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JuBTiOB  OLIYEB  WENDELL  HOLMES,  of  MassachasettB.    Appointed  December  i» 
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JiTBTiCB  MAHLON  PITNEY,  of  New  Jersey.     Appointed  March  13,  1912»  bj  Presideal 
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President  Cleveland;  appointed  Chief  Justice  December  12,  1910»  bj  President  Tafk 
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Comprising  Alabama,  Florida,  Georgia,  Louisiana,  Mississippi,  and  Teosas. 

Justice  JOSEPH  B.  LAMAR,  of  Georgia.    Appointed  December  17,  1910,  by  Fteit 
dent  Taft. 
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Comprising  Kentucky,  Michigan,  Ohio,  and  Tennessee. 

JvffnoE  JOHN  M.  HARLAN,  of  Kentucky,  i  Appointed  November  29, 1877,  by  Fteal* 
dent  Hayes. 
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Justice  WILLIS  VAN  DEYANTER,  of  Wyoming.    Appointed  December  16,  1910*  by 
President  Taft. 

NINTH  CIRCUIT. 
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UNITED  STATES  SUPKEME  COURT. 


OCTOBER  TERM,  1911. 


(22S  U.  8.  1.) 

GEORGE  R.  BLINN,  Receiver  of  the  Prop- 
erty of  Mabel  Allen,  Otherwiie  Known  as 
Mabel  K  Allen,  an  Absentee,  Plff.  in  Err., 

V. 

GEORGE  ELLA  NELSON,  Robert  J.  Fish- 
er, Emma  E.  Thomas,  et  al. 

Constitutional  Law  (|  309*)— Due  Pro- 
cess OF  Law— NoTic»— Dmtbibution  of 
Abskntke's  Estate. 

1.  Sufficient  notice  and  other  safeguards 
to  satisfy  the  constitutional  guaranty  of  due 
process  of  law  are  afforded  by  the  provisions 
of  Mass.  Rev.  Laws,  chap.  144,  for  the  dis- 
tribution of  the  estate  of  an  absentee,  where 
there  is  reasonably  careful  provision  for  no- 
tice by  publication  before  the  appointment 
of  a  receiver,  and  the  whole  proceeding  be- 
gins with  a  seizure  by  the  sheriff  of  the 
property  mentioned  in  the  original  petition. 

PBd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  SS  929,  930:    Dec.  Dig.  S  309.*] 

Constitutional  Law  (S  278*)— I>u«  Pro- 
cess OF  Law— Limitation  of  Actions— 
Estate  of  Absentee. 

2.  The  time  for  distributing  the  estate  of 
an  absentee,  and  for  barring  actions  relative 
to  the  property,  prescribed  by  Mass.  Rev. 
Laws,  enap.  144,  is  not  so  arbitrary  and 
unreasonable  as  to  be  wanting  in  due  process 
of  law,  because  the  rights  of  the  absentee 
are  absolutely  barred  after  one  year  from 
the  appointment  of  a  receiver,  in  the  event 
that  such  appointment  was  not  made  with- 
in thirteen  years  from  the  date  of  the 
disappearance  of  the  absentee,  otherwise,  af- 
ter fourteen  years  from  such  disappearance. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Dec.  Dig.  8  278.*] 

[No.  6.] 

Argned  April  10,   1011.     Decided  October 

23, 1011. 


I 


If  ERROR  to  the  Supreme  Judicial  Court 
«f  tba  fitate  of  Manachusetts  to  revlow 


a  decree  which  affirmed  a  decree  of  the  Pr^ 
bate  Court  for  the  County  of  Suffolk,  in  that 
state,  for  the  distribution  of  the  estate  of  an 
absentee.     Affirmed. 

See  same  case  below,  107  Mass.  270,  16 
L.R.A.(N.S.)  651,  126  Am.  St.  Rep.  364, 
83  N.  E.  880,  14  A.  &  E.  Ann.  Cas.  147. 

The  facts  are  stated  in  the  opinion. 

Mr.  Goorgo  R.  Blinn  for  plaintiff  in 
error. 

Messrs.  Amos  Ij.  Taylor  and  Hollis  R. 
Bailey  for  defendants  in  error. 

*Mr.  Justice  Holmea  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  petition  by  the  next  of  kin  of 
an  absentee  for  the  distribution  of  her 
property  in  the  hands  of  the  receiver;  the 
appointment  of  the  receiver,  the  taking 
of  the  property  into  his  hands,  and  the 
present  petition  all  being  under  Massa- 
chusetts Revised  Laws,  chap.  144,  and 
amendments  to  the  same.  Tlie  general 
scheme  of  the  law  is  that,  in  case  of  a  per^ 
son  disappearing  from  Massachusetts  to 
parts  unknown,  leaving  no  Imown  agent  in 
the  state,  but  having  an  interest  in  prop- 
erty there,  anyone  who  would  be  entitled 
to  administration  may  apply  to  the  probate 
court  for  the  appointment  of  a  receiver. 
After  due  notice^  a  warrant  to  the  sheriff 
to  take  possession  of  the  property,  and 
his  return,  a  receiver  may  be  appointed  of 
the  property  scheduled  in  the  sheriff's  re- 
turn, and  the  eourt  is  to  find  and  record 
the  date  of  the  disappearanee.  By  §  10, 
if  the  absentee  does  not  appear  and  claim  ^ 
the  property* within  fourteen  years  after* 
tlie  recorded  date^  bis  title  is  barred;  and 
by  f  11,  if,  after  the  fourteen  years,  the 
property  has  not  been  aoeooated  for  or  paid 
oTsr,  it  is  to  bo  dlirtrflmtod  to  tlwae  who 
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would  htLY%  tftken  H  ob  the  day  fourteen 
Tears  after  the  said  date.  By  f  12,  if  the 
receiver  ie  not  appointed  within  thirteen 
yean  after  said  date,  the  time  for  distri- 
bntion  and  for  barring  actions  relative  to 
the  property  shall  be  one  year  after  the 
date  of  the  appointment,  instead  of  the 
fourteen  years  provided  in  S§  11,  12. 

On  July  20,  1906,  the  plaintiff  in  error 
was  appointed  receiver  of  the  property  of 
Mabel  E.  Allen,  and  the  date  of  the  dis- 
appearance of  the  latter  was  found  and  re- 
corded as  "within  or  prior  to  the  year 
1892."  The  present  petition  was  filed  on 
March  18,  1907.  The  property  in  question 
was  an  interest  of  the  absentee  under  the 
residuary  clause  of  the  will  of  Jonathan 
Merry,  allowed  and  proved  on  December  8, 
1828.  Long  after  the  estate  was  settled, 
an  administrator  de  bonis  non  was  ap- 
pointed in  1885,  and  in  or  about  1899  col- 
lected on  account  of  French  spoliation 
elaims  a  simi  in  which  Mabel  Allen's  share 
was  $1,633  and  $22.  This,  with  accumu- 
lations from  interest,  is  the  fund  in  con- 
troversy. The  probate  court  made  a  de- 
cree of  distribution,  which  was  affirmed  by 
the  supreme  judicial  court  of  the  common- 
wealth. 197  Mass.  279,  15  L.R.A.(N.S.) 
651,  125  Am.  St.  Rep.  364,  83  N.  E.  889, 
14  A.  &  E.  Ann.  Gas.  147.  The  receiver, 
having  duly  set  up  that  the  above-men- 
tioned S§  10,  11,  and  12  were  contrary  to 
the  14th  Amendment,  brought  the  case  to 
this  court. 

The  plaintiff  in  error  does  not  deny  that 
the  provisions  for  the  appointment  of  a 
receiver  are  valid.  Cunnius  v.  Reading 
School  Dist.  198  U.  8.  458,  49  L.  ed.  1125, 
25  Sup.  Ct.  Rep.  721,  8  A.  &  E.  Ann.  Oas. 
1121.  But  he  argues  that  the  attempt  to 
bar  the  absentee's  title  and  to  distribute 
his  property  are  void  for  want  of  sufficient 
notice  and  other  safeguards,  and  because 
the  time  within  which  distribution  may  be 
made  is  arbitrary  and  unreasonable.  There 
is  reasonably  careful  provision  for  notice 
by  publication  before  the  appointment,  and 
^the  whole  proceeding  begins  *with  a  seizure 
by  the  sheriff  of  the  property  mentioned 
in  the  original  petition.  American  Land 
Co.  V.  Zeiss,  219  U.  S.  47,  67,  55  Lw  ed.  82, 
81  Sup.  Ct.  Rep.  200;  T^ler  v.  Registration 
Ot  Judges^  175  Mass.  71,  75,  51  L.R.A. 
483,  55  N.  E.  812.  So  the  question,  put 
in  the  way  most  favorable  for  the  plain- 
tiff in  error,  is  whether  a  statute  of  limi- 
tations that  possibly  may  allow  little  more 
than  one  year  is  too  short  when  the  prop- 
iiij  is  held  in  the  quasi  adverse  hand  of 
Iha  reeeivar  for  that  timo  (what  the  court 
iNNild  do  and  how  it  would  interpret  the 


statute  if  other  property  fell  in  after  the 
receiver  was  appointed  is  not  material  ia 
this  case).  We  cannot  doubt  as  to  the 
answer.  If  the  legislature  thinks  that  a 
year  is  long  enough  to  allow  a  party  to  re- 
cover his  property  from  a  third  hand,  and 
establishes  that  time  in  cases  where  he 
has  not  been  heard  of  for  fourteen  years, 
and  presumably  is  dead,  it  acts  within  its 
constitutional  discretion.  Now  and  then 
an  extraordinary  ease  may  turn  up,  but 
constitutional  law,  like  other  mortal  con- 
trivances, has  to  take  some  chances,  and 
in  the  great  majority  of  instances,  no 
doubt,  justice  will  be  done.  See  American 
Land  Co.  v.  Zeiss,  supra.  Shorter  time 
than  one  year  has  been  upheld.  Kentucky 
Union  Co.  v.  Kentucky,  219  U.  8.  140,  156, 
65  L.  ed.  137, 155, 31  Sup.  Ct  Rep.  171 ;  Tur- 
ner  v.  New  York,  168  U.  S.  90, 42  L.  ed.  392, 
18  Sup.  Ct.  Rep.  38;  Terry  v.  Anderson, 
95  U.  S.  628,  24  L.  ed.  365.  See  Soper  v. 
Lawrence  Bros.  Co.  201  U.  S.  359,  369,  50 
L.  ed.  788,  791,  26  Sup.  Ct  Rep.  473. 
Decree  affirmed. 


(222  U.  8.  ».) 

SOUTHERN  RAILWAY  COMPANY,  Plfl: 

in  Err., 

V. 

UNITED  STATES. 

GoKMEBCS  (S  27*)— Safety- Appliance  Act 
—Cab  Used  in  IirrBASTATs  Tbaffic. 

1.  Cars  used  in  moving  intrastate  traffic 
on  a  railway  which  is  a  highway  of  inter- 
state commerce  are  comprehended  by  the 

g revisions  of  the  safety-appliance  act  ol 
[arch  2,  1893  (27  Stat  at  L.  531,  chap. 
196,  U.  S.  Comp.  Stat  1901,  p.  3,174),  as 
amended  by  the  act  of  March  2,  1903  (32 
Stat  at  L.  943,  chap.  976,  U.  S.  Comp. 
Stat  Supp.  1909,  p.  1,143),  declaring,  in- 
ter alia,  that  its  provisions  and  require- 
ments shall  "apply  to  all  trains,  locomotives, 
tenders,  cars,  and  similar  vehicles  used  on 
any  railroad  engaged  in  interstate  com- 
merce, and  in  the  territories  and  the  Dis- 
trict of  Columbia,  and  to  all  other  locomo- 
tives, tenders,  cars,  and  similar  vehicles 
used  in  connection  therewith." 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  8  26 ;   Dea  Dig.  §  27.*] 

oomicbbcb  (i  5*)— poweb  of  congbes^* 
Safety  Applianoes. 

2.  Congress  had  the  power,  under  th* 
commerce  clause  of  the  Federal  Constitu- 
tion, to  require,  as  it  did  in  the  safety- 
appliance  act  of  Mareh  2,  1893,  as  amend- 
ed by  the  act  of  March  2,  1903,  that  all 
locomotives,  cars,  and  similar  vehicles  used 
on  any  railway  engaged  in  interstate  eom- 
merce,  shall  be  equipped  with  certain  deei^ 
nated    safety    appliances,     r^ardless     Si 
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whether  such  yehicles  are  used  in  moving 
intrastate  or  interstate  traffic. 

[Ed.  Note. — ^For  other  eases,  see  Ck>mnMree, 
0«it.  Dig.  H  3.  6;    Deo.  Dig.  8  S.*] 

[No.  28.] 

Argued   and   submitted   March   9    and    10, 
1011.    Decided  October  30,  1911. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Ala- 
bama to  review  a  judgment  in  favor  of  the 
government  in  an  action  to  recover  penal- 
ties from  a  railway  company  for  violations 
of  the  safety-appliance  act.    Affirmed. 

See  same  case  below,  164  Fed.  347. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alfred  P.  Tbom  for  plaintiff  in  er- 
ror. 

Assistant  Attorney  General  Fowler  and 
Mr.  Henry  E.  Colton  for  defendant  in  er- 
ror. 

?  •  Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  a  civil  action  to  recover  penal- 
ties for  the  violation  in  specified  instances 
of  the  safety-appliance  acts  of  Congress. 
27  Stat,  at  L.  631,  chap.  196,  U.  S.  Comp. 
Stat.  1901,  p.  3174,  32  Stat,  at  L.  943, 
chap.  976,  U.  S.  Comp.  Stat.  Supp.  1909, 
p.  1143.  The  government  prevailed  in  the 
district  court,  and  the  defendant  sued  out 
this  direct  writ  of  error. 

Briefly  stated,  the  case  is  this:  The  de- 
fendant, while  operating  a  railroad  which 
was  "a  part  of  a  through  highway"  over 
which  traffic  was  continually  being  moved 
from  one  state  to  another,  hauled  over  a 
part  of  its  railroad,  during  the  month  of 
February,  1907,  five  cars,  the  couplers  up- 
on which  were  defective  and  inoperative. 
Two  of  the  cars  were  used  at  the  time  in 
moving  interstate  traffic,  and  the  other 
^  three  in  moving  intrastate  traffic;  but  it 
•  does  not  appear  that  the  use  of  the  three 
was  in  connection  with  any  car  or  cars 
used  in  interstate  commerce.  The  defend- 
ant particularly  objected  to  the  assessment 
of  any  penalty  for  the  hauling  of  the  three 
ears,  and  insisted,  first,  that  such  a  haul- 
ing in  intrastate  commerce  although  upon 
a  railroad  over  which  traffic  was  continual- 
ly being  moved  from  one  state  to  another, 
was  not  within  the  prohibition  of  the 
■afety  appliance  acts  of  Congress;  and, 
second,  that,  if  it  was,  those  acts  should 
bo  pronounced  invalid,  as  being  in  excess 
«f  the  power  of  Congress  under  the  com- 
neree  elause  of  the  Constitution.  But  the 
•bjeetion  was  overruled  (164  Fed.  347), 
•ad  error  is  assigned  upon  that  ruling. 

The  original  act  of  March  2,  1893  (27 
0U1  aft  L.  591,  ehap.  190^  U.  &  Comp. 


Stat.  1901,  p.  3174),  imposed  upon  eveiy 
common  carrier  "engaged  in  interstate  eom« 
merce  by  railroad**  the  duty  of  equipping 
all  trains,  locomotives,  and  cars  used  on 
its  line  of  railroad  in  moving  interstate 
traffic,  with  designated  appliances  calcu- 
lated to  promote  the  safety  of  that  traffic 
and  of  the  employees  engaged  in  its  move- 
ment; and  the  2d  section  of  that  act  made 
it  unlawful  for  "any  such  common  carrier*' 
to  haul  or  permit  to  be  hauled  or  used  on 
its  line  of  railroad  any  car  "used  in  mov- 
ing interstate  traffic,"  not  equipped  with 
automatic  couplers  capable  of  being  coupled 
and  uncoupled  without  the  necessity  of  a 
man  going  between  the  ends  of  the  cars. 
The  act  of  March  2,  1903  (32  Stat,  at  U 
943,  chap.  976,  U.  S.  Comp.  Stat.  Supp. 
1009,  p.  1143),  amended  the  earlier  one 
and  enlarged  its  scope  by  declaring,  inter 
alia,  that  its  provisions  and  requirements 
should  "apply  to  all  trains,  locomotives, 
tenders,  cars,  and  similar  vehicles  used  <m 
any  railroad  engaged  in  interstate  com- 
merce, and  in  the  territories  and  the  Dis- 
trict of  Columbia,  and  to  all  other  loco- 
motives, tenders,  cars,  and  similar  vehicles 
used  in  connection  therewith.*'  Both  acts 
contained  some  minor  exceptions,  but  they 
have  no  bearing  here. 

The  real  controversy  is  over  the  trueg 
significance  of* the  words  "on  any  railroad* 
engaged'*  in  the  first  clause  of  the  amenda- 
tory provision.  But  for  them  the  true  test 
of  the  application  of  that  clause  to  a  loco- 
motive, car,  or  similar  vehicle  would  be,  as 
it  was  under  the  original  act,  the  use  of 
the  vehicle  in  moving  interstate  traffic. 
On  the  other  hand,  when  they  are  given 
their  natural  signification,  as  presumptive- 
ly they  should  be,  the  scope  of  the  clause 
is  such  that  the  true  test  of  its  application 
is  the  use  of  the  vehicle  on  a  railroad  which 
is  a  highway  of  interstate  commerce,  and 
not  its  use  in  moving  interstate  traffio. 
And  so  certain  is  this  that  we  think  there 
would  be  no  contention  to  the  contrary 
were  it  not  for  the  presence  in  the  amenda^ 
tory  provision  of  the  third  clause, — ^"and 
to  all  other  locomotives,  tenders,  cars,  and 
similar  vehicles  used  in  connection  there- 
with.*' In  this  there  is  a  suggestion  that 
what  precedes  does  not  cover  the  entire 
field;  but  at  most  it  is  only  a  suggestion, 
and  gives  no  warrant  for  disregarding  the 
plain  words,  "on  any  railroad  engaged**  in 
the  first  clause.  True,  if  they  were  re- 
jected, the  two  clauses,  in  the  instance  of 
a  train  composed  of  many  cars,  some  mov- 
ing interstate  traffic  and  others  moving 
intrastate  traffic,  would,  by  their  concur- 
rent operation,  bring  the  entire  train  with- 
in the  statute.  But  it  is  not  necessary  to 
reject  them  to  accomplish  this  result^  for 
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IIm  ftrsi  elauie,  with  thoie  words  in  it, 
does  eren  more;  tli&t  is  to  say,  it  embraces 
•nrerj  train  on  a  railroad  which  is  a  high- 
way of  interstate  commerce,  without  regard 
to  the  elass  of  trafBo  which  the  cars  are 
moving.  The  two  clauses  are  in  no  wise 
antagonistic,  but,  at  most,  only  redundant; 
and  we  perceive  no  reason  for  believing 
that  Congress  intended  that  less  than  full 
effect  should  be  given  to  the  more  compre- 
hensive one,  but,  on  the  contrary,  good 
reason  for  believing  otherwise.  As  be- 
tween the  two  opposing  views,  one  rejecting 
the  words  "on  any  railroad  engaged"  in 
the  first  clause,  and  the  other  treating  the 
^  third  clause,  as  redundant^  the  latter  is 
*  to  be  preferred,  first,  because  it  is*in  ac- 
cord with  the  manifest  purpose,  shown 
throughout  the  amendatory  act,  to  enlarge 
the  scope  of  the  earlier  one  and  to  make 
K  more  effective,  and,  second,  because  the 
wo^ds  which  it  would  be  necessary  to  re- 
ject to  give  effect  to  the  other  view  were 
not  originally  in  the  amendatory  act,  but 
were  inserted  in  it  by  way  of  amendment 
while  it  was  in  process  of  adoption  (Cong. 
Rec.  57th  Con^.,  1st  Sees.,  vol.  35,  pt.  7, 
p.  7300;  Id,  2d  Sess.,  vol.  36,  pt.  3,  p. 
2268),  thus  making  it  certain  that  with- 
out them  the  act  would  not  express  the 
will  of  Congress. 

For  these  reasons  it  must  be  held  that 
the  original  act,  as  enlarged  by  the  amenda- 
tory one,  is  intended  to  embrace  all  loco- 
motives, cars,  and  similar  vehicles  used  on 
any  railroad  which  is  a  highway  of  inter- 
■tate  commerce. 

We  come,  then,  to  the  question  whether 
these  acts  are  within  the  power  of  Con- 
gress under  the  commerce  clause  of  the 
Constitution,  considering  that  they  are  not 
confined  to  vehicles  used  in  moving  inter- 
state trafiic,  but  embrace  vehicles  used  in 
moving  intrastate  traffic  The  answer  to 
this  question  depends  upon  another,  which 
is.  Is  there  a  real  or  substantial  relation 
or  connection  between  what  is  required  by 
these  acts  in  respect  of  vehicles  used  in 
moving  intrastate  traffic,  and  the  object 
which  the  acts  obviously  are  designed  to 
attain;  namely,  the  safety  of  interstate 
commerce  and  of  those  who  are  employed 
in  its  movement?  Or,  stating  it  in  an- 
other way.  Is  there  such  a  close  or  direct 
relation  or  connection  between  the  two 
elasses  of  traflSc,  when  moving  over  the 
same  railroad,  as  to  make  it  certain  that 
the  safety  of  the  interstate  trafiio  and  of 
those  who  are  employed  in  its  movement 
will  be  promoted  in  a  real  or  substantial 
sense  by  applying  the  requirements  of  these 
acts  to  vehicles  used  in  moving  the  trafiic 
which  is  intrastate  as  well  as  to  those  used 
in  moving  that  which   is   interstate?     If 


the  answer  to  this  question,  as  doubly 
stated,  be  in  the  affirmative,  then  the  prin* 
cipal  question  must  be  answered  in  thti* 
same  way.  And  this*  is  so,  not  becauss? 
Congress  possesses  any  power  to  regulate 
intrastate  commerce  as  such,  but  because 
its  power  to  regulate  interstate  commerce 
is  plenary,  and  competently  may  be  exerted 
to  secure  the  safety  of  the  persons  and 
property  transported  therein  and  of  thos6^ 
who  are  employed  in  such  transportation, 
no  matter  what  may  be  the  source  of  the 
dangers  which  threaten  it.  That  is  to  say, 
it  is  no  objection  to  such  an  exertion  of 
this  power  that  the  dangers  intended  to 
be  avoided  arise,  in  whole  or  in  part,  out 
of  matters  connected  with  intrastate  com- 
merce. 

Speaking  only  of  railroads  which  are 
highways  of  both  interstate  and  intra* 
state  commerce,  these  things  are  of  com- 
mon knowledge:  Both  classes  of  traffic 
are  at  times  carried  in  the  same  car,  and 
when  this  is  not  the  case,  the  cars  in 
which  they  are  carried  are  frequently  com- 
mingled in  the  same  train  and  in  the 
switching  and  other  movements  at  termi- 
nals. Cars  are  seldom  set  apart  for  ex- 
clusive use  in  moving  either  class  of  traffic^ 
but  generally  are  used  interchangeably  in 
moving  both ;  and  the  situation  is  much  the 
same  with  trainmen,  switchmen,  and  liko 
employees,  for  they  usually,  if  not  neces- 
sarily, have  to  do  with  both  classes  of 
traffic.  Besides,  the  several  trains  on  the 
same  railroad  are  not  independent  in  point 
of  movement  and  safety,  but  are  interd^ 
pendent;  for  whatever  brings  delay  or  dis- 
aster to  one,  or  results  in  disabling  one 
of  its  operatives,  is  calculated  to  impede 
the  progress  and  imperil  the  safety  of  oth- 
er trains.  And  so  the  absence  of  approp- 
riate safety  appliances  from  any  part  of 
any  train  is  a  menace  not  only  to  that 
train,  but  to  others. 

These  practical  considerations  make  it- 
plain,  as  we  think,  that  the  questions  be- 
fore stated  must  be  answered  in  the  affirma^^ 
tive. 

Affirmed. 


(222  U.  S.  17.) 
COMMONWEALTH  OF  VIRGINIA 

V. 

STATE  OF  WEST  VIRGINIA, 

Courts  (§  379*)— -Decree  —  Motion  for 
Settlement  —  Suit  Between  States- 
Motion  FOB  Final  Decree. 

The  disposition  of  the  authorities  of  Hut 
state  of  West  Virginia  to  await  tiie  meA 
regular  session  of  the  legislature,  conven- 
ing more  than  one  year  hence,  before  oon- 
sidering  the  matters  left  open  by  the  Fedi» 
eral  Supreme  Court  when  determining  the- 


i4*> 
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■■MWiit  which  Midi  state  should  pay  as  its 
cquilabls  shars  of  the  puhlte  debt  of  the 
arigftnal  state  of  Virginia,  which  was  as- 
snmed  by  West  Virginia  at  the  time  of  its 
treation  as  a  state,  does  not  furnish  suffi- 
cient reason  for  granting  a  motion  on  be- 
haU  of  the  state  of  Virginia,  that  the  court 
proceed  to  settle  and  determine  all  the  ques- 
tions left  open  by  its  decision. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  Sfi  985-995;    Deo.  Dig.  §  879.*] 

[No.  3,  Original] 

Motion  submitted  October   10,   1911.     De- 
cided October  30, 1011. 

MOTION  on  behalf  of  the  Cbmmonwealth 
of  Virginia  that  the  court  proceed  to 
determine  all  questions  left  open  by  its 
decision  when  determining  the  amount 
which  the  state  of  West  Virginia  should 
pay  as  its  equitable  share  of  the  public 
debt  of  the  state  of  Virginia,  which  was 
assumed  by  West  Virginia  at  the  iime  of 
its  creation  as  a  state.  Orerruled  without 
prejudice. 

l%e  facts  are  stated  in  the  opinion. 

Mr.  Samuel  W.  Williams,  Attorney 
General  of  Virginia,  for  complainant. 

Mr.  William  O.  Conley,  Attorney  Gen- 
eral of  West  Virginia,  for  defendanl 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  motion  on  behalf  of  the  com- 
JJmonwealth  of  Virginia  that  the  court  pro- 
*  eeed  to  determine  all  questions*  left  open 
by  the  decision  of  March  6,  1911.  220  U. 
8.  1,  65  L.  ed.  363,  31  Sup.  Ci.  Rep.  330. 
The  grounds  of  the  motion  are  these:  On 
April  20,  1911,  the  Virginia  Debt  Com- 
mission wrote  to  the  governor  of  West  Vir- 
ginia, referring  to  the  suggestion  of  a  con- 
ference between  the  parties  in  the  decision, 
and  requested  that  he  would  take  steps 
that  would  lead  to  such  a  conference  at 
an  early  date.  At  that  time  the  governor 
of  West  Virginia  had  called  an  extra  ses- 
eion  of  the  legislature  upon  another  mat^ 
ter.  The  Constitution  forbade  the  legisla- 
ture, when  so  convened,  entering  upon  any 
business  except  that  stated  in  the  call,  but 
as  there  were  twenty-six  days  between  the 
aall  and  the  session  that  followed  it,  there 
was  time  for  the  governor  to  issue  a  fur- 
ther proclamation  on  the  subject  of  the 
MsL  The  governor,  in  his  message  to  the 
Isgislaturcy  referred  to  the  matter,  and  put, 
as  questions  to  be  considered,  whether  the 
appointment  of  the  Virginia  Debt  Commis- 
sion was  enough  to  require  West  Virginia 
BOW  "to  take  the  initiative,"  and  whether 
a  commission  should  be  appointed  to  meet 
the  Virginia  Commission.    He  also  stated 


that  if,  without  formal  action  of  three 
fifths  of  the  body  under  the  Constitution, 
a  majority  should  express  to  him  the  opin- 
ion that  the  legislature  ought  to  be  called 
into  extraordinary  session  to  consider  the 
matter,  he  should  deem  it  sufficient  reason 
for  a  call.  But  it  seems  that  he  did  not 
use  his  power  of  his  own  motion,  or  receive 
such  an  expression  as  induced  him  to  use 
it,  and  the  legislature  does  not  meet  in 
regular  session  until  January,  1913.  The 
commonwealth  of  Virginia  concludes  from 
these  facts  that  there  is  no  liklibood  of  a 
conference  with  any  satisfactory  results. 

The  attorney  general  of  West  Virginia 
answered  that  the  members  of  the  legisla- 
ture convened  in  May,  1911,  were  elected 
before  this  cause  had  been  argued,  and  un- 
der conditions  that  left  them  uncertain 
as  to  the  wishes  of  their  constituents; 
that  the  governor  was  of  opinion  that  he 
could  not  constitutionally  amend  his  procla-A 
mation  so* as  to  embody  consideration  of* 
the  debt,  and  that  there  is  no  one  in  West 
Virginia  except  the  legislature  that  has 
power  to  deal  with  the  matter.  He  then 
suggested  a  doubt  whether  the  Virginia 
Debt  Commission  was  empowered  to  deal 
with  the  ease  in  its  present  phase,  in  view 
of  the  provision  in  the  resolution  creating 
it»  that  it  should  not  negotiate  except  up- 
on the  basis  that  Virginia  is  bound  only 
for  the  two  thirds  of  the  debt  that  she 
had  provided  for,  and  concluded  that  this 
court  ought  not  to  act  before  the  West 
Virginia  legislature,  at  its  next  regular 
session,  can  consider  the  case  in  the  spirit 
anticipated  by  the  opinion  of  the  court. 

With  regard  to  the  doubt  implied  by  the 
governor  of  West  Virginia  whether  it  now 
is  incumbent  upon  that  state  to  take  the 
initiative,  and  that  suggested  by  its  at- 
torney general,  whether  the  Virginia  Debt 
Commission  has  the  necessary  power,  we 
are  of  opinion  that  neither  of  them  fur- 
nishes a  just  ground  for  delay.  The  con- 
ference suggested  by  the  court  is  a  conference 
in  the  cause.  The  body  that  directed  the 
institution  of  the  suit  has  taken  the  prop- 
er step  on  behalf  of  the  plaintiff,  and  it 
is  for  the  defendant  to  say  whether  it  will 
leave  the  court  to  enter  a  decree  irrespec- 
tive of  its  assent,  or  will  try  to  reach  a 
result  that  the  court  will  accept.  The  con- 
ference is  not  for  an  independent  comprom- 
ise out  of  court,  but  an  attempt  to  settle 
a  decree.  The  provision  as  to  negotiations, 
in  the  Virginia  resolution  preceding  the 
statute  authorising  this  suit,  refers,  we 
presume,  to  a  settlement  out  of  courts  and 
has  nothing  to  do  with  the  conduct  of  the 
cause.  If  the  parties  in  charge  of  the  suit 
consent,  this  court  is  not  likely  to  inquire 
very  curiously  into  questions  of  power,  if, 
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on  its  part,  it  is  satisfied  that  they  have 
eonsented  to  a  proper  decree. 

A  question  like  the  present  should  be 
disposed  of  without  undue  delay.  But  a 
state  cannot  be  expected  to  move  with  the 
eeelerity  of  a  private  business  man;  it  is 
? enough* if  it  proceeds,  in  the  language  of 
the  English  chancery,  with  all  deliberate 
speed.  Assuming,  as  we  do,  that  the  at- 
torney general  is  correct  in  saying  that 
only  the  legislature  of  the  defendant  state 
ean  act,  we  are  of  opinion  that  the  time 
has  not  come  for  granting  the  present  mo- 
tion. If  the  authorities  of  West  Virginia 
see  fit  to  await  the  regular  session  of  the 
legislature,  that  fact  is  not  sufficient  to 
prove  that  when  the  voice  of  the  state  is 
heard,  it  will  proclaim  unwillingness  to 
make  a  rational  effort  for  peace. 
Motion  overruled  without  prejudice. 


(222  U.  8.  16.) 
UNITED  STATES,  Plff.  in  Err., 

V. 

CX)NRAD  A.  PLYLRR. 

FoBOERT  (5  14*)— Civil  Service  Vouch- 
ers—Financial OR  Property  Loss. 
An  actual  financial  or  property  loss  need 
not  be  charged  or  proved  in  order  to  make 
out  a  case  under  U.  S.  Rev.  Stat.  §  5418, 
U.  S.  Comp.  Stat.  1901,  p.  3666,  of  forging 
vouchers  required  upon  examination  by  the 
Civil  Service  Commission  of  the  United 
States,  certifying  to  the  character,  physical 
capacity,  etc.,  of  the  applicant,  and  present- 
ing the  same  to  the  commission. 

[Bd.  Note.— For  other  caseB.  see  Forgery.  Dea 
Dig.   S  14.*] 

[No.  440.] 

Aigued  October  19,  1911.    Decided  October 

80,  1911. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  North  Carolina  to  review  a  judgment 
sustaining  a  demurrer  to  an  indictment  for 
forging  certain  vouchers  required  by  the 
Civil  Service  Commission,  and  for  present- 
ing the  same  to  the  commission.    Reversed. 

Solicitor  General  Ijelunanii  for  plaintiff 
fa  error. 

No  counsel  for  defendant  in  error. 
« 

•  *  Memorandum  opinion  by  direction  of  the 
•onrt.     By  Mr.  Justice  Holmes: 

This  is  an  indictment  for  forging  vouch- 
•rs  required  upon  examination  by  the  Civil 
Service  Commission  of  the  United  States, 
eertifying  to  the  character,  physical  ca- 
pacity, etc.,  of  the  applicant^  the  defend- 
ant^ aad  for  presenting  the  same  to  the 
aaanniirioii.     Tha  diatriet  eourt  held  that 


the  acts  were  not  frauds  against  the  United 
States,  within  the  contemplation  of  Rev. 
Stat.  §  6418,  U.  S.  Comp.  Stat.  1901,  p.  J; 
3666,  and* discharged  the  defendant.  The* 
government  excepted  and  brought  the  case 
to  this  court.  It  now  must  be  regarded 
as  established  that  ''it  is  not  essential  to 
charge  or  prove  an  actual  financial  or  prop- 
erty loss  to  make  a  case  under  the  stat- 
ute." The  section  covers  this  case.  Haas 
v.  Henkel,  216  U.  S.  462,  480,  54  L.  ed. 
569,  677,  30  Sup.  Ct.  Rep.  249,  17  A.  ft 
E.  Ann.  Caa.  1112;  Curley  v.  United  States, 
64  C.  C.  A.  369,  130  Fed.  1 ;  United  States 
V.  Bunting,  82  Fed.  883. 
Judgment  reversed. 


(222  U.  8.  8.) 
UNITED  STATES,  Plff.  in  Err^ 

V. 

BALTIMORE  &  OHIO  SOUTHWESTERN 
RAILWAY  COMPANY. 

Animals  (S  31*)— Impobtation  from  Quar- 
antined District — Liability  of  Con- 
NECTiNQ  Carrier. 

A  carrier  does  not  transport,  nor  deliver 
or  receive  live  stock  for  transportation, 
from  a  quarantined  portion  of  a  state,  into 
another  state,  in  violation  of  the  prohibi- 
tion of  the  act  of  March  3,  1905  (33  Stat, 
at  L.  1264,  chap.  1496,  U.  S.  Comp.  Stat 
Supp.  1909,  p.  1185),  §  2,  where,  being  a 
connecting  carrier,  it  receives  the  live  stock 
from  the  preceding  carrier,  at  a  point  in 
a  state  otner  than  the  quarantined  state, 
for  delivery  to  a  point  in  the  same  state. 

[Ed.  Note.~For  otber  cases,  see  Antmali,  Cent. 
Dig.  §  81;    Dec  Dig.  8  81.*1 

[No.  464.] 

Argued  October  19,  1911.    Decided  October 

80,  1911. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Ohio  to  review  a  Judgment  quashing  an 
indictment  against  a  carrier  for  transport- 
ing or  delivering,  or  receiving  live  stock 
for  transportation,  from  a  quarantined  por- 
tion of  one  state,  into  another  state.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  liehmann  for  plaintiff 
in  error. 

Messrs.  George  Hoadly,  A.  W.  Gk>1d- 
smith,  Edward  Colston,  and  Judson  Har- 
mon for  defendant  in  error. 

*Mr.  Justice  McKenna  delivered  the  opin-i 
ion  of  the  court: 

The  defendant  in  error,  called  herein  d^ 
fendant,  was  indicted  for  violations  of  tha 
act  of  March  8,  1905  (33  Stat,  at  L.  1264^ 
chap.  1496,  U.  S.  Comp.  Stat.  Supp.  1909, 
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p.  1185),  oititled,  "An  Act  to  EnabU  tht 
Seeretary  of  Agricultoro  to  Establish  and 
Maintain  Qnarantins  Districts,  to  Permit 
and  R^^ate  the  Movement  of  Cattle  and 
Other  Live  Stock  Therefrom,  and  for  Other 
Purposes^" 

Defendant  entered  a  plea  of  not  guilty, 
but  subsequently  the  court  quashed  the 
indictment,  following  the  ruling  in  certain 
other  cases,  and  this  writ  of  error  was  sued 
out  to  determine  the  validity  of  the  ruling. 
Tho  eflScient  words  of  the  statute  are  in  § 
2  (presently  to  be  given),  and  prohibit  re- 
eeiving  stock  for  transportation  or  to  trans- 
port it  from  a  quarantined  state  into  any 
other  state  or  territory.  A  summary  of 
the  indictment  is  as  follows: 

The  Secretary  of  Agriculture,  in  pursu- 
ance of  the  act  of  Congress,  having  deter- 
mined the  fact  that  a  contagious  and  com- 
municable disease,  known  as  scabies,  exist- 
ed among  the  sheep  in  the  state  of  Ken- 
tucky, as  required  by  said  act,  promulgat- 
ed an  order  and  regulation  establishing 
a  quarantine  in  Kentucky,  and  gave  pub- 
lie  notice  thereof,  as  required  by  the  stat- 
ute. And  the  indictment  charges  that  he 
gave  notice  of  the  quarantine  and  of  the 
rules  and  regulations  established  by  him 
by  sending  printed  copies  of  the  same  to 
defendant,  and  that  the  receipt  of  notice 
was  acknowledged  by  the  general  manager. 
There  were  three  separate  shipments 
(each  of  which  is  made  a  count  in  the  in- 
dictment), of  sheep  from  Kentucky,  upon 
different  dates,  and  the  cars  containing  the 
sheep  were  delivered  to  the  Cincinnati,  New 
Orleans,  ft  Texas  Pacific  Railway  Company, 
and  transported  by  it  over  its  line  of  rail- 
{ road  to  a  point  within  the  city  of  Cincin- 
nati,* state  of  Ohio,  and  were  delivered  at 
such  point  to  defendant,  and  by  it  con- 
veyed over  its  line  of  railroad  to  the  Union 
Stock  Yards  in  Cincinnati,  "being  a  place," 
as  the  indictment  avers,  "en  route  to  the 
destination"  of  the  shipments. 

The  cars  in  which  the  shipments  were 
made  did  not  have  upon  their  sides,  or 
at  all,  placards  bearing  the  words  "Dipped 
■eabby  sheep,''  or  the  words,  "Exposed 
sheep  for  slaughter,''  as  provided  in  the 
orders  and  regulations  of  the  Secretary 
of  Agriculture,  nor  did  the  waybills,  con- 
ductors' manifests,  memoranda,  and  bills 
of  lading  have  written  or  stamped  upon 
their  face  those  words,  as  was  also  re- 
quired by  such  orders  and  regulations. 

Section  1  of  the  act  of  Congress  author- 
izes the  Secretary  of  Agriculture  to  quar- 
antine any  state  or  territory,  or  any  por- 
tion of  any  state  or  territory,  when  he 
shall  determine  the  fact  that  there  exists 
tlisrafn  lira  stook  affeeted  with  any  con- 


tagious, infectious,  or  eommunioable  dis* 
ease,  and  of  such  quarantine  he  is  directed 
to  publish  notice. 

Seetion  2  forbids  railroad  companies  and 
others  engaged  in  transportation  to  "re- 
ceive for  transportation  or  transport  .  •  . 
from  the  quarantined  portion  of  any  etate 
or  territory  or  the  Diatriot  of  Columbia,  in- 
to any  other  etate  or  territory  or  the  Die- 
triat  of  Columbia,  any  cattle  or  other  live 
stock."  The  statute  also  forbids  the  deliv- 
ery for  transportation,  or  the  driving  on 
foot  or  transporting  by  private  conveyance, 
of  such  stock  "from  a  quarantined  state 
or  territory  or  the  District  of  Columbia," 
or  from  any  portion  of  either,  "into  any 
other  state  or  territory  or  the  District  of 
Colimibia."  And  these  words  are  repeated 
in  other  sections  as  descriptive  of  the  trans- 
portation to  which  the  statute  applies. 

An  offender  against  the  statute  is  de- 
clared (§6)  to  be  guilty  of  a  misdemean- 
or,  and  punishable  by  a  fine  or  imprison- 
ment, or  by  both« 

The  question  in  the  ease  is.  What  dides 
Congress  intend* by  the  words  we  have* 
italicized?  Did  the  defendant  receive  the 
scheep  for  transportation  from  Kentucky, 
the  quarantined  state,  for  delivery  in  a 
state,  by  receiving  them  in  Ohio  for  deliv- 
ery in  Ohio? 

The  government  urges  an  answer  in  the 
affirmative,  and  eontends  that  not  only  an 
initial  carrier,  but  a  connecting  carrier, 
though  it  receive  the  stock  in  a  state  oth- 
er than  the  quarantined  state  (in  the  case 
at  bar,  Ohio),  transports,  within  the  mean- 
ing of  the  statute,  stock  "from"  one  state 
"into"  another.  The  argument  is  that 
necessarily  such  connecting  carrier  is  in- 
strumental in  the  transportation  of  the 
stock  from  the  place  of  shipment  to  its 
ultimate  destination,  and  therefore  within 
the  reason  and  purpose  of  the  law. 

The  eontention  is  untenable.  To  receive 
a  thing  in  Ohio  is  not  receiving  it  in  Ken- 
tucky, nor  is  transporting  it  in  Ohio  trans- 
porting it  from  Kentucky  into  Ohio.  To 
sustain  the  indictment,  therefore,  we  must 
disregard  the  plain  and  only  direct  signi- 
fication of  the  words  of  the  statute.  Such 
extreme  liberty  with  the  words  of  a  penal 
statute  may  not  be  taken.  We  are  not 
unmindful  that  our  function  is  to  seek  the 
intention  of  the  lawmaker,  and  that  illus- 
trations may  be  found  where  the  literal 
meaning  of  words  has  been  extended  be^ 
yond  their  absolute  sense.  But  the  gener^ 
al  rule  is  that  penal  statutes  must  be 
strictly  construed.  It  is  a  familiar  rule 
and  need  not  be  illustrated.  The  words  of 
the  statute,  oertainly  when  they  have  a 
sensible  meaning  and  a  definite  and  unmii^ 
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takakW  ci|piifiMitioii,  u  the  words  of  th« 
■tfttnto  wider  reriew  haTe,  mark  iU  ax- 
ttttt.  We  do  not  mean  to  say  that  am- 
biguity in  words  may  not  be  resolved  by 
tkit  dear  piirpose  of  the  statute. 

If,  however,  there  be  no  ambiguity,  the 
words  of  the  statute  are  the  measure  of 
its  meaning.  If  there  be  ambiguity,  the 
character  of  the  statute  determines  for  a 
^strict  or  liberal  construction.  A  criminal 
•  statute  is  strictly* construed.  Courts  are 
no  inclined  to  make  "constructive  crimes.'' 
We  therefore  might  have  to  decide  against 
the  indictment,  even  if  there  were  more  am- 
biguity in  the  statute  under  review  than 
we  find  in  it.  It  manifests  care  and  a  stud- 
ied purpose  to  define  the  extent  of  the  quar- 
antine and  of  what  shall  constitute  viola- 
tions of  it.  Within  its  limits  there  shall 
be  no  delivery  of  stock  for  transportation 
beyond  them  "into  any  other  state  or  ter- 
ritory*' by  public  for  private  conveyance  or 
by  driving.  There  is  no  obscurity  what- 
ever. A  sensible,  definite  meaning  is  ex- 
pressed. There  must  be  a  delivery  for  or 
a  receiving  for  transportation  "from  the 
quarantined  portion  of  any  state  or  ter- 
ritory .  .  •  into  any  other  state  or  ter- 
ritory. •  •  .  **  That  reception  and  that 
transportation  are  the  elements  of  the  erime 
and  must  exist  to  constitute  it.  None  of 
these  elements  are  charged  against  the  de- 
fendant. It  did  not  receive  the  sheep  for 
transportation  in  Kentucky,  or  transport 
them  "from"  Kentucky  "into"  Ohio.  It 
received  them  in  Ohio  and  transported 
them  in  Ohio,  and  the  statute,  thus  eon- 
ttniMl  adapts  the  remedy  to  the  misehiel 


In  other  words,  if  the  breaking  of  quaran- 
tine is  prevented,  the  purpose  of  the  stat- 
ute is  fulfilled  without  subjecting  t#  erim- 
inal  accusation  and  penalties  distant  car- 
riers, who,  it  may  be,  are  ignorant  of  the 
existence  of  the  quarantine;  and  ignorant 
they  may  be,  for  the  statute  (§  1)  re- 
quires the  Secretary  of  Agriculture  to  give 
notice  of  the  establishment  of  quarantine 
oaly  to  the  "transportation  companies  do- 
ing business  in  or  through"  the  quaran- 
tined state.  It  would  be  strange  indeed  if 
the  statute  intends  to  confound  unwilful 
with  wilful  acts  by  uniting  in  criminality 
and  penalties  the  companies  to  which  no 
notice  of  quarantine  is  required  to  be  given 
with  those  to  which  notice  is  required. 

We  do  not,  of  course,  mean  to  say  that 
the  movement  of  sheep  in  Ohio  did  not  tend 
to  spread  the  contagion,  but  it  is  certain  Jg 
there  could  have  been  no  movement  of*them  • 
in  Ohio  if  they  had  not  been  transported 
"from"   Kentucky    "into"    Ohio. 

In  United  States  v.  El  Paso  ft  N.  B.  R, 
Co.  178  Fed.  846,  and  in  United  States  ▼. 
Chicago,  B.  ft  Q.  R.  Co.  181  Fed.  882,  the 
same  construction  was  givoi  to  the  stat- 
ute that  we  have  given  it.  Also  by  the  eir* 
cuit  court  of  appeals  of  the  eighth  circuit 
in  St.  Louis.  St.  Louis  Merchants'  Bridge 
Terminal  R  Go.  ▼.  United  States,  188  Fed. 
101.  In  United  States  v.  Southern  R  Co. 
(C.  C.  D.  S.  C.)  187  Fed.  209,  a  contrary 
ruling  was  made,  and  a  connecting  carrier 
which  received  stock  outside  of  the  limits 
of  the  quarantined  state  was  held  to  b« 
liable. 

Judgment  aiOnaed* 


1911. 


TROY  BANK  ▼.  WHITEHEAD. 


9 


(222  n.  S.  39.) 

TROY  BANK  OP  TROY,  INDIANA,  and 
John  Beidenkopf,  Appts. 

V. 

O.   A.   WHITEHEAD   &   COMPANY    (In- 
corporated). 

GouBTs  (S  328*)— Circuit  Coubi>— Amount 
IN  Dispute  —  AoQBEOATioN  to  Make 
Amount. 

A  suit  by  the  assignees,  respectively,  of 
two  promissory  notes  given  for  the  unpaid 
portion  of  the  purchase  price  of  real  prop- 
erty, to  enforce  the  vendor's  lien,  which, 
under  the  local  law,  passed  to  the  assignees 
as  a  common  security  for  the  payment  of 
both  notes,  without  any  priority  of  right 
in  either  assignee,  involves  the  amount  es- 
sential to  sustain  the  jurisdiction  of  a 
Federal  circuit  court,  under  the  act  of 
August  13,  1888  (25  Stat,  at  L.  433,  chap. 
866,  U.  S.  Comp.  Stat.  1901,  p.  608),  §  1, 
if  the  interests  of  such  assigness  collective- 
ly equal  the  jurisdictional  amount. 

[Bd.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  H  890-896;    Dee.  Dig.  §  828.*] 

[No.  566.] 

Submitted  October  9,   1911.     Decided  No- 
vember 6,  1911. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  Dis- 
trict of  Kentucky  to  review  a  decree  dis- 
missing, for  lack  of  the  jurisdictional 
amount,  a  suit  to  enforce  a  vendor's  lien. 
Beversed. 

See  same  case  below,  184  Fed.  932. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  W.  Jolly  and  B.  F. 
Huffman  for  appellants. 

Mr.  Ben  D.  Ringo  for  appellee. 

Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  a  suit  in  equity  wherein  the 
jurisdiction  of  the  circuit  court  was  in- 
^voked  on  the  ground  of  diverse  citizenship, 
*  and  the  sole  question  now  presented  foi*  de- 
cision is  whether  the  sum  or  value  of  the 
matter  in  dispute  exceeded  $2,000,  exclu- 
sive of  interest  and  costs,  as  required  by 
the  act  of  August  13,  1888,  chap.  866,  §  1, 
25  Stat,  at  L.  433,  U.  S.  Comp.  Stat.  1901, 
p.  508.    The  facts  are  these: 

Upon  a  sale  of  land  situated  in  the  west- 
em  district  of  Kentucky,  the  vendor  law- 
fully reserved  a  vendor's  lien  for  the  un- 
paid portion  of  the  purchase  price,  for 
which  he  took  two  promissory  notes  of 
$1,200  each,  payable  in  one  and  two  years. 
Shortly  thereafter  the  notes  were  assigned 
to  the  present  appellants,  one  to  each; 
and  by  the  law  of  Kentucky  the  vendor's 
lien  passed  to  the  assignees,  as  a  common 
security  for  the  payment  of  both  notes, 
without  any  priority  of  right  in  either  as- 
signee. After  the  maturity  of  the  notes, 
both    remaining    wholly    unpaid,    the    as- 


signees jointly  brought  this  suit  to  enforce 
the  vendor's  lien.  They  and  their  assignor 
were  citizens  of  Indiana,  and  the  defend- 
ant, who  acquired  the  land  with  notice  of 
the  lien,  was  a  citizen  of  Kentucky. 

By  a  demurrer  to  the  bill  the  defendant 
challenged  the  jurisdiction  of  the  circuit 
court,  upon  the  ground  that  the  matter  in 
dispute  was  not  of  the  requisite  jurisdic- 
tional value;  and  the  court,  being  of  opin- 
ion that  such  value  was  not  to  be  measured 
by  the  extent  to  which  the  plaintifTs  collec- 
tively were  seeking  to  enforce  the  lien  as  • 
common  security,  but  by  the  extent  to 
which  each  was  interested  in  its  enforce- 
ment, sustained  the  demurrer  and  dismissed 
the  bill  for  want  of  jurisdiction.  184  Fed. 
932.  The  plaintiffs  then  appealed  directly 
to  this  court,  and  the  circuit  court  ap- 
propriately certified  the  question  of  juris- 
diction. Act  of  March  8,  1891,  chap.  517, 
§  5,  26  Stat,  at  L.  826,  U.  S.  Comp.  Stat. 
1901,   p.  649. 

When  two  or  more  plaintiffs,  having 
separate  and  distinct  demands,  unite  for 
convenience  and  economy  in  a  single  suit^ 
it  is  essential  that  the  demand  of  each  be 
of  the  requisite  jurisdictional  amount;  but 
when  several  plaintiffs  unite  to  enforce  a^ 
single  title  or  right,  in  which  •they  have* 
a  common  and  undivided  interest,  it  is 
enough  if  their  interests  collectively  equal 
the  jurisdictional  amount.  Shields  ▼. 
Thomas,  17  How.  3,  16  L.  ed.  93;  Rodd  v. 
Heartt,  17  Wall.  354,  21  L.  ed.  627;  Davies 
V.  Corbin,  112  U.  S.  36,  40,  28  L.  ed.  627, 
629,  6  Sup.  Ct.  Rep.  4;  Gibson  v.  Shufeldt, 
122  U.  S.  27,  30  L.  ed.  1083,  7  Sup.  Ct 
Rep.  1066;  New  Orleans  P.  R.  Co.  v.  Park- 
er, 143  U.  S.  42,  36  L.  ed.  66,  12  Sup.  Ct. 
Rep.  364;  Walter  v.  Northeastern  R.  Co. 
147  U.  S.  370,  373,  37  L.  ed.  206,  208,  13 
Sup.  Ct.  Rep.  348;  Davis  v.  Schwartz,  356 
U.  S.  631,  647,  39  L.  ed.  289,  296,  15  Sup. 
Ct.  Rep.  237;  Illinois  C.  R.  Co.  v.  Adams, 
180  U.  S.  28,  45  L.  ed.  410,  21  Sup.  Ct. 
Rep.  251. 

The  present  suit  is  of  the  latter  class. 
Its  controlling  object — ^that  which  makes  it 
cognizable  in  equity — is  the  enforcement  of 
the  vendor's  lien,  which  is  a  single  thing 
or  entity  in  which  the  plaintiffs  have  a 
common  and  undivided  interest,  and  which 
neither  can  enforce  in  the  absence  of  the 
other.  Thus,  while  their  claims  under  the 
notes  were  separate  and  distinct,  their 
claim  under  the  vendor's  lien  was  single 
and  undivided,  and  the  lien  was  sought 
to  be  enforced  as  a  common  security  for 
the  payment  of  both  notes. 

It  follows  that  the  Circuit  Court  erred 
in  holding  that  it  was  without  jurisdic- 
tion; and  its  decree  is  accordingly  reversed, 
with  directions  to  overrule   the  demurrer 


•For  other  cases  see  same  topic  ft  8  numbxb  in  Dee.  ft  Am.  Digs.  1807  to  date,  ft  Rep'r  Indexes 
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to  the  bill,  and  to  take  such  further  pro- 
eeedingB  in  the  case  as  may  be  appropriate. 


(222  U.  8.  32.) 
T.  0.  HELM  et  al.,  Appta., 

V. 

J.  H.  ZARECOR  et  al, 

CtouRTS  (§  316*)  —  Jurisdiction  —  Collu- 
sion—Omitted  Parties. 

1.  If  the  parties  before  a  Federal  cir- 
cuit court  are  properly  aliened  as  plain- 
tiffs and  defendants,  the  suit  may  not  be 
dismissed,  under  the  act  of  March  3,  1875 
(18  Stat,  at  L.  472,  chap.  137,  U.  S.  Comp. 
Btat.  1901,  p.  511),  §  6,  for  collusion  be- 
cause necessary  parties  are  omitted,  either 
as  plaintiff  or  defendant,  whose  presence 
would  defeat  the  jurisdiction  of  the  court. 

[Bd.  Note.»For  other  casesp  see  Courts,  Cent. 
Dig.  §  862;    Dec.  Dig.  fi  S16.*] 

Courts  (§  324*)— Sufficiency  of  Plea  to 
Jurisdiction— CoLLusivs  Joinder. 

2.  A  plea  to  the  jurisdiction  of  a  Fed- 
eral circuit  court,  based  upon  the  ground 
that  the  complainants  had  collusively  made 
parties  complainants  and  defendants  for  the 
purpose  of  showing  the  requisite  diversity 
of  citizenship,  is  insuflScient  in  law  if  it 
does  not  specify  what  parties  are  alleged 
collusively  to  have  been  made. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §8  882-884;    Dec.  Dig.  fi  824.*] 

CJourts   (S  493*>— Conflictino   Jurisdic- 
tion—Suits WITH  Different  Objects. 

3.  The  pendency  in  a  state  court  of  a 
suit  in  the  nature  of  quo  warranto,  seek- 
ing a  determination  as  to  the  persons  who 
were  the  true  and  lawful  members  of  the 
Board  of  Publication  of  the  Cumberland 
Church  after  the  alle^d  union  with  the 
Presbyterian  Church,  is  not  a  bar  to  a 
suit  in  the  Federal  courts  to  enforce  the 
alleged  rights  of  the  members  of  the  united 
Church  to  control  the  said  Board,  and  to 
have  the  benefit  of  the  Board's  property  in 
its  denominational  work,  regardless  of  the 
personnel  of  the  Board. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Sfi  1346-1353:    Dec.  Dig.  I  493.*] 

Courts    (§    317*)— Jurisdiction— Diverse 
Citizenship— AiiiQNMENT  of  Parties. 

4.  Neither  the  attitude  of  the  alleged 
members  of  the  Board  of  Publication  of  the 
Cumberland  Church,  incorporated  merely 
as  a  convenient  agency  for  the  publishing 
work  of  such  church,  who  believed  the  al- 
leged union  with  the  Presbyterian  Church 
to  have  been  consummated,  nor  the  fact 
that  it  does  not  appear  that  such  members 
have  surrendered  possession,  requires  that, 
when  testing  the  jurisdiction  of  a  Federal 
circuit  court,  invoked  on  the  ground  of 
diversity  of  citizenship,  such  corporation 
be  aligned  on  the  side  of  complainants  in 
a  suit  to  enforce  the  alleged  rights  of  the 
members  of  the  united  Church  to  use  and 
control  the  corporate  agency  and  to  have 
the  benefit  of  the  corporate  property  in  its 
denominational  work,  as  against  defend- 
ants who  repudiate  the  alleged  union,  and 


insist  that  the  religious  association  which 
they  represent  is  still  the  original  Cumber- 
land Church,  continuing  with  all  its  sepa- 
rate powers  unimpaired. 

[Bd.  Note.— For  other  cases,  see  Courts,  Deo. 
Dig.  8  317.*] 

[No.  395.] 

Submitted   October  9,   1911.     Decided  No- 
vember 6,  1911. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Middle  District 
of  Tennessee  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  suit  to  enforce 
the  alleged  rights  of  members  of  the  Pres- 
byterian Church  to  use  and  control  the 
Board  of  Publication  of  the  Cumberland 
Church,  and  to  hav^  the  benefit  of  the 
Board's  property  in  its  denominational 
work.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  M.  Gant  and  Alexander 
Pope  Humphrey  for  appellants. 

Messrs.  W.  O.  Caldwell,  Frank  Slemona, 
and  W.  B.  Lamb  for  appellees. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  sole  question  presented  by  this  ap- 
peal is  with  respect  to  the  jurisdiction  of 
the  circuit  court. 

The  bill,  as  amended,  was  brought  by 
certain  ministers,  ruling  elders,  and  lay- 
men of  the  Presbyterian  Church  in  the 
United  States  of  America,  citizens  of  statesg 
other  than*  Tennessee,  suing  for  themselves* 
and  for  all  the  members  of  said  Church, 
against  individuals,  citizens  of  Tennessee, 
described  as  representing  not  only  their 
own  interests,  but  also  those  of  all  the 
members  of  the  Cumberland  Presbyterian 
Church,  and  "The  Board  of  Publication 
of  the  Cumberland  Presbyterian  Church," 
a  Tennessee  corporation. 

The  controversy  disclosed  by  the  bill 
arose  from  the  proceedings,  taken  in  1906, 
to  effect  the  union  of  the  Cumberland  Pres- 
byterian Church  and  the  Presbyterian 
Church  in  the  United  States  of  America, 
both  voluntary  religious  associations,  and 
relates  to  the  property  and  management  of 
the  defendant  corporation.  The  Board  of 
Publication  had  been  incorporated  in  1860, 
under  the  direction  of  the  (General  Assembly 
of  the  Cumberland  Presbyterian  Chureh, 
for  the  purpose  of  conducting  its  publish- 
ing work,  and  had  acquired  valuable  prop- 
erty consisting  of  a  publishing  house  and 
its  equipment  in  Nashville,  Tennessee. 
The  original  members  of  the  corporation 
were  the  committee  of  publication  of  the 
Church,  and  their  successors  under  the 
charter  were  appointed  by  the  General 


•For  other  cases  see  same  topic  ft  8  nuisbbh  in  Dec.  it  Am.  Digs.  1B07  to  date,  ft  Rep'r  Indexes 
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aembly,  to  which  was  eommitted  iti  regu- 
lation and  control. 

The  bill  alleged  that  the  two  Churches 
had  been  legally  united,  and  that,  as  a  re- 
sult, the  property  in  question  was  held  by 
the  corporation  in  trust  "for  the  entire 
reunited  denomination;"  and,  further,  that 
"the  Board  and  its  officers  and  managers 
were  advised  and  believed,  and  still  be- 
lieve," that  the  union  was  valid,  that 
'Hhereby  the  Board  of  Publication  became 
a  corporation  and  institution  of  the  re- 
united Church,"  and  that  the  managers  of 
the  corporation  "could  do  nothing  else  than 
recognize  the  General  Assembly  of  the  unit- 
ed Church  by  reporting  to  it  and  otherwise 
recognizing  its  authority."  It  was  also  al- 
leged that  a  minority  of  the  members  of 
>the  Cumberland  Presbyterian  Church,  and 
of  its  ministers,  who*were  opposed  to  the 
consolidation,  repudiated  it  and  effected  a 
separate  organization  under  the  former 
name,  and  that  thereupon  a  body  assuming 
to  be  the  GSeneral  Assembly  of  the  Cumber- 
land Presbyterian  Church  declared  the  of- 
fices of  all  the  members  of  the  Board  of 
Publication  vacant,  and  proceeded  to  elect 
persons  of  their  own  organization  to  fill 
the  supposed  vacancies.  These  persons  had 
made  demand  for  the  possession  of  the  cor- 
porate property,  claiming  to  be  the  right- 
ful members  of  the  corporation,  and  that 
its  property  was  held  in  trust  for  the  re- 
ligious association  by  whose  General  As- 
sembly they  had  been  elected.  It  was 
stated  that  this  claim  cast  a  cloud  upon 
the  equitable  title  to  the  property.  After 
reviewing  at  length  the  history  of  the  Cum- 
berland Presb3rterian  Church,  the  action  of 
the  representatives  of  the  two  Churches 
which  culminated  in  the  alleged  consolida- 
tion, and  the  subsequent  antagonistic  pro- 
eeedings,  the  bill  prayed  for  decree  that 
the  property  in  question  is  held  in  trust 
by  the  corporation  for  the  benefit  of  the 
Presbyterian  Church  in  the  United  States 
of  America,  or  the  members  thereof,  and 
that  the  members  of  the  Board  elected  by 
the  reunited  Church  are  the  true  and  law- 
ful members  of  said  Board;  that  the  de- 
fendants be  enjoined  from  interfering  with 
the  control  and  management  of  the  cor- 
poration by  those  members,  or  with  the  cor- 
porate property,  and  that,  if  mistaken  with 
respect  to  the  relief  prayed  for  as  to  the 
persons  who  constitute  the  Board  and  have 
the  right  of  management,  the  court  should 
decree  that  "whoever  may  be  the  members 
of  the  Board,  and  whoever  may  be  entitled 
to  such  management,  they  shall  manage 
the  corporation  and  administer  the  trust 
for  the  use  and  benefit  of  said  reunited 
Church." 

The  defendants  filed  two  pleas  to  the 


jurisdiction.  In  the  first  plea  it  was  al- 
leged that  the  complainants  had  collusive- 
ly  made  and  omitted  both  complainants 
and  defendants  for  the  purpose  of  showing  g 
the  requisite  diversity* of  citizenship.  The* 
second  plea  set  up  the  pendency  of  a  suit 
in  the  chancery  court  of  Davidson  county, 
Tennessee,  in  the  nature  of  a  quo  warranto 
proceeding,  brought  on  the  relation  of  J.  H. 
Zarecor  and  other  individual  defendants 
herein,  to  oust  those  named  as  defendants 
in  that  suit  from  membership  in  the  Board 
of  Publication,  and  from  the  control  and 
management  of  its  property,  and  to  install 
the  relators  in  their  stead.  These  pleas 
the  court  below  overruled.  As  to  the  ground 
of  the  first  plea,  that  certain  persons  had 
been  omitted  as  parties,  the  court  held 
that  §  5  of  the  judiciary  act  of  March  3, 
1876,  chap.  137  (18  Stat,  at  L.  472,  U.  S. 
Comp.  Stat.  1901,  p.  511),  relates  solely 
to  the  collusive  making  of  the  actual  par- 
ties plaintiff,  or  the  collusive  joinder  of 
the  actual  parties  defendant,  and  that  if 
the  parties  before  the  court  are  properly 
aligned  as  plaintiffs  and  defendants,  it  is 
not  a  ground  of  dismissal,  in  so  far  as  the 
jurisdictional  question  is  concerned,  that 
necessary  parties  are  omitted,  either  ai 
plaintiffs  or  defendants,  whose  presence 
would  defeat  the  jurisdiction  of  the  court. 
While  the  omission  of  indispensable  par- 
ties, if  any,  said  the  court,  would  be  a 
ground  for  dismissal  on  the  merits  if  they 
were  not  joined,  or,  if  joined,  and  on  proper 
alignment  their  citizenship  was  such  as 
to  defeat  the  Federal  jurisdiction,  a  plea 
to  the  jurisdiction  would  then  lie,  their 
omission  in  the  meantime  could  not  defeat 
the  jurisdiction  of  the  court  in  a  contro- 
versy between  the  parties  who  were  before 
the  court.  And  so  far  as  the  first  plea  was 
based  upon  the  ground  that  the  complain- 
ants had  collusively  made  parties  plaintiffs 
and  defendants  for  the  purpose  of  showing 
a  diversity  of  citizenship,  the  plea  was 
held  to  be  insufiicient  in  law,  in  that  it  did 
not  specify  what  parties  are  alleged  to 
have  been  collusively  made.  The  seeond 
plea  was  overruled  because  it  did  not  reach 
the  whole  case  made  by  the  bill,  as  the  bill 
did  not  merely  ask  a  determination  as  to 
the  persons  who  were  the  true  and  lawful 
members  of  the  corporation,  which  was  theo 
only* matter  involved  in  the  quo  warranto* 
proceeding  in  the  state  court,  but  sought 
a  decree  declaring  the  trust  upon  which 
the  property  of  the  corporation  is  held,  and 
the  uses  and  purposes  for  which  it  is  to  be 
administered,  whoever  might  be  foimd  to 
be  the  true  and  lawful  members  of  the  cor- 
poration. We  need  add  nothing  to  what 
was  said  by  the  court  below  upon  these 
points. 
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Bat  the  eotirt  of  its  own  motion  dis- 
missed the  bill  for  want  of  jnrisdietion, 
for  the  reason  that  the  defendant  corpora- 
tion, the  Board  of  Publication,  was  not 
antagonistic  to  the  complainants,  and 
should  be  aligned  upon  the  same  side  of 
the  controversy  with  the  complainants; 
and  that  therefore,  upon  such  alignment, 
some  of  the  defendants  and  one  of  the  com- 
plainants being  citizens  of  the  same  state, 
the  circuit  court  had  no  jurisdiction.  In 
this  we  think  the  court  erred. 

It  was,  undoubtedly,  the  duty  of  the  court 
in  determining  whether  there  was  the  re- 
quisite diversity  of  citizenship,  to  arrange 
the  parties  with  respect  to  the  actual  con- 
troversy, looking  beyond  the  formal  ar- 
rangement made  by  the  bill.  Removal 
Cases,  100  U.  S.  457,  25  L.  ed.  593;  De- 
troit v.  Dean,  106  U.  S.  637,  27  L.  ed.  300, 
1  Sup.  Gt.  Rep.  500;  Dawson  v.  Columbia 
Ave.  Sav.  Fund,  ft  D.  Title  ft  T.  Co.  197 
U.  8.  178,  49  L.  ed.  713,  25  Sup.  Ct  Rep. 
420;  Steele  r.  Culver,  211  U.  S.  26,  53  L. 
ed.  74,  29  Sup.  Ct.  Rep.  9.  What,  then,  is 
the  controversy? 

The  suit  cannot  properly  be  said  to  be 
brought  to  enforce  a  right  inhering  in  the 
Board  of  Publication,  or  by  the  complain- 
ants as  members  of  that  corporation.  And 
the  question  whether  the  Board  may  be  as- 
signed a  place  on  the  other  side  of  the  con- 
troversy is  not  to  be  answered  by  applying 
the  rule  which  governs  suits  by  sharehold- 
ers on  behalf  of  a  corporation,  or  by  bene- 
ficiaries in  the  right  of  a  trustee.  Hawes 
T.  Oakland  (Hawes  v.  Contra  Costa  Water 
Co.)  104  U.  8.  450,  461,  26  L.  ed.  827,  832; 
Doctor  V.  Harrington,  196  U.  8.  679,  687, 
49  L.  ed.  606,  609,  25  Sup.  Ct.  Rep.  355; 
Pacific  R.  Co.  V.  Ketchum,  101  U.  S.  289, 
299,  25  L.  ed.  932,  936.  The  complainants 
sue  for  themselves  and  on  behalf  of  all 
»•  members  of  the  Presbyterian  Church  in  the 

CO 

*  United  States  of  America,*  and  the  object 
of  their  suit  is  to  enforce  the  right  of  the 
members  of  that  Church  as  it  was  consti- 
tuted after  the  alleged  union.  The  Board 
of  Publication  was  incorporated  merely  as 
a  convenient  agency  for  the  publishing 
work  of  the  Cumberland  Presbyterian 
Church.  The  charter  clearly  discloses  its 
character.  The  representative  assembly  of 
the  Church  was  to  fill  the  vacancies  in  its 
membership  and  control  its  conduct.  It 
was  an  incorporated  committee  of  publica- 
tion, which  lost  none  of  its  essential  quali- 
ties as  an  agent  of  denominational  service 
when  it  became  an  artificial  person,  clothed 
with  power  to  hold  property  in  a  corpo- 
rate capacity.  The  language  of  the  char- 
ter is  that  "said  Board  shall  be  subject  to 
the  regulation  and  control  of  the  Gieneral 


Assonbly  of  said  Chureh  under  its  past 
and  future  actions  on  the  subject;  the  num- 
ber of  the  Board  may  be  increased  or  di- 
minished and  all  vacancies  filled  aa  tha 
said  authority  has  or  may  direct;  tha  Gen- 
eral Assembly  of  the  Chureh  shall  also  hava 
power  to  locate  the  Board  and  change  the 
same  at  pleasure;  and  also  at  any  time  to 
alter  the  name  of  said  corporation  or  dis- 
solve the  same,  but  not  so  as  to  prejudiet 
the  rights  of  others."  The  contention  of 
the  complaints  is  that,  after  the  imion,  the 
Cumberland  Presbyterian  Chureh  eontinuad 
in  the  united  Church,  and  that  the  General 
Assembly  of  the  latter  succeeded  to  the  au- 
thority formerly  possessed  by  the  Greneral 
Assembly  of  the  separate  denomination. 
The  defendants  are  sued  as  the  representa- 
tives of  the  religious  association  which  in- 
sists that  it  is  still  the  original  Cumber- 
land Presbyterian  Chureh,  continuing  with 
all  its  separate  powers  unimpaired. 

It  is  thus  evident  that  the  controversy 
transcends  the  rivalries  of  those  claiming 
membership  in  the  Board  and  the  asser- 
tion of  rights  inhering  in  that  oorporation 
itself.  It  embraces  the  fundamental  ques- 
tion of  the  rights  of  these  religious  associa- 
tions, said  to  be  represented  by  the  respeo* 
tive  parties,  to  use  and  control  the  corpo-JD 
rate  agency,  and* to  have  the  benefit  in* 
their  denominational  work  of  the  corporate 
property.  Viewed  in  this  aspect,  the  re- 
lation of  the  corporation  to  the  controversy 
is  not  to  be  determined  by  the  attitude  of 
alleged  members  of  the  Board,  who  believed 
the  union  to  have  been  consummated,  nor 
by  the  fact  that  it  does  not  appear  that 
they  have  surrendered  possession.  These 
do  not  suffice  to  identify  the  interest  of  tha 
corporation  with  that  of  the  complainants. 
And  the  individual  defendants  actually 
joined  it  with  themselves  in  filing  the  pleaa 
to  the  jurisdiction,  and  in  this  way,  it  may 
be  assumed,  they  sought  to  emphasize  tha 
contention  that  the  Board  was  under  the  ex- 
clusive direction  of  the  separate  associa- 
tion to  which  they  adhered,  and  should  be 
employed  solely  for  its  benefit. 

To  align  the  corporation  itself  with  the 
complainants  is  virtually  to  decide  the 
merits  in  their  favor.  The  Board  is  sim- 
ply a  title  holder  (Watson  ▼.  Jones,  13 
Wall.  679,  720,  20  L.  ed.  666,  672),— an 
instnmientality,  the  mastery  of  which  is  in 
dispute.  But,  as  it  is  the  holder  of  the 
legal  title,  the  complainants  sedc  a  deeree 
defining,  in  the  light  of  the  proceedings  al- 
leged in  the  bill,  the  equitable  obligations 
arising  from  the  nature  and  purpose  of  the 
corporate  organization. 

We  are  therelore  of  opinion  that  the  ooi^ 
poration  was  properly  made  a  party   de- 
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todant,  and  that  tbe  ooort  erred  in  dia- 
Bissing  the  bill  for  want  of  jurisdiction. 
Decrea  reyereed. 


JAMES  W.  FINLET,  Plff.  In  Brr.» 

V. 

PEOPLE  OF  THE  STATE  OF  CALI- 
FORNIA. 

OoNSTiTunoNAi.  Ija.w  (§  260*)  —  Equal 
Pbotsction  of  ths  Laws— Olasbifica'- 
TiON    OF    PsisoNEBs    Ck>ioaTnNO    As- 

flAULTS. 

Singling  out  convieta  serving  life  sen- 
tenoes  in  a  state  prison  as  proper  subjects 
for  the  imposition  of  the  death  penalty,  aa 
Is  done  by  Cal.  Pen.  Code,  S  246,  in  case 
they  shall,  with  malice  aforethought,  com- 
mit an  assault  upon  the  person  of  another 
with  a  deadly  weapon  or  instrument,  or 
by  any  means  of  force  likely  to  produce  great 
bodily  injuiy,  does  not  deny  sueh  life  pris- 
oners the  equal  protection  of  the  laws. 

[Ed.  Note.— For  other  casee,  see  Constitutional 
Law,  Cent  Dig.  K  7U-71B;    Dec.  Dig.  §  250.*] 

[No.  16.] 

Argued  and  Submitted   October  20,  1011. 
Decided  November  0,  1911. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Superior  Court  of  Sacramento  County,  in 
that  state,  imposing  the  death  penalty  upon 
a  life  convict  committing  a  murderous  aa^ 
•ault.    Affirmed. 

See  same  case  below,  168  Oal.  69,  94  Paa 
£48. 

Messrs.  O.  C.  Oalhoniiy  James  N. 
Sharp,  H.  O.  W.  Dinkelspiel,  Samuel 
T.  Bush,  and  G.  C.  Ringolsky  for  plaintiff 
in  error. 

Mr.  U.  S.  Webb,  Attorney  General  of 
California,  and  Mr.  E.  B.  Power  for  de- 
fendant in  error. 

o 

T  *  Memorandum  opinion,  by  direction  of  the 
•ourt,  by  Mr.  Justice  McKenna: 

Section  246  of  the  Penal  Code  of  the 
state  of  California  provides  as  follows: 
"^very  person  undergoing  a  life  sentence 
In  a  state  prison  of  this  state,  who,  with 
malice  aforethought,  commits  an  assault 
upon  the  person  of  another  with  a  deadly 
weapon  or  instrument,  or  by  any  means  or 
force  likely  to  produce  great  bodily  injury, 

v^ls  punishable  with  death." 

SP  *  Plaintiff  in  error  was  indicted  under  this 
tection,  tried,  found  guilty,  and  the  death 
penalty  imposed.  To  the  judgment  of  the 
supreme  court  of  the  state,  affirming  the 
sentence  against  him,  he  prosecutes  this 
writ  of  error,  and  urges  as  ground  thereof 
that  S  246  is  repugnant  to  the  14th  Amend- 


ment of  the  Constitution  of  the  United 
States  in  that  it  denies  to  him  the  equal 
protection  of  the  laws,  because  it  provides 
an  exceptional  punishment  for  life  pria* 
oners. 

The  supreme  court  sustained  the  law  oa 
the  ground  that  there  was  a  proper  basis 
for  classification  between  convicts  serving 
life  sentences  in  the  state  prison,  as  de- 
fendant was  when  he  committed  the  crime 
for  which  he  was  indicted  and  found  guilty, 
and  convicts  serving  lesser  terms. 

It  is  elementary  that  the  contention  fa 
to  be  tested  by  considering  whether  there 
is  a  basis  for  the  classification  made  by 
the  statute.  Applying  that  test,  we  see 
no  error  in  the  ruling.  As  said  by  Mr. 
Justice  Henshaw,  delivering  the  opinion  of 
the  courti  "The  classification  of  the  statute 
in  question  Is  not  arbitrary,  but  is  based 
upon  valid  reasons  and  distinctions.**  And 
pointing  out  the  distinction  between  life 
prisoners  and  other  convicts,  he  said  that 
"the  'life  termers,'  aa  has  been  said,  while 
within  the  prison  walls,  constitute  a  dass 
by  themselves, — a  class  recognized  as  such 
by  penologists  the  world  over.  Their  situs^ 
tion  is  legally  different.  Their  civic  death 
is  perpetual."  [163  Cal.  62,  94  Pao.  248.] 
Manifestly  there  oould  be  no  extension  of 
the  term  of  imprisonment  aa  a  punishment 
for  crimes  they  might  commit,  and  what- 
ever other  punishment  should  be  imposed 
was  for  the  legislature  to  determine.  The 
power  of  classification  which  the  lawmak- 
ing power  possesses  faaa  been  illustrated 
by  many  cases  which  need  not  be  cited, 
lliey  demonstrate  that  the  legislature  of 
California  did  not  transcend  its  power  in 
the  enactment  of  f  246. 

Judgment  affirmed. 


(S2S  n.  8.  6S.) 

SOUTHERN  PACIFIC  COMPANY,  Plff.  In 

Err., 

V. 

COMMONWEALTH  OP  KENTUCKY  ON 
RELATION  OF  GEORGE  H.  ALEXAN- 
DER et  aL,  Revenue  Agent. 

Taxation  (|  98*)— Vessels— Situs, 

1.  The  right  to  select  the  name  of  the 
place  of  enrolment,  the  place  where  the  ves- 
sel waa  built,  or  the  place  where  the  owner 
resides,  as  the  place  to  be  marked  upon 
the  stem  as  the  home  port,  given  the  owner 
by  U.  S.  Rev.  SUt.  SS  4141,  4178,  U.  S. 
Comp.  Stat.  1901,  pp.  2808,  2830,  as  amend- 
ed by  the  act  of  June  23,  1874  (18  Stat,  at 
L  252,  chap.  467),  does  not  confer  the  arbi- 
trary right  upon  the  owner  to  select  a 
place  for  the  taxation  of  his  vessel. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  19ft-a0O:   Dec.  Dl«.  §  98.*] 

GONSTITUTIONAI.  LAW    (§  283*)— DUS  PBO- 

CE88— Taxation  of  Vessel— Situs. 

2.  Making  the  domicil  of  the  corporate 
owner  of  ocean-going  steamships  the  situs 
for  taxation,  where  such  vessels  have  ae- 


•For  otli«  eases  see  same  topte  A I  MUioaB  in  Dee.  A  Am.  Diss.  1907  to  date,  A  Rep'r  Indexes 
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fulred  no  ftetual  sitiii  etoewhercb  ^  not  in* 
eonslBteni  with  the  due  process  of  law 
guaranteed  by  the  14th  Amendment  to  the 
Federal  Constitution. 

[Bd.  Note.— For  other  eaees,  see  Conitltutlonal 
Law,  Cent  Dig.  §S  904-906;    Dec.  Dig.  §  28S.*] 

TaxjlTIOn  (8  98*)—Vic88Ei/— Situs. 

8.  The  inability  of  ▼essels,  by  reason  ol 
draught,  or  the  depth  of  water,  to  go  to 
the  situs  of  the  domicil  of  the  owner,  does 
not  prevent  their  taxation  at  that  domicil, 
where  they  haye  gained  no  actual  situs  else- 
where. 

XEd.    Note.— For    other    cases,    see   Taxation, 
Oent  Dig.  «  196-200;    Dea  Dig.  |  98.*] 

Taxation  (I  98*)— Ocean -Ooino  Stkam- 

BHIP8— Situs. 

4.  Ooean-going  steamships  owned  by  a 
Kentucky  corporation,  and  plying  between 
the  ports  of  New  York  and  New  Orleans, 
New  York  and  OaWeston,  and  New  Orleans 
and  Havana,  are  taxable  in  Kentucky,  the 
domicil  of  the  owner,  although  the  Tessels 
are  enrolled  at  the  port  of  New  York,  and 
carry  the  words  ''New  York^  on  their 
stems,  these  facts  not  being  sufficient  to 

?lTe  the  vessels  an  actual  situs  in   New 
ork. 

[BM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  «  196-200;    Dec  Dig.  I  98.^1 

[No.  247.1 

Argued  October  11  and  12,  1911.    Decided 
November  13,  1911, 

IN  KRROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment which  reversed  a  judgment  of  the 
Jefferson  Circuit  Court,  reversing  a  judg- 
ment of  the  Jefferson  County  Court,  assess- 
ing for  taxation  ocean-going  steamships 
owned  by  a  Kentuolcy  corporation.  Af- 
firmed. 

See  same  case  below,  184  Ky.  417,  120 
8.  W.  311,  20  A.  k  E.  Ann.  Cas.  965. 

The  facts  are  stated  in  the  opinion. 

Hessrs.  Alex.  Pope  Humphrey  and 
Maxwell  Ehrarta  for  plaintiff  in  error. 

Messrs.  Matt  J.  Holt  and  Joseph  Sellig- 
man  for  defendant  in  error. 


CD   • 


Mr.  Justioe  Imrton  delivered  the  opin- 
ion of  the  court: 

The  question  arising  upon  this  writ  of 
error  is,  whether  certain  steamships  owned 
by  the  Southern  Pacific  Company,  a  corpo- 
ration of  the  state  of  Kentucky,  are  tax- 
able in  Kentucky  as  property  having  a 
taxable  situs  there. 

The  Southern  Pacific  Company  is  a  cor- 
poration organized  under  a  special  act  of 
the  general  assembly  of  Kentucky  of  March 

17,  1884.  Acts  of  1883-84,  p.  725.  Very 
wide  and  diverse  powers  are  thereby  con- 
ferred, among  them  being  the  right  to  own, 
lease,  maintain,  and  operate  railroads,  tele- 
graphs, and  steamships,  though  prohibited 
from  owning,  leasing,  or  operating  "any 
railroad  within    the    state   of   Kentucky." 


By  an  act  of  March  2L  1888,  the  act  of 
March  17,  1884,  waa  amended  by  adding 
thereto  the  following:  ''Except  subject  to 
and  in  conformity  with  the  provisions  of  the  i« 
laws  of  the  state  of  Kentucky  applicable*  to  f 
railroads,  and  acquiring  no  special  rights 
that  may  be  possessed  by  any  railroads  in 
the  state,  except  the  general  and  ordinary 
rights  of  common  carriers  as  possessed  by 
railroads  generally."  The  company  is  re- 
quired to  keep  its  principal  office  in  the  state, 
with  power  to  open  other  offices  at  places 
outside  of  the  state,  as  its  business  may 
make  convenient. 

By  virtue  of  the  authority  conferred,  tho 
company  has  acquired  and  is  operating  a 
line  of  railway  from  New  Orleans  and  Gal- 
veston to  San  Francisco  and  Portland,  to 
say  nothing  of  connecting  lines  in  the  same 
region,  either  owned,  leased,  or  controlled 
through  stock  domination.  It  also  owns 
and  operates  a  line  of  twenty  steamships 
between  the  ports  of  New  York  and  New 
Orleans,  New  York  and  Galveston,  and  New 
Orleans  and  Havana,  Cuba.  Auxiliary  to. 
these  ships  it  also  owns  barges,  tugs,  and 
ferryboats,  which  operate  exclusively  in 
the  harbors  of  the  ports  mentioned.  Theso 
tugs,  barges,  etc.,  were  held  to  have  ao> 
quired  a  permanent  situs  in  such  ports,  un- 
der the  ruling  in  Old  Dominion  S.  S.  Co. 
V.  Virginia,  198  U.  S.  299,  49  L.  ed.  1059, 
25  Sup.  Ct.  Rep.  086,  3  A.  &  E.  Ann.  Cas. 
1100,  and  in  this  the  state  of  Kentucky 
acquiesced,  leaving  open  only  the  question 
of  the  taxable  situs  of  the  ooean-going 
steamships. 

All  of  these  ships  are  enrolled  at  the 
port  of  New  York,  and  carry  on  their 
stems  the  words  ''New  York,**  as  required 
by  the  statute.  Two  of  them  sail  between 
New  Orleans  and  Havana,  five  between  New 
York  and  New  Orleans  exclusively,  and 
thirteen  interchangeably  between  New  York 
and  New  Orleans,  and  New  York  and  Gal- 
veston, Texas.  The  enrolment  at  New 
York,  and  the  marking  of  the  name  of  that 
port  upon  the  stern  of  these  vessels,  is 
only  of  importance  upon  the  question  of 
an  actual  situs  at  New  York.  The  owner 
has  no  power  to  give  his  vessel  a  taxable 
situs  by  the  arbitrary  selection  of  a  homo 
port  which  is  neither  his  domicil  nor  the 
domicil  of  actual  situs.  St.  Louis  ▼.  Wig^ 
gins  Ferry  Co.  11  Wall.  423,  20  L.  ed.  192 ;« 
•Old  Dominion  S.  S.  Co.  v.  Virginia,  198* 
U.  S.  299,  49  L.  ed.  1069,  25  Sup.  Ct.  686, 
3  A.  A  E.  Ann.  Cas.  1100;  Ayer  ft  L.  Tie 
Co.  V.  Kentucky,  202  U.  8.  409,  50  Lw  ed. 
1082,  26  Sup.  Ct.  Rep.  679,  6  A.  ft  B.  Ann. 
Cas.  205. 

Sections  4141  and  4178,  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  pp.  2808, 
2830 )«  as  amended  by  the  act  of  June  23, 
1874  (18  Stat,  at  L.  252,  chap.  467),  give  to 
an  owner  the  right  to  mark  upon  the  stem  o£ 
'  his  vessel  either  the  name  of  the  place  of 


•For  other  eases  see  ssme  tepto  ft  |  MumaB  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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enrolment,  the  place  where  the  vessel  was 
built,  or  the  place  where  the  owner  resides. 
As  the  place  of  enrolment  is  not  of  it- 
self determinative  of  the  place  of  taxation, 
it  is  obvious  that  the  right  to  select  a  place 
to  be  marked  upon  the  stem  as  a  place  of 
hail,  or  home  port,  does  not  confer  the 
arbitrary  right  upon  the  owner  of  selecting 
a  place  for  the  taxation  of  his  vessel.  To 
give  to  the  statute  this  construction,  said 
this  court  in  Ayer  &  L.  Tie  Co.  v.  Ken- 
tucky, cited  above,  "would  be  simply  to 
hold  that  its  purpose  was  to  endow  the 
owner  with  the  faculty  of  arbitrarily  se- 
lecting a  place  for  the  taxation  of  his 
vessel,  in  defiance  of  the  law  of  domicil, 
and  in  disregard  of  the  principle  of  actual 
situs." 

Since,  therefore,  an  artificial  situs  for 
purposes  of  taxation  is  not  acquired  by  en- 
rolment nor  by  the  marking  of  a  name  up- 
on the  stern,  the  taxable  situs  must  be 
that  of  the  domicil  of  the  owner,  since 
that  is  the  situs  assigned  to  tangibles 
where  an  actual  situs  has  not  been  ac- 
quired elsewhere.  The  ancient  maxim 
which  assigns  to  tangibles,  as  well  as  in- 
tangibles, the  situs  of  the  owner  for  pur- 
poses of  taxation,  has  its  foundation  in  the 
protection  which  the  owner  receives  from 
the  government  of  his  residence;  and  the 
exception  to  the  principle  is  based  upon  the 
theory  that  if  the  owner,  by  his  own  act, 
gives  to  such  property  a  permanent  loca- 
tion elsewhere,  the  situs  of  the  domicil 
must  yield  to  the  actual  situs  and  result- 
ing dominion  of  another  government.  Thus, 
in  St  Louis  v.  Wiggins  Ferry  Co.  11  Wall. 
423,  430,  20  L.  ed.  192,  104,  this  court, 
after  referring  to  the  taxing  power  of  a 
state  as  extending  to  all  persons  and  prop- 
erty   within    its    territorial    jurisdiction, 

gsaid: 

•  "In  the  eye  of  the  law,  personal  prop- 
erty, for  most  purposes,  has  no  locality. 
•  .  .  In  a  qualified  sense  it  accompanies 
the  owner  wherever  he  goes,  and  he  may 
deal  with  it  and  dispose  of  it  according  to 
the  law  of  his  domicil.  If  he  die  intes- 
tate, that  law,  wherever  the  property  may 
be  situate,  governs  its  disposal,  and  fixes 
the  rights  and  shares  of  the  several  distrib- 
utees. But  this  doctrine  is  not  allowed 
to  stand  in  the  way  of  the  taxing  power  in 
the  locality  where  the  property  has  its  ac- 
tual situs,  and  the  requisite  legislative 
jurisdiction  exists.  Such  property  is  un- 
doubtedly liable  to  taxation  there  in  all 
respects  as  if  the  proprietor  were  a  resi- 
dent of  the  same  locality.  The  personal 
property  of  a  resident  at  the  place  of  his 
residence  is  liable  to  taxation,  although  he 
has  no  intention  to  become  domiciled  there. 
Whether  the  personal  property  of  a  resi- 
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f  dent  of  one  state,  situate  in  another,  can 
be  taxed  in  the  former,  is  a  question  whicbp 
in  this  case,  we  are  not  called  upon  to  de- 
cide." 

The  question  thus  reserved  was  decided 
adversely  to  the  state  of  domicil  in  Union 
Refrigerator  Transit  Co.  v.  Kentucky,  190 
U.  S.  194,  50  L.  ed.  160,  26  Sup.  Ct.  Rep. 
36,  4  A.  &  E.  Ann.  Cas.  493. 

The  persistence  with  which  this  court 
has  declared  and  enforced  the  rule  of  taxa« 
bility  at  the  domicil  of  the  owner  of  vessel 
property,  when  it  did  not  appear  that  the 
vessels  had  an  actual  situs  elsewhere,  is 
illustrated  by  the  cases  of  Hays  v.  Pacifio 
Mail  S.  S.  Co.  17  How.  596,  15  L.  ed.  264; 
Morgan  v.  Parham,  16  Wall.  471,  21  L.  ed, 
303;  St.  Louis  v.  Wiggins  Ferry  Co.  H 
Wall.  423,  20  L.  ed.  192;  Old  Dominion  S. 
S.  Co.  V.  Virginia,  198  U.  S.  299,  49  L.  ed, 
1069,  26  Sup.  Ct.  Rep.  686,  3  A.  &  S; 
Ann.  Cas.  1100,  and  the  case  of  Ayer  &  L, 
He  Co.  V.  Kentucky,  202  U.  S.  409,  60  L. 
ed.  1082,  26  Sup.  Ct  Rep.  679,  6  A.  &  £. 
Ann.  Cas.  205. 

In  Hays  v.  Pacific  Mail  8.  &  Co.  it  ap- 
peared that  the  ships  of  the  company  were 
the  property  of  a  New  York  corporation, 
and  that  they  were  registered  at  the  port 
of  New  York,  where  the  capital  represented 
by  them  was  assessed  for  taxation.  They 
were  regularly  and  continuously  employed  o 
on  the  Pacific  coast,  aii4  were* refitted  and* 
repaired  from  time  to  time  at  Benicia,  in 
the  state  of  California.  Concerning  these 
ships,  which  the  state  of  California  sought 
to  tax,  upon  the  theory  that  they  had  an 
actual  situs  in  that  state,  this  court  said: 

"These  ships  are  engaged  in  the  trans- 
portation of  passengers,  merchandise,  etc* 
between  the  city  of  New  York  and  San 
Francisco,  by  the  way  of  Panama,  and  be- 
tween San  Francisco  and  different  ports 
in  the  territory  of  Oregon.  They  are  thus 
engaged  in  the  business  and  commerce  of 
the  country,  upon  the  highway  of  nations, 
touching  at  such  ports  and  places  as  these 
great  interests  demand,  and  which  hold  out 
to  the  owners  sufficient  inducements  by  the 
profits  realized  or  expected  to  be  realized. 
And  so  far  as  respects  the  ports  and  bar* 
bors  within  the  United  States,  they  are 
entered  and  cargoes  discharged  or  laden 
on  board,  independently  of  any  control 
over  them,  except  as  it  respects  such  mu- 
nicipal and  sanitary  regulations  of  the  lo- 
cal authorities  as  are  not  inconsistent  with 
the  Constitution  and  laws  of  the  general 
government,  to  which  belongs  the  regula- 
tion of  commerce  with  foreign  nations  and 
between  the  states. 

"Now,  it  is  quite  apparent  that  if  the 
state  of  California  possessed  the  authority 
to  impose  the  tax  in  question,  any  other 
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■tate  in  the  Unlon^  into  the  ports  of  whieh 
the  vessels  entered  In  the  prosecution  of 
their  trade  and  business,  might  also  im« 
pose  a  like  tax.  It  may  be  that  the  course 
of  trade  or  other  circumstances  might  not 
occasion  as  great  a  delay  in  other  ports  on 
the  Pacific  as  at  the  port  of  San  Francisco. 
But  this  is  a  matter  aoiidential,  depend- 
ing upon  the  amount  of  business  to  be 
transacted  at  the  particular  port,  the  na- 
ture of  it,  necessary  repairs,  etc.,  which 
in  no  respect  can  effect  the  question  as  to 
the  situs  of  the  property,  in  view  of  the 
right  of  taxation  by  the  state. 

''Besides,  whether  the  vessel,  leaving  her 
Hhome  port  for  trade  and  commerce,  visits, 
•  in  the  course  of  her  voyage  •or  business, 
several  ports,  or  confines  her  operations  in 
the  carrying  trade  to  one,  are  questions 
that  will  depend  upon  the  profitable  re- 
turns of  the  business,  and  will  furnish  no 
more  evidence  that  she  has  become  a  part 
of  the  personal  property  within  the  state, 
and  liable  to  taxation  at  one  port  than  at 
the  others.  She  is  within  the  jurisdiction 
of  all  or  any  one  of  them  temporarily,  and 
for  a  purpose  wholly  excluding  the  idea  of 
permanently  abiding  in  the  state,  or  chan- 
ging her  home  port.** 

In  St  Louis  V.  Wiggins  Ferry  CJo.,  cited 
above,  the  steamboat  in  question  was  owned 
by  an  Illinois  corporation,  which  had  its 
principal  office  within  that  State.  They 
were  enrolled  at  the  port  of  St.  Louis, 
where  the  principal  ofilccrs  of  the  company 
resided,  and  where  an  office  was  maintained, 
in  which  the  corporate  meetings  were  held, 
and  where  the  corporate  seal  was  kept. 
That  they  were  enrolled  at  St.  Louis,  the 
eourt  said,  'throws  no  light  upon  the  sub- 
ject of  our  inquiry.  .  .  .  The  solution 
of  the  question,  where  her  home  port  is, 
when  it  arises,  depends  wholly  upon  the  lo- 
cality of  her  owner's  residence,  and  not  up- 
on the  place  of  her  enrolment."  The  steam- 
ers were  taxed  in  Illinois,  and  were  held 
not  subject  to  taxation  in  St.  Louis.  Up- 
on this  subject  the  court  said: 

"The  owner  was,  in  the  eye  of  the  law, 
a  citizen  of  that  state,  and  from  the  in- 
herent law  of  its  nature  could  not  emi- 
grate or  become  a  citizen  elsewhere.  As 
the  boats  were  laid  up  on  the  Illinois  shore 
when  not  in  use,  and  the  pilots  and  en- 
gineers who  ran  them  lived  there,  that  lo- 
cality, under  the  circumstances,  must  be 
taken  to  be  their  home  port.  They  did  not 
so  abide  within  the  city  as  to  become  in- 
corporated with  and  form  a  part  of  its 
personal  property.  Hence  they  were  be- 
yond the  jurisdiction  of  the  authorities  by 
which  the  taxes  were  assessed,  and  the 
validity  of  the  taxes  cannot  be  main- 
tained.'* 


In  Morgan  t.  Parham,  the  vessel  was 
owned  and  registered  in  New  York,  but  en-et 
rolled  as  a  coaster  at  Mobile,* where  her** 
master  resided,  and  where  there  was  an 
office  and  agent  under  the  control  of  a  so* 
perior  agent  residing  at  New  Orleans,  who 
employed  and  paid  the  other  officers  and 
men  of  the  ships.  There  was  also  a  wharf 
at  Mobile,  controlled  and  occupied  by  the 
vessels  of  the  line.  The  vessels  were  en- 
gaged in  commerce  between  Mobile  and  New 
Orleans,  and  have  been  so  continuously  for 
several  years.  The  eourt  held  that  tha 
state  of  Alabama  had  no  jurisdiction  over 
the  vessels  for  the  purpose  of  taxation,  for 
the  reason  that  they  had  not  become  incor- 
porated into  the  personal  property  of  thai 
estate,  but  were  there  temporarily  only,  and 
that  they  were  engaged  in  lawful  commerce 
between  the  states,  and  their  situs  at  the 
home  port  of  New  York,  where  they  be- 
longed, and  where  their  owners  were  liable 
to  be  taxed  for  their  value. 

The  case  of  Old  Dominion  S.  8.  Co.  v.  Vlr^ 
ginia  affords  an  instance  of  where  the  dom* 
icil  of  the  owner  as  a  taxing  situs  was 
held  to  have  been  lost  and  a  new  taxing 
situs  acquired  by  reason  of  a  permanent 
location  within  another  jurisdiction.  But 
in  that  case  the  judgment  was  rested  upon 
the  fact  that  the  vessels  had  for  years  been 
continuously  and  exclusively  engaged  in  the 
navigation  of  the  Virginia  waters,  which 
state  had  thereby  acquired  jurisdiction  for 
imposing  a  tax  as  upon  property  which  had 
become  incorporated  into  the  tangible  prop- 
erty within  her  territory. 

Coming,  now,  to  the  last  utterance  of 
this  court,  the  case  of  Ayer  &  L.  Tie  Co.  v. 
Kentucky,  we  find  a  complete  authority  for 
upholding  the  assessability  of  these  steam- 
ers by  the  state  of  Kentucky.  The  boats 
there  in  question  were  engaged  in  interstate 
commerce  betwen  the  ports  of  Kentuckyt 
Illinois,  Mississippi,  Tennessee,  and  Arkan- 
sas. They  were  owned  by  an  Illinois  corpo- 
ration which  has  its  principal  office  at  Chi- 
cago, where  taxes  had  been  paid  under  the 
laws  of  the  state,  both  to  the  state  and 
to  the  city.  Brookfield,  in  the  extremeg 
*  southern  part  of  the  state,  and  upon  the*. 
Ohio  river,  was  a  port  of  call,  and  an  office 
was  probably  maintained  there,  it  being  a 
place  where  cargoes  were  often  discharged* 
The  general  manager  of  the  transportation 
department  of  the  company  resided  in  Ken- 
tucky, and  the  boats  of  the  fleet  were  en- 
rolled at  Paducah  in  that  state,  and  bore 
upon  their  stems  the  name  "Paducah,"  as 
the  home  port  or  port  of  hail  under  the 
statute.  Paducah  was  the  place  where  the 
boats  received  their  supplies  and  repairs, 
where  seamen  were  hired  and  laid  up  when 
not  in  use,  though  it  seems  that  Paducah 
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was  not  a  point  where  cargo  was  either  re- 
ceived or  diachai^d.  Upon  this  state  of 
facts  it  was  held  that  the  boats  of  the  com- 
pany had  neither  such  artificial  situs 
through  enrolment  or  the  marking  upon 
their  stems,  nor  such  actual  situs  by  reason 
of  the  temporary  stoppage  at  Paducah  and 
other  ports  of  the  state,  as  to  draw  to  it 
jurisdiction  for  purposes  of  taxation.  The 
result  of  the  previous  decisions  was  there 
summed  up,  the  court  saying: — 

"The  general  rule  has  long  been  settled 
as  to  vessels  plying  between  the  ports  of 
different  states,  engaged  in  the  coastwise 
trade,  that  the  domicil  of  the  owner  is  the 
situs  of  a  vessel  for  the  purpose  of  taxation, 
wholly  irrespective  of  the  place  of  enrol- 
ment, subject,  however,  to  the  exception  that 
where  a  vessel  engaged  in  interstate  com- 
merce has  acquired  an  actual  situs  in  a 
state  other  than  the  place  of  the  domicil  of 
the  owner,  it  may  there  be  taxed  because 
within  the  jurisdiction  of  the  taxing  author- 
ity." 

It  has  been  urged  that  the  case  of  Union 
Refrigerator  Transit  Co.  v.  Kentucky,  199 
U.  S.  195,  60  L.  ed.  150,  26  Sup.  Ct.  Rep. 
36,  4  A.  &  E.  Ann.  Cas.  493,  lays  down  the 
principle  that  jurisdiction  to  impose  taxes 
upon  tangible  property  is,  under  the  14th 
Amendment,  wholly  dependent  upon  the 
actual  situs  of  the  property  taxed,  and 
that  the  fiction  which  gives  movables  the 
g situs  of  the  owner  for  purposes  of  taxation 
*  is  inconsistent  with  that  due  process  of>*law 
guaranteed  under  that  Amendment.  The 
question  for  decision  in  that  case,  as  stated 
in  the  forepart  of  the  opinion,  was,  "wheth- 
er a  corporation  organized  under  the  law  of 
Kentucky  is  subject  to  taxation  upon  its 
property  permanently  located  in  other 
9tates,  and  employed  there  in  the  prosecution 
of  its  business."  The  property  in  question 
was  railroad  cars,  a  kind  of  movables  ob- 
▼iously  capable  of  acquiring  a  permanent 
location  other  than  that  of  the  owner.  The 
judgment  of  the  court  was  that  the  taxation 
of  such  property  so  permanently  located 
elsewhere  by  the  law  of  the  domicil  of  the 
owner  would  be  a  denial  of  due  process  of 
law,  and  beyond  the  power  of  the  state.  The 
principle  was  not  a  new  one,  and  was  de- 
clared to  rest  upon  repeated  judgments  of 
this  court,  the  cases  of  Northern  C.  R.  Co. 
Y.  Jackson,  7  Wall.  262,  19  L.  ed.  88;  Delar 
ware  L.  &  W.  R.  Co.  v,  Pennsylvania,  198  U. 
8.  341,  49  L.  ed.  1077,  25  Sup.  Ct.  Rep.  669 ; 
liouisville  ft  J.  Ferry  Co.  v.  Kentucky,  188 
TJ.  S.  385,  47  L.  ed.  513,  23  Sup.  Ct.  Rep. 
463,  being  cited  as  precedents.  That  judg- 
ment did  not  deny  to  the  state  of  the  dom- 
icil of  the  owner  power  to  tax  tangibles 
which  had  not  acquired  an  actual  situs 
•laewhere. 
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I  The  case  presented  no  such  question,  and 
the  opinion  does  not  refer  to  the  numerous 
I  cases  holding  that  the  taxable  situs  of  ships 
engaged  in  foreign  or  interstate  commerce 
was  that  of  the  owner  unless  an  actual  situs 
had  been  elsewhere  acquired.  Tliat  no  such 
consequence  was  attached  to  the  judgment 
or  opinion  is  evidenced  from  the  opinion  in 
Ayer  &  L^  Tie  Cd.  v.  Kentucky,  announced 
at  the  same  term  and  concurred  in  by  Mr. 
Justice  Brown,  who  wrote  the  opinion  in 
the  Transit  Company  Case,  in  whicli  case 
it  was  distinctly  affirmed  that  vessels  were 
subject  to  taxation  only  at  the  domicil  of 
the  owner,  unless  they  had  acquired  an 
actual  situs  in  another  jurisdiction. 

To  lay  down  a  principle  that  vessel  prop- 
erty has  no  situs  for  purposes  of  taxation 
other  than  that  of  actual  permanent  loca- 
tion would  introduce  elements  of  uncertain*^ 
ty^conceming  the  situs  of  such  property  not** 
presented  by  other  kinds  of  movable  proper* 

ty. 

It  is  one  thing  to  find  that  a  movable^ 
such  as  a  railway  car,  a  stock  of  merchan* 
disc,  or  a  herd  of  cattle,  has  become  a  part 
of  the  permanent  mass  of  property  in  a 
particular  state,  and  quite  another  to  at- 
tribute to  a  sesrgoing  ship  an  actual  situs 
at  any  particular  port  into  which  it  goea 
for  supplies  or  repairs,  or  for  the  purpose 
of  taking  on  or  discharging  cargo  or  pas* 
sengers.  A  ship  is  not  intended  to  stay  in 
port,  but  to  navigate  the  seas.  Its  stay 
in  port  is  a  mere  incident  of  its  voyage, 
and  to  determine  that  it  has  acquired  an 
actual  situs  in  one  port  rather  than  an* 
other  would  involve  such  grave  uncertainty 
as  to  result  often  in  an  entire  escape  from 
taxation.  This  court,  in  Hays  v.  Pacifie 
Mail  S.  S.  Co.  17  How.  696,  15  L.  ed.  254, 
said  upon  thb  subject:  ''Whether  the  ves* 
sel,  leaving  her  home  port  for  trade  and 
commerce,  visits,  in  the  course  of  her  voy* 
age  or  business,  several  ports,  or  confines 
her  operations  in  the  carrying  trade  to  one, 
are  questions  that  will  depend  upon  the 
profitable  returns  of  the  business,  and  wiU 
furnish  no  more  evidence  that  she  has  be- 
come a  part  of  the  personal  property  with- 
in the  state,  and  liable  to  taxation  at  one 
port  than  at  the  others.  She  is  within  the 
jurisdiction  of  all  or  any  one  of  them  tem- 
porarily, and  for  a  purpose  wholly  exclud- 
ing the  idea  of  permanenty  abiding  in  the 
state,  or  changing  her  home  port." 

In  People  ex  rel.  Pacific  Mail  S.  S.  Co. 
V.  Tax  &  A.  Comrs.  58  N.  Y.  242,  246,  the 
New  York  court  said,  concerning  the  neces- 
sity of  determining  the  taxable  situs  of 
such  ships  by  some  more  certain  standard 
than  by  the  ports  they  make  and  the  time 
they  remain,  that,  "being  in  port  is  onlj 
1  a  necessary  incident  in  their  proper  employ* 
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ment.  They  are  not  built  to  be  in  port, 
but  upon  the  sea.  To  determine  their  Bitus, 
for  purposes  of  taxation  by  their  longer 
or  shorter  stay  in  a  particular  port,  or  by 
their  more  or  less  frequent  resort  to  it, 
o would  introduce  perpetual  uncertainty;   it 

•  would,*practically,  subject  them  to  taxation 
in  every  port,  or  exempt  them  in  all." 

The  difficulties  attendant  upon  the  taxa- 
tion of  intangible  property  elsewhere  than 
at  the  domicil  of  the  owner  have  largely 
preserved  the  domicil  of  the  owner  as  the 
proper  situs  for  purposes  of  taxation. 

The  legality  of  a  tax  is  not  to  be  meas- 
ured by  the  benefit  received  by  the  tax- 
payer, although  equality  of  burdens  be  the 
general  standard  sought  to  be  attained. 
Protection  and  taxation  are  not  necessarily 
correlative  obligations,  nor  precise  equality 
of  burden  attainable,  howevier  desirable. 
The  taxing  power  is  one  which  may  be  in- 
terfered with  upon  grounds  of  unjustness 
only  when  there  has  been  such  flagrant 
abuse  as  may  be  remedied  by  some  affirma- 
tive principle  of  constitutional  law. 

Take  the  case  in  hand.  The  Southern 
Pacific  Company  is  a  corporation  having 
much  extraordinary  power.  It  only  exists 
and  exercises  this  power  by  virtue  of  the 
law  of  Kentudcy.  By  the  law  of  its  being 
it  resides  in  Kentucky,  and  there  maintains 
its  general  office,  and  there  holds  its  cor- 
porate meetings.  To  say  that  the  protec- 
tion which  the  corporation  receives  from 
the  state  of  its  origin  and  domicil  affords 
no  basis  for  imposing  taxes  upon  tangibles 
which  have  not  acquired  an  actual  situs 
under  some  other  jurisdiction  is  not  sup- 
portable upon  grounds  of  either  abstract 
justice  or  concrete  law.  What  is  the  pro- 
tection accorded  these  vessels  at  any  of 
the  ports  to  which  they  temporarily  go  for 
purpose  of  business  7  What  protection  do 
they  receive  from  the  state  or  city  of  New 
York  other  than  that  accorded  to  every 
other  ship  which  visits  that  port,  foreign 
or  domestic,  for  repairs,  supplies,  or  other 
business?  Referring  to  a  like  claim  of  pro- 
tection, this  court,  in  Hays  v.  Pacific  Mail 
8.  S.  Co.  17  How.  596,  599,  15  L.  ed.  264, 
255,  said:  "And  so  far  as  respects  the 
ports  and  harbors  within  the  United  States, 
ft«they  are  entered  and  cargoes  discharged  or 

•  laden  on  board,  independently  oftiny  control 
over  them,  except  as  it  respects  such  mu- 
nicipal and  sanitary  regulations  of  the 
local  authorities  as  are  not  inconsistent 
with  the  Constitution  and  laws  of  the  gen- 
eral government,  to  which  belongs  the 
regulation  of  commerce  with  foreign  na- 
tions and  between  th^  states." 

It  has  also  been  urged  that  the  situs  of 
the  domicil  of  the  owner  of  a  ship  cannot 
be  the  situs  for  purposes  of  taxation  when 


it  appears  that  the  ship  cannot  go  to  that 
situs,  and  it  is  here  said  that  the  ships  of 
the  Southern  Pacific  Company  cannot  visit 
any  port  in  the  state  of  Kentucky.  The 
fact  is  not  shown,  nor  is  it  conceded.  The 
state  has  a  port  on  the  Mississippi,  a  great 
stream  up  which  national  ships  of  war 
have  at  times  gone  as  high  or  higher  than 
the  southern  boundary  of  the  state  of  Ken- 
tucky. But  the  test  proposed  is  not  one 
for  which  there  is  any  authority,  and  would 
but  introduce  another  grave  element  of  un- 
certainty, dependent  upon  the  draught  of 
the  ships  and  the  depth  of  the  water.  Such 
a  test  might  exclude  from  taxation  ships, 
such  great  ships  as  the  Olympic  or  the 
LuBitania,  while  smaller  craft  might  meet 
the  proposed  standard. 

The  facts  which  have  been  relied  upon  to 
show  an  actual  situs  of  these  ships  in  the 
port  of  New  York  have  been  already  suffi- 
ciently stated.  They  fall  short  of  the  facta 
relied  upon  for  a  like  purpose  in  Hays  v. 
Pacific  Mail  S.  S.  Co.;  St.  Louis  v.  Wiggins 
Ferry  Co.  and  Morgan  v.  Parham,  already 
cited,  where  the  judgments  were  that  they 
were  insufficient  to  create  a  taxable  situa 
other  than  that  of  the  owner.  The  facta 
shown  by  no  means  bring  the  case  under  the 
authority  of  Old  Dominion  S.  8.  Co.  t.  Vir- 
ginia, where  it  was  held  that  the  ships  had 
acquired  an  actual  situs. 

Wa  find  no  reason  for  disturbing  th« 
judgment  of  the  Court  of  Appeals  of  th« 
Commonwealth  of  Kentucky,  and  it  ia  there* 
fore  affirmed. 


(»2  U.  B.  SL) 
ISOBEL  H.  LENMAN,  Appi, 

V. 

THOMAS  R.  JONES. 

Spbgifio  Pebfobmanob  (i  12*)— Dbfensb— 
lONOBANCE  or  Pubohabeb'b  Identitt. 

1.  Specific  performance  of  a  contract  for 
the  sale  of  real  property  will  not  be  re- 
fused, in  the  absence  of  fraud,  because  the 
vendor  was  not  informed  as  to  the  identity 
of  the  person  for  whom  the  purchase  waa 
made,  where  she  knew  that  the  person 
named  in  the  contract  as  the  vendee  was 
not  the  real  purchaser,  and  suffered  no  lose 
thereby. 

[Ed.  Note.~For  other  caees,  see  Specific  Per- 
formance, Cent.  Dig.  S9  26-29;   Dec.  Dig.  f  12.*] 

Specific  Pebfobmancb  ({  52*)— Defense- 
Mistake. 

2.  The  belief  of  the  vendor  when  signing 

a  contract  for  the  sale  of  real  property,  that 

it  merely  gave  an  option,  is  no  defense  to 

a  suit  for  specific  performance. 

tBd.  Not6.~For  otiier  eases,  see  Specific  Per- 
formance, Cent  Dig.  H  1B6-159 ;    Dec  Dig.  f  62.*] 

Specifio  Pbbfobmancb  ({  117*)— Vabiance 

— ABBIGinCBlfT  OB  PUBOHABB. 

3.  An  all^ation  in  a  suit  for  the  specific 
performance  of  a  contract  for  the  sale  of 


•For  other  oaaes  see  aame  topic  A  S  numbbb  In  Deo.  4  Am.  Digs.  1907  to  date,  4  Rep'r  Index< 
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real  properly,  thai  tiw  Ttndee  told  all  her 
rights  under  the  contract  to  complainant, 
is  supported  by  a  contract  by  which  the 
Tendee  agreed  to  sell  the  land  to  complain- 
ant, and  by  a  deed  to  him,  purporting  to 
be  from  both  vendor  and  vendee,  but  signed 
only  by  the  latter,  reciting  the  transactions 
on  which  it  is  founded* 

tEd.  Note.— For  other  cases,  see  Speciflo  Per- 
formance, Cent  Dig.  91  S77-881;   Dec.  Dig.  f  117.*] 

Appeal  and   Bbbob  (|  187^)— Objxotion 
Not  Raised  Below— Pabtibs. 

4.  An  objection  that  the  vendee  in  a  con- 
tract for  the  sale  of  real  pro^rty  is  not 
made  a  party  to  a  suit  for  specific  perform- 
ance by  a  person  to  whom  she  afterwards 
contracted  to  sell  the  land  is  not  available 
to  defeat  the  suit,— -especially  when  first 
raised  on  appeal,  since  such  vendee  had  no 
real  interest  in  the  suit,  and  the  vendor 
was  put  in  no  danger  by  the  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1184-1U9;    Dec.  Dig.  f  187.*] 

Fbauds,  Statute  or  ({  106*)~Suffioibn- 
CT  or  WBiTiNa— Saub  of  Land. 

5.  Fonnal  absurdities  in  a  written  con- 
tract for  the  sale  of  land  do  not  make  the 
contract  insufficient  under  the  statute  of 
frauda,  where  it  leaves  no  doubt  as  to  who 
was  the  purchaser,  who  the  seller,  what  the 
land,  or  what  the  terms. 

(Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ate  of.  Cent  Dig.  9|  210,  2U ;   Dec  Dig.  f  106.*] 

[No.  19.] 

Argued  October  27,  1911.    Decided  Novem- 
ber 13,  1911. 


APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District  for  the  specific 
performance  of  a  contract  for  the  sale  of 
real  property.    Affirmed. 

See  same  case  below,  33  App.  D.  C  7* 

The  facta  are  stated  in  the  opinion. 

Mr.  A.  8.  Worthlngton  for  appellant. 

Messrs.  J.  J.  Darlington  and  Hugh  H. 
Obear  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 
This  is  an  appeal  from  a  decree  of  the 
CI  court  of  appeals  of  the  District  of  Colum- 
•  bia,  affirming  a  decree  of  the^supreme  court 
for  the  specifie  performance  of  a  contract 
for  the  sale  of  land.     33  App.  D.  C.  7. 
The  appellant  was  the  owner  of  the  land 
by  inheritance,  subject  to  the  dower  of  her 
mother,  who  has  died  pending  this  cause. 
After  some  previous  offers,  Early  &  I^amp- 
ton,  real  estate  brokers  in  Washington,  un- 
derstanding that  the  defendant  would  take 
$200,000,  prepared  a  document  which  the 
defendant,    after    some    consultation    with 


others,  signed.    So  ^r  as  material  it  ia  as 
follows: 

Office  of  Early  ft  Lampton, 
Real  Estate  and  Loan  Brokers, 

615  14th  Street,  N.  W. 
Washington,  D.  C,  May  2d,  1905. 
Received  of  Fannie  E.  Wilhoite  a  deposit 
of  one  hundred  ($100)  dollars,  to  be  ap- 
plied to  part  payment  of  purchase  of  sub- 
lots  4,  5,  6,  and  7,  square  222,  known  as 
the  Lenman  Building,  sold  her  for  two 
hundred  thousand  dollars  met  on  following 
terms  [with  details  as  to  payment,  titles 
time,  etc]. 

Early  ft  Lampton, 
Agents  for  Fannie  E.  Wilhoite. 
Confirmed,  ratified,  and  approved: 
Isobel  H.  Lenman  (Owner). 
Fannie  E.  Wilhoite, 
Fannie  E.  Wilhoite  (Purchaser). 
Per  E.  ft  L. 

Mrs.  Wilhoite  seems  to  have  been  m 
figurehead  used  by  the  brokers,  and  to  have 
played  merely  a  formal  part. 

The  next  day  Mrs.  Wilhoite  signed  an  in- 
strument in  similar  form,  acknowledging 
the  receipt  of  $500  from  the  appellee,  part 
payment  for  the  same  land»  sold  to  him  for 
$213,250,  cash,  the  purchaser  to  make  full 
settlement  within  five  days  from  date.  The 
terms  varied  from  those  in  the  first  paper, 
by  which  $150,000,  payable  in  three  years, 
was  to  be  secured  by  deed  of  trust.  But 
there  is  no  trouble  on  that  score,  as  the 
appellee  simply  is  trying  to  hold  the  appel* 
lant  to  her  own  terms.  Mrs.  Wilhoite  sub- 
sequently executed  a  deed  to  the  appellee, 
although  it  never  was  acknowledged  or  re- 
corded. Demand  and  tender  have  been 
made,  but  the  appellant  has  refused  and 
refuses  to  perform,  and  the  appellee 
brought  this  bill.  m 

*We  will  deal  with  the  grounds  for  the!? 
refusal  in  the  order  in  which  they  were 
presented.  In  the  first  place  it  was  said 
that  the  conduct  of  the  appellee  and  those 
under  whom  he  claims  precludes  him  from 
equitable  relief.  This  needs  no  discussion. 
Even  if  it  were  true,  as  suggested,  but  not 
found  or  proved,  that  when  the  bargain 
with  the  defendant  was  made,  the  appelleiB^ 
Jones,  was  behind  the  brokers,  and  a  trust 
company  of  which  he  'Was  president  was 
behind  him,  and  that  the  defendant  was  not 
informed  of  the  facts,  she  could  not  com- 
plain. It  is  apparent  from  her  own  testi- 
mony that  she  Imew  that  Mrs.  Wilhoite  was 
only  a  figurehead,  and  the  most  that  can  be 
contended  is  that  she  thought  that  another 
person,  not  the  appellee,  most  probably  was 
the  real  man.  It  does  not  matter  that  she 
did.  She  suffered  no  loss,  and,  moreover,  Mr. 


*Vor  other  cases  see  same  topic  ft  I  mxjmbbb  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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Jon«8  and  bis  eompany  were  under  no  obli- 
gation to  disclose  their  interest,  in  the  ab- 
sence of  fraud,  which  there  is  not  the 
slightest  ground  to  suggest.  It  also  is 
urged  that  the  defendant,  when  she  signed 
the  instrument,  thought  that  it  merely  gave 
an  option.  This  is  an  immaterial  after- 
thought. If  she  did  not  know  what  she 
was  doing,  she  had  only  herself  to  thank, 
but  no  even  one-sided  mistake  is  proved. 

Some  slight  support  for  the  preceding 
objection  is  sought  also  in  the  second 
ground  upon  which  it  is  argued  that  the 
court  erred.  The  bill  alleges  that  Mrs.  Wil- 
hoite  sold  to  the  plaintiff,  the  appellee,  all 
her  rights  under  her  contract  with  the  ap- 
pellant, and  it  now  is  urged  that  Jones 
was  not  an  assignee,  but  a  subpurchaser, 
and  cannot  recover  on  the  allegations  of  tlie 
bill  as  they  stand.  There  is  a  suggestion, 
as  little  warranted  as  those  that  we  have 
mentioned,  that  the  form  of  the  bill  also 
manifests  bad  faith.  But  the  argument  is 
mainly  on  the  technical  point  that  the 
proofs  fail  to  sustain  the  allegations.  We 
do  not  see  the  failure.  When  Mrs.  Wil- 
hoite  contracted  to  sell  the  land,  she  con- 
tracted to  transfer  all  the  rights  she  got 
by  her  contract  with  the  owners  of  the 
land.  As  she,  in  popular  legal  language, 
became  the  equitable  owner  by  her  contract, 
^she  made  the  appellee  the  equitable  owner 
•  by  her  contract  with  him, — ^that  is,  she 
gave  him  the  right  to  insist  in  her  place 
that  the  legal  owner  should  give  up  the 
legal  estate  upon  fulfilment  of  the  condi- 
tions agreed.  The  deed  from  Mrs.  Wil« 
hoite,  although  purporting  to  be  made  by 
Miss  Lenman  and  her,  reciting  the  trans- 
actions on  which  it  is  founded,  would  be 
sufficient  to  satisfy  the  allegations  of  the 
bill  in  the  strictest  sense.  True,  it  pur- 
ports to  convey  the  land,  but  thereby  it 
conveys  all  of  Mrs.  Wilhoite's  rights  in  and 
to  the  land.  It  was  executed  by  Mrs.  Wil- 
hoite  in  aid  of  the  enforcement  of  Miss 
Lenman's  agreement,  and  therefore  is  not 
to  be  read  as  conditional  upon  the  signa- 
ture of  Miss  Lenman.  See  Buchannon  v. 
Upshaw,  1  How.  56,  11  L.  ed.  46. 

The  foregoing  considerations  afford  an 
answer  to  the  third  objection,  that  Mrs. 
Wilhoite  is  not  made  a  party  to  the  suit, 
in  view  of  the  fact  that  it  was  not  taken 
in  the  pleadings,  or,  so  far  as  appears,  be- 
fore the  argument  in  the  court  of  appeals. 
Mrs.  Wilhoite  has  no  real  interest,  and  it 
is  clear  that  the  appellant  is  put  in  no 
danger  by  the  decree.  The  point  is  urged 
as  an  afterthought,  and  no  end  of  justice 
would  be  served  by  allowing  it  to  prevail. 
Finally  it  is  said  that  the  instrument 
sued  upon  does  not  satisfy  the  statute  of 
frauds.  D.  C.  Code,  §  1117  [31  Stat,  at  L. 
1367,  chap.  854].  This  is  a  desperate  eon* 
tention,  like  the  rest.     There  are  certain 


formal  absurdities  in  the  document,  but  il 
leaves  no  doubt  in  the  mind  of  either 
lawyer  or  layman  as  to  who  was  purchaser, 
who  seller,  what  the  land,  or  what  th« 
terms.  Upon  the  whole  case,  without  further 
discussion,  we  are  of  opinion  that  the  plain- 
tiff is  entitled  to  prevaiL 
Decree  affirmed 


(222  U.  S.  56.) 

KALEM  COMPANY,  Appt., 

V. 

HARPER  BROTHERS,  Marc  Elaw,  Abrs<- 
ham  Erlanger,  and  Henry  L.  Wallace. 

Copyrights    (f    66*)  —  Dramatization  — 
Moving  Pictures. 

1.  The  public  exhibition  of  moving  pic- 
tures of  the  incidents  of  a  copyrighted  book 
constitutes  an  infringement  of  the  exclu- 
sive right  given  to  the  author  by  U.  8.  Rev. 
Stat.  §  4952,  as  amended  by  the  act  of 
March  3,  1891  (26  Stat,  at  L.  1106,  chap. 
565,  U.  S.  Comp.  Stat.  1901,  p.  3406),  to 
dramatize  his  work. 

[Ed.  Note.— For  othAr  eases,  see  Copyrights, 
Cent  Dig.  S  62:    Dec.  Dig.  9  65.*] 

GoPTRIGHTS    ({    55*)  —  CJONTRIBXrrORT    IH- 

FRiNGEMENT— Moving  Picture  Fiufa 

2.  The  makers  of  moving  picture  films  of 

the  incidents  of  a  copyrighted  book,  who  sell 
the  same  with  a  view  to  their  use  for  dra- 
matic reproduction,  infringe  the  exclusive 
right  given  to  the  author  by  U.  S.  Rev. 
Stat.  §  4952,  as  amended  by  the  act  of 
March  3,  1891,  to  dramatize  his  work. 

[Ed.  Note.— For  other  cases,  see  Copyrlghtu^ 
Cent  Dig.  I  52:    Dec.  Dig.  f  65.*] 

Copyrights  (f  2*)— Power  op  Congress* 
Moving  Pictures— "Dramatize." 

3.  Construing  the  exclusive  right  given  to 
authors  by  U.  S.  Rev.  Stat.  §  4952,  at 
amended  by  the  act  of  March  3,  1891,  to 
dramatize  their  works,  as  extending  to  the 
public  exhibition  of  moving  pictures  of  the 
incidents  of  a  copyrighted  work,  does  not 
render  the  statute  invalid,  as  exceeding  the 
power  given  to  Congress  by  U.  8.  Const,  art. 
1,  §  8,  to  secure  to  authors  for  a  limited 
time  the  exclusive  right  to  their  writings. 

[Ed.  Note.— For  other  cases,  see  Copyrl^ts, 
Cent.  Dig.  8  1;    Dee.  Dig.  |  2.* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  8.  p.  2197.] 

[No.  26.] 

Argued  October  31  and  November  1,  191L 
Decided  November  13,  1911. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir* 
cuit  to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Southern 
District  of  New  York,  enjoining  the  in- 
fringement of  the  copyright  in  a  book  by 
the  public  exhibition  of  moving  pictures  of 
its  incidents.    Affirmed. 

See  same  case  below,  94  C.  0.  A.  429,  109 
Fed-  61. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Griggs  and  Dmry  W. 
Cooper  for  appellant. 

Messrs.  David  Gerber  and  John  Ijarldii 
for  appellees. 


«For  other  oMei  see  same  topic  ft  S  mumbkb  In  Deo.  A  Am.  Digs.  1907  «b  date,  *  Rep'r  Indexes 
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*Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  decree  restrain- 
ing an  alleged  infringement  of  the  copy- 
right upon  the  late  General  Lew  Wallace's 
book  "Ben  Hur."  04  C.  C.  A.  429,  169  Fed. 
61.  The  case  was  heard  on  the  pleadings 
and  an  agreed  statement  of  facts,  and  the 
only  issue  is  whether  those  facts  consti- 
tute an  infringement  of  the  copyright  upon 
the  hook.  8o  far  as  they  need  to  he  stated 
here  they  are  as  follows:  The  appellant 
and  defendant,  the  Kalem  company,  is  en- 
gaged in  the  production  of  moving-picture 
films,  the  operation  and  effect  of  which  are 
too  well  known  to  require  description.  By 
means  of  them  anything  of  general  inter- 
est, from  a  coronation  to  a  prize  fight,  is 
presented  to  the  public  with  almost  the  il- 
lusion of  reality, — ^latterly  even  color  be- 
ing more  or  less  reproduced.  The  defend- 
ant employed  a  man  to  read  Ben  Hur  and 
to  write  out  such  a  description  or  scenario 
of  certain  portions  that  it  could  be  fol- 
lowed in  action;  these  portions  giving 
enough  of  the  story  to  be  identified  with 
ease.  It  then  caused  the  described  action 
to  be  performed,  and  took  negatives  for 
moving  pictures  of  the  scenes,  from  which 
it  produced  films  suitable  for  exhibition. 
*4  These  films  it  expected  and  intended  to 
?  sell  for^ose  as  moving  pictures  in  the  way 
in  which  such  pictures  commonly  are  used. 
It  advertised  them  under  the  title  ''Ben 
Hur."  "Scenery  and  Supers  by  PlEiin's 
Fireworks  Company,  Costumes  from  Metro- 
politan Opera  House.  Chariot  Race  by  3d 
Battery,  Brooklyn.  Positively  the  Most 
Superb  Moving  Picture  Spectacle  Ever 
Produced  in  America,  in  Sixteen  Magnifi- 
eent  Scenes,"  etc.,  with  taking  titles,  cul- 
minating in  "Ben  Hur  Victor."  It  sold 
the  films  and  public  exhibitions  from  them 
took  place. 

The  subdivision  of  the  question  that  has 
the  most  general  importance  is  whether  the 
public  exhibition  of  these  moving  pictures 
infringed  any  rights  under  the  copyright 
law.  By  Rev.  Stat.  §  4952,  as  amended  by 
the  act  of  March  3,  1891,  chap.  565,  26 
Stat,  at  L.  1106,  U.  S.  Comp.  Stat.  1901, 
p.  3406,  authors  have  the  exclusive  right 
to  dramatize  any  of  their  works.  So,  if 
the  exhibition  was  or  was  founded  on  a 
dramatizing  of  Ben  Hur,  this  copyright 
was  infringed.  We  are  of  opinion  that 
Ben  Hur  was  dramatized  by  what  was 
done.  Whether  we  consider  the  purpose  of 
this  clause  of  the  statute,  or  the  etymologi- 
cal history  and  present  usages  of  language, 
drama  may  be  achieved  by  action  as  well 
ms  by  speech.  Action  can  tell  a  story,  dis- 
play all  the  most  vivid  relations  between 
men,  and  depict  every  kind  of  hiunan  emo- 


tion, without  the  aid  of  a  word.  It  would 
be  impossible  to  deny  the  title  of  drama 
to  pantomime  as  played  by  masters  of  th# 
art.  Daly  v.  Palmer,  6  Blatchf.  256,  264, 
j  Fed.  Cas.  No.  3,552.  But  if  a  pantomime 
of  Ben  Hur  would  be  a  dramatizing  of 
Ben  Hur,  it  would  be  none  the  less  so  that 
it  was  exhibited  to  the  audience  by  refie^ 
tion  from  a  glass,  and  not  by  direct  vision 
of  the  figures, — as  sometimes  has  been  done 
in  order  to  produce  ghostly  or  inexplicable 
effects.  The  essence  of  the  matter  in  the 
case  last  supposed  is  not  the  mechanism 
employed,  but  that  we  see  the  event  or 
story  lived.  The  moving  pictures  are  only 
less  vivid  than  reflections  from  a  mirror. 
With  the  former  as  with  the  latter  our 
visual  impression — ^what  we  see — is  caused  § 
by  the  real  •pantomime  of  real  men* 
through  the  medium  of  natural  forces,  al- 
though the  machinery  is  different  and  more 
complex.  How  it  would  be  if  the  illusion 
of  motion  were  produced  from  paintings 
instead  of  from  photographs  of  the  real 
thing  may  be  left  open  until  the  question 
shall  arise. 

It  is  said  that  pictures  of  scenes  in  a 
novel  may  be  made  and  exhibited  without 
infringing  the  copyright,  and  that  they 
may  be  copyrighted  themselves.  Indeed,  it 
was  conceded  by  the  circuit  court  of  ap- 
peals that  these  films  could  be  copyrighted, 
and,  we  may  assume,  could  be  exhibited  as 
photographs.  Whether  this  concession  is 
correct  or  not,  in  view  of  the  fact  that 
they  are  photographs  of  an  unlawful 
dramatization  of  the  novel,  we  need  not 
decide.  We  will  assume  that  it  is.  But  it 
does  not  follow  that  the  use  of  them  in  mo- 
tion does  not  infringe  the  author's  rights. 
The  most  innocent  objects,  such  as  the  mir- 
ror in  the  other  case  that  we  have  sup- 
posed, may  be  used  for  unlawful  purposes. 
And  if,  as  we  have  tried  to  show,  moving 
pictures  may  be  used  for  dramatizing  a 
novel,  when  the  photographs  are  used  in 
that  way,  they  are  used  to  infringe  a  right 
which  the  statute  reserves. 

But  again,  it  is  said  that  the  defendant 
did  not  produce  the  representations,  but 
merely  sold  the  films  to  jobbers,  and  on 
that  ground  ought  not  to  be  held.  In  some 
cases  where  an  ordinary  article  of  com- 
merce is  sold  nice  questions  may  arise  as 
to  the  point  at  which  the  seller  becomes  an 
accomplice  in  a  subsequent  illegal  use  by 
the  buyer.  It  has  been  held  that  mere  in- 
different supposition  or  knowledge  on  the 
part  of  the  seller  that  the  buyer  of  spirit- 
uous liquor  in  contemplating  such  unlawful 
use  is  not  enough  to  connect  him  with  the 
possible  unlawful  consequences  (Graves  v. 
Johnson,  179  Mass.  53,  88  Am.  St.  Rep. 
355,  60  N.  E.  383),  but  that  if  the  sale 


S2  SUPBEME  OQUBT  REPOKTEB. 


Oct.  Tebic^ 


was  made  with  a  Tfew  to  the  illegal  resale, 
the  price  could  not  be  recovered  (Grayes 
r.  Johnson,  166  Mass.  211,  16  L.R.iL  834, 
32  Am.  St.  Rep.  446,  30  N.  E.  818).  But 
no  such  niceties  are  involved  here.  The  de- 
ft fendant  not  only  expected  but  invoked  by 
•  advertisement  the  use  of  its  films  for  dra- 
matic reproduction  of  the  story.  That  was 
the  most  conspicuous  purpose  for  which 
they  could  be  used,  and  the  one  for  which 
especially  they  were  made.  If  the  defend- 
ant did  not  contribute  to  the  infringement, 
it  is  impossible  to  do  so  except  by  taking 
part  in  the  final  act.  It  is  liable  on  prin- 
ciples recognised  in  every  part  of  the  law. 
Rupp  &  W.  Go.  V.  EUiott,  65  G.  G.  A.  544, 
131  Fed.  730,  732;  Harper  v.  Shoppell,  28 
Fed.  613.  Morgan  Envelope  Go.  v.  Albany 
Perforated  Wrapping  Paper  Go.  162  U.  8. 
425,  433,  38  L.  ed.  500,  503,  14  Sup.  Gt 
Rep.  627. 

It  is  argued  that  the  law,  construed  as 
we  have  construed  it,  goes  beyond  the  pow- 
er conferred  upon  Gongress  by  the  Gon- 
stitution,  to  secure  to  authors  for  a  limited 
time  the  exclusive  right  to  their  writings. 
Art  1,  i  8,  d.  8.  It  is  suggested  that  to 
extend  the  copyright  to  a  ease  like  this  is 
to  extend  it  to  the  ideas,  as  distinguished 
from  the  words  in  which  those  ideas  are 
clothed.  But  there  is  no  attempt  to  make 
a  monopoly  of  the  ideas  expressed.  The 
law  confines  itself  to  a  particular,  cognate, 
and  well-known  form  of  reproduction.  If 
to  that  extent  a  grant  of  monopoly  is 
thought  a  proper  way  to  secure  the  right 
to  the  writings,  this  court  cannot  say  that 
Gongress  was  wrong. 
Decree  affirmed. 


(222  U.  8.  42.) 

INTERSTATE  GOMMERGB  G0MMI8SION, 

Appt, 
V.  . 

HARRY  J.  DIFFENBAUOH,  Edmund  D. 
Bigelow,  and  Gharles  W.  Lonsdale,  as 
Officers  and  Members  of  the  Board  of 
Trade  of  Kansas  Gity,  et  al.     (No.  285.) 


INTERSTATE       GOMMERGE     GOMMIS- 

SIGN,  Appt., 


V. 


F.  H.  PEAVEY  &  GOMPANY,  Omaha 
Elevator  Gompany,  and  Midland  Elevator 
Company.     (No.  286.) 


UNION  PAGIFIG  RAILROAD  GOMPANY, 

Appt., 

V. 

F.  H.  PEAVEY  ft  (X)MPANY,  Omaha 
Elevator  Gompany,  and  Midland  Elevator 
Company.     (No.  287.) 


Cabsiebs  (32^)— Ihtbbstatk— DiscBimNA- 

TION. 

1.  The  Interstate  Gonunerce  Commission 
cannot  make  the  allowance  by  a  carrier  to 
the  owner  of  an  elevator  of  the  cost  of  the 
elevation  in  transit  of  grain  in  which  he 
has  an  interest,  conditional  upon  his  fail- 
ure to  use  the  opportunity  afforded  during 
the  process  of  elevation  to  treat,  weigh,  in* 
speet,  or  mix  the  grain,  since  such  allow* 
ance  cannot  be  deemed  an  undue  preference 
or  discrimination  forbidden  by  the  act  to 
regulate  commerce,  in  view  of  the  provi- 
sions of  the  amendatory  act  of  June  29, 
1906  (34  Stat,  at  L.  584,  chap.  3691,  U.  8. 
Gomp.  Stat.  Supp.  1909,  p.  1149),  recog- 
nizing that  services  in  transportation,  ren- 
dered by  an  owner  of  the  property  trans- 
ported, are  to  be  paid  for  by  the  carrier. 

fEd.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  98  83-86;    Dec.  Dig.  |  32.*3 

ComcEBCE  (§  85*)— Interstate  Gommercb 
GoicicissiON— PowEBS— Restbictino   Al- 
lowances TO  Shiffeb. 
2.  Gonfining  the  allowance  by  a  carrier 
to  the  owner  of  an  elevator  for  elevating 
grain  in  transit  in  which  he  has  an  interest^ 
to  such  grain  as  shall  be  reshipped  within 
ten  days,  is  within  the  power  of  the  Inter- 
state Gommerce  Gommission. 

[Bd.    Nota.—For  other   cases,   see   Commeroei 
Gent  Dig.  |  U8;   Dec.  Dig.  «  85.*] 

[Nos.  286,  286,  and  287.1 

Argued  October  13  and  18,  1911.    Decided 
November  13,  1911. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Missouri  to  review  a  decree  enjoining  the 
enforcement  of  orders  by  the  Interstate 
Commerce  Gommission,  forbidding  the  al- 
lowance by  a  carrier  to  the  owner  of  an 
elevator  for  elevating  grain  in  transit  in 
which  he  has  an  interest,  unless  such  grain 
is  reshipped  within  ten  days,  and  unless 
the  elevator  owner  refrains  from  using  the 
opportunity  presented  to  treat  the  grain 
during  the  process  of  elevation.  Modified, 
and,  as  modified,  affirmed. 

See  same  case  below,  176  Fed.  409. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Letunann  and  Mr.  P« 
J.  Farrell  for  the  Interstate  Commerce 
Gommission. 

Messrs.  Maxwell  Evarta,  F.  C.  Dillard, 
and  Henry  W.  Clark  for  Union  P.  R.  Go. 

Messrs.  Frank  Hagerman,  John  Bar* 
ton  Payne,  and  M.  B.  Koon  for  appellees. 

Messrs.  Robert  Dunlap  and  Gardiner 
Lathrop  for  the  Atchison,  T.  ft  S.  F.  R.  Go. 

eo 
•Mr.  Justice  Holmes  delivered  the  opin-? 
ion  of  the  court: 

These  are   appeals   from   injunctions  ia* 


•For  other  cases  see  same  topic  ft  S  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


1911. 


INTERSTATE  CX)M.  ODM.  ▼.  DIFFENBAUGH. 


foed  upon  billB  brought  by  the  appellees 
against  the  enforcement  of  two  orders  made 
br  the  Interstate  Gommeree  Commission. 
176  Fed.  409.  The  stages  by  which  the 
Commission  came  to  its  present  conclusion, 
•gainst  its  earlier  view,  will  be  found  re- 
ported in  10  Inters.  Com.  Rep.  309,  12 
Inters.  Com.  Rep.  86,  14  Inters.  Com.  Rep. 
315.  See  14  Inters.  Com.  Rep.  317,  510, 
551.  In  the  circuit  court  these  cases  were 
tried  upon  the  same  evidence  and  they 
raise  the  same  question ;  but  as  the  Peavey 
suit  presents  that  question  in  its  initial 
and  simplest  form,  we  will  state  the  facts 
of  that  case  first. 

The  Union  Pacifie  Railroad,  after  pass- 
ing through  a  grain  country,  has  its  east- 
em  termini  at  Omaha  and  Kansas  City,  on 
the  Missouri  river.  Much  the  greater  part, 
nine  tenths,  more  or  less,  of  the  grain 
gathered  and  carried  by  the  road,  passes 
beyond  the  termini,  especially  to  points 
farther  east.  During  the  season  the  Union 
Pacific  needs  all  its  cars  to  collect  the 
grain,  and  therefore  wants  to  get  them 
back  as  quickly  as  possible  from  the  end  of 
its  line.  Furthermore,  the  shipments  east- 
ward are  made  more  profitably  in  heavier 
loads  than  can  be  collected  from  the  local 
stations.  For  these  reasons  the  Union  Pa- 
eiile  sought  to  prevent  its  own  cars  being 
carried  beyond  the  termini,  over  connecting 
lines,  and  to  have  the  grain  shifted  to  oth- 
«r  ears.  To  make  the  change  it  is  oommer- 
dally  necessary  to  pass  the  grain  through 
an  elevator,  where  also  it  is  weighed, — 
another  necessary  step  in  the  transporta- 
tion. See  14  Inters.  Com.  Rep.  317,  318. 
An  additional  consideration  is  that  Omaha 
^and  Kansas  City  are  great  grain  markets, 
•  where  there  are  sales  largely  in  excess* of 
local  needs,  and  this  also  requires  the  grain 
to  pass  through  elevators  at  these  points. 
If  the  Union  Pacific  could  not  use  these  in- 
struments of  transfer,  it  could  not  com- 
pete with  other  roads  that  have  through 
lines  from  the  grain  fields  across  the  Mis- 
souri river  to  the  East.  See  14  Intera 
Com.  Rep.  317,  327. 

Acting  on  these  motives,  the  railroad 
company,  in  1809,  made  a  contract  in  good 
faith  with  Peavey,  under  which  he  built  an 
elevator  at  Council  Bluffs,  on  the  other 
side  of  the  river  from  Omaha.  He  was  to 
receive  not  exceeding  1}  cents  per  hundred 
pounds  for  the  first  ten  years,  and  1  cent 
for  the  next  ten,  for  grain  transferred 
through  his  elevator.  Later  another  ele- 
vator was  brought  into  the  arrangement, 
now  with  Peavey  ft  Company,  a  corpora- 
tion. Peavey  ft  Company,  is  a  large  deal- 
er in  grain,  and  receives  the  same  allow- 
anoe  for  its  own  grain  that  it  receives  for 
that  of  others.    It  is  important  to  remark 


that  in  no  case  is  any  additional  ehaigv 
made  to  the  shipper  for  the  elevator  serv- 
ice. In  1904  the  Interstate  Commerce  Com* 
mission  investigated  the  matter  and  upheld 
the  contract,  including  the  allowance  for 
Peavey  ft  Company's  own  grain.  10  In- 
ters. Com.  Rep.  309. 

The  Commission  also  made  a  report  to 
Congress,  and  after  further  investigation, 
notwithstanding  the  fact  that  the  incident- 
al advantages  to  grain  owners  from  such 
allowances  had  been  made  apparent.  Con- 
gress passed  the  act  of  June  29,  1906,  chap. 
3591,  34  Stat,  at  L.  584,  U.  S.  Comp.  Stat 
Supp.  1909,  p.  1149.  By  this  it  was  pro- 
vided in  §  1,  amending  the  earlier  statute, 
that  "the  term  transportation'  shall  in- 
clude ...  all  instrumentalities  and  fa- 
cilities of  shipment  or  carriage,  irrespec- 
tive of  ownership  or  of  any  contract,  ex- 
press or  implied,  for  the  use  thereof,  and 
all  services  in  connection  with  the  receipt, 
delivery,  elevation,  and  transfer  in  transit, 
ventilation,  refrigeration,  or  icing,  storage, 
and  handling  of  property  transported;  and 
it  shall  be  the  duty  of  every  carrier  sub-io 
ject  to  the  provisions  of  this  act  to^provide  ? 
and  furnish  such  transportation  upon  rea- 
sonable request  therefor,  and  to  establish 
through  routes,"  etc.  By  §  2  the  carrier 
was  required  to  state  separately  in  its 
schedules  all  terminal  charges  and  all  privi- 
leges of  facilities  granted  or  allowed,  and 
by  I  4,  ''If  the  owner  of  property  trans- 
ported under  this  aet  directly  or  indirectly 
renders  any  service  connected  with  such 
transportation,  or  furnishes  any  instrumen- 
tality used  therein,  the  charge  and  allow- 
ance therefor  shall  be  no  more  than  is  just 
and  reasonable,  and  the  Commission  may, 
after  hearing  on  a  complaint,  determine 
what  is  a  reasonable  charge  as  the  maxi* 
mum  to  be  paid  by  the  carrier  or  carriers 
for  the  service  so  rendered,  or  for  the  use 
of  the  instrumentality  so  furnished.'* 
Thus,  Congress  clearly  recognized  that 
services  such  as  those  rendered  by  Peavey 
ft  Company,  were  services  in  transporta- 
tion, and  were  to  be  paid  for  notwithstand- 
ing the  possibility  that  some  advantage 
might  be  gained  as  a  result.  Meantime 
other  elevators  had  sprung  up,  and  in  1906 
the  Union  Pacifie  extended  the  allowance 
made  to  Peavey  ft  Company,  to  all  ele- 
vators in  Omaha,  Council  Bluffs,  and  Kai^ 
sas  City. 

But  the  Interstate  Commerce  Commis- 
sion had  begun  to  change  its  view  upon 
further  reflection.  In  1907,  upon  rehear- 
ing, it  cut  down  the  allowance  to  Peavey 
ft  Company,  to  |  of  a  cent,  estimating  that 
to  be  the  actual  cost,  and  being  of  opinion 
that  to  allow  any  profit  would  be  in  effect 
I  to  permit  a  rebate.     12  Inters.  Com.  Repw 
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85.  The  order  made  required  the  railroad 
company  to  desist  from  paying  more  than 
I  of  a  cent  per  hundred  pounds,  for  serv- 
ice rendered  in  the  transfer  or  elevation  of 
grain  at  Council  Bluffs  or  Kansas  City, 
to  anyone  interested  in  the  buying,  selling, 
or  shipment  of  grain  at  those  places,  es- 
pecially naming  the  appellees.  This  is  one 
of  the  orders  complained  of.  The  chief  ob- 
ject of  complaint,  however,  is  an  order 
made  in  the  following  year,  on  June  29, 
^1908.  In  that  the  Commission  took  the 
•  last^step,  and  ordered  the  Union  Pacific  to 
desist  from  paying  any  allowance  to  Pea- 
Tey  &  Company,  on  grain  in  which  they 
have  any  interest  that  is  not  reshipped 
from  their  elevators  within  ten  days,  or 
that  has  been  mixed,  treated,  weighed,  or 
inspected  in  any  of  their  elevators  at  the 
above-named  points.  14  Inters.  Com.  Rep. 
815. 

The  ground  on  which  the  payment  to 
owners  of  grain  finally  was  held  to  be  a 
rebate  had  been  considered  from  the  be- 
ginning, and,  as  we  have  said,  had  been 
brought  to  the  mind  of  Congress.  It  is 
that  when  the  owners  of  the  elevators  own 
the  grain  put  into  them,  they  have  the  op- 
portunity to  perform  other  services  to  the 
grain  in  the  way  of  treatment,  or  cleaning, 
clipping,  and  mixing  the  grain,  which,  al- 
though not  included  under  the  term  "ele- 
vation," or  paid  for  by  the  railroad,  it  is 
an  advantage  to  them  to  be  able  to  per- 
form at  the  same  time.  This  advantage 
is  thought  to  create  an  undue  preference 
and  unjust  discrimination.  Of  course,  the 
opportunities  for  fraud  are  adverted  to, 
but  the  ground  of  the  decision  is  that  even 
an  honest  payment  of  the  bare  cost  of 
elevating  grain  in  transit  gives  an  undue 
advantage  if  the  elevator  owner  also  owns 
the  grain.  As  was  pointed  out  by  the  court 
below,  the  final  order  is  confined  to  grain 
that  has  been  treated,  weighed,  inspected, 
or  mixed. 

We  agree  with  the  court  below  that  this 
decision  is  erroneous  in  its  conception  of 
the  grounds  on  which,  under  the  statute^ 
an  advantage  may  be  pronounced  undue, 
and  in  its  assumption  that  Congress  has 
left  the  matter  open  by  merely  permissive 
words.  The  principle  as  to  advantages  is 
recognized  in  Penn  Ref.  Co.  v.  Western 
New  York  A  P.  R.  Co.  208  U.  S.  208,  221, 
52  L.  ed.  456,  462,  28  Sup.  Ct.  Rep.  268. 
The  law  does  not  attempt  to  equalize  for- 
tune, opportunities,  or  abilities.  On  the 
contrary,  the  act  of  Congress  in  terms  con- 
templates that  if  the  carrier  receives  serv- 
ices from  an  owner  of  property  transported, 
or  uses  instrumentalities  furnished  by  the 
fc<  latter,  he  shall  pay  for  them.  That  is 
•  taken  for  granted  in  §  15;   the  only  re- 


striction being  that  he  shall  pay  no  mor» 
than  is  reasonable,  and  the  only  permissive 
element  being  that  the  Commission  may  de- 
termine the  maximum  in  ease  there  is  com- 
plaint (or  now,  upon  its  own  motion.  Act 
of  June  18,  1910,  chap.  809,  §  12,  36  Stat 
at  L.  539,  553 ) .  As  the  carrier  is  required 
to  furnisli  this  part  of  the  transportation 
upon  request,  he  could  not  be  required  to 
do  it  at  his  own  expense,  and  there  is  noth- 
ing to  prevent  his  hiring  the  instrumen- 
tality instead  of  owning  it.  In  this  ease 
there  is  no  complaint  that  the  rate  out  of 
which  the  allowance  is  made  is  unreason* 
able,  and  it  is  admitted  that  |  of  a  oeni 
barely  would  pay  the  cost  of  the  service 
rendered,  without  any  reasonable  profit  to 
Peavey  &  Company,  for  the  work.  See  In- 
terstate Commerce  Commission  v.  Stickney^ 
215  U.  S.  98,  64  L.  ed.  112,  30  Sup.  Ct 
Rep.  66. 

In  the  Diffenbaugh  Case  the  order  of  the 
Commission  bore  the  same  date,  June  29, 
1908,  as  that  against  Peavey  &  Company, 
and   the   Union   Pacific.     It  was   directed 
against  the  Chicago,  Burlington,  ft  Quin^ 
Railroad   Company  and  other  competitors 
of   the   Union    Pacific,   and   forbade   their 
paying  any  sum  as  eompensation  for  serv- 
ice rendered  in  the  elevation  of  grain  al 
Kansas  City,  Missouri,  and  other  Missouri 
river    points   upon    their   lines.     Competi* 
tion,  which  was  an  element  in  the  motive* 
of  the  Union  Pacific,  led  these  other  roada 
to  make  a  similar  arrangement.    Probably, 
being  through  lines,  they  would  not  object 
to  the  Commission's  order  if  that  to  the 
Union    Pacific    could    be    sustained.      The 
opinion   of   Mr.    Commissioner    Prouty   in 
this  case  takes  somewhat  different  ground 
from  that  on  which  the  orders  in  the  Pei^ 
vey  Case  are  based.     14  Inters.  Com.  Rep. 
317.    See  15  Inters.  Com.  Rep.  90,  93.    See 
also  H.  Gund  &  Co.  v.  Chicago,  B.  &  Q.  R. 
Co.  18  Inters.  Com.  Rep.  364.     Especially 
it  throws  doubt  upon  the  allowance  being 
properly  a  transfer  allowance  at  this  pres- 
ent day.     As  the  contract  with  Peavey  ft 
Company,  purports   to  be   only   for  grain 
transferred,  it  is  not  necessary  to  consider 
Vhether  elevation  could  be  allowed  for  as 
practically  necessary  under  modern  oondi* 
tions,  even  if  the  grain  did  not  go  on.    For 
the  purposes  of  this  case,  so  much  of  the 
order  as  meets  the  above-mentioned  doubt 
by  confining  payments  to  grain  reshipped 
within  ten  days  seems  proper  enough,  and 
not  open  to  review  on  the  matter  of  fact 
But  when  the  grain  has  been  treated,  the 
prohibition   of  an  allowance   is   universal, 
and  therefore  the  question  that  we  have  an- 
swered is  raised  by  the  record;  the  ques- 
tion, that  is,  of  the  power  of  the  Commis- 
sion to  prohibit  such  allowances  to  grain 
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•Awners  in  general  terms.  In  this  order  it  I 
was  stated  expressly  that  the  purpose  of 
the  Commission  was  to  prohibit  and  stop 
the  payment  of  the  elevator  allowances 
-eTerywbere.  14  Inters.  Com.  Rep.  510,  551. 
The  Union  Pacific  made  the  allowances 
in  question  to  elevators  at  its  tremini;  it 
had  no  motive  to  make  them  anywhere  else. 
The  competitors  of  the  Union  Pacific  con- 
cerned in  the  Diffenbaugh  Case  were  com- 
pelled by  competition  to  make  the  same  al- 
lowance at  Missouri  river  points,  but  they 
also  make  it  nowhere  else.  The  Traffic 
Bureau,  Merchants'  Exchange  of  St.  Louis, 
•complained  to  the  Commission  that  the  re- 
sult was  a  discrimination  against  St.  Louis 
of  f  of  a  cent  per  100  pounds.  But  the 
principle  of  the  decision  is  that  the  allow- 
ance to  elevators  upon  their  own  grain  is 
to  be  stopped  everywhere  unless  they  are 
prevented  from  using  the  opportunity  for 
treating  their  grain.  Therefore  this  ques- 
tion of  preference  between  cities  does  not 
need  to  be  discussed.  But,  as  remarked 
below,  the  Union  Pacific  could  not  be  com- 
plained of  on  this  ground  (176  Fed.  424), 
and  it  would  be  impossible  to  deny  the 
same  right  to  competing  roads,  merely  be- 
cause, as  the  result  of  the  conditions,  one 
eity  would  gain  and  another  lose.  (Louis- 
ville ft  N.  R.  Co.  V.  Behlmer,  175  U.  S.  648, 
44  L.  ed.  309,  20  Sup.  Ct.  Rep.  209). 
•♦  Although  the  order  cutting  down  the  al- 
-•  lowance  to*Peavey  ft  Company  to  the  es- 
timated cost  may  have  been  infiuenced  by 
erroneous  views  touching  the  powers  of  the 
Commission  and  the  elements  proper  for 
consideration  (see  Southern  R.  Co.  v.  St. 
Louis  Hay  ft  Grain  Co.  214  U.  S.  297,  53 
L.  ed.  1004,  29  Sup.  Ct.  Rep.  678),  we  are 
of  opinion  that  no  sufficient  reason  appears 
for  disturbing  that.  The  Commission  has 
decided  what  compensation  is  reasonable, 
and  we  infer  that  Peavey  ft  Company 
would  be  content  under  the  circumstances 
to  render  the  service  for  f  of  a  cent  per 
hundred  pounds  rather  than  give  it  up. 

The  jurisdiction  in  the  Diffenbaugh  Case 
was  doubted,  although  the  Commission  did 
not  press  the  point,  as  it  wishes  a  final  de- 
cision. We  are  content  to  leave  that  mat- 
ter on  the  statement  of  the  court  below. 
176  Fed.  416,  417.  The  plaintiffs  are  af- 
fected by  the  order,  and  it  is  just  that  they 
•bould  have  a  chance  to  be  heard,  although 
not  parties  before  the  Commission. 

The  result  is  that  the  decree  of  the  Cir- 
cfiiit  Court  must  be  affirmed  in  its  main 
point,  but  that  the  Commission's  order  of 
1907,  diminishing  the  allowance  to  f  of  a 
oant,  and  so  much  of  the  Peavey  order  of 


1908  as  confines  allowances  to  gnda  re- 
shipped  within  ten  days^  should  be  allowed 
to   stand. 

Decree  of  Circuit  Court  modified  and  af- 
firmed. 

Mr.  Justice  McKenna,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of 
the  court. 

The  Commission  did  not  hold  that  ele- 
vation may  not  properly  be  furnished  by  a 
railroad,  or  be  allowed  for  to  a  shipper, 
but  held  that  "such  elevation  must  be 
charged  for  at  what  it  is  reasonably 
worth,''  and  without  discrimination.  And 
I  understand  elevation  to  mean  "the  trans- 
fer of  the  grain  from  the  car  of  the  in- 
bound carrier,  through  an  elevator,  to  theg 
car  of  the  outbound  carrier,"  within  a*giv** 
en  period.  "In  such  elevation,"  Mr.  Com* 
missioner  Harlan  said,  and  his  language 
I  adopt,  "there  is  nothing  either  preferen* 
tial  or  discriminatory,  whether  done  in  an 
elevator  operated  by  the  carrier,  or  in  an 
elevator  operated  for  it  by  the  owner;"  but 
"any  allowance  by  the  carrier  to  the  owner 
of  an  elevator  on  grain  belonging  to  him 
that  has  been  weighed,  inspected,  cleaned, 
mixed,  or  otherwise  treated  in  the  process 
of  elevation,  is  unlawful.  As  a  facility  for 
the  convenience  of  the  carrier,  free  eleva- 
tion is  unobjectionable;  but  when  the  own- 
er is  permitted  to  and  does  use  the  eleva^ 
tion  as  a  transit  privilege  for  himself,  by 
means  of  which  to  secure  commercial  ad- 
vantages on  his  own  grain,  the  result  is  an 
unlawful  preference   and  discrimination.** 

The  conclusion  is  not  a  misconstruction 
of  the  statute.  Transportation  simply  is 
the  business  of  the  railroad  company. 
Weighing,  inspecting,  cleaning,  and  mixing, 
that  is,  raising  the  quality  of  the  grain 
to  suit  the  demand  of  the  market,  is  the 
business  of  the  grain  dealer  or  others,  and 
the  two  businesses  are  not  to  be  confound- 
ed, and  it  was  not,  I  think,  the  purpose  of 
the  statute  to  confound  them,  llie  statute 
makes  the  term  "transportation"  include 
"all  instrumentalities  and  facilities  of  ship- 
ment or  carriage;"  and  it  is  only  when  the 
owner  of  property  renders  services  "con- 
nected with  such  transportation,  or  fur- 
nishes any  instrumentality  used  therein," 
that  he  may  be  compensated  by  the  rail- 
road. What  goes  beyond  that  transcends 
the  statute,  and  becomes,  as  the  Conunis- 
sion  held,  a  discrimination. 

I  am  authorized  to  say  that  Mr.  JustixM 
Hughes  concurs  in  this  dissent. 


«2  SUPREME  COUBT  RBPORTBB. 


(2tt  u.  s.  m.) 

GEOKGB  D.  BRYAK,  Collector  of  the  Port 
of  CharleBton,  Petitioner, 

V. 

ROXANA  a  KER,  Executrix  of  W.  W.  Ker, 

Deceased. 

Admibaltt   (I  47*)— Attaohkent  — Pbo- 
o»06   Validity— tiiABii.iTT  or  MAggwAT^ 
A  writ  in  the  usual  form  of  a  monition 
and  warrant  of  arrest  in  a  suit  in  rem,  is- 
sued from  the  office  of  the  derk  of  a  Fed 
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for  that  district  upon  a  lihel  filed  in  that 
court  against  the  vessel,  her  engines,  etc; 
that  the  marshal  retained  the  custody  of 
the  vessel,  under  that  process,  from  Novem* 
ber  16  until  December  18,  1895,  and  thai, 
if  any  damage  was  sustained  by  the  plaintiff 
by  reason  of  the  detention  of  the  vessel,  it 
did  not  result  from  any  act  of  the  defend* 
ant. 


1    j«  A  '-L         _x        J   ,.              ^1  «4      Upon  the  trial  of  the  issue  so  presented. 

■o,v{».«  .«^  jJ*-««;«- .  «*— 1  ««  -^«* :*«    hshed  these  facts: 


seizing  and  detaining  a  vessel  in  conformity 
to  the  command  of  the  writ,  although  the 
purported  signature  of  the  deputy  clerk 
was  affixed  under  an  attempted  but  inef- 
fectual delegation  of  authority,  and  al- 
though the  case  stated  in  the  libel  upon 
which  the  writ  issued  was  not  cognizable 
as  a  suit  in  rem  in  admiralty,  but  only  as 
a  personal  action  for  damages. 

rlOd.  Note.— For  other  cases,  see  Admlraltj, 
Dec.  Dig.  S  47.*] 

[No.  3.] 

Argued  October  25  and  26,  1911.    Decided 
November  20,  1911. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  to  review  a  judgment 
which  reversed  a  judgment  of  the  Circuit 
Court  for  the  District  of  South  Carolina,  in 
favor  of  defendant  in  an  action  against  the 
collector  of  the  port  of  Charleston,  to  re- 
cover damages  for  the  alleged  unlawful  de- 
tention of  a  vessel.  Reversed  and  judgment 
of  Circuit  Court  affirmed. 

See  same  case  below,  90  C.  C.  A.  179,  163 
Fed.  233. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Denison  and 
Mr.  Loring  C.  Christie  for  petitioner. 

Messrs.  J.  P.  Kennedy  Bryan  and  M. 
^C.  Butler  for  respondent. 


*  Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

This  was  an  action  at  law  in  the  circuit 
court  for  the  district  of  South  Carolina,  by 
a  citizen  of  Pennsylvania  against  a  citizen 
of  South  Carolina,  as  collector  of  the  port 
of  Charleston,  to  recover  damages  for  the 
alleged  unlawful  detention,  from  November 
16  to  December  5,  1895,  of  the  American 
steamship  Laurada,  of  which  the  plaintiff 
was  the  owner. 

The  answer  admitted  that  the  defendant, 
as  such  collector,  acting  under  instructions 
from  the  Secretary  of  the  Treasury,  caused 
the  vessel  "to  be  formally  detained  by 
placing  an  inspector  on  board;"  but  alleged 
that  the  marshal  for  the  District  of  South 
Carolina  had  seized  the  vessel  on  Novem- 
ber 15,  1895,  under  a  monition  and  warrant 
of  arrest  issued  out  of  the  district  court 


On  November  15,  1895,  the  marshal,  Act-^ 
ing  upon  the  monition  and  warrant  of  ar^*4 
rest  soon  to  be  mentioned,*  seized  the  vessel* 
at  Charleston,  and  detained  her  in  his  cus- 
tody until  December  18,  following,  when 
she  was  surrendered  to  her  master  upon  the 
execution  of  an  agreement,  with  sureties, 
conformably  to  Kev.  Stat.  §  941,  U.  S.  Comp. 
Stat.  1901,  p.  692,  and  the  11th  admiral^ 
rule.  On  November  16,  while  the  vessel  was 
80  in  the  custody  of  the  marshal,  the  defend- 
ant, as  collector  of  the  port,  acting  under 
directions  from  the  Secretary  of  the  Treas- 
ury, placed  an  inspector  on  board  the  ves- 
sel, and  thereby  assumed  a  qualified  con- 
trol over  her;  but  the  custody  of  the  mar- 
shal was  not  disturbed  or  questioned,  or  in- 
tended to  be,  the  defendant's  purpose  being 
only  to  make  sure  that  the  vessel  would  be 
detained,  according  to  the  directions  of  the 
Secretary  of  the  Treasury,  in  the  event  thai 
the  custody  of  the  marshal  should  be  ter- 
minated. On  December  6,  the  Secretary  of 
the  Treasury  abandoned  the  purpose  to  de- 
tain the  vessel,  and  the  defendant  there- 
upon withdrew,  the  inspector,  the  marshal 
still  retaining  his  custody. 

The  monition  and  warrant  of  arrest  under 
which  the  marshal  acted  was  issued  out  of 
the  district  court  upon  the  libel  presently  to 
be  described,  and  what  was  done  by  him  was 
in  strict  conformity  to  the  command  of  the 
writ.  When  the  writ  was  issued,  the  clerk 
of  the  district  court  was  fatally  ill  and  ab- 
sent from  his  office,  and  the  deputy,  his  son, 
was  attending  him.  A  second  son,  who  was 
not  a  deputy,  was  temporarily  in  charge  of 
the  clerk's  office,  with  instructions,  given 
by  the  deputy,  to  receive  and  file  papers, 
and,  if  it  became  necessary,  to  sign  and  is- 
sue process.  Acting  upon  these  instruc- 
tions, the  brother  signed  and  issued  the 
writ  in  question,  doing  so  in  such  manner 
that  it  purported  to  have  been  signed  and 
issued  by  the  deputy  on  behalf  of  the  clerk. 
The  libel  upon  which  the  writ  issued  pur- 
ported in  some  respects  to  be  one  in  rem, 
but  it  plainly  disclosed  that  the  libellants 
were  not  possessed  of  a  maritime  lien  upon 
the  vessel,  her  engines,  etc.,  but  only  of  act 
right  to  damages.  See  Vandewater  v.  Milla,^ 
19  How.*82,  90,  15  U  ed.  554,  556.    Thert* 


*For  other  cases  see  same  topic  ft  f  nxtmbbr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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was,  however,  no  inggestion  of  this  on  the 
face  of  the  writ»  which  was  in  the  usual 
form  of  a  monition  and  warrant  of  arrest  in 
a  suit  III  rem.  It  ran  in  the  name  of  the 
President,  was  addressed  to  the  marshal, 
eommaaded  him  to  seise  the  vessel  and  to 
detain  it  until  the  further  order  of  the 
eourt,  bore  teste  of  the  judge  of  the  distriet 
court,  was  sealed  with  the  seal  of  the  court, 
purported  to  be  signed  by  the  deputy  on  be- 
half of  the  clerk,  and  was  transmitted  from 
the  clerk's  office  to  the  marshal's  office  in 
the  usual  way. 

At  the  conclusion  of  the  evidence  show- 
ing these  facts,  the  court,  at  the  request  of 
the  defendant,  directed  a  verdict  in  his 
favor,  and  entered  judgment  accordingly. 
The  judgment  was  subsequently  reversed  by 
the  circuit  court  of  appeals  (90  C.  C  A. 
179,  163  Fed.  233),  and  the  case  is  now 
here  on  certiorari.  212  U.  S.  675,  63  L. 
cd.  657,  29  Sup.  Ct.  Rep.  684. 

As  it  is  obvious  that  the  verdict  for  the 
defendant  was  rightly  directed,  if  the  seizure 
and  detention  of  the  vessel  by  the  marshal 
were  justified  by  the  writ  under  which  he 
acted,  we  come  at  once  to  the  reasons  ad- 
vanced for  saying  that  his  acts  were  not  so 
justified.  They  are :  ( 1 )  that  the  writ  was 
not  signed  or  issued  by  the  clerk  or  his 
deputy,  but  by  one  who  was  without  law- 
ful authority;  and  (2)  that  the  case  stated 
in  the  libel,  upon  which  the  writ  issued, 
was  not  cognizable  as  a  suit  in  rem  in  ad- 
miralty, but  only  as  a  personal  action  for 
damages. 

Neither  reason  is  sufficient.  Both  over- 
look considerations  which  operated  with 
impelling  force  to  justify  the  acts  of  the 
marshal. 

True,  the  purported  signature  of  the 
deputy  was  not  his  own,  but  was  affixed 
by  bis  brother  under  an  attempted  but  in- 
effectual delegation  of  authority,  and  yet 
the  writ,  in  the  usual  form,  was  issued 
from  the  office  of  the  clerk,  bearing  the  seal 
as  evidence  of  its  authenticity.  In  short, 
although  thus  irregularly  issued,  it  came 
H  into  the  hands  of  the  marshal  as  an  appar- 
•  ently  valid  writ.  Besides,  this*irregularity 
did  not  render  the  writ  void,  but  voidable 
merely,  for  it  could  have  been  amended  by 
substituting  the  true  for  the  purported  sig- 
nature of  the  deputy.  Rev.  Stat.  §  948, 
U.  S.  Comp.  Stat.  1901,  p.  696;  Texas  &  P. 
R.  Co.  V.  Kirk,  111  U.  S.  486,  28  L.  ed.  481, 
4  Sup.  Ct.  Rep.  500;  Miller  v.  Texas,  153 
U.  S.  535,  38  L.  ed.  812,  14  Sup.  Ct  Rep. 
874;  Semmes  v.  United  States,  91  U.  S.  21, 
23  L.  ed.  193;  Cotter  v.  Alabama  G.  S.  R. 
Co.  10  C.  C.  A.  35,  22  U.  8.  App.  372,  61 
Fed.  747;  Long  v.  Farmers'  State  Bank,  9 
L.R.A.(N.S.)  685,  77  C  C.  A.  538,  147  Fed. 
360;  Ambler  v.  Leach,  16  W.  Va.  677. 


True,  also,  the  case  stated  in  the  libel 
was  not  cognizable  as  a  suit  tn  rem  in  ad- 
miralty, and  therefore  afforded  no  basis  for 
the  issuance  of  the  warrant  of  arrest.  But 
as  this  did  not  appear  on  the  face  of  the 
writ,  and  as  the  court  was  empowered  to 
issue  such  process  in  a  proper  case,  it  still 
must  be  said  that  the  writ,  as  it  was  re- 
ceived by  the  marshal,  was  apparently  a 
valid  one. 

In  this  situation  the  case  falls  clearly 
within  the  rule,  often  applied  in  this  and 
other  courts,  which  is  well  stated  in  Cooley 
on  Torts,  3d  ed.,  vol.  2,  p.  883,  as  follows: 

''The  process  that  shall  protect  an  officer 
must,  to  use  the  customary  legal  expression, 
be  fair  on  its  face.  By  this  is  not  meant 
that  it  shall  appear  to  be  perfectly  regular, 
and  in  all  respects  in  accord  with  proper 
practice,  and  after  the  most  approved  form; 
but  what  is  intended  is,  that  it  shall  ap- 
parently be  process  lawfully  issued,  and 
such  as  the  officer  might  lawfully  serve. 
More  precisely,  that  process  may  be  said 
to  be  fair  on  its  face  which  proceeds  from 
a  court,  magistrate,  or  body  having  au- 
thority of  law  to  issue  process  of  that 
nature,  and  which  is  legal  in  form,  and  on 
its  face  contains  nothing  to  notify  or  fairly 
apprise  the  officer  that  it  is  issued  without 
authority.  When  such  appears  to  be  the 
process,  the  officer  is  protected  in  making 
service,  and  he  is  not  concerned  with  any 
illegalities  that  may  exist  back  of  it." 

See  Conner  v.  Long,  104  U.  &,  228,  237, 
26  L.  ed.  723,  726;  Matthews  v.  Densmore, 
109  U.  S.  216,  27  Im  ed.  912,  3  Sup.  Ct.  Rep. 
126;  Harding  v.  Woodcock,  137  U.  S.  43, 
34  L.  ed.  580,  11  Sup.  Ct.  Rep.  6;  Stutsman 
County  V.  Wallace,  142  U.  S.  293,  309,  35^ 
L.  ed.  1018,  1024,  12  ^up.  Ct.  Rep.  227;  5 
Marks *v.  Shoup,  181  L.  S.  562,  45  L.  ed.* 
1002,  21  Sup.  Ct.  Rep.  724;  Erskine  ▼. 
Hohnbach,  14  Wall.  613,  20  L.  ed.  745; 
Haffin  V.  Mason,  15  Wall.  671,  21  L.  ed. 
196;  Bragg  v.  Thompson,  19  S.  C.  672; 
Goodgion  v.  Qilreath,  32  S.  C.  388,  11  S. 
E.  207;  Clarke  v.  May,  2  Gray,  410,  61 
Am.  Dec.  470;  People  v.  Rix,  6  Mich.  144; 
Henline  v.  Reese,  54  Ohio  St.  599,  56  Am. 
St.  Rep.  736,  44  N.  E.  269;  Savacool  v. 
Boughton,  5  Wend.  170,  21  Am.  Dec  181. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals is  accordingly  reversed,  and  that  of 
the  Circuit  Court  is  affirmed. 

Reversed.  __ 

(222  XT.  8.  H.) 
WESLEY  C.  RICHARDSON  et  al.,  Apptg., 

V. 

JUDSON  HARMON,  Receiver  of  the  Toledo 
Terminal  &  Railway  Company. 

Shippinq   (§  207*)— Limitation  or  Lia- 

BIUTT— NONHABITIME  TOKTS. 

The  limitation  of  a  shipowner's  liability 
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for  maritime  torta  not  the  result  of  his  own 
faulty  provided  by  U.  8.  Rer.  Stat.  §§  4283- 
4285,  U.  8.  Comp.  Stat.  1901,  pp.  2943,  2944, 
was  extended  to  nonmaritime  torts  by  the 

grovisions  of  the  act  of  June  26,  1884  (23 
tat.  at  L.  57,  chap.  121,  U.  S.  Comp.  Stat. 
1901,  p.  2946),  §  18,  limiting  the  individ- 
ual liability  of  a  shipowner  for  "any  or  all 
debts  and  liabilities,'^  except  wages  and  lia- 
bilities incurred  prior  to  such  enactment, 
to  his  share  in  the  vessel,  and  the  aggregate 
liabilities  of  all  the  owners  of  a  vessel  on 
account  of  the  same  to  the  value  of  the  ves- 
sel and  freight  pending. 

[Ed.  Note.— For  other  cases,  see  Shipping;  Dea 
Dig.  S  207.«] 

[No.  10.] 

Argued   April   26   and  26,   191L     Decided 
November  20, 1911. 

APPEAL  from  the  t>istrict  Court  of  the 
United  States  for  the  Northern  District 
of  Ohio  to  review  a  decree  dismissing,  for 
want  of  jurisdiction,  proceedings  to  limit 
the  liability  of  a  shipowner  for  a  nonmari- 
time tort.  Reversed  and  remanded  for  fur- 
ther proceedings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harvey  D.  Goulder  and  Frank 
8«  Masten  for  appellants. 

Messrs.  George  li.  Canfleld  and  Frank 
H.  Can  field  for  appellee. 

?  •  Mr.  Justice  Imrton  delivered  the  opinion 

of  the  court: 
^  The  steam  barge  "Crete,"  while  proceed- 
ging  up  the  Maumee  river  from  Lake  Erie, 
•  collided  with  the  abutment* of  a  railway 
drawbridge,  resulting  in  great  damage  to 
both  barge  and  bridge.  For  the  damage 
sustained  by  the  bridge  an  action  was 
brought  against  two  of  the  owners  of  the 
barge  in  a  common-law  court  of  the  state 
at  Toledo,  Ohio.  Thereupon  the  owners  of 
the  barge,  three  in  number,  filed  their  pe- 
tition and  libel  in  the  district  court  of  the 
United  States  at  Cleveland,  Ohio,  where 
two  of  them  resided  and  where  the  "Crete" 
was  lying,  for  a  limitation  of  liability  un- 
der §§  4283-4286,  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  pp.  2943,  2944),  and  §  18 
of  the  act  of  June  26,  1884  [23  Stat,  at  L. 
67,  chap.  121,  U.  &  Comp.  Stat.  1901,  p. 
2945]. 

This  petition  duly  averred  that  the  said 
eollision  was  without  fault  upon  the  part 
of  the  "Crete;"  but,  if  there  was  any,  it 
was  without  the  privity  or  knowledge  of 
the  owners,  or  either  of  them.  It  stated 
that  the  damages  claimed  in  the  pending 
action  at  law  were  $35,000,  and  that  they 
apprehended  other  actions  of  like  kind,  and 
if  liable  as  claimed,  the  aggregate  would 
greatly  exceed  the  value  of  the  interests 


of  the  owners  in  the  vessel  and  her  freight. 
Therefore,  the  petition  sought  the  benefit 
of  the  limited-liability  act  of  Congress  and 
the  right  to  defend  against  any  liability, 
as  provided  by  general  law  and  admiralty 
rule  56  of  the  Supreme  Courtw 

Under  this  petition  an  appraisement  waft 
made  of  the  value  of  the  "Crete"  on  tho 
termination  of  her  voyage,  and  the  value 
of  each  separate  one-third  interest  of  each 
owner  in  the  vessel  and  her  pending  freight 
was  appraised  at  $4,171.60,  for  which  value 
bond  was  made  to  stand  in  the  room  and 
place  of  the  boat  and  her  freight  Moni- 
tion issued  in  usual  form,  requiring  every* 
one  claiming  any  loss  or  damage  "by  resi^ 
son  of  the  premises,"  to  appear  and  make 
proof  of  their  respective  claims. 

The   appellees   were  also   enjoined  from: 
proceeding  with  the  action  pending  in  the 
said  common-law  court,  and  they,  together 
with   all   the   world,   were  admonished   to 
bring  no  other  or  further  actions,  and  to 
file  their  claims  against  the   "Crete,"   or^ 
her  owners,  in  the  court  below,  that  they^ 
*might  share  in  the  distribution  of  the  ap-* 
praised  value  of  the  said  vessel  and  her 
pending  freight. 

The  appellee,  Judson  Harmon,  as  receiver 
of  the  Toledo  Terminal  A  Railway  Com* 
pany,  owner  of  the  bridge  damaged  by  the 
collision  mentioned,  appeared  and  excepted 
to  the  jurisdiction  of  the  court.  This  ex- 
ception was  sustained  and  the  injunction 
dissolved,  the  court  holding  that  the  cause 
of  action  asserted  in  the  common-law  court 
of  Ohio  by  said  receiver  against  the  own- 
ers of  the  colliding  barge  was  for  a  non- 
maritime  tort,  not  cognizable  in  a  court 
of  admiralty,  and  that  the  limited-liability 
act  of  Congress  did  not  extend  to  any  such 
right  of  action. 

Prior  to  the  18th  section  of  the  act  of 
June  26,  1884  (23  Stat,  at  L.  pp.  63,  67, 
chap.  121,  U.  S.  Comp.  Stat  1901,  pp. 
2804,  2946),  it  had  been  the  settled  law 
that  the  district  court,  sitting  as  a  court 
of  admiralty,  had  no  jurisdiction  to  try  an 
action  for  damages  against  a  shipowner, 
arising  from  a  fire  on  land,  communicated 
by  the  ship,  or  from  a  collision  between 
the  ship  and  a  structure  on  land,  such  as 
a  bridge  or  pier.  The  tort  in  both  cases 
would  have  been  a  nonmaritime  tort,  and, 
as  such,  not  within  the  cognizance  of  an 
admiralty  court.  The  Plymouth  (Hough  v. 
Western  Transp.  Co.)  3  Wall.  20,  18  L.  ed. 
126;  Hie  Troy  (Duluth  ft  S.  Bridge  Co.  v. 
The  Troy)  208  U.  6.  321,  52  L.  ed.  612, 
28  Sup.  Ct  Rep.  416. 

Inasmuch  as  the  owner's  liability  was 
not  limited  by  the  statutes  providing  for 
a  limited  liability,  the  pendency  of  a  pe- 
tition to  obtain  the  benefits  of  the  limitft- 
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tion  did  not  operate  to  draw  into  such  a 
proceeding  action  for  a  liability  which 
eould  in  no  wise  be  affected  by  it.  Ex 
parte  Pheniz  Ins.  Co.  118  U.  S.  610,  30  L. 
ed.  274,  7  Sup.  Ct.  Rep.  26.  Such  was  the 
law,  and  so  it  still  is  unless  changed  by 
the  18th  section  of  the  act  of  June  26,  1884. 
That  section  is  found  in  a  chapter,  the 
title  of  which  is,  "An  Act  to  Remove  Cer- 
tain Burdens  on  the  American  Merchant 
Marine,  and  Encourage  the  American  For- 
eign Carrying  lYade,  and  for  Other  Pur- 
poses.*' The  18th  section  reads  as  follows: 
^  Thai  the  individual  liability  of  a  ship- 
o  owner  shall  be  limited  to  the  proportion 
•  «f  any  or  all  d^ts  and*liabilities  that  his 
Individual  share  of  the  vessel  bears  to  the 
whole;  and  the  aggregate  liabilities  of  all 
the  owners  of  a  vessel  on  account  of  the 
same  shall  not  exceed  the  value  of  such 
vesaela  and  freight  pending:  Provided, 
Thai  this  provision  shall  not  affect  the  lia- 
bility of  any  owner,  incurred  previous  to 
the  passage  of  this  act,  nor  prevent  any 
claimant  from  joining  all  the  owners  in 
one  action;  nor  shall  the  same  apply  to 
wages  due  to  persons  employed  by  said 
•hipowners." 

That  the  provision  is  not  as  definite  as 
desirable  may  be  conceded.  The  conten- 
tion, upon  the  one  hand,  is  that  the  limita^ 
tion  is  extended  only  to  obligations  ea  con' 
fractu;  while,  upon  the  other,  that  every 
kind  of  liability  which  might  fall  upon  an 
owner  on  account  of  the  ship,  incurred  with- 
out his  knowledge  or  privity,  is  given  the 
benefit  of  the  provision.  That  it  was  in- 
tended to  limit  the  owner's  liability  in  re- 
spect of  debts  eontracted  on  account  of 
the  ship  is  plain.  But  if  that  was  the  only 
purpose,  why  add  the  significant  words, 
"and  liabilities  r  The  limited-liability  act, 
as  it  stood,  did  not  include  the  owner's 
individual  liability  for  obligations  eof  eon- 
traotu  incurred  without  his  knowledge  or 
privity.  Neither  did  it  extend  to  his  in- 
dividual liability  for  nonmaritime  torts  by 
tbe  master  or  crew.  Was  it  the  purpose  of 
Congress  to  exclude  this  kind  of  an  individ- 
ual responsibility  from  the  benefits  of  the 
limited-liability  statute,  while  including 
•very  other  class  and  kind  of  individual 
liability,  except  seamen's  wages?  Is  no 
significance  to  be  attached  to  the  fact  that 
the  provision  does  not  stop  by  adding  to 
the  former  kind  of  claims  against  an  own- 
er "any  and  all  debts,"  but  terminates  the 
•lanse  by  inserting,  ''and  liabilities," — a 
perfectly  unnecessary  statement,  if  it  was 
only  meant  to  extend  the  limitation  to  ob- 
ligations etf  oontractttt  The  meager  debate 
whieh  occurred  upon  this  section  of  the 
■ct, — an  act  which  included  many  other 
matters  concerning  the  shipping  interests 


of  the  country, — ^if  oompetent^at  all,  throws** 
little  or  no  li^t  as  to  the  meaning  which 
was  supposed  to  be  attached  to  liabilities, 
as  distinguished  from  claims  arising  out  of 
contract.  There  does  appear,  however,  a 
broad  general  purpose  to  put  a  shipowner 
in  the  status  of  one  whose  risk  on  account 
of  obligations  arising  from  the  conduct  of 
the  master  and  crew  is  confined  to  his  pro- 
portionate interest  in  the  ship  and  her 
freight.  No  purpose  to  repeal  or  qualify 
any  of  the  terms  of  the  existing  liability 
law  is  declared,  nor  is  this  section  declared^ 
in  words,  to  be  an  amendment  of  that  law. 
But  neither  fact  is  of  any  marked  import- 
ance. If  the  necessary  effect  be  to  repeal 
any  part  of  the  former  law  because  of  re* 
pugnance,  that  consequence  must  be  de* 
dared.  So,  too,  if  it  be  in  effect  an  amend- 
ment  of  the  law  as  it  stood,  by  extending 
that  law  to  cases  not  before  within  it, 
that  effect  must  be  given  to  it,  without  any 
unnecessary  disturbance  of  the  qualifica- 
tions or  procedure  under  the  former  law. 

The  legislation  is  in  pari  materia  with 
the  act  of  1851  [9  Stat,  at  L.  636,  chap. 
^f  §  3]>  <^8  carried  into  the  Revised  Stat- 
utes as  §§  4283  et  seq.  (U.  S.  Comp.  Stat» 
1901,  p.  2943),  and  must  be  read  in  con- 
nection with  that  law;  and  so  read,  should 
be  given  such  an  effect  not  incongruous 
with  that  law,  so  far  as  consistent  with 
the  terms  of  the  later  legislation.  The 
former  law  embraced  liabilities  for  mari- 
time torts,  but  excluded  both  debts  and  lia- 
bilities for  nonmaritime  torts.  The  sec- 
tion under  consideration  includes  debts, 
save  wages  of  seamen  and  liabilities  of  an 
owner  incurred  prior  to  the  passage  of  the 
law.  The  avowed  purpose  of  the  original 
act  was  to  encourage  American  investments 
in  ships.  This  was  accomplished  by  con- 
fining the  owner's  individual  liability, 
when  not  the  result  of  his  own  fault,  in 
the  instances  enumerated,  to  his  share  in 
the  ship.  The  same  public  policy  is  de- 
clared to  be  the  motive  of  the  act  of  which 
this  section  is  a  part.  True,  a  liability 
may  arise  out  of  a  contract  as  well  as  from 
a  tort.  But  a  liability  ea  contractu  is  in-^ 
eluded  ea  vi  temUni,  and  the  addition  olo 
the  words  "and  liabilities"* would  be  tautol-* 
ogy  unless  meant  to  embrace  liabilities  not 
arising  from  "debts." 

In  view  of  the  manifest  policy  of  Con- 
gress to  further  encourage  the  shipowning 
industry,  and  the  very  broad  terms  em- 
ployed in  this  last  legislation,  we  can  but 
infer  that  the  policy  of  the  government 
was  to  confine  the  risk  of  an  owner  not 
personally  at  fault  to  his  interest  in  the 
ship.  To  say  that  Congress  meant  no 
more  by  extending  the  limitation  to  any 
and  all  debts  and  liabilities  than   to   in* 
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elude  obligationa  arising  em  ooniractu  would 
be  to  utterly  ignore  the  fact  that  such  a 
eonstruction  would  leaye  an  owner  subject 
to  a  large  class  of  obligations  arising  from 
nonmaritime  torts,  and  leave  nothing  to 
which  the  words,  "any  and  all  .  .  .  lia- 
bilities" could  apply.  In  Butler  t.  Boston 
ft  S.  S.  8.  Co.  130  U.  8.  527,  549,  653,  32 
L.  ed.  1017,  1022,  1023,  0  Sup.  Ct.  Rep. 
612,  the  words  "the  liability  of  the  owner 
.  !  .  shall  in  no  case  exceed,"  etc.,  were 
construed  as  extending  to  any  liability 
^or  any  act,  matter,  or  loss,  damage  or 
forfeiture, done  or  incurred;** and  as  there- 
fore providing  that  the  "owner  shall  not  be 
liable  beyond  his  interest  in  the  ship  and 
freight  for  the  acts  of  the  master  or  crew, 
done  without  his  privity  or  knowledge." 
Upon  this  interpretation  of  §  4283,  it  was 
held  that  liabilities  of  the  owner  for  in- 
juries to  persons  were  included  in  the  limi- 
tation, as  well  as  injuries  to  goods.  Re- 
ferring to  the  18th  section  of  the  act  of 
1884,  which  did  not  apply  in  that  case,  be- 
cause the  injury  occurred  before  its  pas- 
sage, the  court  said  it  "seems  to  have  been 
intended  as  explanatory  of  the  intent  of 
Congress  in  this  class  of  legislation.  It 
declares  that  the  individual  liability  of  a 
shipowner  shall  be  limited  to  the  propor- 
tion of  any  or  all  debts  and  liabilities  that 
his  individual  share  of  the  vessel  bears  to 
the  whole;  and  the  aggregate  liabilities  of 
all  the  owners  of  a  vessel  on  account  of 
the  same  shall  not  exceed  the  value  of  such 
vessel  and  freight  pending.  The  language 
cis  somewhat  vague,  it  is  true;  but  it  is  pos- 
•*sib1e  that  it  was 'intended  to  remove  all 
doubts  of  the  application  of  the  limited- 
liability  law  to  all  cases  of  loss  and  injury 
caused  without  the  privity  or  knowledge  of 
the  owner.  But  it  is  unnecessary  to  decide 
this  point  in  the  present  case.  The  pen- 
dency of  the  proceedings  in  the  limited- 
liability  cause  was  a  sufficient  answer  to 
the  libel  of  the  appellants." 

Touching  the  wide  purpose  of  Congress, 
as  indicated  by  the  various  provisions 
limiting  the  shipowner's  liability,  the  court, 
in  the  same  case,  said: 

"If  we  look  at  the  ground  of  the  law  of 
limited  responsibility  of  shipowners,  we 
shall  have  no  difficulty  in  reaching  the  con- 
clusion that  it  covers  the  case  of  injuries 
to  the  person  as  well  as  that  of  injuries  to 
goods  and  merchandise.  That  ground  is, 
that  for  the  encouragement  of  shipbuilding 
and  the  employment  of  ships  in  commerce, 
the  owners  shall  not  be  liable  beyond  their 
interest  in  the  ship  and  freight  for  the 
acts  of  the  master  or  crew,  done  without 
their  privity  or  knowledge.  It  extends  to  lia- 
bility for  every  kind  of  loss,  damage,  and 
injury.    This  is  the  language  of  the  mari- 


time law,  and  it  if  the  language  of  our 
statute,  which  virtually  adopts  tiiat  law." 

Neither  is  it  necessary  to  conclude  that 
the  section  in  question  is  a  repealing  act 
as  to  any  of  the  qualifications  of  the  pre- 
ceding limitations  found  in  §§  4283  et  seq., 
of  the  Revised  Statutes.  To  so  hold  would 
be  to  attribute  to  Congress  a  wider  purpose 
than  we  have  any  reason  to  suppose, — that 
of  extending  the  benefits  of  §§  4283  et  seq., 
regardless  of  the  owner's  knowledge  or 
privity. 

That  would  be  to  throw  the  section  out 
of  correspondence  with  the  existing  limita^ 
tions. 

We  therefore  conclude  that  the  section 
in  question  was  intended  to  add  to  the 
enumerated  claims  of  the  old  law  "a^y 
and  all  debts  and  liabilities"  not  therefore 
included.  This  is  the  interpretation  sug- 
gested in  Butler  t.  Boston  ft  8.  S.  8.  Co. 
supra.  That  the  section  operates  as  such« 
an  amendment  of  the  existing  law,  and  not^ 
as  a  repeal  of*the  qualifications  found  in* 
that  law,  is  the  view  adopted  by  three  cir* 
cuit  courts  of  appeal,  in  the  cases  of  The 
Republic,  9  C.  C.  A.  386,  20  U.  8.  App.  561, 
61  F^d.  100,  in  the  second  circuit,  The  An* 
nie  Faxon,  21  C.  C.  A.  366,  44  U.  8.  App. 
591,  76  Fed.  312,  in  the  ninth  circuit,  and 
in  Great  Lakes  Towing  Co.  v.  Mill  Transp. 
Co.  22  L.R.A.(N.S.)  769,  83  C.  C.  A.  607, 
155  Fed.  11,  in  the  sixth  circuit,  as  well 
as  by  a  number  of  district  courts,  among 
them  being  the  case  of  The  Amos  D.  Carver, 
35  Fed.  665,  and  Re  Meyer,  74  Fed.  881. 

Thus  construed,  the  section  harmonizes 
with  the  policy  of  limiting  the  owner's 
risk  to  his  interest  in  the  ship  in  respect 
of  all  claims  arising  out  of  the  conduct  of 
the  master  and  crew,  whether  the  liability 
be  strictly  maritime  or  from  a  tort  non- 
maritime,  but  leaves  him  liable  for  his  own 
fault,  neglect,  and  contracts. 

If  thus  the  owner's  liability  for  a  tort 
permitted  or  incurred  through  the  master 
or  crew,  although  nonmaritime,  because 
due  to  a  collision  between  the  ship  and  a 
structure  upon  land,  be  one  in  respect  to 
which  his  liability  is  limited,  and  he  ap- 
plies for  the  benefit  of  such  limitation  to 
the  proper  district  court  of  the  United 
States,  "all  proceedings,"  by  the  express 
terms  of  §  4285,  Revised  Statutes,  "against 
the  owner,  shall  cease."  The  procedure  in 
any  such  case  is  prescribed  by  the  54th 
and  55th  rules  in  admiralty,  where  it  is 
said  that  the  court  shall,  "on  application 
of  the  said  owner  or  owners,  make  an  or- 
der to  restrain  the  further  prosecution  of 
all  and  any  suit  or  suits  against  said  own- 
er or  owneiB  In  respect  of  any  such  claim 
or  claims."  Providence  ft  N.  Y.  8.  8.  Co. 
V.  Hill  Mfg.  Co.  109  U.  8.  578,  27  L.  ed. 
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1038,  8  Sup.  Ct.  Rap.  879,  617;  Butler  t. 
Boston  k  8.  8.  8.  Co.  130  U.  8.  627,  640,  32 
L.  ed.  1017,  1022,  9  Sup.  Ct.  Rep.  612. 

The  case  of  Ex  parte  Phenix  Ins.  Oo. 
118  U.  &  610,  80  L.  ed.  274,  7  Sup.  Ct. 
Rep.  26,  which  was  a  petition  for  the  bene- 
fits of  the  limited-liability  act  and  to  stay 
suits  at  common  law  against  the  owner  for 
liability  by  fire  carried  to  buildings  on 
land,  communicated  from  the  ship,  has 
been  cited  as  holding  that  the  limited-lia- 
bility statute  did  not  apply  to  such  a 
claim,  and  that  a*eourt  of  admiralty  could 
not  draw  to  itself  jurisdiction  over  any 
such  claim.  But  that  liability  was  incurred 
on  September  20,  1880,  a  date  antece- 
dent to  the  act  of  1884,  which  act  expressly 
excluded  liabilities  which  arose  before  its 
passage.  That  the  decision  by  this  court 
was  not  made  until  November,  1880,  and 
that  the  opinion  makes  no  reference  to  the 
act  of  1884,  is  of  no  importance,  since  the 
ftet  had  no  application. 

The  decree  is  reversed,  and  remanded  for 
farther  proceedings  in  accordance  with  this 
opinion. 

(2tt  U.  8.  78.) 
J.  B.  CURTIN,  Appt, 

V. 

H.  C.  BENSON  et  al. 
'Woods  and   Fobests   (t   8*)  — National 

PaBKS  —  REOtJLATIONS  —  PaSTUBINO      OF 

Gattle  — YosEuiTB  Vaixbt  —  Use  of 
Lands  in  Peivatb  Ownkbship— Ezeou- 
tivb  rsoulationb. 

The  Secretary  of  the  Interior  cannot  make 
the  exercise  by  an  owner  and  lessee  of  landa 
within  the  Yosemite  National  Park,  of  his 
right  to  pasture  his  cattle  upon  such  lands, 
and  to  use  the  toll  roads  leading  thereto, 
conditional  upon  his  compliance  with  cer- 
tain rules  and  regulations  prescribed  by  the 
Secretary  for  the  government  of  the  park, 
as  to  marking  and  defining  the  boundaries, 
or  obtaining  the  written  permission  of  the 
superintendent. 

PBd.  Nota.— For  other  caeas,  tee  Woods  and 
VbrMts,  Dee.  Dig.  I  8-*] 

[No.  1.] 

Submitted  April  11,  1010.  Ordered  for  oral 
argument  October  21,  1910.  Argued  Octo- 
ber 25,  1911.    Decided  November  20,  1911. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  California  to  review  a  decree  dismissing 
a  suit  to  enjoin  the  superintendent  of  the 
Yosemite  National  Park  from  interfering 
with  the  right  of  an  owner  and  lessee  of 
lands  within  such  park  to  pasture  his  cattle 
upon  his  land,  and  to  use  the  toll  roads 
leading  thereto.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  158  Fed.  383. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Marshall  B.   Woodworth  and 

J.  B.  Curtin,  in  propria  persona,  for  appel- 
lant on  original  submission. 

Assistant  Attorney  General  Harr  for  ap- 
pellees. 

Mr.  W.  C.  Prentiss  for  appellant  on  oral 
argument. 

Assistant  Attorney  General  Harr  for  ap- 
pellees. 

et 

flfk 

*  Mr.  Justice  fif  cKenna  delivered  the  opin-  • 
ion  of  the  court: 

This  suit  was  brought  in  the  superior 
court  of  Tuolumne  county,  state  of  Califor- 
nia, against  the  appellee  Benson,  and  others, 
who  were  soldiers  under  Benson,  to  enjoin 
them  from  driving  appellant's  stock  from 
his  lands,  or  by  any  means  interfering  with 
them,  and  from  preventing  appellant  driv- 
ing his  stock  to  hia  lands  over  certain  toll 
roads.  The  case  was  removed  to  the  United 
States  circuit  court  for  the  northern  dis- 
trict of  California,  where,  after  hearing, 
final  judgment  was  rendered  dismissing  ths 
bill  of  complaint. 

The  facts  as  agreed  to,  and  established  by 
evidence  supplementing  the  agreement,  are 
as  follows:  Appellant  is  the  owner  of  cer- 
tain lands  within  the  Yosemite  National 
Park  (the  park  was  regularly  and  legally 
established,  act  October  1,  1890,  26  Stat,  at 
L.  660,  chap.  1263,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  672;  Joint  Res.  June  11,  1906,  34 
Stat  at  li.  831,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  584),  and  lessee  of  other  lands 
therein.  Leading  to  the  lands  there  are 
certain  toll  roads,  which  were  established 
many  years  prior  to  the  creation  of  the 
park. 

Appellee  Benson  is  a  captain  in  the 
United  States  Army  and  superintendent  of 
the  park,  and,  as  such,  it  was  and  is  his 
duty  to  enforce  the  rules  and  regulations 
prescribed  by  the  Secretary  of  the  Interior 
for  the  government  of  the  park,  and  for  this 
purpose  he  has  a  body  of  troops  under  his 
oonmiand.  m 

*The    Secretary   established    and   promul-* 
gated  the  following  rules : 

"9.  Owners  of  patented  lands  within  the 
park  limits  are  entitled  to  the  full  use  and 
enjoyment  thereof;  such  lands,  however, 
shall  have  the  metes  and  bounds  thereof  so 
marked  and  defined  as  that  they  may  be 
readily  distinguished  from  the  park  lands. 
Stock  may  be  taken  over  the  park  lands  to 
patented  lands  with  the  written  permission 
and  under  the  supervision  of  the  superin- 
tendent. 

"10.  The  herding  or  grazing  of  loose  stock 
or  cattle  of  any  kind  on  the  government 
lands  in  the  park,  as  well  as  the  driving  of 
such  stock  or  cattle  over  the  same,  is  strict- 
ly forbidden,  except  in  such  cases  where 
- '         ■    ■ 
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Authority  therefor  is  granted  by  the  super- 
intendent." 

Appellant  claimB  the  right,  without  com- 
plying with  these  rules,  to  drive  his  cattle 
over  the  toll  roads  and  to  graze  them  on 
his  lands.  On  one  occasion  appellant  placed 
cattle  on  his  lands,  and  appellee  Benson  im- 
mediately removed  them,  and  refused  to 
allow  them  to  be  grazed  thereon  until  ap- 
pellant complied  with  the  rules;  and,  prior 
to  the  commencement  of  the  suit,  refused  to 
allow  appellant  to  drive  his  cattle  over  the 
the  toll  roads  to  his  lands,  or  to  use  the 
lands  until  he  complied  with  the  rules. 

The  testimony  gave  some  particularity  to 
the  facts  as  agreed  to.  It  appeared  that  ap- 
pellant has  within  the  park  a  few  hundred 
acres,  and,  it  may  be  inferred,  23,000  acres 
in  the  vicinity.  He  asserted  that  he  had 
not  complied  with  the  regulations,  and  did 
not  intend  to  do  so  until  required  And  it 
was  admitted  that  the  largest  part  of  the 
land  was  unfenced. 

The  following  from  the  report  of  the 
superintendent  of  the  park  to  the  Secre- 
tary of  the  Interior  for  the  year  1901  was 
put  in  evidence:  "After  due  consideration, 
phased  upon  the  best  evidence  I  have  been 
«  able  to  obtain,  I  can*  see  no  objection  to 
property  owners  and  those  holding  leased 
land  within  the  park  limits  grazing  cattle 
near  their  own  premises,  under  the  super- 
vision of  the  park  authorities." 

Testimony  was  introduced  on  the  part  of 
appellees  (their  counsel  expressing  a  doubt 
<i{  its  admissibility)  "to  show  that  the  regu- 
lation is  a  reasonable  one,  and  the  reason 
for  it,  and  what  effect  will  be  produced  if 
the  regulation  is  not  carried  out."  To  the 
•offer  counsel  for  appellant  replied  that  he 
denied  the  power  of  the  Secretary.  "It  is 
simply  a  question  of  his  power,"  he  said, 
«nd  stated  that  if  defeated  on  that  point, 
he  could  show  that  the  rules  were  not  rea- 
sonable under  the  circumstances.  The  court, 
saying  that  it  understood,  heard  the  evi- 
dence, which  was  to  the  following  effect :  Ap- 
pellee Benson  had  been  superintendent  of 
the  park  since  April  10,  1905,  and  on  duty 
there  for  several  years  prior  to  that  time. 
Numerous  people  claimed  land  in  the  park 
MB  their  ranges,  and  a  number  of  them  had 
the  places  surrounded  by  fences,  "sometimes 
inclosing,  instead  of  160  acres  which  they 
had,  as  high  as  several  thousand  acres  of 
land."  They  drove  their  cattle  to  the  so- 
•ealled  ranges  and  immediately  let  them 
loose,  and  they  strayed  throughout  the  en- 
tire reservation.  "Senator  Curtin's  cattle 
have  been  in  that  condition  for  a  great  many 
year."  This  he  (Benson)  knew  of  his  per- 
gonal knowledge,  because  he  was  present  at 
the  time  and  had  a  correspondence  with  Mr. 
Onrtin  as  far  back  as  1895,  1896,  and  1897. 


He  further  testiffed  that  he  was  detailed  on 
special  duty  to  ascertain  private  land  claims 
in  the  park,  the  object  being  to  ascertain 
who  owned  land  "and  somewhere  about 
where  it  lay;"  that  he  did  some  surveying 
and  found  that  a  great  many  people — "Mr. 
Curtin,  for  instance" — ^had  fenced  more  land 
than  they  were  entitled  to,  had  paid  no  at* 
tention  to  their  own  lines,  had  tracts  of 
land  inclosed  upon  which  their  cattle  didJJ 
not  stay  for  more  than  three  or  four*days,» 
"but  proceeded  out  to  the  rest  of  the  park; 
so  a  regulation  was  ordered  that  they  point 
out  their  metes  and  bounds,  for  this 
reason:  though  we  might  know  absolute- 
ly where  they  were,"  they  would  claim 
the  cattle  to  be  on  their  lands.  If 
the  metes  and  bounds  were  fixed  by 
an  "agreed  understanding"  it  could  be 
definitely  known  whether  they  were  within 
or  without  the  claim.  He  further  testified 
that  the  whole  place  had  been  overnin  with 
cattle,  and  that  the  object  of  the  regula- 
tions was  "to  keep  people  to  the  use  of  their 
own  lands  and  keep  the  government  land 
from  being  interfered  with."  He  did  not 
attempt  to  prevent  Curtin  from  using  his 
land,  provided  he  complied  with  the  regula- 
tions, but  he  did  remove  cattle  from  Cur- 
tin's land,  on  the  ground  that  he  had  not 
complied  with  the  regulations. 

He  testified  further  that  he  permitted 
Curtin  to  pasture  his  cattle  on  his  land 
after  he  (Curtin)  had  it  surveyed,  but  re- 
fused Curtin  permission  to  fence  accord- 
ing to  the  survey,  the  correctness  of  the 
survey  being  disputed. 

It  is  objected  by  the  government  that  ap- 
pellant is  not  entitled  to  the  relief  he  prays 
because  he  does  not  come  into  court  with 
clean  hands.  It  is  urged  as  a  ground  of  the 
charge  that  the  testimony  exhibits  his  pur- 
pose to  be  to  use  his  lands  as  a  basis,  and 
the  toll  roads  as  a  means,  to  make  whole- 
sale trespasses  upon  the  park  lands.  If  the 
fact  were  established  it  might  be  hard  to 
resist  its  effect,  but  it  is  not  established. 
The  evidence  cited  in  support  of  it,  and  of 
which  we  have  given  the  substance,  refers 
to  a  period  anterior  to  the  time  when  this 
controversy  arose.  Indeed,  anterior  to  the 
time  when  the  regulations  were  established 
by  the  Secretary  of  the  Interior,  which  was 
April  22,  1905;  and  the  object  of  the  testi- 
mony was  to  account  for  the  regulations, 
and  not  to  show  the  special  and  immediate 
justification  of  Benson's  orders.  We  can- 
not now  extend  the  evidence  beyond  the 
speexal  and  limited  purpose  of  its  intro-9 
duction.  We  do* not  think  the  case,  as  it? 
was  submitted  to  the  circuit  court,  showed 
the  ulterior  purpose  on  the  part  of  appel- 
lant to  be  a  wilful  trespass  upon  the  land« 
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of  the  park,  but  to  be  an  honest  assertion 
of  rights. 

On  the  merits  of  the  case  we  may  con- 
cede, arguendo,  as  contended  by  the  appel- 
lees and  disputed  by  appellant,  that  the 
United  States  may  exercise  over  the  park 
not  only  rights  of  a  proprietor,  but  the 
powers  of  a  sovereign.  There  are  limita- 
tions, however,  upon  both.  Neither  can  be 
exercised  to  destroy  essential  uses  of  private 
property.  The  right  of  appellant  to  pas- 
ture his  cattle  upon  his  land,  and  the  right 
of  access  to  it,  are  of  the  very  essence  of 
his  proprietorship.  May  conditions  be  put 
upon  their  exercise  such  as  appellees  put 
upon  them?  In  answering  the  question  we 
ahall  assume,  for  the  time  being,  that  Ben- 
son has  interpreted  correctly  the  regulations 
of  the  Secretary  of  the  Interior.  His  (Ben- 
son's) order  is  not,  it  will  be  observed,  a 
regulation  of  the  use  of  the  land,  as  an 
order  to  fence  the  lands  might  be,  but  is 
an  absolute  prohibition  of  use.  It  is  not  a 
prevention  of  a  misuse  or  illegal  use,  but 
the  prevention  of  a  legal  and  essential  use, 
—an  attribute  of  its  ownership, — one  which 
goes  to  make  up  its  essence  and  value.  To 
take  it  away  is  practically  to  take  his 
property  away;  and  to  do  that  is  beyond 
the  power  even  of  sovereignty,  except  by 
proper  proceedings  to  that  end. 

A  law  requiring  an  owner  in  appellant's 
•ituation  to  fence  his  land  might  be  within 
•uch  power,  though  of  that  we  are  not  re- 
quired to  express  an  opinion.  A  law  mak- 
ing tBe  trespass  of  his  cattle  on  other  lands 
a  criminal  offense  might  be  within  such 
power.  Such  laws  might  be  considered  as 
strictly  regulations  of  the  use  of  property, 
—of  so  using  it  that  no  injury  could  re- 
sult to  others.  They  would  have  the  ef- 
fect of  making  the  owner  of  land  herd  his 
cattle  on  his  own  land,  and  of  making  him 
responsible  for  a  neglect  of  it. 
^  We  have  assumed  so  far  that  Benson  has 
^  exercised  a*power  in  accordance  with  the 
rules  prescribed  by  the  Secretary  of  the  In- 
terior. This,  however,  may  be  questioned. 
The  orders  of  Benson  are  not  that  Curtin 
mark  and  define  his  lands,  but  that  he  do 
so  ''by  an  agreed  understanding"  with  him 
(Benson),  so  that  there  could  be  no  subse- 
quent controversy  about  their  boundaries. 
But  this  gives  to  Benson  power  to  force  a 
concession  to  his  "understanding,"  and  to 
require  Curtin  to  submit  to  a  limitation  of 
the  area  of  his  land  or  a  limitation  of  its 
uses.  It  is  no  answer  to  say  that  the  power 
would  not  be  arbitrarily  or  unreasonably 
exercised.  It  must  be  judged  by  what  can 
be  done  under  it,  not  by  what  may  be  done 
under  it. 

It  may  be  doubted,  too,  if  the  rules  pre- 
scribed  by   the   Secretary   of   the   Interior 


warranted  Benson's  order  in  regard  to  ths 
toll  roads.  The  rules  did  not  deal  with  th« 
toll  roads  at  all.  They  do  deal  with  "park 
lands,"  and  authorize  stock  to  be  taken 
over  them  by  the  "written  permission  and 
under  the  supervision  of  the  superintend- 
ent." But  even  if  it  be  held  to  apply  to 
the  toll  roads,  it  is  manifestly  but  a  regu- 
lation of  the  transit  of  the  stock  merely, 
and  not  a  use  of  the  roads  as  a  condition 
of  the  performance  of  something  else. 

We,  however,  rest  our  decision  on  ths 
ground  of  the  want  of  power  of  the  Secre- 
tary or  the  superintendent  to  limit  the  uses 
to  which  lands  in  the  park,  held  in  privats 
ownership,  may  be  put. 

Decree  reversed  and  cause  remanded  for 
further  proceedings  in  accordance  with  this 
opinion. 


(222  U.  S.  88.) 
MARY  N.  HUSSEY,  Administratrix  of  ths 
Estate  of  Hannah  S.  Crane,  Deceased; 
Mary  Ives  Crocker  and  Kate  May  Dillon 
Winship,  Devisees  of  Kate  D.  AlcLaugh- 
lin.  Deceased;  and  Richard  H.  Glassford« 
Executor   of   James   T.   Boyd,   Appta, 

V. 

UNITED   STATES. 

Judgment  (|  702*>— Oowclusitewess— Pk»- 
SONS  CoNCLUDBD— United  States. 

1.  A  judgment  of  ejectment  against  an 
oflScer  of  the  United  States  in  possession 
of  the  property,  rendered  in  an  action  in 
which  the  district  attorney  of  the  United 
States,  by  direction  of  the  Attorney  Gen- 
eral and  the  Secretary  of  the  Treasury,  ap- 
peared on  behalf  of  the  United  States  and 
conducted  the  defense,  does  not  estop  the 
United  States  in  a  subsequent  action  from 
contesting  the  title  to  the  property. 

[Ed.    Note.— For   other    cases,    see    Judgment, 
Cent  Dig.  I  1227;    Dec.  Dig.  |  702.*] 

GouBTS  (I  449*)— Ooubt  of  Ciaims— Ju- 

BISDIOTION  —  OiLailCS     AGAINST      UNITED 

STATI9. 

2.  'fhe  jurisdiction  of  the  court  of 
claims,  under  the  act  of  February  25,  1905 
(33  Stat,  at  L.  815,  chap.  800),  of  a 
claim  for  the  value  of  real  property  in  ths 
possession  of  the  United  States,  is  not 
confined  to  a  determination  of  the  ezis^ 
ence  of  title  in  the  claimants'  grantor 
when  the  United  States  took  possession, 
but  extends  to  the  question  whether  such 
grantor  ratified  a  prior  deed  from  her 
husband's  executor,  under  which  the  Unit- 
ed States  claims,  where  the  statute  confers 
jurisdiction  to  hear  the  claim,  and,  if  tha 
court  finds  from  the  evidence  on  file  and 
to  be  "presented  on  either  side"  that  the 
claimants  "acquired  a  valid  title  to  said 
real  property,  as  claimed,"  to  award  them 
the  market  value  at  the  time  possession 
was  taken,  and  in  addition  states  that  any 
defense  may  be  pleaded  by  the  United 
States  as  defendants. 

[Bd.  Note.— >V>r  ofher  eases,  see  Courts.  Deo. 
DHf.  i  449.*1 


*For  other  cases  see  same  topic  4  |  ntjubfb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Index< 
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BZSOUTOBS  AND   ADMINZBTBATOBa   (I   149^) 

—Sale  of  Pbopebtt— Sethno  Asioit— 

liACHES. 

8.  A  widow,  who,  being  the  derisee  under 
her  huaband's  will,  reeeived  the  purcluuN'' 
price  of  an  estate  in  real  property  which 
was  conveyed  by  his  executor  in  the  mis- 
taken belief  that  it  waa  subject  to  testa- 
mentary devise,  and  rested  ten  years  with* 
•ut  asserting  her  claim  to  the  property 
after  a  decision  of  the  highest  court  of  the 
state  to  the  effect  that  a  moiety  of  such 
property  was  in  law  her  community  prop- 
erty, must  be  deemed  to  have  ratified  the 
sale,  so  as  to  preclude  her  grantees  from 
asserting  title  as  against  the  United 
States,  claiming  under  the  executor's  deed. 

[Ed.  Note.—For  otlier  eaiM,  nee  Bxecuton 
and  Administrators,  Dec  Dig.  I  149.*] 

[No.  82.] 

Argued  November  2,  1911.     Decided  No- 
vember 20,  1911* 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  dismissing  a  peti- 
tion for  an  award  of  the  value  of  a  widow's 
share  of  community  property  in  the  pos- 
session of  the  United  States,  claiming  un-> 
der  a  deed  from  the  husband's  executor. 
Affirmed. 

See  same  case  below,  44  Ct.  CI.  324. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  A.  King  for  appellants. 

Mr.  Frederick  De  Couroy  Faust  and 
Assistant  Attorney  General  John  Q.  Thomp- 
son for  appellee. 

Mr.  Justice  McKenim  delivered  the  opin- 
ion of  the  court: 
g  The  appellants  brought  this  suit  in  the 
•  court  of  claims* for  the  sum  of  $40,000, 
that  amount  being,  it  is  alleged,  the  value 
of  their  one  sixth  of  certain  real  estate  in 
the  city  of  San  Francisco  at  the  time  pos- 
session was  taken  of  the  property  by  the 
United  States. 

Jurisdiction  of  the  suit  was  given  by 
the  act  of  Congress  approved  February  25, 
1905  (33  Stat,  at  L.  815,  chap.  800),  which 
is  as  follows: 

"That  jurisdiction  be,  and  the  same  is 
hereby,  conferred  on  the  court  of  claims 
to  hear  the  claim  of  Hannah  S.  Crane  and 
•there  for  the  value  of  certain  real  prop- 
erty in  the  city  of  San  Francisco,  in  the 
state  of  California,  in  which  they  claim 
an  undivided  one-sixth  interest,  upon  the 
evidence  already  filed  in  said  court  and 
such  additional  legal  evidence  as  may  be 
hereafter  presented  on  either  side;  and  if 
said  court  shall  find  that  said  parties  ac- 
quired a  valid  title  to  said  real  property, 
as  claimed,  said  court  shall  award  the  said 
parties  the  market  value  of  the  undivided 
one  sixth  of  said  property  at  the  time  pos- 
session was  taken  of  it  by  the  United  States 
•    .    .    and  any  defense,  set-off,  or  counter- 


claim may  be  pleaded  by  the  United  State* 
as  defendants,  as  in  cases  within  the  gen- 
eral jurisdiction  of  the  court,  and  either 
party  shall  have  the  same  right  of  appeal 
as  in  such  cases." 

There  had  been  a  reference  of  the  claim 
by  a  committee  of  Congress  under  an  act 
of  Congress  called  the  "Bowman  act"  [22 
Stat.  atL.  485,  chap.  116,  U.  S.  Comp.  Stat. 
1901,  p.  748],  in  which  the  court  made 
findings  substantially  as  in  the  present 
case,  and  these  findings  were  certified  to 
Congress,  which  subsequently  passed  the 
act  to  which  we  have  referred. 

The  facts,  summarized,  are:  that  Con- 
gress provided  (in  1862  [10  Stat,  at  L. 
11  chap.  64])  for  the  establishment  of  a 
branch  mint  in  the  state  of  California,  and 
for  that  purpose  authorized  the  Secretary 
of  the  Treasury  to  make  a  contract  for  the 
erection  of  a  building  and  procuring  the 
necessary  machinery  at  a  sum  not  exceed- 
ing $300,000.  The  Secretary  of  the  Treas- 
uiy,  in  execution  of  the  statute,  entered  o 
into^a  contract  for  the  erection  and  equip-? 
ment  of  the  mint,  on  April  15,  1853,  with 
Joseph  R.  Curtis,  for  the  sum  of  $239,900. 
The  title  to  the  property  was  to  be  satis- 
factory to  the  Attorney  General  of  the 
United  States.  A  supplemental  contract 
was  subsequently  made  for  the  purchase  of 
an  adjoining  lot.  The  contracts  were  per- 
formed by  Curtis,  and  on  May  2,  1854, 
he  executed  a  deed  conveying  both  lots  to 
the  United  States,  which  deed  and  the  title 
were  approved  by  the  Attorney  General, 
and  all  of  the  sums  due  under  the  contracts 
were  paid  to  Curtis. 

On  April  16,  1853,  the  time  of  the  mak- 
ing of  the  first  contract,  the  property  was 
owned  in  fee  simple  by  and  was  in  the  pos- 
session of  Curtis,  Perry,  &  Ward,  a  firm 
composed  of  Joseph  R.  Curtis,  Philo  H. 
Perry,  and  Samuel  H.  Ward.  The  latter 
died  while  on  a  voyage  to  the  Sandwich 
Islands.  This  was  not  known,  and  Curtis 
made  the  contract  for  the  benefit  of  the 
firm. 

Ward  left  a  will  appointing  his  partners 
his  executors.  The  will  was  probated,  but 
Perry  alone  qualified  as  executor.  The 
value  of  the  whole  lot  named  in  the  con- 
tract of  April  15,  1853,  was  appraised  at 
$40,000,  and  after  its  appraisement  Perry 
conveyed  all  of  Ward's  interest  in  it  to 
Curtis  for  the  sum  of  $13,333.33,  payment 
for  which  he  received.  The  sale  was  made 
by  Perry  as  executor  under  the  authority 
given  him  by  the  will. 

By  the  terms  of  Ward's  will,  nine  tenths 
of  his  estate  was  devised  to  his  wife, 
Emily  H.  8.  Ward,  and  her  proportion  of 
the  sum  so  received  for  Ward's  interest 
was  paid  to  her  and  accepted  by  her  with 


*For  other  cases  lee  same  topic  it  9  numbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  it  Rep'r  Indez< 
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fall  knowledge  of  the  sale  by  Peny  as  ex- 
ecutor, but  in  ignorance  of  the  extent  of  her 
estate  in  the  land  in  dispute,  as  shown  by 
the  decision  of  the  supreme  court  of  the 
state  of  California.  King  ▼.  Lagrange^  50 
Gal.  328.     See  also  61  Cal.  221. 

She,  with  her  colegatees  under  the  will, 
brought  suit  on  the  18th  of  March,  1854, 
in  the  district  court  of  the  United  States 
Jjfor  the  northern  district  of  California 
•  against  Curtis  and  Perry.  The  bill  al- 
leged the  partnership  between  Ward,  Cur- 
tis, and  Perry,  the  ownership  by  such  part- 
ners of  the  lot,  the  building  thereon,  and 
of  the  machinery,  tools,  and  fixtures  in 
the  building  then  used  for  assaying  pur- 
poses; that  the  contract  and  its  execution 
by  Curtis  were  for  the  benefit  of  the  part- 
nership. It  also  alleged  the  appraisement 
of  the  lot  and  tools  and  fixtures,  respec- 
tively, at  $40,000  and  $15,160,  and  the  sale 
of  the  same  by  Perry,  as  executor,  to  Cur- 
tis; that  the  sale  was  private,  without  au- 
thority therefor  from  the  probate  court, 
and  was  made  for  the  joint  benefit  of  Perry 
and  Curtis  "as  copartners  in  interest  in 
the  contract  for  the  sale  of  the  premises 
known  as  the  'United  States  Assay  Of- 
fice,' and  the  conversion  of  the  same  into 
a  branch  mint/'  and  was  made  to  deprive 
the  legatees  under  the  will  of  their  just 
and  legal  right  to  participate  in  the  prof- 
its of  the  sale  to  the  United  States;  that 
the  lum  paid  by  Curtis  to  Perry  was  great- 
ly under  the  value  of  the  property,  in  view 
of  the  profits  arising  from  the  sale  to  the 
United  States,  and  that  by  virtue  of  the 
sale  Curtis  and  Perry  dealt  with  the  part- 
nership property  for  their  individual  gain 
and  advantage,  and  that  they  conspired  to 
defraud  the  complainants  of  their  just 
share  of  the  purchase  money.  The  object 
of  the  bill,  therefore,  was  to  obtain  for 
Mrs.  Ward  and  her  colegatees  the  full 
benefit,  jointly  with  Curtis  and  Perry,  of 
the  contract  with  the  United  States. 

Notioe  of  the  filing  of  the  bill  was  given 
to  the  Secretary  of  the  Treasury  by  send- 
ing him  a  copy  of  it;  but,  prior  to  its  re- 
ceipt, the  United  States  had  paid  Curtis 
the  sum  of  $100,000,  and  balance  due  was 
paid  at  subsequent  dates. 

The  bill  was  dismissed  by  complainants' 
counsel  in  June,  1854. 

In  1855,  Perry's  acts  as  executor,  which 
included  the  disposition  of  all  of  the  real 
estate  here  involved,  were  approved  and  he 
2  was    discharged    as    executor,    Mrs.    Ward 
*  and  the  other  legatees  under  the  will  join- 
ing in  the  petition  therefor. 

In  1865,  Mrs.  Ward  conveyed  all  of  her 
interest  in  the  land  to  one  James  L.  King, 
and  he,  in  1867,  brought  an  action  in 
ejectment  therefor  against  Robert  B.  Swain, 


the  then  superintendent  of  the  mint,  which 
action  was  subsequently  continued  against 
his  successor,  0.  H.  Lagrange,  they  being 
only  in  possession  as  such  officers,  claim- 
ing no  title  in  themselves.  The  United 
States  district  attorney  appeared,  by  direc- 
tion of  the  Secretary  of  the  Treasury  and 
the  Attorney  General,  on  behalf  of  the  Unit- 
ed States,  and  conducted  the  defense. 

The  case  went  twice  to  the  supreme  court 
of  the  state,  that  court  ultimately  decid- 
ing that  the  property  was  the  communify 
property  of  Ward  and  Mrs.  Ward,  and 
that  one  half  thereof  vested  in  her,  upon 
his  death,  as  the  survivor  of  the  communi- 
ty, and  was  not  subject  to  his  testamentary 
disposition,  and  that  it  was  not  established 
that  Ward  had  attempted  to  dispose  of 
more  than  his  one  half  of  the  community 
property,  or  that  Mrs.  Ward  knowingly 
performed  any  act  indicating,  or  which 
could  be  construed  to  be,  a  waiver  of  her 
rights  under  the  will,  and  a  ratification  of 
the  sale  of  her  share  of  the  community 
property. 

The  controversy  in  the  case  turns  on  the 
effect  to  be  given  to  the  decisions  of  the  su- 
preme court  of  California  in  connection  with 
the  jurisdictional  act. 

The  court  of  claims  did  not  question  the 
decisions  in  so  far  as  they  declare  that 
the  property  was  community  property,  an<] 
that  one  half  thereof  vested  in  Mrs.  Ward 
upon  Ward's  death,  and  was  not  subject  to 
his  testamentary  disposal.  The  court,  how- 
ever, disagreed  with  the  supreme  court  of 
California  as  to  ratification  of  the  sale  by 
Mrs.  Ward. 

Such  conclusion,  appellants  contend,  is 
precluded  on  two  grounds:  (1)  the  judg  g 
ment  of  the  supreme  court  of* California* 
became  a  rule  of  property  and  conclusive 
of  the  validity  of  the  title;  (2)  the  juris- 
dictional act  confines  the  inquiry  of  the 
court  to  the  existence  of  the  title,  and  that 
being  in  appellants,  they  were  entitled  to  a 
judgment  for  the  market  value  of  the  prop- 
erty at  the  time  possession  was  taken  of  it 
by  the  United  States. 

(1)  This  ground  is  not  tenable.  Carr  v. 
United  States,  98  U.  S.  433,  25  L.  ed.  209, 
is  a  parallel  case.  There,  as  here,  a  judg- 
ment in  an  action  against  officers  of  the 
United  States  in  possession  of  property,  in 
which  action  the  district  attorney  of  the 
United  States,  by  direction  of  the  Secretaiy 
of  the  Treasury,  appeared  and  defended, 
was  urged  in  a  subsequent  action  to  estop 
the  United  States  from  contesting  the  title 
to  the  property.  It  was  held  that  the  judg- 
ment did  not  constitute  an  estoppel.  To 
the  same  effect  is  United  States  v.  Lee,  106 
U.  S.  196,  217,  27  L.  ed.  171,  180,  1  Sup. 
Ct  Rep.  240. 
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(2)  The  act  of  Gongress  giyes  juriBdic- 
tion  to  the  court  of  claims  to  hear  the 
claim,  and  if  it  find  from  the  evidence  on 
file  and  to  be  "presented  on  either  side" 
that  the  claimants  "acquired  a  yalid  title 
to  said  real  property,  as  claimed,"  it  "shall 
award  the  said  parties  the  market  value 
of  the  undivided  one  sixth  of  said  property 
at  the  time  possession  was  taken  of  it  by 
the  United  States."  It  will  be  observed, 
therefore,  that  jurisdiction  was  conferred 
not  to  ascertain  if  Mrs.  Ward  had  title  at 
the  time  the  United  States  took  possession, 
but  whether  the  claimants  acquired  a  valid 
title,  and  whether  they  did  or  did  not  neces- 
sarily depends  upon  the  effect  of  Mrs. 
Ward's  conduct.  And,  besides,  the  act  is 
careful  to  say  that  "any  defense  .  .  . 
may  be  pleaded  by  the  United  States,  as 
defendants." 

The  defense  urged  by  the  United  States 
is  the  ratification  by  Mrs.  Ward  of  Perry's 
conveyance  to  Curtis.  And  this  defense  was 
sustained  by  the  court  of  claims,  and  prop- 
erly 80,  we  think. 

^     The  decision  of  Beard  v.  Knox,  6   Gal. 

•  252,  63  Am.  Dec.  125,  which 'defined  her 
interest  in  the  community  property,  was 
rendered  in  the  summer  of  1855.  The 
exact  date  is  not  given,  but  it  was  at 
the  July  term  of  the  court  of  that  year. 
Knowledge  of  it  must  be  attributed  to  her. 
There  is  certainly  nothing  in  the  record  to 
show  a  want  of  knowledge  of  it,  and  the  cir- 
cumstances called  for  action  on  her  part 
if  she  had  intended  to  disavow  the  sale. 
About  contemporaneously  with  the  decision 
she  received  upon  the  settlement  of  Perry's 
accounts  as  executor  of  her  husband's  es- 
tate, to  which  she  consented  through  her 
trustee,  the  sum  of  $37,914.58,  and  the  fur- 
ther sum  of  $18,803.54,  partly  in  cash  and 
partly  in  securities.  And  the  findings  of 
fact  also  show,  as  we  have  seen,  that  at  the 
time  of  the  execution  of  the  deed  by  Perry 
to  Curtis  she  received  as  her  nine  tenths 
of  her  husband's  interest  in  the  real  estate 
conveyed  (the  other  one  tenth  going  to  a 
legatee  under  the  will)  the  sum  of  $13,333. 
83.  Nevertheless  she  did  absolutely  noth- 
ing to  assert  a  claim  to  the  property  for 
ten  years,  double  the  limitation  of  time 
within  which  actions  for  the  recovery  of 
real  property  in  the  state  of  California  may 
be  barred;  and  then  all  that  she  did  was 
to  convey  the  property,  through  her  attor- 
ney in  fact,  to  one  James  L.  King  for  the 
consideration  of  $100.  King  let  two  years 
more  elapse  before  bringing  suit.  He  re* 
eoTered  judgment^  as  has  been  stated,  but 


made  no  effort  to  enforce  ft.  He  conveyed 
the  property  to  Charles  McLaughlin  in 
1879,  $5  being  the  consideration  expressed. 
He  had  previously  conveyed  a  one-third 
interest  in  the  property  to  William  W. 
Crane,  Jr.,  and  James  T.  Boyd  for  a  nomi- 
nal consideration. 

We  think  that  the  time  which  Mrs.  Ward 
allowed  to  elapse,  under  the  circumstances 
shown  by  the  record,  precludes  her  gran- 
tees from  asserting  title  to  the  property 
against  the  United  States.  She  had  actual 
knowledge  of  all  that  transpired.  It  is 
true  that  at  one  time  she  charged  Perry 
and  Curtis  with  fraud  to  deprive  her  audio 
her*colegatee8  under  her  husband's  will  of* 
their  "rights  to  participate  in  the  profits 
of  the  sale  to  the  United  States"  of  the 
real  property  and  some  other  property.  In 
this  suit  she  did  not  attack  Perry's  pow- 
er to  convey  the  property  because  of  her 
title  to  it  under  her  community  rights.  Sho 
and  the  other  complainants  alleged  only  a 
purpose  to  defraud  them  "of  their  just 
proportion  of  the  purchase  money  arising 
from  the  sale  of  the  property."  Notice  of 
the  suit,  it  is  true,  was  given  to  the  Secre- 
tary of  the  Treasury,  but  the  suit  was  sub- 
sequently dismissed — for  what  reason  it 
does  not  appear.  It  may  be  that  there  was 
a  complete  and  satisfactory  adjustment  be- 
tween the  parties.  And  this  may  reason- 
ably be,  if  not  conclusively,  inferred  from 
the  proceedings  resulting  in  the  settlement 
of  Perry's  accounts  and  his  discharge  from 
his  trust  as  executor.  Indeed,  in  the  ro* 
ceipt  given  Perry  by  the  legatees  under  the 
will  other  than  Mrs.  Ward,  the  suit  was 
referred  to  and  authorized  to  be  dismissed, 
and  he,  as  executor  and  individually  with 
Curtis,  was  released  "from  all  claims,  debts, 
dues,  or  demands  due  ...  by  reason 
of  the  contract  or  under  said  will,  or  any 
other  matter  or  thing."  The  date  of  this 
receipt  was  July,  1855.  This  and  the  oth- 
er transactions  were,  we  repeat,  contempo- 
raneous with  the  decision  in  Beard  v.  Knox, 
and  Mrs.  Ward,  then  knowing  her  interest 
in  the  property,  was  charged  to  consider 
whether  she  would  assert  it  or  retain  what 
she  had  received  from  Perry  as  executor. 
And  Perry  and  the  United  States  were  en- 
titled to  a  timely  disavowal,  if  disavowal 
she  intended  to  make.  He  then  might  havo 
been  able  to  defend  against  it,  and  the 
United  States,  against  the  consequence  of 
the  disavowal,  could  have  sought  indemnity 
against  Perry  and  Curtis.  She  must  h% 
deemed   to   have  ratified  the  salOi 

Judgment  affirmed. 
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(222  U.  S.  204.) 

UNITED  STATES  OP  AMERICA,  EX 
KELATIONE  LUCY  ANN  TURNER, 
Dixey  Criswell,  and  Maude  Turner,  Willie 
Turner,  Anna  Turner,  and  Florence  Tur- 
ner, Minors,  Suing  by  Their  Mother  and 
Next  Friend,  Lucy  Ann  Turner,  Plffs.  in 
Err., 

V. 

WALTER  L.  FISHER,  Secretary  of  the  In- 
terior. 

CoNSTiTDTiONiX  Law  (|  274*)— Dxji  Pro- 
cess OF  Law— Notice  and  heabinq. 

1.  Those  whose  names  were  duly  entered 
as  Creek  freedmen  by  blood  on  the  rolls 
made  and  approyed  by  the  Secretary  of  the 
Interior  acquired  rights  of  which  they  could 
Bot  be  deprived  without  the  notice  and  op- 
portunity to  be  heard  essential  to  due 
process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  S  T26;    Dec.  Dig.  9  274.*] 

Constitutional  Law  (i  318* )— Due  Pro- 
cess OF  Law—Notice  and  hearing. 

2.  Notice  to  the  attorney  for  those  whose 
names  were  duly  entered  as  Creek  freedmen  | 
by  blood  on  the  rolls  made  and  approved 
by  the  Secretary  of  the  Interior,  given  a 
few  hours  before  the  hearing  of  a  motion 
to  strike  their  names  from  the  roll  on  the 
ground  that  their  enrolment  had  been  se- 
cured by  perjury,  was  not  such  notice  as  af- 
forded due  process  sf  law. 

[Bd.  Note.— For  other  cases,  see  Constitutlon- 
al  Law.  Cent  Dig.  |  949 ;    Dec.  Dig.  |  318.*] 

Mandaitub  (I  73*)— Executive  Action. 

3.  Mandamus  will  lie,  in  the  absence  of 
other  controlling  facts,  to  compel  the  Sec- 
retary of  the  Interior  to  restore  to  the  freed- 
men rolls  of  the  Creek  Nation  the  names  of 
those  who  have  been  arbitrarily  stricken 
from  such  rolls  without  the  notice  and  op- 
portunity to  be  heard  essential  to  due 
process  of  law. 

tBd.  Note.— For  other  cases,  see  Mandamus, 
Dee.  Dig.  fi  78.*] 

MaNDAITUS   (I  1*)— NaTUBS  of  RElfEDT. 

4.  Mandamus  is  not  a  writ  of  right.  It 
issues  to  remedy  a  wrong,  not  to  promote 
one,  and  will  not  be  granted  in  aid  of  those 
who  do  not  come  into  court  with  dean 
hands. 

[Ed.  Note.— For  other  cases,  see  Mandaotius. 
Cent.  Dig.  S9  1-3;    Dec.  Dig.  S  l.*l 

Mandaicub  (t  10*)— Executive  Action- 
Defense. 

5.  Proof  that  the  enrolment  of  certain 
persons  as  Creek  freedmen  was  procured  by 
fraud  defeats  the  right  to  compel  the  Secre- 
tary of  the  Interior  by  mandamus  to  restore 
their  names  to  the  rolls,  even  though  such 
names  have  been  arbitrarily  stricken  there- 
from without  the  notice  and  opportunity  for 
hearing  essential  to  due  process  of  law. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  B  tl ;   Dec.  Dig.  S  10.*3 

Mandamus  (|  166*)— Answe»-Demuebei^ 

6.  Mandamus  to  compel  the  Secretary  of 
the  Interior  to  restore  to  the  freedmen  rolls 
of  the  Creek  Nation  the  names  of  those  who 
had  been  arbitrarily  stricken  therefrom 
without  due  process  of  law  was  properly  re- 
foaed  where  a  general  demurrer  to  the  an- 


swer, setting  up  that  the  original  enrol- 
ment was  procured  by  fraud,  was  overruled, 
and  the  relators,  instead  of  replying,  elected 
to  stand  on  their  demurrer. 

[Bd.    Note.— For   other   cases,   see   Mandamus, 
Cent.  Dig.  §B  860V6-S64;    Dec  Dig.  |  165.*] 

[No.  60.] 

Argued  November  14,  1911.     Decided  De* 

cember  4,  1911. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which,  on  a  second  appeal,  af- 
firmed a  judgment  of  the  Supreme  Court 
of  the  District,  refusing  mandamus  to  re- 
quire the  Secretary  of  the  Interior  to  restore 
the  names  of  relators  to  the  freedmen  rolls 
of  the  Creek  Nation,  from  which  they  had 
been  stricken.     Affirmed. 

See  same  case  below,  33  App.  D.  C.  196  j 
on  prior  appeal,  31  App.  D.  C.  332. 

Ml 

Statement  by  Mr.  Justice  lAmar:  g 

*In  error  from  a  judgment  of  the  court  • 
of  appeals  of  the  District  of  Columbia,  af- 
firming an  order  of  the  lower  court,  re- 
fusing to  issue  a  writ  of  mandamus  r^ 
quiring  the  Secretary  of  the  Interior  to  re- 
store the  names  of  relators  to  the  freed- 
men rolls  of  the  Creek  Nation,  from  which 
they  had  been  stricken.  31  App.  D.  C.  332» 
33  App.  D.  C.  195. 

Messrs.  Charles  H.  Merillat.  Charles  J. 
Kappler,  James  K.  Jones,  and  W.  D.  Half- 
hill  for  plaintiffs  in  error. 

Assistant  Attorney  General  Harr  for  de- 
fendant in  error. 

e 

*  Memorandum  opinion  by  direction  of  the  • 
court.    By  Mr.  Justice  liaraar: 

1.  Where,  under  the  provisions  of  acts 
of  Congress,  and  after  a  hearing,  the  names 
of  relators  were  duly  entered  as  Creek 
freedmen  by  blood  on  the  rolls  made  and 
approved  by  the  Secretary  of  the  Interior, 
rights  were  acquired  of  which  the  freed- 
men could  not  be  deprived  without  that 
character  of  notice  and  opportunity  to  be 
heard  essential  to  due  process  of  law.  Gar- 
field V.  United  States,  211  U.  S.  249,  53  L. 
ed.  168,  29  Sup.  Ct.  Rep.  62. 

2.  Notice  to  the  attorney  of  such  freed- 
men, given  a  few  hours  before  the  hearing 
of  a  motion  to  strike  their  names,  on  the 
ground  that  their  enrolment  had  been  se-^ 
cured  by  perjury,  was  not  such  notice  asg 
afforded  due  process.  •  Roller  v.  Holly,  176  • 
U.  S.  399,  409,  44  L.  ed.  520,  524,  20  Sup. 
Ct.  Rep.  410;  Hagar  v.  Reclamation  Dist. 
No.  108,  111   U.  S.  708,  28  L.  ed.  572,  4 
Sup.  Ct.  Rep.  663;  Iowa  C.  R.  Co.  v.  Iowa, 
160  U.  S.  393,  40  L.  ed.  469,  16  Sup.  Ck 
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Rep.  344;  Hovey  v.  Elliott,  167  U.  S.  414, 
42  L.  ed.  220,  17  Sup.  Ct  Rep.  841. 

3.  In  the  absence  of  other  controlling 
facts,  the  Secretary  of  the  Interior  could 
have  been  required  by  mandamus  to  restore 
the  names  of  those  thus  arbitrarily  strick- 
en off  without  notice.  Garfield  v.  United 
States,  supra. 

4.  But  mandamus  is  not  a  writ  of  right. 
It  issues  to  remedy  a  wrong,  not  to  pro- 
mote one,  and  will  not  be  granted  in  aid 
of  those  who  do  not  come  into  court  with 
clean  hands. 

5.  Although  the  petition  for  the  writ  al- 
leged that  relators  were  freedmen,  duly  en- 
rolled, and  denied  the  truth  of  the  testi- 
mony on  which  their  names  were  stricken 
off,  yet,  where  the  answer  of  the  Secretary 
referred  to  that  testimony,  and  alleged,  ''on 
information  and  belief,  that  the  relators 
were  not  freedmen  members  or  members  by 
blood  or  marriage  of  the  Greek  Nation,  and 
that  their  enrolment  had  been  procured  by 
fraud/'  a  defense  was  stated,  proof  of  which 
would  have  defeated  the  right  to  a  restora- 
tion of  relators'  names,  even  though  they 
had  been  improperly  stricken  from  the  rolls 
without  due  process.  United  States  ex  rel. 
Redfield  v.  Windom,  137  U.  S.  636,  646,  34 
Jj.  ed.  811,  815,  11  Sup.  Ct.  Rep.  197;  Re 
Sanford  Fork  A  Tool  Co.  160  U.  S.  267,  40 
L.  ed.  417,  16  Sup.  Ct.  Rep.  291. 

6.  Where  a  general  demurrer  to  an  an- 
swer containing  such  defense  was  overruled, 
and  the  relators,  instead  of  replying,  elected 
to  stand  on  their  demurrer,  the  writ  of 
mandamus  was  properly  refused.  Re  San- 
ford Fork  A  Tool  Co.  supra. 

7.  To  have  issued  the  writ  would  have 
involved  the  useless  thing  of  requiring  re- 
lators' names  to  be  re-entered,  and  in  other 
proceedings  having  their  names  stricken 
because  the  original  enrolment  had  been 
procured  by  fraud,  thus  admitted  by  the 
demurrer. 

Affirmed. 


(222  U.  8.  210.) 

BANKER  BROTHERS  COMPANY,  Plff.  in 

Err., 

V. 

COMMONWEALTH  OP  PENNSYLVANIA. 

Commerce    ({   40*)— Retail   Vendobs  — 

Goods  Made  Outbids  State. 

A  state  does  not  tax  interstate  transac- 
tions  by  imposing  a  tax  upon  a  domestic 
corporation  sellins  within  a  designated  ter- 
ritory in  the  state  automobiles  built  by  a 
foreign  corporation  under  an  arrangement 
by  which  the  latter  agreed  to  build  for  and 
sell  to  the  former,  for  cash,  at  a  specified 
less  than  list  price,  deliveries  to  be  made  as 
soon  as  practicable  after  orders  should  be 
received,    the    domestic    corporation    cus- 


(tomarily  making  payment  through  drafts 
attached  to  the  bills  of  lading,  and  there 
being  nothing  connecting  the  ultimate  buyer 
with  the  manufacturer  other  than  a  war- 
ranty direct  from  manufacturer  to  buyer, 
and  such  buyer's  agreement  "to  pay  the  list 
price  f.  o.  b.  factory,"  since  such  sales  are 
not  interstate  ones,  the  relation  of  prin- 
cipal and  agent  between  the  foreign  and 
domestic  corporations  not  existing  so  far 
as  the  buyer  is  concerned. 

[Ed.    Note.— For   other   caaea,   see   Commerce, 
Cent.  Dig.  fiB  29,  80;    Dec.  Dig.  I  40.*] 

[No.   72.] 

Argued  November  17,   1911.     Decided  De- 
cember 4,  1011. 

IN  ERROR  to  the  Superior  Court  of  the 
State  of  Pennsylvania  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  of  Allegheny  Coun- 
ty, in  that  state,  imposing  a  retail  vendor's 
tax  upon  a  domestic  corporation  selling 
automobiles  built  by  a  foreign  corporation, 
leave  to  appeal  to  the  Supreme  Court  of  the 
state  having  been  refused.     Affirmed. 

See  same  case  below,  38  Pa.  Super.  Ci. 
101. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  J.  Kent  and  Henry  A. 
Miller  for  plaintiff  in  error. 

Messrs.  George  H.  Oalvert,  James  M. 
Magee,  Donald  Thompson,  Murdoch  Ken- 
drick,  and  John  C.  Bell  for  defendant  in  er- 
ror. e% 

*Mr.  Justice  Ijamar  delivered  the  opinion* 
of  the  court: 

The  Banker  Brothers  Company,  a  cor- 
poration doing  business  in  Pittsburg,  was 
charged,  as  retail  vendors,  with  a  tax  of 
1  per  cent  on  $361,000  on  sales  of  auto- 
mobiles to  persons  in  Pennsylvania,  under 
a  statute  of  that  state.  It  denied  liability 
on  the  ground  that  the  sales  were  inter- 
state transactions.  A  decision  of  that  point 
involves  the  question  as  to  whether  Banker 
Brothers  Company  acted  as  principal  or 
as  agent  of  a  New  York  manufacturer. 

It  appears  that  the  George  N.  Pierce  Com- 
pany was  engaged  in  the  business  of  manu- 
facturing automobiles  in  Buffalo,  and  in 
1905  made  a  contract  by  which  it  agreed 
"to  build  for  and  sell  automobiles  to  Bank- 
er Brothers  Company  at  20  per  cent  less 
than  list  prices.  Deliveries  to  be  f.  o.  b. 
Buffalo  as  soon  as  practicable  after  order 
for  deliveries  are  received.  Payments  to  ba 
made  in  cash." 

The  Banker  Brothers  Company  kept  no 
machines  in  stock  except  those  used  for 
demonstration,  and  were  allowed  to  sell 
only  within  a  restricted  territory  on  terms 
stipulated  by  the  manufacturer.    The  pur* 
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chaser  of  tbe  machine  waa  to  pay  at  least 
10  per  cent  wlien  he  signed  a  printed  form 
addressed   to   Banker    Brothers    Company, 

requesting  it  "to  enter  my  order  for 

motor  car,  for  wliich  I  agree  to  pay  the 
list    price,    f.    o.    b.    factory,    as    follows: 

$ upon   signing  this   order,   and  the 

balance  upon  delivery  of  the  car  to  me." 

The  name  of  the  Pierce  Company  did  not 
appear  anywhere  on  this  printed  form  fur- 
nished by  it,  but  when  the  Banker  Brothers 
^  Company  accepted  the  order,   it  remitted 
Jj  the  cash  to  the  Pierce  Company.     If  the 

*  latter* accepted  the  order,  it  agreed  there- 
upon to  make  the  automobile  and  ship  it, 
drawing  on  Banker  Brothers  Company  for 
the  balance  of  the  list  price,  less  20  per 
cent,  with  bill  of  lading  attached.  The 
Banker  Brothers  Company,  on  paying  the 
draft,  took  up  tbe  bill  of  lading,  received 
from  the  carrier  an  automobile  which, 
though  shipped  in  interstate  commerce,  had 
become  at  rest  in  the  state  of  Pennsyl- 
Tania.  Banker  Brothers  Company  had  the 
title,  and  delivered  it  to  the  buyer  on  his 
paying  the  balance  of  the  purchase  money. 
Compare  Dozier  y.  Alabama,  218  U.  S.  124, 
64  L.  ed.  965,  28  L.RA.(N.S.)  264,  30  Sup. 
Ct.  Rep.  649.  The  written  contract  was 
silent  on  the  subject,  but  it  was  stipulated 
that  the  Pierce  Company  warranted  the 
machine  direct  to  the  purchaser. 

It  is  contended  that  Banker  Brothers 
Company  were  agents  and  the  Pierce  Com- 
pany an  undisclosed  principal.  It  is  urged 
that  the  sale  was  an  interstate  transaction 
between  the  manufacturer  and  the  pur- 
chaaer,  with  Banker  Brothers  Company 
merely  acting  as  an  agent  which  looked 
after  the  delivery  of  the  machine  and  col- 
lected the  purchase  price. 

This  is  one  of  the  common  cases  in  which 
parties  find  it  to  their  interest  to  occupy 
the  position  of  vendor  and  vendee  for  some 
purposes  under  a  contract  containing  terms 
which,  for  the  purpose  of  restricting  sales 
and  securing  payment,  come  near  to  creat- 
ing the  relation  of  principal  and  agent. 
But,  as  between  Banker  Brothers  Company 
and  the  Pittsburg  purchaser,  there  can  be 
no  doubt  that  it  occupied  the  position  of 
vendor.  As  such  it  was  bound  by  its  con- 
tract to  him,  and  under  the  duty  of  paying 
to  the  state  a  tax  on  the  sale. 

The  name  of  the  Pierce  Company  was  not 
mentioned  in  the  order  signed  by  the  pur- 
chaser. Had  there  been  a  breach  of  its 
terms  he  would  have  had  a  cause  of  action 
against  the  Banker  Brothers  Company, 
with  whom  alone  he  dealt.  If  he  had  failed 
^  to  complete  the  purchase,  the  Pierce  Com- 
Jj  pany  would  have  no  right  to  sue  him  on  the 

•  contract.  The  fact  that  he  was  liable  for 
th«  freight  by  virtue  of  the  agreement  to 


€i. 


pay  the  list  price  f.  o.  b.  factory"  did  not 
convert  it  into  a  sale  by  the  manufacturer 
at  the  factory;  neither  was  that  result  ac- 
complished because,  with  the  machine, 
Banker  Brothers  Company  also  delivered 
to  the  buyer  in  Pittsburg  a  warranty  from 
the  manufacturer  direct. 

These  were  mere  incidents  of  the  intra- 
state contract  of  sale  between  Banker 
Brothers  Company  and  the  purchaser  in 
Pittsburg,  who  was  not  concerned  with  the 
question  as  to  how  the  machine  was  ac- 
quired by  his  vendor,  or  whether  that  eom- 
pany  bought  it  from  another  dealer  in  tho 
same  city,  or  from  the  manufacturer  in 
New  York.  The  contract  was  made  in 
Pennsylvania,  and  was  there  to  be  per- 
formed by  the  delivery  of  the  automobile 
and  the  payment  of  the  balance  of  the  pur- 
chase price.  See  American  Steel  &  Wire 
Co.  V.  Speed,  192  U.  S.  500,  48  L.  cd.  538, 
24  Sup.  Ct.  Rep.  365;  American  Exp.  Co. 
V.  Iowa,  196  U.  S.  146,  49  L.  ed.  423,  26 
Sup.  Ct.  Rep.  182.  The  court  properly  held 
it  was  not  an  interstate  transaction,  but 
taxable  under  the  laws  of  Pennsylvania. 

Afi&rmed. 


(222  U.  8.  215.) 

UNION  PACIFIC  RAILROAD  COMPANY, 

Plflf.  in  Err., 

v. 

UPDIKE  GRAIN  COMPANY  and  Crowcll 

Lumber  &  Grain  Company. 

Oabbiebs   (|  82»)— Regulations— Allow- 
ance TO  Shippers— DiscBuiiNATioN. 

1.  A  carrier  cannot  refuse  the  allowanea 
for  elevator  service  on  through  grain  in 
carloads  at  terminal  points  to  elevator  own- 
ers who,  through  ownership  of  the  grain, 
derive  an  incidental  advantage  by  using  the 
opportunity  afforded  during  the  process  of 
elevation  to  weigh,  store,  inspect,  clean,  mix, 
or  otherwise  treat  the  grain,  in  view  of  the 

Provisions  of  the  act  of  June  29,  1906  (34 
tat.  at  L.  584,  590,  chap.  3591,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  1150),  recognizing  that 
services  in  transportation,  rendered  by  an 
owner  of  the  property  transported,  are  to 
be  paid  for  by  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  §  32.«] 

Carriers   (j  32*)— DiscBnaNAXioN— Elb- 

VATOB  GhABOBS. 

2.  A  carrier  eannot  enforce  a  rule  making 
its  allowance  for  elevator  service  on  through 
grain  in  carloads  at  terminal  points  con- 
ditional upon  the  return  of  the  empty  car 
to  the  carrier  within  forty-eight  hours  after 
delivery  to  the  elevator,  so  as  to  defeat  the 
right  to  compensation  for  elevator  service 
rendered  at  elevators  located  on  the  lines 
of  other  railroads,  where  the  return  of  the 
cars  to  the  carrier  was  made  impossible  br 
the  rules  of  a  railway  association  of  which 
the  carrier  was  a  member,  and  over  which 
the  elevator  owners  had  no  control,  no  such 
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impouibility  esdsting  if  tlie  elevator  was 

one   of   those   located   along   the   carrier's 

tracks. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  82.*] 

Cabriebs   (I  32*)— Discrimination— Ele- 

VATOB  ChABQES. 

3.  A  carrier  maj  make  its  allowance  for 
elevator  service  on  through  grain  in  car- 
loads at  terminal  points  at  elevators  located 
on  the  lines  of  other  carriers,  as  well  as 
those  located  along  its  own  tracks,  con- 
ditional upon  the  return  of  the  empty  car 
to  the  carrier  within  forty-eight  hours  after 
delivery  to  the  elevator,  where  such  car  can 
be  unloaded  and  returned  in  a  much  shorter 
time. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  S2.*] 

[Nos.  353,  354,  355,  356.] 

Ai^ed  October  18,  1911.     Decided  Decem- 
ber 4,  1911. 

FOUR  WRITS  OF  ERROR  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  modi- 
fying, and  affirming  as  modified,  a  judg- 
ment of  the  Circuit  Court  for  the  District 
of  Nebraska,  directing  a  verdict  in  favor  of 
plaintiffs  in  an  action  by  elevator  owners  to 
recover  from  the  carrier  compensation  for 
elevator  service.    Affirmed. 

See  same  case  below,  101  C.  C.  A.  583, 
178  Fed.  223. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maxwell  Evarts,  F.  C.  Dillard, 
and  Henrv  W.  Clark  for  plaintiff  in  error. 

Messrs.  Edward  P.  Smith  and  Constan- 
9  tine  J.  Smyth  for  defendants  in  error. 

•    *Mr.  Justice  liamar  delivered  the  opinion 
•f  the  court: 

In  1899,  the  Union  Pacific  found  it  de- 
sirable to  have  grain  unloaded  at  its  ter- 
minals in  Council  Bluffs  In  order  that  cars 
might  be  promptly  returned  for  use  on  its 
line.  In  consideration  that  Peavey  would 
there  erect  and  maintain  an  elevator,  it 
agreed  to  pay  him  H  cents  per  hundred  for 
elevating  grain.  It  subsequently  made  simi- 
lar contracts  with  what  are  called  "Peavey 
Companies,"  which  had  elevators  along  its 
tracks  in  the  cities  of  Omaha,  South  Omaha, 
and  Kansas  City,  terminal  points  of  the 
Union  Pacific.  Thereafter  it  agreed,  on  cer- 
tain conditions,  to  pay  for  similar  service 
by  elevator  companies  in  the  same  cities, 
even  though  the  elevators  were  not  located 
immediately  on  the  railroad  tracks.  It 
thereupon  filed  a  tariff  circular  with  the 
Commission,  in  which  the  Union  Pacific  re- 
cited that  "to  expedite  the  movement  and 
to  secure  the  prompt  release  and  return 
of  equipment,  an  allowance  will  be  made" 
to    elevators    performing    the    service    on 


through  grain  in  carloads,  transferred  hj 
the  elevators  at  the  points  named: 

''No  allowance  will  be  made  when  mora 
than  forty-eight  hours  elapse  between  the 
time  of  delivery  to  the  elevator  or  connect- 
ing line  and  the  release  and  return  of  thet« 
empty  car  to  the  Union  Pacific."  Jj 

*That  company  was  and  is  a  member  of  a* 
railway  association,  which  regulated  the 
switching,  loading,  and  unloading  of  cars. 
One  of  its  rules  provided  that 
"cars  received  loaded  in  switching  serv- 
ice must  be  confined  to  switching  territory, 
and  when  emptied  must  be  returned  to  the 
owner,  if  a  direct  connection  within  that 
territory,  or  to  the  road  from  which  re- 
ceived, or  may  be  loaded  in  accordance  with 
rule  2  a,  b,  c." 

Rule  2  a,  "loaded  via  any  road,  so  that 
the  home  road  will  participate  in  the 
freight  rate;  (b)  loaded  to  the  road  from 
which  originally  received,  if  such  loading 
is  in  the  direction  of  the  home  road,  but 
not  otherwise;  (c)  loaded  to  an  inter- 
mediate road,  if  in  the  direction  of  the 
home  road." 

As  the  Peavey  elevators  were  located 
alongside  the  tracks  of  the  Union  Pacific, 
these  rules  did  not  affect  their  right  to  re- 
cover for  elevation  service.  But,  as  the 
elevators  of  the  defendants  in  error  were 
located  on  the  lines  of  other  railroads  in 
Omaha  and  South  Omaha,  it  frequently 
happened  that  ears,  after  being  unloaded 
at  their  elevators,  were  not  returned  to  the 
Union  Pacific,  and  that  others  were  not  re- 
turned within  forty-eight  hours.  In  those 
cases  the  Union  Pacific  refused  to  make 
payment  for  unloading  these  cars.  The  de- 
fendants in  error  filed  a  complaint  with 
the  Commission,  asking  for  reparation.  An 
order  to  that  effect  having  been  granted, 
they  brought  a  joint  suit  for  reparation. 

Most  of  the  allegations  in  the  complaint 
were  denied  by  the  Union  Pacific  in  its 
answer,  which  claimed  that  nothing  was 
due,  because  the  plaintiffs  had  not  returned 
the  cars  within  forty-eight  hours  stipulated 
in  the  tariff  on  file.  It  also  alleged  that 
the  grain  had  been  unloaded  through  plain- 
tiffs' private  elevators,  which  were  not 
operated  in  the  exercise  of  any  public  duty,  ^ 
but  for  the  purpose  of  private  gain;  that  J{ 
the  handling  of  the  grain  was  for  the* pur-  • 
pose  of  having  it  weighed,  stored,  inspected, 
cleaned,  mixed,  or  otherwise  treated  in  tha 
elevator,  and  that  the  tariff  allowing  for 
elevator  charges  in  their  elevator  was  un- 
lawful. 

After  hearing  evidence  showing  the 
amount  of  grain  elevated  for  which  payment 
had  not  been  made,  and  considering  the 
tariff  and  rules  of  the  switching  company, 
the  court  directed  a  verdict  in  favor  of  eadi 
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of  the  plaintiffs  for  the  amount  shown  to 
be  due  them.  The  judgment  as  modified 
was  affirmed  by  the  circuit  court  of  ap- 
peals (101  C.  C.  A.  683,  178  Fed.  230), 
and  the  railroad  brought  the  case  here. 
There  are  forty  assignments  of  error,  but 
they  need  not  be  separately  considered,  as 
the  case  must  be  determined  by  a  few  eon- 
trolling  principles: 

1.  The  Union  Pacific's  contention  that 
payment  for  reparation  cannot  be  made  to 
the  owner  who  stores  and  mixes  the  grain 
must  first  be  considered. 

The  long-mooted  question  as  to  whether 
elevation  was  such  a  part  of  transporta- 
tion as  to  bring  it  within  the  jurisdiction 
of  the  Interstate  Conunerce  Commission  was 
answered  by  the  act  of  June  29,  1906  (34 
Btat.  at  L.  584,  500,  chap.  3591,  U.  S.  Comp. 
Stat.  Supp.  1009,  p.  1150),  in  which  Con- 
gress declared  that  the  term  "'transpor- 
tation' shall  include  .  •  .  ail  .  .  . 
facilities  of  shipment,  .  .  .  irrespec- 
tive of  ownership,  .  .  .  and  all  services 
in  connection  with  the  .  .  .  elevation 
and  transfer  in  transit  .  .  .  and  hand- 
ling of  property  transported."  Carriers 
were  required  "to  provide  and  furnish  such 
transportation  upon  reasonable  request 
therefor." 

The  act  recognized  that  the  shipper  him- 
self might  own  the  elevator  or  other  facility 
included  within  the  definition  of  transpor- 
tation. For  §  4  (34  Stat,  at  L.  590,  chap. 
3501,  U.  S.  Comp.  Stat.  Supp.  1900,  p. 
1150)  provides  that  "if  the  owner  .  .  . 
renders  any  service  connected  with  such 
transportation,  or  furnishes  any  instru- 
mentality used  therein,  the  charge  and  al- 
I  lowance  therefor  shall  be  no  more  than  is 
just  and  reasonable,"* the  Commission  being 
authorized  to  determine  what  was  reason- 
able. 

This  act  was  passed  after  the  decision 
by  the  Commission  in  1004  (10  Inters.  Com. 
Rep.  309)  that  the  Peavey  contract  was 
valid,  and  after  the  recommendation  in  its 
report  for  1005  (p.  11),  that  it  should  bo 
given  authority  to  determine  whether  the 
allowance  paid  to  the  owner  was  just.  Tho 
statute  must  be  taken  as  a  legislative  recog- 
nition of  the  long-continued  practice,  and  a 
declaration  that  the  incidental  advantage 
derived  by  the  owner  was  not  undue. 

In  pursuance  of  the  authority  thus  ex- 
pressly conferred,  the  Interstate  Commerce 
Commission,  in  April,  1007  (12  Inters. 
Com.  Rep.  86),  fixed  the  allowance  for  ele- 
vating grain  at  f  of  a  cent  per  hundred 
pounds,  being  actual  cost,  with  no  allow- 
ance whatever  for  profit.  Its  final  order 
(14  Inters.  Com.  Rep.  315),  prohibiting  any 
payment  to  the  owner  who  performed  this 
transportation  service,  was  reversed,  as  be- 


ing beyond  the  Jurisdiction  of  the  Commis- 
sion, because  Congress  had  expressly  per- 
mitted such  payment  to  be  made  (Inter- 
state Commerce  Commission  v.  Peavey,  222 
U.  S.  42,  56  U  ed.  83.  32  Sup.  Ct  Rep.  22). 
The  language  of  the  statute  and  this  deci- 
sion answer  the  Union  Pacific's  contention 
that  it  was  unlawful  to  pay  these  com- 
panies for  transportation  services. 

2.  The  Union  Pacific's  desire  to  have  cars 
promptly  unloaded  so  that  they  might  be 
returned  to  its  own  line  may  have  been  the 
principal  motive  which  induced  it  to  agree 
to  pay  elevator  charges.  But  the  considera- 
tion moving  between  the  carrier  and  the 
elevator  was  the  service  performed  by  the 
latter  in  unloading  grain  at  terminal 
points.  This  relieved  the  carrier  of  the 
expense  of  building  similar  structures,  and 
avoided  the  delay  of  having  the  grain  trans- 
ferred from  one  car  to  another  by  the  slow 
process  of  shoveling.  When  the  service  was 
rendered,  the  carrier  received  value  for^ 
which  it  was  bound  to  pay,  whether  per-g 
formed  by  the  owner  of  the  grain  or* some* 
other  person  hired  for  the  same  purpose. 
Having  earned  the  compensation,  the  ele- 
vator company  could  not  be  deprived  of  its 
right  because  foreign  cars  were  not  returned 
to  the  Union  Pacific  under  the  rules  of  the 
railway  association  of  which  the  Union 
Pacific  was  a  member,  and  over  which  the 
elevator  companies  had  no  control. 

3.  For  elevating  grain  from  like  foreign 
cars  the  Peavey  Companies  were  paid  be- 
cause their  elevators  happened  to  be  lo- 
cated on  the  Union  Pacific  tracks.  But  if 
the  rule  is  valid  against  the  plaintiffs,  it 
would  put  it  in  the  power  of  the  carrier  to 
say  which  elevator  should  be  paid,  and 
which  not  paid,  for  performing  the  same 
transportation  service.  It  could  load  grain 
belonging  to  the  plaintiffs  into  foreign  cars, 
and,  in  spite  of  the  service  rendered  by 
them  to  the  carrier  in  unloading,  no  pay- 
ment would  be  made,  because  these  foreign 
cars,  under  the  rule,  were  not  returned  to 
the  Union  Pacific.  It  is  not  necessary  that 
any  such  improper  purpose  should  be  shown 
to  exist.  It  might  have  existed,  and  if  so, 
could  not  be  proved  by  the  injured  party. 
The  power  to  make  such  a  discrimination 
would  prevent  the  enforcement  of  any  regu- 
lation frequently  having  such  operation. 

The  carrier  cannot  pay  one  shipper  for 
transportation  service,  and  enforce  an  arbi- 
trary rule  which  deprives  another  of  com- 
pensation for  similar  service.  To  receive 
the  benefit  of  such  work  by  one  elevator 
without  making  compensation  therefor 
would,  in  effect,  be  the  involuntary  pay- 
ment by  such  elevator  of  a  rebate  to  the 
railroad  company,  for  it  would  enable  the 
railroad  to  receive  more  net  freight  on  ita 
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grain  than  was  received  from  its  eompetitor 
located  on  the  railroad's  tracks.  This  can- 
not  be  directly  done,  nor  indirectly  by 
means  of  regulation.  A  rule  apparently 
fair  on  its  face  and  reasonable  in  its  terms 
may,  in  fact,  be  unfair  and  unreasonable 
if  it  operates  so  as  to  give  one  an  advan- 

^tage  of  which  another,  similarly  situated, 

g  cannot  avail  himself. 

•  *4.  The  trial  court  was  right  in  holding 
that  the  railroad  company  must  make  repa- 
ration by  paying  for  the  elevation  of  grain 
in  those  cars  not  returned  in  forty-eight 
hours,  because  they  belonged  to  the  switch- 
ing company,  or  to  a  road  which  had  a 
direct  connection  in  the  switching  territory 
(2a),  and  in  those  which,  when  emptied, 
were  routed  so  that  the  home  road  par- 
ticipated in  the  freight  rate  (2b). 

But  while  elevators  off  the  tracks  of  the 
Union  Pacific  cannot  be  affected  by  unrea- 
sonable rules  tending  to  deprive  them  of 
just  compensation,  neither  can  they  dis- 
regard the  obligation  promptly  to  unload, 
so  that  the  cars  might  be  put  in  service  as 
soon  as  practicable.  This  was  conceded  by 
the  defendants  in  error,  and  they  accepted 
the  ruling  that  they  were  not  entitled  to  re- 
cover for  elevating  grain  out  of  some  200 
cars,  which  could  have  been  unloaded  and 
returned  in  a  much  shorter  time,  but  which 
they  detained  beyond  the  forty-eight  hours. 
Judgments  affirmed. 

Mr.  Justice  McKenna  and  Mr.  Justice 
Hughes  concur  in  the  result,  in  view  of 
the  decision  in  Interstate  Commerce  Com- 
mission V.  Peavey,  222  U.  S.  42,  56  L.  ed.  83, 
82  Sup.  Ct.  Rep.  22. 


(222  U.  S.  19L) 

JOHN  I.  MARTIN  et  al.,  Plffs.  in  Err.» 

V. 

A.  J.  WEST. 

CouBTB  (8  366^)— Federal  Coubts— Deci- 
sions OF  State  Coubts— Statutobt  Con- 

BTBUCTION. 

1.  The  Federal  Supreme  Court,  on  writ 
of  error  to  a  state  court,  will  accept  that 
court's  construction  of  a  state  statute  giv- 
ing a  lien  on  vessels  for  injuries  committed 
by  them  to  persons  or  property,  as  including 
injuries  to  a  bridge,  caused  by  a  foreign 
vessel  engaged  in  interstate  commerce. 

tB4.  Note.— For  other  easea,  see  Courts,  Cent 
Dig.  n  954-957.  960-968;    Dec.  Dig.  S  866.*] 

Coubts   (8  489*)— Cowcurbent  Jubisdio- 
TioN— Collision  with  Bbidob. 

2.  A  collision  between  a  vessel  and  a 
supporting  pier  of  a  bridge  over  a  navigable 
water  way  of  the  United  States,  caused  by 
the  negligent  management  of  the  vessel,  and 
resulting  in  the  collapse  of  a  span  of  the 
bridge,  and  its  fall  into  the  stream,  is  a 
nonmaritime  tort,  and  a  cause  of  action 
arising  thereon  is  tiierefore  not  within  the 


exclusive  admiralty  jurisdiction  of  the  Fed- 
eral courts,  but  the  owner  of  the  bridg* 
may  pursue  the  remedy  afforded  by  a  stat« 
statute,  even  though  that  law  gives  a  lien  on 
the  vessel. 

[Ed.  Note.— Por  other  cases,  see  Courts,  Cent 
Dig.  S  1326 ;    Deo.  Dig.  9  489.*] 

CoMicEBCB  (8  21*)— State  Regulation- 
Lien  ON  FoBKioN  Vessel. 
8.  The  creation  and  enforcement  of  a  lien 
for  a  nonmaritime  tort  against  a  foreign 
vessel  engaged  in  intersta^  commerce,  un- 
der Ballinger's  (Wash.)  Anno.  Codes  it 
Statutes,  §§  5953,  5954,  which  embrace  all 
vessels,  whether  domestic  or  foreign,  and 
whether  engaged  in  intrastate  or  interstate 
commerce,  does  not  offend  against  the  com- 
merce clause  of  the  Federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  B  21.«] 

[No.  83.] 

Argued  and  submitted  November  2,  1911. 
Decided  December  4,  1911. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  affirmed,  on  rehearing,  a  judg- 
ment of  the  Superior  Court  for  Chehalis 
County,  in  that  state,  enforcing  a  lien  for  a 
nonmaritime  tort  against  a  foreign  vessel 
engaged  in  interstate  commerce.     Affirmed. 

See  same  case  below,  47  Wash.  417,  92 
Pac.  334;  on  rehearing  61  Wash.  85,  21 
!L.R.A.(N.S.)  324,  97  Pac.  1102. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Trumbull,  Aldis  B. 
Browne,  Alexander  Britton,  and  Evans 
Browne  for  plaintiffs  in  error. 

Mr.  W.  C.  Keegln  for  defendant  in  error.  ^ 

•Mr.  Justice  Van  Devanter  delivered  the« 
opinion  of  the  court: 

This  case  arose  out  of  the  collision,  on 
May  7,  1906,  of  the  steamer  Norwood,  owned 
and  enrolled  at  San  Francisco,  with  a 
supporting  pier  of  a  toll  drawbridge  be- 
tween Aberdeen  and  South  Aberdeen,  in 
Chehalis  county,  Washington,  over  the  Che* 
halis  river,  a  navigable  stream  flowing  into 
an  arm  of  the  Pacific  ocean.  The  pier  stood 
upon  the  bed  of  the  river,  in  navigable 
water,  and  the  bridge  was  maintained  and 
used  as  a  connection  between  highways  on 
either  side  of  the  stream,  and  not  as  an 
aid  to  navigation.  The  vessel  was  engaged 
in  interstate  commerce,  was  proceeding  un- 
der her  own  motive  power,  and  so  struck 
the  pier  as  to  do  serious  injury  to  it,  and 
to  cause  one  span  of  the  bridge  to  collapse 
and  fall  into  the  river  within  a  few  hours 
thereafter.  The  cause  of  the  collision  was 
the  negligent  management  of  the  vessel  by 
her  master  and  owners. 

In  a  suit  brought  in  the  superior  court 
of  Chehalis  county,  by  the  owner  of  ths 


•For  other  cases  see  same  toplo  ft  I  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 


1911. 


MABTIN  T.  WIST. 


bridge,  agaliut  tlie  mmster  and  owners  of 
the  vessel,  the  former  asserted  and  sought 
to  enforce,  under  a  statute  of  the  state 
(Ballingcr's  Anno.  Codes  k  Statutes,  §§  69- 
63,  5954),  a  lien  against  the  vessel  for  his 
damages  so  sustained;  caused  the  vessel 
to  be  seized  and  detained  by  a  temporary 
receiver,  until  released  by  the  substitution 
of  a  bond  by  the  master  and  owners  in 
place  of  the  vessel;  and  recovered  a  judg- 
ment, assessing  his  damages  at  $13,761.89, 
and  establishing  the  lien  so  asserted.  The 
judgment  was  affirmed  by  the  supreme 
court  of  the  state  (61  Wash.  85,  21  L.ILA. 
(N.S.)  324,  97  Pac.  1102),  and  its  decision 
ia  now  called  in  question  upon  various 
grounds,  which,  in  view  of  our  prior  deci- 
sions, require  but  brief  notice. 

*The  pertinent  portions  of  the  state  stat- 
ute are  as  follows: 

"Sec  6953.  All  steamers,  vessels,  and 
boats,  their  tackle,  apparel,  and  furniture, 
are  liable,— 

"6.  For  injuries  committed  by  them  to 
persons  or  property  within  this  state,  or 
while  transporting  such  persons  or  prop- 
erty to  or  from  this  state. 

''Demands  for  these  several  causes  con- 
stitute liens  upon  all  steamers,  vessels,  and 
boats,  and  their  tackle,  apparel,  and  furni- 
ture, and  have  priority  in  their  order  here- 
in enumerated,  and  have  preference  over 
all  other  demands;  but  such  liens  only  con- 
tinue in  force  for  the  period  of  three  years 
from  the  time  the  cause  of  action  accrued. 

"Sec  6954.  Such  liens  may  be  enforced, 
in  all  cases  of  maritime  contracts  or  serv* 
ice,  by  a  suit  in  admiralty,  tn  rem,  and  the 
law  regulating  proceedings  in  admiralty 
ahall  govern  in  all  such  suits;  and  in  all 
cases  of  contracts  or  service  not  maritime, 
by  a  civil  action  in  any  district  court  of 
this  territory." 

1.  It  is  objected  that  the  statute  does  not 
include  injuries  to  a  fixed  structure  like  a 
bridge,  but  only  to  persons  or  property 
while  being  transported,  or,  at  most,  to 
movable  property  susceptible  of  being  trans- 
ported; and  does  not  include  a  foreign  ves- 
ael,  such  as  the  Norwood,  but  only  domes- 
tic vessels.  But  of  this  it  is  enough  to 
say,  the  supreme  court  of  the  state  has  con- 
strued the  statute  otherwise,  and  the  case 
is  on  in  which  ws  accept  that  construction. 
The  Winnebago  (Iroquois  Transp.  Go.  v. 
De  Laney  Forge  k  Iron  Co.)  205  U.  S.  354, 
61  L.  ed.  836,  27  Sup.  Ct.  Rep.  609;  Smiley 
▼.  Kansas,  196  U.  S.  447,  49  L.  ed.  646,  26 
Sup.  Ct.  Rep.  289;  Gatewood  v.  North  Caro- 
lina, 203  U.  S.  631,  61  L.  ed.  305,  27  Sup. 
Ct.  Rep.  167. 

2.  It  next  is  insisted  that  the  injury  on 
account  of  which  the  lien  was  asserted  was 


a  maritime  tort,  and  therefore  the  eause  of 
action  was  within  the  exclusive  admiralty 
jurisdiction  of  the  courts  of  the  United 
States;  the  argument  being  that,  as  the 
collapsing  span  of  the  bridge  fell  into  the 
river,  it  was  there  that  the  substance  and^, 
consummation  of  the  wrong  took  place  a 
*  It  may  be  that  the  damage  ensuing  from* 
the  collision  was  aggravated  by  the  fact 
that  the  span  fell  into  the  stream  and  was 
subjected  to  the  force  of  the  current,  and 
submerged  in  the  water;  but,  if  that  be  so, 
it  furnishes  no  criterion  for  determining 
whether  the  tort  was  maritime  or  non- 
maritime,  because  that  question  must  be  re- 
solved according  to  the  locality  and  char- 
acter of  the  injured  thing — ^the  bridge,  with 
its  spans  and  supporting  piers — at  the  time 
of  the  collision.  It  was  then  that  the  causal 
influence  of  the  negligent  management  of 
the  vessel  took  effect  injuriously  and  gave 
rise  to  a  cause  of  action ;  and  what  followed 
is  important  only  as  bearing  upon  the  ex- 
tent of  the  injury  and  resulting  liability. 
This  is  well  illustrated  in  Johnson  v.  Chi- 
cago k  P.  Elevator  Co.  119  U.  S.  388,  80  L. 
ed.  447,  7  Sup.  Ct  Rep.  264.  There,  the 
jib  boom  of  a  schooner,  in  the  Chicago 
river,  was  negligently  driven  through  the 
wall  of  a  warehouse  on  adjacent  land, 
whereby  a  large  quantity  of  shelled  com, 
stored  in  the  warehouse,  ran  out  into  the 
river  and  was  lost.  It  was  held  that  the 
substance  and  consummation  of  the  wrong 
took  place  on  land,  and  that  the  tort  was 
nonmaritime,  although  the  damage  inflicted 
consisted  chiefly  of  the  loss  of  the  corn. 
Other  applications  of  the  same  principle 
are  shown  in  The  Strabo,  90  Fed.  110,  and 
The  Haxby,  95  Fed.  170. 

As  the  bridge  was  essentially  a  land 
structure,  maintained  and  used  as  an  aid 
to  commerce  on  land,  its  locality  and  char- 
acter were  such  that  the  tort  was  nonmari- 
time (The  Plymouth  [Haugh  v.  Western 
Transp.  Co.]  8  Wall.  20,  18  L.  ed.  125; 
The  Blackheath  [United  States  v.  Evans] 
195  U.  S.  361,  49  L.  ed.  236,  25  Sup.  Ct. 
Rep.  46;  Cleveland  Terminal  k  Valley  R. 
Co.  V.  Cleveland  S.  S.  Co.  208  U.  S.  316, 
52  L.  ed.  508,  28  Sup.  Ct  Rep.  414,  13  A. 
k  E.  Ann.  Cas.  1215;  The  Troy,  208  U.  8. 
321,  52  L.  ed.  612,  28  Sup.  Ct.  Rep.  416) ; 
and  consequently  it  was  admissible  to  pur- 
sue in  the  state  court  the  remedy  provided 
by  the  state  statute,  even  though  that  law 
gave  a  lien  on  the  vessel  (Johnson  v.  Chi- 
cago k  P.  Elevator  Co.  supra;  Knapp,  8.  k 
Co.  Co.  V.  McCaffrey,  177  U.  S.  638,  44  L. 
ed.  921,  20  Sup.  Ct.  Rep.  824;  The  Winne- 
bago, supra).  00 

3.  Lastly,  it  is  contended  that  the  stat-S 
ute,  as* interpreted  by  the  supreme  court* 
of  the  state,  offends  sgainst  the  eommerea 
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eUuBe  of  the  Constitntioii  of  the  United 
States,  in  that  the  creation  and  enforce- 
ment of  such  a  lien  against  a  foreign  vessel 
engaged  in  interstate  commerce  is  an  un- 
warranted interference  with  such  commerce. 

We  do  not  perceive  in  the  statute,  as 
interpreted  and  applied  in  the  present  case, 
any  basis  for  this  contention.  As  inter- 
preted, the  statute  embraces  all  vessels, 
whether  domestic  or  foreign,  and  whether 
engaged  in  intrastate  or  interstate  com- 
merce, and  therefore  it  cannot  be  said  that 
its  purpose  is  to  regulate  the  latter.  Its 
enforcement  may  occasionally  and  tempo- 
rarily interrupt  or  prevent  the  use  of  a 
vessel  in  such  commerce,  as  in  this  in- 
stance; but  such  an  interference  is  inci- 
dental only,  is  almost  inseparable  from  the 
compulsory  enforcement  of  liabilities  of 
the  class  in  question,  is  not  in  conflict  with 
any  regulation  of  Congress,  and  does  not  in 
itself  offend  against  the  commerce  clause 
of  the  Constitution.  Johnson  v.  Chicago  & 
P.  Elevator  Co.  119  U.  S.  388,  400,  30  L. 
ed.  447,  451,  7  Sup.  Ct.  Rep.  254;  The  Win- 
nebago (Iroquois  Transp.  Co.  v.  De  Laney 
Forge  &,  Iron  Co.)  205  U.  S.  354,  362,  61 
li.  ed.  836,  840,  27  Sup.  Ct.  Rep.  500;  Davis 
V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  217  U. 
S.  157,  179,  54  L.  ed.  708,  720,  27  L.ILA. 
(N.S.)  823,  30  Sup.  Ct  Rep.  463,  18  A.  & 
E.  Ann.  Cas.  907. 

We  think  the  questions  presented  were 
rightly  decided  by  the  Supreme  Court  of 
the  state,  and  its  judgment  is  affirmed. 

Affirmed. 


(222  U.  S.  199.) 

UNITED  STATES   OP  AMERICA  et   al., 

Plffs.  in  Err., 

V. 

CONGRESS  CONSTRUCTION  COMPANY 

et  al. 

Courts  (8  385*)  —  Federai,  S  u  p  r  e  m 
Court— JiTRiSDicTioN— Review  of  Deci- 
sion OF  Circuit  Court. 
1.  The  objection  that  an  action  brought 
by  the  United  States  against  the  principal 
and  sureties  on  the  bond  of  a  public  con- 
tractor, given  conformably  to  the  act  of 
Februarv  24,  1905  (33  Stat,  at  L.  811,  chap. 
778,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  948), 
amending  the  act  of  August  13,  1894  (28 
Stat,  at  L.  278,  chap.  280,  U.  S.  CJomp.  Stat. 
1901,  p.  2523),  for  his  failure  to  pay  cer- 
tain designated  subcontractors  for  labor 
and  materials  used  in  construction,  should, 
under  such  statutes,  when  rightly  construed, 
have  been  brought  in  the  Federal  circuit 
court  for  the  district  wherein  the  contract 
was  to  be  performed,  instead  of  in  the  court 
for  the  district  where  the  defendants  reside, 
raises  a  question  of  the  jurisdiction  of  the 
circuit  court  which  will  sustain  a  direct  writ 
of  error  from  the  Federal  Supreme  Court. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  fi§  1022-1026;    Dec  Dig.  B  385.*] 


Courts  (|  269*)— Proper  District  tob 
Suit— AcnoH  oh  Bono  or  Public  Con- 
tractor, 

2.  The  restriction  as  to  the  place  of  suit 
when  persons  holding  unpaid  demands  for 
labor  or  materials  bring  an  action  in  tha 
name  of  the  United  States,  on  the  bond  of  a 
public  contractor,  given  conformably  to 
the  act  of  February  24,  1905,  amending  the 
act  of  August  13,  1894,  to  the  Federal  cir- 
cuit court  for  the  district  in  which  said 
contract  is  to  be  performed,  "and  not  else- 
where," governs  as  well  where  the  action 
is  brought  by  the  United  States  against  the 
principal  and  sureties  on  the  bond,  for  the 
failure  to  pay  certain  designated  subcon- 
tractors for  labor  and  materials  used  in  the 
construction  of  the  work. 

[Bd.  Note.~For  other  cases,  see  Courts,  Cent 
Dig.  I  809 ;    Dec.  Dig.  |  269.*] 

Courts  (|  260*)— Proper  District  fob 
Suit— Action  on  Bond  of  Public  Con- 
tractor—Absent Dbvbndants. 

3.  The  limitation  to  the  Federal  circuit 
court  of  the  district  wherein  a  contract  for 
a  public  work  is  to  be  performed  of  an  ao- 
tion  brought  by  the  United  States  against 
the  principal  and  sureties  on  the  bond  of 
a  public  contractor,  given  conformably  to 
the  act  of  February  24,  1905,  amending  ths 
act  of  August  13,  1894,  for  his  failure  to 
pay  certain  designated  subcontractors  for 
labor  and  materials  used  in  construction, 
operates  pro  tanto  to  displace  the  provi- 
sions upon  that  subject  in  the  general  ju- 
risdictional act  of  August  13, 1888  (25  Stat^ 
at  L.  433,  chap.  866,  U.  S.  Comp.  Stat. 
1901,  p.  508),  S  1,  and  amply  authorizes 
the  circuit  court  for  the  district  wherein 
the  action  is  required  to  be  brought  to  ob- 
tain jurisdiction  of  the  persons  of  the  de- 
fendants through  the  service  upon  them  of 
its  process  in  whatever  district  they  may  bs 
found. 

[Ed.  Note.— For  other  cases,  see  Coarts,  Gent. 
Dig.  S  809 ;    Dec  Dig.  |  269.*] 

[No.  63.] 

Argued  and  submitted  November  14  and  1$, 
1911.     Decided  December  4,  1911. 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  dismissing, 
because  brought  in  the  wrong  district,  an 
action  brought  by  the  United  States  against 
the  principal  and  sureties  on  the  bond  of  a 
contractor  for  a  public  work,  for  his  fail- 
ure to  pay  certain  designated  subcontract- 
ors for  labor  and  materials  used  in  con- 
struction.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Harr  for  ths 
United  States. 

Mr.  Jesse  R.  liong  for  plaintiffs  in  er- 
ror other  than  the  United  States. 

Mr.  Allen  O.  Mills  for  S.  N.  Crowen,  ons 
of  the  defendants  in  error. 


*For  other  cmses  see  same  topic  it  |  nuubkb  In  Dee.  it  Am.  Digs.  1907  to  data,  ft  Rep'r  Indez< 
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«   *  Mr.  Justice  Van  Bevanter  delivered  the 
opinion  of  the  eourt: 

This  was  an  action  by  the  United  States 
against  the  principal  and  sureties  on  a 
bond,  given  conformably  to  the  act  of  Au- 
gust 13,  1894,  chap.  280,  28  Stat,  at  L. 
278,  U.  S.  Comp.  Stat.  1901,  p.  2523,  as 
amended  February  24,  1906,  chap.  778,  33 
SUt.  at  L.  811,  U.  S.  Comp.  Stat  Supp. 
1909,  p.  948,  for  the  performance  of  a 
contract  for  the  construction  of  a  public 
building,  and  containing  the  required  ad- 
ditional condition  relating  to  the  payment 
of  claims  for  labor  and  materials.  As  stated 
in  the  declaration,  the  right  of  action  arose 
out  of  the  fact  that,  although  the  building 
had  been  satisfactorily  completed,  and  full 
payment  therefor  had  been  made  to  the  eon- 
tractor,  the  latter  had  failed  to  make  pay- 
ment to  designated  subcontractors  who  had 
furnished  labor  and  materials  used  in  the 
construction  of  the  building.  The  action 
was  brought  in  the  circuit  court  of  the  dis^ 
trict  whereof  the  defendants  were  inhabit- 
ants, which,  as  appeared  on  the  face  of  the 
declaration,  was  not  the  district  in  which 
the  contract  was  to  be  performed.  The 
suboontractors  intervened  and  asked  to  have 
their  claims  adjudicated  and  judgment  ren- 
dered thereon.  The  principal  in  the  bond 
did  not  appear,  but  the  sureties  appeared 
specially,  and  interposed  pleas  to  the  juris- 
diction, upon  the  ground  that,  under  the 
statute,  conformably  to  which  the  bond  was 
given,  power  to  entertain  the  action  was 
vested  exclusively  in  the  circuit  court  of 
the  district  wherein  the  contract  was  to  be 
performed.  The  pleas  were  sustained  and 
the  action  dismissed  for  want  of  jurisdic- 
tion, whereupon  this  direct  writ  of  error 
was  sued  out  and  the  Jurisdictional  ques- 
tion duly  certified. 

Before  coming  to  that  question  it  is  neces- 
sary to  consider  a  motion  to  dismiss,  where- 
in the  position  is  taken  that  the  jurisdic- 
tion of  the  circuit  court  was  not  in  issue 
in  the  sense  of  the  5th  section  of  the  act 

^of  March  3,  1891,  chap.  517,  26  Stat,  at  L. 

o826,  U.  S.  Comp.  Stat.  1901,  p.  649.    The 

•  position  evidently  rests  upon  a* misconcep- 
tion of  the  true  import  of  the  clause,  "In 
any  case  in  which  the  jurisdiction  of  the 
court  is  in  issue/'  in  that  section,  as  in- 
terpreted by  repeated  decisions  of  this 
court,  which,  with  one  accord,  hold  that  the 
jurisdiction  of  a  circuit  or  district  court 
is  in  issue  in  the  sense  intended  whenever 
the  power  of  the  court  to  hear  and  deter- 
mine the  cause,  as  defined  or  limited  by 
the  Constitution  or  statutes  of  the  United 
States,  is  in  controversy.  The  cases  of 
Louisville  Trust  Co.  v.  Knott,  191  U.  S. 
226,  48  L.  ed.  169,  24  Sup.  Ct.  Rep.  119; 
United   States  v.   Larkin,   208  U.  S.  333, 


52  L.  ed.  617,  28  Sup.  Ct  Rep.  417;  and 
Fore  River  Shipbuilding  Co.  v.  Hagg,  219 
U.  S.  175,  65  L.  ed.  163,  31  Sup.  Ct  Rep. 
185,  cited  in  support  of  the  motion,  do  not 
conflict,  but  fully  accord,  with  this  holding. 
In  the  first  case,  as  this  court  was  careful 
to  state,  the  power  of  the  circuit  court  un- 
der the  Federal  law  was  not  in  controversy, 
but  only  its  authority,  in  the  exercise  of 
that  power,  to  proceed  in  harmony  with 
recognized  rules  of  law  applicable  alike  to 
all  courts,  whether  Federal  or  state,  pos- 
sessing concurrent  jurisdiction.  In  the  sec- 
ond case,  neither  the  interpretation  nor 
the  operation  of  any  statute  defining  or 
limiting  the  power  of  the  district  court  was 
in  issue,  but  only  the  place  of  seizure  of 
jewels  sought  to  be  forfeited  as  fraudulent- 
ly imported,  which  was  a  subsidiary  matter, 
not  amounting  to  a  jurisdictional  question 
in  the  sense  of  the  statute.  In  the  third 
case,  the  issue  related,  as  was  expressly 
said,  to  the  applicability  of  a  rule  of  law 
which  was  general  in  its  nature,  and  quite 
as  controlling  in  other  courts  as  in  those  of 
Federal  creation.  And  so  it  was  that  In 
those  cases  the  jurisdiction  of  the  courts  be- 
low was  held  not  to  have  been  in  issue  in 
the  sense  intended.  On  the  other  hand,  in 
Davidson  Bros.  Marble  Co.  v.  United  States, 
213  U.  S.  10,  58  L.  ed.  675,  29  Sup.  Ct.  Rep. 
324,  a  case  closely  in  point  here,  the  appli- 
cation of  the  same  guiding  principle  oper- 
ated to  sustain  our  jurisdiction.  There, 
as  here,  the  objection  to  the  jurisdiction 
of  the  circuit  eourt  was  that  the  action  was 
brought  in  one  district,  when,  under  the  ^ 
Federal  statutes,  rightly  interpreted,  ito 
should  have  been  brought^in  another.  The? 
objection  was  overruled,  the  case  came  here 
upon  a  direct  writ  of  error,  and  the  ruling 
was  reviewed  and  reversed ;  it  being  said  in 
the  opinion:  "A  party  who  is  sued  in  the 
wrong  district,  and  does  not  waive  the  ob- 
jection, may  of  right  appear  specially  and 
object  to  the  jurisdiction  of  the  court,  and, 
the  decision  being  against  his  objection, 
may  of  right  bring  the  question  directly  to 
this  court." 

Here  the  jurisdiction  of  the  circuit  court, 
in  the  sense  of  its  power  to  entertain  the 
action,  in  view  of  the  statutory  provisions 
bearing  upon  the  place  for  bringing  such 
an  action,  was  directly  in  issue,  and  so  the 
case  is  rightly  here  upon  a  direct  writ  of 
error.  The  motion  to  dismiss  is  according^ 
ly  denied. 

Whether  or  not,  under  the  act  of  1894,  as 
amended  in  1906,  power  to  entertain  the 
action  was  vested  exclusively  in  the  circuit 
court  of  the  district  wherein  the  contract 
was  to  be  performed,  is  the  question  which 
was  presented  to  the  court  below  and  an- 
swered in  the  affirmative;  and  the  correct 
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ness  of  thftt  uiBwer  tunu  upon  the  nature 
of  the  action  and  the  provisions  of  the 
statute. 

According  to  the  declaration,  the  contract 
for  the  construction  of  the  building  had 
been  satisfactorily  performed,  full  payment 
therefor  had  been  made  to  the  contractor, 
the  conditions  of  the  bond  had  been  breached 
only  by  his  failure  to  pay  designated 
subcontractors  for  labor  and  materials  used 
in  the  construction  of  the  building,  and  the 
object  sought  to  be  attained  was  the  ad- 
judication and  enforcement  of  those  de- 
mands, unaccompanied  by  any  pecuniary 
demand  of  the  United  States.  Manifestly, 
therefore,  the  action,  although  brought  by 
the  United  States,  was  essentially  one  in 
behalf  of  the  subcontractors,  and  the  re- 
spective interests  of  the  United  States  and 
the  subcontractors  therein  were  in  no  wise 
o  different  from  what  they  would  have  been 
•  had  the  action  been  brought  in  the*name  of 
the  United  States  by  the  subcontractors, 
for  the  use  and  benefit  of  the  latter. 

The  statute,  whilst  authorizing  persons 
holding  unpaid  demands  for  labor  or  ma- 
terials to  bring  such  an  action  in  the  name 
of  the  United  States,  expressly  requires 
that  it  be  brought  "in  the  circuit  court  of 
the  United  States  in  the  district  in  which 
said  contract  was  to  be  performed  and  eze- 
euted,  irrespective  of  the  amount  in  oon- 
troversy,  and  not  elaewhere;**  and  also  pro- 
vides that  only  one  such  action  shall  be 
brought,  and  that  it  shall  be  so  instituted 
and  conducted,  in  point  of  notice  and  other- 
wise, that  all  demands  of  that  class  may 
be  adjudicated  therein  and  included  in  a 
single  recovery. 

Considering  the  purpose  of  the  statute,  as 
manifested  in  these  provisions,  we  think 
the  restriction  respecting  the  place  of  suit 
was  intended  to  apply,  and  does  apply,  to 
all  actions  brought  in  the  name  of  the  Unit- 
ed States,  for  the  purpose  only  of  securing 
an  adjudication  and  enforcement  of  de- 
mands for  labor  or  materials,  whether  in- 
stituted by  the  United  States  or  by  the 
creditors  themselves.  The  reasons  for  the 
restriction  are  as  applicable  in  the  one  in- 
stance as  in  the  other,  and  it  is  difficult  to 
believe  that  it  was  intended  that  it  should 
be  less  potent  when  the  United  States  acts 
for  the  creditors  than  when  they  act  for 
themselves.  The  contention  to  the  contrary 
is  rested  largely  upon  the  supposition  that, 
in  instances  like  the  present,  where  the  de- 
fendants, or  some  of  them,  are  inhabitants 
of  another  district,  there  is  an  insuperable 
barrier  to  the  maintenance  of  the  action 
in  the  district  wherein  the  contract  was  to 
be  performed.  But  this  supposition  is  a 
mistaken  one,  for  the  provision  restricting 
the  place  of  suit  operates  pro  tanto  to  dis- 


place the  provision  upon  that  subject  in  the 
general  jurisdictional  act   (25  Stat,  at  L. 
433,  chap.  866,  $  1,  U.  S.  Comp.  Stat.  1901, 
p.  608),  and  amply  authorizes  the  circuit 
court  in  the  district  wherein  the  action  is 
required  to  be  brought  to  obtain  jnrisdic-^ 
tion    of    the    persons    of    the    defendants  o 
through* the  service  upon  them  of  its  proc-? 
ess  in  whatever  district  they  may  be  found. 

We  conclude  that  the  question  of  juris- 
diction was  rightly  resolved  by  the  Circuit 
Court,  and  its  judgment  is  affirmed. 

Affirmed* 


(222  U.  8. 185.) 

MISSOURI    ft    KANSAS    INTERURBAN 
RAILWAY  COMPANY,  Plff.  in  Err., 

V. 

CITY  OF  OLATHE,  Kansas. 

Courts    (§    393*)— Fbdbbal    Supbehs 
Coubi^Keview  of  Decisions  of  Statb 
CouBTs— Finality  of  Judgment. 
A  judgment  of  the  highest  court  of  a 
state,  affirming,  without  directing  a  dismis- 
sal, the  judgment  of  the  court  below,  which 
had  sustained  a  demurrer  to  the  petition 
in  a  civil  suit  upon  the  ground  that  it  did 
not   state   facts   sufficient   to   constitute   a 
eause  of  action,  but  had  not  dismissed  the 
suit,  lacks  the  finality  requisite  to  sustain  a 
writ  of  error  from  the  Federid  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  5  1048;    Dec.  Dig.   5  393.*] 

[No.  726.] 

Submitted  November  13,  1911.    Decided  De- 
cember 4,  1911. 

IN  EKROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed,  without  directing  a  dismis- 
sal, a  judgment  of  the  District  Court  of 
Johnson  County,  in  that  state,  which  had 
sustained  a  demurrer  to  the  petition  upon 
the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  but 
had  not  dismissed  the  suit.  Dismissed  for 
want  of  final  judgment. 

See  same  case  below,  81  Kan.  328,  80 
L.R.A.(N.S.)  861,106  Pac.  521;  on  rehear- 
ing, 82  Kan.  4,  107  Pac.  539. 

Messrs.  Frank  Doster,  A.  F.  Hunt,  Jr., 
A.  M.  Hkrvey,  and  J.  E.  Addington  for 
plaintiff  in  error. 

Mr.  Stephen  H.  Allen  for  defendant  in 
error. 

Memorandum  opinion  by  direction  of  Um 
court.     By  Mr.  Justice  Hughes: 

Motion  to  dismiss.    This  suit  was  brought 
by  the  railway  company,  plaintiff  in  error, ^ 
against  the  city  of  Olathe,  Kansas,  in  the^ 
district  court  of  Johnson  county,* in  that* 
state,   to   recover  damages  eaused  by  tha 


*For  other  oases  see  same  topic  ft  5  nttmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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repeal  of  an  ordinance  authorizing  the  use 
of  certain  streets  of  the  city  for  an  inter- 
urban  railway,  and  by  the  consequent  pre- 
vention, until  the  passage  of  a  new  ordi- 
nance, of  its  construction  and  operation. 
The  defendant  demurred  to  the  petition 
upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  district  court  sustained  the  demurrer, 
and  its  decision  was  affirmed  by  the  su- 
preme court  of  the  state.  And  this  writ  of 
error  is  brought. 

The  record  fails  to  disclose  a  final  judg- 
ment. The  supreme  court  affirmed  the  judg- 
ment of  the  lower  court,  but  this  merely 
sustained  the  demurrer  without  dismissing 
the  suit.  The  supreme  court  did  not  direct 
its  dismissal,  but  the  cause  was  left  stand- 
ing in  the  court  below  for  such  proceed- 
ings as  might  be  had  according  to  law  after 
the  decision  on  the  demurrer,  either  by 
amendment  of  the  petition  or  entry  of  final 
judgment. 

As  it  does  not  appear  from  the  record 
that  the  judgment  sought  to  be  reviewed  was 
one  which  finally  determined  the  cause,  this 
court  is  without  jurisdiction.  Miners'  Bank 
T.  United  States,  6  How.  213,  12  L.  ed.  121 ; 
McComb  V.  Knox  County,  01  U.  S.  1,  23 
L.  ed.  185;  Great  Western  Teleg.  Co.  y. 
Bumham,  162  U.  S.  339,  40  L.  ed.  991,  16 
Sup.  Ct.  Rep.  850;  Haseltine  y.  Central 
Kat  Bank,  183  U.  S.  130,  46  L.  ed.  117,  22 
Sup.  Ct.  Rep.  49. 

Dismissed. 


(222  U.  S.  187.  191.) 

MISSOURI  k  KANSAS  INTBRURBAN 
RAILWAY  COMPANY,  William  B. 
Strang,  F.  R.  Ogg,  et  al.,  Plffs.  in  Err., 

r. 

CITY  OF  OLATHE,  Kansas. 

Courts  (§  394*)  —  Federal  Supreme 
Court— Review  of  Decision  of  State 
Court— Federal  Question. 
A  decision  of  the  highest  court  of  a  state, 
enforcing  the  payment  hy  a  street  railway 
eompany  to  a  municipalitv  of  the  sum  con- 
tracted to  he  paid  when  the  road  should  be 
completed,  is  not  reviewable  in  the  Fed- 
eral Supreme  Court,  as  giving  effect  to  a 
resolution  of  the  common  council  which  the 
eompany  asserts  impaired  its  contract 
right  to  construct  a  certain  turn-out,  where 
the  court  placed  ils  decision  distinctly  up- 
on the  ground  that,  without  regard  to  that 
resolution  or  to  the  question  of  the  right 
of  the  company  to  construct  the  turn-out, 
the  money  was  payable  because  the  road 
liad  been  substantially  completed. 

[Bd.  Note.— For  otber  casoB,  see  Courts,  Cent. 
Dtg.  II  1049-1077;    Deo.  Dig.  |  894.*] 

[No.  727.] 

Submitted   November    13,    1911.      Decided 
December  4,  1911. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Johnson  County,  in  that  state,  en- 
forcing the  payment  by  a  street  railway 
company  to  a  municipality  of  the  sum  con- 
tracted to  be  paid  when  the  road  should  be 
completed.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  84  Kan.  408,  114 
Pac.  228. 

Messrs.  Frank  Doster,  A.  F.  Hunt,  Jr., 
A.  M.  Harvey,  and  J.  S.  Addington  for 
plaintiffs  in  error. 

Mr.  Stephen  H.  Allen  for  defendant  in 
error. 

Memorandum  opinion  by  direction  of  the 
court.    By  Mr.  Justice  Hnghee: 

Motion  to  dismiss.  The  city  of  Olathe^QQ 
Kansas,  granted  to  the  railway  company,  ^ 
plaintiff  in  error,  the  privilege^of  using  cer*  • 
tain  streets  for  its  railway,  and  the  rail- 
way company  agreed  to  pay  therefor  the 
sum  of  $9,000  when  the  road  was  com- 
pleted. This  suit  was  brought  in  October, 
1908,  to  recover  this  amount,  and  the  rail- 
way company  defended  upon  the  ground 
that  the  road  had  not  been  completed,  and 
hence  that  the  money  was  not  due.  It  ap> 
peered  that  the  company  had  built  and 
was  operating  its  railway  over  the  entire 
route  save  only  a  certain  "turn-out,*'  the 
construction  of  which  the  city  prevented. 
On  the  trial,  evidence  was  received,  over 
objection,  of  a  resolution  adopted  by  the 
mayor  and  common  council  on  March  21, 
1910,  pending  the  suit,  which  purported  to 
set  aside  their  approval  of  the  plans  and 
specifications  so  far  as  the  "turn-out"  was 
concerned.  But  the  decision  of  the  court, 
which  went  for  the  city,  was  not  in  any 
sense  based  on  that.  The  trial  court  found 
the  facts  to  be  as  follows : 

"The  map  or  ground  plan  of  the  said 
proposed  railway  contained  a  red  line  in- 
dicating the  main  line  of  the  said  railway, 
ever  the  streets  of  said  city,  and  in  addi- 
tion to  said  main  railway  the  T  on  Santa 
F6  street  was  indicated  on  said  map.  The 
said  map  also  contained  a  red  line,  which 
indicated  a  contemplated  turn-out  on  East 
Park  street,  near  the  State  Institution. 
The  specifications  filed  with  the  city  clerk 
by  the  defendant  company  specifies  in  de- 
tail the  work  therein  named,  but  does  not 
mention  the  'turn-out'  above  mentioned. 
The  mayor  and  members  of  the  city  coim- 
cil  at  the  time  did  not  know  that  the  red 
line  above  mentioned  indicated  the  turn-out 
claimed  by  the  defendant. 

"On  August  28th,  1907,  the  city  brought 
an  injunction  suit  restraining  the  defend- 
ant company  from  laying  the  said  switch 
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or  turn-out  aboT«  mentioned,  which  suit  is 

still  pending. 

"The  said  railway  company  laid  its  main 

tracks,  together  with  the  Y  on  Santa  Fd 
^  street,  and  commenced  operating  cars  over 
JO  the  entire  distance  from  some  time  in  the 

•  month  of  August,  1907,  and  has  continued 
to  use  said  track  down  to  the  present  time, 
excepting  the  period  of  a  few  months  when 
the  operation  of  said  railway  was  inter- 
rupted by  changing  from  a  motor  car  serv- 
ice to  an  electric  service. 

'The  turn-out  above  mentioned  is  not  a 
necessary  part  of  the  construction  of  said 
road  in  order  to  reasonably  operate  the 
same  throughout  said  city,  and  to  the  ter- 
minus, as  provided  in  said  ordinance. 

"The  road  as  contemplated  by  said  fran- 
chise was  substantially  completed  within 
the  meaning  of  said  franchise  in  the  month 
of  August,  1907/' 

Judgment,  entered  accordingly,  was  af- 
firmed by  the  supreme  court  of  the  state, 
and  the  grounds  of  its  decision  are  thus 
stated  in  its  opinion: 

"In  brief,  the  question  involved  is  wheth- 
er the  work  to  be  done  by  the  company  un- 
der the  franchise  can  be  regarded  as  hav- 
ing been  completed,  in  such  sense  as  to 
make  the  payment  of  the  $9,000  due,  in 
view  of  the  fact  that  the  city  has  prevented 
the  construction  of  the  turn-out.  The  com- 
pany maintains  that  upon  the  acceptance 
of  its  specifications  it  acquired  a  contract 
right  to  build  the  turn-out,  which  cannot 
be  affected  by  any  subsequent  action  of  the 
city.  The  city  contends  that  it  cannot  by 
contract  divest  itself  of  the  power  to  con- 
trol the  use  of  the  streets  for  the  benefit 
of  the  public,  and  that  the  turn-out,  if  con- 
structed at  the  point  designated,  would  un- 
reasonably interfere  with  the  use  of  the 
street  as  a  highway.  These  matters  need 
not  be  determined  in  this  case.  They  are 
proper  subjects  for  consideration  in  the  in- 
junction suit.  In  whatever  way  they  may 
be  determined,  we  think  the  judgment  here 
appealed  from  must  be  affirmed  upon  the 
ground  that  the  work  of  the  company  au- 
thorized by  the  franchise  has  long  since 
been  substantially  completed.  The  loca- 
tion of  the  turn-out  is  a  mere  detail.  The 
^  right  of  the  company  to  construct  it  at 
A  the  place  selected  can  be  determined  in  the 

•  injunction  action.  A  final  judgment  for 
the  city  in  that  proceeding  will  demonstrate 
that  the  stopping  of  work  on  the  turn-out 
was  rightful,  and  therefore  could  not  be 
a  just  ground  for  the  company's  refusing 
to  make  the  promised  payment.  If,  on  the 
other  hand,  it  develops  that  the  injunction 
was  wrongfully  issued,  the  company's  rem- 
edy for  any  consequent  injury  lies  in  seek- 
ing damages  therefor,  not  in  delaying  pay- 


ment of  the  amount  agreed  upon  as  the  con- 
sideration for  the  granting  of  the  fran- 
chise."   [84  Kan.  410,  114  Pac.  228.] 

It  thus  plainly  appears  that  the  decision 
did  not  give  effect  to  the  subsequent  reso- 
lution, which  it  is  asserted  impaired  the 
obligation  of  the  contract,  but  was  placed 
distinctly  upon  the  ground  that,  without 
regard  to  that  resolution,  or  to  the  ques- 
tion of  the  right  of  the  company  to  con- 
struct the  turn-out,  the  money  was  payable, 
as  the  road  had  been  substantially  com- 
pleted. The  judgment  would  have  been  the 
same  had  the  resolution  not  been  adopted 
at  all.  No  effect  whatever  has  been  given 
to  it  by  the  state  court,  and  this  court  is 
without  jurisdiction  to  review  its  judg> 
ment.  Klinger  v.  Missouri,  13  Wall.  257,  20 
L.  ed.  636;  Kennebec  ft  P.  R.  Co.  v.  Port- 
land ft  K.  IL  Co.  14  Wall.  23,  20  L.  ed. 
850;  New  Orleans  Waterworks  Co.  v.  Louis- 
iana Sugar  Ref.  Co.  125  U.  8.  18,  31  L.  ed. 
607,  8  Sup.  Ct  Rep.  741 ;  Winona  ft  St.  P. 
R.  Co.  V.  Plainview,  143  U.  8.  371,  392,  38 
L.  ed.  191,  200,  12  Sup.  Ct.  Rep.  530;  Eustis 
V.  Bolles,  150  U.  S.  361,  37  L.  ed.  1111,  14 
Sup.  Ct.  Rep.  131;  Bacon  v.  Texas,  163  U. 
S.  207,  41  L.  ed.  132,  16  Sup.  Ct.  Rep.  1023; 
New  Orleans  Waterworks  Co.  v.  Louisiana, 
185  U.  S.  336,  350,  46  L.  ed.  936,  943,  22 
Sup.  Ct.  Rep.  691.  As  was  said  by  Mr.  Jus- 
tice Gray  in  New  Orleans  Waterworks  Co. 
V.  Louisiana  Sugar  Ref.  Co.  125  U.  S.  pp.  38, 
39,  31  L.  ed.  614,  615,  8  Sup.  Ct.  Rep.  741: 
"But  when  the  state  court  gives  no  effect 
to  the  subsequent  law,  but  decides,  on 
grounds  independent  of  that  law,  that  the 
right  claimed  was  not  conferred  by  the 
contract,  the  case  stands  just  as  if  the  sub- 
sequent law  had  not  been  passed,  and  this 
court  has  no  jurisdiction." 

Dismissed. 


v4 
j4 


*In  case  No.  728,  between  the  same  par-* 
ties,  the  same  judgment  will  be  entered. 


(222  U.  S.  VSL) 
A.  SANDOVAL  and  P.  Sandoval,  Appts., 

V. 

EPES  RANDOLPH. 

Mines  and  Minerals  (|  53*)— Ownkrbhip 
—Option  Agreement. 

The  contention  of  one  sued  in  assumpsit 
as  the  agent  for  the  buyer  of  a  mine,  upon 
an  implied  promise  to  refund  a  secret  profit 
made  in  the  execution  of  the  agency,  that 
he  was  in  fact  the  owner  of  the  mine  at  the 
time  he  agreed  to  act  for  the  buyer  in  pur- 
chasing it,  is  not  established  by  a  contract 
antedating  the  agency,  by  which  the  owners 
agreed  to  sell  the  mine  to  the  defendant  in 
consideration,  with  right  of  redemption 
within  six  months,  of  a  specified  sum,  with 
the    further    agreement    that    they    would 


*For  other  cajBes  see  same  topic  ft  §  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Index^a 


1911. 


SANDOVAL   T.   RANDOLPH. 


49 


not  exercise  the  right  of  redemption  if  he 
should  pay  to  them  the  further  considera- 
tion of  a  specified  sum,  since  such  contract 
iff  nothinji^  more  than  an  option. 

[Ed.    Note.— For   other  cftsea,    see  Minet   and 
Minerals,  Cent  Dig.  55  147,  148 ;    Dec.  Dig.  |  68.*] 

[No.  4,] 

Submitted  October  26,  1911.     Decided  De- 
cember   4,    1011. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Santa  Cms  County,  in  that 
territory,  in  favor  of  plaintiff  in  an  action 
of  assumpsit.    Affirmed. 

See  same  case  below,  11  Ariz.  371,  96  Pae. 
119. 

Messrs.  Frank  P.  Flint,  Henry  S.  Van 
Dyke,  and  G.  BuUard  for  appellants. 

Mr.  Engene  8.  Ives  for  appellee. 

Memorandum  opinion  by  direction  of  the 
court.    By  Mr.  Justice  Imrton: 

Action  for  money  had  and  received  for 
the  use  of  the  plaintiff.  A  jury  was  waived 
and  there  was  judgment  for  plaintiff  upon 
a  special  finding  of  fact.  This  judgment 
was  affirmed  by  the  oourt  below,  the  court 
•  holding  that  there  was  evidence  supporting 
•*the  findings  of  fact,  and  that  when*  that 
was  the  case,  the  court  could  not  go  behind 
the  facts  so  found. 

The  facts  bo  found  were  in  every  essential 
respect  the  facts  stated  in  the  complaint. 
They  were,  in  substance; 

1.  That  the  plaintiff  procured  the  de- 
fendants to  negotiate  with  the  supposed 
owner  of  a  silver  mine  in  Mexico,  and  buy 
it  from  the  owner  for  the  lowest  possible 
price  for  the  plaintiff  and  another,  who  had 
since  assigned  his  interest  to  the  plaintiff. 

2.  That  the  defendants  did  thereafter 
bargain  for  the  property,  and  did  buy  the 
same  at  the  price  of  20,000  dollars,  Mexi- 
can silver,  taking  the  title  to  one  of  them. 

3.  That  the  defendants  represented  that 
they  had  agreed  to  pay  20,000  dollars  in 
American  money  for  the  mine,  and  that  the 
plaintiff,  believing  this  to  be  true,  paid  over 
to  the  defendants  the  full  sum  of  20,000 
dollars  in  American  currency,  which  was 
the  equivalent  of  twice  the  sum  which  the 
defendants  had  actually  agreed  to  pay  and 
did  later  pay  for  the  said  property. 

The  action  was  in  debt  to  recover  this 
excess  over  the  cost  of  the  property,  as 
money  had  and  received  for  the  use  of  the 
plaintiff. 

It  would  be  a  great  scandal  if  a  prin- 
cipal thus  betrayed  by  his  agent  might  not 
declare  in  assumpsit  without  relying  upon 
fraud  and  deceit  in  an  action  for  damages. 


And  so  the  court  below  held  was  the  law, 
and  that  such  was  the  action,  notwithstand- 
ing the  conduct  of  the  Sandovals  was  chai^ 
acterized  as  deceitful  and  fraudulent. 

Neither  is  it  now  contended  that  an  agent 
who  makes  a  secret  profit  in  the  execution 
of  his  agency  may  not  be  compelled  to  dia- 
gorge,  and  required  to  do  so  in  an  action 
upon  an  implied  promise. 

Neither  do  the  appellants  now  deny  that^ 
there  was   abundant   evidence   to  support  JJ 
the  finding  that  they  did* agree  to  act  as* 
the  plaintiff's  agents,  and  to  buy  for  him 
from   the  supposed  owner  the  mine  they 
did  buy;  nor  do  they  now  deny  that  they 
represented  to  the  plaintiff  that  they  had 
bought  the  property  for  him  at  the  price 
averred,  when  in  fact  they  had  paid  for 
same  only  one  half  that  price. 

What  tiiey  do  say  is  that,  as  a  matter  of 
law,  there  was  no  relation  of  principal  and 
agent,  since  there  was  conclusive  evidence 
that  they  were  themselves  the  owners  of 
the  property  at  the  time  they  agreed  to  aet 
for  the  plaintiff  in  buying  it.  Upon  this 
hypothesis  it  is  said  that  there  is  no  evi- 
dence to  support  a  judgment  grounded  up- 
on their  liability  for  a  breach  of  duty  as 
agents,  since  one  may  not  act  as  agent  for 
the  buyer  in  the  sale  of  property  of  which 
he  is  himself  the  sole  owner. 

But  the  finding  of  fact  was  that  the  de* 
fendants,  after  agreeing  to  purchase  in  be- 
half of  the  plaintiff,  "and  in  pursuance  of 
thai  agreement,  purchased  the  said  mining 
property,"  etc.  This  finding  is  a  fiat  con- 
tradiction of  the  claim  that  they  were  the 
owners  when  they  agreed  to  represent  the 
plaintiff  in  buying  the  property.  We  lay 
out  of  consideration,  in  the  present  situa- 
tion of  this  case,  all  conflicting  oral  evi- 
dence relating  to  the  agreement.  There  ia 
left  only  what  is  said  to  be  conclusive  docu- 
mentary evidence  to  support  the  claim. 
But  that  does  not  do  so.  It  consists  in  a 
contract  antedating  the  agency  agreement, 
by  which  the  real  owners,  Ortiz  and  two 
others,  agreed  to  sell  the  mine  in  question 
to  one  of  the  Sandovals,  in  consideration, 
with  right  of  redemption  within  six 
months,  of  1,060  pesos,  Mexican,  with  the 
further  agreement  that  they  would  not  ex- 
ercise the  right  of  redemption  if  Sandoval 
should  pay  to  them  "the  further  considera- 
tion of  the  sum  of  20,000  Mexican  pesos.'^ 
This  was  nothing  more  than  an  option,  of 
which  Sandoval  availed  himself  in  time, 
and  while  executing  his  agreement  of 
agency.  S 

*  Every  other  suggestion  of  error  hinges* 
upon  this  alleged  inability  to  act  as  agvnt, 
or  upon  points  of  procedure  clearly  fore- 
closed by  the  rulings  of  the  Arizona  courta. 

Judgment  affirmed. 


*For  other  cases  see  same  topic  &  {  mumbsh  in 
32  o.  L>.     4. 
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PETER  ANDERSON,  Plff.  in  Err., 

V. 

UNITED  REALTY  COMPANY,  Dow-Snell 
Company,  John  P.  Freeman,  et  al. 


OOT.  TtBMf 
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Removal  of  Causes  (§  89*)— Withdraw- 
al OF  Petition — Further  Proceedings 
IN  State  Court— Restoring  Jurisdic- 
tion. 

The  restoration  of  the  jurisdiction  of  a 
state  court  after  one  of  the  original  de- 
fendants had  filed  its  petition  and  bond 
for  the  removal  of  a  separable  controversy 
to  a  Federal  circuit  court  was  effected  by 
action  and  conduct  equivalent  to  a  formaJ 
waiver  of  new  process  and  new  pleadings 
or  any  formal  remander  by  the  Federal 
court,  where  the  plaintiff,  before  any  order 
was  made  in  the  state  court,  or  the  record 
filed  in  the  Federal  court,  had  an  order 
entered  in  the  state  court,  dismissing  his 
action  against  the  removing  defendant  and 
certain  others  having  a  like  ground  of  re- 
moval, the  order  reciting  that,  in  considera- 
tion of  such  dismissal,  the  petition  for  re- 
moval was  withdrawn,  and  thereafter  the 
case  was  proceeded  with  against  the  remain- 
ing defendants  to  verdict  and  judgment 
without  any  objection  by  either  the  plaintiff 
or  the  remaining  defendants. 

[Ed.  Note.— For  other  cases,  see  Remoyal  of 
Causes,  Dec.  Dig.  9  89.*] 

[No.  27.] 

Argued   November   1,    1011.     Decided   De- 
cember 4,  1011. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Lucas  County,  in  that  state,  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  of  that  county,  in  favor  of  defendants 
in  an  action  in  which  one  of  the  original 
defendants  had  filed  its  petition  and  bond 
for  the  removal  of  a  separable  controversy 
to  a  Federal  circuit  court.    Affirmed. 

See  same  case  below,  79  Ohio  St.  23,  — 
L.R.A.(N.S.)  — ,  86  N.  E.  644. 

Mr.  Rhea  P.  Gary  for  plaintiff  in  error. 

Mr.  Harry  £3.  King  for  the  United  Real- 
ty Company  and  Rosewell  E.  Messinger. 

Mr.  Clayton  W.  Sverett  for  Charles  R. 
Messinger. 

Mr.  Oliver  B.  Snider  for  Aaron  Ches- 
brough. 

Messrs.  Edward  H.  Rhoades  and  Edward 
H.  Rhoades,  Jr.,  for  John  P.  Freeman. 

Mr.  Elmer  E.  Davis  for  the  Dow-Snell 
Company. 

Mr.  George  A.  Bassett  for  Clarence  M. 
Lamb  and  Edward  H.  Thompson. 

Mr.  Rathbun  Fuller  for  Mary  E.  Nearing. 


*  *  Memorandum  opinion  by  direction  of  the 
eourt.    By  Mr.  Justice  Imrton: 
The  single  question  for  our  consideration 


upon  this  writ  of  error  concerns  the  juria- 
dietion  of  the  state  eourt  to  proceed  with 
the  action  after  one  of  the  original  defend- 
ants had  filed  its  petition  and  bond  for  re- 
moval to  the  circuit  court  of  the  United 
States. 

If,  as  we  shall  assume,  there  was  a  sepa- 
rable controversy  and  the  requisite  diver- 
sity of  citizenship,  it  was  the  duty  of  the 
state  eourt  to  accept  the  petition  and  bond 
and  proceed  no  further  in  the  case.  A  trial 
and  judgment  thereafter  would  be  coram 
non  judice,  unless  its  jurisdiction  over  the 
cause  and  the  parties  was  in  some  way  re- 
stored. National  S.  S.  Co  v.  Tugman,  106  ^ 
U.  S.  118,  27  L.  ed.  87,  1  Sup.  Ct.  Rep.  58;® 
Madisonville  Traction 'Co.  v.  St.  Bernard  • 
Min.  Co.  196  U.  S.  253,  40  L.  ed.  468,  25 
Sup.  Ct.  Rep.  251.  But  we  are  of  opinion 
that  the  plaintiff  in  error  is  not  in  a  posi- 
tion to  now  assert  that  the  state  court's 
subsequent  exercise  of  jurisdiction  was 
without  authority.  When  the  removal  pe- 
tition and  bond  was  filed,  the  plaintiff,  be- 
fore any  order  was  made  in  the  state  court 
or  the  record  filed  in  the  United  States 
court,  had  an  order  entered  in  the  state 
court,  dismissing  hia  action  against  the  re- 
moving defendant  and  certain  others  having 
like  ground  of  removal,  the  order  reciting 
that  in  consideration  of  sueh  dismissal  the 
petition  for  removal  was  withdrawn.  There- 
after the  cause  was  proceeded  with  against 
the  remaining  defendants  without  the  hint 
of  any  objection  by  either  the  plaintiff  or 
the  remaining  defendants.  Upon  the  contra- 
ry, many  steps  were  taken  and  a  long  jury 
trial  had,  resulting  in  a  v^rdiet  and  judg- 
ment for  the  defendants.  Not  until  the 
cause  was  carried  to  the  Ohio  circuit  eourt 
by  appeal  of  tha  plaintiff  was  there  any  ob- 
jection made  to  the  jurisdiction  of  the  trial 
court. 

The  state  court  had  jurisdiction  over  tha 
subject-matter.  It  recovered  jurisdiction 
over  the  remaining  parties  by  action  and 
conduct  equivalent  to  a  formal  waiver  of 
new  process  and  new  pleadings,  or  any  form- 
al remander  by  the  United  Statea  court. 

The  Tugman  Case,  cited  above,  does  not 
help  the  plaintiff  in  error.  The  defendant, 
whose  right  to  remove  had  been  erroneoua- 
ly  denied,  was  held  not  to  have  waived  hit 
right  to  remove  by  subsequently  consenting 
to  a  reference  of  the  case  to  a  referee,  or 
by  defending  the  suit  both  before  the  refer- 
ee and  the  court,  without  protesting.  Thia 
court  said: 

"When  the  state  eourt  adjudged  that  it 
had  authority  to  proceed,  the  eompany  was 
entitled  to  regard  the  decision  as  final,  so 
far  as  that  tribunal  was  concerned,  and 
was  not  bound,  in  order  to  maintain  the 
right  of  removal,  to  protest  at  subsequent 


•For  other  oa«es  see  same  topic  ft  5  mumbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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•  stages  of  the  trial  against  its*  exercise  of 
jurisdiction.  Indeed,  such  a  course  would 
scarcely  have  been  respectful  to  the  state 
eourt,  after  its  ruling  upon  the  point  of 
jurisdiction  had  been  made.^ 

If,  on  the  other  hand,  he  had  thereafter 
invoked  the  court's  jurisdiction  in  his  own 
behalf,  he  would  not  have  been  permitted 
later  to  deny  it.  Texas  &  P.  R.  Co.  v. 
Eastin,  214  U.  S.  153,  63  L.  ed.  046,  29  Sup. 
Ct.  Rep.  564;  Garrozi  v.  Dastas,  204  U.  S. 
•4,  73,  51  L.  ed.  369,  376,  27  Sup.  Ct.  Rep. 
224;  Chesapeake  &  O.  R.  Co.  v.  McDonald, 
214  U.  S.  191,  53  L.  ed.  963,  29  Sup.  Ct. 
Rep.  54G.    Judgment  affirmed. 
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(222  U.  S.  167.) 

UNITED  STATES,  Plflf.  in  Err., 

V. 

GEORGE  F.  STEVER,  J.  B.  Stever,  and 

Harry  I.  Ball. 

Post  OmcE  (§  35*)— Fraud  bt  Usb  or 
Mails  —  False  Pretenses  —  "Schemes 
Devised  for  the  Purpose  of  Obtaining 
Monet  or  Pbopbbtt  Under  Falsi  Pbb- 

TBN8E8." 

1.  The  offense  of  using  the  mails  in  fur- 
theranoe  of  "schemes  devised  for  the  pur* 
pose  of  obtaining  money  or  property  under 
false  pretenses,"  denounced  hy  U.  S.  Rev. 
But  §  8894,  U.  S.  Comp.  Stat.  1901,  p. 
2659,  includes  only  schemes  having  a  si- 
militude to  the  lottery  and  other  like 
schemes  particularly  described  by  the  par- 
ticular words  of  the  section,  and  does 
not  cover  the  use  of  the  mails  to  promote 
other  schemes  to  obtain  money  or  property 
by  means  of  false  pretenses,  which  is  em- 
Ivraced  by  the  provisions  of  §  6480  (U.  8. 
Comp.  Stet.  1901,  p.  3696),  making  crimin- 
al the  use  of  the  mails  to  carry  on  any 

•eheme  of  artifice  to  defraud. 

[Bd.  Note.— For  other  cases,  see  Post  Office, 
Cent.  Dig.  I  55 ;  Dec.  Dig.  §  35.»  For  other  def- 
initions, see  Words  and  Phrases,  vol.  7.  p.  6342.] 

Post  Office  (§  34*)— Fraud  by  Use  of 
Mails— False  Pbetenses— "Scheme  ob 
Abtificb  to  Defraud.** 

2.  Making  false  and  fraudulent  repre- 
sentations through  the  mails  to  prospective 
buyers  of  cattle,  to  promote  a  scheme  to  de- 
fraud by  inducing  them  to  come  and  inspect 
the  cattle,  after  which  inferior  cattle  were 
to  be  substituted  in  the  place  of  those  in- 
spected and  sold,  is  not  punishable  under 
IJ.  8.  Rev.  Stat.  §  3894,  U.  S.  Comp.  Stat. 
1901,  p.  2669,  making  criminal  the  use  of 
the  mails  in  furtherance  of  lotteries,  or 
schemes  of  gain  dependent  upon  chance,  or 
"schemes  devised  for  the  purpose  of  obtain- 
ing money  or  property  under  false  preten- 
ses,'* but  such  acts  constitute  the  offense 
prohibited  by  §  5480  (U.  S.  Comp.  Stat. 
1901,  p.  3696),  of  using  the  mails  to  carry 
on  any  scheme  or  artifice  to  defraud.  , 

fBd.  Note.— For  other  cases,  see  Post  Offloe, 
Cent.  Dig.  9  64:  Dec.  Dig.  S  34.»  For  other  def- 
initions, see  Words  and  Phrases,  vol.  7,  p.  6842.] 

[No.  448.] 

Arned  October  20,  1911.     Decided  Decern^ 

ber  4,  1911. 
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N  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  judgment  quash- 
ing an  indictment  for  the  use  of  the  mails 
to  promote  a  scheme  to  obtain  money  or 
property  by  means  of  false  pretenses.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Harr  for 
plaintiff  in  error. 

Messrs.  W.  M.  Smith  and  J.  8.  Mo* 
Kemey  for  defendants  in  error.  ^ 

Mr.  Justice  linrCon  delivered  the  opinion  * 
of  the  court: 

This  is  a  writ  of  error  to  review  a  judg* 
ment  quashing  an  indictment,  as  not  stat- 
ing an  offense  triable  in  the  western  dis- 
trict of  Kentucky.  The  indictment  con- 
tained two  counts.  The  first  is  drawn  to 
bring  the  offense  within  §  3804,  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  2659), 
as  amended,  and  the  second  is  based  upon^ 
§  6480,  Revised  Statutes  (U.  S.  Comp.  Stat.^ 
1901,  p.  3696),  and  is  for  a^conspiracy  to* 
commit  the  offense  charged  in  the  first 
count.  The  government  now  concedes  that 
the  latter  count  states  no  offense  within 
western  district  of  Kentucky,  and  withdraws 
the  assignments  of  error  relating  to  the 
judgment  quashing  it. 

The  count  to  be  considered  charges,  in 
substance,  that  the  defendants,  on  April 
20, 1908,  in  the  state  of  Iowa,  devised  a  cer- 
tain scheme  for  the  purpose  of  obtaining 
money,  etc.,  "by  and  under  false  pretenses," 
from  various  persons,  among  others,  cer- 
tain persons  named,  residing  at  Colesburg, 
within  the  jurisdiction  of  the  court,  to  be 
effected  by  means  of  the  United  States  mail, 
through  correspondence  with  them.  The 
scheme,  summarily  stated,  was  to  be  effect- 
ed by  inducing  persons  who  should  read 
their  advertisements  offering  high  grade 
cattle  for  sale,  to  open  correspondence  with 
them.  That  then  the  defendants  were, 
through  the  mail,  to  make  false  and  fraud- 
ulent representations  as  to  the  character 
of  the  cattle  they  offered  for  sale,  and  there- 
by induce  such  correspondents  to  come  and 
inspect  the  cattle  at  Fairfield,  Iowa,  and 
that  after  a  sale  of  cattle  so  inspected,  were 
to  substitute  inferior  cattle  in  the  place  of 
those  inspected  and  sold.  It  is  then  averred 
that  defendants  succeeded  in  opening  up  cor- 
respondence with  certain  persons  at  Coles- 
burg, Kentucky,  and  that  in  furtherance  of 
said  scheme,  and  for  the  purpose  of  obtaining 
money  under  false  pretenses,  they,  the  de- 
fendants, on  April  20,  1908,  "unlawfully 
did  knowingly  and  fraudulently  deposit  and 
cause  to  be  deposited  in  the  mail,  .  .  . 
at  Fairfield,  Iowa,  and  did  then  and  there 
knowingly  cause  to  be  sent  by  said  mail  of 


*For  other  cases  see  same  topic  ft  I  jxtjubkr  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  United  States  a  certain  letter  to  be  eon- 
Teyed  and  delivered  bj  said  mail  of  the 
United  States  at  Colesburg,  in  the  state  of 
Kentucky^  and  in  the  western  district  there- 
of/' to  be  delivered  to  persons  there  ad- 
dressed and  residing,  which  letter  was  cal- 
^eulated  to  accomplish  the  scheme  intended, 
^and  which  said  letter  the  defendants  are 

•  charged  *as  ''having  caused  to  be  delivered 
by  mail  to  the  person  addressed/ 

For  convenience  we  set  out  in  the  margin 
^§§  3894  and  5480,  Revised  Statutes,  as 
*j  amended.t 

•  *  The  last  clause  of  $  3804  provides  that  an 
offense  against  any  of  the  provisions  of 
the  section  "may  be  proceeded  against 
.  .  .  either  in  the  district  at  which  the 
unlawful    publication    was    mailed,    or    to 


which  it  is  carried  by  mail  for  delivery, 
according  to  the  direction  thereon,  or  at 
iohioh  it  i$  caused  to  he  delivered  hy  maif^ 
to  the  pereon  to  whom  it  is  addreeaed,**     ^ 

Hie  daim  is  that  an* indictment  lies  in* 
the  western  district  of  Kentucky,  because 
that  is  the  district  in  which  the  defendants 
caused  the  letter  mentioned  "to  be  delivered 
by  mail"  to  the  person  addressed. 

The  government  has  suggested  that  there 
is  a  distinction  at  common  law  between 
a  false  pretense  and  an  indictable  cheat 
or  fraud.  It  may  be  eonceded  that^  at  the 
common  law,  a  false  pretense  is  not  a  prom- 
ise, but  a  fraudulent  and  false  representa- 
tion of  an  existing  or  past  fact,  designed 
to  induce  one  to  part  with  money  or  goods. 
Bishop,  Grim.  Law,  6th  ed.   S§  415,  419, 


tSec  3894.  No  letter,  postal  card,  or 
circular  concerning  any  lottery,  so-called 
gift  concern,  or  other  similar  enterprise 
offering  prizes  dependent  upon  lot  or  chance, 
or  concerning  schemes  devised  for  the  pur- 
pose of  obtaining  money  or  property  under 
false  pretenses,  and  no  list  of  the  drawings 
at  any  lottery  or  similar  scheme,  and  no 
lottery  ticket  or  part  thereof,  and  no  check, 
draft,  bill,  money,  postal  note,  or  money  or* 
der  for  the  purchase  of  any  ticket,  tidcets, 
or  part  thereof,  or  of  any  share  or  any 
chance  in  any  such  lottery  or  gift  enter- 
prise, shall  be  carried  in  the  mail  or  deliv- 
ered at  or  through  any  postoffice  or  branch 
thereof,  or  by  any  letter  carrier,  nor  shall 
any  newspaper,  circular,  pamphlet  or  pub- 
lication of  any  kind  containing  any  ad- 
vertisement of  any  lottery  or  gift  enterprise 
of  any  kind  offer  ing  prizes  dependent 
upon  lot  or  chance,  or  containing  any  list 
of  prizes  awarded  at  the  drawings  of  any 
such  lottery  or  gift  enterprise,  whether  said 
list  is  of  any  part  or  of  all  of  the  drawing, 
be  carried  in  the  mail  or  delivered  by  any 
postmaster  or  letter  carrier.  Any  person 
who  shall  knowingly  deposit  or  cause  to  be 
deposited,  or  who  shall  knowingly  send  or 
or  cause  to  be  sent,  anything  to  be  conveyed 
or  delivered  by  mail  in  violation  of  this  sec- 
tion, or  who  shall  knowingly  cause  to  be 
delivered  by  mail  anything  herein  for- 
bidden to  be  carried  by  inail,  shall  be  deemed 
^ilty  of  a  misdemeanor,  and  on  conviction 
shall  be  punished  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  by  imprisonment  for 
not  more  than  one  year,  or  by  both  such 
fine  and  imprisonment  for  each  offense.  Any 
person  violating  any  of  the  provisions  of 
this  section  may  be  proceeded  against  by 
information  or  indictment,  and  tried  and 
punished,  either  in  the  district  at  which 
the  unlawful  publication  was  mailed,  or  to 
which  it  is  carried  by  mail  for  delivery 
according  to  the  direction  thereon,  or  at 
which  it  is  caused  to  be  delivered  by  mail 
to  the  person  to  whom  it  is  addressed. 

Sec.  5480.  If  any  person,  having  devised, 
or  intending  to  devise,  any  scheme  or  ar- 
tifice to  defraud,  or  to  sell,  dispose  of,  loan, 
exchange,  alter,  give  away,  or  distribute. 


supply,  or  furnish,  or  procure  for  unlaw- 
ful use  any  counterfeit  or  spurious  coin* 
bank  notes,  paper  money,  or  any  obligation 
or  security  of  the  United  States,  or  of  any 
state,  territory,  municipality,  oompany,  cor^ 
poration,  or  person,  or  anything  represented 
to  be  or  intimated  or  held  out  to  be  such 
counterfeit  or  spurious  articles,  or  any 
scheme  or  artifice  to  obtain  money  by  or 
through  correspondence,  by  what  is  con»- 
monly  called  the  "sawdust  swindle,"  or 
"counterfeit  money  fraud,"  or  by  dealing 
or  pretending  to  deal  in  what  is  commonly 
called  "green  articles,"  "green  coin,"  **bill8,^ 
"paper  goods,**  "spurious  Treasury  notes,** 
"United  States  goods,'*  "green  cigars,*'  or 
any  other  names  or  terms  intended  to  be 
understood  as  relating  to  such  counterfeit 
or  spurious  articles,  to  be  effected  by  either 
opening  or  intending  to  open  correspondence 
or  communication  with  any  person,  wheth- 
er resident  within  or  outside  of  the  United 
States,  by  means  of  the  Postoffice  Es* 
tablishment  of  the  United  States,  or 
by  inciting  such  other  person  or  any 
person  to  open  eommunication  with 
the  person  so  devising  or  intending,  shall, 
in  and  for  executing  such  scheme  or  arti- 
fice, or  attempting  so  to  do,  place  or  cause 
to  be  placed,  any  letter,  packet,  writing, 
circular,  pamphlet,  or  advertisement  in  any 
postoffice,  branch  postoffice,  or  street  or 
hotel  letter  box  of  the  United  States,  to 
be  sent  or  delivered  by  the  said  Postoffice 
Establishment,  or  shall  take  or  receive  any 
such  therefrom,  such  person  so  misusing 
the  Postoffice  Establishment  shall,  upon 
conviction,  be  punishable  by  a  fine  of  not 
more  than  ^yb  hundred  dollars,  and  by 
imprisonment  for  not  more  than  eighteen 
months,  or  by  both  such  punishments,  at 
the  discretion  of  the  court.  The  indict- 
ment, information,  or  complaint  may  sever- 
ally charge  offenses  to  the  number  of  three 
when  committed  within  the  same  six  calen- 
dar months;  but  the  court  thereupon  shall 
give  a  single  sentence,  and  shall  proportion 
the  punishment  especially  to  the  degree 
in  which  the  abuse  of  the  Postoffice  Estab* 
lishment  enters  as  an  instrument  into  suck 
fraudulent  scheme  and  device. 
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and  cases,  Englisb  and  American,  there  cit- 
ed. 

Whether  the  facts  averred  in  this  count 
eonstitute  a  scheme  to  obtain  goods  or  money 
by  a  oommon-law  false  pretense  may  admit 
of  grave  doubt.  But  whether  that  be  so  or 
not,  it  would  require  very  subtle  distinct 
tion  to  conceive  of  a  use  of  the  mail  to 
promote  a  scheme  to  obtain  property  or 
money  by  means  of  false  pretenses  which 
would  not  also  be  a  "scheme  or  artifice  to 
defraud"  within  the  plain  meaning  of  § 
4KS0.  For  the  purpose  of  the  present  dis- 
cussion it  is  not  important  whether  the 
pleader  has  characterized  the  scheme  de- 
scribed as  a  false  pretense  or  as  "a  scheme 
or  artifice  to  defraud/'  since  in  either  case 
a  use  of  the  mail  prohibited  by  § 
5480  is  shown.  That  section  was  construed 
by  this  court,  in  Durland  v.  United  States, 
161  U.  S.  306,  313,  40  L.  ed.  709,  711,  16 
Sup.  Ct.  Rep.  508,  as  "including  everything 
designed  to  defraud  by  representations  as 
to  the  past  or  present,  or  suggestions  and 
promises  as  to  the  future.** 

If,  then,  this  indictment  is  also  maintain- 
able under  §  3804,  it  must  be  because  we 
are  forced  to  conclude  that  Congress,  when 
it  revised  the  statutes,  intended  to  make 
the  use  of  the  mails  to  effect  a  scheme  to 
defraud  indictable  and  punishable  under 
either  of  two  distinct  provisions,  and  that 
the  district  attorney  might  elect  as  to 
which  he  would  proceed  under.  Such  a 
auppositioi^  is  not  to  be  lightly  adopted.  To 
BO  conclude  would  result  in  the  anomaly 
of  an  offense  created  and  punished  by  two 
distinct  enactments.  Under  the  one  the  ac- 
cused may  be  proceeded  against  in  a  dis- 
trict where  he  could  not  be  prosecuted  un- 
der the  other.  The  procedure  under  one 
differs  in  some  important  particulars  from 
!•  that  admissible  under  the  other,  and  the 
•  accused  is  subject  to  a  measure  of* punish- 
ment under  one  not  possible  under  the  oth- 
er. Thus,  under  §  3894,  an  indictment  will 
lie  in  the  district  in  which  the  defendant 
caused  the  letter  to  be  delivered  by  the  mail 
to  the  person  addressed.  That  is  not  the 
case  under  §  5480.  Under  §  3894,  one  may 
be  imprisoned  not  longer  than  one  year, 
while  under  the  other  he  may  be  imprisoned 
for  eighteen  months.  Under  §  3894,  he  is 
subject  to  indictment  for  any  number  of 
violations.  Under  the  other  the  indictment 
may  only  charge  offenses  to  the  number  of 
three  committed  within  the  same  six  calen- 
dar months. 

No  such  purpose  can  be  fairly  said  to 
have  actuated  Congress.  The  two  sections 
are  intended  to  prevent  the  use  of  the  mail 
for  certain  purposes.  The  one  applies  to  the 
use  of  the  mail  for  the  purpose  of  promoting 
lotteries  or  other  like  schemes  of  chance. 


The  other  is  intended  to  prohibit  the  use 
of  the  mail  to  carry  on  schemes  of  general 
fraud,  the  language  being  "any  scheme  or 
artifice  to  defraud."  A  scheme  to  defraud 
by  means  of  false  pretenses  is,  as  we  have 
seen,  a  "scheme  or  artifice  to  defraud,''  with- 
in the  plain  meaning  and  purpose  of  this 
section.  The  general  words,  "or  concern- 
ing schemes  devised  for  the  purpose  of  ob- 
taining money  or  property  under  false 
pretenses,"  found  in  §  3894,  do  not  harmo- 
nize with  the  general  purpose  of  that  seo- 
tion,  if  construed  aa  urged  by  the  learned 
Attorney  General.  So  construed,  they  would 
trench  upon  the  ground  covered  by  §  5480. 
The  words  referred  to  follow  particular 
words  descriptive  of  schemes  of  gain  de- 
pendent upon  chance,  and  are  followed  by 
further  particular  words  relating  to  the 
same  kind  of  lottery  schemes. 

In  such  circumstances,  unless  there  is  a 
dear  manifestation  to  the  contrary,  gener- 
al words,  not  specific  or  limited,  should  be 
construed  as  applicable  to  cases  or  matters 
of  like  kind  with  those  described  by  the  par« 
ticular  words.  ^ 

Construing  the  two  sections  together  as^ 
legislation  in* pari  materia,  we  find  no* 
manifest  legislative  intent  forbidding  the 
application  of  the  rule  of  construction  re- 
ferred to.  We  therefore  conclude  that  the 
words,  "or  oonoeming  schemes  devised  for 
the  purpose  of  obtaining  money  or  prop- 
erty by  false  pretenses,"  are  to  be  limited 
to  schemes  having  a  similitude  to  the  lot^ 
tery  and  other  like  schemes  particularly 
described  by  the  particular  words  of  the 
section.  This  view  finds  strong  support  in 
the  case  of  United  States  v.  Sauer,  88  Fed. 
249,  where  the  opinion  was  by  Judge  Sev- 
erens,  then  district  judge. 

The  judgment  of  the  court  below  is  ao- 
cordingly  affirmed. 


(222  U.  8.  175.) 

UNITED  STATES,  Plff.  in  Err^ 

V. 

CHARLES   F.   MUNDAT   and   Archie   W. 

Shiels. 


Mines  and  Minerals  (§  35*)— Entry  for 
DisQUALiriBD  Princifai/-<^oal  Lands. 
1.  The  prohibition  against  more  than  one 
entry  of  coal  lands  by  the  same  person, 
which  is  made  by  U.  S.  Rev.  Stat.  §  2350, 
U.  S.  Comp.  Stat.  1901,  p.  1441,  prevents  a 
qualified  person  from  making  a  coal-land 
location  apparentiv  for  himself,  but  in  fact 
as  an  agent,  for  the  purpose  of  securing  to 
a  corporation  a  larger  area  of  coal  lands 
than  such  corporation  could  lawfully  locate 

for  itself. 

[Bd.    Note.— For  other  cases,   see   Mines    mad 
Minerals.  Cent  Dig.  9  87 ;    Dec  Dig.  |  36.*] 
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Mikes  akd  Minebals  (§  35*)— Entry  fob 

Disqualified  Principal  —  Unsubvxtsd 

Goal  Lands. 

2.  The  restriction  to  one  entry  by  the 
same  person,  made  by  U.  S.  Rev.  Stat. 
§  2350,  U.  S.  Comp.  Stat.  1901,  p.  1441, 
governing  entries  of  coal  lands  under 
the  three  preceding  sections,  which  relate 
solely  to  surveyed  lands,  and  which  were 
expressly  extended  to  Alaska  by  the  act  of 
June  6,  1900  (31  Stat,  at  L.  658,  chap.  796, 
U.  S.  Comp.  Stat.  1901,  p.  1441),  was  made 
applicable  to  entries  on  unsurveyed  coal 
lands  in  Alaska  by  the  act  of  April  28, 
1904  (33  Stat,  at  L.  525,  chap.  1772,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  556),  enacted 
solely  to  provide  for  the  sale  of  such  lands, 
and  continuing  in  force  in  Alaska  all  the 
eoal-Iand  laws  of  the  United  States  not  in 
conflict  with  its  provisions,  the  fact  that 
such  statute  imposes  no  restrictions  upon 
alienation  by  one  who  has  made  a  lawful 
location  not  warranting  a  different  oonolu- 
sion,  and  the  words,  "the  three  preceding 
sections,"  found  in  §  2350,  having  no  mate- 
rial significance,  but  having  been  necessitat- 
ed because  the  provisions  of  the  original  act 
of  March  3,  1873  (17  Stat,  at  L.  607,  chap. 
279),  when  carried  into  the  Revised  Stat- 
utes, were  made  a  part  of  the  general  land 
law  embracing  the  sale  of  other  public 
lands. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  9  87:    Dec.  Dig.  9  86.*] 

[No.  693.] 

Aigued  October  25,  1911.  Decided  December 

4,  1911. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Washington  to  review  a  judgment  quash- 
ing an  indictment  for  a  conspiracy  to  de- 
fraud the  United  States  by  unlawfully  ob- 
taining title  to  coal  lands  in  the  District 
of  Alaska.    Reversed. 

See  same  case  below,  186  Fed.  376. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  liehmann  for  plaintiff 
in  error. 

Messrs.  Gbarles  W.  Dorr,  B.  O. 
Hughes,  Hiram  E.  Hadley,  and  Wilmon 
Tucker  for  defendants  in  error. 

*  Mr.  Justice  Lurton  delivered  the  opinion 
of  the  court: 

This  writ  of  error  is  prosecuted  by  the 
United  States  from  a  judgment  sustaining 
a  motion  to  quash  an  indictment. 

The  indictment  is  founded  upon  §  6440, 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  3676),  and  charges  a  conspiracy  to  de- 
fraud the  United  States  by  illegally  ob- 
taining title  to  40  contiguous  tracts  of  coal 
lands  in  the  district  of  Alaska,  aggregating 
6,087  acres,  collectively  known  as  the 
Stracey  group,  and  averred  to  be  of  the 
value  of  $10,000,000. 


The  indictment  is  too  long  to  be  set  out, 
even  in  an  abbreviated  form.     The  grava- 
men of  the  conspiracy  charged  is  that  the 
defendants  induced  or  procured  divers  quali- . 
fled  persons  to  take  the  several  steps   re-^ 
quired  by  law*to  make  locations  of  Alaska* 
coal  lands,  not  for  themselves,  but  as  the 
mere  agents  or  representatives  of  the  de* 
fendants,  for  the  purpose  of  securing  to  two 
named  corporations  a  larger  area  of  coal 
land  than  such  corporations  could  lawfully 
locate  for  themselves. 

For  the  defendants  in  error  it  has  been 
very  ably  urged  that  since  the  concededly 
applicable  coal-land  law  gives  to  every  in- 
dividual who  is  of  age  and  a  citizen  of  the 
United  States,  the  right  to  make  a  coal- 
land  location  for  himself,  and  to  assign  his 
location  when  made,  that  there  can  be  no 
fraud  if  he  makes  such  location  in  the 
first  instance  for  the  benefit  of  another  com- 
petent to  buy  the  location  when  made. 
But  if  the  provisions  of  the  general  coal- 
land  entry  law,  found  in  §  2350,  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  1441), 
apply  to  the  entry  of  coal  lands  in  Alaska, 
the  contention  is  now  no  longer  an  open 
one  under  the  repeated  interpretations  of 
that  section  found  in  the  cases  of  United 
States  y.  Trinidad  Coal  ft  Coking  Co.  137 
U.  S.  160,  34  L.  ed.  640,  11  Sup.  Ct.  Rep. 
57 ;  United  States  v.  Keitel,  211  U.  S.  370, 
53  L.  ed.  230,  29  Sup.  Ct.  Rep.  123;  and 
United  States  v.  Forrester,  211  U.  S.  399, 
53  L.  ed.  245,  29   Sup.  Ct   Rep.   132. 

The  corporations  by  whose  procurement 
the  forty  locations  by  forty  different  per- 
sons were  made,  under  the  express  terms 
of  the  statute  referred  to,  were  disquali- 
fied from  making  more  than  one  location 
each,  and  being  thus  disqualified  could 
not  make  a  second  location  through  an 
agent  acting  for  their  use  and  bene- 
fit. Any  construction  which  would  per- 
mit one  prohibited  by  express  command 
of  the  law  from  making  more  than  one 
entry  or  location  to  make  other  entries  or 
locations  through  the  agency  of  a  third 
person,  qualified  to  make  an  entry  for  him- 
self, would  be  to  sanction  a  device  which 
would  nullify  the  purpose  of  the  restric- 
tion. 

The  result  must  turn  upon  whether  the 
restrictive  features  of  §  2350,  Revised 
Statutes,  are  applicable  to  the  sale  of  coal 
lands  in  Alaska.  The  ruling  of  the  court 
below  and  the  contention  made  by  the  de> 
fendants  in  error  is  that  the  act  of  April 
28,  1904  (33  Stat,  at  L.  p.  525,  chap.  1772,gp 
U.  S.  Comp.  Stat  Supp.  1909,  p.  556),  is^ 
the^only  act  applicable  to  the  unsurveyed* 
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coal  landB  of  Alaska.    That  act  will  be  found 
^  set  out  In  the  niargin.t 
^      It  purports  to  be  an  amendment  of  the 

•  act  of  June  d,*1900  (31  Stat,  at  L.  p.  658, 
chap.  796,  U.  S.  Ck>mp.  Stat.  1901,  p.  1441 ) , 
which  extended  to  Alaska  "so  much  of 
the  public  land  laws  of  the  United  States 
.  .  .  as  relate  to  coal  lands,  namely,  §8 
2347  to  2352,  inclusive,  of  the  Revised  Stat^ 
utes  (U.  S.  Gomp.  Stat.  1901,  pp.  1440, 
1441 ) :"  The  sections  of  the  general  law  thus 
extended  to  Alaska  are  set  out  in  the  mar- 

^     These   sections   came    from    the   act   of 

•  March  3,  1873  (17*Stat.  at  L.  p.  607,  chap. 
279).  The  only  change  made  is  in  the  sub- 
stitution in  §  2350  of  the  words,  ''The  three 
preceding  sections  shall  be  held  to  author- 


ize," etc,  for  the  words  of  the  4th  section 
of  the  original  act»  reading,  ''That  this 
act  shall  be  held  to  authorize," — a  change 
made  necessary  because  the  provisions  of 
the  original  act  are  made  a  part  of  a  chap- 
ter of  the  general  land  law  embracing  the 
sale  of  other  public  lands.  The  act  of  1873, 
as  thus  carried  into  the  Revised  Statutes,^ 
did  not  permit  an  entiy  of  coal  lands  which  ^ 
had  not  been  surveyed.  Ths^entry  permitted  • 
was  only  "by  legal  subdivisions."  The  coal 
lands  in  Alaska  were  unsurveyed.  Thus  it 
happened  that^  although  the  act  of  June 
6,  1900,  extended  the  provisions  of  the  gen- 
eral law  to  Alaska,  that  law  was  for  a 
time  inoperative  because  the  coal  lands 
could  not  be  entered  'n[)y  legal  subdivi* 
sions,"  when  no  such  legal  subdivisions  ex- 


flhat  any  person  or  association  of  per- 
sons qualified  to  make  entiy  under  the  coal- 
land  laws  of  the  United  States,  who  shall 
have  opened  or  improved  a  coal  mine  or 
coal  mines  on  any  of  the  unsurveyed  pub- 
lic lands  of  the  United  States  in  the  district 
of  Alaska,  may  locate  the  lands  upon 
which  such  mine  or  mines  are  situated,  in 
rectangular  tracts  containing  forty,  eighty, 
or  one  hundred  and  sixty  acres,  with  nortii 
and  south  boimdary  lines  run  according  to 
the  true  meridian,  by  marking  the  four 
eomers  thereof  with  permanent  monuments, 
so  that  the  boundaries  thereof  may  be  readi- 
ly and  easily  traced.  And  all  such  locators 
shall,  within  one  year  from  the  passage  of 
this  act,  or  within  one  year  from  making 
such  location,  file  for  record  in  the  record- 
ing district,  and  with  the  register  and  re- 
ceiver of  the  land  district  m  which  the 
lands  are  located  or  situated,  a  notice  con- 
taining the  name  or  names  of  the  locator 
or  locators,  the  date  of  the  location,  the 
description  of  the  lands  located,  and  a  ref- 
erence to  such  natural  objects  or  permanent 
monuments  as  will  readily  identify  the 
same. 

Sec  2.  That  such  locator  or  locators,  or 
their  assigns,  who  are  citizens  of  the  Unit^ 
ed  States,  shall  receive  a  patent  to  the 
lands  located  by  presenting,  at  any  time 
within  three  years  from  the  date  of  such 
notice,  to  the  register  and  receiver  of  the 
land  district  in  which  the  lands  so  located 
are  situated,  an  application  therefor,  ac- 
companied by  a  certified  copy  of  a  plat  of 
survey  and  field  notes  thereof,  made  by  a 
United  States  deputy  surveyor  or  a  United 
States  mineral  surveyor,  dulv  approved  by 
the  surveyor  general  for  the  district  of 
Alaska  and  a  payment  of  the  sum  of  ten 
dollars  per  acre  for  the  lands  applied  for; 
but  no  such  application  shall  be  allowed 
until  after  the  applicant  has  caused  a  no- 
tice of  the  presenUition  thereof,  embracing 
a  description  of  the  lands,  to  have  been 
published  in  a  newspaper  in  the  district 
of  Alaska  published  nearest  the  location  of 
the  premises,  for  a  period  of  sixty  days,  and 
shall  have  caused  copies  of  such  notice,  to- 


gether with  a  certified  copy  of  the  official 
plat  or  survey,  to  have  been  kept  posted  in 
a  conspicuous  place  upon  the  land  applied 
for  and  in  the  land  office  for  the  district 
in  which  the  lands  are  located  for  a  like 
period,  and  until  after  he  shall  have  fur- 
nished proof  of  such  publication  and  post- 
ing, and  such  other  proof  aa  is  required 
by  the  coal-land  laws:  Provided,  That 
nothing  herein  contained  shall  be  so  con- 
strued as  to  authorize  entries  to  be  mada 
or  title  to  be  acquired  to  the  shore  of  any 
navigable  waters  within  said  district. 

Sc^  3.  That  during  such  period  of  post- 
ing and  publication,  or  within  six  months 
thereafter,  any  person  or  association  of  per- 
sons having  or  asserting  any  adverse  in- 
terest or  claim  to  the  tract  of  land,  or 
any  part  thereof,  sought  to  be  purchased, 
shall  file  in  the  land  office  where  such  ap- 
plication is  pending,  under  oath,  snd  ad- 
verse claim,  setting  forth  the  nature  and 
extent  thereof,  and  such  adverse  claim- 
ant shall,  within  sixty  days  after  the  filing 
of  such  adverse  claim,  begin  an  action  to 
quiet  title  in  a  court  of  competent  juris- 
diction within  the  district  of  Alaska,  and 
thereafter  no  patent  shall  issue  for  such 
claim  until  the  final  adjudication  of  the 
rights  of  the  parties,  and  such  patent  shall 
then  be  issued  in  conformity  with  the  final 
decree  of  such  court  therein. 

Sec.  4.  That  all  the  provisions  of  the  coal- 
land  laws  of  the  United  States  not  in  con- 
flict with  the  provisions  of  this  act  shall 
continue  and  be  in  full  force  in  the  dis- 
trict of  Alaska. 

tSec  2347.  Every  person  above  the  age 
of  twenty-one  years,  who  is  a  citizen  of  the 
United  States,  or  who  has  declared  his 
intention  to  become  such,  or  any  associa- 
tion of  persons  severally  qualified  as  above, 
shall,  upon  application  to  the  register  of  the 
proper  land  office,  have  t*he  right  to  enter, 
by  legal  subdivisions,  any  quantity  of  va- 
cant coal  lands  of  the  United  States  not 
otherwise  appropriated  or  reserved  by  com- 
petent authority,  not  exceeding  one  hundred 
and  sixty  acres  to  such  individual  person, 
or  three  hundred  and  twenty  acres  to  such 
association,  upon  payment  to  the  receiver 


66 


32  SUPKEldE  COUBT  REPORTER. 


Oor.  ToM^ 


iflted.  80  obviouslj  was  this  th«  ease  that 
a  circular  from  the  Department  of  the  In- 
terior was  issued,  instructing  the  registers 
and  receivers  in  the  district  of  Alaska  that 
no  coal  filing  nor  entry  could  be  filed  in 
their  offices  until  there  could  be  filed  with 
"the  official  plat  of  survey  of  the  township" 
in  which  entries  were  sought  to  be  made. 
This  was  the  situation  which  brought  about 
the  act  of  April  28,  1904,  set  out  in  the 
margin. 

The  contention  is  that  although  this  act 
of  1904  expressly  provides  "that  all  of  the 
provisions  of  the  coal-land  laws  of  th<! 
United  States  not  in  conflict  with  the  pro- 
visions of  this  act  shall  continue  and  be  in 
full  force  in  the  district  of  Alaska,"  that 
the  restrictions  in  the  general  coaMand  law 
authorizing  "only  one  entry  by  the  same 
person  or  association  of  persons,''  etc.,  is 
in  conflict,  and  therefore  not  operative  to 
locations  authorized  by  the  later  legisla* 
tion. 

Prior  to  the  act  of  1873,  the  disposition 
of  coal  lands  was  included  in  the  general 
provisions  regulating  the  sale  of  public 
lands,  and  under  which  there  were  no  limi- 
tations upon  the  number  of  entries  one 
person  might  make.  But  in  1873,  when 
Congress  sought  to  deal  with  the  specific 
subject  of  the  sale  of  coal  lands,  the 
rule  was  adopted  of  confining  every 
qualified  entryman  to  one  entry,  and 
every  association  of  persons,  not  less  than 


four  in  number  and  under  certain  condi- 
tions, to  the  entry  of  not  exceeding  640 
acres.    A  corporation  has  been  held  to  be 
an  association  of  persons  within  the  mean- 
ing of  this  section.    United  States  v.  Trini- 
dad Coal  A  Coking  Co.  137  U.  8.  160,  169,  ^^ 
34  L.  ed.  640,  643, 11  Sup.  Ct.  Rep.  67.   Thea> 
policy  of  this  restriction   was   to* prevent* 
a  monopolization  of  such  coal  lands  by  se- 
curing to  every  citizen  the  right  to  obtain 
for   himself  one  tract,   not   exceeding   100 
acres,   of   such   coal   land.     Ibid.     United 
States  V.  Keitel,  211  U.  8.  370,  63  L.  ed. 
230,  20  Sup.  Ct.  Rep.  123. 

That  continued  to  be  the  uniform  policy 
of  Congress,  and  so  continues,  unless  a  de* 
parture  has  been  made  by  the  act  of  1904* 
But,  if  so,  it  is  only  as  to  the  unsurveyed^ 
coal  lands  of  Alaska,  for  undoubted- 
ly  when  such  lands  shall  be  surveyed 
they  will  come  at  once  under  the  restrictiona 
of  the  general  law  as  found  in  §§  2347  to 
2350,  inclusive,  of  the  Revised  Statutes^ 
since  the  act  of  1904  applies  only  to  the  un- 
surveyed  public  lands  of  Alaska. 

There  occurs  to  us  no  reason  for  assum- 
ing that  Congress  intended  to  abandon  the 
policy  of  keeping  open  the  right  of  every 
citizen  to  enter  one  tracts  and  no  more,  of 
the  unsurveyed  coal  lands  of  Alaska,  that 
would  not  lead  also  to  the  abandonment  of 
the  policy  as  respects  coal  lands  which  had 
been  surveyed. 

An  intention  to  depart  from  a  uniform 


of  not  less  than  ten  dollars  per  acre  for 
such  lands,  where  the  same  shall  be  sit- 
uated more  than  fifteen  miles  from  any  com- 
pleted railroad,  and  not  less  than  twenty 
dollars  per  acre  for  such  lands  as  shall  be 
within  fifteen  miles  of  such  road. 

Sec.  2348.  Any  person  or  association  of 
persons  severally  qualified,  as  above  pro- 
vided, who  have  opened  and  improved,  or 
shall  hereafter  open  and  improve,  any  coal 
mine  or  mines  upon  the  public  lands,  and 
shall  be  in  actual  possession  of  the  same, 
shall  be  entitled  to  a  preference  right  of 
entry,  under  the  preceding  section,  of  the 
mines  so  opened  and  improved;  Provided, 
That  when  any  association  of  not  less  than 
four  persons,  severally  qualified  as  above 

Srovided,  shall  have  expended  not  less  than 
ve  thousand  dollars  in  working  and  im- 
proving any  such  mine  or  mines,  such  as- 
sociation may  enter  not  exceeding  six  hun- 
dred and  forty  acres,  including  such  mining 
improvements. 

Sec.  2349.  All  claims  under  the  preceding 
section  must  be  presented  to  the  register 
of  the  proper  land  district  within  sixty 
days  after  the  date  of  actual  possession  and 
the  commencement  of  improvements  on  the 
land,  by  the  filing  of  a  declaratory  state- 
ment therefor;  but  when  the  township  plat 
is  not  on  file  at  the  date  of  such  improve- 
ment, filing  must  be  made  within  sixty 
days    from   the    receipt    of    such    plat    at 


the  district  office;  and  where  the  improve 
ments  shall  have  been  made  prior  to  tbe 
expiration  of  three  months  from  the  third 
day  of  March,  eighteen  hundred  and  seven- 
ty-three, sixty  days  from  the  expiration  of 
such  three  months  shall  be  allowed  for  the 
filing  of  a  declaratory  statement  and  no 
sale  under  the  provisions  of  this  section 
shall  be  allowed  until  the  expiration  of 
six  months  from  the  third  day  of  Marcli« 
eighteen  hundred  and  seventy-three. 

Sec.  2350.  The  three  preceding  sections 
shall  be  held  to  authorize  only  one  entry 
by  the  same  person  or  association  of  per^ 
sons;  and  no  association  of  persons  any 
member  of  which  shall  have  taken  the  bene- 
fits of  such  sections,  either  as  an  individ- 
ual or  as  a  member  of  any  other  associa- 
tion, shall  enter  or  hold  any  other  lands 
under  the  provisions  thereof;  and  no  mem- 
ber of  any  association  which  shall  have  tak- 
en the  benefit  of  such  sections  shall  enter  or 
hold  any  other  lands  under  their  provi- 
sions; and  all  persons  claiming  under  sec- 
tion twenty-three  hundred  and  forty-eight 
shall  be  required  to  prove  their  respective 
rights  and  pay  for  the  lands  filed  upon 
within  one  year  from  the  time  prescriberT 
for  filing  their  respective  claims;  and  upoA 
failure  to  file  the  proper  notice,  or  to  pay 
for  the  land  within  the  required  period,  th« 
same  shall  be  subject  to  entry  by  any  oth- 
er  qualified   applicant. 
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pofiey  so  long  enforced  in  regard  to  coal 
iands  should  not  be  imputed  to  Congress 
unless  the  act  of  1904  admits  of  no  other 
^eonstruction.  Morton  ▼.  Nebraska,  21 
Wall.  660,  669,  22  L.  ed.  689,  643,  12  Mor. 
Min.  Rep.  451. 

Bat  it  is  said  that  the  purpose  to  de- 
part from  the  policy  which  imposed  a  re- 
striction upon  the  number  of  locations 
which  had  before  been  authorized  is  mani- 
fest in  the  provision  of  §  2  of  the  act  in 
•question,  which  requires  that  the  locator 
or  locators,  "or  their  ataignSy"  who  are 
citizens  of  the  United  States,  shall  receive 
a  patent  to  the  lands  so  located,  etc.  The 
fact  that  one  who  has  made  a  lawful  lo- 
cation is  permitted  to  make  an  assign- 
ment, as  is  the  plain  implication  from  the 
requirement  that  a  patent  ''shall"  issue  to 
''the  locator  or  his  assigns,'*  is  not  indica- 
tive of  a  purpose  to  abandon  the  prohibi- 
tion upon  more  than  one  location.  By  go- 
'Ci  ^S  upon  coal  land,  opening  up  a  mine,  per- 
"^  manently  marking  the  boundaries,  and  filing 
*  and  making  the  notices  required  under  the 
law,  one  otherwise  qualified  initiates  a 
elaim  to  the  land,  and  may,  by  further  com- 
pliance with  the  law,  earn  the  right  to 
a  patent.  That  the  policy  of  the  law  stops 
at  this  point,  and  leaves  him  free  to  as- 
sign his  location,  does  not  impeach  the  in- 
tent of  Congress  to  confine  a  locator  to  a 
■ingle  location.  The  prohibition  is  against 
more  than  one  entry,  not  against  alienation 
after  a  good-faith  location. 

Of  the  restrictions  concerning  the  entry 
of  land  under  the  timber  and  stone  act,  it 
was  said :  "The  act  does  not  in  any  respect 
limit  the  dominion  which  the  purchaser  has 
over  the  land  after  its  purchase  from  the 
government,  or  restrict  in  the  slightest  his 
power  of  alienation.  All  that  it  denounces 
is  a  prior  agreement, — the  acting  for  anoth- 
•er  in  the  purchase."  United  States  v.  Budd, 
144  U.  S.  154,  163,  36  L.  ed.  384,  387,  12 
Sup.  Ct.  Rep.  575. 

The  same  argument  was  addressed  to  this 
oourt  in  United  States  v.  Keitel,  211  U.  8. 
:870,  389,  63  L.  ed.  230,  241,  29  Sup.  Ct 
Rep.  123,  as  a  reason  for  confining  the  pro- 
liibition  to  one  entry  made  by  a  qualified 
person  for  the  use  and  benefit  of  another, 
who  was  disqualified  from  making  a  second 
«ntry.  But  this  court  said:  "True,  the 
atatnte  imposes  no  limitation  on  the  right 
of  a  purchaser  who  has  acquired  coal  land 
from  the  United  States  to  sell  the  same  after 
he  has  become  the  owner  of  the  land.  The 
absence,  however,  of  a  limitation  on  the 
power  to  sell  after  acquisition,  affords  no 
ground  for  saying  that  the  express  prohibi- 
tion of  the  statute  against  more  than  one 
entry  by  the  same  person  should  not  be 
enforced  according  to   its   plain   meaning. 


This  clearly  follows,  since  the  right  to  sell 
that  which  one  has  lawfully  acquired  neith- 
er directly  nor  indirectly  implies  the  au- 
thority to  unlawfully  acquire  in  violation 
of  an  express  prohibition."     Ibid. 

Upon  the  same  line  of  reasoning  we  find 
no  reason  for  supposing  that  Congress  in- 
tended by  the  act  of  1904  to  remove  the  re-  ^ 
striction  upon  more  than  one  entry  by  theJJ 
*same  person,  because  it  imposed  none  upon* 
alienation  after  the  right  to  a  patent  had 
accrued  by  a  good-faith  location. 

But  it  is  said  that  the  restriction  upon 
the  right  to  make  more  than  one  entry  by 
the  same  person  applied  only  to  entries 
made  under  the  three  preceding  eectione, 
i.  0.,  §§  2347,  2348,  and  2349.  That  this 
peculiar  limitation  has  no  material  signifi- 
cance, we  have  already  pointed  out,  its  pres- 
ence in  the  section  being  due  to  the  fact 
that  9  2350,  and  the  preceding  three  sec- 
tions, constituting  the  original  act  of  1873^ 
were  placed  in  the  midst  of  a  chapter  em- 
bracing many  other  provisions  in  no  wise 
related  to  the  entry  of  coal  lands.  It  is, 
however,  to  be  borne  in  mind  that  this  act 
of  1904  is  but  an  amendment  to  the  act  of 
1900,  which  extended  these  sections  of  the 
general  coal  entry  law  to  the  district  of 
Alaska.  The  three  acts  are  in  pari  materia 
and  must  be  read  together,  and  no  part  of 
the  previously  existing  law  upon  the  same 
subject  is  to  be  regarded  as  inoperative 
unless  no  other  construction  of  the  later 
legislation  is  reasonable. 

The  single  object  of  Congress  in  the  act 
of  1904  was  to  provide  for  the  sale  of  coal 
lands  which  had  not  been  surveyed.  The 
provisions  for  the  sale  of  such  coal  lands, 
in  or  out  of  Alaska,  which  had  been  sur- 
veyed, so  that  entries  could  be  made  "by 
legal  subdivision,"  had  already  been  covered 
by  the  general  law  which  had  been  extend- 
ed to  Alaska.  The  conditions  in  Alaska 
were  but  temporary.  When  the  coal  land 
there  should  be  brought  under  the  system 
of  surveys  which  prevailed  in  the  better 
settled  parts  of  the  country,  the  act  of 
1904  would  cease  to  be  operative,  having 
nothing  to  which  it  could  apply.  The  leg- 
islation, read  in  the  light  of  the  situation 
and  of  the  uniform  policy  which  had  so  long 
prevailed  of  prohibiting  more  than  one  en- 
try to  one  person,  makes  it  plain  that  Con- 
gress did  not  intend  to  except  the  unsur- 
veyed  coal  lands  of  Alaska  from  the  opera- 
tion  of  the  restrictions  which  attached  tooo 
*the  sale  of  the  surveyed  coal  lands  in  Alas-  • 
ka  and  elsewhere. 

The  judgment  must  be  reversed  and  the 
case  remanded  for  further  proceedings,  not 
inconsistent  with  this  opinion. 

Reversed. 


32  SUPREME  COURT  REPORTER. 


(222  U.  S.  149.) 
A.  H.  GRIGSBT,  Petitioner, 

V. 

R.  L.  RUSSELL  and  Lillie  Burchard,  Ad- 
ministrators of  John  C.  Burchard,  De- 
ceased. 

IlfSUBANCB      a     372*)— FOBFEITURB      FOB 

Nonpayment  of  Premium— Waivib. 

1.  A  condition  in  a  policy  of  life  insur- 
ance that  it  shall  be  void  if  premiums  are 
not  paid  when  due  means  only  that  it  shall 
be  voidable  at  the  option  of  the  company, 
and  a  breach  of  the  condition  may  be 
waived. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  S  Ml ;    Dec.  Dig.  5  372.*] 

Insurance  (§  121*)— Assignment  op  Pol- 
icy—Insurable  Interest  of  Assignee. 

2.  The  holder  of  a  valid  policy  of  insur- 
ance upon  his  own  life  may,  as  a  matter 
of  financial  necessity,  make  a  valid  assign- 
ment of  the  policy  to  a  person  having  no 
insurable  interest  in  the  life  of  the  insured, 
in  consideration  of  a  small  sum  of  money 
and  an  undertaking  to  pay  the  premiums 
due  and  to  become  due,  and  the  sissignee 
takes  the  entire  interest  in  the  policy,  as 
against  the  personal  representatives  of  the 
insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  166.  167:    Dec.  Dig.  5  121.*] 

Insurance  (§  121*)— Assignment  of  Pol- 
iCT— Insurable  Interest  of  Assignee. 

3.  A  clause  in  a  policy  of  life  insurance 
that  any  claim  against  the  company  aris- 
ing under  any  assignment  of  the  policy  shall 
be  subject  to  proof  of  interest  does  not 
diminish  the  rights  of  an  assignee  with  no 
insurable  interest,  as  against  the  personal 
representatives  of  the  insured,  if  there  is 
no  rule  of  law  to  that  effect,  and  the  com- 
pany sees  fit  to  pay. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  166.  167;    Dec.  Dig.  9  121.*] 

[No.  63.] 
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ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  judgment  which, 
reversing  a  judgment  of  the  Circuit  Court 
for  the  Middle  District  of  Tennessee,  held 
an  assignment  of  a  policy  of  life  insurance 
to  an  assignee  with  no  insurable  interest 
valid  only  to  the  extent  of  the  money  ac- 
tually given  for  it  and  the  premiums  sub- 
sequently paid.     Reversed, 

See  same  case  below,  —  LJl.A.(N.S.)  — , 
94  C.  C.  A.  61,  168  Fed.  577. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Montague  S.  Ross,  John  A. 
Pitts,  and  K.  T.  McConnico  for  petitioner. 


if> 


Oct.  Tebm,^ 

*Mr.  Justices  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  a  bill  of  interpleader  brought  by 
an  insurance  company  to  determine  whether 
a  policy  of  insurance  issued  to  John  C. 
Burchard,  now  deceased,  upon  his  life, 
shall  be  paid  to  his  administrators  or  to 
an  assignee,  the  company  having  turned  the 
amount  into  court.  The  material  facts  are 
that  after  he  had  paid  two  premiums  and  a 
third  was  overdue,  Burchard,  being  in  want 
and  needing  money  for  a  surgical  opera- 
tion, asked  Dr.  Grigsby  to  buy  the  policy, 
and  sold  it  to  him  in  consideration  of  $100 
and  Grigsby*s  undertaking  to  pay  the  prem- 
iums due  or  to  become  due ;  and  that  Grigs- 
by had  no  interest  in  the  life  of  the  as- 
sured. The  circuit  court  of  appeals,  in 
deference  to  some  intimations  of  this  court, 
held  the  assignment  valid  only  to  the  ex- 
tent of  the  money  actually  given  for  it  and 
the  premiums  subsequently  paid.  —  L.R.A. 
(N.8.)  — ,  94  C.  C.  A.  61,  168  Fed.  577. 

Of  course,  the  ground  suggested  for  deny- 
ing the  validity  of  an  assignment  to  a  per- 
son having  no  interest  in  the  life  insured 
is  the  public  policy  that  refuses  to  allow 
insurance  to  be  taken  out  by  such  persons 
in  the  first  place,  A  contract  of  insurance 
upon  a  life  in  which  the  insured  has  no  in- 
terest is  a  pure  wager  that  gives  the  insured  ^ 
a  sinister  counter  interest  in  having  the  lifeS 
come  to  an  end.  And*although  that  coun-  • 
ter  interest  always  exists,  as  early  was  em- 
phasized for  England  in  the  famous  case 
of  Wainewright  (Janus  Weathercock),  the 
chance  that  in  some  cases  it  may  prove  a 
sufficient  motive  for  crime  is  greatly  en- 
hanced if  the  whole  world  of  the  unscrupu- 
lous are  free  to  bet  on  what  life  they 
choose.  The  very  meaning  of  an  insurable 
interest  is  an  interest  in  having  the  life 
continue,  and  so  one  that  is  opposed  to 
crime.  And  what,  perhaps,  is  more  import- 
ant, the  existence  of  such  an  interest  makes 
a  roughly  selected  class  of  persons  who,  by 
their  general  relations  with  the  person 
whose  life  is  insured,  are  less  likely  than 
criminals  at  large  to  attempt  to  compass 
his  death. 

But  when  the  question  arises  upon  an 
assignment,  it  is  assumed  that  the  objec- 
tion to  the  insurance  as  a  wager  is  out  of 
the  ease.  In  the  present  instance  the  policy 
was  perfectly  good.  There  was  a  faint  sug- 
gestion in  argument  that  it  had  become  void 
by  the  failure  of  Burchard  to  pay  the  third 
premium  cui  diem,  and  that  when  Grisby 
paid,  he  was  making  a  new  contract.  But 
a  condition  in  a  policy  that  it  shall  be  void 
if  premiums  are  not  paid  when  due  means 
only  that  it  shall  be  voidable  at  the  op- 
tion of  the  company.  Knickerbocker  L.  Ins. 
Co.  V.  Norton,  96  U.  S.  234,  24  L.  ed.  689; 


-__ — y     —      — -  ^  —  ,  , 

Mr.  George  T.  Hughes  for  respondents.    Oakes  v.  Manufacturers'  F.  k  M.  Ins.  Co. 
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335  Mass.  248.  The  company  waWed  the 
breach,  if  there  was  one,  and  the  original 
contract  with  Bnrchard  remained  on  foot. 
No  question  as  to  the  character  of  that 
contract  is  before  us.  It  has  been  performed 
and  the  money  is  in  court.  But  this  being 
so,  not  only  does  the  objection  to  wagers 
disappear,  but  also  the  principle  of  public 
policy  referred  to,  at  least,  in  its  most  con- 
vincing form.  The  danger  that  might  arise 
from  a  general  license  to  all  to  insure  whom 
they  like  does  not  exist.  Obriously  it  is 
a  very  different  thing  from  granting  such 
a  general  license,  to  allow  the  holder  of  a 
valid  insurance  upon  his  own  life  to  trans- 
fer it  to  one  whom  he,  the  party  most  con- 
tt  cerned,  is  not  afraid  to  trust.  The  law  has 
S*  no*  universal  cynic  fear  of  the  temptation 
opened  by  a  pecuniary  benefit  accruing 
upon  a  death.  It  shows  no  prejudice 
against  remainders  after  life  estates,  even 
by  the  rule  in  Shelley's  Case.  Indeed, 
the  ground  of  the  objection  to  life  insur- 
ance without  interest  in  the  earlier  Eng- 
lish cases  was  not  the  temptation  to 
murder,  but  the  fact  that  such  wagers  came 
to  be  regarded  as  a  mischievous  kind  of 
gaming.    Stat.  14  George  III.,  chap.  48. 

On  the  other  hand,  life  insurance  has  be- 
come in  our  days  one  of  the  best  recognized 
forms  of  investment  and  self-compelled  sav- 
ing. So  far  as  reasonable  safety  permits, 
it  is  desirable  to  give  to  life  policies  the 
ordinary  characteristics  of  property.  This 
Is  recognized  by  the  bankruptcy  law,  f  70, ^ 
which  provides  that  unless  the  cash  surren- 
der value  of  a  policy  like  the  one  before  us 
is  secured  to  the  trustee  within  thirty  days 
after  it  has  been  stated,  the  policy  shall 
pass  to  the  trustee  as  assets.  Of  course 
the  trustee  may  have  no  interest  in  the 
bankrupt's  life.  To  deny  the  right  to  sell 
except  to  persons  having  such  an  interest 
is  to  diminish  appreciably  the  value  of  the 
eontract  in  the  owner's  hands.  The  collat- 
eral difficulty  that  arose  from  regarding  life 
insurance  as  a  contract  of  indemnity  only 
(Godsall  V.  Boldero,  9  East,  72),  long  has 
disappeared  (Phoenix  Mut.  L.  Ins.  Co.  v. 
Bailey,  13  WaU.  616,  20  L.  ed.  601).  And 
cases  in  which  a  person  having  an  interest 
lends  himself  to  one  without  any,  as  a  cloak 
to  what  is,  in  its  inception,  a  wager,  have 
no  similarity  to  those  where  an  honest  con- 
tract is  sold  in  good  faith. 

Coming  to  the  authorities  in  this  court, 
it  is  true  that  there  are  intimations  in  favor 
of  the  result  come  to  by  the  circuit  court 
of  appeals.  But  the  case  in  which  the 
strongest  of  them  occur  was  one  of  the 
type  just  referred  to,  the  policy  having  been 
taken  out  for  the  purpose  of  allowing  a 
stranger  association  to  pay  the  premiums 
and  receive  the  greater  part  of  the  benefit, 
and   having  been  assigned   to  it  at  once. 


Wamook  v.  Davis,  104  U.  B.  775,  26  L.>o 
ed.  924.  *  On  the  other  hand.  It  has  been  • 
decided  that  a  valid  policy  is  not  avoided 
by  the  cessation  of  the  insurable  interest, 
even  as  against  the  insurer,  unless  so  pro- 
vided by  the  policy  itself.  Connecticut  Mut. 
L.  Ins.  Co.  V.  Schaefer,  94  U.  S.  467,  24  L. 
ed.  261.  And  expressions  more  or  less  in 
favor  of  the  doctrine  that  we  adopt  are  to 
be  found  also  in  ^tna  Lw  Ins.  Co.  v.  France, 
94  U.  S.  661,  24  L.  ed.  287;  Mutual  L.  Ins. 
Co.  V.  Armstrong,  117  U.  S.  691,  29  L.  ed. 
097,  6  Sup.  Ct.  Rep.  877.  It  is  enough  to 
say  that  while  the  court  below  might  hesi* 
tate  to  decide  against  the  language  of  War- 
nock  V.  Davis,  there  has  been  no  decision 
that  precludes  us  from  exercising  our  own 
judgment  upon  this  much  debated  point. 
It  is  at  least  satisfactory  to  learn  from  the 
decision  below  that  in  Tennessee,  where  this 
assignment  was  made,  although  there  has 
been  much  division  of  opinion,  the  supreme 
court  of  that  state  came  to  the  conclusion 
that  we  adopt,  in  an  unreported  case, — Lew- 
is V.  Edwards,  December  14,  1903.  The  law 
in  England  and  the  preponderance  of  de- 
cisions in  our  state  courts  are  on  the  same 
side. 

Some  reference  was  made  to  a  clause  in 
the  policy  that  "any  claim  against  the 
company,  arising  under  any  assignment  of 
the  policy,  shall  be  subject  to  proof  of  in- 
terest." But  it  rightly  was  assumed  below 
that  if  there  was  no  rule  of  law  to  that  ef- 
fect, and  the  company  saw  fit  to  pay,  the 
clause  did  not  diminish  the  rights  of  Grigs- 
by,  as  against  the  administrators  of  Bur^ 
chard's  estate. 

Decree  reversed. 

Mr.  Justice  I^urton  took  no  part  in  th« 
decision  of  this  case. 


(222  U.  8.  158.) 
UNITED  STATES,  Appt., 

V. 

FIDELITY  TRUST  COMPANY  (Formerly 
the  Fidelity  Insurance,  Trust,  ft  Safe  Do* 
posit  Company),  as  Executor  and  Trustee 
under  the  Last  Will  and  Testament  of 
Walter  H.  Tilden,  Deceased. 

Internal  Kevenue  (§  8*)— Federal  Suc- 
cession Tax— **yBSTSD^'  Intejuesi^Rb- 
funding. 

The  entire  clear  value  of  a  legacy  under  a 
will  devising  the  residuary  estate  in  trust  to 
pay  over  to  the  testator's  niece  the  net  in- 
come in  quarterly  payments  for  life,  and  not 
merely  so  much  of  such  life  estate  as  she 
had  actual  Iv  received  before  July  1,  1902, 
had  "vested"  prior  to  that  date,  in  the 
sense  of  the  provision  of  the  act  of  June  27, 
1902  (32  Stat,  at  L.  406,  chap.  1160,  U.  S. 
Comp.  Stat.  Supp.  1900,  p.  878),  §  3,  for 
the  refunding  of  so  much  of  the  succession 
tax  as  may  have  been  collected  on  "con- 
tingent beneficial  interests  which  shall  not 
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have  beeomo  Tested"  before  the  dftte  men- 
tioned 

[Ed.  Note.— For  othar  eaaoi,  see  Internal  Rer- 
•nue,  Dep.  IMs.  I  8.^ 

For  other  deflnltlone,  sea  Words  and  Phrases, 
▼oL  8,  pp.  7302-7J07.1 

[No.  280.] 

Argued  Noyember  16,   1911.     Decided  De- 
cember 4,  1911. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  for  the  refunding  of 
a  portion  of  a  succession  tax.    Reversed. 

See  same  case  below  on  demurrer,  45  Ct. 
CI.  362. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Harr,  Attor- 
ney General  Wickersham,  and  Solicitor  Gen- 
eral Lehmann  for  appellant. 

Messrs.  Panl  Fuller,  A.  R.  Serven,  Bar- 
ry Mohun,  R.  W.  Joyce,  H.  T.  Newcomb,  and 
Morris  F.  Frey,  for  appellee. 

Mr.  George  P.  Montague  as  amicus  ouricB, 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 
^  This  is  a  suit  to  recover  a  portion  of  a 
10  succession  tax  paid  under  the  act  of  June 
:*  13,  1898,  chap.  448,  30  Stat  at  L.  448,^464, 
U.  S.  Comp.  stat.  1901,  p.  2286,  the  action 
being  based  on  the  act  of  June  27,  1902, 
chap.  1160,  §  3,  32  Stat,  at  Lw  406,  U.  6. 
Comp.  Stat.  Supp.  1909,  p.  878,  which  pro- 
vides for  refunding  "so  much  of  said  tax 
as  may  have  been  collected  on  contingent 
beneficial  interests  which  shall  not  have 
become  vested  prior  to  July  first,  nineteen 
hundred  and  two."  The  petitioner,  appel- 
lee, was  residuary  legatee  under  a  will,  in 
trust  to  hold  the  fund  "either  as  at  present 
invested,  or  in  such  securities  as  to  my  said 
trustee  may  be  deemed  safe,"  and  to  pay 
over  the  net  income  to  the  testator's  nieoe 
"in  quarterly  payments  during  all  the  pe-' 
riod  of  her  natural  life."  On  June  8,  1900, 
the  appellee  made  a  return  to  the  collector 
of  internal  revenue,  stating  that  the  value 
of  the  residuary  estate  was  $120,303.94, 
and  that  of  a  specific  legacy  of  silverware, 
etc.,  to  the  nieoe,  $500.  With  the  aid  of 
mortuary  tables,  the  rate  of  interest  being 
assumed  to  be  4  per  cent^  the  clear  value  of 
the  legacies  to  the  nieoe  was  fixed  at  $74,- 
678.68,  and  an  inheritance  tax  of  $5,600.90 
was  assessed  upon  it,  which  was  paid  on 
August  16,  1900.  Up  to  July  1,  1902,  the 
date  fixed  by  the  statute,  the  petitioner  had 
paid  to  the  niece  $17,027.59  income  from 
the  residue  and  had  delivered  to  her  the 
apecifio  legacy  valued  at  $500.  The  tax  on 
these  sums  at  the  rate  of  taxation  was 
$1,314.59,  which,  deducted  from  the  whole 
tax  paid,  leaves  $4,286.31,  to  recover  which 
this  suit  is  brought.  The  appellee  had 
judgment  in  the  court  of  claims.  45  Ct. 
CL  362. 
The  words  "which  shall  not  have  become 


vested,"  quoted  above,  mean  the  same  aa 
"absolutely  vested  in  possession  or  enjoy* 
ment"  in  a  later  elause  ending  the  tax  on 
contingent  interests  unless  so  vested  before 
July  1,  1902.  Vanderbilt  v.  BHdmar,  196 
U.  S.  480,  500,  49  L.  ed.  563,  570,  25  Sup. 
Ct  Rep.  331.  On  this  ground  it  is  argued 
at  great  length  that  only  so  much  of  the 
life  interest  of  the  niece  as  she  had  received 
before  the  date  mentioned  had  vested  in  the 
sense  of  the  clause.  We  are  of  opinion  thai 
this  argument  cannot  be  maintained.  The^ 
interest  of  the  niece  was  not  a  contingent  JJ 
right  to  income  as* it  should  accrue  in  her* 
lifetime;  it  was  a  vested  life  estate  in  a 
fund,  changing  in  investment  at  the  discre- 
tion of  the  trustee,  but  retaining  its  equita- 
ble identity.  Objections  like  those  that  are 
made  to  treating  a  life  estate  as  a  present 
unity  in  the  enjo3rment  of  the  life  ten« 
ant  might  be  made  to  the  similar  treat- 
ment of  absolute  ownership  in  fee.  In 
actual  life  a  fee  can  be  enjoyed  only  minute 
by  minute;  but,  although  eternal  in  theory 
of  law,  by  the  same  theory  at  every  mo- 
ment it  is  all  and  wholly  in  the  owner's 
hands.  The  statute  does  not  invite  specu- 
lation in  a  new  nonendature,  or  attempt  to 
reach  profounder  eonceptions  than  those 
familiar  to  the  law.  When  it  speaks  of  in- 
terests absolutely  vested  in  possession  we 
presume  that  it  uses  familiar  legal  expres- 
sions in  their  familiar  legal  sense.  It  deals 
in  terms  with  the  interest,  that  is,  the 
legal  unit  of  right,  not  with  the  money  re- 
ceived before  a  given  moment.  No  better 
example  of  sueh  an  interest  could  be  given 
than  a  life  estate  in  a  fund,  the  enjoy- 
ment of  which  actually  has  begun;  none 
that  more  clearly  and  absolutely  excludes 
the  qualification  "contingent"  in  the  sense 
of  the  law.  Vanderbilt  v.  Bidman,  196 
U.  S.  480,  49  L.  ed.  563,  25  Sup.  Ct.  Rep. 
331,  concerned  a  life  estate  in  remainder* 
which,  whether  the  remainder  was  technical- 
ly vested  or  contingent  (Ibid.  501,  502), 
was  not  vested  in  possession  or  enjoyment; 
It  was  assumed  that  the  tax  was  payable 
in  a  case  like  this.  lb.  488,  495. 
Decree  reversed. 


(222  U.  S.  144.) 

HENRY  C.   RIPLEY,  Appt., 

V. 

UNITED  STATES.   (No.  498.) 

UNITED  STATES,  Appt, 

V. 

HENRY  C.  RIPLEY.    (No.  409.) 

Courts  (§  389*)— Appeal  fboic  Court  of 
Claims  —  Remanding  for  Additional 
Findings— Compliance  with  Mandate. 
Additional  findings  made  by  the  court  of 

claims  do  not  conform  to  the  mandate  of 
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the  Federal  Supreme  Court,  remanding  the 
record  on  cross  appeals  from  an  award  un- 
der a  contract  for  a  public  work,  for  an  ex- 
plicit finding  as  to  the  knowledge  and  good 
faith  of  the  government  inspector  whose  ac- 
tion is  alleged  to  have  impeded  greatly  the 
progress  of  the  work,  to  the  claimant's  in- 
jury where  the  statement  in  such  findings 
that  the  inspector  was  knowingly  acting  in 
bad  faith  is  qualified  by  other  language 
which  shows  that  such  Imowledge  and  bad 
faith  are  inferred  solely  from  lapse  of  time, 
with  nothing  to  indicate  that  such  an  in- 
ference is  a  necessary  conclusion. 

IBd.  Note.— Fbr  otHer  eaMS,  see  Courts,  Dec. 
Dig.  I  S».«] 

[Nos.  498  and  499.] 
Decided  December  4,  1911. 

OUOSS    APPEALS    from    the    Court    of 
Claims  to  review  an  award  under  a 
eontract  for  a  public  work.    On  return  to  a 
mandate  directing  additional  findings.  Cause 
again  remanded  for  compliance  with  man- 
date. 
See  same  case  below,  45  Ct.  CI.  621. 
The  facts  are  stated  In  the  opinion. 
William  H.  Robeson,  Ben  Garter,  and 
F.  Carter  Pope  for  Ripley. 

Attorney  General  Wlckersham,  Assist- 
ant Attorney  General  John  Q.  Thompson, 
and  Mr.  P.  M.  Ashford  for  the  United 
^States. 

V  *Mr.   Chief  Justice  White  delivered  the 
epinion  of  the  court: 

Ripley  recovered  the  sum  of  alleged  losses 
occasioned  by  the  delay  consequent  on  the 
refusal  of  the  inspector  in  charge  of  certain 
jetty  work,  being  performed  under  contract 
with  the  United  States  in  Aransas  Pass, 
Tesaa,  to  permit  the  placing  of  certain 
erest  blocks  on  the  foundation  intended  to 
reoeive  them.  Both  the  United  States  and 
Ripley  appealed.  At  the  last  term,  when 
the  case  was  before  us,  it  became  necessary 
to  ascertain  how  far  the  findings  of  fact 
established  the  good  or  bad  faith  of  the  in- 
spector in  refusing  to  permit  the  crest 
blocks  to  be  placed  in  position,  and  even 
upon  the  hypothesis  of  bad  faith,  to  de- 
termine whether  Ripley  had  been  so  negli- 
gent in  notifying  the  engineer  officer  who 
was  in  charge  of  the  work  of  the  refusal 
of  the  inspector  as  to  bar  a  right  to  re- 
cover for  loss  occasioned  by  such  refusal. 
Concluding  that  the  findings  of  fact  on 
these  subjects  were  so  inadequate  and  pos- 
sibly so  misleading  as  to  render  it  impos- 
sible for  us  to  decide  the  cause  on  the 
merits,  our  action  was  stayed,  and  the  court 
^  below  was  directed  to  make  and  transmit 
?aa*  speedily  as  possible  additional  findings 
en  the  subjects  referred  to,  as  follows: 
Whether,  when  the  claimant 


laying  the  slope  stones,  and  during  the 
months  of  December,  1903,  and  January, 
February,  March,  and  April,  1904,  as  re- 
cited in  finding  7,  the  inspector  in  charge 
knew  'that  large  parts  of  the  work  done  by 
the  claimant  had  fully  settled  and  consoli- 
dated. 

"Second.  Whether,  in  the  various  re- 
fusals to  permit  the  laying  of  crest  blocks, 
stated  in  finding  7,  the  inspector  in  charge 
acted  in  good  faith. 

"Third.  Whether  at  any  time  the  claim- 
ant notified  the  engineer  officer  in  charge 
or  the  chief  of  engineers  that  the  inspector 
in  charge  wrongfully  refused  to  permit  the 
laying  of  the  crest  blocks,  and,  if  such  no- 
tice was  given,  whether  it  was  oral  or 
written,  when  the  notice  or  notices  wero 
given,  and  what  action,  if  any,  was  taken 
by  such  superior  officer." 

[See  220  U.  S.  491,  65  L.  ed.  557,  31  Sup. 
Ct.  Rep.  478]. 

The  case  is  now  before  us  upon  addi- 
tional findings  made  by  the  court  below 
in  assumed  compliance  with  our  previous 
order.    These  findings  are  as  follows: 

"(1)  When  denying  permission  to  the 
claimant  to  lay  erest  blocks,  as  stated  in 
finding  7,  the  inspector  in  charge  knew, 
from  the  time  which  had  elapsed,  that  large 
parts  of  the  core  theretofore  completed  by 
the  claimant  had  fully  settled  and  consoli- 
dated, and  were  ready  for  the  crest  blocks 
to  be  laid  thereon. 

(2)  The  refusal  of  said  inspector  to  al* 
low  erest  blocks  to  be  laid  at  the  time  re> 
quested  in  said  finding  7,  thereby  unreason- 
ably delayed  the  work,  and  was,  on  his 
part,  a  gross  mistake.  There  is  no  other 
evidence  of  bad  faith  on  the  part  of  the 
assistant  engineer  in  immediate  charge. 

(3)  There  is  no  evidence  to  show  that|. 
any  protest  or  notice  was  ever  made  to  tlie  ^ 
engineer  in  charge  (whose^office  was  in  Gal-  • 
veston),  or  to  the  Chief  of  Engineers  (whose 
office  was  in  Washington),  or  to  any  officer 
other  than  the  assistant  engineer  in  imme- 
diate charge  of  the  work  of  inspection." 

But  when  we  again  approach  the  duty 
of  deciding  the  case  on  its  merits  in  the 
light  afforded  by  these  additional  findings, 
we  are  constrained  to  the  conclusion  that 
they  fail  to  comply  with  our  previous  or- 
der, directing  a  finding  as  to  knowledge 
on  the  part  of  the  inspector,  and  an  un- 
equivocal finding  as  to  his  good  or  his  bad 
faith. 

A  few  words  will  suffice  to  indicate  the 
reasons  which  compel  us  to  this  conclusion. 
Thus,  in  the  first  place,  while  paragraph  1 
finds  that  the  inspector  knew,  at  the  time 
he  made  the  refusal  to  permit  the  placing 
of  the  crest  blocks  upon  the  foundations^ 

*For  other  cases  see  tame  topic  ft  8  ntticbbb  In  Dee.  Jk  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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that  tliey  had  sufficiently  consolidated  to 
be  able  to  receive  the  blocks,  this  is  quali- 
fied by  the  statement  that  such  knowledge 
on  the  part  of  the  inspector  was  but  de- 
rived from  the  period  which  had  elapsed 
between  the  building  of  the  foundations 
and  the  time  when  the  refusal  to  permit 
the  laying  of  the  crest  blocks  was  made. 
But  this  qualification  causes  the  paragraph 
to  be  ambiguous  as  to  the  existence  or  non- 
existence of  good  faith  on  the  part  of  the 
inspector,  since  there  is  nothing  in  the  para- 
graph which  directly  or  indirectly  estab- 
lishes that  the  mere  lapse  of  time,  in  view 
of  the  nature  and  character  of  the  work, 
the  materials  which  had  entered  into  it, 
and  the  situation  in  which  it  was  placed, 
caused  it  to  be  impossible  for  the  inspector 
to  have  been  in  good  faith  when  he  refused 
to  permit  the  crest  blocks  to  be  laid. 

And  the  same  result  arises  from  an  ac- 
curate consideration  of  the  second  para- 
graph. This  is  true  because,  although  that 
paragraph  states  that  the  refusal  to  per- 
mit the  laying  of  crest  blocks  unreasonably 
delayed  the  work  and  was  a  gross  mistake 
on  the  part  of  the  inspector,  these  state- 
ments  are  qualified  by  the  finding  that  there 
^  is  no  other  evidence  of  bad  faith  *'on  the 
*  part  of  the  assistant^engineer  in  immediate 
charge," — a  qualification  which  necessarily 
correlates  the  two  paragraphs,  and  again 
causes  the  inference  of  gross  mistake  to  de- 
pend upon  the  lapse  of  time  referred  to  in 
the  first  paragraph,  without  any  finding 
whatever  justifying  the  deduction  that  the 
lapse  of  time,  in  view  of  the  other  proof  in 
the  case,  excluded  the  possibility  of  the  ex- 
ercise of  an  honest  judgment  on  the  part 
of  tlie  inspector. 

Again,  while  the  third  paragraph  is  clear 
when  considered  in  and  of  itself,  it  never- 
theless, when  read  in  connection  with  the 
two  other  paragraphs,  exhibits  such  an  in- 
accuracy of  statement  as  may  tend  to  mis- 
lead, and  therefore  requires  to  be  corrected. 
The  refusal  to  permit  the  laying  of  the 
crest  blocks,  as  shown  by  the  original  find- 
ings, was  made  by  the  inspector  in  imme- 
diate charge  of  the  work,  and  it  was  as  to 
the  good  or  bad  faith  of  that  person  to 
which  our  previous  order  was  directed.  Evi- 
dently, recognizing  that  fact,  the  first  para- 
graph of  the  additional  finding  speaks  sole- 
ly with  reference  to  the  assumed  knowledge 
of  the  inspector  in  charge,  and  yet  the  sec- 
ond and  third  paragraphs,  by  referring,  the 
one  to  "the  assistant  engineer  in  immediate 
charge,"  and  the  other  to  "the  assistant 
onjrinecr  in  immediate  chargre  of  the  work 
of  inspection,"  may  give  rise  to  confusion 
l»v  pugL'esting  that  these  two  findings,  by 
their  change  of   language,  refer   to  a  dif- 


ferent person  than  the  mere  inspector  in 
charge. 

Concluding,  for  the  reasons  stated,  that 
the  additional  findings  do  not  conform  to 
our  previous  order,  since  they  do  not  make 
a  direct  and  unequivocal  finding  as  to  the 
good  or  bad  faith  of  the  inspector,  it  be- 
comes necessary  that  such  findings  be  re- 
turned to  the  court  below,  to  the  end  that 
our  previous  direction  may  be  complied 
with,  and  an  order  to  that  effect  will  be 
therefore  entered. 

The  case  will  therefore  be  remanded  for 
compliance  with  our  previous  order. 


(222  U.  S.  123.) 

RAFAEL  ENRIQUEZ  et  al.,  Appts., 

V. 

FRANCISCO  ENRIQUEZ  and   Carmen   de 
la  Cavada  de  Enriquez,  His  Wife. 

CouKTS  (§  387*)->-FEDBBALSaPREMB  Court 
—Appeal  from  Territorial  Couri>-Ju- 
risdictional  amount. 

1.  An  aflSdavit  that  the  value  of  the  real 
property,  the  title  to  and  possession  of 
which  is  involved  in  a  suit  to  set  aside  a 
conveyance,  is  in  excess  of  the  jurisdic- 
tional amount  prescribed  by  the  act  of  July 
1,  1902  (32  Stat,  at  L.  695,  chap.  1369,  U. 
S.  Conjp.  Stat.  Supp.  1909,  p.  226),  §  10, 
governing  appeals  to  the  Federal  Supreme 
Court  from  the  supreme  court  of  the  Philip- 
pine Islands,  is  inadequate  to  sustain  such 
an  appeal  from  a  decree  which,  on  the  ap- 
peal of  the  defendants  alone,  reversed  a  de- 
cree of  the  trial  court,  upholding  such  con- 
veyance as  against  the  objections  of  forgery 
and  mental  incapacity,  and  setting  the  same 
aside  as  to  one  half  of  the  property  only, 
on  the  ground  that  it  belonged  to  the  estate 
of  the  grantor's  deceased  wife,  as  an  acquit 
of  the  communitv. 

TEd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8S  1032-1037;    Dec.  Dig.  i  387.*] 

Courts  (S  387*)— Federal  Supreme  Court 
—Appeal  from  Territorial  Court->Iu- 

RISDICTIONAL    AMOUNIV— PlEADINQS    AWD 

Record. 

2.  Statements  in  the  complaint  and 
amended  complaint  in  a  suit  to  set  aside 
a  conveyance  of  real  property,  from  which 
might  be  inferred  the  existence  of  the  juris- 
dictional amount  requisite,  under  the  act 
of  July  1,  1002,  §  10,  to  sustain  an  appeal 
from  the  supreme  court  of  the  Philippine 
Islands  to  the  Federal  Supreme  Court,  are 
insufficient  as  against  a  motion  to  dismiss, 
where  the  record  otherwise  shows  that  such 
amount  is  not  involved. 

[Bd.  Note.— For  other  caaae,  see  Courts,  Cent 
Dig.  Si  1032-1037;    Dec.  Dig.  i  387.*] 

[No.   24.] 

Argued   and    submitted   October    31,    1911. 
Decided  December  4,  1911. 

APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  decree 
which,    on    the    appeal    of    the    defendants 
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alone^  reversed  a  deeree  of  the  Court  of 
First  Instance  of  the  City  of  Manila  in  a 
suit  to  set  aside  a  conyeyanee  of  real  prop- 
erty, upholding  such  conveyance  as  against 
objections  of  forgery  and  mental  incapacity, 
and  setting  the  same  aside  as  to  one  half 
of  the  real  property  only,  on  the  ground 
that,  as  to  such  property,  the  deed  was 
beyond  the  grantor's  power  of  disposition. 
Dismissed  for  want  of  jurisdictional 
amount. 

See  same  case  below,  8  Philippine,  665. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson  H.  Ralston,  Frederick 
L.  Siddons,  and  William  E.  Richardson 
for  appellants. 

Mr.  Allison  D.  GibtM  for  appellees. 

?  *Mr.   Chief  Justice  Vniite  delivered  the 
opinion  of  the  court: 

Rafael  Enriquez,  as  administrator  of  the 
estate  of  his  father,  Antonio  Enriquez,  and 
as  his  heir,  joined  by  other  children  and  a 
grandchild  of  the  deceased,  also  suing  as 
heirs,  who  were  plaintiffs  below  and  are  ap- 
pellants here,  sued  to  set  aside  a  purported 
conveyance  of  a  piece  of  real  estate  in  the 
city  of  Manila,  made  by  the  deceased  to  his 
daughter-in-law.  Carmen,  the  wife  of  a  son, 
Francisco,  who  were  defendants  below  and 
are  appellees  here.  The  case,  as  ultimate- 
ly presented  to  the  court  of  first  instance, 
involved  two  questions:  First,  whether  the 
assailed  conveyance  was  forged,  and  if  real, 
whether  Antonio  had  mental  capacity  to 
execute  it;  and,  second,  if  the  sale  was  real 
and  the  mental  capacity  obtained,  was  one 
half  the  property  embraced  by  the  deed  be- 
yond the  dispositive  power  of  Antonio  be- 
cause such  half  belonged  to  the  estate  of 
his  deceased  wife,  as  an  acquit  of  the  com- 
munity which  had  existed  between  husband 
and  wife.  The  court  of  first  instance  held 
that  the  sale  was  real  and  that  there  was 
mental  capacity.  It,  however,  decided  that 
one  undivided  half  of  the  property  belonged, 
not  to  Antonio,  but  to  his  wife,  in  virtue 
of  her  community  interest,  and  vested  on 
her  death  in  her  heirs.  To  that  extent  the 
sale  was  set  aside  and  judgment  was  di- 
rected for  13,250  pesos  as  the  gross  value 
of  the  use  of  the  one  undivided  half  of  the 
property  during  the  time  it  was  unlawfully 
retained.  This  sum,  however,  was  held  to 
be  reducible  by  the  amount  of  one  half  of 
the  expenditures  made  for  the  whole  prop- 
erty, including  repairs,  improvements,  etc., 
and  the  defendant  Carmen  Enriquez  was  or- 
dered to  forthwith  make  a  statement  of 
such  expenditures  for  the  purpose  of  an  ap- 
propriate rpdiiction  in  the  allowance  made 
for  ront5«  and  profits.    The  defendants  alone 


In  disposing  of  the  appeal  the  supreme  ^^ 
court  said:  9t 

^''The  plaintiffs  in  this  court  have  neither* 
assigned  as  errors  the  rulings  made  against 
them  by  the  lower  court,  nor  have  they 
discussed  any  such  rulings  in  their  brief. 
So  much  of  the  decision,  therefore,  as  is 
adverse  to  the  plaintiffs,  we  cannot  consider, 
and  the  questions  to  be  resolved  are  those 
presented  by  the  appeal  of  the  defendants."* 
[8  Philippine,  566]. 

Confining  itself,  therefore,  to  the  ques- 
tion of  the  existence  of  the  community,  the 
court  decided  that  the  court  below  had 
erred  on  that  subject,  and  its  judgment 
was  accordingly  reversed.  The  court  con- 
cluded its  opinion  as  follows: 

"The  judgment  of  the  court  below,  which 
rests  solely  upon  the  proposition  that  at 
the  time  of  the  death  of  Dofia  Ciriaca  Vil* 
lanueva  one  half  of  this  property  passed  to 
her  heirs,  cannot,  therefore,  be  sustainedi 
That  judgment  is  reversed,  without  costs 
to  either  party  in  this  court,  and  judgment 
is  entered,  acquitting  the  defendants  of  the 
complaint,  with  the  costs  of  the  first  in- 
stance against  the  plaintiffs." 

This  appeal  was  prosecuted.  The  assign- 
ments of  error  are  solely  directed  to  the 
conclusion  of  the  court  below  concerning 
the  nonexistence  of  the  community  interest, 
and  the  grounds  of  complaint  on  this  sub- 
ject have  been  elaborately  pressed  at  bar, 
both  orally  and  in  printed  argument.  We 
are  of  opinion,  however,  that  we  may  not 
consider  the  subject,  as  we  conclude  that 
a  motion  made  to  dismiss  the  appeal  on 
the  ground  of  the  absence  of  the  requisite 
jurisdictional  amount  must  prevail. 

The  act  of  July  1,  1002,  chap.  1369,  §  10, 
32  Stat  at  L.  695,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  226,  authorizes  us  to  review  judg- 
ments or  decrees  of  the  supreme  court  of 
the  Philippine  Islands  "in  causes  in  which 
the  value   in   controversy  exceeds   twenty- 
five  thousand  dollars,  or  In  which  the  title 
or  possession  of  real  estate  exceeding  in 
value  the  sum  of  twenty-five  thousand  dol-^ 
lars,  to  be  ascertained  by  the  oath  of  either  ^ 
party  or  of  other  ^competent  witnesses,  !•• 
involved  or  brought  In  question;     .    .    .* 

Evidently,  in  consequence  of  these  re- 
quirements of  the  statute,  there  was  filed 
with  the  assignments  of  error  in  the  court 
below  an  affidavit  of  Rafael  Enriquez,  stat- 
ing in  general  terms  "that  the  real  prop- 
erty, the  title  to  and  possession  of  which  is 
involved  therein  (in  the  action),  exceeds 
in  value  the  sum  of  $25,000  gold  coin  of  the 
United  States."  But  even  if  the  sum  thus 
stated  were  to  be  accepted  for  the  purpose 
of  testing  the  existence  of  the  requisite  ju- 
risdictional amount,  the  affidavit  would  be 
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Inadequate,  since  its  context  clearly  gives 
rise  to  the  inference  that  the  sum  stated 
is  not  the  value  of  the  undivided  one  half 
of  the  property  in  controversy,  but  the 
value  of  the  entire  property.  But  even  if 
it  be  conceded  that  the  deficiency  of  the  af- 
fidavit may  be  supplied  by  a  resort  to  the 
record,  we  are  of  opinion  that  the  record 
establishes  that  the  essential  jurisdictional 
amount  does  not  exist.  True,  the  complaint 
and  amended  complaint  state  amounts  from 
which,  if  considered  alone,  it  might  be  pos- 
sible to  conjecture  that  the  jurisdictional 
amount  existed.  These  pleadings  seem,  how- 
ever, not  to  have  been  verified,  and  if  they 
had  been  their  effect  would  be  neutralized 
by  other  parts  of  the  record.  In  the  first 
place,  the  consideration  expressed  for  the 
sale  made  by  Antonio  Enriquez  of  the  en- 
tire property  was  only  8,000  pesos,  and 
while  the  amended  complaint,  in  assailing 
the  conveyance,  alleged  the  actual  value  of 
the  property  to  have  been  20,000  pesos,  the 
trial  court,  from  the  evidence,  found  that 
the  real  value  of  the  property  at  the  time 
of  the  sale  was  34,000  pesos;  that  is,  $7,000 
currency  of  the  United  States.  In  the  sec- 
ond place,  that  the  rents  and  profits  were 
greatly  exaggerated  in  the  complaint  and 
I,  amended  complaint  is  shown  by  the  fact 
<J  that  only  13,260  pesos  was  allowed  by  the 
•  court  as  the  value  of  the  use  of*one  half 
of  the  property  while  wrongfully  withheld, 
and  this  amount  was  subject  to  be  reduced 
by  charging  against  it  the  one  half  cost  of 
administering  the  property,  including  dis- 
bursements for  repairs,  improvements,  etc., 
during  such  period.  In  other  words,  wheth- 
er we  look  at  the  affidavit  alone,  or  wheth- 
er we  consider  the  record  as  a  whole,  we 
think  it  is  demonstrated  not  only  that  there 
is  a  failure  to  establish  that  the  requisite 
Jurisdictional  amount  exists,  but  moreover 
it  affirmatively  appears  that  such  amount  is 
not  involved. 

Dismissed  for  want  of  jurisdiction. 


(222  U.  S.  127.) 

RAFAEL  ENRIQUEZ  ct  a!.,  Appts., 

V. 

mANCISCO  ENRIQUEZ  and  Carmen  de 
la  Cavada  de  Enriquez,  His  Wife. 

<5oiTRTS  (8  387*)— Federal  Supreme  Court 
—Appeal  from  Territorial  Court— Ju- 
bisdictionajl  amount. 
The  value  of  the  real  property  involved 
in  a  suit  to  set  aside  conveyances  thereof 
4M   fraudulent  simulations  cannot  be  said 
to  be  shown   by  a   preponderance  of  evi- 
dence to  be  in  excess  of  the  jurisdictional 
amount    prescribed    for   appeals    from    the 
eupreme  court  of  the  Philippine  Islands  to 
the  Federal  Supreme  Court  by  an  affidavit 
to  that  effect,  where  there  is  an  opposing 


affidavit,   and  the   record   shows  that  the 

requisite  value  does  not  exist. 

[Ed.  Note.— >For  other  cases,  see  CSourts,  Dec. 
•Dig.  8  8S7.*] 

[No.  25.] 

Argued   and   submitted  October   31,    1911. 
Decided  December  4,  1911. 

APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  decree 
which,  on  a  second  appeal,  reversed  a  decree 
of  the  Court  of  First  Instance  of  the  City 
of  Manila,  setting  aside  certain  conveyances 
of  real  property  as  fraudulent  simulations. 
Dismissed  for  want  of  jurisdictional 
amount. 

See  same  case  below,  1st  appeal,  3  Philip* 
pine,  746;  2d  appeal,  8  Philippine,  607. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson  H.  Ralston,  Frederick 
L.  Siddons,  and  William  E.  Richardson 
for  appellants. 

Mr.  Allison  D.  Glbbs  for  appellees.       ^ 


ei 


*Mr.   Chief  Justice  "White  delivered  the« 
opinion  of  the  court: 

This  controversy  is  substantially  between 
those  who  were  parties  of  record  in  cause 
No.  24,  just  decided.  [222  U.  S.  123.  56  I*, 
ed.  122.  32  Sup.  Ct.  Rep.  62.]  In  this  action 
the  administrator  and  the  majority  of  the 
heirs  of  Antonio  Enriquez  assailed  a  deed  of 
certain  property  in  Manila,  executed  by 
Francisco  Enriquez  as  attorney  in  fact  of  his 
father,  Antonio,  and  also  a  sale  of  the  same 
property  subsequently  made  to  the  wife  of 
Francisco  Enriquez  by  the  person  to  whom 
he  had  previously  conveyed  it,  both  the 
deeds  being  assailed  on  the  ground  that 
they  were  fraudulent  simulations.  The 
prayer  was  that  the  deeds  be  held  to  be 
void,  and  for  a  judgment  for  rents  and 
profits.  The  court  of  first  instance  having 
decreed  in  favor  of  the  administrator,  the 
defendants  appealed  to  the  supreme  court 
of  the  Philippine  Islands,  which  court  re- 
versed the  judgment  and  remanded  the 
cause  for  further  proceedings. 

Following  a  second  judgment  in  favor  of 
the  administrator,  the  cause  was  again 
taken  to  the  supreme  court,  and  that  tribu- 
nal not  only  again  reversed  the  judgment 
below,  but  entered  one  "acquitting  the  de- 
fendants of  the  complaint."  This  appeal 
was  then  taken,  and  a  motion  to  dismiss 
has  been  made  upon  the  ground  that  the 
requisite  jurisdictional  value  is  not  invol- 
ved. Contemporaneous  with  the  allowance 
of  the  appeal  there  was  filed  in  the  court 
below  an  affidavit  of  Rafael  Enriquez,  in 
which  he  averred  "that  the  real  property 
the  title  to  and  possession  of  which  is  in- 
volved therein  exceeds  in  value  the  sum  of 
$25,000  gold  coin  of  the  United   States.* 


•For  other  cases  see  samo  toplo  Jk  8  nvmbbb  ia  Doe.  Jk  Am,  Digs.  1M7  to  date,  Jk  Rep'r  Indexoo 


1911 


UNITED   OTATES   ▼•   ECKSTBIK. 


6S 


Thereafter  the  appellees  filed  the  affidavit 
of  A.  B.  Powell,  chief  of  the  real  estate  di- 
▼ision  of  the  Bureau  of  Internal  Revenue 
in  the  city  of  Manila,  whose  duty  it  is  to 
^fiz  the  valuation  of  real  property  in  the 
2  city  of  Manila,  to  the  effect  that  he  was 
*  familiar  with  the  value  of^such  real  prop- 
erty.    That  the  assessed  value  in  Philip- 
pine currency  of  the  property  in  question 
(land  and  improvements)   was  as  follows: 

For  the  years  1001  and  1902,  12,236.96 
pesos. 

For   the  years   1903   to   1907,   12,682.00 
pesos. 

For  the  year  1908,  12,192.60  pesos. 

He  also  swore  "that  such  assessed  value 
was  and  is  the  true  value  of  the  property 
during  the  time  mentioned."  If  both  the 
affidavits  be  accepted,  it  plainly  results  that, 
considering  the  value  of  the  property  alone, 
the  requisite  jurisdictional  amount  has  not 
been  established  by  the  preponderance  of 
evidence.  But  if  the  conflict  between  the 
two  statements  be  resolved  by  resort  to  the 
record,  then  we  think  it  affirmatively  ap- 
pears that  the  requisite  value  does  not  ex- 
ist. At  the  trial  the  defendants  intro- 
duced proof  tending  to  show  that  the  value 
of  the  property  when  originally  bought  by 
Antonio  Enriquez,  as  well  as  at  the  time 
when  it  was  conveyed  to  the  wife  of  Fran- 
eisco  Enriquez,  was  materially  less  than 
the  assessed  value.  Indeed,  this  proof  tend- 
ed to  show  that  the  building  on  the  prop- 
erty was  in  ruins  at  the  time  of  the  pur- 
chase by  the  wife  of  Francisco,  and  was 
therefore  practically  worthless  for  rental 
purposes.  This  was  sustained  by  proof  that 
the  very  small  sum  of  $750  was  attributed 
to  the  building  or  improvements  on  the  lot 
in  the  assessment  of  1901.  Despite  this 
evidence,  no  proof  then  was  offered  on  be- 
half of  the  plaintiffs  as  to  the  value  of  the 
property  except  that  of  one  witness,  who  ex- 
pressed the  opinion  that  the  property,  at 
the  time  he  testified,  was  worth  about  16,- 
000  pesos,  or  $8,000  currency  of  the  United 
States.  The  demonstration  as  to  the  ab- 
sence of  the  jurisdictional  amount  which 
results  from  these  considerations  is  not 
changed  by  taking  into  view  the  question 
of  rents  and  profits.  This  conclusion  is  in- 
evitable, since  even  if  the  amount  of  rents 
and  revenues,  that  is,  the  value  of  the  use 
CO  of  the  property  allowed  by  the  court  of 
•  first  instance,  be  taken  into  account,*  and 
allowance  be  made  at  the  same  ratio  to  the 
date  of  the  judgment  appealed  from,  such 
sum,  when  added  either  to  the  assessed 
value  or  to  the  value  fixed  by  the  plain- 
tiff's own  witness  at  the  trial,  would  be 
much  below  $25,000.  On  this  record  "we 
are  clear ,**  as  was  found  to  be  the  case  in 
Red  River  Gattle  Co.  v«  Keedham,  137  U.  8. 


632,  34  L.  ed.  799,  11  Sup.  Ct.  Rep.  208, 
"that  the  jurisdictional  value  is  not  made 
out  by  a  preponderance  of  evidence;"  and 
the  appeal  is  therefore  dismissed. 


(222  U.  8.  130.) 

UNITED  STATES,  Petitioner, 

V. 

ALBERT  ECKSTSm 

Customs  Ditties  (i  44^)  —  Sdoutudb 
Clauss>— Abtificial  Hobsehaib. 
Imitation  horsehair  produced  from  cot- 
ton waste  by  a  chemical  process,  being  like 
cotton  yarn  as  to  material  and  use,  Is 
dutiable  under  the  similitude  clause  of  the 
tariff  act  of  Julv  24,  1897  (30  Stat,  si  I* 
151,  chap.  11,  U.  S.  Comp.  Stat.  1901,  p. 
1626),  §  7,  at  the  rate  levied  by  paragrapn 
302  on  cotton  yam,  and  not  under  §  6,  as 
a  nonenumerated  manufactured  article. 

[Ed.  Note.~For  other  cases,  see  Customs  Du- 
Uea,  Cent  Dig.  I  148 ;    Dee.  Dig.  8  44.*] 

[No.  52.] 

Argued  November  10,   1911.     Decided  De- 
cember 4,  1911. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  fof 
the  Second  Circuit  to  review  a  judgment 
which,  reversing  a  judgment  of  the  Cir- 
cuit Court  for  the  Southern  District  of 
New  York,  affirming  a  decision  of  the  board 
of  general  appraisers,  held  that  artificial 
horsehair  was  dutiable  under  the  simili- 
tude clause  of  the  tariff  act  at  the  rate 
levied  on  cotton  yam.    Affirmed. 

See  same  case  below,  93  C.  C.  A«  192» 
167  Fed.  802. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Wemple 
and  Mr.  Martin  T.  Baldwin,  Special  Attor- 
ney, for  petitioner. 

Messrs.  Wade  H.  Ellis  and  John  A* 
KratE,  Jr.,  for  respondent. 


CO 
CO 
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*  Mr.   Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

This  suit  concerns  the  correct  classifica- 
tion, under  the  tariff  act  of  July  24,  1897, 
chap.  11,  30  Stat,  at  L.  151,  U.  S.  Comp. 
Stat.  1901,  p.  1626,  of  artificial  or  imita- 
tion horsehair,  imported  by  the  respondent 
into  the  port  of  New  York  on  October  6, 
1904. 

Artificial  or  imitation  horsehair  is  made 
from  cotton  waste  by  two  processes,  the 
Fremery  and  the  Chardonnet.  By  the  first 
process,  referred  to  in  the  opinion  of  the 
circuit  court  of  appeals  for  the  second  cir- 
cuit, in  Hardt  von  Bernuth  &  Co.  v.  Uni^ 
ed  States,  76  C.  C.  A.  638,  146  Fed.  61» 
the  cotton  waste  is  dissolved  in  a  solution 
of  eup-ammonium,  a  salt  of  copper  and  am- 


•For  other  osses  see  same  topic  ft  i  nvmsbb  tn  Dec.  Jk  Am.  Dies.  1M7  to  4ati^  A  Bep'r  ladezes 
32  S.  C-    ~ 
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monia,  and  thit  tolution  la  forced  through 
fine  openings,  discharging  into  a  bath  of 
acetic  acid,  forming  threads  of  cellulose. 
By  the  second  process  the  cotton  waste,  or 
raw  cotton,  is  at  first  turned  into  gun  cot* 
ton.  This  gun  cotton  is  then  mixed  with 
alcohol  and  ether,  and  dissolved  into  a  li- 
quid, and  this  liquid  is  forced  by  pressure 
through  pipes,  at  the  end  of  which  there 
are  a  number  of  small  openings.  The  ma- 
terial is  subsequently  subjected  to  a  process 
which  it  is  not  necessary  to  describe. 

In  the  manufacture  under  both  processes 
ep  the  single  filaments  are  not  allowed  to  solid- 
•  ify,  although  they  are  made  *to  stick  to- 
gether, whereas  in  the  manufacture  by  the 
like  process  of  artificial  silk,  the  fine  fila- 
ments are  grouped  and  twisted  together  and 
solidified.  The  imitation  horsehair  is  usual- 
ly died  black,  imported  in  skeins,  and  some- 
times on  spools. 

Imitation  horsehair  is  not  expressly  men- 
tioned in  the  tariff  act  of  1897,  probably 
because  it  was  not  commercially  known 
when  the  act  was  passed. 

The  provisions  of  the  act  of  1897  which 
are  required  to  be  considered  in  the  de- 
termination of  the  question  to  be  decided, 
briefly,  are  these,  viz. :  Section  6,  providing 
for  duty  on  nonenumerated  articles;  §  7, 
the  "similitude  clause;"  paragraph  302,  the 
cotton  yam  clause;  and  paragraph  385,  the 
silk  yarn  clause. 

The  goods  were  classified  by  the  collector 
at  the  port  of  New  York  as  "similar"  to 
silk  yam,  and  reference  was  made  to  prior 
decisions,  viz. :  G.  A.  4,939,  6,081,  and  5,257. 
Duty  was  collected  at  the  rate  of  "30  per 
centum  ad  valorem,  under  paragraph  385, 
the  silk  yam  provision,  as  a  result  of  ap- 
plying §  7  of  the  'similitude  clause.'  The 
importer  protested,  claiming  the  merchan- 
dise to  be  dutiable  at  the  rate  provided  by 
paragraph  302,  by  similitude  to  cotton  yam, 
or  at  the  rate  of  20  per  cent,  under  §  6,  as  a 
nonenimieratcd  manufactured  article." 

Before  the  Board  of  General  Appraisers 
testimony  was  seemingly  directed  on  the 
part  of  the  importers  to  establishing  that 
the  material  was,  and  on  the  part  of  the 
government  that  it  was  not,  a  yarn.  On 
June  22,  1906,  the  board  reversed  the  ac- 
tion of  the  collector,  and  sustained  the  al- 
ternative claim  of  the  importers,  that  the 
merchandise  was  dutiable  as  a  nonenumer- 
ated manufactured  article  under  §  6.  G.  A. 
6,387,  T.  D.  27,442.  It  is  worthy  of  re- 
mark, however,  that,  pending  the  hearing 
before  the  board,  the  Secretary  of  the  Treas- 
ury, in  Treasury  Decisions  27,350,  May  15, 
1906,  directed  collectors  of  customs  that 
CQ  duty  should  be  assessed  on  imitation  horse- 
V  hair  as  a*nonenumerated  manufactured  arti- 


cle at  the  rate  of  20  per  centum  ad  valorem, 
under  |  6. 

By  appropriate  proceedings  Eckstein,  the 
respondent  here,  invoked  the  exercise  of 
jurisdiction  by  the  circuit  court  for  the 
southern  district  of  New  York  for  the  re- 
view of  questions  of  law  and  fact  involved 
in  the  decision  of  the  Board  of  General  Ap- 
praisers, and  in  that  court  contended  that 
the  merchandise  was  a  yam,  and  was  by 
similitude  dutiable  under  paragraph  802 
as  a  cotton  yam.  The  court,  after  hearing 
additional  testimony,  decided  that  the  mer- 
chandise was  not  yarn,  could  not  by  simili- 
tude be  assessed  as  cotton  yam  or  yam 
of  any  other  kind,  and  that  the  board  prop- 
erly assessed  it  under  §  6  as  a  manufac- 
tured article  not  otherwise  provided  for. 
160  Fed.  287. 

The  circuit  court  of  appeals  reversed  the 
judgment,  and  held  that  the  merchandise 
should  be  classified  under  §  7  of  the  act 
as  a  nonenumerated  article  similar  to  cot- 
ton yarn,  and  the  duty  should  be  assessed 
under  the  paragraph  (302)  relating  to  cot- 
ton yarn.  Referring  to  its  previous  opinion 
in  tiie  Bemuth  Case,  already  referred  to, 
wherein  it  was  held  that  artificial  silk, 
which,  as  we  have  already  said,  is  made  by 
similar  processes,  should  be  so  classified, 
the  court  said: 

"The  judge  of  the  circuit  court  affirmed 
the  government's  classification,  distinguish- 
ing that  case  on  the  ground  that  artificial 
silk  was  found  to  be  a  yarn,  whereas  arti- 
ficial horsehair,  being  solid,  and  not  com- 
posed of  twisted  or  spun  filaments,  is  not 
a  yarn.  Admitting  that  this  is  so,  still, 
artificial  horsehair  is  like  cotton  yarn  in 
material,  each  being  composed  almost  en- 
tirely of  cellulose,  and  like  it  in  use,  be- 
ing largely  used  as  glazed  cotton  is  in  mak- 
ing hat  braids,  shoe  laces,  binding  braids, 
tapes,  and  imitation  horsehair.  We  think 
these  resemblances  establish  its  similitude 
to  cotton  yarn,  even  if  the  texture  of  the 
two  articles  is  different"  [93  G.  C.  A.  193, 
167  Fed.  802.] 

This  writ  of  certiorari  was  thereupon  al-^ 
lowed. 

*'The  question  is  simply  this:     Did  the* 
circuit  court  of  appeals  properly  classify 
the  merchandise? 

The  portion  of  §  7,  the  similitude  clause 
of  the  act  of  1897,  with  which  we  are  con- 
cerned, is  as  follows: 

"Section  7.  That  each  and  every  import- 
ed article,  not  enumerated  in  this  act,  which 
is  similar,  either  in  material,  quality,  tex- 
ture, or  the  use  to  which  it  may  be  applied, 
to  any  article  enumerated  in  this  act  aa 
chargeable  with  duty,  shall  pay  the  sama 
rate  of  duty  which  is  levied  on  the  enumer- 
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ated  article  wMcli  it  most  resembles  in  any 
of  the  particulars  before  mentioned;    .    .    J" 

In  the  brief  for  the  government  it  is 
said:  "It  is  well  established  that  the  re- 
quirements of  the  similitude  clause  of  §  7 
are  satisfied  if  there  be  shown  a  proper 
similarity  in  any  one  of  the  four  partic- 
ulars,— material,  quality^  texture,  or  use" 
^-enumerated  in  the  section.  Arthur  ▼. 
Fox,  108  U.  S.  125,  27  L.  ed.  675,  2  Sup.  Ct 
Kcp.  371. 

As  said  by  the  circuit  court  of  appeals 
for  the  second  circuit,  in  United  States 
T.  Roesseler  &  H.  Chemical  Co.  70  C.  C.  A. 
S46,  137  Fed.  770:  "It  must  be  borne  in 
mind  that  the  statute  does  not  require  iden- 
tity; if  that  were  necessary,  the  statute 
would  have  no  raiatm  d'etre." 

The  decisions  of  the  Board  of  General 
Appraisers  and  of  the  circuit  court  were 
placed  upon  the  ground  that  the  merchan- 
dise produced  by  a  chemical  process  was 
not  structurally  a  yam,  such  as  is  produced 
by  the  mechanical  process  of  spinning.  It 
was  not,  by  either  the  board  or  the  courts 
found  that  there  was  no  substantial  similar- 
ity to  cotton  yam  in  material  or  use.  We 
think  the  evidence  justifies  the  contention 
of  counsel  for  the  importer  that  commercial- 
ly the  merchandise  is  a  yam.  As  we  have 
before  said,  the  government  originally  con- 
tended that  it  was  a  yam,  and  it  is  reflex 
significance  that  in  the  tariff  act  of  1909 
[36  Stat,  at  L.  60,  chap.  6,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  717],  special  provision 
«  is  made  for  these  things  in  paragraph  405, 
•  as  for  "yams,  threads,  filaments* of  artifi- 
cial or  imitation  silk,  or  of  artificial  or 
imitation  horsehair,  by  whatever  name 
known,  and  by  whatever  process  made." 
But  assuming,  for  argument  sake,  as  did 
the  circuit  court  of  appeals,  that  the  mer- 
chandise is  not  a  yam,  let  us  consider, 
even  if  the  texture  of  the  articles,  be  differ- 
ent, whether  it  was  correctly  held  that  the 
similitude  to  cotton  yarn  was  established 
because  "artificial  horsehair  is  like  cotton 
yarn  in  material,  each  being  composed  al- 
most entirely  of  cellulose,  and  like  it  in 
use,  being  largely  used  as  glazed  cotton  is, 
in  making  hat  braids,  shoe  laces,  binding 
braids,  tapes,  and  imitation  horsehair." 

As  to  material:  Respondent  does  not 
claim  similarity  between  the  merchandise 
in  question  and  cotton  because  cellulose  is 
found  in  each;  the  contention  is  that  there 
is  similarity  in  material  because  the  pro- 
portion of  the  ingredients— cellulose,  wa- 
ter, etc., — ^is  the  same  in  the  merchandise  in 
question  as  the  proportion  of  the  same  in- 
gredients in  cotton.  Counsel  say,  and  the 
contention  is,  we  think,  supported  by  the 
•vidence: 

''The  goods   are  made  of  cotton  fibers. 


Cotton  consists  of  pure  oellulose  with  a 
small  percentage  of  hydroscopic  water.  The 
merchandise  in  suit  is  pure  cellulose  with 
a  small  percentage  of  hydroscopic  water. 
It  differs  only  from  the  cotton  fiber  in  that 
the  cell  structure  has  been  broken  down. 
Other  than  this,  cotton  and  the  merchan- 
dise in  suit  are  identical  in  material.  No 
element  is  found  in  cotton  which  is  not 
present  in  this  merchandise;  no  element  is 
in  this  merchandise  which  is  not  found  in 
cotton;  and  the  proportion  of  elements  in 
both  IS  approximately  the  same." 

As  to  use:  Paragraph  302  of  the  act 
covers  cotton  yarns  regardless  of  their  use. 
Thus,  yams  have  four  broad,  general  uses, 
viz.:  Imitting,  weaving,  sowing,  and  braid* 
ing;  and  manifestly  a  given  cotton  yarn 
could  not  be  used  for  all  the  purposes  of 
all  cotton  yams.  In  the  group  of  hurdgQ 
twisted  yarns  is  found  cotton  yam,  used^ 
in  the  production*of  hat  braids,  and  in  the* 
same  commercial  group  appears  the  mer^ 
chandise  in  suit  One  of  the  many  varie> 
ties  of  cotton  yam  used  in  making  hat 
braids  is  what  is  known  as  glased  or  polished 
cotton  yarn.  It  is  asserted  and  not  de- 
nied that  such  merchandise  has  been  uni* 
formly  classified  for  customs  purposes  as  a 
cotton  yam,  and  so  far  from  being  a  highly 
specialized  and  unusual  commodity,  it  has 
been  an  important  article  of  commerce  for 
at  least  thirty  years.  However,  while  imi* 
tation  horsehair  is  generally  used  in  the 
production  of  hat  braids,  and  is  used  inter- 
changeably with  glazed  cotton  yam  for  such 
purpose,  it  has,  in  common  with  cotton 
yarns,  other  uses,  which  are  referred  to  in 
the  opinion  of  the  circuit  court  of  appeals. 

Upon  the  whole,  we  are  of  opinion  thai 
there  is  a  substantial  statutory  similitude 
between  cotton  yams  enumerated  in  parsp 
graph  302  and  the  merchandise  in  ques- 
tion, both  as  to  material  and  use.  As  ths 
requirement  of  the  statute  is  not  that  thers 
shall  be  similarity  in  all  of  the  four  partio- 
ulars  enumerated  in  §  7,  but  a  substantial 
similarity  in  one  of  those  particulars  may 
be  adequate,  the  classification  adopted  by 
the  Circuit  Court  of  Appeals  was  proper^ 
and  its  judgment  is  therefore  affirmed. 


(m  U.  8.  U4.) 

TEFFT,   WELLBR,  ft  COMPANY  st  al., 

Appts., 
▼. 

JULIAN  MUNSURL 

Bankbuptoy  (§  448*)— Appeal  to  Fed- 
eral Supreme  Court— "Controversies." 
1.  The  disallowance  of  certain  claims 
against  a  bankrupt's  estate  by  the  district 
court  of  the  United  States  for  Porto  Rico, 
sitting  as  a  court  of  bankrupt<7y  is  not 
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reTiewabIa  in  the  Fedexal  Supreme  Court  i 
under  the  bankrupt  act  of  July  1,  18081 
(80  Stat,  at  L.  658,  diap.  641,  U.  S.  Oomp.  j 
Stat.  1001,  p.  3431),  §  24a,  investing  that 
court  with  appellate  jurisdiction  of  "con- 
troveraiet  arising  in  bankruptcy  proceed- 
ings" from  the  courts  of  bankruptcy  from 
which  it  has  appellate  jurisdiction  in  other 
cases,  and  "a  like  jurisdiction"  from  courts 
of  bankruptcy  not  within  any  organized 
circuit,  since  the  allowance  or  disallowance 
of  a  claim  in  bankruptcy  is  not  a  contro- 
Tcrsy  arising  in  bankruptcy  proceedings, 
but  is  a  proceeding  in  bankruptcy,  tlie 
mode  of  reviewing  which  is  confined,  by 
I  25a,  to  an  appeal  to  the  appropriate  cir- 
euit  court  of  appeals  or  territorial  supreme 

court. 

[Ed.  Note.— For  otber  cases,  see  Bankruptcy. 
Dec.  Dig.  9  448.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1562-1555;    vol.  8,  p.  7617.] 

Bankruptcy  (5  448*)— Fedebax  Supreme 

Court— Appea  l. 

2.  An  order  of  a  court  of  bankruptcy  in 
a  proceeding  in  which  there  was  a  con- 
troversy between  the  creditors  and  one  of 
the  members  of  a  bankrupt  partnership  as 
to  whether  he  was  liable  as  a  general  or 
limited  partner  cannot  be  regarded  as  ren- 
dered in  a  controversy  arising  in  bank- 
ruptcy proceedings,  for  the  purpose  of  sus- 
taming  an  appeal  to  the  Federal  Supreme 
Court  under  the  bankrupt  act  of  July  1, 
1898,  §  24a,  where  such  appeal  was  specific- 
ally taken  from  the  order  as  one  disallow- 
ing the  claim  of  the  appellants  of  an  al- 
leged indebtedness  to  them  from  the  bank- 
rupt firm,  and  such  was  the  character 
necessarily  attributed  to  the  order  by  the 
judge  when  he  entered  it,  and  which  was 
afib^ed  to  it  by  the  assignments  of  error 
filed  at  the  time  the  appeal  was  taken. 

[Ed.  Note.— For  otber  cases,  see  Bankruptcy, 
Dec.  Dig.  {  448.*1 

Bankruptcy  (8  448*)— Courts  (§  387*)— 
Federal  Supreme  Court— Appeal  fbom 
District  Court  of  Porto  Rico. 
8.  The  right  to  have  an  order  of  the 
district  court  of  the  United  States  for 
Porto  Rico,  sitting  as  a  court  of  bank- 
ruptcy, disallowing  certain  claims  against 
a  bankrupt's  estate,  reviewed  in  the  Fed- 
eral Supreme  Court,  must  be  found  in  the 
bankrupt  act,  which  furnishes  the  exclu- 
sive modes  of  review  of  questions  arising  in 
steps  in  proceedings  in  bankruptcy,  and  no 
such  right  is  given  by  the  provisions  of  the 
act  of  April  12,  1900  (31  Stat,  at  L.  85, 
chap.  191),  §  35,  for  appeals  to  the  Fed- 
eral Supreme  Court  from  final  jud^ents 
of  the  district  court  of  Porto  Rico,  '°in  the 
same  manner  and  under  the  same  regula- 
tions and  in  the  same  cases  as  from  the 
supreme  courts  of  the  territories." 

[Ed.  Note.~For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  448;*    Courts,  Dec.  Dig.  I  387.*] 

[No.  22.] 

Argued  October  30  and  31,  1911.    Decided 
December  4,  1911. 

APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 


a  diaallowaaee  of  certain  claims  against 
a  bankrupt's  estate.  Dismissed  for  want 
of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  O.  Johnson  and  Wil- 
liam H.  Hawkins  for  appellants. 

Messrs.  George  H.  taanar  and  Willia 
Sweet  for  appellee. 

*Mr.   Chief  Justice  White   delivered   the* 
opinion  of  the  court: 

We  are  of  opinion  that  a  motion  made 
to  dismiss  this  case  must  prevail,  and  we 
therefore  state  only  the  facts  which  are  es- 
sential to  the  consideration  of  that  subject. 

In  1907,  the  commercial  firm  of  "Suces- 
ores  de  Josd  Hernaiz"  was  adjudicated  an 
involuntary  bankrupt.  Te£ft,  Weller,  & 
Company  and  those  who  are  here  conjoint- 
ly appellants  with  that  firm  presented  their 
claims  against  the  firm,  and  they  were 
allowed  by  the  referee.  In  October,  1907» 
as  the  result  of  proceedings  whose  initia- 
tion it  is  unnecessary  to  consider,  the  court 
held  that  one  Julian  Munsuri  was  not  a 
limited  but  a  general  partner  of  the  bank- 
rupt firm,  and  hence  was  generally  liable 
for  its  debts.  Munsuri  subsequently  moved 
the  referee  to  vacate  the  allowance  previ- 
ously made  of  the  claims  which  had  been 
presented  by  the  appellants,  and  to  dis- 
allow said  claims.  This  motion  was  based 
on  alleged  settlements  of  the  claims  which 
it  was  asserted  had  been  made  with  Mun- 
suri in  1903.  The  referee  denied  the  mo- 
tion because  he  concluded  that  the  asserted 
settlements,  although  they  had  been  in  form 
made,  had  been  procured  by  the  fraud  of 
Munsuri,  and  therefore  were  not  binding. 
Munsuri,  by  petition  for  review,  sought  to^ 
reverse  the  action  of  the  referee.  The  courts  ^ 
on  February  9,  1909,  passing  on  the^peti-* 
tion  for  review,  reversed  the  action  of  the 
referee.  It  was  held  that  the  settlements  re- 
lied upon  by  Munsuri  were  binding.  An  or- 
der was  made  directing  that  the  previous 
allowance  of  the  claims  be  vacated,  and 
that  the  claims  be  disallowed.  Thereupon 
the  court  filed  its  "findings  of  fact  and  con- 
clusions of  law,"  which  \vcre  recited  to  have 
been  made  "in  pursuance  of  general  order 
in  bankruptcy  No.  36,  p.  3."  The  attorney 
for  the  creditors  then  petitioned  for  the  al- 
lowance of  an  appeal  to  this  court  from  the 
judgment  and  order  "whereby  the  referee's 
report  denying  the  motion  to  disallow  the 
claims  of  said  creditors  is  reversed  and  set 
aside  and  the  said  claims  are  disallowed."* 

At  the  time  the  appeal  was  allowed  (the 
one  which  is  now  under  consideration),  as- 
signments of  error  were  filed  assailing  the 
action  of  the  court  in  disallowing  the 
claims,  and  the  merit  of  these  assignmente 
has   been   elaborately   insisted   on    in   the 
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argament  at  liar.  Aa  appellate  jurisdiction 
over  oourta  of  bankruptcy  la  expressly  pro- 
vided for  in  the  bankrupt  law,  including 
the  cases  or  classes  of  cases  in  which  this 
court  has  authority  to  review  the  action 
of  courts  of  bankruptcy,  we  must  turn,  at 
least  primarily,  to  that  act  in  order  to  test 
the  correctness  of  the  motion  to  dismiss 
for  want  of  jurisdiction  which  has  been 
made.  Now,  the  subject  of  the  power  to 
review  the  orders  of  bankruptcy  courts  dis- 
allowing claims  in  bankruptcy  proceedings 
is  in  express  terms  provided  for  by  the 
bankrupt  act  in  §  26a  as  follows: 

"Appeals  and  Writs  of  Error. — a.  That 
appeals  and  equity  cases  may  be  taken  in 
bankruptcy  proceedings  from  the  courts  of 
bankruptcy  to  the  circuit  courts  of  appeals 
of  the  United  States,  and  to  the  supreme 
court  of  the  territories,  in  the  following 
^  eases,  to  wit  ...  (3)  From  a  judg- 
v<ment  allowing  or  rejecting  a  debt  or  claim 
•  of  five  hundred  dollars  or  over.  *  Such  ap- 
peal shall  be  taken  within  ten  days  after 
the  judgment  appealed  from  has  been  ren- 
dered, and  may  be  heard  and  determined  by 
the  appellate  court  in  term  or  vacation,  as 
the  case  may  be."  [30  Stat,  at  L.  553, 
chap.  641,  U.  8.  Comp.  Stat.  1901,  p.  3432]. 
lliis  express  provision  for  the  exercise  of 
appellate  jurisdiction  by  the  courts  therein 
named  over  the  ease  here  presented  by  nec- 
essary implication  must  be  held  to  exclude 
the  right  of  this  court  to  exercise  appellate 
Jurisdiction  over  a  subject  not  delegated 
unless  some  other  provision  of  the  statute 
compels  to  a  contrary  view.  But  instead 
of  tending  to  so  do,  the  context  of  the  stat- 
ute adds  cogency  to  and  makes  irresistible 
the  implication  arising  from  the  provision 
of  26a,  above  quoted.  This  result  flows  from 
the  careful  provision  otherwise  made  by  the 
statute  for  the  exercise  of  appellate  juris- 
diction by  this  court  over  proceedings  in 
courts  of  bankruptcy,  or  the  orders,  judg- 
ments, and  decrees  rendered  by  such  courts, 
none  of  which  embrace  the  character  of 
case  here  presented.  Indeed,  when  the  con- 
text of  the  statute  is  considered  and  the 
distribution  of  appellate^  jurisdiction  for 
which  it  provides  is  taken  into  view,  it  be- 
comes certain  that  to  extend  by  remote  im- 
plication,  based  upon  conceptions  of  in- 
convenience, the  reviewing  power  of  this 
court  to  a  subject  like  the  one  now  in  ques- 
tion, would  destroy  the  symmetry  of  the 
law,  and  would  render  necessary  limitations 
OB  the  power  of  this  court  to  review  as  to 
important  subjects  concerning  which  the 
power  would  otherwise  obtain. 

See  26b,  paragraphs  1  and  2,  defining  the 
appellate  power  of  this  court  in  certain 
eases,  and  see  also  the  right  to  certify 
questions  to  this  court,  and  the  authority 


oonferred  on  this  court  to  allow  writs  of 
certiorari,  conferred  in  §  26d,  as  well  as  au* 
thority  conferred  by  24a,  to  which  we  shall 
hereafter  advert.  We  might  well  leave  the 
sufficiency  of  the  motion  to  dismiss  to  rest 
upon  these  conclusive  considerations,  but 
we  nevertheless  briefly  refer  to  the  con* 
tentions  pressed  in  argument  to  the  con- 
trary. 1^ 
*  1.  The  main  reliance  is  upon  §  24a,  which,? 
il  is  virtually  insisted,  controls  the  other 
provisions  of  the  statute,  and  therefore  con- 
fers jurisdiction  in  this  case.  The  text  of 
24a  is  this: 

"Jurisdiction  of  appellate  courts. — a. 
The  Supreme  Court  of  the  United  States, 
the  circuit  courts  of  appeals  of  the  United 
States,  and  the  supreme  courts  of  the  ter- 
ritories, in  vacation  in  chambers  and  dur- 
ing their  respective  terms,  as  now  or  aa 
they  may  be  hereafter  held,  are  hereby  in- 
vested with  appellate  jurisdiction  of  con* 
troversies  arising  in  bankruptcy  proceed- 
ings from  the  courts  of  bankruptcy  from 
which  they  have  appellate  jurisdiction  in 
other  cases.  The  Supreme  Court  of  the 
United  States  shall  exercise  a  like  juris- 
diction from  courts  of  bankruptcy  not  with- 
in any  organized  circuit  of  the  United 
States,  and  from  the  supreme  court  of  the 
District  of  Columbia." 

But  the  entire  argument  rests  upon  a 
misconception  of  the  words  "controversies 
in  bankruptcy  proceedings,"  as  used  in  the 
section,  since  it  disregards  the  authorita* 
tive  construction  affixed  to  those  words. 
Coder  v.  Arts,  213  U.  S.  234,  63  L.  ed.  777, 
29  Sup.  Ct.  Rep.  436,  16  A.  &  E.  Ann.  Cas. 
1008 ;  Hewit  v.  Berlin  Mach.  Works,  194  U. 
S.  296,  300,  48  L.  ed.  986,  987,  24  Sup.  Ct. 
Rep.  690.  Those  cases  expressly  decide  that 
controversies  in  bankruptcy  proceedings,  aa 
used  in  the  section,  do  not  include  mere 
steps  in  proceedings  in  bankruptcy,  but  em- 
brace controversies  which  are  not  of  that 
inherent  character,  even  although  the^  may 
arise  in  the  course  of  proceedings  in  bank- 
ruptcy. The  cases  referred  to,  moreover,  by 
necessary  implication,  determine  that  the 
mere  allowing  or  disallowing  a  claim  in 
bankruptcy  is  a  proceeding  in  bankruptcy, 
and  not  a  controversy  arising  in  bank- 
ruptcy, within  the  intendment  of  the  sec- 
tion. Nor  is  there  force  in  the  contention 
that  because  the  district  court  of  Porto 
Rico  is  a  court  of  bankruptcy  "not  within 
an  organized  circuit  of  the  United  States," 
therefore  authority  to  review  its  action  in 
a  case  like  this  is  conferred  on  this  court  ^ 
by  the  concluding  sentence  of  §  24a.  This^^ 
is  true,  because*the  proposition  really  rests* 
upon  the  misconstruction  of  the  section,  al- 
ready pointed  out.  That  is  to  say,  as  the 
sentence  relied  upon  only  confers  upon  this 
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court  "a  like  jurisdiction"  to  review  the 
acts  of  the  particular  courts  of  bankruptcy 
which  the  sentence  designates  to  that  con- 
ferred by  the  immediately  preceding  provi- 
sions of  §  24a,  that  is,  to  review  controver- 
sies in  bankruptcy,  it  follows  that  the  sen- 
tence confers  no  power  to  review  a  mere 
step  in  bankruptcy,  taken  by  a  bankrupt 
eourt,  even  although  such  court  be  one  of 
those  referred  to  in  the  last  sentence  relied 
upon. 

The  fact  that  the  result  of  the  previous 
settled  construction  of  the  statute  causes 
it  to  come  to  pass  that  orders  in  mere  pro- 
ceedings in  bankruptcy,  rendered  by  the 
eourt  below  when  acting  as  a  court  in  bank- 
ruptcy, may  not  be  susceptible  of  being  re- 
viewed in  any  court  unless  in  some  case 
where  such  review  is  specially  provided  for 
in  the  bankrupt  act,  affords  no  ground  for 
disregarding  the  plain  text  of  the  statute 
by  assuming  jurisdiction  where  none  exists. 
It  is  true,  as  suggested  in  argument,  that 
in  Armstrong  v.  Fernandez,  208  U.  S.  324, 
62  L.  ed.  514,  28  Sup.  Gt.  Rep.  419,  juris- 
diction was  exerted  to  review  the  action  of 
the  court  below  in  a  case  which  was  not 
susceptible  of  being  reviewed  under  the 
construction  of  the  statute  which  we  have 
here  applied.  But  in  that  case  there  was 
no  appearance  of  counsel  for  the  appellee, 
and  while  a  general  suggestion  was  made 
in  the  argument  of  appellant  as  to  the  duty 
of  the  court  not  to  exceed  its  jurisdiction, 
no  argument  concerning  the  want  of  juris> 
diction  was  made.  The  case,  therefore,  in 
substance  proceeded  upon  a  tacit  assump- 
tion of  the  existence  of  jurisdiction, — an  as- 
sumption which  would  not  be  now  possible, 
in  consequence  of  the  authoritative  con* 
Struction  given  to  24a  in  Coder  v.  Arts, 
supra.  Under  these  circumstances,  the  mere 
implication  as  to  the  meaning  of  the  stat- 
ute, resulting  from  the  jurisdiction  which 
ewas  in  that  case  merely  assumed  to  exist, 
2  is  not  controlling,  and  the  Armstrong  Case, 
*  therefore,  in  so  far  as  it  conflicts  with  the 
construction  which  we  here  give  the  stat- 
ute, must  be  deemed  to  be  qualified  and  lim- 
ited. 

But  it  is  urged  that  as  the  proceeding  be- 
low was  a  eontroversy  between  the  creditors 
and  Munsuri  as  to  whether  he  was  liable 
as  a  general  partner,  the  matter  before  us 
is  susceptible  of  being  treated  as  a  con- 
troversy arising  in  bankruptcy,  and  as  dis- 
tinct from  a  step  in  bankruptcy  proceed- 
ings. But  under  the  circumstances  here 
disclosed,  the  contention  is  wanting  in  can« 
dor.  We  say  this  because  the  appeal  was 
specifically  taken  from  the  order  as  one  dis- 
sllowing  the  claim  of  the  appellants  of  an 
alleged  indebtedness  to  them  from  the  bank- 
rupt firm,  and  such  was  the  eharactes  neo* 


essarily  attributed  to  the  order  by  the  judge 
when  he  entered  it,  and  which  was  affixed 
to  it  by  the  assignments  of  error  filed  at 
the  time  the  appeal  was  taken.  Moreover^ 
we  think  the  contention  is  necessarily  nega- 
tived, as  we  have  said,  by  the  ruling  in 
Coder  v.  Arts.  Finally,  it  is  contended 
that  the  right  to  review,  wholly  irrespective 
of  the  provisions  of  the  bankrupt  act,  the 
order  here  in  question,  arises  under  §  35 
of  the  Foraker  act  (31  Stat  at  L.  p.  85, 
chap.  191),  enacted  nearly  two  years  after 
the  passage  of  the  bankrupt  law,  ffisi.: 

"Writs  of  error  and  appeals  from  the 
final  decisions  of  the  supreme  court  of  Por- 
to Rico  and  the  district  court  of  the  United 
States  shall  be  allowed  and  may  be  taken 
to  the  Supreme  Court  of  the  United  States 
in  the  same  manner,  and  under  the  same 
regulations,  and  in  the  same  cases,  as  from 
the  supreme  eourts  of  the  territories  of  the 
United  States;  and  such  writs  of  error  and 
appeal  shall  be  allowed  iu  all  cases  where 
the  Constitution  of  the  United  States,  or  a 
treaty  thereof,  or  an  act  of  Congress,  is 
brought  in  question  and  the  right  elaimed 
thereunder  is  denied.** 

Waiving  consideration  of  the  question  as 
to  whether  the  present  appeal  was  allowed 
"in  the  same  manner,  and  under  the  same^ 
regulations,  and  in  the  same  cases,  as  fromg 
'the  supreme  courts  of  the  territories  of  the* 
United  States,"  we  think  it  evident  that, 
as  to  questions  of  the  character  of  those 
presented  by  this  appeal,  arising  in  steps 
in     bankruptcy    proceedings     proper,     the 
modes  of  review  specifically  provided  for 
in  the  bankruptcy  act  are  exclusive. 

Dismissed  for  want  of  jurisdiction. 


(222  U.  S.  12L) 

JULIAN  MUNSURI,  Plff.  in  Err., 

V. 

J.  H.  FRICEER,  Trustee. 

Bankbttptct  (§  448*)--CouBT8  <8  387*)— 
Appeal    from    Pobto    Rico    Distbict 

COUBT. 

1.  An  attempt  to  have  reviewed  in  the 
Federal  Supreme  Court  an  order  of  the 
district  court  of  the  United  States  for 
Porto  Rico,  sitting  as  a  court  of  bank- 
ruptcy, holding  a  member  of  a  bankrupt 
partnership  to  be  a  general  partner  and 
generally  liable  for  the  firm  debts,  cannot 
be  sustained  under  the  judiciary  act  of 
March  3,  1891  (26  Stat,  at  L.  827,  chap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  549),  §  5, 
as  an  appeal  solely  upon  the  question  of 
jurisdiction,  but  any  right  to  have  such 
order  reviewed  must  be  found  in  the  bank- 
rupt act. 

[Bd.   Note.~For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  9  448:»    Courts.  Dec.  Dig.  i  887.*] 

Bankbuptct   (8  448*)— Review  of  Pbo- 

GEEDINGS    AND    OBDEBS. 

2.  No  support  can  be  found  in  the  provi- 
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tioDB  of  the  bankrupt  act  of  July  1,  1898 
(30  Stat,  at  L.  653,  chap.  541,  U.  S.  Ccnnp. 
Stat.  1901,  p.  3432),  §  24b,  authorizing  a 
petition  to  tuperintend  and  revise  in  mat- 
ters of  law  the  proceedings  of  courts  of 
bankruptcy,  for  an  attempt  to  have  re- 
viewed in  the  Federal  Supreme  Court  an 
order  of  the  district  court  of  the  United 
States  for  Porto  Rico,  sittinff  as  a  court  of 
bankruptcy,  holding  a  member  of  a  bank- 
rupt partnership  to  be  a  general  partner 
and  generally  liable  for  the  firm  debts. 

[Ed.   Note.— For  otber  cases,  see  Bankruptcy, 
Dec  Dig.  8  448.*] 

[No.  21.] 

Argued  October  27  and  30,  1911.    Decided 
December  4,  1911. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
an  order  holding  a  member  of  a  bankrupt 
partnership  to  be  a  general  partner  and 
generally  liable  for  the  firm  debts.  Dis- 
missed for  want  of  jurisdiction. 

See  same  case  below,  2  Porto  Rico  Fed. 
Rep.  95. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  H.  liamar  and  Willis 
Sweet  for  plaintiff  in  error. 

Messrs.  William  G.  Johnson  and  Wil- 
liam H.  Hawkins  for  defendant  in  error. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

This  case  relates  to  the  same  bankruptcy 
proceeding,  steps  in  which  formed  the  basis 
ef  the  appeal  in  case  No.  22  [222  U.  S.  114, 

^  56  L.  ed.  118,  32  Sup.  Ct  Rep.  67],  which 

I  has  just  been  dismissed* 

*  'In  the  petition  for  volimtary  adjudica- 
tion of  the  alleged  bankrupt  firm,  Julian 
Munsuri  was  averred  to  be  a  limited  or  spe- 
cial partner.  Following  certain  proceedings 
before  the  referee  and  a  motion  by  general 
ereditors,  the  court  below,  on  October  25, 
1907,  entered  an  order  declaring  Munsuri 
to  be  a  general  partner  of  the  firm  and  his 
personal  estate  liable  for  the  firm  debts. 
It  was  not,  however,  until  February  19, 
1909, — ^nearly  sixteen  months  after  the 
entry  of  the  order,  and  following  the  dis- 
allowance by  the  court  of  the  claims  of 
certain  ereditors  which  had  been  allowed 
by  the  referee, — ^that  this  proceeding  was 
commenced  to  obtain  a  review  of  the  order 
and  judgment  of  October  25,  1907.  The 
proceeding  for  review  was  begun  by  the 
filing  in  the  court  below  of  a  document 
styled  "Petition  for  a  Writ  of  Review  to 
the  United  States  District  Court  for  Porto 
Rico,**  verified  and  certified  as  such  by  the 
attorney  for  Missouri,  which  document,  how- 
ever, although  coudied  in  part  in  the 
phraseology  of  a  petition,  is  also  in  form  a 


writ  of  error,  directed  to  the  Judge  of  the 
court  below.  In  the  bond  and  citation 
reference  is  made  to  the  proceeding  as  the 
prosecution  of  a  writ  of  review  for  the 
correction  of  the  judgment  or  order  in  the 
petition  mentioned. 

Objection  is  made  by  the  counsel  for  the 
trustee  to  the  exercise  of  Jurisdiction  by 
this  court,  on  the  ground  that  the  supposed 
writ  and  citation  thereon  and  the  docket- 
ing of  the  transcript  are  insufficient  in  law 
under  any  statute,  or  rule,  or  practice  of 
the  court,  to  bring  within  the  appellate 
jurisdiction  of  this  court,  for  its  considera- 
tion or  correction,  any  of  the  matters  and 
things  charged  in  the  transcript.  On  the 
other  hand,  the  contention  is  that  the  pro- 
ceeding may  be  sustained  as  an  appeal  sole- 
ly upon  the  question  of  jurisdiction  under 
§  5  of  the  judiciary  act  of  1891  [26  Stat, 
at  L.  827,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  549],  or  as  a  petition  to  superintend 
and  revise  in  matter  of  law,  under  §  24b  of 
the  bankruptcy  act.  Aside  from  any  ques- 
tion as  to  the  lapse  of  time  between  theet 
'entry  of  the  assailed  order  and  the  com-* 
mencement  of  this  proceeding  for  review, 
the  decision  in  Tefft,  W.  &  Co.  v.  Munsuri, 
No.  22,  of  this  term,  just  decided,  is  con- 
trolling, because  it  was  there  expressly 
held  that  the  express  provisions  for  review 
contained  in  the  bankruptcy  act  were  con- 
trolling, and  that  review  under  24b  by  thia 
court  is  not  authorized  by  the  act. 

Dismissed. 


(222  U.  B.  139.) 

MORRIS  GLICKSTEIN 

V. 

UNITED  STATES. 
Witnesses  (|  304^)  ^  Pbivilege  —  Iumu- 

WITY. 

1.  Congress   may   compel   the  giving   of 

testimony  which  may  serve  to  incriminate 

the  witness,  provided  immunity  be  accorded 

in  all  respects  commensurate  with  the  guar- 

antv  of  IT.  S.  Const.,  5th  Amend.,  against 

self-crimination. 

[Ed.  Note.— F6r  other  cases,  see  Wltnasaee. 
Cent.  Dig.  8  1062;    Dec.  Dig.  8  304.*] 

Perjury  (§  15*)  —  Defense  ~  Pbivhjcgs^ 
Immunitt. 

2.  The  immunity  which  must,  under  U. 
S.  Const.,  5th  Amend.,  be  accorded  to  a 
witness  compelled  to  give  evidence  against 
himself,  relates  only  to  past  offenses,  and 
need  not  exempt  the  witness  from  prosecu- 
tion for  perjury  committed  when  so  testi- 
fying. 

[Bd.  Note.— For  other  cases,  see  Perjury,  Dee. 
Dig.  8  15.*] 
Perjust  (I  16*)— Privilege— Iiocu WITT— 

Perjury  bt  Bankrupt. 

3.  The  immunity  clause  in  the  bankrupt 
act  of  July  1,  1898  (30  Stat,  at  L.  548, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3426), 
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I  7,  nibd.  9,  that  no  testimony  ghren  by  the 
bankrupt  under  the  command  of  that  sec- 
tion shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding,  does  not 
bar  a  criminal  prosecution  for  perjury  for 
false  swearing  when  giving  such  testimony. 

LBd.  Note.— For  other  cases,  see  Perjury.  Dec. 
Dig.  8  15.*] 

[No.  486.] 

Submitted  October  19,  1011.     Decided  De- 
cember 4,  1911. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit,  presenting  the  question 
whether  the  immunity  accorded  to  a  bank- 
rupt testifying  under  the  command  of  the 
bankrupt  act  is  applicable  to  a  prosecution 
for  perjury  committed  by  the  bankrupt 
when  so  testifying.  Answered  in  the  nega- 
tive. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  P.  Bryan  and  John  ES.  Hart- 
rldge  for  Glickstein. 

Solicitor  General  I/ehmann  for  the 
United  States. 


1^  • 


Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Glickstein,  an  adjudicated  bankrupt,  was 
indicted  for  perjury  in  having  falsely  sworn 
in  the  bankruptcy  proceeding,  while  under 
examination  before  a  referee,  as  required 
by  the  7th  section,  subdiv.  9,  of  the  bank- 
rupt act  of  1898  [30  Stat,  at  L.  648,  chap. 
641,  U.  S.  Comp.  Stat.  1901,  p.  3425].  The 
indictment  was  demurred  to  on  the  follow- 
ing grounds:  "(a)  A  prosecution  for  per- 
jury against  a  bankrupt  at  a  meeting  of 
his  creditors  will  not  lie;  (b)  The  indict- 
ment was  based  upon  testimony  given  by 
the  bankrupt,  affecting  the  administration 
and  settlement  of  his  estate;  (c)  A  person 
cannot  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself."  At  the 
trial  which  followed  the  overruling  of  the 
demurrer,  the  testimony  of  Glickstein, 
which  was  the  subject  of  the  indictment^ 
was  offered  and  objected  to  on  the  same 
grounds  upon  which  the  demurrer  was 
based,  and  exceptions  were  taken  to  the 
^kdmission  of  the  testimony  in  evidence. 

When  the  legality  of  a  conviction  and 
sentence  of  Glickstein  was  before  the  court 
below,  as  the  result  of  error  prosecuted  by 
him,  the  court,  stating  the  facts  which  we 
have  recited,  certified  the  following  ques- 
tion: "Is  subsec.  9  and  the  immunity  af- 
forded by  it  applicable  to  a  prosecution  for 
perjury  committed  by  the  bankrupt  when 
examined  under  it?" 

Section   7,  subdiv.  9,  which  we  are  re- 


quired to  consider  hi  order  to  solve  the 
question,  is  as  follows: 

"The  bankrupt  shall  .  .  .  (9)  when 
present  at  the  first  meeting  of  his  creditors, 
and  at  such  other  times  as  the  court  shall 
order,  submit  to  an  examination  concerning 
the  conducting  of  his  business,  the  cause 
of  his  bankruptcy,  his  dealings  with  his 
creditors  and  other  persons,  the  amount, 
kind,  and  whereabouts  of  his  property,  and, 
in  addition,  all  matters  which  may  affect 
the  administration  and  settlement  of  his^ 
estate ;  but  no  testimony  given*by  him  shall  • 
be  offered  in  evidence  against  him  in  any 
criminal  proceeding." 

It  is  difficult  to  determine  from  the  con* 
tentions  urged  in  favor  of  an  affirmative 
answer,  whether  it  is  deemed  the  solution 
of  the  problem  requires  us  to  decide  a  ques- 
tion of  constitutional  right,  or  simply  calls 
for  an  interpretation  of  the  provision  of 
the  bankrupt  act  to  which  the  question  re- 
lates. To  exclude  irrelevant  matter,  and 
to  confine  our  attention  to  the  precise  sub- 
ject to  be  passed  upon,  we  state  certain 
propositions  which  are  not  open  to  con- 
troversy, because  foreclosed  by  decisions  of 
this  court,  or  which,  if  not  expressly  fore- 
closed, are  so  indubitably  the  result  of  set- 
tled principles  as  to  cause  them  also  to 
be  not  subject  to  reasonable  dispute. 

1st.  It  is  undoubted  that  the  constitu- 
tional guaranty  of  the  5th  Amendment  does 
not  deprive  the  lawmaking  authority  of  the 
power  to  compel  the  giving  of  testimony, 
even  although  the  testimony,  when  given, 
might  serve  to  incriminate  the  one  testify- 
ing, provided  immunity  be  accorded* 
the  immunity,  of  course,  being  re- 
quired to  be  complete;  that  is  to  say,  in 
all  respects  commensurate  with  the  protec- 
tion guaranteed  by  the  constitutional  limi- 
tation. The  authorities  which  establish 
this  elementary  proposition  are  too  numer- 
ous to  be  cited,  and  we  therefore  simply 
refer  to  a  few  of  the  leading  cases  on  the 
subject:  Counselman  v.  Hitchcock,  142  U. 
S.  547,  35  L.  ed.  1110,  3  Inters.  Com.  Rep. 
816,  12  Sup.  Ct.  Rep.  196;  Brown  v.  Walk- 
er, 161  U.  S.  591,  40  L.  ed.  819,  6  Inters. 
Com.  Rep.  369,  16  Sup.  Ct.  Rep.  644;  Biu> 
rell  V.  Montana,  194  U.  S.  572,  678,  48  L, 
ed.  1122,  1123,  24  Sup.  Ct  Rep.  787;  Jack 
V.  Kansas,  199  U.  S.  372,  60  L.  ed.  234, 
26  Sup.  Ct.  Rep.  73,  4  A.  &  E.  Ann.  Gas. 
689;  Ballmann  v.  Fagin,  200  U.  S.  186,  195» 
50  L.  ed.  433,  437,  26  Sup.  Ct.  Rep.  212; 
Hale  V.  Henkel,  201  U.  S.  43,  66,  60  L.  ed. 
652,  662,  26  Sup.  Ct  Rep.  870;  and  Heike 
V.  United  States,  217  U.  S.  423,  64  L.  ed. 
821,  30  Sup.  Ct.  Rep.  639. 

2d.  As  the  authority  which  the  proposi* 
tion  just  stated  embraces  existe,  and  as  tbm 
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sanction  of  an  oath  and  the  imposition  of  a 
punishment  for  false  swearing  are  inher- 
ently a  part  of  the  power  to  compel  the  giv- 
ing of  testimony,  they  are  included  in  that 
grant  of  authority,  and  are  not  prohibited 

^by  the  immunity  as  to  self-incrimination. 

r  Of^course,  this  proposition  is  essentially  the 
resultant  of  the  first,  since,  unless  it  be 
well  founded,  the  first  also  must  be  wanting 
in  foundation.  This  must  be  the  result, 
as  it  cannot  be  conceived  that  there  is  pow- 
er to  compel  the  giving  of  testimony  where 
no  right  exists  to  require  that  the  testi- 
mony shall  be  given  under  such  circum- 
stances and  safeguards  as  to  compel  it  to 
be  truthful.  In  other  words,  this  is  but  to 
say  that  an  authority  which  can  only  ex- 
tend to  the  licensing  of  perjury  is  not  a 
power  to  compel  the  giving  of  testimony. 
Of  course,  these  propositions  being  true,  it 
is  also  true  that  the  immunity  afforded  by 
the  constitutional  guaranty  relates  to  the 
past,  and  does  not  endow  the  person  who 
testifies  with  a  license  to  commit  perjury. 
That  this  is  not  disputable  is  shown  by  the 
fact  that  it  has  been  accepted  as  self-evi- 
dent in  providing  for  immunity  for  one 
eompelled  to  testify,  as  shown  by  the  res- 
ervation in  Rev.  Stat.  §  860  (U.  S.  Comp. 
Stat.  1901,  p.  661),  declaring  that  the  im- 
munity shall  not  extend  to  "exempt  any 
party  or  witness  from  prosecution  and  pun- 
ishment for  perjury  committed  in  discover- 
ing or  testifying  as  aforesaid,"  and  by  a 
like  provision,  contained  in  the  act  of  Feb- 
ruary 11,  1893  (27  Stat,  at  L.  p.  443,  chap. 
83,  U.  S.  CJomp.  Stat.  1901,  p.  3173).  The 
first  of  these  provisions  was  considered  in 
Counselman  v.  Hitchcock,  supra,  and  the 
second  in  Brown  v.  Walker,  supra,  where 
it  was  expressly  decided  that  the  statute 
containing  it  complied  with  the  constitu- 
tional guaranty. 

With  these  propositions  in  hand,  it  fol- 
lows that  the  precise  question  for  decision 
is.  Did  the  guaranty  of  immunity  contained 
in  the  9th  subdivision  of  §  7  of  the  bank- 
rupt act  bar  a  prosecution  for  perjury  for 
false  swearing  in  giving  testimony  under 
the  command  of  the  section?  In  other 
words,  the  sole  question  is,  Does  the  stat- 
ute, in  compelling  the  giving  of  testimony, 
confer  an  immunity  wider  than  that  guar- 
anteed by  the  Constitution?  The  argument 
to  maintain  that  it  does  is  that,  as  the  stat- 

^ute  provides  for  immunity,  and  does  not 

S* contain  the* reservation  found  in  either 
S  860,  Rev.  Stat.,  or  that  embodied  in  the 
act  of  1893,  therefore,  under  the  rule  that 
the  inclusion  of  one  is  the  exclusion  of  the 
other,  such  reservation  cannot  be  implied. 
Or,  to  state  the  proposition  in  another  form, 
it  is  that  as  the  statute  in  the  immunity 
•lause  says,  ''But  no  testimony  given  by 


him  (the  witness  who  is  compelled  to  be 
examined)  shall  be  offered  in  evidence 
against  him  in  any  criminal  proceeding,** 
and  as  these  words  are  unambiguous,  there 
is  no  room  for  limiting  the  language  so  as 
to  cause  the  immunity  provision  not  to  pro- 
hibit the  offer  of  the  testimony  in  a  crim- 
inal prosecution  for  perjury.  But  the  con- 
tention assumes  the  question  for  decisioui 
since  it  excludes  the  possibility  of  construc- 
tion when,  on  the  face  of  the  statute,  the 
meaning  attributed  to  the  immunity  clause 
cannot  be  given  to  it  without  destroying 
the  words  of  the  statute  and  frustrating  its 
obvious  object  and  intent.  This  may  not  be 
denied,  since  the  statute  expressly  com- 
mands the  giving  of  testimony,  and  its 
manifest  purpose  is  to  secure  truthful  testi- 
mony, while  the  limited  and  exclusive  mean- 
ing which  the  contention  attributes  to  the 
immunity  clause  would  cause  the  section 
to  be  a  mere  license  to  commit  perjury,  and 
hence  not  to  command  the  giving  of  testi- 
mony in  the  true  sense  of  the  word. 

The  argument  that  because  the  section 
does  not  contain  an  expression  of  the  res- 
ervation of  a  right  to  prosecute  for  per-- 
jury  in  harmony  with  the  reservations  in 
Rev.  Stat.,  860,  and  the  act  of  1893,  there- 
fore it  is  to  be  presumed  that  it  was  in- 
tended that  no  such  right  should  exist,  we 
think,  simply  begs  the  question  for  decision, 
since  it  is  impossible  in  reason  to  conceive 
that  Congress  commanded  the  giving  of 
testimony,  and  at  the  same  time  intended 
that  false  testimony  might  be  given  with 
impunity,  in  the  absence  of  the  most  ex- 
press and  specific  command  to  that  effect. 

Bearing  in  mind  the  subject  dealt  with,^ 
we  think  the  reservation  of  the  right  to? 
prosecute  for   perjury,  made  in   the^stat-* 
utes  to  which  we  have  referred,  was  but 
the    manifestation    of    abundant    caution.; 
and  hence,  the  absence  of  such  reservation 
in  the  statute  under  consideration  may  not 
be  taken  as  indicative  of  an  intention  on  the 
part   of   Congress   that   perjury   might  be 
committed  at  pleasure. 

Some  of  the  considerations  which  we  have 
pointed  out  were  accurately  expounded  in 
Edelstein  v.  United  States,  9  L.R.A.(N.S.) 
236,  79  C.  C.  A.  328,  149  Fed.  636,  by  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit, and  in  Wechsler  v.  United  States,  86 
C.  C.  A.  37,  158  Fed.  679,  by  the  circuit 
court  of  appeals  for  the  second  circuit.  And 
this  leads  us  to  observe  that  the  necessary 
result  of  the  conclusion  now  reached  is  to 
disapprove  the  opinions  in  Re  Marx,  102 
Fed.  676,  and  Re  Logan,  102  Fed.  876. 

It  follows  that  the  question  propounded 
must  receive  a  negative  answer,  and  our  or^ 
der  will  be,  question  certified  answered 
"No." 
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Constitutional  Law  (8  296*)— Due  Pro- 
cess OF  Law— Regulating  Assignments 
OF  Future  Earnings. 

1.  Making  invalid  against  the  employer 
assignments  of,  or  orders  for,  wages  to  be 
earned  in  the  future,  unless  recorded,  ac- 
cepted in  writing  by  the  employer,  and  ac- 
companied by  the  written  consent  of  the 
wife  of  the  employee,  as  is  done  by  Mass. 
Laws  1908,  chap.  605,  §§  7,  8,  is  a  valid 
exercise  of  the  police  power,  and  does  not 
deny  the  assignee  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Dec.  Dig.  8  296.*] 

Constitutional  Law  (§  240*)— Equal 
Protection  op  the  Laws— Classifica- 
tion—Regulating  Assignments  or  Fu- 
ture Earnings. 

2.  Exempting  national  banks,  and  banks 
under  the  supervision  of  the  bank  com- 
missioner, and  certain  loan  companies, 
from  the  provisions  of  Mass.  Laws  1008, 
chap.  605,  §§  7,  8,  making  invalid  against 
the  employer  assignments  of,  or  orders  for, 
wages  to  be  earned  in  the  future,  unless 
recorded,  accepted  in  writing  by  the  em- 
ployer, and  accompanied  by  the  written 
consent  of  the  wife  of  the  employee,  does 
not  deny  the  equal  protection  of  the  laws 
to  an  assignee  not  falling  within  one  of 
the  excepted  classes. 

[Ed.  Note.— For  other  casM,  see  Constitution- 
al Law.  Dec  Dig.  8  MO.*] 

[No.  20.] 

Submitted  October  27,  1011.     Decided  De- 
cember 11,  1011. 

IN^  ERROR  to  the  Superior  Court  of  the 
State  of  Massachusetts  to  review  a  judg- 
ment affirmed  by  the  Supreme  Judicial 
Court  of  that  state,  upholding  the  validity 
of  a  statute  regulating  assignments  of  fu- 
ture earnings.    Affirmed. 

See  same  case  below  in  Supreme  Judicial 
Court,  200  Mass.  482,  —  L.R.A.(N.S.)  — , 
128  Am.  St.  Rep.  446,  86  N.  E.  016. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lee  M.  Friedman  for  plaintiff  in 

error. 
No  appearance  for  defendant  in  error. 

ep 

•  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  question  in  the  ease  is  the  validity, 
under  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States,  of  a  statute  of 
the  state  of  Massachusetts,  which  (§  7) 
makes  invalid  against  the  employer  of  a 
person  any  assignment  of  or  order  for  wa- 
ges to  be  earned  in  the  future,  to  secure  a 
loan  of  less  than  $200,  until  the  assignment 
or  order  be  accepted  in  writing  by  the  em- 
ployer, and  the  assignment  or  order  and  ac- 
eeptance  be  filed  and  recorded  with  the  clerk 
of  the  city  or  town  in  the  place  of  residence 
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or  employment,  according  as  the  person 
making  the  assignment  be  or  be  not  a  resi- 
dent of  the  commonwealth.  If  such  person 
be  married,  the  written  consent  of  his  wife 
must  be  attached  to  the  assignment  or  or- 
der. Section  8.  National  banks  and  banks 
which  are  under  the  supervision  of  the 
bank  commissioner,  and  certain  loan  com* 
panies,  are  exempt  from  the  provision^  of 
the  act.    Section  6. 

*The  action  is  in  contract  on  two  prom-* 
issory  notes  given  by  two  different  persons, 
with  an  assignment  by  each  of  wages  to  be 
earned  in  the  future  in  the  defendant's  serv- 
ice (defendant  in  error  here,  and  we  will 
so  designate  him,  and  the  plaintiff  in  error 
as  plaintiff).  The  assignments  were  duly 
recorded,  but  were  not  accepted  in  writing 
by  defendant.  The  assignor  in  the  second 
assignment  was  a  married  man  whose  wife 
did  not  consent  to  the  assignment. 

Judgment  was  entered  in  the  superior 
court  for  the  defendant,  which  was  affirmed 
by  the  supreme  judncial  court  of  Massachu- 
setts. 200  Mass.  482,  —  L.R.A.(N.S.)  — , 
128  Am.  St.  Rep.  446,  86  N.  E.  016. 

The  contention  of  plaintiff  is  (1)  that 
the  provisions  of  §§  7  and  8  deprive  it  of 
due  process  of  law,  and  (2)  that  §  6  de- 
prives it  of  the  equal  protection  of  the 
laws. 

(1)  To  sustain  this  contention  it  is  urged 
that  the  statute  being  an  exercise  of  the 
police  power  of  the  state,  its  purpose  must 
have  "some  clear,  real,  and  substantial  con- 
nection" with  the  preservation  of  the  publie 
health,  safety,  morals,  or  general  welfare; 
and  it  is  insisted  that  the  statute  of  Massa- 
^usetts  has  not  such  connection  and  is 
therefore  invalid. 

This  court  has  had  many  occasions  to  d^- 
fine,  in  general  terms,  the  police  power,  and 
to  give  particularity  to  the  definitions  by 
special  applications.  In  Chicago,  B.  &  Q. 
R.  Co.  V.  Illinois,  200  U.  S.  561,  602,  60  L. 
ed.  606,  600,  26  Sup.  Ct.  Rep.  341,  4  A.  ft 
E.  Ann.  Cas.  1175,  it  was  said  that  ''the 
police  power  of  a  state  embraces  regulations 
designed  to  promote  the  public  convenience 
or  the  general  prosperity,  as  well  as  regula- 
tions designed  to  promote  the  public  health, 
the  public  morals,  or  the  public  safe- 
ty;" and  that  the  validity  of  a  police  regu- 
lation "must  depend  upon  the  circumstances 
of  each  case  and  the  diaracter  of  the  regu- 
lation, whether  arbitrary  or  reasonsble,  and 
whether  really  designed  to  accomplish  a 
legitimate  public  purpose." 

In  Bacon  v.  Walker,  204  U.  S.  311,  SIS, 
51  L.  ed.  400,  502,  27  Sup.  Ct.  Rep.  280,  it^ 
was  decided  that  the  police  power  is  notn 
confined  "to  the  suppression^of  what  is  offen-  • 
sive,  disorderly,  or  unsanitary,"  but  "ex- 
tends  to   so   dealing   with   the   conditions 


*For  ether 
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which  exist  in  the  state  as  to  bring  out  of 
them  the  greatest  welfare  of  its  people." 

In  a  sense,  the  police  power  is  but  an- 
other name  for  the  power  of  government; 
and  a  contention  that  a  particular  exercise 
of  it  offends  the  due  process  clause  of  the 
Constitution  is  apt  to  be  very  iiftangible 
to  a  precise  consideration  and  answer.  Cer- 
tain general  principles,  however,  must  be 
taken  for  granted.  It  is  certainly  the  prov- 
ince of  the  state,  by  its  legislature,  to  adopt 
such  policy  as  to  it  seems  best.  There  are 
constitutional  limitations,  of  course,  but 
these  allow  a  very  comprehensive  range  of 
judgment.  And  within  that  range  the  Mas- 
sachusetts statute  can  be  justified.  Legis- 
lation cannot  be  judged  by  theoretical  stand- 
ardsw  It  must  be  tested  by  the  concrete  con- 
ditions which  induced  it;  and  this  test  was 
applied  by  the  supreme  judicial  court  of 
Massachusetts  in  passing  on  the  validity  of 
the  statute  under  review. 

The  court  hesitated  to  say,  as  at  least 
one  court  has  said,  that  a  total  prohibition 
of  the  assignment  of  wages  would  be  valid, 
but  justified  the  partial  restriction  of  the 
statute  on  the  ground  that  the  extrava- 
gance or  improvidence  of  the  wage  earner 
might  tempt  to  the  disposition  of  wages  to  be 
earned,  and  he  and  his  family,  deprived  of 
the  means  of  support,  might  become  a  pub- 
lic diarge.  It  was  pointed  out,  besides,  that 
his  need  might  be  taken  advantage  of  by 
the  unscrupulous.  The  purposes  of  the 
statute  are  certainly  assisted  by  the  for- 
malities which  it  prescribes  as  requisite  to 
the  validity  of  an  assignment*  The  require- 
ment that  it  (the  assignment)  be  accept- 
ed in  writing  by  the  employer,  it  was  point- 
ed out,  protects  him  and  secures  the  assign- 
ment from  dispute;  and  the  requirement 
that  the  acceptance  and  the  assignment  be 
^recorded  checks  an  attempt  of  the  wage 
g  earner  to  procure  a  dishonest  credit. 
•  *  The  court  found  more  difficulty  with  the 
provision  which  requires  the  consent  of  the 
wage  earner's  wife  to  the  assignment,  but 
justified  it  on  the  general  considerations  we 
have  mentioned,  and  on  the  ground  of  her 
interest  in  the  right  use  of  his  wages, 
though  she  have  no  legal  title  in  them. 

We  cannot  say,  therefore,  that  the  stat- 
ute as  a  police  regulation  is  arbitrary  and 
unreasonable,  and  not  designed  to  accom- 
plish a  legitimate  public  purpose.  We  cer- 
tainly cannot  oppose  to  the  legislation  our 
notions  of  its  necessity,  and  we  have  ex- 
pressed "the  propriety  of  deferring  to  the 
tribunals  on  the  spot."  Laurel  Hill  Ceme- 
tery V.  San  Francisco,  216  U.  S.  358,  365,  64 
L.  ed.  616,  518,  30  Sup.  Ct.  Rep.  301. 

There  are  other  grounds  upon  which  the 
statute  may  be  sustained  than  those  ex- 
pressed bj  the  supreme  judicial  court  of  the 


state.  As  we  have  seen.  It  does  not  prohibit 
assignm^its  of  wages  to  be  earned.  It  pre- 
scribes conditions  to  the  validity  of  such 
assignments,  and  in  this  it  has  many  exam- 
ples in  legislation.  It  has  the  same  gener- 
al foundation  that  laws  have  which  pr^- 
scribe  the  evidence  of  transactions  and  the 
manner  of  the  execution  and  authentication 
of  legal  instruments.  The  laws  of  the 
states  exhibit  in  their  diversities  the  pow- 
er of  the  legislature  over  property,  its  dev- 
olution and  transfer.  It  is  rather  late  In 
the  day  to  question  that  power.  See  Amett 
V.  Reade,  220  U.  S.  311,  65  L.  ed.  477,  86 
L.R.A.(N.S.)1040,31  Sup.  Ct.  Rep.  425. 

But  if  we  consider  the  Massachusetts 
statute  strictly  as  a  limitation  upon  the 
power  of  contract,  it  still  must  be  held 
valid.  A  statute  not  unlike  it  came  before 
this  court  in  Elnoxville  Iron  Co.  v.  Harbi- 
son, 183  U.  S.  18,  46  L.  ed.  66,  22  Sup.  Ct 
Rep.  1.  It  was  a  statute  of  the  state  of 
Tennessee,  and  required  the  redemption  in 
cash  of  any  store  orders  or  other  evidence 
of  indebtedness  issued  by  employers  in  pay- 
ment of  wages  due  to  employees.  It  was 
assailed  as  an  arbitrary  interference  with 
the  right  of  contract.  It  was  sustained  as^ 
a  proper  exercise  of  the  power  of  the  state,  n 
*  There  must,  indeed,  be  a  certain  freedom? 
of  contract,  and,  as  there  cannot  be  a  pre- 
cise, verbal  expression  of  the  limitations  of 
it,  arguments  against  any  particular  limi- 
tation may  have  plausible  strength,  and 
yet  many  legal  restrictions  have  been  and 
must  be  put  upon  such  freedom  in  adapting 
human  laws  to  human  conduct  and  neces- 
sities. A  too  precise  reasoning  should  not 
be  exercised,  and  before  this  court  may  in* 
terfere  there  must  be  a  clear  case  of  abuse 
of  power.  See  Chicago,  B.  &  Q.  R.  Co.  v. 
McGuire,  210  U.  S.  540,  66  L.  ed.  328,  81 
Sup.  Ct.  Rep.  250,  where  the  right  of  con- 
tract and  its  limitation  by  the  legislaturt 
are  fully  discussed. 

(2)  This  contention  attacks  §  6  of  the 
statute,  which  exempts  from  its  provisions 
certain  banks,  banking  institutions,  and  loan 
companies.  It  is  urged  that  the  provision 
is  discriminatory,  and  therefore  denies  to 
plaintiff  the  equal  protection  of  the  laws. 

We  have  declared  so  often  the  wide  range 
of  discretion  which  the  legislature  posses- 
ses in  classifying  the  objects  of  its  legisla- 
tion that  we  may  be  excused  from  a  eita* 
tion  of  the  eases.  We  shall  only  repeal 
that  the  classification  need  not  be  scientifle 
nor  logically  appropriate,  and  if  not  palpa- 
bly arbitrary,  and  is  uniform  within  the 
class,  it  is  within  such  discretion.  The  leg- 
islation under  review  was  directed  at  cer- 
tain evils  which  had  arisen,  and  the  legis- 
lature, considering  them  and  from  whence 
thqr  arose,  might  have  thought  or  discerned 
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that  they  could  not  or  would  not  arise  from 
a  greater  freedom  to  the  institutions  men- 
tioned than  to  individuals.  This  was  the 
Tiew  that  the  supreme  judicial  court  took, 
and,  we  think,  rightly  took.  The  court  said 
that  the  legislature  might  have  decided  that 
the  dangers  which  the  statute  was  intend- 
ed to  prevent  would  not  exist  in  any  con- 
siderable degree  in  loans  made  by  institu- 
tions which  were  under  the  supervision  of 
^bank  commissioners,  and  "believed  rightly 
nthat  the  business  done  by  them  would  not 
•  need  regulation  in  the* interest  of  employ- 
ees or  employers,"  citing  State  v.  Wicken- 
hoefer,  6  Penn.  (Del.)  120,  64  Atl.  273,  a 
decision  by  the  supreme  court  of  Delaware. 
See  Engel  v.  O'Malley,  219  U.  S.  128,  66  L. 
ed.  128,  31  Sup.  Ct.  Rep.  190. 

But  even  if  some  degree  of  evil  which  the 
statute  was  intended  to  prevent  could  be 
ascribed  to  loans  made  by  the  exempted  in- 
stitutions, their  exception  would  not  make 
the  law  unconstitutional.  Legislation  may 
recognize  degrees  of  evil  without  being  ar- 
bitrary, unreasonable,  or  in  conflict  with 
the  equal-protection  provision  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States.  Ozan  Lumber  Co.  v.  Union 
County  Nat.  Bank,  207  U.  S.  251,  62  L.  ed. 
196,  28  Sup.  Ct.  Rep.  89;  Heath  &  M.  Mfg. 
Ca  V.  Worst,  207  U.  S.  338,  62  L.  ed.  236, 
28  Sup.  Ct.  Rep.  114. 

This  court  sustained  a  classification  like 
that  of  the  Massachusetts  statute  in  Griffith 
V.  Connecticut,  218  U.  S.  663,  54  L.  ed.  1161, 
31  Sup.  Ct.  Rep.  132,  where  a  statute  of 
Connecticut,  which  fixed  maximum  rates  of 
interest  upon  money  loaned  within  the  state 
to  persons  subject  to  its  jurisdiction,  was 
upheld  as  a  valid  exercise  of  the  police  pow- 
er of  the  state;  and  a  provision  of  the  stat- 
ute which  exempted  from  its  operation  "any 
national  ba^k  or  trust  company  duly  incor- 
porated under  the  laws  of  the  state,  and 
pawnbrokers,"  was  decided  to  be  a  legal 
classification. 
Judgment  affirmed. 


(222  U.  S.  251.) 

ALUMINUM    COMPANY    OF   AMERICA, 

Plfr.  in  Err., 

V. 

GEORGE  H.  RAMSEY. 

Constitutional  Law  (§  238*)  —  Mastsb 
AND   Servant   (§   11*)— Equal   Protec- 
tion   OF  TPiE  Laws— Abolishing  £^el- 
Low   Servant  Rule. 
1.  Abolishing  the  fellow  servant  rule  as 
to  corporations  operating  railroads  within 
the  state,  as  is  done  by  Ark.  act  of  Mardi 
8,  1907,  does  not  denv  such  a  corporation 
the  equal  protection  of  the  laws  because  the 
statute  does  not  apply  to  individual  em- 
ployers. 

fBd.  Note.— For  other  cases,  see  Constitution- 
al Law.  Dec.  Dig.  fi  238;*  Master  and  Servant, 
Dec.  Dig.  8  ll.*j 


Gonstituttonal  Law  ({  42*)~Who  Mat 
Assail  Validity  of  Statutb. 
2.  A  corporation  operating  a  railroad  in 
the  state  cannot  challenge  the  validity  of 
Ark.  act  of  March  8,  1907,  abolishing  the 
fellow  servant  rule,  because  such  statute 
may  mal^e  an  unconstitutional  discrimina- 
tion between  individuals  and  corporations 
engaged  In  mining,  but  not  operating  rail* 

roads. 

tBd.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  S6  39,  40;    Dec.  Dig.  6  42.«] 

[No.  56.] 

Submitted  November  8,  1911.    Decided  De- 
cember 11,  1911. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Saline 
Circuit  Court,  upholding  a  state  statute 
abolishing  the  fellow  servant  rule.  Af* 
firmed. 

See  same  case  below,  89  Ark.  522,  117  8. 
W.  668. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Uriah  M.  Rose,  George  B. 
Rose,  Wilson  E.  Hemingway,  and  J. 
F.  IJoaghborongh  for  plaintiff  in  error. 

Messrs.  Henry  Bf.  Armlstead,  T.  M. 
Mehaffy,  and  J.  E.  Williams  for  defend- 
ant in  error. 

1 

*  Mr.  Justice  McKenna  delivered  the  opin-  < 
ion  of  the  court: 

The  defendant  in  error  brought  this  ae- 
tion  against  the  plaintiff  in  error  in  the 
Saline  circuit  court  of  the  state  of  Arkan- 
sas to  recover  for  personal  injuries  alleged 
to  have  been  received  by  him  while  in  the 
employment  of  the  oompany,  which  main- 
tained a  railroad  to  its  mines,  on  account 
of  the  negligence  of  sr  fellow  servant. 

The  action  was  based  upon  a  statute  of 
the  state  called  by  the  parties  ''the  fellow 
servant  law.''  The  statute  makes  railroad 
corporations  operating  within  the  state,  and 
every  company,  whether  incorporated  or 
not,  engaged  in  the  mining  of  coal,  "liable 
to  respond  in  damages  for  injuries  or  death 
sustained"  by  agents,  employees,  or  serv- 
ants, "resulting  from  a  careless  omission  of 
duty  or  negligence  of  such  employer,"  or 
"any  authorized  agent,  servant,  or  employ- 
ee of  the  said  employer,"  in  the  same  man* 
ner  as  though  the  carelessness,  omission  of 
duty,  or  negligence  was  that  of  the  employ- 
er. 

The  oompany  assailed  the  constitutionali- 
ty of  the  statute  by  the  request  for  the  fol- 
lowing instruction,  which  was  refused  by 
the  trial  court.  "You  are  instructed  that 
the  act  of  the  legislature,  approved  March 
8th,  1907,  known  as  the  fellow  servant  law/ 
in  providing  it  shall  apply  to  all  corpora- 
tions, but  shall  not  apply  to  individually 


•For  otber  cases  see  same  topic  &  §  numbbb  in  D«c  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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penoiiB,  or  p&rtnersliips,  except  those  en- 
gmged  in  the  operation  of  a  railroad  or  coal 
mine,  denies  to  this  defendant  the  equal 
protection  of  the  law,  and  is  in  violation 
of  the  14th  Amendment  to  the  Constitution 

10  of  the  United  States.** 

•  *  There  was  a  verdict  for  the  plaintiff,  de- 
fendant in  error  here,  upon  which  judgment 
was  duly  entered.  It  was  sustained  by  the 
supreme  court  of  Arkansas,  89  Ark.  622, 
117  S,  W.  668. 

The  supreme  court  sustained  the  action 
of  the  trial  court  in  refusing  the  instruc- 
tion, on  the  authority  of  Ozan  Lumber  Co. 
V.  Biddle,  which  had  been  previously  decid- 
ed, and  which  is  reported  in  87  Ark.  687, 
113  S.  W.  796.  This  action  of  the  court  is 
assigned  as  error,  and  is  the  Federal  ques- 
tion relied  on. 

A  motion  is  made  to  dismiss,  and,  alter- 
nately, to  affirm,  respectively,  on  the 
ground  that  there  is  no  Federal  question  in 
the  state  court's  construction  of  the  statute, 
and  that  if  there  be  such  a  question,  it  is 
foreclosed  by  repeated  decisions  of  this 
court.  In  support  of  the  motion  to  dismiss, 
it  is  contended  that  the  state  court  decided 
that  the  act  assailed  is  an  amendment  to 
the  charter  of  the  corporation  under  the  re- 
served right  to  amend,  alter,  or  repeal  the 
charter,  and  of  this  the  corporation  cannot 
complain,  the  exertion  of  such  right  being 
a  condition  of  its  existence. 

In  Ozan  Lumber  Co.  v.  Biddle^  supra,  the 
court  decided  that  "the  fellow  servant  law" 
was  an  amendment  to  the  charters  of  corpo- 
rations, made  under  the  right  reserved  in 
the  Constitution  of  the  state  to  repeal,  al- 
ter, or  amend  such  charters.  The  Ozan 
Lumber  Company,  however,  was  a  domestic 
corporation,  and  whether  the  principle  of 
the  decision  would  be  applicable  to  foreign 
corporations,  as  plaintiff  in  error  in  the 
ease  at  bar  is,  being  a  Pennsylvania  corpo- 
ration, depends  on  many  considerations,  and 
involves  questions  not  local;  so  we  pass  to 
the  consideration  of  the  merits. 

On  the  merits  the  case  is  in  a  very  nar- 
row compass  and  does  not  demand  much 
discussion,  though  plaintiff  in  error  earnest- 
ly presses  the  contention  that  the  statute  is 
discriminatory  in  that  it  applies  to  all  cor- 

M  porations,  but  does  not  apply  to  individuals 

?or  partnerships.  Whether  •the  exact  dis- 
tinction, that  is,  the  distinction  merely  be- 
tween corporations  and  partnerships  and  in- 
dividuals, is  competent  for  a  legislature  to 
make,  under  its  power  of  classifying  ob- 
jects, we  are  not  called  upon  to  decide.  The 
distinction  made  by  the  statute  is  broader. 
The  distinction  (among  others)  it  makes  is 
between  railroads  operating  in  the  state 
and  individuals,  and  such  distinction  has 
been  maintained  by  this  court  as  not  offend- 


ing the  Constitution  of  the  United  States. 
Tullis  V.  Lake  Erie  &  W.  R.  Co.  176  U.  S. 
348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136; 
Minnesota  Iron  Co.  v.  Kline,  199  U.  S.  693, 
60  L.  ed.  322,  26  Sup.  Ct.  Rep.  169.  See 
also  Employers'  Liability  Cases,  (Howard 
V.  Illinois  C.  R.  Co.)  207  U.  S.  604,  62  L.  ed. 
307,  28  Sup.  Ct  Rep.  141,  and  El  Paso  ft 
N.  E.  R.  Co.  V.  Gutierrez,  216  U.  S.  87« 
64  L.  ed.  106,  30  Sup.  Ct.  Rep.  21. 

What  grievance  plaintiff  in  error  might 
have  if  it  were  not  operating  a  railroad,  we 
are  not  called  upon  to  consider,  because  it 
is  limited  in  its  complaint  to  the  effect  of 
the  statute  on  it,  and  cannot  appropriate 
the  grievance  that  corporations  engaged  in 
mining,  but  not  operating  railroads,  may 
have  on  account  of  the  distinction  made  be- 
tween them  and  individuals. 

It  is  true  that  the  supreme  court  of  the 
state,  following  Ozan  Lumber  Co.  V.  Biddle, 
supra,  decided  the  law  was  a  regulation  of 
corporations,  and  applied  it  to  the  plaintiff 
in  error  because  it  was  a  corporation,  not 
distinguishing  it  as  one  operating  a  rail* 
road.  It,  however,  may  be  so  distinguished 
under  the  statute.  That  is,  the  statute  con- 
stitutes a  class  of  corporations  operating 
railroads,  and  under  the  cases  we  have  cited 
the  classification  is  valid,  there  being  equal- 
ity within  the  class.  In  other  words,  not 
only  the  plaintiff  in  error,  but  all  other 
corporations  operating  railroads,  are  oor* 
ered  by  the  statute. 

We  think,  therefore,  that  the  statute  of 
Arkansas  is  not  repugnant  to  the  14th 
Amendment,  and  the  judgment  is  affirmed. 


(222  U.  8.  257.) 

UNITED  STATES,  Plff.  in  Err^ 

V. 

HERMAN  F.  GARBISH. 

Mastieb  and  Servant  (8  13*)— Regulat- 
ing Hours  of  Labor— **Extbaordinaby 

ElfXBGENCT.'* 

The  building  of  a  public  levee  on  the 
Mississippi  river  in  the  eastern  district  of 
Louisiana  cannot  be  said  to  present  at  all 
times  an  extraordinary  emergency,  within 
the  meaning  of  the  act  of  August  1,  1892 
(27  Stat,  at  L.  340,  chap.  362,  U,  S.  Comp. 
Stat.  1001,  p.  2521),  regulating  the  hours 
of  labor  of  laborers  and  mechanics  on  pub- 
lic works,  and  making  it  unlawful  to  re- 
quire or  permit  such  employees  to  work  a 
longer  time  except  in  cases  of  extraordinary 
emergency. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  14 ;    Dec.  Dig.  §  13.« 

For  other  definitions,  aee  Words  and  Phrases, 
vol.  8,  pp.  2626,  2626;    voL  8,  p.  7659.1 

[No.  862.] 

Argued  November   7,   1911.     Decided  De- 
cember 11.  1911. 
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IN  EKROR  to  tlie  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Louisiana  to  review  a  judgment  sustain- 
ing a  demurrer  to  an  indictment  for  violat- 
ing a  Federal  statute  regulating  the  hours 
of  labor  on  public  works.  Reversed  and 
remanded  with  directions  to  overrule  the 
demurrer. 

See  same  case  below,  180  Fed.  602. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  liehmann  for  plain- 
tiff in  error. 

Mr.  E.  D.  Saunders  for  defendant  in 
error. 

Mr.  Justice  McKenna  delivered  the 
QQ  opinion  of  the  court : 
g  Defendant  in  error  was  indicted  for  vio- 
•  lation  of  the  act*of  Congress  of  August  1, 
1802,  chapter  352,  27  Stat,  at  L.  340,  U.  S. 
Comp.  Stat.  1901,  p.  2521,  which  restricts 
the  service  and  employment  of  all  laborers 
and  mechanics  who  are  now  or  may  here- 
after be  employed  by  the  government  or  by 
any  contractor  or  subcontractor,  upon  any 
of  the  publio  works  of  the  United  States,  to 
eight  hours  in  any  one  calendar  day,  and 
makes  it  unlawful  for  any  officer  of  the  gov- 
ernment or  any  such  contractor  to  require 
or  permit  any  such  laborer  to  work  a  longer 
time  "except  in  cases  of  extraordinary  emer- 
gency.'* 

The  indictment  set  out  in  proper  form 
that  defendant  in  error  had  violated  the 
law  by  permitting  and  requiring  his  em- 
ployees engaged  in  building  a  public  levee 
on  the  Mississippi  river,  which  was  part  of 
the  public  works  of  the  United  States,  to 
work  more  than  eight  hours  "on  the  17th 
day  of  August,  1908,  at  a  time  and  under 
circumstances  when  there  was  no  extraor- 
dinary emergency,  for  the  reason  that  at 
that  season  of  the  year,  to  wit,  during  the 
months  of  August,  September,  October,  and 
November  and  December,  the  waters  of  the 
Mississippi  river  annually  fall  below  the 
level  of  the  surrounding  land  and  are  re- 
tained within  the  banks  of  said  river  with- 
out the  necessity  of  any  artificial  levees, 
as  was  true  on  August  17,  1008."  It  is 
further  charged  that  the  levees  were  being 
constructed  in  the  usual  and  ordinary 
course  of  levee  building,  done  annually  for 
the  increase  in  size  and  strength  of  such 
levees,  in  preparation  for  the  high  waters 
that  come  down  the  river,  the  levees  be- 
ing of  standard  size  and  sufficient  to  resist 
usual  high  water,  but  not  unusual  high 
waters  that  occasionally,  although  not  every 
year,  come  down  the  river,  it  being  the 
policy,  rule,  and  custom  of  the  government 
to  increase  the  standard  of  levees  by  de- 
stroying inferior  levees,  and  replacing  them 


with  stronger  and  higher  ones  year  by  year 
until  the  levees  shall  all  be  brought  to  a 
standard  able  to  withstand  any  unusual 
floods.  And  it  is  further  charged  that  theio 
particul artwork  which  the  defendant  in  er-? 
ror  was  constructing  was  nothing  unusual 
or  out  of  the  ordinary,  but  was  being  done 
in  pursuance  of  the  policy  indicated  and 
at  the  usual  time,  so  as  to  allow  the  levee 
time  to  settle  and  pack,  and  become  ready 
and  able  to  serve  the  purposes  for  which  it 
was  constructed;  that  is,  to  withstand  and 
retain  the  high  waters  of  the  Mississippi 
river  before  their  usual  annual  rise,  and 
the  time  of  construction  being  the  usual 
and  customary  time  to  so  complete  and  per- 
fect the  levee,  before  the  annual  rise  of  the 
waters,  as  would  exist  in  the  construction 
of  any  levee  on  the  river  ''any  year,  and  at 
any  place,  and  by  any  contractor,  all  of 
whom  know,  as  did  the  said  Garbish,  that 
the  waters  of  the  Mississippi  river  annual- 
ly fall  and  are  retained  within  the  natural 
banks  thereof  during  the  period  or  season 
aforesaid,  and  begin  to  rise  above  the  nat- 
ural banks  thereof,  and  therefore  to  need 
artificial  levees  to  retain  them,  in  the 
month  of  January  each  year.*' 

Defendant  demurred  to  the  indictment, 
on  the  ground  that  it  did  not  set  forth  any 
ofl'ense  against  the  laws  of  the  United 
States,  or  any  violation  of  the  laws  of  the 
United  States.  The  demurrer  was  sus- 
tained. 

In  passing  upon  the  demurrer  the  court 
said  that  the  defendant  rested  his  case  up- 
on the  proposition  "that  the  building  of 
levees  on  the  Mississippi  river,  in  the  east- 
ern district  of  Louisiana,  at  all  times  pre- 
sents an  extraordinary  emergency,"  and 
hence  that  the  work  on  the  river  is  exempt 
from  the  operation  of  the  law.  The  court 
took  judicial  notice  of  the  fact  asserted  and 
sustained  the  conclusion  from  it.  The  court 
said  that  certain  facts  were  within  the  com- 
mon knowledge  of  the  people  of  the  dis- 
trict, which,  taken  in  connection  with  the 
specific  allegations  of  the  indictment,  over- 
came the  mere  conclusion  of  the  pleader 
that  no  extraordinary  emergency  existed, 
and  instanced  the  following:  The  work  ooo 
the  levees  was  absolutely  necessary  for  theS 
preservation  of  property* and  the  cultiva**^ 
tion  of  the  land;  therefore  it  has  alwayi 
been  usual  for  levee  work  to  proceed  with 
the  utmost  despatch,  and  the  labor  of  the 
day  has  never  been  restricted  to  eight  hours. 
It  is  necessary,  the  court  said,  that  the 
levees  be  built  In  as  short  a  time  as  pos- 
sible, that  they  may  settle  and  that  the 
grass  may  become  well  rooted  on  them  be> 
fore  they  are  called  upon  to  bear  the  strain 
of  the  high  river. 
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From  these  facti  tlie  court  assumed  the 
existence  of  others,  as  follows: 

"It  is  true  that  the  months  of  August, 
September,  October,  November,  and  Decem- 
ber are  the  most  favorable  for  levee  build- 
ing, but  there  is  no  certainty  that  during 
any  part  of  these  months  the  river  will 
maintain  a  low  stage.  When  the  river  is 
bank  full,  necessarily  no  levees  can  be  built. 
Statistics  of  the  river's  height  at  New  Or- 
leans show  that  during  the  past  twenty- 
five  years  the  river  has  been  bank  full  on 
nearly  every  day  of  the  year,  and  these 
statistics  may  well  apply  to  the  locality 
where  the  defendant  was  working.  An  un- 
precedented rain  or  an  early  freeze,  fol- 
lowed by  a  thaw  anywhere  in  the  valley  of 
the  Mississippi  river  or  Its  tributaries, 
might  unexpectedly  cause  the  river  to  rise 
at  New  Orleans.  No  one  can  foresee  or  an- 
ticipate the  acts  of  nature,  and  who  can 
say  that  a  few  days'  more  time,  in  which 
it  might  have  become  solidified,  would  not 
have  so  materially  added  to  the  levee's 
strength  as  to  enable  it  to  withstand  the 
pressure,  and  without  which  it  might  sig* 
nally  failf     [180  Fed.  603]. 

The  government  insists  that  the  court  aa- 
fumed  too  extensive  a  judicial  knowledge, 
and  urges  that  the  most  important  of  the 
assumed  facts,  that  the  river  has  been  bank 
fun  almost  every  day  in  the  year,  and  the 
extension  of  the  fact  to  the  locality  where 
defendant  was  working,  is  contradicted  by 
the  official  hydrographa,  1871  to  1907,  and 
^1907  to  1911,  attached  to  the  government's 
g  brief,  from  which  it  appears  that  at  Carroll- 
•  ton,  which  is  a^few  miles  above  New  Or- 
leans and  a  few  miles  below  St.  James 
parish,  the  river,  from  1872  to  1910,  had 
never  been  above  the  stage  at  which  it  be- 
gins to  interfere  with  the  construction  of 
levees,  in  August,  September,  October,  and 
November,  and  only  a  few  days  in  August, 
1875,  touched  that  stage;  and  the  govern- 
ment further  contends  that  it  was  not  a 
matter  to  be  judicially  taken  notice  of  that 
the  work  could  not  be  properly  expedited 
unless  the  laborers  be  employed  more  than 
eight  hours  a  day.  But,  aside  from  these 
eonaiderations,  it  has  been  decided  that  no 
mere  requirement  of  business  convenience  or 
pecuniary  advantage  is  an  extraordinary 
emergency  within  the  meaning  of  the  act. 
Ellis  V.  United  States,  206  U.  S.  246,  256, 
257,  51  L.  ed.  1047,  1052,  1053,  27  Sup. 
Ct.  Kep.  600,  11  A.  ft  E.  Ann.  Cas.  589. 
And,  besides,  the  extraordinary  emergency 
which  relieves  from  the  act  is  not  one  that 
is  contemplated  and  inheres  necessarily  in 
the  work.  United  States  v.  Sheridan -Kirk 
Contract  Co.  149  Fed.  809.  It  is  a  special 
occurrence,  and  the  phrase  used  emphasizes 
this.    It  is  not  an  emergency  simply  which 


is  expressed  by  It,  something  merely  sudden 
and  unexpected,  but  an  extraordinary  one, 
— one  exceeding  the  common  degree.  We 
must  assume  that  the  phrase  was  used  with 
a  consciousness  of  its  meaning  and  with 
the  intention  of  conveying  such  meaning. 
As  said  by  the  Solicitor  General,  "the 
phrase  'continuing  extraordinary  emer- 
gency* is  self-contradictory." 

The  building  and  repair  of  levees  on  the 
Mississippi  river  is  one  of  the  most  import- 
ant and  conspicuous  of  the  public  works  of 
the  United  States,  and  if  it  had  been  in- 
tended to  exempt  it  from  the  provisions  of 
the  act  of  August  1,  1892,  which  declared 
a  public  policy  in  regard  to  labor,  it  would 
have  been  expressed.  There  is  no  hardship 
in  this  to  a  contractor.  He  has  before  him 
the  law  and  the  conditions  affecting  the 
work  which  he  may  undertake,  and  can  gov- 
ern himself  accordingly. 

Judgment  reversed  and  cause  remanded 
with  directions  to  overrule  the  demurrer. 


(222  U.  8.  222.) 

CHICAGO    JUNCTION    RAILWAY   COM- 
PANY,  Plff.  in  Err., 

V. 

WILLIAM  R.  KING. 
CouBTS  (S  882*)--Ebbob  to  CiBcrnr  Coxtst 

or  APPBALS— FXDBBAL  QUXSTION. 

1.  A    oonatitutional    question    first    ad> 

vanoed  on  the  trial  of  a  cause  eannot  serve 

as  the  basis  for  a  writ  of  error  from  the 

Federal  Supreme  Court  to  a  circuit  oourt 

of  appeals. 

[Ed.  Note.— For  other  cases.  Me  Oourts,  Dec. 
Dfis.  6  882.*] 

CouBTS  (1 882*)— -Erbob  to  Cibcuit  Coubt 
OF  Appeals— Fbdebal  Question. 

2.  An  action  to  recover  damages  for  per- 
sonal injuries,  based  upon  the  Federal  safe- 
ty-appliance act,  is  one  in  which  the  judg- 
ment of  a  circuit  court  of  appeals  may  bo 
reviewed  in  the  Federal  Supreme  Court. 

[Ed.  Note.— For  other  eases,  see  Courts,  Dec. 
Dig.  6  382.*] 

Courts  (|  382*)— Ebbob  to  Cibcuit  Coubt 
OF  Appeals— Scope  of  Review. 

3.  The  Federal  Suprema  Courts  when  re- 
viewing a  jud|:ment  of  a  circuit  court  of 
appeals,  affirming  a  judgment  of  a  circuit 
court  in  an  action  to  recover  damages  for 
personal  injuries,  discharges  its  whole  duty, 
with  reference  to  the  contention  that  tha 
plaintiff  was  so  clearly  guilty  of  contribu- 
tory negligence  that  it  was  the  duty  of 
the  court  to  have  directed  a  verdict  for  de- 
fendant, by  giving  to  the  record  such  ex- 
amination and  consideration  as  may  be 
necessary  in  order  to  determine  whether 
plain  error  was  committed  by  the  court 
below,  and  is  not  called  upon  to  scrutinise 
the  whole  record  for  the  purpose  of  discov- 
ering whether  it  may  not  be  possible  by  a 
minute  analysis  of  the  evidence  to  draw 
inferencea   therefrom   which   may   poaaibly 
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eonflici  with  the  eoseluBioiiB  helow  as  to 

the  tendencies  of  the  proof. 

[Bd.  Note.^For  other  cases,  see  Courts,  Dec. 
D%.  §  382.*] 

[No.  34.] 

Argued  and  submitted  November  2  and  3, 
1011.     Decided  December  11,  1911. 

JN  EBROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  niinois 
in  favor  of  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries,  based  upon 
the  Federal  safety-appliance  act.    Affirmed. 

See  same  case  below,  04  C.  C.  A.  662,  169 
Fed.  372. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  D.  Black  and  John  Bar- 
ton Payne  for  plaintiff  in  error. 

Mr.  Jamee  O.  McShane  for  defendant 
in  error. 

Mr.  Chief  Justice  "White  delivered  the 
opinion  of  the  court: 
S  This  action  to  recover  for  personal  in- 
?  Juries,  begun  in  a*state  court,  was  removed 
to  a  circuit  court  and  there  decided  for  the 
plaintiff.  To  obtain  a  reversal  of  a  judg- 
ment affirming,  the  case  is  here  upon  an  as- 
sumption that  a  constitutional  question  is 
involved  which  gives  jurisdiction.  It  is 
admitted  that  such  question,  that  is,  the 
repugnancy  of  the  safety  appliance  law  to 
the  Constitution,  is  now  not  open  to  con- 
troversy because  of  a  recent  decision. 
Southern  B.  Co.  v.  United  States,  not  yet 
reported.  222  U.  S.  20,  56  L.  ed.  72,  32  Sup. 
Ct.  Bep.  2.]  Yet,  as  the  case  is  here,  other 
errors  relied  upon,  it  is  urged,  must  be  de- 
cided. But  even  conceding  that  the  con- 
stitutional question  was  not  wholly  frivol- 
ous when  first  advanced,  as  it  arose  only 
at  the  trial,  it  does  not  give  jurisdiction. 
Macfadden  v.  United  States,  213  U.  S. 
288,  53  L.  ed.  801,  20  Sup.  Ct.  Bep.  490. 
But  this  is  negligible,  since,  by  the  plead- 
ings, the  cause  of  action  was  based  on  a 
statute  of  the  United  States — ^the  safety  ap- 
pliance law — ^which  gives  jurisdiction.  Mac- 
fadden V.  United  States,  supra.  The  dam- 
age thus  arose:  After  cutting  out  some 
cars  from  an  interstate  freight  train  at  the 
Union  Stock  Yards  in  Chicago,  the  train 
could  not  be  re-coupled  because  of  a  broken 
knuckle  on  the  coupler  of  one  of  the  cars. 
The  plaintiff,  a  switchman,  secured  a  new 
knuckle,  and  going  between  the  cars  to  put 
it  in  place  of  the  broken  one,  was  crushed 
by  a  backward  movement  of  the  train,  which 
brought  the  uncoupled  cars  together.  The 
movement  was  ordered  by  the  train  con- 


ductor with  the  purpose  of  shoving  tlM 
train  back  several  city  blocks  to  where  it 
was  proposed  to  repair  the  coupler. 

Coming  to  consider  the  contentions,  al- 
though they  seemingly  involve  many  propo- 
sitions, they  all  are  reducible  to  the  asser- 
tion that  the  plaintiff  was  so  clearly  guilty 
of  contributory  negligence,  in  one  aspect 
or  the  other,  that  it  was  the  duty  of  the 
court  to  instruct  a  verdict  for  the  defend- 
ant. Indeed,  this  is  expressly  stated  in 
the  argument  to  be  the  result  of  all  the 
propositions  except  two,  relating  to  an  in- ^ 
struction  given  and  to  one  refused.  ButJ^ 
these* two  instructions,  when  rightly  con-* 
sidered,  are  of  the  same  character,  as  they 
also  rest  ultimately  upon  the  contention 
that  the  proof  on  particular  subjects  was 
such  as  to  necessitate  a  binding  instruo- 
tion  for  the  railway  company. 

The  following,  therefore,  as  to  all  the 
contentions,  is  clearly  apparent:  First. 
That  while  they  may  in  a  general  sense  in- 
volve the  safety  appliance  law,  none  of 
them  directly  invoked  the  interpretation  of 
that  law.  Second.  That  while  the  con- 
tentions, from  an  ultimate  point  of  view, 
present  a  question  of  law — ^that  is.  Was 
there  any  substantial  evidence  to  go  to  the 
jury? — in  their  primary  aspect  they  call 
for  an  examination  of  the  entire  evidence 
to  determine  whether  it  had  any  substantial 
tendency  to  establish  the  right  of  the  plain- 
tiff to  recover.  Third.  That  although  we 
have  jurisdiction  to  review,  because  the 
cause  of  action,  as  stated  in  the  pleadings^ 
rested  upon  the  safety  appliance  law,  the 
questions  now  presented,  in  a  broad  sense, 
are  of  a  character  which  ordinarily  it  was 
the  purpose  of  the  judiciary  act  of  1891 
[26  Stat,  at  L.  826,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  488],  to  submit  to  the  final 
jurisdiction  of  the  circuit  court  of  appeals. 

Under  the  conditions  just  stated,  we  do 
not  think  we  are  called  upon  to  scrutinise 
the  whole  record  for  the  purpose  of  disi- 
covering  whether  it  may  not  be  possible,  by 
a  minute  analysis  of  the  evidence,  to  draw 
therefrom  inferences  which  may  possibly 
conflict  with  the  conclusion  of  the  courts 
below  as  to  the  tendencies  of  the  proof. 
We  are  of  this  opinion  because,  in  this  and 
cases  like  it^  that  is,  in  cases  where  the  con- 
ditions are  in  all  respects  identical  with 
those  here  presented,  we  think  our  whole 
duty  will  be  performed  by  giving  to  the  rec- 
ord such  examination  and  consideration  as 
may  be  necessary  to  enable  us  to  deter- 
mine whether  plain  error  was  committed  by 
the  court  below  in  any  of  the  particulars 
complained  of.  In  the  discharge  of  such 
duty  in  this  case,  in  view  of  the  full  opin- 
ion of  the  circuit  court  of  appeals,  and  in 
the  light  of  the  adequate  examination  which 
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•  w«  haye  made  of  the  •record,  as  we  find 
sothing  giving  rise  to  a  clear  conviction  on 
our  part  that  error  has  resulted  from  the 
action  of  the  courts  below,  it  follows  that 
the  judgment  of  the  Circuit  Court  of  Ap- 
peals must  be  and  it  is  afilrmed. 
Affirmed* 


(222  U.  8.  274.) 

UNITED  STATES,  PUT.  in  Err., 

V. 

JOHN  MORGAN  and  Alfred  T.  Morgan. 

Food   (5  19*)— Prosecution— Notick  and 
Hearing. 

The  notice  and  preliminary  hearing  by 
the  Departmmt  of  Agriculture  which  must 
be  given  under  the  pure  food  and  drug  act 
of  June  30,  1906  (34  Stat,  at  K  768,  chap. 
3916,  U.  S.  Comp.  Stat.  Supp.  1909,  p. 
1187),  to  the  person  from  whom  the  sam- 
ple was  obtained,  when,  upon  examination 
by  the  board  of  chemistry,  an  article  is 
found  to  be  adulterated  or  misbranded,  is 
not  a  condition  precedent  to  the  prosecu- 
tion of  a  manufacturer,  instituted  by  the 
Department  of  Agriculture  or  its  agent,  for 
shipping  misbranded  goods  in  interstate 
eommerce. 

[ESd.  Note.— For  otber  eases,  see  Food,  Dec. 
Dig.  §  19.»] 

[No.  463.] 

Argued   and   submitted   October   19,    1911. 
Decided  December  11,  1911. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York,  sustaining  a  motion  in  ar- 
rest of  judgment  in  a  prosecution  for  ship- 
ping misbranded  goods  in  interstate  com- 
merce. Reversed. 
See  same  case  below,  181  Fed.  687. 

10 

^  Statement  by  Mr.  Justice  liamar: 
•  *  The  defendants  maintained  an  establish- 
ment in  New  York  where,  after  filtering 
Croton  water  drawn  from  the  city  pipes, 
adding  mineral  salts,  and  charging  it  with ; 
carbonic  acid,  the  water  was  bottled  and 
•old  as  "Imperial  Spring  Water.**  In  Octo- 
ber, 1908,  a  food  and  drug  inspector  applied 
to  a  druggist  in  Newark,  New  Jersey,  for 
several  bottles  of  this  water.  The  drug- 
gist, not  having  them  in  stock,  ordered  them 
from  the  defendants,  who  shipped  them 
from  New  York  to  the  druggist  in  Newark. 
He  delivered  them  to  the  inspector,  who 
paid  therefor. 

The  judge,  in  his  opinion,  treats  the 
prosecution  as  having  been  instituted  by 
the  inspector,  though  this  does  not  affima- 
tively  appear  in  the  record,  and  the  defend- 
ants were  not  indicted  until  April,  1910, 
when  they  were  found  guilty  of  shipping 
misbranded  goods  in  interstate  commerce. 
Th^  moved  in  arrest  of  judgment  on  the 


ground  that  it  was  not  alleged  that  they 
had  been  given  notice  and  a  preliminary 
hearing  by  the  Department  of  Agriculture, 
contending  this  was  a  condition  precedent 
to  the  return  of  a  valid  indictment.  The 
judge  held  that  such  hearing  must  be  grant* 
ed  in  all  cases  where  the  prosecution  was 
instituted  by  the  Department  of  Agriculture 
or  its  agent  (181  Fed.  687),  and  from  a 
later  order  sustaining  the  motion  in  arrest, 
the  government  brought  the  case  here  un* 
der  criminal  appeals  act^ 

Solicitor  General  liehmann  and  Messrs. 
Jesse  C.  Adkins  and  Loring  C.  Christie  for 
plaintiff  in  error. 

Mr.  Alexander  Thain  for  defendants  In 
error.  ^ 

ft 

*Mr.   Justice   Ijamar,   after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court : 

The  Federal  courts  have  not  agreed  as 
to  the  effect  of  the  provision  for  notice  and 
hearing,  found  in  S  4  of  the  pure  food  and 
drug  act  of  June  30,  1906  (34  Stat,  at  L. 
768,  chap.  3915,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1187).  United  States  ▼.  Nine 
Barrels  of  Olives,  179  Fed.  984;  United 
States  V.  Twenty  Cases  of  Qrape  Juice,  189 
Fed.  331.  Whether  it  confers  a  right  upon 
the  defendant,  or  results  in  imposing  a 
duty  upon  the  district  attorney,  can  be  de- 
termined by  a  brief  examination  of  a  few 
of  the  provisions  of  the  act. 

Under  the  pure  food  law  not  only  a  manu- 
facturer, but  any  dealer,  shipping  adul- 
terated or  misbranded  goods  in  interstate 
commerce,  is  guilty  of  a  misdemeanor.  In 
aid  of  enforcement  of  the  statute,  it  is 
made  the  duty  of  the  Department  of  Agri- 
culture to  collect  specimens  of  such  articles 
so  shipped,  and  the  Bureau  of  Chemistry 
is  required  to  analyze  them.  But,  even  if 
the  specimen,  on  analysis,  is  found  to  be 
adulterated,  there  is  no  requirement  that 
the  case  should  be  turned  over  at  once  to 
the  district  attorney,  for  the  reason  that 
the  "party  from  whom  the  sample  was  ob- 
tained" might  be  a  dealer  holding  a  guar- 
anty from  his  vender  that  the  articles  were 
not  adulterated.  In  such  case  the  dealer 
is  not  liable  to  prosecution,  but  the  guar- 
antor ( §  9 )  is  made  "amenable  to  the  prose-  ^ 
cutions,  fines,  and  penalties."  g 

*The  act,  therefore,  declares  (§  4)  that* 
when,  on  such  examination  by  the  Board 
of  Chemistry,  the  article  is  found  to  be 
adulterated,  "notice  shall  be  given  to  the 
party  from  whom  the  sample  was  obtained. 
Any  party  so  notified  shall  be  given  an  op- 
portunity to  be  heard."  If  it  then  appears 
that  he  has  violated  the  statute,  the  Secre- 
tary of  Agriculture  Is  required  to  certify 
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that  fact,  togetlier  with  a  copy  of  the  analy- 
gis,  to  the  proper  district  attorney,  who 
(S  6),  toithout  delay,  must  "institute  ap- 
propriate proceedings,"  hy  indictment,  or 
libel  for  condemnation,  or  both,  as  the  facts 
may  warrant. 

But  the  act  also  contemplates  (§  6) 
that  complaints  may  be  made  to  the  dis- 
trict attorney  by  state  health  officials.  In 
that  class  of  cases,  no  doubt  because  the 
state  agents  inyestigatie  without  giving  a 
hearing,  the  district  attorney  is  not  obliged 
to  prosecute  unless  such  state  officers  "shall 
present  satisfactory  evidence  of  such  viola- 
tion." But  the  very  fact  that  he  must  do 
so  in  that  event  recognizes  that  he  may  be- 
gin proceedings  against  a  defendant  who 
has  not  been  given  a  notice  and  an  oppor- 
tunity to  be  heard. 

In  providing  for  notice  in  one  case,  and 
permitting  prosecutions  without  it  in  an- 
other, the  statute  clearly  shows  that  there 
was  no  intent  to  make  notice  jurisdictional. 
This  view  is  strengthened  by  the  fact  that 
it  contains  no  reference  to  giving  notice  to 
anyone  except  "to  the  party  from  whom 
the  sample  was  obtained."  And  if,  on  the 
hearing  given  him,  it  appears  that  he  is  a 
dealer  holding  a  guaranty,  the  act,  in  pro- 
viding for  proceedings  against  such  guar- 
antor, contains  no  suggestion  that  a  new 
notice  shall  be  given  him  before  an  indict- 
ment can  be  submitted  to  the  grand  Jury. 

In  cases  like  the  present,  or  where  for- 
eign goods  are  labeled  as  of  domestic  manu- 
facture and  vice  versa,  no  scientific  exami- 
nation may  be  necessary.  But  usually  a 
^  chemical  analysis  will  be  required  to  deter- 
JJ  mine  whether  an  article  is  adulterated. 
*  The  Bureau  of  Chemistry  is^equipped  to  do 
that  work,  so  that  in  practice  most  prose- 
cutions will  be  based  on  reports  made  by 
the  Department  of  Agriculture  after  notice. 
But  the  hearing  is  not  judicial.  There  is 
no  provision  for  compelling  the  presence  of 
the  party  from  whom  the  sample  was  re- 
ceived; if  he  voluntarily  attends,  he  is  not 
in  jeopardy ;  an  adverse  finding  is  not  bind- 
ing against  him;  and  a  decision  in  his  favor 
is  not  an  acquittal  which  prevents  a  subse- 
quent hearing  before  the  Department,  or  a 
trial  in  court. 

The  provision  as  to  the  hearing  is  ad- 
ministrative, creating  a  condition  where  the 
district  attorney  is  compelled  to  prosecute 
without  delay.  When  he  receives  the  Secre- 
tary's report,  he  is  not  to  make  another 
and  independent  examination,  but  is  bound 
to  accept  the  finding  of  the  Department  that 
the  goods  are  adulterated  or  misbranded, 
and  that  the  party  from  whom  they  had 
been  obtained  held  no  guaranty.  But  the 
fact  that  the  statute  compels  him  to  act  in 
one  case  does  not  deprive  him  of  the  power 


voluntarily  to  proceed  in  that  and  every 
other  case  under  his  general  powers.  If, 
for  any  reason,  the  executive  department 
failed  to  report  violations  of  this  law,  its 
neglect  would  leave  untouched  the  duty  of 
the  district  attorney  to  prosecute  "all  de- 
linquents for  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States.* 
Rev.  Stat.  §§  771,  1022,  U.  S.  Comp.  Stat. 
1001,  pp.  601,  720.  So,  an  improper  find- 
ing by  the  Department  would  no  more  stay 
the  grand  jury  than  an  order  of  discharge 
by  a  committing  magistrate  after  an  ordi- 
nary preliminary  trial.  For  the  statute 
contains  no  expression  indicating  an  inten- 
tion to  withdraw  offenses  under  this  act 
from  the  general  powers  of  the  grand  jury, 
who  are  diligently  to  inquire  and  true  pre- 
sentment make  of  all  matters  called  to 
their  attention  by  the  court,  or  that  may 
come  to  their  knowledge  during  the  then 
present  service. 

Repeals  by  implication  are  not  favorediei 
and  there  is  certainly  no  presumption  thatJJ 
a  law  passed  in  the'interest  of  the  publio* 
health  was  to  hamper  district  attorneys, 
curtail  the  powers  of  grand  juries,  or  make 
them,  with  evidence  in  hand,  halt  in  their 
investigation  and  await  the  action  of  the 
Department.     To  graft  such  an  exception 
upon   the   criminal   law   would   require   a 
clear  and  unambiguous  expression  of  the 
legislative  will. 

It  was  argued  that  the  privilege  of  a 
preliminary  hearing  was  granted  so  as  to 
prevent  malicious  prosecutions.  But,  had 
such  been  its  intention,  the  statute  would 
have  required  that  a  hearing  should  be 
given  to  all  persons  charged  with  a  viola- 
tion of  the  act,  and  not  merely  to  those 
from  whom  the  sample  was  received.  A 
further  answer  is,  that  as  to  this  and  every 
other  offense,  the  4th  Amendment  furnishes 
the  citizen  the  nearest  practicable  safeguard 
sgainst  malicious  accusations.  He  cannot 
be  tried  on  an  infornuttion  unless  it  is 
supported  by  the  oath  of  someone  having 
knowledge  of  facts  showing  the  existence 
of  probable  cause.  Nor  can  an  indictment  , 
be  found  until  after  an  examination  of  wit- 
nesses, under  oath,  by  grand  jurors^ — ^the 
chosen  instruments  of  the  law  to  protect 
the  citizen  s^inst  imfounded  prosecutions, 
whether  they  be  instituted  by  the  govern- 
ment or  prompted  by  private  malice.  There 
is  nothing  in  the  nature  of  the  offense  un- 
der the  pure  food  law,  or  in  the  language 
of  the  statute,  which  indicates  that  Con- 
gress intended  to  grant  violators  of  this 
act  a  conditional  immunity  from  prosecu- 
tion, or  to  confer  upon  them  a  privilege 
not  given  every  other  person  eharged  with 
a  crime.    The  judgment  is  reversed. 


191L  CONSAUL  ▼.  CUMMINO& 

(822  U.  S.  262.) 

CHARLES  F.  CONSAUL  and  Ida  M.  Mov- 
ers, Administraton  of  the  Estate  of  Gil- 
bert Moyers,  Deceased,  Appts., 

V. 


HORACE  S.  CUMMINOS,  Administrator  of 
the  Estate  of  George  B.  Edmonds,  De- 


Attobnet  and  Client  (|  80*)— Partwbe- 

SHIP     OF     ATTOBNEYB  —  ACCOUNTINO    BT 
SUBVIVOR. 

1.  The  surviving  member  of  a  special 
partnen^ip  between  lawyers  for  the  prose- 
eation  of  a  nimiber  of  claims  against  the 
United  States  in  Congress  and  before  the 
court  of  claims,  the  compensation  for  which 
.serriee  was  eontin^^nt  on  success,  and  was 
to  be  paid  in  9oUdo  and  divided  between' 
the  partners  in  the  same  manner,  cannot 
claim,  on  an  accounting,  to  be  entitled  to 
compensation  for  such  services  rendered  by 
him  after  the  dissolution,  in  the  prosecution 
and  collection  of  the  claims,  as  he  had 
agreed  in  the  partnership  agreement  to  ren- 
der. 

[Ed.  Note«--^or  other  cases,  see  Attomej  sad 
Client.  Cent.  Dig.  (  43 ;    Dec.  Dig.  §  80.*] 

Attobnet  AND  Client  (J  80*)— Pabtneb- 

8HIP  —  RePBESENTATIVS   OF   DBCBABBD 

Pabtneb. 

2.  The  interest  of  the  estate  of  a  deceased 
member  of  a  special  partnership  between 
lawyers  for  the  prosecution  of  certain 
claims  against  the  United  States  in  Con- 
gress and  before  the  court  of  claims,  in  the 
fees  earned  under  the  partnership  agreement, 
cannot  be  diminished  on  the  theory  tiiat  the 
contract  of  employment  by  the  clients  was 
revoked  by  his  insanity  or  death,  where  they 
made  no  such  objection,  and  apparently 
ao^esced  in  the  arrangement  by  which  the 
claims  were  put  in  the  hands  of  the  other 
partner. 

[Ed.  Note.— For  otber  cases,  see  Attorney  and 
Client,  Cent.  Dig.  fi  43;    Dec  Dig.  9  80.*] 

Attobnet  and  Client  (5  30*)— Pabtneb- 
bhix^—Intebest  on  Accounting. 

3.  The  surviving  partner  is  properlv 
charged  with  interest  on  the  balance  found, 
en  an  accounting,  to  be  due  to  the  personal 
representatives  of  the  deceased  partner, 
from  the  date  when  the  bill  was  filed,  where, 
in  response  to  a  demand  for  settlement,  he 
at  first  promised  to  make  a  statement,  and 
then  contended,  without  substantial  sup- 
port, that  the  partnership  was  dissolved  be- 
eanse  the  deceased  partner  had  transferred 
his  interest  in  the  fees,  and  also  resisted 
the  accounting,  and  failed  to  produce  the 
proper  books,  vouchers,  and  siEttements, — 
especially,  where  he  did  not  except  to  this 
method  of  calculating  interest,  but,  on  the 
contrary,  obtained  a  ruling  that,  on  the 
same  basis,  he  should  be  aJIowed  interest 
on  advances  made  by  him  to  the  deceased 
partner. 

[TBA,  Note.— For  other  cases,  see  Attomej  sad 
Client,  Dec.  Dig.  I  80.*] 

Attobnet  and  Client  (§  30*)— Pabtnbb- 
BHiF— Laches— Suit  fob  Accounting. 

4.  The  delay  in  filing  the  bill  will  not' 
fear  a  sait  for  an  accounting  from  the  sur- 
viving partner  in  a  special  partnership  be- 
tween   lawyers   for   tne   prosecution    of    a, 


number  of  claims  against  the  United  States 
in  Congress  and  before  the  court  of  daimi, 
the  fees  for  which  services  were  contingent 
upon  success,  and  were  to  be  paid  in  solidOf 
and  divided  between  the  partners  fai  the 
same  manner,  where  such  bill,  though  not 
filed  until  eight  years  after  the  other  part- 
ner had  been  adjudged  a  lunatic,  and  three 
years  after  his  death,  was  filed  within 
four  months  after  the  fees  were  collected. 

[Bd.  Note.— For  other  cases,  see  Attomer  and 
CUent,  Dec.  Dig.  I  80.*] 

[No.  88.] 

Argued  November  6,  1911.    Decided  Decern* 

her  11,  1911. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which,  on  a  third  appeal,  affirmed  a 
decree  of  the  Supreme  Court  of  the  Dis- 
trict for  an  accounting  by  a  surviving  part- 
ner.   Affirmed. 

See  same  case  below  on  1st  appeal,  24 
App.  D.  C.  36;  2d  appeal,  80  App.  D.  C.  540; 
3d  appeal,  83  App.  D.  C.  132. 

CO 

Statement  by  Mr.  Justice  Ijamar:  S 

*  The  facts  in  these  cases  are  fully  set  out  ^ 
in  the  decisions  in  the  various  appeals  re- 
ported in  17  App.  D.  C.  269,  24  App.  D.  C. 
36,  30  App.  D.  C.  540,  33  App.  D.  C.  132. 
Only  what  is  material  to  an  understanding 
of  the  assignments  of  error  need  be  now 
stated. 

George  B.  Edmonds  was  an  attorney  in 
Washii^^n,  practising  in  the  court  of 
claims.  Under  agreements  to  pay  contin- 
gent fees,  and  giving  him  power  of  substitu- 
tion, he  represented  a  large  number  of  cli- 
ents, who  had  claims  pending  in  that  court 
and  before  Congress.  A  schedule  was  attached 
to  a  contract  made  in  1888  by  Edmonds 
with  Gilbert  Moyers,  also  an  attorney,  in 
which  they  agreed  "as  special  partners  to 
prosecute  these  claims  in  Congress  and  be- 
fore the  court.  The  fees  and  expenses  were 
to  be  equally  divided.  Edmonds  also  stipu- 
lated therein  that  said  'foyers  shall  rep- 
resent and  be  associated  with  me  in  the 
prosecution  of  the  said  claims  as  joint  a^ 
tomey  of  record." 

Edmonds  was  adjudged  a  lunatic  in  1891, 
and  Cummings  was  appointed  his  commit- 
tee.   There  had  only  been  a  few  collections, 
and  most  of  the  claims  were  still  pending 
at  the  time  of  Edmonds's  death,  in  1896. 
By  virtue  of  appropriations  made  in  March, 
1899,  Moyers  collected  a  large  amount  in 
May,  1899.    Cummings  made  a  demand  on 
him  for  a  settlement,  and  Moyers  several^ 
times  promised  to  make  a  statement,  ex-JJ 
plaining  that  the  delayVas  caused  by  bad* 
health.     Nothing  having  been  done,  Cum- 
mings was  appointed  administrator  of  Ed- 
monds on  August  22,  1899,  and  on  Septem- 


*For  other  cases  see  same  topic  ft  &  numbbb  In  Dec.  ft  Am.  Digs.  1S07  to  date,  ft  Rep'r  Indexes 
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ber  18,  1899,  filed  a  bill  for  an  accounting. 
Among  other  things  Moyers,  in  hia  answer, 
claimed  that  Edmonds,  in  consideration  of 
money  advanced  by  him  in  ignorance  of  the 
hinacy  proceedings,  had  conveyed  to  Moyers 
all  his  interest  in  the  fees  that  might  be 
collected.  This  transfer  he  claimed  operated 
as  a  dissolution  of  the  firm.    The  court  or- 
dered   an    accounting;     Moyers    appealed. 
That  decree  having  been  affirmed,  the  case 
was  referred  to  a  master.    He  found  that 
Edmonds  had  not  sold  his  interest  in  the 
fees  and  that  the  partnership  had  not  been 
dissolved,    but   allowed   Moyers   credit   for 
the  amount  advanced  in  1892.     He  found 
that  the  fees  earned  aggregated  about  $20,- 
000,  and  after  deducting  the  expenses  and 
allowing  Moyers  credit  for  the   advances, 
found    balance    in    favor    of    complainant, 
with  interest  thereon,  from  September  18, 
1899,  the  date  Moyers  should  have  sxscount- 
cd.     Moyers,  on  the  appeal,  offered  no  ob^ 
jection    to    this    award    of    interest,    but 
claimed  that,  under  the  same  rule,  interest 
should  have  been  allowed  him  on  the  ad- 
vances made  in  1892.    The  court  of  appeals 
sustained  this  view,  and  directed  that,  m 
restating   the   account,   interest   should  be 
allowed   Moyers   on   these   advances   from, 
say,  January,  1893,  to  September  16,  1899. 
On  a  subsequent  hearing  the  account  was 
thus  restated.    On  a  later  appeal  the  court 
held  that,  as  Moyers  had  taken  no  excep- 
tion, this  ruling  was  conclusive.    The  court 
also  held  that  Moyers  was  entitled  to  credit 
for  expenses  advanced  in  claims  which  were 
finally  disallowed  by  the  court. 

During  the  litigation  other  claims  were 
pending  in  the  court  of  claims.    But  in  view 
of  the  controversy   over  the  fees,  Moyers 
abandoned  some  of  them,  and  on  his  ad- 
vice a  few  of  the  claims  were  put  in  the 
hands  of  attorneys  associated  with  Moyers 
in  business.    They  made  collection,  but  the 
S  master  charged   Moyers   with   the  propor- 
?tion  of  the*fees  thereon  due  Edmonds  un- 
der  the   original    contract.      Other    claims 
were  withdrawn  by  clients  and  placed  with 
attorneys    not   connected   with    Moyers    in 
business.     Congress  passed  additional  acts 
of  appropriation,  by  virtue  of  which  some 
of  the  other  claims  in  the  schedule  were 
collected.    These  items  were  included  in  the 
master's  final  statement  of  axicount.     This 
was    approved   by   the   chancellor   and   af- 
firmed  on    appeal.     The   case   is   here   on 
numerous  assignments  of  error,  all  of  which 
have  been  abandoned  except  those  in  which 
Moyers's  administrators  claim  that  (1)   he 
should  have  been  allowed  compensation  for 
services  after  the  dissolution  of  the^  firm; 
(2)   that  he  should  not  have  been  charged 
with  interest  from  September  16,  1899,  but 
only  from  the  final  decree  of  November, 


1908,  when  for  the  first  time  the  amount 
due  was  made  certain;  and  (3)  the  refusal 
to  dismiss  the  bill  on  the  ground  of  com- 
plainant's laehea. 


Messrs.  Charles  F.  Consaul,  A.  8. 
Worthington,  and  Ida  M.  Moyers  for  ap- 
pellants. 

Messrs.  Charles  Cowloe  Tucker  and  J. 
Miller  Kenyon  for  appellee. 


• 


•Mr.  Justice  Iiamar,   after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

In  this  accounting  of  the  affairs  of  a  spe- 
cial partnership  between  attorneys  at  law, 
the  survivor  claims  compensation  for  serv- 
ices rendered  after  dissolution  of  the  firm. 
Claims  of  this  sort  are  not  favored.    They 
lead  to  efforts  to  prove  a  disparity  between 
the  partners,  when  the  law  implies  equal- 
ity.    They  necessitate  a  balancing  of  the 
value  of  the  work  of  each  in  securing  the 
business  and  earning  the  profits,  as  well 
as  a  comparison  of  the  time  they  may  spend 
on  the  matters  under  consideration.    Each 
partner  is  bound  to  devote  himself  to  the 
firm's  business,  and  there  is  no  implied  ob- 
ligation that,  for  performing  this  duty,  he 
should  be  paid  more  than  his  proportionate 
share  of  the  gains.    Neglect  by  one  to  do 
his  part  may  be  of  such  character  as  to 
justify  a  dissolution.    But  as  long  as  the 
firm  continues,  there  is  usually  no  deduo- 
tion  because  one  partner  has  not  been  aa^ 
active  as  the  other.    The  same  is  true  where  J; 
death  prevents  either  of  the'partners  from* 
performing  his  contract.    The  law  did  not 
permit  him  to  appoint  a  substitute,  nor 
can  his  personal  representative,  no  matter 
how  well  qualified,  assist  in  winding  up  the 
affairs  of  the  firm.     Whether  that  be  con- 
sidered a  right  or  duty,  it  is  in  either  event 
cast  on  the  survivor.    In  performing  it  he 
only  carries  out  an  obligation  implied  in 
the  partnership  relation,  and  is  therefore 
entitled  to  no  compensation  for  thus  doing 
what  he  was  bound  to  do,  and  what  would 
have  been  imposed  on  the  other  had  the  or- 
der of  their  death  been  different.    To  allow 
the  survivor  compensation  wherever  he  con- 
tinues the  business  would  be  to  offer  an  in- 
ducement to   delay   the   settlement,   which 
ought  to  be  made  as  soon  as  possible. 

To  this  general  rule  there  are  exceptions, 
where,  under  peculiar  circumstances,  the 
principles  of  equity  entitle  the  survivor  to 
compensation.  Thayer  v.  Badger,  171 
Mass.  279,  60  N.  E.  641.  Thus,  where,  by 
authority  of  law,  or  under  a  power  in  the 
will,  the  personal  representative  consents 
that  the  business  may  be  continued  by  the 
survivor,  the  estate  must  pay  for  such  ad- 
ditional services.     Or  where,  without  such 
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eonBent>  and  at  his  own  risk;  the  sarvivor 
•ontinues  the  business  and  makes  a  profit, 
the  estate  is  bound  to  allow  reasonable  oom- 
pensation  if  it  elects  to  share  in  the  gains 
thus  made. 

So,  where  a  member  of  a  firm,  by  his 
▼oluntary  act,  dissolved  the  partnership, 
the  partner  who  continued  the  business  was 
allowed  compensation  for  performing  serv- 
ices in  which  he  had  the  right  to  have  ex- 
pected the  continued  assistance  of  the  oth- 
er. Extra  compensation  has  also  been  al- 
lowed in  a  few  cases  where,  in  order  to 
realize  on  the  assets,  it  was  absolutely  nec- 
essary for  the  survivor  to  continue  the 
business  beyond  the  reasonable  time  allowed 
for  winding  up  its  affairs.  See  Justice  v. 
Lairy,  19  Ind.  App.  272,  65  Am.  St.  Bep. 
405,  40  N.  E.  459;  Zell's  Appeal,  126  Pa. 
329,  17  Atl.  647;  Schenkl  v.  Dana,  118 
ICass.  236;  Gray  v.  Hamil,  82  Qa.  375,  6 
^LJLA.  72,  10  S.  E.  206;  Beatiy  ▼.  Wray, 
1-19  Pa.  516,  67  AnL  Dee.  677;  Cameron  v. 
?  Francisco,*  26  Ohio  St.  190;  Bobinson  v. 
Simmon,  146  Mass.  167,  4  Am.  St.  Rep. 
299,  16  N.  E.  558;  Holmes  v.  Higgins,  1 
Bam.  ft  G.  74,  2  DowL  ft  R.  196,  1  L.  J. 
K.  B.  47.  Then,  too,  there  Is  a  suggestion 
in  Denver  v.  Boane,  99  U.  S.  359,  25  Lb  ed. 
478,  that  there  may  be  "a  different  rule 
in  cases  of  winding  up  partnerships  be- 
tween lawyers  and  other  professional  men, 
where  the  profits  of  the  firm  are  the  re- 
sult solely  of  professional  skill  and  labor." 
This  point  is  not  involved,  and  on  it  no 
ruling  is  made,  because  we  are  not  dealing 
with  questions  between  the  administrator 
of  the  deceas^  and  the  surviving  member 
of  an  ordinary  law  partnership,  where  the 
latter  conducts  to  a  conclusion  the  business 
of  the  firm,  under  circumstances  where 
there  may  be  a  right  from  time  to  time  to 
call  on  the  client  for  compensation  for  the 
value  of  services  rendered,  and  even  though 
the  ease  is  finally  lost.  Here  the  agree- 
ment related  solely  to  litigation  in  which 
compensation  was  for  success,  and  not  for 
the  value  of  services  rendered.  Such  pay- 
ment was  to  be  in  solidOf  and  the  partners 
agreed  that  the  fees  should  be  divided  in 
Bolido. 

Meyers  insists,  however,  that  the  peculiar 
facts  of  this  case  bring  him  within  the 
other  exceptions  pointed  out  above;  that 
when  Edmonds  was  adjudged  a  lunatic,  in 
1891,  the  firm  was  dissolved;  that  with  the 
knowledge  of  Cummings,  who  was  acting 
as  Edmonds's  committee,  Meyers  continued 
to  prosecute  the  claims,  paid  out  large 
sums  for  necessary  expenses,  and,  in  spite 
of  probable  failure,  rendered  valuable  serv- 
ices^ which  finally  earned  the  fees  now  to 


be  divided.  He  claims  that  in  equity  and 
good  conscience  he  should  be  paid  reason- 
able compensation  for  this  work,  in  which 
EdmiHids  rendered  no  assistanee. 

Moyers  put  in  his  services  against  the 
claims  turned  over  to  the  firm  by  Edmonds, 
who  stipulated  that  Meyers  should  repr&- 
sent  him,  and  to  that  end  "be  associated  in 
the  prosecution  of  the  claims  as  joint  at- 
torney of  record."  Edmonds  rendered  lit* 
tie  or  no  assistance,  and  apparently  was  notg| 
expected  to  do  so,  for  Meyers  himself  testi-J? 
fied  that* the  contract  was  "an  employment* 
of  me  to  attend  to  certain  business  for 
him  in  the  eourt  of  claims  in  regard  to 
certain  cases.  It  might  be  styled  a  limited 
partnership.  It  was  not  a  general  part- 
nership." In  prosecuting  the  claims  and 
collecting  the  money  Moyers,  therefore, 
only  did  what  he  contracted  to  do,  and  is 
not  entitled  to  compensation  beyond  that 
set  out  in  the  agreement  That  tiiese  serv 
ices  extended  over  a  long  period  does  not 
increase  his  share  nor  lessen  Edmonds's  in* 
terest  in  the  profits.  Under  the  contract, 
Moyers  agreed  to  prosecute  the  claims,  and 
could  neither  abandon  them  without  just 
eause  nor  advise  clients  to  put  them  in  the 
hands  of  others.  If  he  did  so,  he  is  charge 
able  with  the  fees  whieh  should  have  been 
earned  by  him  under  the  articles  of  part- 
nership. Neither  can  Edmonds's  interest 
be  diminished  on  the  groimd  that  the  eon* 
tract  of  employment  by  the  client  was  re> 
voked  by  his  insanity  or  deatK  They  made 
no  such  objection,  and  apparently  ae- 
qniesced  in  Edmonds's  arrangement  by 
which  they  were  put  in  the  hands  of  Moy* 
ers.  The  survivor  cannot  retain  the  busi- 
ness thus  coming  to  him  l^  virtue  of  a  con- 
tract with  Edmonds  without  accounting  for 
his  share  of  the  fees. 

Moyers  was  charged  with  interest  on  the 
balance  due  from  September  16,  1899,  when 
the  suit  was  filed,  being  the  date  on  which 
the  master  found  he  should  have  accounted 
with  the  complainant.  Moyers  contends 
that  what,  if  anything,  was  due,  was  un- 
certain; that  it  required  numerous  refer- 
ences in  order  to  properly  side  the  account; 
that  it  was  not  liquidated  until  the  final 
decree  in  November,  1908,  when,  for  the 
first  time,  the  true  balance  was  ascertained; 
and  hence  that  interest  should  only  run 
from  that  date.  Interest  is  allowed  by 
way  of  damages  for  failure  to  pay  money 
when  it  is  due,  and  frequently  is  not  al- 
lowed except  from  the  time  the  amount  to 
be  paid  has  been  definitely  ascertained.^ 
But  there  are  many  cases  in  which  interest  J? 
is  charged  from  a  prior  date.  Here  the*de-* 
fendant  at  first  promised  to  make  a  state* 
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ment,  then  oonte&ded,  without  sabstantlal 
support,  that  the  partnerehip  was  dissolved 
because  Edmonds  had  transferred  his  in- 
terest in  the  fees.  He  resisted  the  aooount- 
ing,  failed  to  produce  hocks.  Touchers,  and 
statements  proper  to  be  kept  by  a  surviv- 
ing partner.  As  the  court  of  appeals  said, 
the  delay  and  difficulty  in  reaching  a  con- 
clusion were  largely  due  to  his  failure  to 
keep  proper  books.  Under  the  circum- 
stances the  master  properly  allowed  inter- 
est from  the  date  the  bill  was  filed.  Spald- 
ing V.  Mason,  161  U.  S.  39ff,  40  L.  ed.  746, 
16  Sup.  Ct.  Rep.  5Q2;  Nashua  ft  L.  R.  Corp. 
V.  Boston  ft  li.  R.  Corp.  0  C.  C.  A.  468,  21 
U.  S.  App.  60,  61  Fed.  237,  247.  Moyers  did 
not  except  to  this  method  of  calculating  in- 
terest; on  the  contrary,  he  obtained  a  ruling 
that,  on  the  same  basis,  he  should  be  al- 
lowed interest  from  1892  on  advances  then 
made  by  him  to  Edmonds.  He  cannot  now 
complain  that  the  account  was  stated  in  ao- 
oordanoe  with  a  rule  in  which  he  acquiesced, 
and  the  benefit  of  which  he  invoked. 

In  the  last  assignment,  it  is  alleged  that 
the  court  erred  in  not  dismissing  the  bill 
because  of  complainant's  laches  in  filing  it. 
It  is  contended  that  after  Cummings  was 
appointed  eommittee  of  Edmonds,  in  1891, 
he  knew  of  the  contract  of  special  partner- 
ship and  that  Moyers  was  prosecuting  these 
claims,  and  not  only  made  no  demand  for 
a  settlement,  but  permitted  Meters  to  do 
all  the  work,  incur  all  of  the  expenses,  and 
run  all  of  the  risks,  without  notifying  him 
that  Edmonds's  representative  would  claim 
one  half  of  the  profits.  It  is  urged  that 
such  conduct  was  inequitable,  and  that  to 
wait  until  eight  years  before  filing  proceed- 
ings constituted  laches  which  requires  a 
dismissal  of  the  MIL  We  find  nothing  in 
the  facts  or  in  the  relation  of  the  parties 
that  made  it  incumbent  on  Cummings  to 
warn  Moyers  of  Edmonds's  claim,  even  if 
Cummings  had  the  full  knowledge  of  all 
the  facts  which  is  necessary  to  raise  any 
such  obligation.  Edmonds's  right  was 
I*  rooted  in  the  contract,  and  has  only  been 
•  enforced  in  pursuanoe*of  its  terms.  Cum- 
mings had  no  title  to  Edmonds's  property, 
but  was  a  mere  curator,  with  limited  pow- 
ers. He  could  not  have  sold  Edmonds's  in- 
terest in  these  claims  to  Moyers  or  anyone 
else  without  an  order  of  court.  For  a  much 
stronger  reason  he  could  not  accomplish 
the  same  result  and  destroy  Edmonds's 
right  therein  by  a  mere  nonaction.  The 
fees  were  not  collected  until  the  spring  of 
1890,  and  within  four  months  thereafter 
the  bill  for  an  accounting  was  filed. 
The  decree  is  affirmed. 


(22S  U.  S.  237.) 
UNION  PACIFIC  RAILROAD  COMPANY, 
A.  L.  Mohler,  J.  M.  Henry,  and  Henry 
Swagtek,  Appts., 

V. 

MASON   CITY   ft    FORT   DODGE   RAH/- 
ROAD  COMPANY. 

Railboads  (S  51*)— Joint  Use  of  Tracks 
— Effect  of  Judovent. 

The  use  of  the  tracks  of  the  Union  Pacific 
Railroad  Company  as  accessory  only  to  the 
use  of  that  company's  bridge  over  the  Mis- 
souri river  at  Omaha,  and  not  for  purposes 
which,  like  local  switching  are  wholly  in- 
dependent of  any  use  of  the  bridge,  was 
what  was  authorised  by  a  decree  hSaed  up- 
on the  bridge  acts  of  July  26,  1866  (14 
Stat,  at  L.  244,  chap.  246),  and  February 
24,  1871  (16  Stat,  at  L.  430,  chap.  67),  ad- 
judging to  the  Mason  City  ft  Fort  Dodge 
Kailroad  Company  and  its  lessee  the  right 
to  the  equal  and  joint  use  of  the  main  and 
passinff  tracks  of  the  Union  Pacific  Rail- 
road (^mpanv  from  their  eastern  terminus 
at  Council  Bluffs  to  a  connection  with  the 
Union  Stock  Yards  Railroad  and  the  oth- 
er railroads  connecting  with  the  Union 
Pacific  Railroad  at  South  Omaha,  including 
the  bridge  across  the  Missouri  river  at  that 
point,  and  of  the  connections  with  the 
Union  Stock  Yards  tracks  and  with  the 
tracks  of  all  other  railway  companies  con- 
necting at  or  near  South  Omaha  with  the 
tracks  of  the  Union  Pacific  Railroad  Com- 
pany, to  the  same  extent  and  upon  the  same 
terms  as  defined  in  certain  existing  con- 
tracts between  the  Union  Pacific  Railroad 
Company  and  other  railways,  the  commoa 
object  of  both  statutes  being  the  more  per- 
fect connection  of  the  roads  running  to  the 

bridge  on  either  side  of  the  river. 

rSd.  Note.—For  other  cases,  see  Railroads, 
Dec  Dig.  6  61.*] 

[No.    31.] 

Argued  November  2,  1911.    Decided  Decern* 

ber  11,  1011. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cii^ 
euit  to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  District 
of  Nebraska,  adjudging  appellants  in  con- 
tempt of  a  decree  giving  the  Mason  City  ft 
Fort  Dodge  Railroad  Company  and  its  les- 
see the  right  to  use  the  tracks  of  the  Union 
Pacific  Railroad  company.     Reversed. 

See  same  case  below,  91  C.  C.  A.  530,  165 
Fed.  844. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maxwell  Erarts  and  N.  H. 
Loomis  for  appellants. 

Mr.  John  Barton  Payne  for  appellee,  gg 

€9 

*Mr.    Justice    McKenna    delivered    the* 
opinion  of  the  court: 

The  question  in  the  case  is  whether  the 
decree  of  the  United  States  circuit  court 
for  the  district  of  Nebraska,  rendered  in  « 


*For  other  cases  see  same  topic  ft  8  mttmbxb  in  Dec  ft  Am.  Dies.  1907  to  date,  ft  Rep'r  Indexes 
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■Hit  brougM  by  appellee  against  the  Union 
Paeiiie  Railroad  Company  in  1903,  which 
adjudged  to  appellee  and  to  its  lessee,  the 
Chicago  Great  Western  Railway  Company, 
the  equal  and  joint  use  of  the  main  and 
passing  tracks  of  the  Union  Pacific,  means 
the  use  of  such  tracks  in  connection  with 
the  bridge  of  that  company  oyer  the  Mis- 
souri riyer  between  Omaha  and  Council 
Bliiifs,  or  the  tracks  independently  of  such 
use ;  or,  in  other  words,  a  general  use  of  the 
tracks  for  business  having  no  eonnection 
with  the  bridge  or  use  of  it;  or,  to  be  more 
specific  and  to  bring  forward  the  particular 
use  claimed,  whether,  as  facilities  for  ele- 
yators  established  by  appellee  in  Omaha 
"and  generally  for  a  grain  terminal,**  or 
as  shall  be  necessary  or  conyenient  in  its 
business  as  a  common  carrier,  it  may  oper- 
ate its  own  motiye  power  and  use  the 
tracks  of  the  Union  Pacific  to  deliver  cars 
to  the  Chicago,  Rock  Island,  ft  Pacific  Rail- 
roadf  which  has  connection  with  the  tracks 
of  the  Union  Pacific  The  appellee  con- 
tends that  such  right  is  given  by  the  decree. 
The  appellants  assert  that  the  Union  Pa- 
cific alone  has  the  right  to  deliver  cars  to 
appellee's  property,  or  take  them  from  it  to 
connecting  carriers,  as  it  does,  it  is  eon- 
tended,  for  all  other  railroads,  according 
to  contracts  which  have  obtained  for  many 


The  circuit  court  decided  that  the  de- 
cree gave  the  use  contended  for  by  the  ap- 
pellee, and  adjudged  appellants  guilty  of 
contempt  for  obstructing  sueh  use.  Tlie 
^decision  was  affirmed  by  the  circuit  eeurt 
g  «f  appeals.  91  C.  a  A.  S30, 166  Fed.  844. 
•  *  The  decree  adjudged  that  appellee  and  its 
kssee,  the  Chicago  Great  Western  Railway 
Company,  were  "admitted  into  the  full, 
equal,  and  joint  use  of  the  main  and  pass- 
ing tracks  of  the  Union  Pacific  Railroad 
Company,  now  located  and  established,  or 
which  may  hereafter  be  located  and  estab- 
lished, from  the  eastern  terminus  of  said 
tracks  in  Council  Bluffs,  in  the  state  of 
Iowa,  to  a  connection  with  the  Union  Stock 
Yards  Railroad  and  the  other  railroads  con- 
necting with  the  Union  Pacific  Railroad  at 
South  Omaha,  in  the  state  of  Nebraska,  in- 
eluding  the  bridge  over  which  said  tracks 
extend  across  the  Missouri  river  between 
the  cities  of  Council  Bluffs,  Iowa,  and 
Omaha,  Nebraska;  also  the  connection  with, 
and  the  tracks  pertaining  thereto,  of  the 
general  passenger  station  of  the  said  Union 
Pacifie  Railroad  in  Omaha,  and  said  pas- 
senger station  and  all  tracks  and  facilities 
eonneeted  therewith;  also  a  connection  with 
the  side  or  spur  tracks  leading  from  the 
main  line  to  the  lower  grade  of  the  sidings 
and  spur  tracks  in  Omaha,  and  such  exten- 
sions as  may  be  hereafter  made;   also  a 


connection  with  the  side  tracks  in  Omaha 
on  which  to  receive  from  and  deliver  to 
said  Union  Pacifie  Railroad  Company 
freight  which  may  be  handled  through  the 
warehouses,  or  many  be  switched  by  the 
said  Union  Pacific  Railroad  Company;  also 
the  connections  with  the  Union  Stock  Yards 
tracks  in  South  Omaha,  and  with  the  tracks 
of  all  other  railway  companies  which  now 
or  niay  hereafter  connect  at  or  near  South 
Omaha,  with  the  tracks  of  the  Union  Pa- 
cific Railroad  Company,  hereinbefore  de- 
scribed, each  and  all,  to  the  same  extent 
and  upon  the  same  terms  and  conditions 
stated  in  the  contracts  between  the  Union 
Pacific  Railroad  Company  and  the  Chicago 
ft  Northwestern  Railway  Company,  the  Chi- 
cago, Milwaukee,  ft  St.  Paul  Railway  Com- 
pany, and  the  Chicago,  Rock  Island,  ft  Pa- 
cific Railway  Company,  as  appears  by  the^ 
contracts  in  evidence  in  this  case^  and  thejj 
depot  contract,  and  the  supplemental  *con-* 
tract  between  the  same  parties,  being  Ex- 
hibits 6  and  7,  attached  to  the  bill  of  com- 
plaint herein,  without  preference  or  dis- 
crimination.'* 

It  is  manifest  that  the  rights  of  appellee 
and  its  lessee  company,  which  were  adjudged 
by  the  decree,  are  measured  by  the  rights 
of  the  other  railroads  mentioned  in  the  de- 
cree, and  yrhst  Hivy  were  is  defined  in  cer- 
tain cases  in  which  they  eame  up  for  con- 
sideration. 

The  first  of  the  cases  was  Union  P.  R.  Co. 
y.  Chicago,  R.  L  ft  P.  R.  Co.  163  U.  S.  664, 
41  L.  ed.  266,  16  Sup.  Ct  Rep.  1173.  It 
was  brought  by  the  Chicago,  Rock  Island* 
ft  Pacifie  Railway  Company  against  the 
Union  Pacific  Railroad  Company  to  compel 
specific  performance  of  a  contract  in  regard 
to  the  use  of  the  tracks  of  the  latter.  Ths 
following  is  a  summary  of  the  facts:  Hie 
Union  Pacifie  Company  oontroUed  and  oper- 
ated more  than  5,000  miles  of  railroad,  and, 
among  others,  a  main  line  extending  from 
Council  Bluffs,  Iowa,  by  way  of  Omaha  and 
Valley  Station,  Nebraska,  to  Ogden,  Utah, 
a  distance  of  about  1,100  miles,  and  other 
roads  not  necessary  to  mention. 

The  Rock  Island  Company  owned  and 
operated  a  line  of  railway  extending  from 
Chicago,  by  way  of  Davenport,  Iowa,  to  St. 
Joseph,  Missouri,  and  thence,  through  cer^ 
tain  points,  to  Colorado  Springs  and  Denver. 
It  also  operated  other  lines,  amounting  in 
the  aggregate  to  more  than  3,000  miles. 
The  St.  Paul  Company  was  operating  more 
than  6,000  miles  of  railroad,  and  one  of  its 
lines  extended  from  Chicago  to  Council 
Bluffs. 

The  Rock  Island  Company  determined  to 
connect  its  lines  from  Chicago  to  Council 
Bluffs  with  its  southerly  line  to  Colorado 
Springs  by  constructing  a  bridge  across  ths 
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Miseouri  river  at  Council  Bluffs,  and  a  rail- 
road from  that  terminus,  by  way  of  Omaha 
and  South  Omaha  and  other  points,  there- 
^  by  shortening  its  line  from  Chicago  to  Den- 
^ver.  The  St.  Paul  Company  joined  in  the 
« undertaking  in  order  to  extend  its  line 
from  Council  Bluffs  on  to  Omaha  and  South 
Omaha.  The  two  companies,  to  execute 
their  purpose,  caused  a  corporation  to  be 
created  under  the  laws  of  Iowa,  with  pow- 
er to  build  a  bridge  across  the  river  at 
Omaha,  Congress  granting  to  the  corpora- 
tion the  necessary  franchise.  23  Stat,  at  L. 
43,  chap.  82.  Pending  the  making  of  the 
surveys  and  other  preparations,  the  Union 
Pacific  Company  proposed  to  the  companies 
to  make  with  them  a  trackage  arrangement 
by  which  they  oould  use  the  bridge  and 
tracks  of  the  Union  Pacific  Company  be- 
tween Council  Bluffs  and  South  Omaha  for 
their  terminal  facilities  in  Omaha  and 
South  Omaha,  and  the  continuous  line  de- 
sired by  the  Rock  Island  Company  could  be 
completed.  The  proposal  was  accepted  and 
the  contracts  subsequently  drawn.  The  pre- 
amble to  the  Rock  Island  Company  contract 
recited  that  that  company  had  become  a  do- 
mestic corporation  of  Nebraska,  and  pro- 
posed to  extend  its  railway  from  its  term- 
inus at  Council  Bluffs  to  a  connection  with 
its  leased  line,  the  Chicago,  Kansas,  &  Ne- 
braska Railway,  at  the  city  of  Beatrice; 
that  the  parties  to  the  contract  believed 
that  the  interests  of  all  would  be  promoted 
by  using  for  a  part  of  said  extension  the 
main  tracks  of  the  Union  Pacific  Railway 
Company  in  the  cities  of  Council  Bluffs  and 
Omaha,  the  bridge  over  the  Missouri  river, 
and  portions  of  certain  other  roads  not 
necessary  to  mention. 

The  specific  and  material  provision  was 
as  follows,  the  italics  being  ours:  ''The 
Pacific  Company  hereby  lets  the  Rock  Is- 
land Company  into  the  full,  equal,  and  joint 
possession  and  use  of  its  main  and  passing 
tmofcs,  now  located  and  established,  or  which 
may  be  hereafter  located  and  established, 
between  the  terminus  of  such  tracks  in  the 
city  of  Council  Bluffs,  in  the  state  of  Iowa, 
and  a  line  drawn  at  a  right  angle  across 
said  tracks  within  one  and  one-half  (1^) 
^  miles  southerly  from  the  present  passenger 
g  station  of  South  Omaha,  in  the  state  of 
•  Nebraska,* including  the  bridge  on  which 
said  tracks  extend  across  the  Missouri 
river,  between  said  cities  of  Council  Bluffs 
and  Omaha;  connections  with  Union  Depot 
tracks  in  Omaha,  the  side  or  spur  track 
leading  from  its  main  tracks  to  the  lower 
grade  of  the  Pacific  Company's  sidings  and 
spur  tracks  in  Omaha,  and  such  extensions 
thereof  as  may  be  hereafter  made;  side 
tracks  in  Omaha  on  which  to  receive  from 
and  deliver  to  the  Rock  Island  Company 


freight  that  may  be  handled  through  th» 
warehouses,  or  switched  by  the  Pacific  Com- 
pany; the  connections  with  the  Union  Stock. 
Yards  tracks  in  South  Omaha,  and  con- 
veniently located  grounds  in  South  Omaha,, 
on  which  the  Rock  Island  Company  may 
construct,  maintain,  and  exclusively  use  a. 
track  or  tracks,  aggregating  three  thousand 
(3,000)  feet  in  length,  for  the  storage  of 
cars  and  other  purposes,  for  the  term  of 
nine  hundred  and  ninety-niDe  (099)  years.*' 
The  consideration  is  expressed,  and  it  ia 
provided,  "that  the  Pacific  Company  let» 
the  Rock  Island  Company  into  the  full, 
joint,  and  equal  possession  and  use  of  ita> 
tracks,  stations,  and  appurtenances  along- 
the  line  of  the  railway  of  the  Republican 
Valley  Company,"  the  Pacific  Company  re* 
serving  the  right  to  admit  any  other  com* 
pany  to  the  joint  use  and  possession  of  the* 
same  tracks  and  property  upon  substantial* 
ly  the  same  terms. 

Performance  of  the  contract  was  entered 
into.  Subsequently  a  change  of  manage- 
ment of  the  Pacific  Company  took  place,  and 
that  company  forcibly  prevented  the  Rock 
Island  Company  and  the  St.  Paul  Company 
from  using  the  tracks  at  Omaha  which  they 
were  entitled  to  use  under  the  contracts, 
and  absolutely  refused  to  perform  the  con- 
tracts. 

Suit  was  then  brought  by  those  com- 
panies to  compel  specific  performance  of 
the  contracts,  and  the  Pacific  Company  set 
up  as  a  defense  that  the  contracts  were 
lUtra  vires,  and  that  the  use  of  its  road, 
as  claimed,  would  deprive  it  of  the  meaner 
granted  to  it  by  the  act  of  Congress,  *  of  ? 
earning  money  with  which  to  maintain  its 
corporate  existence,  perform  the  duties  of 
a  common  carrier,  and  meet  the  demands  of 
the  government.  The  defenses  were  not  sus- 
tained, and  it  was  decreed  that  the  coi^ 
tract  was  "the  valid  obligation  of  the  par- 
ties thereto,  and  should  be  performed  in 
good  faith  by  each  of  them;"  that  it  se- 
cured the  several  rights  embraced  therein^ 
all  of  which  were  specifically  set  forth,  sub- 
ject to  certain  limitations  which  need  not 
be  given.  47  Fed.  15.  The  decree  was  af- 
firmed by  the  circuit  court  of  appeals.  2 
C.  C.  A.  174,  10  U.  S.  App.  98,  61  Fed. 
309. 

The  case  in  this  court  was  considered  on 
the  appeal  of  the  Rock  Island  Company, 
the  court  saying  that  if  the  decree  in  favor 
of  that  company  be  affirmed,  a  like  result 
must  follow  in  the  case  of  the  St.  Paul 
Company,  and  stated  the  questions  to  ba 
"whether  these  contracts  are  within  tba 
corporate  powers  of  the  parties;  were  duly 
authorized  as  respects  the  Union  Pacifla 
Company;  were  such  contracts  as  a  court 
of  equity  can  specifically  enforce;  and  wet% 
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properly  enforceable  on  the  merits."  More 
specifically,  it  was  said  that  it  could  be  re- 
marked '4n  the  outset  that  the  main  con- 
tention of  the  Pacific  Company  concerns 
the  tracks  between  Council  Bluffs  and  South 
Omaha,  including  the  bridge."  This,  then, 
we  must  accept  as  the  subject  of  the  con- 
trorersy  to  which  the  court  addressed  itself 
and  by  which  the  decision  must  be  ex- 
plained^ 

It  was  decided  that  the  contracts  were 
not  ultra  vires,  the  court  basing  its  decision 
iipon  the  general  powers  of  the  Pacific  Com- 
pany in  relation  to  the  subject-matter  and 
Its  duties  as  a  common  carrier,  and  de- 
•cided  that  there  was  no  reasonable  ground 
upon  which  it  could  "be  held  invalid  as  an 
imlawful  assumption  of  power."  But  the 
^ourt,  going  beyond  such  general  operation 
and  relation,  said:  "But  the  determina- 
tion of  the  existence  of  the  power  to  grant 
^running  rights  In  this  instance  does  not 
^  rest  on  these  considerations,"  and  based  its 
-•  decision^as  well  upon  the  provisions  of  the 
Pacific  Railroad  acts  relating  to  the  bridge 
over  the  Missouri  river,  and  its  construc- 
tion and  operation,  holding  that  those  acts 
^imposed  on  the  Pacific  Company  the  duty 
of  permitting  the  Rock  Island  Company  to 
run  its  engines,  cars,  and  trains  over  the 
bridge  and  tracks  between  Council  Bluffs 
and  Omaha."  And  the  court  said  "that 
tSouth  Omaha  was  included." 

These  propositions  were  announced:  The 
•original  charter  of  1862  required  the  con- 
struction of  the  Pacific  road  from  the  east 
f>ank  of  the  river,  and  so  impliedly  author- 
ized the  company  to  bridge  it.  The  implica- 
tion was  made  express  by  the  amendatory 
«ct  of  1864  [13  Stat,  at  L.  356,  chap.  216], 
and  the  company  given  authority  "to  con- 
fitruct  a  bridge  over  said  Missouri  river." 
The  bridge  was  for  the  company's  road, 
and  no  provision  was  made  for  other  roads, 
nor  were  special  means  provided  for  the 
•construction  of  the  bridge.  By  1871,  sev- 
eral roads  had  been  built  from  the  East  to 
<k)uncil  Bluffs,  and  others  were  In  process 
of  construction  in  Nebraska,  with  Omaha 
AS  their  terminus.  On  February  24th  of 
that  year  the  Omaha  bridge  act  was  passed 
(16  Stat,  at  L.  430,  chap.  67),  in  which  it 
was  provided  that  "for  the  more  perfect 
•<!onnection  of  any  railroads  that  are  or  shall 
be  constructed  to  the  Missouri  river,  at  or 
near  Council  Bluffs,  Iowa,  and  Omaha,  Ne- 
4>raska,"  the  company  was  authorized  to 
issue  bonds  not  exceeding  two  and  one-half 
-million  dollars,  and  to  "secure  the  same  by 
«nortgage  on  the  bridge  and  approaches  and 
-appurtenances,  as  it  may  deem  needful,  to 
•construct  and  maintain  its  bridge  over  said 
river,  and  the  tracks  and  depots  required 


to  perfect  the  same,  as  now  authorised  by 
law  of  Congress." 

The  act  further  provided  that  for  the  use 
and  protection  of  the  bridge  and  property 
the  company  should  be  governed  and  limited 
by  the  act  of  Congress  of  1866  ( 14  Stat  at  ^ 
L.  244,  chap.  246),  in  regard  to  the  con-  J 
struction  of  ^certain  bridges  and  to  estab-  • 
lish  them  as  post  roads.  Nine  bridges  were 
authorized  by  that  act  to  be  constructed, 
eight  over  the  Mississippi  river  and  one 
over  the  Missouri  river,  and  it  was  pro- 
vided in  S  1  of  the  act  which  authorized 
the  construction  of  the  bridge  across  the 
Mississippi  at  Quincy,  Illinois,  that,  when 
constructed,  the  trains  of  all  railroads  ter« 
minating  at  the  river  should  be  allowed  to 
cross,  for  reasonable  compensation  to  be 
made  to  the  owners  of  the  bridge.  This 
provision  was  made  applicable  to  the  other 
bridges. 

The  court  said:  "The  common  object  of 
both  these  act  plainly  was  the  more  perfect 
connection  of  roads  running  to  the  bridges 
on  either  side  of  the  river;"  and  this,  it 
was  further  said,  was  in  harmony  with  the 
numerous  acts  of  Congress  referred  to  in 
the  opinion  of  the  circuit  court  of  appeals. 

Answering  the  objection  that  If  these  acts 
justified  the  granting  of  the  use  of  the 
bridge,  It  did  not  justify  the  granting  of 
the  use  of  the  tracks,  the  court  remarked 
that  the  authority  was  given  to  place  a 
mortgage  "on  the  bridge  and  approaches 
and  appurtenances,"  and  that  it  would 
seem  clear  that  the  approaches  on  both 
sides  of  the  river  must  be  regarded  as  a 
part  of  the  structure.  And  it  was  further 
said:  "Moreover,  the  act  refers  to  'the 
tracks  and  depots  required  to  perfect  the 
same.'  A  railroad  bridge  can  be  of  no  use 
to  the  public  unless  united  with  necessary 
appurtenances,  such  as  approaches,  tracks, 
depots,  and  other  facilities  for  the  publie 
accommodation.  And  we  consider  Council 
Bluffs,  Omaha,  and  South  Omaha,  under  the 
facts,  as  necessarily  embraced  in  the  inten- 
tion  of  Congress.  It  is  true  that  It  ap- 
pears that  from  the  depot  to  the  point  in 
South  Omaha  where  the  tracks  of  the  com- 
panies connected,  is  about  4  miles;  but  the 
scheme  of  Congress  was  to  accomplish  the 
more  perfect  connection  'at  or  near  Council 
Bluffs,  Iowa,  and  Omaha,  Nebraska,'  and^ 
we  think  this  distance  reasonably  within  J 
the  terms'of  the  act  of  1871,  liberally  con-* 
strufd,  as  the  act  should  be." 

The  next  case  which  came  to  this  court 
was  Union  P.  R.  Co.  v.  Mason  City  &  Ft.  D. 
R.  Co.  199  U.  S.  160,  60  L.  ed.  134,  26  Sup. 
Ct.  Rep.  19.  The  Mason  City  Company  was 
conjplainant  In  the  suit  in  the  circuit  court, 
and  operated  a  railroad  having  its  western 
terminus  at  Council  Bluffs,  and  sought  In 
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that  suit  to  cooneet  with  and  lue  the  bridge, 
approaches,  and  tracks  of  the  Union  Pa- 
cific Company  upon  the  same  terms  and  con- 
ditions as  the  roads  which  were  parties  to 
the  suit  in  163  U.  S.,  supra.  It  based  its 
claim  upon  the  acts  therein  set  out  and 
considered,  it  having  no  contract  with  the 
Union  Pacific,  as  the  other  railroads  had. 
The  circuit  court  and  the  circuit  court  of 
appeals  sustained  its  claim.  124  Fed.  400, 
64  C.  C.  A.  348,  128  Fed.  230. 

In  this  court,  the  Mason  City  Company 
contended  that  its  right  to  the  use  of  the 
bridge  and  approaches  was  determined  by 
the  decision  in  163  U.  S.,  and,  further,  that, 
if  mistaken  in  that,  it  had  such  right  un- 
der the  statutes  of  the  United  States  and 
by  the  terms  of  the  contract  between  the 
city  of  Omaha  and  county  of  Douglass,  with 
which  contract  we  are  not  concerned.  To 
the  contention  the  Union  Pacific  replied 
that  so  much  of  the  opinion  as  dealt  with 
the  statutory  obligation  was  obiter  dictum. 
It  also  urged  that  the  statutes  were  mis- 
construed, and  that  the  status  of  the  pres- 
ent Union  Pacific  Company  differed  so 
ciuch  from  that  of  the  then  defendant  as 
to  make  them  inapplicable. 

Disposing  of  the  contention  that  the  ref- 
erence to  the  statutory  obligation  of  the 
Union  Pacific  was  obiter,  the  court  said: 

"While  the  claim  of  the  plaintiffs  in  that 
case  was  founded  directly  upon  contracts, 
yet,  if  there  were  a  statutory  duty  to  let 
them  into  the  joint  use  of  the  bridge  and 
^its  approaches,  that  was  enough  to  sustain 
ga  decree  in  their  favor,  and  tlie  contracts 
«  might  be  regarded  as*8imply  relieying  the 
court  of  the  work  of  settling  minor  mat- 
ter 8>  such  as  method  of  use,  compensation 
therefor,   and  matter  of  control.     Indeed, 
the  alleged  invalidity  of  the  contracts  was 
rested  largely  on  the  scope  of  the  statutes, 
and  the  duties  to  the  government  and  the 
public  imposed  thereby  on  the  railroad  com- 
pany." 

To  the  contention  that  the  statutes  had 
been  misconstrued,  the  court  replied  that 
"we  see  no  reason  to  question  the  conclu- 
sion announced  in  the  former  opinion." 
The  other  contentions  were  also  held  unten- 
able. The  decree  against  the  Union  Pacific 
was  afiirmed,  with  some  minor  reservations 
which  it  is  unnecessary  to  notice. 

It  was  this  decree  that  the  Union  Pa- 
cific Company  was,  in  the  present  case,  ad- 
judged guilty  of  contempt  for  violating. 
The  decree  we  have  already  set  out. 

The  parties  are  in  sharp  controversy  as 
to  its  meaning,  but,  necessarily,  whatever 
ambiguity  arises  from  some  of  its  parts, 
its  extent  must  be  determined  by  what  pre- 
ceded it  and  what  it  was  intended  to  exe- 
cute,— in  other  words,  that  the  bridge  act 


of  1871  is  the  measure  of  the  rights  given 
by  decree  in  connection  with  the  act  of 
1866,  providing  for  a  bridge  across  the  Mis- 
sissippi river  at  Quincy,  Illinois,  and  other 
bridges.  14  Stat  «t  L.  244,  chap.  246. 
The  latter  act,  as  we  have  seen,  provided 
that  "all  trains  of  all  roads  terminating  at 
said  river,  at  or  opposite  said  point,  shall 
be  allowed  to  cross  said  bridge  for  reason- 
able compensation."  And,  as  we  have  also 
seen,  the  act  of  1871  was  passed  "for  the 
more  perfect  connection  of  any  railroads 
that  are  or  shall  be  constructed  to  the  Mis- 
souri river  at  or  near  Council  Bluffs,  Iowa, 
and  Omaha,  Nebraska."  And  the  powers 
conferred  and  the  use  and  protection  of  the 
bridge  that  should  be  erected  were  "gov- 
erned and  limited"  by  the  provisions  of  the 
act  of  1866.  The  two  acts,  therefore,  ex- 
press the  powers  conferred  and  the  obliga- 
tions imposed  on  the  Union  Pacific  Com-g^ 
pany.  And  this  court  so  construed  them,^ 
saying,  as  we  have  seen,  that*"the  common* 
object  of  both  these  acts  was  the  more  per- 
fect connection  of  roads  running  to  the 
bridge  on  either  side  of  the  river."  A  right 
to  the  "approaches  and  appurtenances"  was 
given  as  necessary  to  the  connection  and  to 
make  it  effective.  It  did  not  otherwise  sub- 
ject the  property  of  the  Union  Pacific  Com- 
pany to  the  use  of  other  companies.  It 
bridged  the  river — "the  transportation  gap" 
— ^between  Council  Bluffs  and  Omaha,  the 
country  east  of  the  river  and  the  country 
west  of  it.  It  did  no  more.  It  did  not  in- 
tend to  give  to  other  roads  a  right  in  the 
terminal  of  the  Union  Pacific  Company  be- 
yond what  was  necessary  for  a  right  of  pas- 
sage over  the  "gap,"  giving  the  same  con- 
tinuity to  other  roads  which  the  Union  Pa- 
cific Company  had.  That  the  act  of  Con- 
gress had  this  object  the  circuit  court  of 
appeals  did  not  deny.    The  court  said: 

"It  is  true  that  the  object  of  the  require- 
ment of  the  acts  of  Congress  was  to  bridge 
the  transportation  gap,  and  to  facilitate 
the  transfer  of  cars  passing  between  rail- 
roads east  and  railroads  west  of  the  Mis- 
souri river,  but  this  fact  did  not  deprive  the 
court,  which  was  called  upon  to  enforce 
this  legislation,  of  its  jurisdiction  to  pre- 
scribe the  limits  and  the  terms  of  the  use 
which  the  Pacific  Company  should  allow, 
nor  of  its  power  and  duty  to  exercise  a  wide 
and  wise  judicial  discretion  in  fixing  those 
limits  and  terms." 

Of  course,  the  court  had  power  to  pass  on 
the  issues  presented  to  it,  and  we  might 
have  to  yield  to  its  decision  as  res  judicata 
if  its  decree  was  as  broad  as  asserted,  but 
we  do  not  so  understand  its  decree.  It  gave 
only  what  the  chief  justice,  in  163  U.  S., 
called  "running  rights."  As  we  have  al- 
ready pointed  out»  the  original  charter  of 


1911. 


UNION  P.  TL  CO.  V.  MASON  CITY  &  F.  D.  R.  Oa 


01 


tbe  Pacifle  road  only  impliedly  authorized 
the  building  of  a  bridge  across  tbe  river. 
The  act  of  1864  expressly  authorized  it, 
but  tbe  bridge  contemplated  was  for  the  use 
^of  the  Pacific  Company  only.  No  provision 
jp  wsB  made  for  other  roads.  The  act  of  1871 
•  enlarged  the  powers  of  the*oompany,  giving 
it  means  to  construct  the  bridge,  but  at  the 
same  time  put  tbe  obligation  on  the  com- 
pany of  permitting  its  use  by  other  roads, 
as  we  have  seen,  "indicating  [we  quote  from 
163  U.  S.  587]  a  settled  policy  that  aU 
structures  of  this  character  should  allow 
connecting  toads  to  cross  them  with  their 
ears,  trains,  and  engines."  And  this  was 
the  right  which  was  given  over  the  tracks, 
such  rigbt  over  the  tracks  being  necessary, 
to  the  right  over  the  bridge.  Id.  687,  588. 
The  right  to  cross  them,  bridge  and  tracks, 
it  will  be  observed,  and  thereby  provide 
^or  the  more  perfect  connection  of  the 
roads  east  of  the  river  with  those  west  of 
it."  That  this  was  the  purpose  is  expressed 
in  many  places  in  the  opinion.  The  bridge 
was  decided  to  be  the  principal  and  domi- 
nating thing,  to  which  the  rights  in  the 
tracks  were  accessory  and  only  given  as  ap- 
purtenant and  necessary  as  a  means  to  avail 
pi  its  use. 

The  Mason  City  Company  would  upeet 
this  order  and  mike  paramount  the  use  of 
the  tracks;  indeed,  make  the  use  of  the 
tracks  independent  of  any  use  of  the  bridge, 
though  the  only  rights  it  possesses  are  given 
by  the  act  authorizing  the  construction  of 
the  bridge.  It  was  because  its  railroad  con- 
nected with  the  Union  Pacific  at  Council 
Bluffs  that  it  was  enabled  to  invoke  the 
provisions  of  that  act  It  now  claims  a 
right  on  the  west  side  of  the  river  to  the 
use  of  tracks  in  connection  with  what  it 
terms  "a  grain  terminal"  in  Omaha,  for 
which  purpose  it  has  purchased  certain  real 
estate.  And  it  represents  "that,  in  order 
to  provide  the  necessary  elevators  and  other 
special  facilities,  it  has  purchased  other 
real  estate,  tlie  title  to  which  it  has  caused 
to  be  conveyed  to  the  Omaha  Grain  Termi- 
nals, a  corporation  of  the  state  of  Nebraska, 
every  share  of  the  capital  stock  of  said  cor- 
poration being  owned  by"  it.  It  sets  forth, 
in  detail,  length  of  tracks  and  their  connec- 
tion with  those  of  the  Union  Pacific,  and 
the  number  and  capacity  of  the  elevators 
lo  which  are  necessary  to  accommodate  "the 
? grain  business  naturally  tributary* to  the 
city  of  Omaha."  It  also  sets  forth  that, 
as  a  carrier  of  live  stock  and  live  stock 
products,  it  must  have  facilities  "in  close 
proximity  to  the  South  Omaha  stock  yards." 
We  quote  these  averments  to  illustrate  the 
extent  of  the  rights  claimed.  It  Is  to  ac- 
commodate the  business  thus  described  and 
its  business  as  a  common  carrier  that  tha 


Mason  City  Company  asserts  the  right  to 
use  the  tracks  of  the  Union  Pacific  Com- 
pany which  connect  with  the  tracks  of  other 
companies, — specifically,  in  this  case,  with 
the  Chicago,  Rock  Island,  &  Pacific  Rail- 
way Company.  It  was  a  prevention  of  the 
use  of  the  latter  tracks  in  order  to  deliver 
a  car  of  stucco  hauled  by  an  engine  of  the 
Mason  City  Company  to  the  Rock  Island 
Company  that  was  held  to  contemn  the  de- 
cree. If  the  Mason  City  Company  had  the 
right  to  deliver  that  car,  it  had  the  right  to 
deliver  all  cars,  and  the  court  so  decreed, 
finding  that  there  was  a  physical  connec- 
tion between  the  tracks  of  the  Rock  Island 
and  the  main  tracks  of  the  Union  Pacific 
at  South  Omaha,  and  that,  by  the  terms  of 
the  decree,  the  Mason  City  Company  had 
''the  right  to  run  its  engines,  cars,  or 
trains"  over  such  tracks,  and  from  them 
"over  and  through  the  said  connection  onto 
the  tracks  of  the  Union  Pacific  Company  at 
South  Omaha." 

The  court,  therefore,  decided  that  the  de- 
cree authorized  the  use  of  the  Union  Pa- 
cific track  for  local  switching  purposes, 
and  enjoined  the  prevention  of  such  use. 
As  we  have  pointed  out,  we  do  not  think 
the  decree  justified  the  conclusion  of  the 
court.  The  rights  asserted  transcend  any- 
thing given  by  the  bridge  act  The  tracks 
of  the  Union  Pacific  Company,  as  urged 
by  its  counsel,  are  its  property,  and  the 
supervision  and  control  thereof  cannot  be 
taken  from  it  and  given  to  its  connections 
except  to  the  extent  expressed  in  the  bridge 
act,  which  gave,  as  we  have  seen,  the  use 
of  the  bridge  and  of  the  main  and  passing 
tracks  as  necessary  approaches  to  the  bridge.  ^ 
And  it  is  of  special  significance  that  noneg 
of  the  "tenant  companies"  (parties^ in  163* 
U.  S. )  ever  claimed  such  right  except  in  one 
attempt  by  the  Rock  Island,  after  these  pro- 
ceedings^ to  punish  the  Union  Pacific  of- 
ficers for  contempt. 

We  are  therefore  of  opinion  that  the  de- 
cree admitted  appellee  to  the  use  of  the 
"main  and  passing  tracks"  of  the  Union  Pa- 
cific Company  from  their  eastern  terminus 
at  Council  Bluffs,  only  to  a  physical  con- 
nection with  the  roads  and  at  the  places 
mentioned  therein,  including  the  bridge  over 
which  the  tracks  extend  across  the  Missouri 
river  between  Council  Bluffs  and  Omaha. 
And  that  such  use  was  all  that  was  neces- 
sary to  constitute  the  road's  continuous  lines 
from  east  to  west  or  from  west  to  east. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals, affirming  the  order  of  the  Circuit 
Court,  adjudging  the  appellants  guilty  of 
contempt  of  the  decree  entered  August  12, 
1903,  is  reversed,  and  the  cause  remanded 
to  the  Circuit  Court  for  further  proceed- 
ings in  aeoordanoe  with  this  opinion. 
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(222  U.  S.  8U.) 
CITY  OF  CHICAGO,  Plflf.  in  Err., 

V. 

FRANK  STURGES. 

Constitutional  Law  (8  302*)— Due  Pbo- 
CES8  or  Law— Municipal  Liability  fob 

DkAMAGE    BY   MOB. 

1.  Making  a  municipality  liable  for  three 
fourths  of  the  damage  to  property  within 
its  limits  caused  by  a  mob  or  riot,  as  is 
done  by  111.  Laws  1887,  p.  237,  which 
sav^es  to  the  owner  his  action  against  the 
rioters  and  gives  the  municipality  a  lien 
upon  any  judgment  against  such  partici- 
pants for  reimbursement,  or  a  remedy  to  the 
municipality  directly  against  the  individu- 
als causing  the  damage,  to  the  amount  of 
any  judgment  it  may  have  paid  the  suf- 
ferer, is  a  valid  exercise  of  the  police  power, 
and  does  not  deny  to  the  municipality  due 
process  of  law  because  it  imposes  liability 
irrespective  of  any  question  of  the  power 
of  the  municipality  to  have  prevented  the 
violence,  or  of  negligence  in  the  use  of  its 
power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  9§  851-856;    Dec.  Dig.  9  802.*] 

Constitutional  Law  (§  246*)  —  Equal 
Protection  of  the  Laws—Classifica- 
tion—Municipal  Liability  fob  Dah- 
aoe  by  Mob. 

2.  A  city  is  not  denied  the  equal  protec- 
tion of  the  laws  by  111.  Laws  1887,  p.  237, 
imposing  upon  it  a  liability  for  damage  to 
property  within  its  limits,  caused  by  a 
mob  or  riot,  because  when  property  dam- 
aged under  like  circumstances  is  situated 
in  a  village  or  other  incorporated  town,  the 
liability  is  imposed  upon  the  county  in- 
stead of  upon  such  village  or  town. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent,  Dig.  9  702;    Dec.  Dig.  9  246.*3 

[No.  39.] 

Argued   November    6,    1911.     Decided   De- 
cember 18,  1011. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Cook  County,  in  that  state,  en- 
forcing a  statutory  liability  against  a  mu- 
nicipality for  damage  caused  by  a  mob  or 
riot.    Affirmed. 

See  same  case  below,  237  111.  46,  86  N.  E. 
683. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Beckwlth,  Joseph  F. 
Grossman,  William  H.  Sexton,  Edward  J. 
Brundage,  and  Robert  N.  Holt  for  plaintiff 
in  error. 

The  court  declined  to  hear  Messrs.  Almon 
W.  Bui  key,  Frank  J.  Loesch,  James  Still- 
well,  and  Timothy  J.  Scofield  for  defendant 
in  error. 

*  Mr.  Justice  Lurton  delivered  the  opinion 
of   the   court: 
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The  only  question  under  this  writ  of  er-  *  existent. 


ror  is  as  to  the  validity  of  a  statute  of 
the  state  of  Illinois  entitled,  "An  Act  to 
Indemnify  the  Owner  of  Property  for  Dam- 
ages by  Mobs  and  Riots."  Laws  of  1887,  p. 
237. 

The  defendant  in  error  recovered  a  judg- 
ment against  the  city  under  that  statute, 
which  was  affirmed  in  the  supreme  court 
of  the  state.  237  111.  46, 86  N.  E.  683.  The 
validity  of  the  law  under  the  Illinois  Con- 
stitution was  thus  affirmed,  and  that  ques- 
tion is  thereby  foreclosed.  But  it  was 
urged  in  the  Illinois  courts  that  the  act 
violated  the  guaranty  of  due  process  of  law 
and  the  equal  protection  of  the  law,  as  pro- 
vided by  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 

By  the  provisions  of  the  statute  referred 
to,  a  city  is  made  liable  for  three  fourths 
of  the  damage  resulting  to  property  situ- 
ated therein,  caused  by  the  violence  of  any 
mob  or  riotous  assemblage  of  more  than 
twelve  persons,  not  abetted  or  permitted 
by  the  negligent  or  wrongful  act  of  the 
owner,  etc.  If  the  damage  be  to  property 
not  within  the  city,  then  the  county  in 
which  it  is  located  is  in  like  manner  made 
responsible.  The  act  saves  to  the  owner 
his  action  against  the  rioters,  and  gives  the 
city  or  county,  as  the  case  may  be,  a  lien 
upon  any  judgment  against  such  partici- 
pants for  reimbursement,  or  a  remedy  to 
the  city  or  county  directly  against  the  in- 
dividuals causing  the  damage,  to  the 
amount  of  any  judgment  it  may  have  paid 
the  sufferer. 

It  is   said   that  the   act   denies   to   the 
city  due  process  of  law,  since  it  imposes 
liability  irrespective  of  any  question  of  the 
power  of  the  city  to  have  prevented  the^^ 
violence,  or  of  negligence  in  the  use  of  itsg^ 
power.    This  was  the* interpretation  placed • 
upon  the  act  by  the  supreme  court  of  Il- 
linois.    Does  the  law  as  thus  interpreted 
deny  due  process  of  law?     That  the  law 
provides  for  a  judicial  hearing  and  a  rem- 
edy over  against  those  primarily  liable  nar- 
rows the  objection  to  the  single  question 
of  legislative  power  to  impose  liability  re- 
gardless of  fault. 

It  is  a  general  principle  of  our  law  that 
there  is  no  individual  liability  for  an  act 
which  ordinary  human  care  and  foresight- 
could  not  guard  against.  It  is  also  a  gen- 
eral principle  of  the  same  law  that  a  loss 
from  any  cause  purely  accidental  must 
rest  where  it  chances  to  fall.  But  behind 
and  above  these  general  principles  which 
the  law  recognizes  as  ordinarily  prevailing, 
there  lies  the  legislative  power,  which,  iift> 
the  absence  of  organic  restraint,  may,  for 
the  general  welfare  of  society,  impose  obli- 
gations and  responsibilities  otherwise  non-^ 


*For  other  cases  see  same  topic  A  8  numbbb  In  Dec  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Primarily,  goyemments  exist  for  the 
maintenance  of  loeial  order.  Hence  it  is 
that  the  obligation  of  tha  government  to 
protect  life,  liberty,  and  property  against 
the  conduct  of  the  indifferent,  the  careless, 
and  the  evil-minded  may  be  regarded  as 
lying  at  the  very  foundation  of  the  social 
compact.  A  recognition  of  this  supreme 
obligation  is  found  in  those  exertions  of  the 
legislative  power  which  have  as  an  end  the 
preservation  of  social  order  and  the  pro- 
tection of  the  welfare  of  the  public  and  of 
the  individual.  If  such  legislation  be 
reasonably  adapted  to  the  end  in  view,  af- 
fords a  hearing  before  judgment,  and  is 
not  forbidden  by  some  other  affirmative  pro- 
vision of  constitutional  law,  it  is  not  to  be 
regarded  as  denying  due  process  of  law 
under  the  provisions  of  the  14th  Amend- 
ment. 

The  law  in  question  is  a  valid  exercise  of 
the  police  power  of  the  state  of  Illinois. 
It  rests  upon  the  duty  of  the  state  to  pro- 
tect its  citizens  in  the  enjoyment  and  pos- 
session of  their  acquisitions,  and  is  but  a 
recognition  of  the  obligation  of  the  state  to 
preserve  social  order  and  the  property  of 

^  the  citizen  against  the  violence  of  a  riot  or 

ga  mob. 

•  *The  state  is  the  creator  of  subordinate 
municipal  governments.  It  vests  in  them 
the  police  powers  essential  to  the  preserva- 
tion of  law  and  order.  It  imposes  upon 
them  the  duty  of  protecting  property  situ- 
ated within  their  limits  from  the  violence 
of  such  public  breaches  of  the  peace  as  are 
moba  and  riots.  This  duty  and  obligation 
thus  intrusted  to  the  local  subordinate  gov- 
ernment is  by  this  enactment  emphasized 
mnd  enforced  by  imposing  upon  the  local 
community  absolute  liability  for  property 
losses  resulting  from  the  violence  of  such 
publie  tumults. 

The  policy  of  imposing  liability  upon  a 
eivO  subdivision  of  government  exercising 
delegated  police  power  is  familiar  to  every 
student  of  the  conmion  law.  We  find  it 
recognized  in  the  beginning  of  the  police 
system  of  Anglo-Saxon  people.  Thus,  '^The 
Hundred,"  a  very  early  form  of  civil  sub- 
division, was  held  answerable  for  robberies 
eommitted  within  the  division.  By  a  series 
of  statutes,  b^'nning  possibly  in  1285,  in 
the  statutes  of  Westminster,  coming  on 
down  to  the  27th  Elizabeth,  the  riot  act  of 
George  I.  and  act  of  George  II.,  chap.  10, 
we  may  find  a  continuous  recognition  of 
the  principle  that  a  civil  subdivision  in- 
trusted with  the  duty  of  protecting  prop- 
erty in  its  midst,  and  with  police  power  to 
discharge  the  function,  may  be  made  an- 
swerable not  only  for  negligence  affirmative- 
ly shown,  but  absolutely  as  not  having  af- 
forded a  protection  adequate  to  the  obliga- 


tion. Statutes  of  a  similar  character  have 
been  enacted  by  several  of  the  states  and 
held  valid  exertions  of  the  police  power. 
Darlington  v.  New  York,  31  N.  Y.  164,  88 
Am.  Dec.  248 ;  Fauvia  v.  New  Orleans,  20  La. 
Ann.  410;  Allegheny  County  v.  Gibson,  00 
Pa.  397,  35  Am.  Rep.  870.  The  imposition  of 
absolute  liability  upon  the  community  when 
property  is  destroyed  through  the  violence 
of  a  mob  is  not,  therefore,  an  unusual  police 
regfulation.  Neither  is  it  arbitrary,  as  not 
resting  upon  reasonable  grounds  of  policy.^ 
Such  a  regulation  has  a  tendency  to  deter  J{ 
the^lawless,  since  the  sufferer  must  be  com-* 
pensated  by  a  tax  burden  which  will  fall 
upon  all  property,  including  that  of  the 
evil  doers  as  members  of  the  community. 
It  is  likewise  calculated  to  stimulate  the 
exertions  of  the  indifferent  and  the  law- 
abiding  to  avoid  the  falling  of  a  burden 
which  they  must  share  with  the  lawless. 
In  that  it  directly  operates  on  and  affects 
public  opinion,  it  tends  strongly  to  the  up- 
holding of  the  empire  of  the  law. 

There  remains  the  contention  that  the 
act  discriminates  between  cities  and  vil- 
lages or  other  incorporated  towns. 

The  liability  is  'imposed  upon  the  city 
if  the  property  be  within  the  limits  of  a 
city;  if  noty  then  upon  the  county.  The 
classification  is  not  an  unreasonable  one. 
A  city  is  presumptively  the  more  populous 
and  better  organized  commimity.  As  such 
it  may  well  be  singled  out  and  made  ex- 
clusively responsible  for  the  consequence  of 
riots  and  mobs  to  property  therein. 

The  county,  which  includes  the  city  and 
other  incorporated  subdivisions,  is,  not  un- 
reasonably, made  liable  to  all  sufferers 
whose  property  is  not  within  the  limits  of 
a  city. 

The  power  of  the  state  to  impose  lia- 
bility for  damage  and  injury  to  property 
from  riots  and  mobs  includes  the  power  to 
make  a  classification  of  the  subordinate 
municipalities  upon  which  the  responsi- 
bility may  be  imposed.  It  is  a  matter  for 
the  exercise  of  legislative  discretion,  and 
the  equal  protection  of  the  law  is  not  de- 
nied where  the  classification  is  not  so  un- 
reasonable and  extravagant  as  to  be  a  mere 
arbitrary  mandate. 

The  cases  upon  this  subject  are  so  nu- 
merous as  to  ne^d  no  further  elucidation. 

Among  the  later  cases  are  Williams  v. 
Arkansas,  217  U.  S.  70,  54  L.  ed.  673,  30 
Sup.  Ct  Rep.  493,  18  A.  &  E.  Ann.  Gas. 
865;  Watson  v.  Maryland,  218  U.  S.  173, 
54  L.  ed.  987,  30  Sup.  Ct.  Rep.  644;  Chi- 
cago, B.  4k  Q.  R.  Co.  V.  McGuire,  219  U.  S. 
549,  55  L.  ed.  328,  31  Sup.  Ct.  Rep.  250; 
House  V.  Mayes,  210  U.  S.  270,  55  L.  ed. 
213,  31  Sup.  Ct.  Rep.  234. 

Judgment  affirmed. 
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(223  n.  8.  28&.) 
LEWERS   ft  COOKE,  limited,  Appt., 

V. 

MARY  H.  ATCHERLY. 

Courts  (§  98*)  —  Foixowiwo  Territorial 
Decisions  —  OomsLUSiVENEss  of  Judg- 
ment. 

1.  The  holding  of  the  Hawaiian  supreme 
court  that  a  person  seeking  the  registration 
and  confirmation  in  the  court  of  land  reg- 
istration of  a  title  which  depends  upon  an 
unexecuted  decree  is,  as  against  the  holder 
of  the  outstanding  legal  title,  in  the  same 
position  as  a  party  asking  the  aid  of  a 
court  of  chancery  in  executing  a  former 
decree,  and  takes  the  risk  of  opening  up 
such  decree  for  re-examination,  will  be  fol- 
lowed by  the  Federal  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  3  98.*] 

Courts  (§  98*)  — Following  Territorial 
Decisions  — Conclusiveness  of  Judo- 
KENT  OF  Hawaiian  Land  Commission. 

2.  Tlie  Federal  Supreme  Court  will  follow 
a  decision  of  the  Hawaiian  supreme  courts 
that  a  judgment  of  the  land  commission 
of  1845,  adjudging  a  parcel  of  land  to  a 
specified  person  in  fee  simple,  cannot  be  at- 
tacked except  by  a  direct  appeal  to  the  su- 
preme court  provided  by  law. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec. 
Dig.  S  dS.*] 

Wills  (§  427*)— Pbobatb. 

3.  A  decree  establishing  a  will  does 
not  determine  that  any  particular  proper- 
ty belongs  to  the  decedent's  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  9  916;    Dec.  Dig.  9  427.*] 

Lis  Pendens  (§  24*)— Pending  Suit. 

4.  A  purchaser  of  real  property  pendente 
lite  stands  in  no  better  position  than  its 
vendor,  the  complainant  in  such  suit. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  99  88-46;    Dee.  Dig.  9  24.*] 

Appeal  and  Erbob  (|  1099*)— Sxabb  De- 
cisis. 

5.  A    decree   of   the    Hawaiian    supreme 

eourt  overruling  a  demurrer  to  the  bill  in 

a  suit  over  the  title  to  real  property  does 

not  preclude  that  court  from  adopting   a 

contrary    principle    when    the    controversy 

again  comes  before  it^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  99  4370-4379;   Dec.  Dig.  9  1099.*] 

[No.  69.] 

Argued    December    4,    1911.     Decided    De- 
cember 18,  1911. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  decree 
which  affirmed  a  decree  of  the  Court  of 
Land  Kegistration,  refusing  the  registra- 
tion and  confirmation  of  a  title  to  land. 
AfTirmed. 

S''*o  same  case  below,  19  Haw.  334. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Dnvld  L.  Wlthlngton,  William 
R.  Castle,  W.  A.  Greenwell,  and  Alfred  L. 
Castle   for   appellant. 


«t 


Messrs.  Lyie  A.  Blckey  and  E.  M.  Wat- 
son for  appellee. 

o 
*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  an  appeal  from  a  decree  refusing 
to  the  appellant  the  registration  and  con- 
firmation of  its  title  to  a  parcel  of  land, 
described  as  lot  1  of  land  commission 
award  129,  royal  patent  1602.  18  Haw. 
625.  19  Haw.  47.  The  appellant  claims 
through  mesne  conveyances  from  David 
Kalakaua.  Kalakaua  was  adopted  by  one 
Kaniu  as  her  child.  She  had  certain  rights, 
not  fully  defined,  in  the  land,  and  left  all 
her  property  to  Kalakaua  by  an  oral  will 
in  1844.  Her  husband,  Kinimaka,  seems  to 
have  reported  this  to  the  King,  as  required 
in  those  days,  and  there  is  evidence  that 
the  King  disapproved  it  on  account  of  Kala- 
kaua's  youth.  The  fa<;t  is  not  found  or  ad- 
mitted, however,  and  the  judge  who  es- 
tablished the  will  denied  the  power  of  the 
King.  Later  the  King  gave  the  land  to 
Kinimaka,  and  in  1849  the  land  commis-^Q 
sion  adjudged  it  to  him  in  fee  simple.  In  ft 
1856,  on  or* shortly  before  his  coming  of* 
age,  Kalakaua  filed  a  bill  in  equity  in  the 
court  of  land  registration  to  establish  a 
trust  against  Kinimaka,  but  this  suit  waa 
not  carried  to  final  decree.  In  1858  he 
proved  the  will  of  Kaniu,  2  Haw.  82,  and 
thereafter  in  the  same  year  brought  another 
bill  against  the  widow  and  guardian  of  the 
minor  children  of  Kinimaka,  who  had  died, 
which  ended  in  a  decree  that  the  guardian 
convey  the  premises  to  Kalakaua.  This 
was  in  1858.  There  was  no  conveyance  in 
accordance  with  the  decree,  but  Kalakaua 
occupied  the  land  before  and  after  he  be- 
came King,  conveyed  it  to  his  wife,  Kapio- 
lani,  in  1868,  and  after  his  death  she  oc- 
cupied it  until  her  death  in  1808. 

Tlie  respondent  claims  by  virtue  of  a  re- 
mainder limited  in  the  will  of  Kinimaka. 
In  1901  she  brought  an  action  of  eject- 
ment, whereupon  the  Kapiolani  Estate, 
Limited,  brought  a  suit  in  equity  to  re- 
strain her,  on  the  ground  of  the  foregoing 
facts.  There  was  a  demurrer,  which  was 
overruled  (14  Haw.  651),  and  in  that 
stage  of  the  case  the  appellant  bought 
from  the  Kapiolani  Estate.  The  cause  is 
still  pending,  the  parties  having  agreed  to 
try  their  rights  in  the  present  suit. 

When  the  demurrer  to  the  bill  of  the 
Kapiolani  Estate  was  overruled  the  sub- 
ject mainly  discussed  was  whether  the  de- 
cree of  1858  against  the  guardian  of  Kini- 
maka's  children  bound  the  children,  they 
not  having  been  made  parties  to  the  bill, 
ad  it  was  admitted  that  they  should  have 
been.  But  the  decision  now  appealed  from, 
while  hinting  at  a  possible  difference  upon 
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th«t  pointy  in  fiew  of  *'the  many  indiea- 
tions  that  the  decree  of  1868  was  subetan- 
tially  a  eoneent  decree,'*  placed  itself  upon 
a  diiferent  groimd.  It  held  that  the  ap- 
pellant^ ^in  seeking  to  register  a  title  de- 
pending upon  the  unexecuted  decree  in 
Kalakaua  y.  Pai  and  Armstrong,  is,  as 
against  the  holder  of  the  outstanding  legal 
« title,  in  the  same  position  as  a  party  ask- 
•  ing  the  aid  of  a  court  of  ^chancery  in  exe- 
cuting a  former  decree,  and  it  is  well  es- 
tablished that  he  must  take  the  risk  of 
opening  up  such  decree  for  re-examination. 
Lairrenoe  Mfg.  Co.  y.  JanesYille  Cotton 
Mills,  138  U.  S.  552,  34  L.  ed.  1005,  11  Sup. 
Ct.  Rep.  402."  Acting  on  this  rule,  as  to 
the  application  of  which  in  practice  we  see 
no  sufficient  reason  for  not  following  the 
local  court,  the  supreme  court  came  to  the 
conclusion  that  the  adjudication  of  the 
land  commission  in  1849  bound  all  in- 
terests, and  that  the  decree  of  1858  was 
wrong. 

On  this  point  also  there  is  every  reason 
for  attributing  great  weight  to  the  deci- 
sion of  the  court  on  the  spot.  It  concerns 
the  powers  of  another  earlier  local  tribu- 
nal, and  involYes  obscure  local  history  con- 
cerning a  time  when  the  forms  of  our  law 
were  just  beginning  to  superimpose  them- 
aelves  upon  the  customs  of  the  islanders. 
8uch  customs  are  likely  to  be  distorted  when 
translated  into  English  legal  speech.  Thus 
Kaniu  is  spoken  of  as  the  owner  of  the 
land;  yet  a  few  years  before  the  King 
would  haYe  done  with  it  as  he  liked,  and 
that  the  tradition  and  fact  had  not  wholly 
disappeared  after  his  grant  of  the  Constitu- 
tion of  1839  is  indicated  by  his  alleged  con- 
duct touching  the  will.  The  precariousness 
of  titles  is  emphasized  by  the  laws  of  1842. 
8o  it  is  said  that  Kinimaka  was  the  natu- 
ral guardian  of  Kalakaua;  we  presume 
on  the  evidence  that  Kaniu  assented  to  a 
suggestion  that  she  had  better  leave  her 
property  in  Kinimaka's  hands  till  Kala- 
kaua came  of  age.  But  it  would  be  going 
rather  far  to  apply  the  refined  rules  of  the 
English  chancery  concerning  fiduciary  du- 
ties to  the  relations  between  two  Sandwich 
islanders  in  1846,  on  the  strength  of  such 
a  fact.  The  real  foundation  of  settled  titles 
seems  to  have  been  the  establishment  of 
the  land  commission  in  1845.  Thurston  y. 
Bishop,  7  Haw.  421,  428.  When  the  su- 
preme court  of  Hawaii  repeats  what  it  has 
been  saying  for  many  years,  that  the  de- 
cisions of  that  board  could  not  be  attacked 
except  by  a  direct  appeal  to  the  supreme 
A  court  provided  by  law,  no  imperfect  analo- 
?  gy,*such  as  that  of  patents  issued  by  our 
Land  Department,  is  sufficient  to  over- 
throw the  tradition,  fortified  as  It  is  by 
logic  and  good  sense. 


Of  course,  the  later  decree  establishing 
the  will  does  not  affect  the  case.  That  de- 
termined only  that  Kaniu  left  all  her  prop- 
erty to  Kalakaua,  but  not  that  any  particu- 
lar property  belonged  to  the  inheritance. 
The  decree  overruling  the  demurrer  of  the 
defendant  to  the  bill  of  the  Kapiolani  Es- 
tate also  is  relied  upon.  But  as  that  case 
has  not  passed  to  a  final  decree,  and  the 
appellant  bought  the  land  in  controversy 
pendente  h'^e,  it  can  stand  no  better  than 
its  vendor,  the  party  to  the  suit.  Mellen 
V.  Moline  Malleable  Iron  Works,  131  U.  S. 
352,  370,  33  L.  ed.  178,  184,  9  Sup.  Ct.  Rep. 
781.  If  that  case,  instead  of  this,  had  been 
prosecuted  to  final  decree,  there  was  noth- 
ing in  its  former  action  to  hinder  the  su- 
preme court  from  adopting  the  principle 
now  laid  down,  even  though  it  thereby 
should  overrule  an  interlocutory  decision 
previously  reached.  King  v.  West  Vir- 
ginia, 216  U.  S.  92,  100,  101,  54  L.  ed.  306, 
401,  80  Sup.  Ct.  Rep.  225.  Other  details 
were  mentioned  in  argument,  but  nothing 
more  seems  to  us  to  need  remark. 

Decree  affirmed. 


(222  U.  8.  295.) 

THEODORE  ALBERT  MATER,  Appt., 

Y. 

AMERICAN  SECURITY  A  TRUST  COM- 
PANY,  Executor  and  Trustee  under  the 
Last  Will  and  Testament  of  Theodore  J. 
Mayer,  Deceased,  Washington  Loan  & 
Trust  Company,  Trustee,  and  George 
Washington  University. 

Wills  (§7*)— Residuabt  Glausb— EIstatb 

UPON  Condition. 

An  equitable  estate  which  can  be  defeat- 
ed only  by  performance  of  the  conditions 
remains  in  tne  grantor,  and  passes  under 
the  residuary  clause  in  his  will,  where  the 
grantee  executes  a  declaration  of  trust  by 
which  it  is  to  convey  the  premises  to  a 
specified  educational  institution  "when  and 
at  such  times  as"  such  institution  shall 
perform  certain  conditions,  and,  in  case  of 
nonperformanoe  within  a  reasonable  time, 
is  to  reconvey  the  premises  to  the  grantor, 
his  heirs  and  assigns.^ 

[Bd.  Note.— For  otber  'eases,  see  WiUSp  Cent. 
Dig.  I  U;    Dec.  Dig.  |  ?.•] 

[No.  77.] 

Argued  December  6,  1011.    Decided  Decern* 

ber  18,  1011. 


APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su* 
preme  Court  of  the  District,  dismissing  a 
bill  in  a  suit  for  a  oonveyance  to  the  com* 
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plainant  of  a  parcel  of  land  to  which  he 
claims  a  right  under  a  trust  deed.    Afflrmed. 

See  same  case  below,  33  App.  D.  C.  391. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  S.  Worthington,  Eldwln  G. 
Brandenbnrgr,   Clarence   A.   Brandenburg, 
and  F.  Walter  Brandenburg  for  appellant. 
^     Mr.  William  F.  Mattlngly  for  appellees. 
m 

•    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  for  a  conveyance  to  the 
plaintiff  of  a  parcel  of  land  to  which  he 
claims  a  right  under  a  trust  deed  of  his 
father,  Theodore  J.  Mayer.  The  case  was 
heard  on  bill  and  answer,  the  supreme  court 
dismissed  the  bill,  and  its  decree  was  af- 
firmed by  the  court  of  appeals.  33  App. 
D.  C.  301.  The  facts  are  these:  On  Feb- 
ruary 0,  1907,  Mayer  conveyed  the  prem- 
ises to  the  Washington  Loan  &  Trust  Com- 
pany and  the  latter  executed  a  declaration 
of  trust  by  which  it  was  to  convey  them 
to  the  George  Washington  University 
"when  and  at  such  times  as"  the  Univer- 
flity  should  comply  with  certain  conditions, 
by  the  purchase  of  certain  other  specified 
land,  etc.  "In  the  event  of  the  failure  of 
the  said  University  to  comply  with  the 
terms  and  conditions  of  this  trust  within  a 
reasonable  time  after  the  execution  of  this 
instrument,  which  reasonable  time  is  to  be 
•determined  by  the  trustee,  when  said  prop- 
erty, BO  as  aforesaid  conveyed  to  the  trus- 
tee, is  to  be  reconveyed  to  the  said  Theo- 
dore J.  Mayer,  his  heirs  and  assigns."  The 
word  "when"  in  the  sentence  is  superfluous, 
but  the  meaning  is  plain.  The  reasonable 
time  was  determined  and  has  elapsed,  as  is 
agreed  by  the  University  as  well  as  by 
the  trustee,  and  the  conditions  have  not 
been  performed,  but  in  March,  1907,  be- 
fore the  breach  of  condition,  Mayer  died. 

Mayer  made  his  will  on  February  15, 
1907,  a  few  days  after  the  trust  deed  and 
a  month  before  his  death.  After  pecuniary 
legacies  and  a  specific  devise  to  the  plain- 
tiff of  his  residence,  its  contents,  etc.,  he 
^  gave  the  residue  of  his  estate  to  the  Ameri- 
can Security  &  Trust  Company *in  trust  to 
make  various  payments  to  the  plaintiff  at 
different  stated  times,  and  upon  his  at- 
taining the  age  of  forty-eight  years  to  con- 
vey all  of  the  trust  fund  remaining  in  its 
hands  to  the  plaintiff  in  fee.  Then  followed 
gifts  to  the  plaintiff's  children  in  the  event 
of  his  dying  before  the  testator  or  before 
reaching  the  age  of  forty-eight,  and  alter- 
native legacies  if  he  left  no  children  sur- 
viving him.  The  question  is  whether  the 
property  covered  by  the  trust  deed  should 
be  conveyed  to  the  plaintiff  now  or  falls  in- 
to the  residue  to  be  held  upon  the  trusts 
«reated  by  the  will. 


«« 


The  argument  for  the  appellant  is  that 
that  the  grantor,  Mayer,  retained  a  mere 
possibility  of  reverter,  which  was  not  de- 
visable, and  that  if  he  had  more  than  that, 
still  he  did  not  devise  it  by  his  wilL  But 
the  answer  is  plain.  Of  course  the  grantee, 
the  Washington  Loan  &  Trust  Company, 
got  the  legal  title  in  fee,  but  by  its  decla- 
ration of  trust  and  its  answer  it  disavowed 
any  beneficial  interest,  and  if  the  equitable 
title  was  in  Mayer,  it  was  subject  to  devise 
by  him.  But  it  necessarily  was  either  in 
Mayer  or  in  the  George  Washington  Uni- 
versity, and  the  courts  below  were  quite 
right  in  holding  that  all  rights  of  the  Uni- 
versity were  subject  to  a  condition  prece- 
dent that  never  was  fulfilled.  The  begin- 
ning of  its  rights  was  to  be  by  conveyance 
"when  and  at  such  time  as"  the  University 
should  have  made  the  required  purchase. 
Or,  as  stated  in  another  clause  not  yet 
quoted,  "This  declaration  of  trust  is  intend- 
ed to  set  forth  the  terms  and  conditions  un* 
der  which  the  said  Chevy  Chase  property, 
or  the  proceeds  thereof,  is  to  be  conveyed 
or  given  to  the  said  George  Washington 
University."  That  it  was  not  given  until 
those  terms  and  conditions  were  complied 
with  could  not  be  said  more  plainly.  We 
should  add  that  the  University  by  its  an- 
swer makes  no  daim  either  to  the  land 
or  to  the  profits  between  the  date  of  the 
deed  and  the  loss  of  its  rights. 

Mayer,  then,  at  his  death,  had  a  present  o 
equitable  right  to* the  land,  subject  only? 
to  be  defeated  by  an  event  that  has  not 
happened;  and  we  see  as  little  ground  for 
doubting  that  he  disposed  of  it  as  there  is 
for  denying  that  he  had  it.  The  residuary 
clause  is  in  the  usual  form,  ''All  the  rest 
and  residue  of  my  estate,  real,  personal, 
and  mixed,  which  I  now  possess  or  which 
may  hereafter  be  acquired  by  me," — amply 
sufficient  to  carry  the  equitable  estate.  No 
doubt  Mayer  thought  that  the  Chevy  Chase 
property  would  go  another  way,  but  it 
manifestly  was  not  certain,  and  moreover, 
one  of  the  objects  of  a  residuary  clause 
is  to  gather  up  unremembered  as  well  as 
uncertain  rights. 

Decree  affirmed. 


U.  S.  SOO.) 

ACME  HARVESTER  COMPANY, 
Plff.  in  Err., 

V. 

BEEKMAN  LUMBER  COMPANY. 

CouBTs    (§   399*)  —  Federal'  QiTBSTioif  — 

Finding  of  Fact. 

1.  The  right  to  have  a  review  in  the  Fed- 
eral Supreme  Court  of  a  judgment  of  a 
state  court  in  which  the  defeated  party  set 
up  the  pendency  of  bankruptcy  proceedings 
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as  a  bar  to  the  action,  and  further  relied 
upon  an  injunction  issued  out  of  the  bank- 
ruptcy court,  undertaking  to  stay  the  pro- 
ceedings in  the  state  courts  and  also  con- 
tended that  the  proper  construction  of  the 
bankruptcy  act  precluded  the  state  court 
from  taking  jurisdiction,  cannot  be  defeat- 
ed by  the  finding  of  the  state  court  as  a 
matter  of  fact  that  the  bankruptcy  pro- 
ceedings had  been  concluded  by  denial  of 
the  adjudication  in  bankruptcy  and  an 
abandonment  of  the  proceedings 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  1069,  1090;  Dec.  Dig.  |  S99;*  Appeal  and 
Brror.  Cent.  Dig.  9  3385.] 

Bankbuptct  (9  211*)~State  and  Fkdbbal 
Courts. 

2.  The  pendency  of  bankruptcy  proceed- 
ings in  a  Federal  court  when  an  attachment 
•uit  of  a  single  creditor  was  begun  in  a 
state  eourt  precludes  that  court,  when  that 
fact  is  made  to  appear,  from  proceeding  in 
such  suit  to  judgment  and  appropriation  of 
the  property. 

[Ed.  Note.— For  other  cases,  see  'Bankruptcy, 
Dec.  Dig.  I  211.*] 

Baitkbuftot  (1 211*)— Statb  and  Fbdbbal 

COUBTS. 

3.  A  state  court  is  justified  in  proceeding 
to  judgment  on  the  attachment  suit  of  a 
single  creditor,  notwithstanding  the  sug- 
gestion of  the  pendency  of  bankruptcy  pro- 
ceedings, where  the  bankruptcy  court,  find- 
ing an  outstanding  creditors'  committee  un- 
der which  it  was  proposed  to  administer 
and  distribute  the  debtor's  estate,  declined 
to  appoint  a  receiver,  recognizing  the  pro- 
priety of  the  proceedings  of  the  creditors' 
eommittee,  and  received  the  reports  of  such 
committee,  and  allowed  it  for  years  to  oper- 
ate the  property  and  to  mature  a  plan  for 
the  settlement  of  the  debts  outside  of  the 
eourt,  and  not  contemplated  in  the  bank- 
ruptcy act,  the  creditors  in  large  numbers 
having  signified  a  purpose  to  take  stock 
in  a  reorganization,  and  for  more  than 
five  years  after  the  filing  of  the  petition  in 
tMinkruptcy,  having  made  no  attempt  to  ad- 
ludicate  the  debtor  a  bankrupt,  or  proceed 
to  the  settlement  of  the  estate  under  the 
requirements  of  the  act,  since,  under  the 
circumstances,  the  state  court  was  justified 
in  determining  that  the  bankruptcy  court 
had  lost  its  jurisdiction. 

(Bd.  Note.— For  other  cases*  see  Bankruptcy, 
Dec.  Dig.  I  211.*] 

Bankbuptct    (8    391*)— Pboceedinos    in 
State  Coubt  —  Tebbitobial  Jubisdio- 

TION. 

4.  A  Federal  district  court  sitting  as  a 
court  of  bankruptcy  has  no  power  to  issue 
an  00  parte  injunction  without  notice  or 
service  of  process,  attempting  to  restrain  a 
creditor  from  suing  in  a  state  outside  the 
jurisdiction  of  the  district  court,  but  such 
proceeding  could  only  have  binding  force 
upon  the  creditor  if  jurisdiction  were  ob- 
tained over  it  by  ancillary  proceedings  in 
a  court  having  jurisdiction,  and  upon  serv- 
ice of  process  upon  such  creditor. 

[Bd.  Note.— For  other  eases,  see  Bankruptcy, 
Dec.  Dig.  I  Wl.*l 

[No.  O.J 


Argued  and  submitted  April  25,  1911.    De- 
cided December  18,  1011. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judg- 
ment which  afi^rmed  a  judgment  of  the 
Jackson  County  Circuit  Court  in  that  state 
in  favor  of  plaintiff  in  an  action  in  which 
the  pendency  of  bankruptcy  proceedings 
was  set  up  as  a  bar.     Affirmed. 

See  same  case  below  215  Mo.  221,  114 
S.  W.  1087. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  Xew,  £dwin  A. 
Krauthoff,  and  Arthur  Miller  for  plaintiff 
in  error. 

Mr.  Hannis  Taylor  for  defendant  in 
error* 

O 

*Mr.  Justice  Day  delivered  the  opinion* 
of  the  court: 

This  case  is  here  upon  writ  of  error  to  the 
supreme  court  of  the  state  of  Missouri. 
The  facts  stated  in  the  reoord  disclose  that 
on  October  19,  1903,  an  agreement  was 
formulated,  having  for  its  purpose  the 
placing  of  the  affairs  of  the  Aeme  Harvester 
Company,  plaintiff  in  error,  in  the  hands 
of  a  committee  of  creditors.  With  this 
purpose  in  view  an  agreement  for  the  sig^ 
nature  of  the  creditors  was  circulated, 
naming  a  committee  of  five,  and  calling 
upon  the  stockholders  of  the  Acme  Harvest* 
er  Company  to  deposit  their  shares  with 
the  eommittee,  the  directors  and  officers  of  ^ 
the  company  to  resign  their  respective  g 
•offices,  and  the  committee  to  have  power  to  • 
elect  a  board  of  directors,  who  should  act 
until  the  debts  of  the  oompany  were  paid  in 
full,  and,  when  so  paid,  the  shares  of  stock 
to  be  redelivered  to  the  owners.  In  the 
circular  accompanying  the  agreement  for 
the  signature  of  the  creditors  it  was  set 
forth  that  the  affairs  of  the  company  were 
in  such  shape  that,  if  kept  a  g^ing  concern, 
the  debts  could  be  paid,  and  deprecating  a 
resort  to  legal  proceedings  in  court. 

On  October  22,  1903,  certain  creditors 
filed  a  petition  in  involuntary  bankruptcy 
against  the  Acme  Harvester  Company  in 
the  district  court  of  the  United  States  for 
the  Northern  district  of  Illinois,  seeking  to 
have  the  company  adjudicated  a  bankrupt, 
charging  that  it  was  insolvent  and  had 
made  certain  preferential  transfers  of  prop- 
erty. On  October  24,  1903,  the  creditors' 
committee  issued  a  circular  in  which  they 
recited  that  one  half  the  creditors  in  num- 
ber and  two  thirds  in  amount  had  already 
signed  the  creditors'  agreement;  that  a  pe- 
tition in  bankruptcy  had  been  filed  by  a 
law  firm  claiming  to  represent  three  claims, 
for  the  purpose  of  throwing  the  company 
into  bankruptcy;  that  one  of  the  creditors 
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had  already  withdrawn  from  the  proceed- 
ings, and  letting  forth  that  the  success  of 
such  proceedings  would  wreck  the  company, 
destroy  its  business,  and  sacrifice  the  value 
of  its  assets.  The  committee  added  an  ex- 
pression of  its  confidence  that  the  court 
would  deny  an  application  for  a  receiver, 
and  leave  the  business  in  the  hands  of  the 
creditors.  On  October  26,  1003,  the  credit- 
ors' committee  issued  another  circular,  in 
which  it  was  said  that  the  United  States 
district  court  in  Chicago  had  refused  to  ap- 
point a  receiver,  and  in  so  doing  the  judge 
had  said: 

"This  estate  is  a  very  large  one,  and  is 

in  the  hands  of  a  committee  of  reputable 

creditors.    It  is  my  judgment  that  the  ered- 

f^  itors  ought  to  manage  and  control  the  es- 

g  tate.     The   creditors   can    produce   results 

•  much  better  than*any  receiver  in  handling 

a    large    manufacturing    concern    like    the 

Acme  Harvester  Company." 

The  circular  further  said  that  the  court 
had  referred  the  matter  to  the  referee  in 
bankruptcy  to  inquire  into  the  truth  of  the 
allegations  of  the  petition,  and  to  ascer- 
tain whether  the  petitioning  creditors  had 
any  standing  or  right  to  file  the  petition, 
adding  that  there  was  really  only  one  cred- 
itor left  in  the  bankruptcy  proceeding.  On 
November  2,  1903,  a  circular  was  issued  in 
which  it  was  stated  that  an  overwhelming 
majority  of  the  creditors  had  signified 
their  approval  of  the  plan,  and  had  executed 
and  forwarded  the  agreement  to  the  cred- 
itors' committee.  On  December  2,  1903,  the 
Acme  Harvester  Company,  by  its  vice  presi- 
dent, wrote  to  the  Beekman  Lumber  Com- 
pany, calling  attention  to  the  fact  that  the 
lumber  company  had  not  yet  signed  the 
creditors'  agreement,  and  saying: 

"You  may  not  be  aware  that  U.  8.  Judge 
Kohlsaat  has  stopped  the  matter  of  anyone 
bringing  suit  against  this  company,  or  en- 
deavoring to  throw  it  into  bankruptcy,  he 
having  decided  that  we  are  solvent,  and 
that  the  only  reasonable  and  fair  way  to 
handle  the  business,  paying  its  debts,  etc., 
is  through  the  medium  of  the  credit  com- 
mittee, elected  by  our  heaviest  creditors. 
This  being  the  ease,  the  only  basis  on  which 
your  claim  will  receive  recognition  is  by 
Joining  with  the  balance  of  our  creditors, 
signing  the  agreement^  thus  putting  your- 
selves on  record  that  you  are  a  creditor, 
and  are  entitled  to  such  dividends  as  from 
time  to  time  the  committee  might  declare." 
The  Beekman  Lumber  Company,  it  ap* 
pears,  did  not  sign  the  creditors'  agree- 
ment, nor,  so  far  as  the  record  discloses., 
prove  its  claim  in  bankruptcy,  and  on  De- 
cember 7,  1903,  filed  a  petition  in  the  cir- 
cuit court  of  Jackson  county,  Missouri,  for 
the    purpose    of    recovering    a    judgment 


against  the  Acme  Harvester  Company  upon  g 
an* account  for  lumber  sold  and  delivered* 
prior  to  the  institution  of  the  proceedings 
in  bankruptcy.  No  truatee  having  been  se- 
lected in  the  bankruptcy  proceedings,  the 
Acme  Harvester  Company  appeared  in  the 
state  court  to  file  a  motion  to  stay  the 
proceedings,  setting  up  the  pending  pro- 
ceedings in  bankruptcy.  This  motion  was 
sustained  on  January  11,  1904.  On  May 
14,  1904,  motion  to  stay  was  overruled, 
and  the  former  order  set  aside.  On  Octo- 
ber 3,  1904,  a  petition  was  filed  in  the 
district  court  of  the  United  States  at  Chi- 
cago, where  the  bankruptcy  proceedings 
were  pending,  for  an  injunction  against 
the  Beekman  Lumber  Company  to  restrain 
it  from  further  pursuing  its  action  in  the 
state  court.  An  injunction  was  granted, 
without  notice  to  the  Beekman  Lumber 
Company,  on  ew  parte  hearing  the  same 
day.  From  reports  in  the  record  it  appears 
that  the  creditors'  committee  took  charge 
of  the  company's  property,  and,  as  such 
committee,  made  reports  to  the  United 
States  district  judge  at  Chicago  of  the 
doings  of  the  committee  in  the  management 
of  the  property,  purchases,  sales,  etc.  The 
creditors'  committee  also,  issued  a  state- 
ment to  the  creditors,  showing  the  results  of 
the  businessi  inclosing  copies  of  the  re- 
ports made  to  the  Federal  district  court, 
and  commending  a  reorganization  of  the 
company  on  the  basis  of  stock  issued  to 
creditors,  at  par,  for  their  claims,  and  50 
cents  on  the  dollar  to  creditors  who  did 
not  go  into  the  reorganization.  A  circular 
letter,  issued  by  the  committee  on  April 
1,  1905,  states  that  two  thirds  of  the  cred- 
itors had  already  been  heard  from,  about 
eighty  per  cent  (80%)  of  them  desired 
stock,  and  the  rest  preferred  fifty  per  cent 
<50%)  in  cash. 

On  October  12,  1904,  the  Acme  Harvester 
Company  answered  in  the  state  court,  set- 
ting up  the  pendency  of  the  bankruptcy 
proceeding  and  the  issuing  of  the  injunction 
in  the  district  court  of  Chicago.  Replica* 
tion  was  filed  by  the  plaint ifiT,  and,  upon 
trial,  a  judgment  on  the  account  was  direct-  ^ 
ed  and  rendered  on  June  20,  1905,  in  favor  g 
of  the  plaintiff  for  the* amount  of  its  ae«* 
count.  Thereafter  proceedings  in  review 
were  prosecuted  to  the  supreme  court  of 
Missouri,  and  that  court  held  that  the  dis- 
trict court  of  the  United  States  had  no  au- 
thority to  issue  the  injunction  against  pro- 
ceedings in  the  state  court,  and  held  further 
that  the  facts  disclosed  that  the  distrid 
court  of  the  United  States  had  declined  to 
adjudicate  the  Acme  Harvester  Company  a 
bankrupt,  and  left  the  property  to  be  ad- 
ministered outside  of  the  bankruptcy  law, 
and  that  the  prosecution  in  bankruptcy  had 
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been  abandoned.  215  Mo.  221,  114  S.  W. 
1087. 

A  motion  to  dismiss  the  proceedings  for 
want  of  jurisdiction  was  made  in  this 
court  and  passed  for  consideration  to  the 
merits.  The  contention  is  that,  inasmuch 
as  the  supreme  court  of  the  state  found,  as 
a  matter  of  fact,  that  the  bankruptcy  pro- 
ceedings had  been  concluded,  by  denial  of 
the  adjudication  and  an  abandonment  of  the 
proceedings,  that  this  finding  of  fact  is 
binding  upon  this  court  upon  writ  of  error 
to  the  state  court,  and  therefore  there  is  no 
substantial  basis  for  the  writ  of  error. 
We  are  of  the  opinion  that  the  contention 
in  this  respect  is  not  well  founded.  The 
defendant  below  set  up  a  proceeding  in  a 
Federal  court  as  a  protection  against  fur- 
ther prosecution  in  the  state  court.  It 
further  set  up  the  issuing  of  an  injunction 
in  the  Federal  court,  undertaking  to  stay 
proceedings  in  the  state  court.  Thereby  the 
defendant  claimed  the  benefit  of  a  Federal 
right,  which  brought  the  case  within  §  709 
of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1901,  p.  675).  The 
denial  of  a  right  claimed  under  the  judg- 
ment of  a  court  of  the  United  States  lays 
the  foundation  for  a  review  in  this  court. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Long 
Island  Loan  &  T.  Co.  172  U.  8.  403,  43  L. 
ed.  528,  19  Sup.  Ct.  Rep.  238;  Deposit  Bank 
v.  Frankfort,  191  U.  S.  499,  48  L.  ed.  276, 
24  Sup.  Ct.  Rep.  154. 

The  alleged  finding  of  fact  that  the  juris- 
e  diction  of  the  Federal  court  had  ended  can* 
•  not  conclude  this  court  in  •  reviewing  a 
fnefltion  of  this  character.  The  defendant 
asserted  the  power  and  jurisdiction  of  the 
Federal  court,  invoked  before  the  begin- 
ning of  the  state  proceedings,  and  alleged 
its  sufficiency  to  protect  it  against  further 
proceedings  in  the  state  court.  The  right  of 
ultimate  determination  of  a  contention  of 
that  character  in  this  court  cannot  be  de- 
feated by  the  finding  of  the  state  court 
that  the  Federal  court  had  exceeded  or  end- 
ed its  jurisdiction.  The  determination  of 
a  question  of  that  kind  is  not  a  finding 
upon  a  disputed  question  of  fact,  nor  with- 
in that  class  of  cases  in  which  this  court 
has  repeatedly  held  that  the  facts  as  found 
in  the  state  court  would  be  regarded  as  con- 
elusive  here.  Moreover,  the  case  involved  a 
construction  of  the  bankruptcy  act.  As  the 
plaintiff  in  error  contended  that  the  proper 
construction  of  the  act  would  defeat  the 
jurisdiction  of  the  state  court,  the  adverse 
ruling  gave  this  court  jurisdiction.  Rector 
V.  City  Deposit  Bank  Co.  200  U.  S.  405,  50 
L.  ed.  527,  26  Sup.  Ct  Rep.  289. 

Proceeding,  then,  to  the  determination 
ef  the  case  upon  its  merits,  the  first  ques- 
tloii  is.  Should  the  state  court  have  de- 


clined to  exercise  its  jurisdiction  when  the 
pending  proceeding  in  bankruptcy  was  set 
up  in  denial  of  the  right  to  entertain  fur- 
ther proceedings  in  the  state  tribunal!  It 
appears  from  the  facts  already  stated  that 
the  petition  in  bankruptcy  had  been  filed 
some  time  before  the  attempt  to  attach  the 
property  of  the  bankrupt  in  the  hands  of 
the  garnishee  in  the  state  court.  There  is 
no  dispute  upon  this  record  that  the  money 
attached  was  owing  to  the  bankrupt,  and 
was  unquestionably  its  property. 

Whatever  may  be  the  limitations  of  the 
doctrine  declared  by  this  court,  speaking 
by  the  late  Chief  Justice  Fuller  in  Mueller 
V.  Nugent,  184  U.  S.  1,  14,  46  L.  ed.  405, 
411,  22  Sup.  Ct.  Rep.  269,  where  it  is  said: 
"It  is  as  true  of  the  present  law  [1898  (30 
Stat,  at  L.  544,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3418)]  as  it  was  of  that  of  1867 
[14  Stat,  at  L.  517,  chap.  176],  that  the 
filing  of  the  petition  is  a  caveat  to  all  the 
world,  and,  in  effect,  an  attachment  and  in* 
junction.  International  Bank  v.  Sherman, 
101  U.  S.  403,  25  L.  ed.  866.  And  on  ad ju- 1, 
dication,  title  to  the  bankrupt's  property  g 
became  vested  in  the  trustee *(§§  70,  21e),* 
with  actual  or  constructive  possession,  and 
placed  in  the  custody  of  the  bankruptcy 
court," — it  is  none  the  less  certain  that  an 
attachment  of  the  bankrupt's  property  aft- 
er the  filing  of  the  petition  and  before  ad- 
judication cannot  operate  to  remove  the 
bankrupt's  estate  from  the  jurisdiction  of 
the  bankruptcy  court  for  the  purpose  of 
administration  under  the  act  of  Congress. 
It  is  the  purpose  of  the  bankruptcy  law, 
passed  in  pursuance  of  the  power  of  Con- 
gress, to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States, 
to  place  the  property  of  the  bankrupt  un« 
der  the  control  of  the  court,  wherever  it  is 
found,  with  a  view  to  its  equal  distribution 
among  the  creditors.  The  filing  of  the  pe- 
tition is  an  assertion  of  jurisdiction  with 
a  view  to  the  determination  of  the  status 
of  the  bankrupt  and  a  settlement  and  dis- 
tribution  of  his  estate.  The  exclusive  ju- 
risdiction of  the  bankruptcy  court  is  so  far 
in  rerri  that  the  estate  is  regarded  as  tn 
oustodia  Ugia  from  the  filing  of  the  petition. 
It  is  true  that  under  S  70a  of  the  act  of 
1898  the  trustee  of  the  estate,  on  his  ap- 
pointment and  qualification,  is  vested  by 
operation  of  law  with  the  title  of  the  bank- 
rupt as  of  the  date  he  was  adjudicated  a 
bankrupt;  but  there  are  many  provisions 
of  the  law  which  show  its  purpose  to  hold 
the  property  of  the  bankrupt  intact  from 
the  time  of  the  filing  of  the  petition,  in  or- 
der that  it  may  be  administered  under  the 
law  if  an  adjudication  in  bankruptcy  shall 
follow  the  beginning  of  the  proceedings. 
Paragraph  6,  §  70a,  in  reciting  ttie  property 
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which  vetta  in  the  trustee,  says  there  shall 
Test  "property  which,  prior  to  the  filing  of 
the  petition  [the  bankrupt]  .  .  .  could 
by  any  means  have  transferred  or  which 
might  have  been  levied  upon  and  sold  un- 
der judicial  process  against  .  .  .  [the 
bankrupt]."  Under  §  67o  attachments 
within  four  months  before  the  filing  of  the 
petition  are  dissolved  by  the  adjudication 
in  the  event  of  the  insolvency  of  the  bank- 
e  rupt,  if  their  enforcement  would  work  a 
?  preference.  Provision  is  made  *  for  the 
prompt  taking  possession  of  the  bankupt's 
property,  before  adjudication,  if  necessary 
(§  69a).  Every  person  is  forbidden  to  re- 
ceive any  property  after  the  filing  of  the 
petition,  with  intent  to  defeat  the  purposes 
of  the  act.  These  provisions,  and  others 
might  be  recited,  show  the  policy  and  pur- 
pose of  the  bankruptcy  act  to  hold  the  es- 
tate in  the  custody  of  the  court  for  the 
benefit  of  creditors  after  the  filing  of  the 
petition  and  until  the  question  of  adjudica- 
tion is  determined.  To  permit  creditors  to 
attach  the  bankrupt's  property  between  the 
filing  of  the  petition  and  the  time  of  adju- 
dication would  be  to  encourage  a  race  of 
diligence  to  defeat  the  purposes  of  the  act 
and  prevent  the  equal  distribution  of  the 
estate  among  all  creditors  of  the  same  class, 
which  is  the  policy  of  the  law.  The  filing 
of  the  petition  asserts  the  jurisdiction  of 
the  Federal  court,  the  issuing  of  its  process 
brings  the  defendant  into  court,  the  selec- 
tion of  the  trustee  is  to  follow  upon  the  ad- 
judication, and  thereupon  the  estate  be- 
longing to  the  bankrupt,  held  by  him  or  for 
him,  vests  in  the  trustee.  Pending  the  pro- 
ceedings the  law  holds  the  property  to  abide 
the  decision  of  the  court  upon  the  question 
of  adjudication  as  effectively  as  if  an  at- 
tachment had  been  issued,  and  prevents 
creditors  from  defeating  the  purposes  of  the 
law  by  bringing  separate  attachment  suits, 
which  would  virtually  amount  to  prefer- 
ences in  favor  of  such  creditors.  See  in 
this  connection  the  well-considered  cases  of 
State  Bank  r.  Cox,  74  C.  C.  A.  286,  143  Fed. 
91  (CCA.  Seventh  C) ;  Shawnee  County 
▼.  Hurley  (C  C  A.  Eighth  C)  94  C  C  A, 
362,  169  Fed.  92,  94. 

It  follows  that,  if  the  bankruptcy  pro- 
ceedings were  pending,  so  that  the  bank- 
ruptcy court  acquired  jurisdiction  over  the 
estate,  it  was  error  for  the  state  court  to 
proceed  to  a  judgment  and  appropriation  of 
the  property  on  the  attachment  suit  of  a 
•ingle  creditor.  It  therefore  becomes  neces- 
sary  to  inquire  whether  the  state  court  was 
o  right  in  determining  that  the  bankruptcy 
•  court  had* lost  its  jurisdiction  because  of 
the  proceedings  had  therein.  In  addition 
to  the  facts  stated,  the  supreme  court  of 
Missouri,  in  its  opinion,  said  that  at  the 


time  of  the  hearing  in  that  court,  five  years 
after  the  institution  of  bankruptcy  pro- 
ceedings, counsel  admitted  that  no  adjudi- 
cation in  bankruptcy  had  as  yet  taken 
place.  The  case  presented  therefore  shows 
that  the  bankruptcy  court,  upon  the  filing 
of  the  petition  in  bankruptcy,  found  an  out- 
standing creditors'  agreement  under  which 
it  was  proposed  to  administer  and  distrib- 
ute the  estate.  It  declined  to  appoint  a  re- 
ceiver; it  recognized  the  propriety  of  tho 
proceedings  of  the  creditors'  committee;  it 
received  reports  of  the  creditors'  committee, 
and  allowed  it  for  years  to  go  on  in  the 
operation  of  the  property,  to  mature  a  plan 
for  the  settlement  of  the  debts  outside  of 
the  court  and  not  contemplated  in  the  bank- 
ruptcy act.  The  creditors  in  large  numbers 
signified  a  purpose  to  take  stock  in  a  re- 
organization, and  for  more  than  five  years 
after  the  time  of  the  filing  of  the  petition, 
it  was  found  by  the  supreme  court  of  Mis- 
souri, had  made  no  attempt  to  adjudicate 
the  corporation  a  bankrupt,  or  proceed  to 
the  settlement  of  the  estate  under  the  ro- 
quirements  of  the  act. 

It  was  the  duty  of  the  bankruptcy  court, 
if  it  intended  to  administer  the  property 
under  the  bankruptcy  law,  to  promptly  de- 
termine the  question  of  adjudication,  to 
proceed  with  the  selection  of  a  trustee  and 
the  administration  and  distribution  of  the 
estate,  as  required  by  the  act.  This  it  evi- 
dently declined  to  do,  and  permitted  the 
creditors'  committee,  which  had  been  or- 
ganized for  the  avowed  purpose  of  defeating 
court  proceedings,  to  administer  the  estate, 
to  buy  and  sell  property,  and  mature  a  plan 
for  the  reorganization  of  the  concern.  This 
may  have  been  for  the  benefit  of  the  credit* 
ors,  but  it  was  not  the  administration  of 
the  law  as  laid  down  in  the  bankruptcy 
act.  It  is  not  within  the  province  of  the 
bankruptcy  court  to  deny  an  adjudication^ 
in  bankruptcy,  and  then  hold  jurisdiction  h 
*over  the  property  for  the  purpose  of  allow- • 
ing  some  of  the  creditors  to  effect  a  reor- 
ganization and  distribution  of  the  property. 

We  cannot  say  that  the  supreme  court  of 
Missouri  was  wrong;  indeed,  we  think  it 
was  right  in  reaching  the  conclusion  that 
the  district  court  had  declined  to  adjudicate 
the  corporation  a  bankrupt  and  vest  its 
property  in  a  trustee,  and,  deeming  it  best 
for  the  creditors  to  follow  out  their  plans, 
had  found  that  the  case  was  not  one  calling 
for  the  intervention  of  the  bankruptcy 
court.  Indeed,  there  is  nothing  in  the  rec- 
ord to  contradict  the  statement  of  the  cir- 
cular in  evidence  in  the  court  below,  thai 
the  court  had  found  the  corporation  solvent* 
With  the  question  of  adjudication  deter* 
mined  against  the  right  to  proceed  in  bank- 
ruptcy,   the    jurisdiction    of    the  district 
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eourt  ended,  and  the  property  became  sub- 
ject to  the  ordinary  methods  of  procedure 
in  courts  of  competent  jurisdiction. 

It  is  suggested  that  even  now  the  bank- 
ruptcy court  may  proceed  to  an  adjudica- 
tion, but  this  suggestion  is  at  war  with  all 
that  has  been  done  with  the  knowledge  and 
sanction  of  the  district  court.  As  we  have 
seen,  the  property  to  be  administered  in  the 
bankruptcy  court  is  that  which  belonged  to 
the  bankrupt  at  the  filing  of  the  petition, 
and  then  subject  to  his  debts.  This  prop- 
erty can  never  be  recovered.  With  the 
sanction  of  the  district  court  much  of  it  has 
been  sold,  its  character  has  been  changed, 
and  it  has  been  dealt  with  by  the  credit 
ors'  committee  regardless  of  the  provisions 
of  the  bankruptcy  law.  Many  of  the  credit- 
ors have  signified  their  purpose  to  adjust 
their  claims  by  taking  stock  in  a  reorgani- 
cation,  or  50  cents  on  the  dollar,  of  the 
amount  of  their  claims.  The  whole  proceed- 
ing makes  it  clear  that  the  district  court 
denied  the  adjudication  and  declined  to  ex- 
ercise its  jurisdiction  as  a  bankruptcy 
eourt. 
^  As  to  the  injunction,  we  are  of  the  opin- 
io ion  that  there  was  no  power  in  the  dis- 
•  trict  court  to  issue  an  69  pari0*injunction, 
without  notice  or  service  of  process,  at- 
tempting to  restrain  the  Beekman  Lumber 
Gompany  from  suing  in  a  state  outside  the 
Jurisdiction  of  the  district  court  Such  pro- 
ceeding could  only  have  binding  force  upon 
the  lumber  company  if  jurisdiction  were  ob- 
tained over  it  by  proceedings  in  a  court 
having  jurisdiction,  and  upon  service  of 
process  upon  such  creditor. 

Whether  ancillary  proceedings  could  be 
had  in  a  district  court  in  aid  of  the 
jurisdiction  of  an  original  eourt  of  bank- 
ruptcy was  a  subject  of  much  discussion 
and  diverse  decisions  in  the  Federal  courts. 
In  Babbitt  v.  Dutcher,  216  U.  S.  102,  54  L. 
od.  402,  30  Sup.  Ct.  Rep.  372,  and  Re  Elkus, 
216  U.  S.  116,  54  L.  ed.  407,  30  Sup.  Ct. 
Kep.  377,  the  matter  came  before  this  court, 
and  it  was  there  determined  that  there  was 
ancillary  jurisdiction  in  the  courts  of  bank- 
ruptcy, in  aid  of  the  original  jurisdiction 
in  the  bankruptcy  eourt,  to  make  orders 
and  issue  processes  summarily  in  aid  of  the 
original  jurisdiction.  In  the  opinion  in 
Babbitt  v.  Dutcher  it  was  pointed  out  by 
Mr.  Chief  Justice  Fuller,  speaking  for  the 
court,  that  the  jurisdiction  of  the  bank- 
ruptcy courts  under  the  act  of  1898  was 
limited  to  their  respective  territorial  lim- 
its, and  was  in  substance  the  same  as  that 
provided  by  the  act  of  1867,  giving  such 
courts  jurisdiction  in  their  respective  dis- 
tricts in  matters  of  proceedings  in  bank- 
ruptcy. The  necessary  deduction  from  these 
is  to  deny  to  the  district  courts  juris- 


diction such  as  was  sought  to  be  asserted 
in  this  case  by  the  issuing  of  an  injunction 
against  one  not  a  party  to  the  proceeding, 
and  which  undertook  to  have  effect  in  the 
distant  jurisdiction  outside  the  territorial 
jurisdiction  of  the  district  court.  Under 
the  act  of  1898,  as  expounded  in  the  two 
cases  in  216  U.  S.,  supra,  the  injunction 
might  have  been  sought  in  the  district  eourt 
of  the  United  States  in  the  district  in 
Missouri,  where  personal  service  could  havee« 
been  made  upon  the  Beekman  Lumber  Com-  ^ 
pany.  Since  the  decision* in  the  cases  just* 
referred  to,  Congress  has  passed  the  act 
of  June  25,  1910,  amending  the  bankruptcy 
law,  specifically  giving  ancillary  jurisdic* 
tion  over  persons  and  property  within  their 
respectivie  territorial  limits  to  the  district 
courts  of  the  United  States  in  aid  of  the 
receiver  or  trustee  appointed  in  a  bank- 
ruptcy proceeding  pending  in  another  court 
of  bankruptcy.  36  Stat,  at  L.  page  838, 
chap.  412. 

Nor  is  there  anything  in  the  decision  In 
Re  Wood  &  Henderson,  210  U.  S.  246,  52  L. 
ed.  1046,  28  Sup.  Ct.  Rep.  621,  running 
counter  to  the  conclusion  herein  announced. 
In  that  case  it  was  held,  under  §  64d,  giving 
the  bankruptcy  court  having  jurisdiction  of 
the  estate  the  right  to  determine  tho 
amount  of  an  attorneys'  fee  paid  out  of  the 
estate  in  anticipation  of  bankruptcy  pro- 
ceedings, that  notice  might  be  served  out- 
side the  district  with  a  view  to  a  hearing 
to  determine  the  amount  of  such  compensa- 
tion. In  that  case  it  was  expressly  held 
that  $  64d  wfus  tui  generis,  and  the  right 
to  send  notice  to  the  attorneys  outside  of 
the  district  was  based  upon  the  theory  of 
that  section  that  the  property  was  within 
the  jurisdiction  of  the  bankruptcy  court, 
which  could  alone  determine  the  amount  to 
be  deducted  for  the  attorneys'  fee  in  antici- 
pation of  the  proceedings;  that  the  proceed- 
ing was  administrative  in  character,  and 
that  for  its  purpose  a  hearing  might  be  had 
upon  form  of  notice  sufficient  to  advise  the 
attorneys  that  the  eourt  was  proceeding  to 
act  under  the  authority  conferred  by  the 
law. 

Finding  no  error  in  the  judgment  of  the 
Supreme  Court  of  Missouri,  it  is  affirmed. 


(222  U.  S.  283.) 

UNITED  STATES  OF  AMERICA  AT  THE 
RELATION  AND  TO  THE  USE  OF 
ROBERT  D.  KINNEY,  Plff.  in  Err., 

V. 

UNITED    STATES    FIDELITY   &   GUAR- 
ANTY  COMPANY. 

Appeal  and  Erbob  ((  1073*)— Revbhsibub 
Error— Denting  motion  fob  Judgment 
ON  Pleadings. 

1.  The  denial  of  a  motion  for  judgment 
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because  of  the  SnBufficiency  of  an  affidavit 
of  defense,  without  passing  upon  the  merits 
of  the  motion,  cannot  possibly  constitute 
reversible  error,  where  tne  defendant  after- 
wards filed  formal  pleas  to  the  statement 
of  plaintiff's  claim,  and  joined  issue  there- 
on, the  effect  of  the  ruling  being  simply  to 
postpone  consideration  of  the  subject  until 
the  triaL 

[Ed.   Note.— For  other  cases,  see   Appeal   and 
Hrror.  Dec.  Dig.  9  1073.»] 

EIxcEPTioNS,  Bill  of  (§  6*)  — What  Con- 
stitutes. 

2.  A  paper  in  the  record  on  writ  of  er- 
ror, styled  "Exceptions  to  the  Charge  to 
Jury,"  initialed  "J.  B.  McP.,  Trial  Judge," 
and  signed  by  the  plaintiff,  is  not  a  bill 
of  exceptions. 

[Ed.    Note.— For   other   cases,   see  Exceptions, 
Bill  of.  Dec.  Dig.  i  6.*] 

Appeal  and  Brbob  (§  671*)— Bnx  of  ESx- 

CEPTIONS. 

3.  An  appellate  court  has  no  means  of 
determining  whether  reversible  error  arose 
from  the  action  of  the  trial  court  on  any 
of  the  subjects  referred  to  in  the  bill  of 
exceptions,  where  all  such  matters  depend 
for  their  solution  upon  an  examination  of 
the  evidence,  which  is  not  in  the  record. 

[Ed.   Note.— For  other  cases,  see  Appeal   and 
Error,  Cent  Dig.  19  2867-2872;    Dec  Dig.  9  671.») 

< 

[No.  664.] 


Submitted  December  4,  1911.     Decided  De- 
cember 18,  1011. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Cir- 
cuit to  review  a  judgment  which  affirmed 
a  judgment  of  the  Circuit  Court  for  the 
Eastern  District  of  Pennsylvania,  entered 
upon  a  directed  verdict  in  favor  of  defend- 
ant in  a  suit  to  recover  upon  the  bond  of 
a  clerk  of  a  Federal  circuit  court.  Af- 
firmed. 

See  same  ease  below,  186  Fed.  477. 

Mr.  Robert  D.  Kinney,  in  propria  per- 
9ona,  for  plaintiff  in  error. 

Messrs.  Bayard  Henry  and  Thomas 
8toke8  for  defendant  in  error* 


Memorandum  opinion  by  direction  of  the 
court.    By  Mr.  Chief  Justice  White:  ^ 

The  trial  court  instructed  a  verdict  forJJ 
the  defendant,*  and  the  court  below  affirmed  • 
its  action.     The  suit  was  to  recover  upon 
the  bond  of  a  clerk  of  a  circuit  court.    186 
Fed.  477.     We   think  a  motion   to   affirm 
must  prevail. 

All  the  errors  relied  upon  complain  of  a 
refusal  to  grant  a  motion  of  the  plaintiff 
for  judgment  because  of  the  insufficiency  of 
"an  affidavit  of  defense"  and  of  various 
rulings  made  at  the  trial.  Although  the 
motion  for  judgment  was  denied,  its  merits 
were  not  passed  upon,  since  the  effect  of 
the  ruling  was  simply  to  postpone  con- 
sideration of  the  subject  until  the  trial, 
and  therefore  the  exception,  which  was 
formally  allowed,  was  simply  "to  the  re- 
fusal by  the  court  to  decide  the  issue  of 
law  raised  by  plaintiff's  motion  for  judg- 
ment," etc.  But  afterwards  the  defend- 
ant filed  formal  pleas  to  the  statement  of 
plaintiff's  claim  and  joined  issue  thereon. 
As  the  ruling  left  it  open  to  raise  the  ques- 
tion presented  by  the  motion,  it  followa 
that  the  mere  order  of  postponement  did 
not  prejudice  and  cannot  possibly  consti- 
tute reversible  error.  As  to  the  conten- 
tions which  relate  to  occurrences  at  the 
trial,  they  cannot  be  considered,  as  the 
record  contains  no  bill  of  exceptions.  The 
paper  in  the  record  styled  "Exceptions  to 
the  Charge  to  Jury,"  initialed  "J.  B.  McP., 
Trial  Judge,"  and  signed  by  the  plaintiff, 
is  not  a  bill  of  exceptions  (Origet  v.  United 
States,  125  U.  S.  243,  31  L.  ed.  745,  8  Sup. 
Ct.  Rep.  846),  but  if  it  were  to  be  treated 
as  a  bill  of  exceptions,  as  all  the  matters 
therein  referred  to  depend  for  their  solu- 
tion upon  an  examination  of  the  evidence, 
which  is  not  in  the  record,  it  follows  that 
we  have  no  means  of  determining  whether 
reversible  error  arose  from  an  action  of 
the  court  on  any  of  the  subjects  to  which 
the  paper  refers.  This  being  the  case,  ift 
becomes  our  duty  to  affirm. 

Affirmed. 
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VL  B.  SOLTAH,  W.  H.  M.  Lvcbe,  and  J.  0. 

Staupe,  Plffs.  in  Err., 

▼. 

8VSN  HESEIN,  K.  T.  Petersen,  and  Hans 
Krinfflen,  Constituting  the  Board  of 
Coumj  Drain  Commissioners  in  and  for 
Traill  County,  North  Dakota. 

CoNSTiTUTioifAi.  Law  (§  254*)— DuB 
Pbockss  of  Law— Locax  Officsbs. 
1.  The  power  of  a  state  to  determine 
what  duties  may  be  performed  hj  local 
officers,  and  whether  they  shall  be  appoint- 
ed or  elected  by  the  people,  was  not  taken 
away  by  the  due-process-oMaw  clause  of  the 
14th  Amendment  to  the  Federal  Constitu- 
tion. 

[Ed.  Note.— For  otber  cases,  see  CoBstltutional 
Law,  CenL  Dig.  I  T85;    Dec.  Dig.  |  254.*] 

OONSTITUTIONAL   LaW    (8  290*)— DBAIWB  (| 

2*)— Dub  Pbocxss  of  Law— Publio  Im- 
pbotbments.. 

2.  A  state  statute  authorizing  an  appoint- 
ad  drainajre  board  to  determine  whetner  a 
proposed  drain  will  be  a  public  benefit,  and 
to  create  a  drainage  district  consisting  of 
land  which  it  decides  will  be  benefited  by 
such  drain,  and  to  make  special  assessments 
aecordinglv,  is  not  invalidated  by  the  due- 
process-of-iaw  clause  of  the  14th  Amend- 
ment to  the  FedersJ  Constitution,  if  notice 
is  given,  and  an  opportunity  to  be  heard  is 
afforded  the  landowner  before  the  assess- 
ment becomes  a  lien  against  his  property. 
[Sd.  Note.— For  other  cases,  see  Constitutional 
Law,  CenL  Dig.  U  871-875;  Dec.  Dig.  f  290;* 
Drains,  Cent  Dig.  9  17;    Dec.  Dig.  |  2.*] 

CoNsnTunoNAii    Law     (8     254*) —Dub 

Pbocess  of  Law— Taxation. 

3.  The  power  of  a  state  to  compel  a  town- 
ship, as  one  of  its  political  subdivisions,  to 
levy  and  collect  tsLxes  for  the  purpose  of 
paying  the  amount  assessed  acainst  such 
township  for  the  publio  benefils  accruing 
from  the  construction  of  a  drain,  was  not 
taken  away  by  the  due-process-of-law  clause 
of  the  14th  Amendment  to  the  Federal  Con- 
stitution. 

[Ed.  Note.— For  other  cases,  see  ConsUtattonal 
Law,  CenL  Dig.  S  735;    Dec.  Dig.  I  a64.«] 

[No.  76.] 

Argued  December  6,   1911.     Dedded  Jan- 
uary 9,  1012. 


IN  ERROR  to  the  District  Court  of  Traill 
County,  in  the  State  of  North  Dakota, 
to  review  a  decree  affirmed  by  the  Supreme 
Court  of  the  State,  sustaining  a  demurrer 
to  and  dismissing  the  complaint  in  a  suit 
to  enjoin  a  drainage  board  from  making  and 
eolleeting  special  assessments  for  benefits 
conferred  by  a  drain.    Affirmed. 

See  same  case  below  in  supreme  court,  17 
N.  D.  893,  117  N.  W.  125. 

Messrs.  Edward  Bngemd  and  P.  G. 
Swenson  for  plaintiffs  in  error. 

The  court  declined  to  hear  Mr.  J.  8.  Wat- 
son for  defendants  in  error. 


HBSKm.  103  .-9 

et 

*  Memorandum    opinion   by    direction    of* 
the  court.    Mr.  Justice  Lamar: 

Under  the  North  Dakota  statute  the 
county  commissions  are  authorized  to  ap- 
point a  drainage  board  in  each  county.  On 
the  petition  of  six  persons,  owning  land  to  bo 
affected,  or  of  a  sufficient  number  to  show 
a  public  demand  where  the  drain  is  intend- 
ed to  benefit  a  township,  the  board  makes  a 
preliminary  examination.  If  it  finds  that 
the  drain  is  for  the  public  good  and  will 
cost  less  than  the  benefits,  ''notice  contain- 
ing a  copy  of  the  petition  is  published  and 
an  opportunity  to  be  heard  upon  the  matr 
ters  pertaining  thereto  afforded  the  owners 
of  all  lands  to  be  affected."  "If  it  shall  ap- 
pear that  there  was  sufficient  cause  for  mak- 
ing the  petition,  and  that  the  proposed 
drain  will  not  cost  more  than  the  amoimt 
of  the  benefits,"  the  board  shall  establish 
the  drain.  Their  assessment  of  benefits  is 
subject  to  review,  but,  when  confirmed,  is 
final,  and  is  then  extended  on  the  tax  list 
and  collected  as  other  taxes, — the  amount 
assessed  to  any  township  is  required  to  be 
included  in  its  first  general  tax  levy  there- 
after. 

Hie  plaintiffs  in  error,  owning  land  ia 
Mayville  and  Morgan  townships.  North  Da- 
kota, brought  proceedings  to  enjoin  a  drain- 
age board  appointed  by  county  commission- 
ers from  making  and  collecting  special  as- 
sessments against  plaintiffs  in  error  and  the 
townships,  for  their  proportion  of  the  cost 
of  a  drain  ordered  to  be  constructed. 

The  supreme  court  of  the  state  held  that,^ 
while  taxes  could  only  be  levied  by  elected  e« 
officers,  special  assessments^for  benefits  con-  • 
ferred  by  such  drains  might  be  imposed  by 
appointed  officers,  and  that  the  statute  af- 
forded due  process  of  law.     So  far  as  the 
Federal  questions  are  concerned,  the  judg- 
ment must  be  affirmed.  For — 

1.  The  14th  Amendment  does  not  deprive 
a  state  of  the  power  to  determine  what  du- 
ties may  be  performed  by  local  officers,  nor 
whether  they  shall  be  appointed,  or  elected 
by  the  people.  Dreyer  ▼.  Illinois,  187  U. 
a  72,  (2)  83,  47  L.  ed.  79,  85,  23  Sup.  Ct 
Rep.  28,  16  Am.  Crim.  Rep.  253;  Prentis  ▼. 
Atlantic  Coast  Line  R.  Co.  211  U.  S.  210, 
53  L.  ed.  150,  29  Sup.  Ct  Rep.  67;  Mobile 
County  V.  Kimball,  102  U.  S.  706,  26  L.  ed. 
242;  Fallbrook  Irrig.  Diet.  v.  Bradley,  164 
U.  S.  112,  167,  41  L.  ed.  369,  391,  17  Sup. 
Ct  Rep.  56. 

2.  Neither  does  that  amendment  invali- 
date an  act  authorizing  an  appointed  board 
to  determine  whether  a  proposed  drain  will 
be  of  public  benefit,  and  to  create  a  drain- 
age district  consisting  of  land  which  it  de- 
cides will  be  benefited  by  such  drain,  and 
to  make  special  assessments  accordingly,  if, 
as  here,  notice  is  given  and  an  opportunity 


•f^  other  otMS  see  same  topic  ft  |  vmoMB  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  R^p'r  Index  »      ^ 
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to  be  heard  afforded  the  landowner  before 
the  assessment  becomes  a  lien  against  his 
property.    Ibid. 

3.  Nor  does  that  amendment  deprive  a 
state  of  the  power  to  compel  a  township,  as 
one  of  its  political  subdivisions,  to  levy  and 
collect  taxes  for  the  purpose  of  paying  the 
amount  assessed  against  such  township  for 
the  public  benefits  accruing  for  the  con- 
struction of  the  drain.  Ibid.;  Bauman  v. 
Ross,  167  U.  S.  548,  689-593,  42  L.  ed.  270, 
288,  280,  17  Sup.  Ct.  Rep.  966.  Mobile 
County  v.  Kimball,  102  U.  S.  703, 704,  26  L. 
ed.  241,  242. 

A£Srmed. 


(222  U.  S.  638.) 

li.  B.  JOUNSON  and  William  Chandler, 

Plffs.  in  Err., 
▼. 

B.  T.  COLLIER. 

Bankbuptct  (I  890* )— Collection  oi*  As- 

BET&-^SuiT  BT  Bankrupt. 

A  voluntary  bankrupt  has  sufficient  title, 
prior  to  the  election  of  the  trustee,  to  the 
personal  property  included  in  his  schedule 
of  assets,  to  enable  him  to  bring,  and  in  ease 
the  trustee  neither  sues  nor  intervenes,  to 
prosecute  to  judgment,  a  suit  for  damages 
occasioned  by  the  alleged  unlawful  judicial 
•ale  of  a  portion  of  such  property  after  he 
had  filed  a  claim  of  exemption. 

[Bd.   Note.— For  other  casei,  see  Bankruptcy, 
Dec.  Dig.  I  890.*] 

[No.  104.1 

Argued  December   14,    16,   1911.     Decided 
January  0,  1012. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  City  Court 
of  Gadsden,  in  that  state,  in  favor  of  plain- 
tiff in  an  action  by  a  bankrupt  for  dam- 
ages occasioned  by  the  allied  unlawful 
judicial  sale  of  a  portion  of  the  property  in- 
cluded in  his  schedule  of  assets  after  he 
had  filed  a  claim  of  exemption.  Affirmed. 
See  same  case  below,  161  Ala.  204,  40  So. 
761. 

Statement  by  Mr.  Justice  Lamar: 
M.  Bw  Johnson,  as  executor,  recovered 
judgment  against  B.  T.  Collier,  in  the  city 
oourt  of  Gadsden,  Alabama.  Execution 
thereon  was  levied  July  20,  1006,  on  certain 
personal  property. 

Under  a  provision  of  the  Alabama  statute. 
Collier  immediately  filed  with  the  sheriff  a 
elaim  of  exemption.  On  the  same  day  he 
filed,  in  the  proper  district  court  of  the 
United  States,  a  voluntary  petition  in  bank- 
ruptcy, including  this  property  in  his  sched- 
ule of  assets.    Notwitlistanding  the  claim  of 


exemption,  the  sheriff  sold  the  property  at 
public  outcry  on  July  30,  1006. 

Thereafter,  on  a  date  not  shown  by  the 
record,  Collier  was  adjudicated  a  bankrupt. 
On  August  8,  1906,  before  a  trustee  was 
elected,  he  brought  suit  against  both  John- 
son and  the  sheriff  for  damages,  on  the  the- 
ory that  the  sale  of  the  property  after  the 
filing  of  the  claim  of  exemption  made  them 
trespassers  ah  initio.  The  defendants  filed 
a  plea,  in  which  they  set  up  the  pendency 
of  the  bankruptcy  proceedings,  and  alleged 
that  Collier  had  no  title  to  the  cause  of  ac- 
tion, which  was  in  gremio  legis  until  the^ 
election  of  the  trustee,  and  for  that  reason  g 
he  could  not  maintain  a  suit^for  damages* 
occasioned  by  the  unlawful  sale  of  proper- 
ty included  in  the  schedule  of  assets.  A  de- 
murrer to  this  plea  was  sustained.  The 
jury  found  a  verdict  in  favor  of  Collier, 
which  the  trial  court  refused  to  set  aside. 
This  ruling  was  affirmed,  and  the  case  is 
here  on  writ  of  error  from  that  judgment 
of  the  supreme  court  of  Alabama. 

Mr.  George  D.  Motley  for  plaintiffs  in 
error. 

Mr.  Amos  B.  Goodhue  for  defendant  in 
error. 

Mr.  Justice  liamar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  trustee,  with  the  approval  of  the 
court,  may  prosecute  any  suit  commenced  by 
the  bankrupt  prior  to  the  adjudication. 
(I  llc^  i  But  the  statute  is  otherwise  silent 
as  to  the  right  of  the  bankrupt  himself  to 
begin  a  suit  in  the  time  which  intervenes 
between  the  filing  of  the  petition  and  the 
election  of  the  trustee.  There  is  a  conflict 
in  the  conclusions  reached  in  the  few  cases 
dealing  with  this  question.  Rand  ▼.  Sage, 
94  Minn.  344,  102  N.  W.  864;  Rand  v.  Iowa 
C.  R.  Co.,  186  N.  Y.  58,  116  Am.  St.  Rep. 
630,  78  N.  E.  574,  9  A.  &  E.  Ann.  Cas.  542; 
Gordon  ▼.  Mechanics'  &  T.  Ins.  Co.,  120  La. 
444,  15  L.R.A.(N.S.)  827,  124  Am.  St.  Rep. 
434,  45  So.  384,  14  A.  &  E.  Ann.  Cas.  886. 

While  for  many  purposes  the  filing  of  the 
petition  operates  in  the  nature  of  an  at- 
tachment upon  ehoses  in  action  and  other 
property  of  the  bankrupt,  yet  his  title  is  not 
thereby  devested.  He  is  still  the  owner, 
though  holding  in  trust  until  the  appoint^ 
ment  and  qualification  of  the  trustee,  who 
thereupon  becomes  "vested  by  operation  of 
law  with  the  title  of  the  bankrupt"  as  of 
the  date  of  adjudication.     <8  70J  a 

Until  such  election  the  bankrupt  has  title, 
— defeasible,  but  sufficient  to  authorize  the 
institution  and  maintenance  of  a  suit  on 
any  cause  of  action  oUierwise  possessed  by 
him.    It  is  to  the  interest  of  all  oonoemed 


*For  other  oases  sea  same  topic  ft  I  number  In  Dae.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indazaa 
« Act  July  t  l^S,  e.  S4t  80  Stat  MS  (U.  a  Comp.  St  IMU  p,  t4»). 
>  80  Stat  565  (U.  6.  Comp.  St  UOl,  p.  8461.) 
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•  that  this  should  be  so.  *There  must  always 
some  time  elapse  between  the  filing  of  the 
petition  and  the  meeting  of  the  creditors. 
During  that  period  it  may  frequently  be  im- 
portant that  action  should  be  commenced, 
attachments  and  garnishments  issued,  and 
proceedings  taken  to  recover  what  would  be 
lost  if  it  were  necessary  to  wait  until  the 
trustee  was  elected.  The  institution  of  such 
suit  will  result  in  no  harm  to  the  estate. 
For  if  the  trustee  prefers  to  begin  a  new  ac- 
tion in  the  same  or  another  coiurt,  in  his 
own  name,  the  one  previously  brought  can 
be  abated.  If,  however,  he  is  of  opinion 
that  it  would  be  to  the  benefit  of  the  cred- 
itors, he  may  intervene  in  the  suit  com- 
menced by  the  bankrupt,  and  avail  himself 
of  rights  and  priorities  thereby  acquired. 
Thatcher  v.  Rockwell,  105  U.  8.  460,  26  L. 
cd.  050. 

If,  because  of  the  disproportionate  ex- 
pense, or  uncertainty  as  to  the  result,  the 
trustee  neither  sues  nor  intervenes,  there  is 
no  reason  why  the  bankrupt  himself  should 
not  continue  the  litigation.  He  has  an  in- 
terest in  making  the  dividend  for  creditors 
as  large  as  possible,  and  in  some  states  the 
more  direct  interest  of  creating  a  fund 
which  may  be  set  apart  to  him  as  an  ex- 
emption. If  the  trustee  will  not  sue  and 
the  bankrupt  cannot  sue,  it  might  result  in 
the  bankrupt's  debtor  being  discharged  of 
an  actual  liability.  The  statute  indicates 
no  such  purpose,  and  if  money  or  property 
is  finally  recovered,  it  will  be  for  the  bene- 
fit of  the  estate.  Nor  is  there  any  merit  in 
the  suggestion  that  this  might  involve  a  lia- 
bility to  pay  both  the  bankrupt  and  the 
trustee.  The  defendant  in  any  such  suit 
ean,  by  order  of  the  bankrupt  court,  be  am- 
ply protected  against  any  danger  of  being 
made  to  pay  twice.  Rand  v.  Iowa  C.  R.  Co. 
186  N.  Y.  58,  116  Am.  St.  Rep.  630,  78  N.  E. 
674,  0  A.  4k  E.  Ann.  Cas.  542;  Southern 
Exp.  Co.  ▼.  Connor,  40  Ga.  415. 

There  was  no  error  In  holding  that  the 
bankrupt  had  title  to  the  cause  of  action 
and  could  institute  and  maintain  suit  there- 


Affirmed* 


KEENET  Y.  ^fEW  YORK. 
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(222  U.  S.  625.) 

FRED.  C.  EEENEY,  Individually  and  as 
Administrator  of  the  Estate  of  Susan  A. 
Keeney,  Deceased,  Seth  A.  Keeney  and 
Angie  Keeney  Schwegel,  Plffs.  in  Err., 

Y. 

COMPTROLLER  OF  THE  STATE  OF  NEW 

YORK. 

COHSTITUTIONAL  LAW   (|  283*)— TAXATION 

(I  859* )— Due  Process  op  Law— Inheb- 
ZTAifOE  Tax— Tbansfebs  Inter  Vivos. 

1.  Property   Is   not   taken    without    due 
process  of  Taw,  contrary  to  U.  S.  Const., 


14th  Amend.,  by  the  imposition  of  the  tax 
authorized  by  N.  Y.  Laws  1806,  chap.  908, 
when  property  is  transferred  by  deed  in- 
tended to  take  effect  upon  the  death  of  the 
grantor. 

nSd.  Note.— For  other  eases,  tee  Constitutional 
Law.  Cent  Dig.  91  904-906;  Dec  Dig.  I  283;* 
Taxation*  Cent.  Dig.  |  1674;    Dec.  Dig.  |  159.*] 

CONSTITUTIONAIi  LAW  (8  229*)— EQUAL 
PROTECmON   OF  THE  LaW 8— INHERITANCE 

Tax— Transfers  Inter  Yitos. 

2.  The  tax  measured  by  the  value  of  the 
property,  authorized  by  K.  Y.  Laws  1896. 
chan.  908,  when  property  is  transferred  br 
deed  intended  to  take  effect  upon  the  death 
of  the  grantor,  is  one  in  the  nature  of  an 
excise  tax  on  the  transfer,  and  is  not  Toid 
as  denying  the  equal  protection  of  the  laws 
guaranteed  b^  U.  8.  Const.,  14th  Amend.» 
because  lackmg  in  the  elements  of  uni- 
formity and  equality  required  in  the  assess- 
ment of  property  taxes. 

PM.  Note.— For  other  cases,  aee  Constitutional 
Law,  CenL  Dig.  |  686;    Dec.  Dig.  9  229.»] 

Constitutional  Law  (8  229* )— Equal 
Protection  of  the  Laws— Classifica- 
tion—Taxinq  Transfers  Inter  Vivos. 

3.  Subjecting  to  the  tax  authorized  by 
N.  Y.  Laws  1890,  chap.  908,  a  transfer  of 
property  by  deed  intended  to  take  ef- 
fect at  the  death  of  the  gprantor,  without 
taxing  transfers  intended  to  tske  effect 
upon  the  death  of  some  person  other  than 
the  ^antor,  or  upon  the  happening  of  a 
certain  or  contingent  event,  does  not  in- 
volve 6uch  a  discrimination  as  to  deny  the 
equal  protection  of  the  laws  guaranteed  by 
the  14th  Amendment  to  the  Federal  Con- 
stitution. 

[Bid.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §  685;    Dec.  Dig.  9  229.*] 

Constitutional  Law  (|  42*)— Wno  Mat 
Question  Validity  op  Statute. 

4.  Children  of  a  decedent,  who,  because  of 
their  relationship,  are  assessed  at  the  low- 
est rate  fixed  by  N.  Y.  Laws  1896,  chap. 
908,  imposing  a  tax  when  property  is  trans- 
ferred by  deed  intended  to  tske  effect  at 
the  death  of  the  grantor,  cannot  urge  that 
such  statute  operates  to  deny  the  equal  pro- 
tection of  the  laws  because  transfers  to  ool- 
laterals  and  strangers  in  blood  are  taxed 
a  higher  rate. 

CEd.  Note.— For  other  eases,  see  Constitutional 
Law»  Cent  Die.  91  M,  40;    Deo.  Dig.  9  42.*] 

Taxation  (|  868*)— Inheritance  Tax^ 
Transfers  Inter  Vivos— Situs. 
6.  The  transfer  tax  authorized  by  N".  Y. 
Laws  1896,  chap.  908,  when  personal  prop- 
erty is  transferred  by  a  resident  of  the 
state  by  deed  intended  to  take  effect  at  her 
dtoth,  may  validly  be  imposed,  although,  ai 
the  time  of  the  grantor's  death,  when  the 
payment  of  the  tax  is  required,  the  prop- 
er^ is  in  another  state,  in  the  hands  of  %■ 
trustee  holding  the  title  and  possession  by 

virtue  of  such  deed. 

[Bd.  Note.— For  other  cases,  see  Taxation^ 
Cent  Dig.  91  1688-1687;    Dec.  Dig.  9  86S.M 

[No.  81.] 

Argued  December  6,   1911.     Decided  Jaa^ 

nary  9, 1912. 


•For  other  cases  see  same  topic  A  9  NUifna  in  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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IN  ERROR  to  the  Surrogate's  Court  of 
the  County  of  Kings,  in  the  state  of 
New  York,  to  review  a  judgment  imposing 
a  transfer  tax,  entered  in  pursuance  of  the 
mandate  of  the  Court  of  Appeals  of  that 
state,  which  affirmed  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  See- 
ond  Department,  which  had,  in  turn,  af- 
firmed a  decree  of  the  Surrogate's  Court. 
Affirmed. 

See  same  case  below  in  Court  of  Appeals, 
^  104  N.  Y.  281,  87  N.  E.  428. 


U9 


•     *  Statement  by  Mr.  Justice  Ijamar: 

On  June  13,  1903,  Susan  A.  Keeney,  a 
resident  of  New  York,  being  in  good  health, 
executed  in  Kings  county  a  deed,  whereby 
she  conveyed  a  cattle  ranch  in  Texas  and 
certain  stocks  and  bonds  to  the  Fidelity 
Trust  Company  of  Newark,  New  Jersey,  in 
trust,  to  hold  the  same  during  her  life- 
time, and  to  divide  the  net  income  equally 
between  herself  and  her  three  children, 
two  of  whom  reside  out  of  the  state  of 
New  York.  The  deed  further  provided 
that  after  her  death  the  trustees  should 
pay  the  entire  income,  or  transfer  the  prop- 
erty, to  her  children,  or  their  issue,  on 
terms  and  limitations  not  material  to  this 
investigation.  In  the  deed  she  "reserved 
the  right  to  revoke  or  alter  the  whole  or 
any  part  of  the  trust  conveyance,  at  any 
time  after  six  months'  notice  in  writing." 
She  died  March  29,  1907,  being  at  the  time 
a  resident  of  Kings  coimty,  leaving  an  es- 
tate of  the  value  of  $25,000  and  the  three 
children  as  sole  heirs  at  law. 

In    tax   proceedings   the   proper   officers 

found  that  the  stocks  and  bonds  were  of 

the    then    value    of    $773,600,    one    fourth 

($193,400)     being    for    the    use    of    Mrs. 

^Keeney  for  life,  and  the  remainder  to  her 

et  children,  being  intended  to  take  effect  at 

i^her  death.    It  was  held  that  their*interest 

was  subject  to  the  tax  imposed  by  the  New 

York  statute  of  1896,  which  provides: 

"A  tax  shall  be  and  is  hereby  imposed 
upon  the  transfer  of  any  property,  real 
or  personal  ...  or  of  any  interest 
therein  or  income  therefrom,  in  trust  or 
otherwise.  ...  3.  When  the  transfer 
is  of  property  made  by  a  resident,  or  by  a 
nonresident,  when  such  nonresident's  prop- 
erty is  within  this  state,  by  deed,  grant, 
bargain,  sale,  or  gift  made  in  contempla- 
tion of  the  death  of  the  grantor,  vendor, 
or  donor,  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such 
death."     [Laws  of  1896,  chap.  908,  §  220.] 

Mrs.  Keeney's  administrator  and  chil- 
dren appealed  on  the  ground  that  the  tax- 
able transfer  act  of  New  York,  in  so  far  as 
it  imposes  a  tax  upon  proper^  transferred 
inter  v9vo9,  violated  the  14th  Amendment, 


I  in  that  it  took  the  property  without  due 
process  of  law,  and  the  different  rates  of 
taxation  and  classification  were  of  such 
discriminatory  a  character  as  to  deny  the 
equal  protection  of  the  law. 

The  judgment  was  affirmed.  The  ease 
is  here  on  writ  of  error  from  the  final 
order  of  the  surrogate  court,  entered  in 
pursuance  of  the  mandate  of  the  court  of 
appeals.     194  N.  Y.  281,  87  N.  E.  428. 

Messrs.  George  F.  Oanfleld  and  Karl 

T.  Frederick  for  plaintiffs  in  error. 

Mr.  Williani  liaw  Stout  for  defendant 
in  error.  ^^ 

CO 

\a 
Mr.  Justice   Ijaniart   after  making  tha* 

foregoing  statement,  delivered  the  opinion 

of  the  court: 

So  much  of  the  New  York  statute  at 
imposes  an  inheritance  tax  was  sustained 
in  Plummer  v.  Coler,  178  U.  S.  115,  44  Lb 
ed.  998,  20  Sup.  Ct  Bep.  829^  and  in  sev- 
eral decisions  of  the  court  of  appeals  of 
that  state.  But  the  plaintiffs  insist  that 
there  is  a  radical  difference  between  an  in* 
heritance  tax  and  one  on  transfers  inter 
vivoe.  The  firsts  they  say,  is  an  excise  im* 
posed  on  a  privil^^e;  while  that  com* 
plained  of  here  is  really  on  property,  though 
called  a  tax  on  a  transfer.  They  argue 
that  inheritance  taxes  have  been  sustained 
on  the  ground  (United  States  v.  Perkins, 
163  U.  S.  625,  41  L.  ed.  287,  16  Sup.  Ct 
Rep.  1073)  that  no  one  has  the  natural 
right  to  acquire  property  by  will  or  de- 
scent, and  if  the  state  permits  such  ae* 
quisition,  it  may  require  the  payment  of 
a  tax  as  a  condition  precedent  to  the  right 
of  using  that  privilege.  On  the  other  hand, 
they  contend  that  the  right  to  convey  or 
come  into  possession  does  not  depend  upon 
a  statutory  or  taxable  privilege,  but  is  a 
right  incident  to  the  ownership  of  prop« 
erty,  and  that  the  tax  imposed  by  this 
statute  on  that  right  is  in  effect  a  tax  on 
the  property  itself,  and  void  because  lack- 
ing in  the  elements  of  uniformity  and 
equality  required  in  the  assessment  of 
property  taxes. 

But,    if   any   such   distinction   could   be 
made  between  taxing  a  right  and  taxing 
a  privilege,   it  would  not  avail   plaintiffs 
in  the  present  case.     There  is  no  natural 
right  to  create  artificial  and  technical  es- 
tates  with  limitations   over,   nor   has  the 
remainderman  any  more  right  to  succeed 
to  the  possession  of  property  under  such 
deeds  than  legatees  and  devisees  under  a 
will.     The  privilege  of  acquiring  property 
by  such  an  instrument  is  as  much  depend-  ^ 
ent   upon    the   law   as   that   of    acquiring  g 
property  by  *  inheritance,  and  transfers  by* 
deed  to  take  effect  at  death  have  frequent- 
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]j  been  elassed  with  death  duties,  legacy 
and  inheritance  taxes.  Some  statutes  go 
further  than  that  of  New  York,  and  tax 
gratnitoua  acquisitions  under  marriage 
settlements,  trust  conveyances,  or  other 
instruments  where  the  transfer  of  prop- 
erty takes  effect  upon  the  death,  not  mere- 
ly of  the  grantor,  but  of  any  person  whom- 
soever. 

This  was  true  under  the  internal  revenue 
met  of  1864  [13  Stat,  at  L.  223,  chap.  173]. 
It  imposed  a  succession  tax  on  "all  dis- 
positions of  real  estate,  taking  effect  upon 
the  death  of  any  person."  It  was  not  ap- 
portioned, and  would  have  been  void  if  a 
tax  on  property.  But  it  was  held  that  "it 
was  not  a  tax  on  land,"  since  "the  sue- 
eession  or  devolution  of  the  real  estate 
is  the  subject-matter  of  the  tax  .  .  . 
whether  .  .  •  effected  by  will,  deed,  or 
law  of  descent."  Scholey  v.  Rew,  23  Wall. 
847,  23  L.  ed.  101,  cited  and  followed, 
Knowlton  v.  Moore,  178  U.  S.  78-^1,  44 
L.  ed.  984-986,  20  Sup.  Ct  Rep.  747. 

Wherever  the  amount  of  a  tax  is,  as 
here,  to  be  measured  by  the  value  of  prop- 
erty, it  has  been  earnestly  argued  that  it 
was  to  tax  the  property  itself,  and  that 
to  ignore  that  feature  is  to  put  the  name 
above  the  fact.  But  when  the  state  de- 
eides  to  impose  such  a  tax,  the  amount 
must  be  determined  by  some  standard.  To 
require  the  same  amount  to  be  paid  on  all 
transfers  is  not  so  fair  as  to  impose  the 
burden  in  proportion  to  the  value  of  the 
property.  An  excise  on  transfers,  there- 
fore, does  not  lose  that  eharacter  because 
the  amount  to  be  paid  is  determined  by 
the  values  convoyed.  In  view  of  the  de* 
eisions  in  Magoun  v.  Illinois  Trust  ft  Sav. 
Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18 
Sup.  Ct.  Rep.  694,  and  the  other  cases 
already  cited,  it  is  imneoessary  to  review 
the  arguments  pro  and  con,  and  again 
point  out  the  distinction  whieh  has  been 
made  and  sustained  between  excises  and  ad 
valorem  taxes.  We  therefore  accept  the 
•seonclusion  of  the  court  of  appeals  of  New 
•  York,  that  the  statute  of  ^  that  state  im- 
posing a  tax  on  the  transfers  of  property 
"intended  to  take  effect  in  possession  or 
Mijoyment  at  or  after  the  death  of  grant- 
Mr*  is  "not  a  property  tax,  but  in  the  na- 
tnrs  of  an  excise  tax  on  the  transfer  of 
fivperty."     194  N.  Y.  281,  87  N.  E.  428. 

Hie  validity  of  the  tax  must  be  deter- 
■dned  by  the  laws  of  New  York.  The  14th 
Amendment  does  not  diminish  the  taxing 
power  of  the  state,  but  only  requires  that, 
in  its  exercise,  the  citizen  must  be  afforded 
an  opportunity  to  be  heard  on  all  ques- 
tions of  liability  and  value,  and  shall  not, 
by    arbitrary    and    discriminatory    pvori* 


sions,  be  denied  equal  protection.  It  does 
not  deprive  the  state  of  the  power  to  select 
the  subjects  of  taxation.  But  it  does  not 
follow  that  because  it  can  tax  any  trans- 
fer (New  York  ex  rel.  Hatch  v.  Reardon, 
204  U.  S.  159,  61  L.  ed.  422,  27  Sup.  Ct 
Rep.  188),  that  it  must  tax  all  transfers, 
or  that  all  must  be  treated  alike. 

It  is  true  that  in  New  York  it  is  as 
lawful  to  ereate  an  estate  for  life,  with 
remainder  after  the  death  of  grantor,  as 
it  is  to  convey  in  fee,  or  with  remainder 
after  the  death  of  a  third  person,  or  on 
the  happening  of  a  particular  event.  But 
there  is  a  difference  in  law  as  well  as  in 
practical  effect  between  these  various  es- 
tates. Every  encouragement  is  given  to 
making  conveyances  in  fee.  But,  from  an 
early  date,  public  policy  has  been  opposed 
to  the  private  interest  which  impelled  men 
to  withdraw  property  from  the  channels 
of  trade  and  tie  it  up  with  limitations  in- 
tended, among  other  things,  to  secure  to 
the  beneficiary  the  use  of  the  property, 
while  at  the  same  time  removing  it,  to 
some  extent,  from  liability  for  his  debts. 
The  favored  transfers  in  fee  need  not  be 
taxed  with  the  latter,  even  though  the  law 
permits  their  creation.  These  latter  estates 
also  differ  among  themselves.  Where  the 
grantor  makes  a  transfer  of  property  to 
take  effect  on  the  death  of  a  third  person,  it 
might,  under  the  ruling  in  Scholey  v.  Rew» 
supra,  be  taxed  as  a  devolution  or  succes- 
sion.    But  under  such  an  instrument  the 

CD 

grantor  does  not  retain  the  use  and  power  m 
during*  his  own  lifetime,  the  remainder* 
does  fall  in  at  his  death,  and  sueh  con- 
veyances would  not  be  so  often  resorted 
to  as  a  means  of  evading  the  inheritance 
tax.  194  N.  Y.  287,  87  N.  E.  428.  They 
are  not  so  testamentary  in  effect  as  those 
transfers  wherein  the  grantor  provides 
that  the  property  shall  go  to  his  children, 
or  other  beneficiary,  at  and  after  his 
death. 

The  New  York  statute  recognizes  this 
difference.  It  imposes  a  tax  on  transfers 
by  descent,  or  will,  which  take  effect  at 
the  death  of  the  testator;  and  then  a  tax 
upon  transfers  made  in  contemplation  of 
death.  It  was  but  logical  to  take  the  next 
step,  and  tax  transfers  intended  to  take 
effect  at  or  after  the  death  of  the  grant* 
or,  even  though  that  event  was  not  actual- 
ly impending  when  the  deed  was  signed. 

There  can  be  no  arbitrary  and  unrea* 
sonable  discrimination.  But  when  there  is 
a  difference,  it  need  not  be  great  or  con* 
spieuous  in  order  to  warrant  classification. 
In  the  present  instance,  and  so  far  as  the 
1 14th   Amendment  it  eoneemed,  the  stats 
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oould  put  transfers  intended  to  take  effect 
at  the  death  of  the  grantor  in  a  class  with 
transfers  by  descent,  will,  or  gifts  in  con- 
templation of  the  death  of  the  donor,  with- 
out, at  the  same  time,  taxing  transfers  in- 
tended to  take  effect  on  the  death  of  some 
person  other  than  the  grantor,  or  on  the 
happening  of  a  certain  or  contingent  event. 
As  to  the  other  discriminatory  features 
which,  it  is  alleged,  operate  to  deny  the 
equal  protection  of  the  law,  it  is  sufficient 
to  say  that  it  is  now  well  settled  that  the 
state  may  impose  a  graduated  tax  in  this 
class  of  cases.  Magoun  ▼.  Illinois  Trust 
&  Say.  Bank,  170  U.  S.  208,  42  L.  ed.  1044, 
18  Sup.  Ct.  Rep.  604.  The  plaintiffs  in 
error,  being  children  of  the  grantor,  were 
assessed  at  the  lowest  rate.  They  are 
therefore  not  in  a  position  to  take  ad- 
vantage of  the  fact  that  transfers  to  col< 
I.  laterals  and  strangers  in  blood  are,  by 
g  this  act,  taxed  at  a  higher  rate.  The  en- 
•  tire  statute  would  not  be  inyalidated*even 
if  that  feature  should  ultimately  be  held 
to  be  discriminatory  and  void.  104  N.  Y. 
286,  87  N.  £.  428. 
r*  The  real  estate  and  tangible  property 
in  Texas  were  not  within  the  taxing  juris- 
diction of  the  state  of  New  York,  and 
there  was  no  effort  to  tax  the  trans- 
fer of  that  property.  St.  Louis  v.  Wiggins 
Ferry  Co.  11  Wall.  430,  20  L.  ed.  104; 
State  Tax  on  Foreign-held  Bonds,  15  Wall. 
810,  21  lu  ed.  186.  It  is  urged  that,  on 
the  same  principle,  the  stocks  and  bonds 
could  not  be  taxed  because  they  were  in 
New  Jersey,  in  the  hands  of  a  trustee, 
holding  title  and  possession  by  virtue  of 
a  deed  made  three  years  before  the  grantor 
died. 

But  the  statute  does  not  impose  a  tax 
on  the  property,  but  on  the  transfer.  The 
validity  of  that  burden  must  be  deter- 
mined by  the  situation  as  it  existed  in  1003, 
when  the  deed  was  made.  At  that  time 
the  grantor  was  a  resident  of  the  state  of 
New  York.  This  personal  property  there 
had  its  situs.  She  there  made  a  transfer, 
which  was  taxable,  regardless  of  the  resi- 
dence of  the  trustee  or  beneficiary.  The 
fact  that  the  assessment  and  payment  were 
postponed  until  the  death  of  the  grantor 
would  be  a  benefit  to  the  remainderman  in 
the  many  instances  in  which  values  de- 
creased. But  where  the  power  to  tax  ex- 
ists, it  is  for  the  state  to  fix  the  rate  and 
to  say  when  and  how  the  amount  shall 
be  ascertained  and  paid.  The  fact  that 
the  liability  was  imposed  when  the  trans- 
fer was  made,  in  1003,  and  that  payment 
was  not  required  until  the  death  of  grant- 
or, in  1007,  does  not  present  any  Federal 
question. 
Affirmed* 
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INTERSTATE  CX>MMERGB  COMMIS- 
SION, Appt» 

V. 

UNION  PACIFIC  RAILROAD  COMPAHY 
et  al.  (No.  451.) 


INTERSTATE  COMMERCE  COMMIS- 
SION, Appt., 

V. 

NORTHERN   PACIFIC  RAILWAY   COM- 
PANY et  al.  (No.  452.) 


INTERSTATE  COMMERCE  COMMIS- 
SION, Appt, 

V. 

GREAT  NORTHERN  RAILWAY  COM- 
PANY  et  al.   (No.  453.) 

CoiacEBCK  (S  d5*)--CoionssioN— RxviBW 
OF  Cedes  Fixing  Rates— Facts. 

1.  The  courts  will  not  examine  the  facta 
on  which  the  Interstate  Commerce  Commis- 
sion based  its  order  reducing  rates  further 
than  to  determine  whether  there  was  sub- 
stantial evidence  to  sustain  the  order. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  8  145;    Dec.  Dig.  8  9B.*] 

CoMHEBGB  (S  95*  )-~-GoMiassioif— Review 
OF  Obdeb  fixing  Ratb&— Facts. 

2.  An  order  of  the  Interstate  Commerce 
Commission  reducing  rates  cannot  be  said 
to  have  been  made  without  substantial  evi- 
dence to  support  it»  where,  although  there 
is  no  direct  testimony  that  the  old  rata 
was  unreasonablj  hiffh,  there  were  facts  in 
evidence  from  which  experts  oould  have 
named  a  rate. 

[Bd.  Note.— For  otlter  eases,  see  Commerce, 
Cent  Dig.  8  146;    Dec  Dig.  8  96.«] 

OoMMEBCE  (I  95*)— CoicMissioN— Review 
OF  Obdeb  Fixma  Rates—Mistake  of 
Law. 

5.  The  Interstate  Commerce  Commission 
cannot  be  said  to  have  based  its  order  re- 
ducing rates  upon  a  mistake  of  law  in  re- 
garding the  long  maintenance  by  the  car* 
riers  of  a  lower  rate  while  earning  dividends 
as  raising  a  presumption  of  reasonableness, 
where  the  reduced  rate  fixed  by  the  Com- 
mission was  higher  than  such  earlier  rate. 

[Ed.  Note.— For  ether  oases,  see  Commerce, 
Cent  Dig.  8  146:    Dec  Dig.  8  95.*] 

Commerce  (§  85*)— Commission  —  Fixing 
Rates— Short  and  Long  Hauls. 
4.  Fixing  rates  under  substantially  simi- 
lar traffic  conditions  so  as  to  allow  a  higher 
rate  for  a  shorter  route  is  not  so  palpably 
unjust  and  unreasonable  as  to  be  beyond  the 
substance,  if  not  beyond  the  form,  of  the 
power  of  the  Interstate  Commerce  Commis- 
sion,  where   the   Commission   was   simply 
maintaining  the  same  ratio  of  difference  as 
that  made  oy  the  carriers  themselves. 
^    [Ed.    Note.— For   other   dkses,    see   Commerce, 
Cent.  Dig.  8  188;    Deo.  Dig.  8  86.*] 

Commerce  ($  88*)— Commission  — Fixing 
Rates  —  Considering  Effect  on  Busi- 
ness. 

6.  The  Interstate  Commerce  Commission 
cannot  be  said  to  have  ordered  a  reduction 
in  the  rates  on  lumber  because  of  the  ef- 
fect upon  the  lumber  industry  of  the  car- 
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Tien'  aetlon  In  adrancing  the  rates,  where, 
although  the  Commission  considered  that 
subject,  its  opinion,  taken  as  a  whole,  td- 
firmatiTelj  shows  that  it  confined  itself  to 
the  exercise  of  its  statutory  power  to  con- 
demn unjust  and  unreasonable  rates  and 
fix  reasonable  ones. 

HBd.   Note.— For  other  cases,   see  Commerce, 
Gent.  Dig.  H  189.  141;    Dee.  Dig.  8  8S.*] 

[Nos.  461,  452,  4ff9.] 

Aigued  October  18  and  19,  1011.    Decided 
January  0,  1912. 

THREE  APPEALS  from  the  Circuit 
Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota  to  review  a  decree  en- 
joining the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission,  reducing 
rates.    Reversed. 

2     statement  by  Mr.  Justice  Lamar: 

•  *  These  three  appeals  are  brought  by  the 
Interstate  Commerce  Commission  from  a 
decree  enjoining  a  reduction  of  lumber 
rates  named  in  tariffs  filed  by  the  Great 
Northern,  the  Northern  Pacific,  and  the 
Union  Pacific  Railroads. 

The  tariffs  under  consideration  involve 
rates  on  lumber  from  the  coast,  Spokane 
district,  and  Montana-Oregon  points  to  St. 
Paul,  Omaha,  and  Chicago.  It  is  admitted 
that  the  rates  on  shingles,  hemlock,  cedar, 
and  other  forest  products  have  a  fixed  re- 
lation to  those  on  fir  lumber,  and  that  the 
differentials  from  Spokane  and  the  Mon- 
tana-Oregon territory  have  a  like  fixed  re- 
lation to  those  from  the  coast. 

The  summary  of  these  very  lengthy  rec- 
ords win  therefore  be  limited  to  a  state- 
ment of  those  facts  bearing  directly  on  the 
pivotal  question  as  to  the  validity  of  the 
order  fixing  a  rate  of  45  cents  per  hun- 
dred pounds  on  fir  lumber  from  the  coast 
to  St.  Paul. 

In  1893  the  rate,  from  the  coast,  on  fir 
lumber,  over  the  two  northern  lines  to  St. 
Paul,  was  fixed  at  40  cents,  and  since  1901 
the  rate  to  Omaha  at  50  cents. 

.In  1907  the  three  carriers  concurrently 

filed  new  tariffs,  making  the  rate  from  the 

coast  to  St.  Paul  60  cents,  to  Omaha  55 

^  cents,  and  to  Chicago  60  cents.    Thereupon 

•  various  corporations  filed  complaints  be- 
fore the  Commission,  alleging  that  the  pro- 
posed rates  were  unreasonable  and  would 
seriously  affect  the  lumber  industry.  The 
carriers  emphatically  denied  both  of  these 
allegations,  and,  in  explanation  of  the 
causes  leading  up  to  the  advance,  showed 
that  when  the  Great  Northern  was  com- 
pleted to  the  coast,  about  1893,  almost  all 
of  the  freight  shipped  over  its  line  went 
from  the  East  to  the  West,— cars  being 
hauled  back  empty  to  St  Plaul,  its  eastern 


terminus.  In  order  to  correct  this  expen- 
sive and  nnremunerative  situation,  the 
Great  Northern  decided  to  put  in  a  rata 
on  lumber  so  low  that  mill  men  on  the  Pa* 
cific  coast  might  compete  with  dealers  in 
white  and  yellow  pine,  in  the  Chicago  mar- 
ket, 2,500  miles  distant.  It  thereupon  re- 
duced the  existing  rate  to  40  cents.  That 
cut  was  met  by  the  Northern  Pacific,  which 
also  reached  St.  Paul,  but  the  Union  Pa* 
cific  at  that  time  made  no  change  in  ita 
rate.  The  reduction  opened  up  new  mar- 
kets, and  was  soon  followed  by  heavy  ship- 
ments of  lumber  to  the  EasL  The  busi- 
ness grew  steadily,  and  prior  to  the  filing 
of  the  tariffs  in  1007,  the  empty-car  move- 
ment had  been  completely  reversed, — ^many 
cars  being  hauled  empty  from  St.  Paul  to 
the  coast,  and  returning  to  the  East  loaded 
with  lumber. 

Trafiic  increased  to  such  an  extent  that 
it  became  necessary  to  open  up  new  tun- 
nels, construct  additional  passing  tracks, 
and  reduce  grades  and  curves.  There  was 
a  constant  increase  in  gross  earnings,  but 
the  carriers  contended  that  there  had  been 
such  an  enormous  and  disproportionate  in- 
crease in  the  cost  of  operation,  that  it  was 
absolutely  necessary  to  discontinue  the  nn- 
remunerative 40-cent  rate  and  advance  it 
to  50  cents,  which  they  insisted  was  just 
and  reasonable. 

There  was  no  finding  as  to  the  effect  on 
gross    earnings   which   would   result   from 
the   proposed   advance  of   10  cents.     But, 
as  the  Great  Northern,  in  one  year,  hauled  ^ 
1,765,095,997  tons  one  mile,  equivalent  to  2 
about  30,000* cars,  of  the  average  load  of* 
58,000    pounds,    transported    2,000    miles 
from  the  coast  to  St.  Paul,  the  advance  of 
10  cents  per  hundred,  or  $58  per  car,  would 
represent  a  gross  annual  increase,  for  thai 
company  alone,  of  $1,740,000. 

An  immense  amount  of  evidence  was  of- 
fered by  both  parties  in  support  of  their 
respective  contentions.  The  Commission 
rendered  an  elaborate  opinion  (14  I.  Com, 
Rep.  1),  and  concluded  by  finding  that  the 
old  rates  were  just  and  reasonable  and 
should  be  restored  to  all  points  on  and 
west  of  the  Pembina  line,  which  ran 
from  the  Canadian  line  almost  due  south 
through  Fargo,  Omaha,  to  Port  Arthur, 
Texas.  As  Omaha  was  on  this  line,  the 
effect  of  that  part  of  the  order  was  to 
prohibit  the  55-cent  advance,  and  to  re- 
store the  old  rate  of  50  cents  to  Omaha, 
which  had  been  in  force  since  1901.  As  to 
rates  east  of  the  Pembina  line,  the  Com- 
mission held  that  ''they  might  reasonably 
be  somewhat  increased,  but  not  more  than 
5  cents  per  hundred,  to  be  graded  up  so  at 
to  reach  the  maximum  increase  at  .  .  . 
St  Paul;    •    •    •    the  rate  from  tha  Mf»- 


•For  other  cases  see  isme  topic  *  i  mnamm  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexts 
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■ouri  iiTer  crossing  should  be  graded  np, 
the  maximum  increase  of  6  cents  reached 
at  the  Mississippi  river.  Chicago  rates 
should  apply  to  all  points  between  the  Mis- 
sissippi   .    •    •    and  Chicago." 

The  carriers  thereupon  filed  separate 
bills  to  enjoin  this  order,  and  repeated 
therein  the  contentions  made  before  the 
Commission;  averred  that  the  old  40 -cent 
rate  to  St.  Paul  and  the  50-cent  rate  to 
Omaha  were  not  only  unremunerative,  but 
proportionately  so  much  lower  than  rates 
on  other  merchandise  as  to  amount  to  an 
nnjust  discrimination;  alleged  t^at  the 
prosperous  condition  of  the  lumber  busi- 
ness did  not  require  or  justify  a  further 
maintenance  of  this  low  rate;  and«  among 
other  things,  insisted  (1)  that  the  order 
was  beyond  the  power  of  the  Commission, 
because  entered  without  any  evidence,  or 
^  finding,  that  the  rates  fixed  by  the  carriers 
^  were  unjust  or  unreasonable;  and  (2)  was 
•  void  because  the  Commission* erroneously 
held,  as  a  matter  of  law,  that  the  long 
continuance  of  the  old  rate,  during  a  period 
when  the  carriers'  total  income  was  suffi- 
cient to  pay  dividends,  raised  the  presump- 
tion that  the  old  rates  were  reasonable. 

The  Commission  demurred,  and,  in  its 
answer,  averred  that  evidence  was  intro- 
duced showing,  and  tending  to  show,  that 
the  advanced  rates  were  unreasonable;  and 
that,  after  a  full  hearing,  it  was  of  opinion 
that  the  rates  complained  of  were  unrea- 
sonable, and  entered  its  order  accordingly; 
that  the  determination  of  that  question  in- 
volved the  exercise  of  a  discretion  com- 
mitted solely  to  the  Commission,  and  that 
the  "courts  ought  not  and  could  not  review 
its  judgment  and  finding,  imless  it  be  made 
clearly  to  appear  that  the  orders  com- 
plained of  transcend  the  pale  of  legitimate 
regulation." 

Hie  cases  were  referred  to  a  master,  who 
reported  that  the  allegations  of  discrimi- 
nation were  not  only  too  general,  but  that 
there  was  no  evidence  upon  which  any 
ruling  could  be  predicated  on  that  sub- 
ject; that  the  substance  of  the  bill  was 
that  the  rates  put  in  by  the  Conunission 
were  confiscatory,  and,  as  to  that,  held 
that  the  evidence  was  not  sufficient  to  war- 
rant the  court  in  setting  aside  so  much  of 
the  order  as  restored  the  rates  to,  and  west 
of,  the  Pembina  line.  There  was  some 
evidence  that  the  cost  of  hauling  freight 
over  the  Union  Pacific  was  greater  than 
over  the  Northern  lines,  because  it  crossed 
the  mountains  at  a  point  2,000  feet  higher 
than  thcv  did.  But  the  master  found,  as 
a  fact,  that  the  traffic  conditions  were  sub- 
stantially the  same  over  the  three  roads, 
and  that  the  distance  from  the  coast  to 
Omaha  was  1,800  miles  and  to  St.  Paul 


2,052  miles.  He  thereupon  held,  as  a  mat* 
ter  of  law,  that  when  the  Commission 
fixed  50  cents  as  a  reasonable  rate  to 
Omaha  over  the  shorter  route,  it  neces- 
sarily followed  that  the  lower  rate  of  45 
cents,  over  the  longer  route  to  St.  Paul, 
was  not  only  unreasonable,  but  unjust.       ^ 

And  even  ''though  the  rate  might  not  be  J 
confiscatory,* yet  an  order  which,  on  its* 
face,  is  inherently  inconsistent  with  the 
fundamental  principles  of  rational  justice, 
and  perverts  the  spirit  and  intent  of  the 
interstate  commerce  act,  though  in  form 
within  the  limits  of  ddegated  power,  is, 
in  fact,  beyond  those  limits  and  is  an  un- 
lawful order,  and  one  which  results  in  the 
taking  of  property  without  due  process  of 
law."  He  recommended  that  the  court 
should  enjoin  so  much  of  the  order  as  per- 
mitted an  advance  of  only  5  cents  to  points 
east  of  that  line. 

The  Commission,  and  each  of  the  car* 
riers,  filed  many  exceptions  to  the  report, 
as  to  which  the  circuit  court  passed  the 
following  order:  "All  the  exceptions  to 
the  report  of  the  master  must  be  overruled. 
Those  which  challenge  his  finding  that  the 
reduction,  by  the  Interstate  Commerce 
Commission,  of  the  60-cent  rate  on  lumber 
to  St.  Paul  and  other  points  east  of  the 
Pembina  line,  was  arbitrary,  and  so  pal- 
pably unjust  and  unreasonable,  and  so  dis- 
criminatory, that  it  was  beyond  the  pow- 
er of  the  Commission,  are  overruled;  on 
the  ground  that  this  action  of  the  Com- 
mission was  beyond  its  power,  or  so  pal- 
pably and  gravely  unjust  and  unreason- 
able as  to  be  beyond  the  substance,  if  noi 
beyond  the  form,  of  its  power." 

Mr.  Imther  M.  Walter,  Special  Assist- 
ant to  the  Attorney  General  and  Mr.  Jessa 
O.  Adkins  for  appellant. 

Messrs.  Hale  Holden,  Charles  Donnelly, 
and  F.  C.  Dillard  for  appellees. 

Mr.  Justice  lismar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

These  appeals  raise  the  single  question 
as  to  whether,  in  making  the  45 -cent  rate, 
the  Commission  acted  within  or  beyond  its 
power.     As  the  statute  makes  its  finding 
prima  facie  correct    (Cincinnati,  H.  ft  D. 
R.   Co.   V.    Interstate   Commerce   Commis-^ 
sion,  206  U.  S.  154,  61  L.  ed.  1000,  27  Sup.  J 
Ct  Rep.  648),  it  will  be  more* convenient* 
to  consider  the  case  from  the  standpoint 
of  the  carriers,  who  first  insist  that  the 
order  was  void  because  made  without  evi- 
dence or  finding  that  the  50-cent  rate  was 
unreasonable. 

There  has  been  no  attempt  to  make  an 
exhaustive  statement  of  the  principle  in- 
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Tolved,  but  in  eases  thus  far  decided,  it  has 
been  settled  that  the  orders  of  the  Commis- 
sion are  final  unless  (1)  beyond  the  power 
which  it  could  constitutionally  exercise; 
or  (2)  beyond  its  statutory  power;  or  (3) 
based  upon  a  mistake  of  law.  But  ques- 
tions of  fact  may  be  involved  in  the  deter- 
mination of  questions  of  law,  so  that  an  or- 
der, regular  on  its  face,  may  be  set  aside 
if  it  appears  that  (4)  the  rate  is  so  low 
as  to  be  confiscatory  and  in  violation  of 
tlie  constitutional  prohibition  against  tak- 
ing property  without  due  process  of  law; 
or  (5)  if  the  Commission  acted  so  arbi- 
trarily and  unjustly  as  to  fix  rates  con- 
trary to  evidence,  or  without  evidence  to 
support  it;  or  (6)  if  the  authority  therein 
involved  has  been  exercised  in  such  an  un- 
reasonable manner  as  to  cause  it  to  be 
within  the  elementary  rule  that  the  sub- 
stance, and  not  the  shadow,  determines  the 
validity  of  the  exercise  of  the  power.  In- 
terstate Commerce  Commission  v.  Illinois 
C.  R.  Co.  215  U.  S.  470,  54  L.  ed.  287,  80 
8up.  Ct.  Rep.  155;  Southern  P.  Co.  v.  In- 
terstate Commerce  Commission,  219  U.  8. 
433,  55  L.  ed.  283,  31  Sup.  Ct  Rep.  288; 
Interstate  Commerce  Commission  v.  North- 
em  P.  R.  Co.  216  U.  S.  544,  54  L.  ed.  609, 
30  Sup.  Ct.  Rep.  417;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R.  Co.  168 
U.  S.  146,  174,  42  L.  ed.  414,  425,  18  Sup. 
Ct  Rep.  45. 

In  determining  these  mixed  questions  of 
law  and  fact,  the  court  confines  itself  to 
the  ultimate  question  as  to  whether  the 
Commission  acted  within  its  power.  It 
will  not  consider  the  expediency  or  wis- 
dom of  the  order,  or  whether,  on  like  testi- 
mony, it  would  have  made  a  similar  ruling. 
'*The  findings  of  the  Commission  are  made 
by  law  prima  facie  true,  and  this  court  has 
ascribed  to  them  the  strength  due  to  the 
judgments  of  a  tribunal  appointed  by  law 
and  informed  by  experience."  Illinois  C. 
R.  Co.  V.  Interstate  Commerce  Commission, 
206  U.  S.  441,  51  L.  ed.  1128,  27  Sup.  Ct. 
^  Rep.  700.  Its  conclusion,  of  course,  is  sub- 
^Ject  to  review,  but,  when  supported  by 
•  evidence,  is  accepted  as  final;* not  that  its 
decision,  involving,  as  it  does,  so  many  and 
such  vast  public  interests,  can  be  supported 
by  a  mere  scintilla  of  proof,  but  the  courts 
vHll  not  examine  the  facts  further  than  to 
determine  whether  there  was  substantial 
eridenoe  to  sustain  the  order. 

2.  We  proceed,  then,  to  a  consideration 
of  the  carriers'  contention  that  the  order 
was  void  because  made  without  any  testi- 
mony that  the  50-cent  rate  of  1907,  to 
8t  Paul,  was  unreasonable.  We  find  that, 
as  far  back  as  1803,  the  rate  on  fir  lumber 
was  reduced  to  40  cents,  on  the  theory  that 
•ftsr  a  earrisr  liad  been  paid  for  trans- 


porting a  carload  of  freight  from  the  East 
to  the  West,  it  was  better  to  haul  it  back 
loaded  with  lumber  at  40  cents,  thereby 
earning  something,  than  to  take  it  back 
empty  and  get  nothing.  But  if,  after  the 
empty-car  movement  had  been  reversed,  the 
carrier  had  to  be  at  the  expense  of  hauling 
cars  empty  to  the  West  for  the  purpose  of 
returning  them  loaded  with  lumber  a;t  the 
unremunerative  rate  of  40  cents,  there 
would  be  a  double  loss, — it  got  nothing 
for  hauling  the  empty  car  from  St.  Paul 
to  the  coast,  and  it  derived  no  profit  for 
hauling  it  back  at  the  low  rate.  They  con- 
tend that  this  situation,  in  connection  with 
the  enormous  increase  in  the  cost  of  opera- 
tion, not  only  justified,  but  required,  an 
advance  over  the  40-cent  rate.  And  this 
view  of  the  testimony  seems  to  have  been 
taken  by  the  two  commissioners  who  dis- 
sented. If  there  was  no  other  evidence, 
the  Commission's  order  could  not  be  sus- 
tained. 

But  these  facts  do  not  stand  alone.  In 
the  first  place  there  was  no  appeal  from 
the  master's  finding  that: 

''The  carriers  concede  that  they  are  un- 
able to  determine  the  cost  of  this  traffic^ 
in  and  of  itself;  and  that  they  are  un* 
able  to  say,  with  any  satisfactory  ac- 
curacy, whether  or  not  they  make  a  profit 
upon  it;  but  they  have  all  conceded  that, 
in  their  judgment,  speaking  as  experts, 
the  lumber  traffic  has  not  been  confiscatory, 
and  has  not  been  performed  for  less  than 
cost"  n* 

*This  concession,  of  course,  does  not  cover  • 
the  question  at  issue,  but  it  does  fix  a 
starting  point.  It  establishes  an  import- 
ant fact  in  dealing  with  the  difficult  ques- 
tion of  determining  what  is  a  reasonable 
rate  on  a  particular  article.  Where  the 
rates  as  a  whole  are  under  consideration, 
there  is  a  possibility  of  deciding,  with  more 
or  less  certainty,  whether  the  total  earn- 
ings afford  a  reasonable  return.  But 
whether  the  carrier  earned  dividends  or 
not  sheds  little  light  on  the  question  as  to 
whether  the  rate  on  a  particular  article 
is  reasonable.  For,  if  the  carrier's  total 
income  enables  it  to  declare  a  dividend, 
that  would  not  justify  an  order  requiring 
it  to  haul  one  class  of  goods  for  nothing, 
or  for  less  than  a  reasonable  rate.  On  the 
other  hand,  if  the  carrier  earned  no  divi- 
dend, it  would  not  have  warranted  an  or- 
der fixing  an  imreasonably  high  rate  on 
such  article.  But  the  absence  of  direct 
testimony  that  the  50-cent  rate  was  un- 
reasonably high  is  unimportant  Neither 
can  any  specific  effect  be  given  to  the  state- 
ment of  witnesses  that  the  40-cent  rate 
was  low.  The  reasonableness  of  rates  can- 
not be  proved  by  eatsforieal  answers,  like 
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tliose  giTen^  where  a  witness  may,  in  terms, 
testify  that  the  goods  were  worth  so  much 
per  pound,  or  the  seryiees  worth  so  much  a 
day.  Too  many  elements  are  involved  in 
fiidng  a  rate  on  a  particular  article,  over 
a  particular  road,  to  warrant  reliance  on 
such  method  of  proof.  The  matter  has  to 
be  determined  by  a  consideration  of  many 
facts. 

In  this  case  the  Commission  had  before 
It  many  witnesses  and  volumes  of  reports, 
statistics,  and  estimates,  including  the 
rates  on  lumber  charged  by  other  roads, 
and  those  charged  by  these  carriers  on  oth- 
er classes  of  freight.  There  was  evidence 
that  during  the  fourteen  years  when  the 
forty-cent  rate  was  in  force,  the  carriers 
had,  by  proper  management  and  without 
wasteful  economies,  kept  their  properties 
^  in  a  high  state  of  efficiency,  and  after  pay- 
is  ing  all  the  costs  of  operation,  maintenance, 
•  depreciatfion,  fixed  *  charges,  and  sinking 
funds,  had  been  able  to  pay  reasonable 
dividends. 

There  was  evidence  as  to  the  value  of 
the  road,  the  amounts  expended  in  better- 
ments and  paid  out  in  dividends,  ratio  be- 
tween the  increased  earnings  and  increased 
expenses,  with  many  tables  and  estimates 
tending  to  show  the  cost  of  hauling  empty 
ears,  fully  loaded  cars,  and  those  carrying 
an  average  load. 

With  that  sort  of  evidence  before  them, 
rate  experts  of  acknowledged  ability  and 
fairness,  and  each  acting  independently  of 
the  other,  may  not  have  reached  identical- 
ly the  same  conclusion.  We  do  not  know 
whether  the  results  would  have  been  ap- 
proximately the  same.  For  there  is  no 
possibility  of  solving  the  question  as 
though  it  were  a  mathematical  problem  to 
which  there  could  only  be  one  correct  an- 
swer. Still  there  was  in  this  mass  of  facts 
that  out  of  which  experts  could  have  named 
a  rate.  The  law  makes  the  Commission's 
finding  on  such  facts  conclusive.  There 
was  then,  under  the  statute,  nothing  for 
the  companies  to  do  except  to  comply  with 
the  order,  or  act  on  the  suggestion  thrown 
out  in  the  Commission's  answer,  and  apply 
for  a  rehearing,  in  reliance  upon  its  power 
and  duty  to  modify  its  order  if  the  new 
evidence  warranted  such  change. 

8.  When  the  bills  were  filed,  the  carriers 
insisted  that  the  order  was  the  result  of  a 
mistake  of  law,  in  that  the  Commission 
held  that  the  long  maintenance  of  the  40- 
oent  rate  raised  a  presumption  that  it  was 
reasonable,  because  the  carriers  had  been 
earning  a  reasonable  profit.  But  we  need 
not  consider  whether,  under  such  circum- 
stances, the  maintenance  of  the  admittedly 
low  rate  raised  any  presimiption  of  rea- 
sonableness:  or,  if  so,  whether  it  is  not 


neutralised  by  the  presumption  of  right 
conduct  by  the  carrier  as  primary  rats 
maker  (Interstate  Commerce  Commission 
▼.  Chicago  G.  W.  R.  Co.  209  U.  S.  119, 
52  L.  ed.  712,  28  Sup.  Ct.  Rep.  493).  For 
whatever  influenced  the  Commission  in  re-^ 
storing  the  rates  to  the  Pembina  line,-«is 
(*as  to  which  there  is  now  no  appeal, — ^it  is  • 
evident  that,  as  to  points  east  of  that  line, 
they  did  not  act  on  any  presumption  that 
the  old  40-cent  rate  was  reasonable.  On 
the  contrary,  they  acted  directly  contrary 
to  any  such  presimiption,  and  instead  of 
maintaining  the  old  rate,  allowed  a  new 
and  higher  rate  to  St.  Paul,  permitting 
an  advance  of  6  cents  per  hundred,  or  12) 
per  ceht,  or  between  $500,000  and  $1,000,- 
000  per  annum,  to  the  Great  Northern  road 
alone. 

4.  And  this  brings  us  to  a  consideration 
of  the  master's  finding,  approved  by  the 
circuit  court,  that  in  fixing  a  rate  of  45 
cents  to  St.  Paul,  the  order  on  its  face  was 
void,  because,  with  traffio  conditions  over 
the  three  roads  practically  the  same,  the 
Commission  allowed  the  high  rate  of  50 
cents  to  the  short  road  and  the  low  rate 
of  45  cents  to  the  long  route.  It  was 
argued  that  when  the  Commission  had  ad- 
judged that  a  rate  of  50  cents  for  1,800 
miles  was  reasonable,  it  was  manifestly  un- 
reasonable to  allow  a  rate  of  45  cents  for 
2,052  miles,  and  that  such  order  was  so 
palpably  unjust  and  unreasonable  as  to  be 
beyond  the  substance,  if  not  beyond  the 
form,  of  the  Commission's  power. 

It  does  not  follow,  as  a  matter  of  law, 
that  rates  should  be  the  same  for  the  same 
distance  over  two  different  roads,  and  this 
would  be  especially  true  if  the  cost  of 
transportation  was  greater  over  the  Union 
Pacific  than  over  the  Northern  lines,  be- 
cause it  crossed  the  mountains  2,000  feet 
higher  than  they. 

But,  with  the  master's  finding  that  traffio 
conditions  were  practically  the  same,  it 
might  be  that  the  order  would  appear  un- 
reasonable on  its  face,  if  it  fixed  the  high 
rate  over  the  short  route,  and  the  low  rate, 
with  less  revenue  per  ton,  per  mile,  over 
the  long  route.  But  the  order  cannot  be 
considered  by  itself  alone.  It  must  be  read 
in  the  light  of  the  entire  record,  including 
the  important  fact  that  the  carriers  them- 
selves, in  making  their  rates,  made  a  simi-  ^ 
lar  difference  between  the  long  and  theg 
short  line.  *  By  their  own  tariffs  they  clears  • 
ly  show  that  they  did  not  consider  mere 
distance  a  controlling  factor  in  fixing  the 
rates  now  under  attack.  And  this  is  not 
exceptional,  for  it  appears  that  they  make 
rates  from  basing  points  to  common  points, 
with  the  result  that  two  cars  of  lumber, 
of  the  same  weighty  may  be  shipped  from 
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the  same  place,  over  the  same  line,  at  the 
same  rate,  to  different  points,  although  the 
distance  one  ear  ia  hauled  may  be  several 
hundred  miles  greater  than  the  other. 

But  the  faet  that  the  carriers  themselTes, 
in  1893,  1901,  and  1907,  charged  more  to 
Omaha  than  to  St.  Paul,  is  a  much  weight- 
ier fact  in  considering  this  attack  on  the 
order.  In  maldng  the  difference  between 
these  two  cities  the  Commission  only  did 
what  the  carriers  themselves  had  done,  un- 
der their  old  and  new  rates.  After  1901, 
the  rate  to  Omaha  was  60  cents  and  the 
rate  to  St^  Paul,  over  the  longer  route,  was 
40  cents.  In  the  1907  tariff,  now  imder 
consideration,  the  rate  to  Omaha,  over  the 
short  route,  was  fixed  by  them  at  55  cents; 
and  that  to  St.  Paul,  for  the  longer  route, 
was  fixed  at  50  cents.  This  was  a  differ- 
enoe  of  5  cents  in  favor  of  the  short  route. 
The  Commission  made  the  same  difference 
in  favor  of  the  same  road. 

This  difference  is  supported  by  what  the 
record  shows  as  to  rates  to  points  on  the 
Pembina  line.  Inasmuch  as  no  appeal  was 
taken  from  the  refusal  to  enjoin  their  res- 
toration, we  may  assume  that  all  parties 
admit  these  rates  to  be  reasonable.  But 
there  was  a  difference  as  to  rates  to  points 
on  this  line  which  shows  that  the  per  mile 
ratio  cannot  be  regarded  as  a  necessary 
standard.  For  example,  the  rate  to  Omaha, 
on  the  lower  part  of  this  line,  was  50 
oents,  while  the  rate  to  points  on  the  north- 
em  end  was  40  cents.  This  was  a  differ- 
ence of  20  per  cent  in  favor  of  Omaha,  al- 
though there  was  no  such  difference  in  the 
,  distance.  Again,  timber  shipped  from  the 
I  eoast  to  St.  Paul  passed  through  this  40- 
oent  point  on  the  northern  end  of  *the  Pem- 
bina line.  The  distance  from  the  coast  to 
St.  Paul  was  one-eighth  greater,  and  the 
advance  allowed  was  one  eighth,  or  5  cents, 
•Ter  the  40-cent  rate. 

It  is  quite  true  that  the  carriers  may  do 
what  they  could  not  be  compelled  to  do. 
But  it  is  not  to  be  assumed  that  they  made 
and  continued  these  different  rates  between 
these  two  cities  arbitrarily  and  without 
reason.  It  was  proper  for  the  Commission 
to  consider  the  weight  and  the  character 
of  these  reasons  and  the  causes  which 
prompted  and  justified  the  carriers  in 
charging  these  different  rates.  When  the 
Commission  maintained  the  same  ratio  of 
difference  as  that  made  by  the  carriers 
themselves,  it  cannot  be  fairly  said  that 
such  an  order  was  so  arbitrary  as  to  be 
palpably  and  gravely  unjust,  and  beyond 
the  substance,  if  not  ths  form,  of  its  pow- 
sr. 

5.  A  final  point  r^nains  to  be  considered, 
although  it  involves  an  issue  not  present- 
ed by  the  pleadings,  not  included  in  the 
32    S.    C. 


master's  report,  and  not  passed  on  by  ths 
circuit  court.  It  is,  however,  argued  that 
on  this  appeal  the  record  may  be  searched 
and  the  decree  affirmed  because,  in  making 
its  order,  the  Commission  was  infiuenced 
solely  by  a  consideration  of  the  effect  of 
the  advance  in  rates  on  the  lumber  in- 
dustry. 

It  does  appear  that  the  lumber  men,  in 
their  complaints  before  the  Commission, 
alleged  that  the  advanced  rates  were  un- 
reasonable; and,  approved  on  the  theory 
that  the  injurious  effect  on  their  business 
would  sustain  that  contention,  they  alleged 
that  the  new  rate  would  destroy  the  lum- 
ber industry.  Issue  seems  to  have  been 
joined  on  both  propositions,  and  there  were 
mutual  criminations  and  recriminations  of 
prosperity, — ^the  lumber  men  insisting  that 
the  railroads  had  made  large  profits  un- 
der the  old  rate,  and  did  not  need  the  ad* 
vance,  which  would  destroy  the  ability  of 
the  lumber  men  to  ship  lumber  to  the  East. 

The  carriers,  on  the  other  hand,  contend-  ^ 
ed  that  the  40-cent  rate  had  opened  up  new  |0 
markets  and  developed  the^lumber  business* 
to  a  point  where  it  had  become  enormously 
profitable,  and  would  continue  so  under  the 
advanced   rates,   because   white   pine    had 
practically  disappeared   from  the   market* 
and    that   the    increased    price   of   lumber 
more  than  made  up  for  the  increased  cost 
of  timber  and  labor. 

It  is  true,  also,  that  the  Commission 
examined  into  the  effect  of  the  old  and 
the  new  rate  on  carrier  and  lumber  men 
alike.  But  we  do  not  find  that  it  made 
the  order  because  of  the  effect  on  the  lum- 
ber industry.  In  the  Willamette  Case 
(219  U.  S.  445,  55  L.  ed.  287,  31  Sup.  Ct 
Rep.  288 )»  counsel  for  the  mill  men  ad- 
mitted that  the  rate  there  under  attack 
was  reasonable  in  and  of  itself,  but  insisted 
that  statements  of  officers  and  action  of 
the  carrier  operated  to  estop  the  road  from 
raising  a  low  rate  up  to  a  reasonable  rate. 

Nothing  of  the  sort  is  found  here.  The 
rates  were  attacked  as  unreasonable,  and, 
on  evidence  already  referred  to,  the  Com* 
mission  found  that  the  old  rates  to  the 
Pembina  line  were  reasonable  and  could 
not  be  changed,  but  that  there  might  be 
a  reasonable  increase  to  points  east  of 
that  line,  not  to  exceed  5  cents. 

While  there  is  language  in  the  opinion 
which,  looked  at  alone,  might  suggest  that 
the  Commission  was  attempting  to  decide 
more  than  the  single  question  as  to  what 
was  a  reasonable  rate,  yet,  taking  ths 
opinion  as  a  whole,  it  affirmatively  ap- 
pears that  the  Commission  confined  itself 
to  the  exercise  of  its  statutory  powers  t^ 
fix  rates.    In  its  opinion  it  did  discuss  ths 
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issue  of  prosperity  presented  by  mill  men 
and  carriers  alike,  but  held  that— 

"...  This  controversy  cannot  be 
determined  wholly  upon  the  ground  that 
complainants  have  enjoyed  the  lower  rate 
for  many  years,  and  that  interests  have 
been  built  up  thereunder,  and  that  loss  of 
business  investments,  profits,  and  markets 
will  result  under  the  increased  rates.  It 
must  be  determined  on  the  justness  or  rea- 

10  sonableness    of   the    rates    in    controversy. 

•  ...  If  the  old*rates  were  too  low  to  be 
just  and  reasonable,  complainants  [mill 
men]  cannot  urge  their  loss  as  a  ground 
for  maintaining  them;  if  the  old  rates 
were  just  and  reasonable,  the  defendants 
cannot  justify  the  advance  on  the  ground 
of  the  prosperity  of  the  lumber  business." 
Considering  the  case  as  a  whole,  we  can- 
not say  that  the  order  was  made  because 
of  the  effect  of  the  advance  on  the  lumber 
industry;  nor  because  of  a  mistake  of  law 
as  to  presumption  arising  from  the  long 
continuance  of  the  low  rate,  when  the  car- 
rier was  earning  dividends;  nor  that  there 
was  no  evidence  to  support  the  finding. 
If  so,  the  Commission  acted  within  its 
power,  and,  in  view  of  the  statute,  its  law- 
ful orders  cannot  be  enjoined.  The  de- 
cree, therefore,  must  be  reversed* 


(222  U.  S.  606.) 

CLARENCE  D.  ROBINSON,  Plff.  in  Err., 

▼. 
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COMllEBCB    (I    89*)— REHEDT   fob    DlSCBIli- 

iivATiON  IN  Rates— Necessity  o»  Ac- 
tion BT  INTBBBTATB  COMHEBCB  COKMIS- 
SIGN. 

1.  Investigation  by  the  Interstate  Com- 
merce Commission  and  an  appropriate  find- 
ing and  order  are  prerequisite  to  the  right 
of  a  shipper  to  maintain  an  action  to  recov- 
er from  a  carrier  the  excess  which  he  claims 
to  have  paid  under  a  regularly  established 
and  published  rate  which  is  attacked  as  un- 
justly discriminatory,  notwithstanding  the 
provisions  of  the  act  of  February  4,  1887 
(24  Stat,  at  L.  379,  chap.  104,  U.  S.  Comp- 
Stat.  190],  p.  8154),  §  22,  that  nothing 
therein  contained  "shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provirfons 
of  this  act  are  in  addition  to  such  reme- 
dies." 

[Ed    Note.— For  other   cases,   see   Commerce, 

Dec  Dig.  5  ^.*] 

Evidence  (§  48*)— Judiciai,  Notice— De- 
cision   OF    INTBBSTATB    COMMBBCB   COM- 

inssioN.  ^        ,    .  .        ^  ^, 

2.  Judicial  notice  of  a  decision  of  the 
Interstate  Commerce  Commission,  authori- 
tatively published  in  its  reports,  need  not  be 
taken  by  a  state  court  because  of  the  pro- 
vision of  the  act  of  February  4,  1887,  §  14, 
making  the  authorized  |>ublications  of  the 
Qommission  competent  evidence  without  fur- 


ther proof  or  authentication,  where  such  de- 
cision was  not  mentioned  in  the  pleadings 
nor  in  the  agreed  statement  of  facts,  since 
the  purpose  of  the  statote  is  to  relieve 
litigants  from  the  inconvenience  and  ex- 
pense of  obtaining  certified  copies  of  the  de- 
cisions, and  it  does  not  otherwise  change  the 
rules  of  evidence, 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  §  70:    Dec.  Dig.  8  48.*1 

[No.  17.] 

Submitted  April  28,  1911.     Bedded  Janu- 
ary 9,  1912. 

IN  EKKOR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  of  Marion  Cousr 
ty,  in  that  state,  dismissing  an  action  by  a 
shipper  to  recover  from  a  carrier  the  excess 
which  he  claims  to  have  paid  under  a  rate 
attacked  as  unjustly  discriminatory.  Af- 
firmed. 

See  same  case  below,  64  W.  Va.  406,  6S 
S.  £.  323. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  H.  lieeds  for  plaintiff  Ib 
error. 

Messrs.  Hugh  Ii.  Bond,  Jr.,  W.  Irvine 
Cross,  and  A.  Hunter  Boyd»  Jr«»  for  d)^ 
fendant  in  error. 


•Mr.  Justice  Van  Devanter  delivered  ihs* 
opinion  of  the  court: 

In  February,  March,  and  May,  1903, 
Robinson,  the  plaintiff  in  error,  shipped 
eleven  carloads  of  coal  from  Fairmont,  West 
Virginia,  to  points  in  other  states,  over 
the  railroad  of  the  Baltimore  k  Ohio  Rail- 
road Company,  the  defendant  in  error,  and 
paid  the  rate  thereon  which  was  prescribed 
in  a  schedule  published  and  filed  conform* 
ably  to  the  act  to  regulate  interstate  com- 
merce, and  then  in  full  force.  By  this 
schedule  the  rate  was  50  cents  more  per 
ton  when  the  coal  was  loaded  into  the  car 
from  wagons  than  when  the  loading  was 
from  a  tipple.  Robinson's  shipments  came 
under  the  higher  rate,  and  the  charges  paid 
by  him  were  $150  in  excess  of  what  would 
have  been  exacted  if  his  coal  had  beea 
loaded  from  a  tipple.  Conceiving  that  tho 
schedule  unjustly  discriminated  between 
shipments  loaded  from  tipples  and  those 
loaded  from  wagons,  he  brought,  in  the  cir- 
cuit court  of  Marion  county.  West  Vir- 
ginia, on  April  19,  1906,  an  action  against 
the  railroad  company  to  recover  the  excess 
so  paid.  The  case  was  heard  upon  an 
agreed  statement  of  facts,  which  set  forth, 
with  some  detail,  the  matters  just  stated, 
and  recited  that  it  embodied  ''all  the  facts 
and  evidence  in  the  cause.**  But  the  state- 
ment did  not  disclose,  or  even  suggest,  that 
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the  schedule  had  been  the  sabject  of  a  eom- 
plaint  to  the  Interstate  Commerce  Commie- 
aion,  or  had  been  found  by  the  Commis- 
sion to  be  unjustly  discriminatory,  or  that 
the  railroad  company  had  been  ordered  by 
the  Commission  to  desist  from  giving  effect 
to  the  schedule,  or  to  make  reparation  to 
Bobinson  or  any  other  shipper  because  of 
prior  exactions  thereunder.  Being  of  opin- 
e  ion  that,  upon  the  agreed  statement,  Robin- 
f  son  was  not*entitled  to  recover,  the  court 
entered  a  judgment  dismissing  his  aetion, 
and  that  judgment  was  affirmed  by  the  su- 
preme court  of  appeals  of  the  state.  64 
W.  Va.  406,  63  S.  E.  323.  He  then  sued 
out  this  writ  of  error  upon  the  ground  that, 
by  the  judgment  of  affirmance,  he  was  de- 
nied rights  specially  set  up  under  the  act 
to  regulate  interstate  commerce. 

The  first  question  to  be  considered  is 
whether,  consistently  with  the  provisions  of 
that  act,  Robinson  could  maintain  his  ac- 
tion for  reparation  in  the  absence  of  an 
order  by  the  Interstate  Commerce  Commis- 
sion finding  that  the  established  schedule 
whereby  the  additional  60  cents  per  ton 
was  exacted  was  unjustly  discriminatory, 
determining  what  reparation  should  be 
made  because  of  prior  exactions  thereun- 
der, and  directing  the  carrier  to  desist  from 
such  discrimination  in  the  future,  and  to 
make  the  reparation  indicated.  It  was  eon- 
tended  by  him  in  the  supreme  court  of  ap- 
peals of  the  state,  and  is  contended  now, 
that  the  question  should  be  answered  in  the 
affirmative  because  of  the  provision  in  §  22 
that  "nothing  in  this  act  contained  shall  in 
any  way  abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  statute,  but 
the  provisions  of  this  act  are  in  addition  to 
such  remedies."  But  it  must  be  ruled  other- 
wise, and  for  these  reasons: 

The  act,  chap.  104,  24  Stat,  at  L.  379, 
U.  S.  Comp.  Stat  1901,  p.  3154;  chap. 
882,  25  Stat,  at  L.  855,  U.  S.  Comp.  Stat. 
1901,  p.  3158;  chap.  61,  28  Stat.  at.  L. 
643,  U.  S.  Comp.  Stat.  1901,  p.  3171;  chap. 
708,  32  Stat,  at  L.  847,  U.  S.  Comp.  Stat. 
6npp.  1909,  p.  1138,  whilst  prohibiting  tm- 
reasonable  charges,  unjust  discriminations, 
and  undue  preferences  by  carriers  subject  to 
its  provisions,  also  prescribed  the  manner 
in  which  that  prohibition  should  be  en- 
forced; that  is  to  say,  the  act  laid  upon 
every  such  carrier  the  duty  of  publishing 
and  filing,  in  a  prescribed  mode,  schedules 
of  the  rates  to  be  charged  for  the  transpor- 
tation of  property  over  its  road,  declared 
that  the  rates  named  in  schednles  so  estab- 
lished should  be  conclusively  deemed  to  be 
the  legal  rates  until  changed  as  provided 
e  in  the  act,  forbade  any  deviation  from 
«  them  while  they  remained  in  effect,  invested 
the  Interstate  Commerce  Commission  with 


anthority  to  receive  eomplaints  mgainat 
rates  so  established^  and  to  inquire  and 
find  whether  they  were  in  any  wise  viola- 
tive of  the  prohibitions  of  the  act,  and,  il 
BO,  what,  if  any,  injury  had  been  done  there* 
by  to  the  person  complaining  or  to  others^ 
and  further  authorized  the  Commission  to 
direct  the  carrier  to  desist  from  any  viola^ 
tion  found  to  exist,  and  to  malce  reparik 
tion  for  any  injury  found  to  have  been 
done.  Provision  was  also  made  for  the  en« 
foroement  of  the  order  for  reparation  by 
an  action  in  the  circuit  court  of  the  United 
States  if  the  carrier  failed  to  comply  with 
it 

Thus,  for  the  purpose  of  preventing  un« 
reasonable  charges,  unjust  discriminations, 
and  undue  preferences,  a  system  of  estab- 
lishing, maintaining,  and  altering  rate 
schedules  and  of  redressing  injuries  result- 
ing from  their  enforcement  was  adopted 
whereby  publicity  would  be  given  to  the 
rates,  their  application  would  be  obligatory 
and  uniform  while  they  remained  in  effect, 
and  the  matter  of  their  conformity  to  pre- 
scribed standards  would  be  committed  pri- 
marily to  a  single  tribunal  clothed  with  au- 
thority to  investigate  complaints  and  to 
order  the  correction  of  any  nonconformity 
to  those  standards  by  an  appropriate  change 
in  schedules  and  by  due  reparation  to  in- 
jured persons. 

When  the  purpose  of  the  act  and  the 
means  selected  for  the  accomplishment  of 
that  purpose  are  understood,  it  is  altogether 
plain  that  the  act  contemplated  that  such 
an  investigation  and  order  by  the  desig- 
nated tribunal,  the  Interstate  Commeroe 
Commission,  should  be  a  prerequisite  to 
the  right  to  seek  reparation  in  the  courts 
because  of  exactions  under  an  established 
schedule  alleged  to  be  violative  of  the  pr^ 
scribed  standards.  And  this  is  so,  because 
the  existence  and  exercise  of  a  right  to 
maintain  an  action  of  that  character,  in 
the  absence  of  such  an  investigation  and^ 
order,  would  be  repugnant  to  the  declared  g 
*rule  that  a  rate  established  in  the  mode* 
prescribed  should  be  deemed  the  l^^l  rate, 
and  obligatory  alike  upon  carrier  and  ship- 
per until  changed  in  the  manner  provided, 
would  be  in  derogation  of  the  power  ex- 
pressly delegated  to  the  Commission,  and 
would  be  destructive  of  the  uniformity  and 
equality  which  the  act  was  designed  to  se- 
cure. 

In  the  case  of  Texas  ft  P.  R.  Co.  ▼.  Abi- 
lene Cotton  Oil  Co.  204  U.  S.  426,  440,  51 
I4.  ed.  553,  558,  27  Sup.  Ct.  Rep.  350,  9  A. 
ft  E.  Ann.  Cas.  1075,  where  such  a  right 
was  asserted  and  denied,  it  was  said  by  this 
court: 

"Indeed,  the  recognition  of  such  a  right 
is  wholly  inconsistent  with  the  administra- 
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tive  power  conferred  upon  the  ConuniBSion, 
«nd  with  the  duty  which  the  statute  casta 
upon  that  body,  of  seeing  to  it  that  the 
statutory  requirement  as  to  uniformity  and 
equality  of  rates  is  observed.  Equally 
obvious  is  it  that  the  existence  of  such  a 
power  in  the  courts,  independent  of  prior 
action  by  the  Commission,  would  lead  to 
favoritism,  to  the  enforcement  of  one  rate 
in  one  jurisdiction  and  a  different  one  in 
another,  would  destroy  the  prohibitions 
against  preferences  and  discrimination, 
and  afford,  moreover,  a  ready  means  by 
which,  through  collusive  proceedings,  the 
wrongs  which  the  statute  was  intended  to 
remedy  could  be  successfully  inflicted.  In- 
deed, no  reason  can  be  perceived  for  the  en- 
actment of  the  provision  endowing  the  ad- 
ministrative tribunal  which  the  act  created 
with  the  power,  on  duo  proof,  not  only  to 
award  reparation  to  a  particular  shipper, 
but  to  command  the  carrier  to  desist  from 
violation  of  the  act  in  the  future,  thus 
compelling  the  alteration  of  the  old  or  the 
filing  of  a  new  schedule,  eonformably  to 
the  action  of  the  Commission,  if  the  power 
was  left  in  courts  to  grant  relief  on  com- 
plaint of  any  shipper,  upon  the  theory  that 
the  established  rate  could  be  disregarded  and 
be  treated  as  unreasonable,  without  refer- 
ence to  previous  action  by  the  Commission 
in  the  premises.  This  must  be,  because,  if 
^  the  power  existed  in  both  courts  and  the 
jj  Commission  to  originally  hear  complaints  on 
•  this  subject,  there  might* be  a  divergence 
between  the  action  of  the  Commission  and 
the  decision  of  a  court.  In  other  words, 
the  established  schedule  might  be  found 
reasonable  by  the  Commission  in  the  first 
instance,  and  lui reasonable  by  a  court  act- 
ing originally,  and  thus  a  conflict  would 
arise  which  would  render  the  enforcement 
of  the  act  impossible." 

It  is  true,  as  was  urged  in  argument, 
that  in  that  case  the  complaint  against  the 
established  rate  was  that  it  was  unreason- 
able, while  here  the  complaint  is  that  the 
rate  was  unjustly  discriminatory.  But  the 
distinction  is  not  material.  Tlie  power  of 
the  Commission  over  the  two  complaints 
is  the  same, — one  is  as  likely  to  become  the 
subject  of  diverging  opinions  and  conflict- 
ing decisions  as  is  the  other;  and  if  a  court, 
acting  originally  upon  either,  were  to  sus- 
tain it  and  award  reparation,  the  confusing 
anomaly  would  be  presented  of  a  rate  being 
adjudged  to  be  violative  of  the  prescribed 
standards,  and  yet  eontinuing  to  be  the 
legal  rate,  obligatory  upon  both  carrier  and 
shipper. 

Of  course,  the  provision  in  §  22,  as  also 
the  provision  in  §  9,  must  be  read  in  con- 
nection with  other  parts  of  the  act,  and  be 


interpreted  with  due  regard  to  its  mani- 
fest purpose;  and,  when  that  is  done,  it  is 
apparent  that  neither  provision  recognizes 
or  implies  that  an  action  for  reparatioOf 
such  as  is  here  sought,  may  be  maintained 
in  any  court,  Federal  or  state,  in  the  ab- 
sence of  an  appropriate  finding  and  order 
of  the  Commission.  Texas  &  P.  R.  Co.  t. 
Abilene  Cotton  Oil  Co.  supra,  pp.  442,  446, 

The  next  question  to  be  considered  it 
whether  judicial  notice  should  have  been 
taken  of  the  decision  of  the  Commission 
in  Glade  Coal  Co.  v.  Baltimore  ft  0.  R.  Co. 
wherein,  as  it  is  said,  the  rate  here  in  ques- 
tion was  found  to  be  unjustly  discriminar 
tory  and  the  railroad  company  was  directed 
to  desist  from  its  enforcement.  The  deci- 
sion was  rendered  April  28,  1904,  and  au- 
thoritatively published  in  10  Inters.  Com. 
Rep.  226,  but  was  not  mentioned  in  the  ^ 
pleadings  or  in  the  agreed  statement  ofg 
facts.  In  the  ^supreme  court  of  appeals  of  • 
the  state  it  was  contended  that  the  ded- 
sion  should  have  been  judicially  noticed 
by  the  trial  court,  but  the  contention  was 
rejected,  and  that  ruling  is  now  challenged 
as  contravening  the  provision  in  §  14  of  the 
act,  whieh  reads:  "The  Commission  may 
provide  for  the  publication  of  its  reporto 
and  decisions  in  such  form  and  manner  as 
may  be  best  adapted  for  public  information 
and  use,  and  such  authorized  publications 
shall  be  eompeteni  evidence  of  the  reports 
and  decisions  of  the  Commission  contained 
therein,  in  all  courts  of  the  United  States 
and  of  the  several  states,  without  any  fur* 
ther  proof  or  authentication  thereof.** 

Undoubtedly,  this  provision  makes  the 
decisions  of  the  Commission,  as  so  pub- 
lished, admissible  in  evidence  without  other 
proof  of  their  genuineness,  but  it  does  not 
require  that  they  be  judicially  noticed,  or 
relieve  litigants  from  offering  them  in  evir 
dence  as  they  would  any  other  competent 
evidence  intended  to  be  relied  upon.  Its 
purpose  is  to  relieve  litigants  from  the  in- 
convenience and  expense  of  obtaining  certi- 
fied copies  of  the  decisions  by  authorizing 
the  use  of  the  published  copies,  but  it  does 
not  otherwise  change  the  rules  of  evidence. 
The  ruling,  therefore,  was  not  in  oontrik 
vention  of  the  statute. 

The  result,  however,  would  have  been 
the  same  had  the  decision  been  properly 
before  the  court.  An  examination  of  it  dia- 
closes  that  it  did  not  contain  any  finding 
or  direction  as  to  what,  if  any,  reparation 
should  be  made  because  of  prior  exactions 
of  the  rate  which  it  condemned.  It  did  find 
that  the  complaining  party  in  that  proceed- 
ing had  been  injured  by  the  refusal  of  the 
railroad  company  to  furnish  ears  on  cer- 
tain occasions  for  the  shipment  of  coal,  and 


1911. 


XTMITJU)  STATES  ▼.  BABKES. 


lit 


4id  direct  that  reparation  therefor  be  made, 
but  that  is  without  bearing  here. 

It  follows  that  the  judgment  must  be  af- 
firmed, and  it  is  so  ordered. 

Affirmed.  

(222  U.  8.  61S.) 

UNITED  STATES,  PUT.  in  Err., 

Y. 

B.  H.  BARNES  and  F.  D.  Barnes. 

Tkterua-l  Revenue  (I  4*)— Oleomaroarin 
Act  — ExpBEssio  unius  Est  Exolusio 
Altebius. 

1.  Tlie  express  extension  of  the  provisions 
of  U.  S.  Rev.  Stat.  §§  3232-3241,  and  3243,. 
U.  8.  Ck>mp.  Stat.  1001,  pp.  2001,  2005, 
which  deal  with  special  taxes,  to  the  spe- 
cial tax  on  oleomargarin,  made  by  9  3  of 
the  act  of  August  2,  1886  (24  Stat,  at  L. 
200,  chap.  840,  U.  S.  (}omp.  Stat.  1001,| 
p.  2228),  imposing  such  tax,  and  not  pur- 
porting to  be  complete  in  itself  is  not  an  im- 
plied exclusion  of  the  general  provisions  of 
I  3177  (U.  S.  0)mp.  SUt.  1001,  p.  2060), 
for  the  entry  by  revenue  officers  of  any 
building  or  place  where  any  artieles  or  ob> 
iects  subject  to  tax  are  made,  produoed,  or 
kept,  for  the  purpose  of  examining  such  ar- 
ticles or  objects. 

pBd.  Note.— -For  other  eases,  see  Internal  Rer- 
enne.  Cent.  Dig.  §§4,  6;    Dee.  Dig.  I  4.*] 

Statutes  (}  161*)— Repbai«  bt  Imfijoa- 
noif. 

2.  Subsequent  legislation  upon  a  general 

subject   covered   by  a  code  or  systematic 

collection  of  general  rules  dealing  with  such 

subject    in    a   comprehensive    way   carries 

with  it  an  implication  that  the  general  rules 

are  not  superseded,  but  are  to  be  applied  in 

its  enforcement,  save  as  the  contrary  clearly 

appears. 

nsd.  Note.— For  other  eases,  see  Statates,  Oeat 
Dig.  I  S80:    Dee.  Dig.  |  1<1.«] 

[No.    665.] 

Argued  October  24,  1011.     Decided  Janu- 
ary 0,  1012. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  judgment  sustain- 
ing a  demurrer  to  an  indictment  for  forci- 
bly obstructing  the  entrance  by  reivenue  of- 
ficers of  a  building  where  oleomargarin  is 
kept.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Assistant    Attorney    General    Harr    for 
plaintiff  in  error. 
Mr.  Henry  M.  Johnson  for  defendants 
^  la  error. 

#  *Mr.  Justice  Van  ]>evanter  delivered  the 
opinion  of  the  court: 

The  sole  question  presented  for  decision 
^  by  this  writ  of  error  is  whether  Rev.  Stat. 
g  I  ai77,  U.  S.  Comp.  Stat.  1001,  p.  2060,  is 

•  applicable  to  the^ooUeetion  or  enforcement 
•f  the   specific  tax  imposed  on  oleomar^ 


garin  by  the  act  of  August  2,  1886,  chap. 
840,  24  Stat,  at  L.  200,  U.  S.  Comp.  Stat. 
1001,  p.  2228.  In  the  district  court  a  negair 
tive  answer  to  the  question  was  given,  end 
an  indictment  drawn  and  returned  upon 
the  contrary  view  was  held  bad  upon  de- 
murrer. To  a  right  appreciation  of  the 
question  it  is  essential  that  a  brief  outline 
be  given  of  the  internal  revenue  laws,  of 
which  S  3177  is  a  part,  and  of  the  later 
oleomargarin  act. 

Title  35  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1001,  p.  2038)  is  a  codifica- 
tion and  consolidation,  according  to  an 
orderly  arrangement,  of  all  the  then-eziBi* 
ing  laws  relating  to  internal  revenue.  It 
is  subdivided  into  chapters,  each  embracing 
oognate  sections  bearing  upon  a  particular 
branch  of  the  general  subject.  The  first 
two  ehapters,  one  dealing  with  the  officers 
of  internal  revenue  and  the  other  with  as- 
sessments and  collections,  are,  with  minor 
exceptions,  general  in  their  terms  and  ap- 
plication. The  third  chapter  deals  witli 
"special  taxes"  exacted  of  those  who  engage 
in  designated  classes  of  business,  such  as 
rectifying  or  selling  distilled  spirits  and 
manufacturing  or  selling  cigars;  other 
chapters  deal  separately  with  specific  taxes 
imposed  upon  particular  articles  or  objects, 
such  as  distilled  spirits  and  eigars,  end  the 
final  chapter  comprises  provisions  common 
to  several  objects  of  taxation.  Section  3177 
is  a  part  of  the  second  chapter,  dealing 
with  assessments  and  collections,  end 
reads: 

"Any  collector,  deputy  collector,  or  in- 
spector may  enter,  in  the  daytime,  any 
building  or  place  where  any  articles  or  oft- 
fects  subject  to  torn  are  made,  produced,  or 
kept,  within  his  district,  so  far  as  it  may 
be  necessary,  for  the  purpose  of  examining 
said  articles  or  objects.  And  any  owner 
of  such  building  or  place,  or  person  having 
the  agency  or  superintendence  of  the  same, 
who  refuses  to  admit  such  officer,  or  to  suf* 
fer  him  to  examine  such  article  or  articles, 
shall,  for  every  such  refusal,  forfeit  fivSgQ 
hundred  dollars.  And  when  such  premises  Jj 
are  open  at  night,  such  officers* may  enter* 
them  while  so  open,  in  the  performance  of 
their  official  duties.  And  if  any  person 
shall  forcibly  obstruct  or  hinder  any  col- 
lector, deputy  collector,  or  inspector,  in  the 
execution  of  any  power  and  authority  vested 
in  him  by  law,  or  shall  forcibly  rescue  or 
cause  to  be  rescued  any  property,  articles, 
or  objects  after  the  same  shall  have  been 
sensed  by  him,  or  shall  attempt  or  endeavor 
so  to  do,  the  person  so  offending,  excepting 
in  cases  otherwise  provided  for,  shall,  for 
every  such  offense,  forfeit  and  pay  the 
sum  of  fLy^  hundred  dollars,  or  double  the 
value  of  the  property  so  reseaedy  or  be  imp 


^       •For  other  cases  see  isme  tople  A  |  mvmbbb  in  Dee.  h  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


ua 


tt  SUPBSMB  OOUBT  BBPORTER. 


Oor.  Tebh» 


prisoned   for   a   tern  not   ezoeeding   two 
years,  at  the  diseretion  of  the  court/' 

It  will  be  perceived  that  the  section  is 
comprehensiTe  in  its  terms  and  evidently 
designed  to  promote  the  enforcement  of  the 
revenue  laws  as  to  "any  articles  or  objects 
subject  to  tax." 

The  act  of  August  2,  1886,  is  a  revenue 
law  of  the  same  class  as  those  embodied  in 
title  35  of  the  Revised  Statutes.  It  im- 
poses a  specific  tax  on  oleomargarin  and 
''special  taxes"  on  those  who  engage  in  its 
manufacture  or  sale,  and  contains  several 
administrative  and  penal  provisions.  But 
it  does  not  purport  to  be  independent  of 
other  legislation  or  complete  in  itself.  On 
the  contrary,  it  plainly  contemplates  the 
existence  of  an  established  system  of  reve- 
nue laws  to  which  resort  shall  be  had  in 
carrying  it  into  effect.  Section  8,  which 
imposes  the  special  taxes,  declares  that 
6§  3232  to  3241,  and  3243,  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  pp.  2091 
to  2094,  and  2095),  "are,  so  far  as  applica- 
ble, made  to  extend  to  .  .  .  the  spe- 
cial  taoes  imposed  by  thit  seotion  and  to 
the  persons  upon  whom  they  are  imposed." 
It  is  the  express  extension  of  those  sec- 
tions to  the  special  taxes  imposed  by  the 
oleomargarin  act  which  gives  rise  to  the 
question  before  stated.  The  position  taken 
by  the  defendants  in  error,  and  sustained 
by  the  district  court,  is,  that  that  extension 
of  particular  sections  is  an  implied  exclu- 

^  sion   of   all   others,     Bapressio  imuM   est 

j2  eoooUieio  alteriue, 

•  *  We  are  unable  to  assent  to  that  position. 
Tlie  maxim  invoked  expresses  a  rule  of  con- 
struction, not  of  substantive  law,  and  serves 
only  as  an  aid  in  discovering  the  legislative 
intent  when  that  is  not  otherwise  manifest. 
In  such  instances  it  is  of  deciding  impor- 
tance; in  others,  not.  In  the  instance  now 
before  us  too  much  is  claimed  for  it.  The 
sections  named  in  §  8  of  the  oleomargarin 
act  are  a  part  of  chapter  3  of  title  35  of 
the  Revised  Statutes.  They  relate  exclu- 
sively to  special  taxes,  and  are  so  restricted 
in  their  terms  that  it  is  at  least  doubtful 
that  they  could  be  applied  to  n,ny  special 
taxes  not  imposed  by  that  chapter,  unless 
expressly  extended  to  them.  To  illustrate, 
9  3232,  which  precedes  the  others  and  is 
more  or  less  a  key  to  their  meaning,  de- 
clares: "No  person  shall  be  engaged  in  or 
eany  on  any  trade  or  business  hereinafter 
mentioned  until  he  has  paid  a  special  tax 
therefor  in  the  manner  hereinafter  provid- 
ed.** On  the  other  hand,  the  sections  in  chap- 
ters 1  and  2  are,  with  minor  exceptions,  so 
general  in  their  terms  as  to  leave  no  doubt 
of  their  applicability  to  taxes  imposed  by 
subsequent  legislation  containing  no  provi- 
sion to  the  contrary.    In  other  words,  the 


difference  between  the  sections  named  and 
those  in  chapters  1  and  2  discloses  an  o^ 
casion  for  affirmatively  extending  the  opera- 
tion of  the  former,  and  no  occasion  for 
mentioning  the  latter.  It  also  is  apparent 
that  the  oleomargarin  act  will  measurably 
fail  of  its  purpose  if  the  general  provi- 
sions of  chapters  1  and  2  are  not  applica- 
ble to  the  taxes  which  it  imposes;  for,  at 
before  indicated,  it  does  not  in  itself  pro- 
vide a  oomplete  or  effective  scheme  for  their 
enforcement.  Neither  does  it  contain  any 
provision  for  the  redress  of  those  from 
whom  such  taxes  are  erroneously  or  illegal- 
ly exacted,  although  the  settled  policy  of 
the  government  long  has  been  to  afford  re- 
lief from  all  such  exactions,  as  is  shown  by 
§§  3220,  3226,  3227,  and  3228  in  chapter 
2  (U.  S.  Comp.  Stat.  1901,  pp.  2086,  2088, 
2089).  These  omissions  are  cogent  evi- 
dence that  it  is  intended  that  recourse  shall  e« 
be  had  to'the  general  provisions  of  chapters* 
1  and  2,  save  as,  in  the  oleomargarin  act, 
it  may  be  provided  otherwise. 

Much  of  our  national  legislation  is  em- 
bodied in  codes,  or  systematic  collections  of 
general  rules,  each  dealing  in  a  compre- 
hensive way  with  some  general  subject^ 
such  as  the  customs,  internal  revenue,  pub- 
lic lands,  Indians,  and  patents  for  inven- 
tions; and  it  is  the  settled  rule  of  deci- 
sion in  this  court  that  where  there  is  sub- 
sequent legislation  upon  such  a  subject,  it 
carries  with  it  an  implication  that  the  gen- 
eral rules  are  not  superseded,  but  are  to 
be  applied  in  its  enforcement,  save  as  the 
contrary  clearly  appears.  Thus,  in  Wood 
V.  United  States,  16  Pet.  342,  363,  10  L. 
ed.  987,  995,  where  a  question  arose  as  to 
what  effect  should  be  given  a  general  pro- 
vision of  an  early  customs  law  in  view  of 
a  later  enactment  upon  that  subject,  it  was 
said:  "And  it  may  be  added  that,  in  the 
interpretation  of  all  laws  for  the  collection 
of  revenue,  whose  provisions  are  often  very 
complicated  and  numerous  to  guard  against 
frauds  by  importers,  it  would  be  a  strong 
ground  to  assert  that  the  main  provisions 
of  any  such  laws  sedulously  introduced  to 
meet  the  case  of  a  palpable  fraud  should  be 
deemed  repealed,  merely  because  in  subs^ 
quent  laws  other  powers  and  authorities  art 
given  to  the  customhouse  officers,  and  other 
modes  of  proceeding  are  allowed  to  be  had 
by  them  before  the  goods  have  passed  from 
their  custody,  in  order  to  ascertain  whether 
there  has  been  any  fraud  attempted  upon 
the  government.  The  more  natural,  if  not 
the  necessary,  inference  in  all  such  cases  is, 
that  the  legislature  intend  the  new  laws  to 
be  auxiliary  to  and  in  aid  of  the  purposes 
of  the  old  law,  even  when  some  of  the  cases 
provided  for  may  equally  be  within  ths 
reach  of  each.    There  certainly,  under  suok 
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eireumstanoes,  ought  to  be  a  manifest  and 
total  repugnancy  in  the  proTisions  to  lead 
to  the  conclueion  that  the  latter  laws  abro- 
gated, and  were  designated  to  abrogate,  the 
former."  In  Saxonville  Mills  ▼.  Russell, 
^  116  U.  S.  13,  21,  29  L.  ed.  664,  666,  6  Sup. 
ct  Ct.  Rep.  237,  it  was  said,  in  disposing  of  a 
•  like*question :  "It  would  be  an  unsound  and 
unsafe  rule  of  oonstruetion  whieh  would 
separate  from  the  tariff  reTenue  system,  con- 
sisting of  numerous  and  diTcrse  enactments, 
each  new  act  altering  it,  in  any  of  its  de- 
tails, or  prescribing  new  duties  in  lien  of 
existing  ones  on  particular  articles.  The 
whole  system  must  be  regarded  in  each  al- 
teration, and  no  disturbance  allowed  of  ex- 
isting legislative  rules  of  general  applica- 
tion beyond  the  clear  intention  of  Congress." 
And  in  Catholic  Bishop  v.  Gibbon,  168  U.  S. 
166,  166,  167,  39  L.  ed.  931,  936,  16  Sup.  Ct 
Rep.  779,  where  the  question  was  wheth- 
er general  statutes  defining  the  powers  of 
the  officers  of  the  Land  Department  were 
applicable  to  a  grant  of  public  lands  by  a 
subsequent  act  of  Congress,  it  was  said: 
"While  there  may  be  no  specific  reference  in 
the  act  of  1848  [9  Stat,  at  L.  323,  chap. 
177]  of  questions  arising  under  this  grant 
to  the  Land  Department,  yet  its  administra- 
tion comes  within  the  scope  of  the  genbral 
powers  Tested  in  that  Department.  .  .  . 
It  may  be  laid  down  as  a  general  rule  that, 
in  the  absence  of  some  specific  provision  to 
the  contrary  in  respect  to  any  particular 
grant  of  public  land,  its  adminfstration  falls 
wholly  and  absolutely  within  the  jurisdic- 
tion of  the  Commissioner  of  the  Qeneral 
Land  Office,  under  the  supervision  of  the 
Secretary  of  the  Interior.  It  is  not  neces- 
sary that  with  each  grant  there  shall  go  a 
direction  that  its  administration  shall  be 
under  the  authority  of  the  Land  Depart- 
ment. It  falls  there  unless  there  is  express 
direction  to  the  contrary." 

We  conclude  that,  while  the  express  ex- 
tension of  particular  sections  in  chapter  3, 
dealing  with  special  taxes,  to  the  like  taxes 
imposed  by  §  3  of  the  oleomargarin  act, 
may  operate  as  an  implied  exclusion  of  the 
other  sections  in  that  chapter,  it  does  not 
in  any  wise  restrict  or  affect  the  operation 
of  any  of  the  general  sections  in  chapters  1 
and  2.  And  as  §  3177  is  a  part  of  chapter 
2,  is  general  in  its  terms,  and  does  not  ap- 
M  pear  to  be  repugnant  to  any  provision  in  the 
?  oleomargarin  act,  we  think  the  *  question 
first  above  stated  must  be  answered  in  the 
affirmative. 

The  cases  of  Craft  t.  Schafer,  83  C.  C.  A 
677,  164  Fed.  1002;  Tucker  ▼.  Grier,  87 
C.  C.  A  613,  160  Fed.  611,  and  Hastings  v. 
Herold,  184  Fed.  769,  although  not  involv- 
ing §  3177,  disclose  some  contrariety  of 
opinion  in  the  lower  Federal  courts  upon  the 


matter  principally  discussed  herein,  and  wa 
deem  it  appropriate  to  observe  that  our  eon* 
elusion  has  been  reached  only  after  a  oarefol 
consideration  of  those  cases. 
Reversed.  

(222  U.  8.  4M.) 

JESSE  B.  HUSE,  Appt^ 

V. 

UNITED  STATES. 

Post    Office    (|    21*) —Scbesr- Wagon 

Mail  Service. 

1.  The  service  contemplated  by  a  screei^ 
wagon  mail  service  contract  for  carriage 
between  the  postoffice  and  railway  mail 
stations  at  Omaha  must  be  deemed  to  in- 
clude the  mails  to  and  from  all  the  rail* 
roads  using  the  union  station  at  that  points 
although  some  of  such  railroads  were  not 
specificallv  named  in  the  contract,  where  it 
had  long  been  been  the  practice  of  the  gov- 
ernment and  the  screen-wagon  contractors 
to  regard  such  service  as  a  part  of  the  con- 
tract, and  the  public  advertisement  for 
proposals,  expresslv  made  a  part  of  tiie  eon- 
tract,  warned  bidders  to  familiaruoe  them- 
selves with  the  situation  by  personal  Ixfe- 
vestij^ation  and  inquiry. 

[BM.  Note.— For  other  cuae,  soe  Poet  Offlee, 
Gent  Dig.  M  97-89;    Dee.  Dig.  S  21.*] 

CouBTS  (S  389*)--CoijBT  OF  Claihs— Ob- 
jBcnoNs  NOT  Raised  Below. 

2.  A  contractor  for  screen-wagon  mail 
service  whose  petition  for  oompensatioa 
from  the  government  has  been  dismissed  bj 
the  court  of  claims  cannot  avail  himself  of 
the  objection,  first  raised  on  appeal,  to  the 
absence  of  any  pleading  setting  up  as  a 
counterclaim  or  set-off  the  difference  be- 
tween the  cost  of  the  service  under  a  relet- 
tiuff  and  the  entire  contract  price  for  the 
full  term  under  his  contract. 

[Bd.  Note.— For  other  cesea,  see  Courts,  Oent. 
Dig.  §8  1041-1044;   Dec.  Dig.  |  S89.«] 

[No.  74.] 

Argued  November  17,  1911.    Decided  Janu- 
ary 9,  1912. 


APPEAL  from  the  Oourt  of  Claims  to 
view  a  Judgment  dismissing  the  petition 
of  a  contractor  for  screen-wagon  mail  serv- 
ice for  compensation  from  the  government* 
Affirmed. 

See  same  case  below,  44  Ct.  CI.  19. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kdwin  C.  Brandenburg,  Clar- 
ence A.  Brandenburg,  and  F.  Walter  Bran- 
denburg for  appellant. 

Assistant  Attorney  General  Thompson 
and  George  M.  Anderson  for  appellee. 

*  Mr.  Justice  liurton  delivered  the  opinion  • 
of  the  court: 

The  appellant  had  a  four-year  contract^e 
commencing  *  July  1,  1902,  for  screen*  f 
wagon  mail  service  between  the  postoffice 
and  railway  mail  stations  at  Omaha,  Ne- 
braska. On  May  20,  1903,  the  Postmaster 
General  canceled  the  contract  and  relet  it 
to    other    parties.      Thereupon    appellaaft 


A 


^       *FOr  other  cases  see  Mzne  topic  ft  8  vtmoMR  in  Deo.  ft  Am.  Digs.  1907  to  data,  ft  Rap'r  Indexw 
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brought  this  suit  in  tbe  court  of  claims, 
asserting  that  he  had  faithfully  performed 
his  agreement,  but  that  he  had  been  re- 
quired to  carry  mails  to  and  from  three 
railway  companies  not  included  in  his  eon- 
tract.  That  his  equipment  was  ample  for 
the  service  he  contracted  to  render,  but 
that  he  had  been  ordered  to  provide  equip- 
ment adequate  to  the  excessive  service  de- 
manded, and  that  the  cancelation  of  his 
contract  was  therefore  unauthorized.  His 
suit  was  to  recover,  first,  the  balance  due 
imder  the  contract  as  construed  by  the 
Department;  second,  the  reasonable  value 
of  the  excess  service  he  had,  under  protest, 
been  compelled  to  render;  third,  the  loss 
of  profit  resulting  from  the  wrongful  an- 
nulment of  his  contract;  and,  finally,  the 
loss  sustained  in  disposing  of  equipment 
which  had  been  bought  for  the  purpose  of 
carrying  out  his  contract. 

As  is  the  case  with  mail  contracts,  the 
manner  and  means  of  performance  were 
carefully  prescribed,  and  power  was  re- 
served to  the  Postmaster  General  to  re- 
quire other  and  further  facilities  if  it 
should  be  found  necessary  for  the  good  of 
the  service.  The  power  of  the  Postmaster 
Qeneral  to  supervise  and  the  duty  of  the 
contractor  to  conform  to  his  regulations 
were  plainly  written  down.  That  vigilant 
and  prompt  service  might  be  enforced,  he 
was  given  the  right  to  make  deductions,  by 
way  of  fines,  from  compensation  earned, 
for  defects  in  equipment  or  negligence  in 
the  performance  of  the  service.  For  re- 
peated failures  in  performance,  or  acts  of 
neglect,  or  disobedience  to  orders,  he  was 
given  power  to  annul  the  contract  without 
impairing  the  right  of  the  government  to 
^  recover  damages  for  nonperformance, 
o  The  findings  of  the  court  below  as  to 
•  the  repeated* failures  of  the  appellant  in 
the  performance  of  his  contract,  the  in- 
adequacy of  his  equipment,  and  his  dis- 
obedience to  the  requirements  that  he 
should  enlarge  and  improve  his  facilities, 
make  it  clear  that  the  Postmaster  General 
did  not  act  arbitrarily,  nor  exceed  the 
power  reserved,  by  the  inflicting  of  fines 
or  the  final  cancelation  of  the  a^cement 
on  May  20,  1903.  When  the  contract  was 
canceled,  it  was  directed  that  compensa- 
tion due  should  be  withheld  and  the  con- 
tract relet  at  the  contractor's  expense. 
This  reletting  was  at  a  price  of  some  $14,- 
000  in  excess  of  what  the  cost  would  have 
been  if  appellant  had  performed  his  agree- 
ment The  court  below  found  that  when 
the  contract  was  annulled  there  was  due 
appellant  $2,984.72.  For  this  a  judgment 
was  asked,  but  denied,  the  court  below 
finding  that  the  loss  to  the  government  as 
a  result  of  reletting  ths  contract  was  great- 


ly in  excess  of  the  amount  due  to  appel- 
lant.   His  petition  was  therefore  dismissed. 

If  the  contract,  fairly  construed,  exacted 
the  amount  of  service  which  the  Departp 
ment  claimed,  the  case  of  appellant  must 
fall,  in  view  of  the  facts  found  as  to  his 
insufficient  performance,  and  the  loss  re- 
sulting to  the  government  from  the  neces* 
sity  of  reletting  the  unfinished  term  of  th* 
agreement. 

The  Postmaster  General  construed  the 
contract  as  requiring  appellant  to  receiTe 
from  and  deliver  to  all  railroads  using  the 
Union  Station  at  Omaha.  This  construe- 
tion  required  him  to  receive  from  and  de» 
liver  to  three  railroad  companies  not  spe* 
cified  in  the  contract;  namely,  the  Wabash» 
the  Chicago  ft  Northwestern,  and  the  Chi- 
cago, Milwaukee,  k  St.  Paul.  The  case 
must  therefore  turn  upon  the  question  as 
to  whether  the  service  contemplated  by  his 
contract  included  mails  to  and  from  the 
railways  mentioned. 

Coming,    then,    to    the    service    required 
by   the    contract.     The    proposal    for    the 
Omaha  mail-wagon  service  and  its  accept-^ 
ance   were  according  to  a  printed  official  o 
form.    This*  proposal  and  acceptance,  mak-« 
ing  the  contract  proper,  refer  to  and  make 
the  public  advertisement  of  the  Postmaster 
General  for  proposals  a  part  of  the  agree- 
ment, and  from  it  the  service  contemplated 
is  discovered.    That  advertisement  included 
certain  "instructions  to  bidders,"  of  which 
they  were  required  to  take  notice.    Amon^ 
other  things,  these  "instructions"  included 
the  following  provision: 

"The  foregoing  schedules  show  approxi- 
mately the  service  as  performed  during  the 
week  named  in  the  statement  of  service  tot 
each  route.  Bidders,  however,  must  per- 
sonally inform  themselves  of  the  amount 
and  character  of  the  service  that  will  be 
required  during  the  contract  term,  begin- 
ning with  July  1,  1902.  Bidders  and  their 
sureties  are  warned  that  they  should  fa- 
miliarize themselves  with  the  terms  of  the 
contract,  schedules  of  service,  and  instrue- 
tions  contained  herein  before  they  shall  as- 
sume any  liabilities  as  such  bidders  or 
sureties,  to  prevent  misapprehension  or 
cauLd  of  complaint  thereafter." 

Under  the  heading  "Union  Station,"  in 
the  schedule  referred  to,  there  appear  the 
names  of  four  railroad  companies  opposite 
the  words  'TJnion  Station,"  applicable  to 
each  of  the  named  companies,  thus: 

"Union  Station: 
lUinois  Central  R.  R.  Co.    (143,077). 
Union  Pacific  R.  R.  Co.   (167,001). 
Chicago,  Rock  Island,  &  Pacific  Rwj. 

Co.   (167,064). 
Missouri  Pacific  Rwy.  Co.   ( 157,076 ).• 

It  wiU  be  noticed  that  the  named  rail* 
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roads  bringing  mail  into  tlie  Union  Sta- 
tion do  not  include  the  Wabasb,  the  Chi- 
•eago  &  Northwestern,  or  the  Chicago,  Mil- 
waukee, ft  St.  PauL  Notwithstanding  this 
omission,  appellant  was  required  to  carry 
to  and  from  the  Union  Station  the  mails 
delivered  there  by  these  three  companies, 
and  to  be  delivered  there  from  the  post- 
office,  to  be  carried  by  the  aame  companies. 
This  appellant  did  under  protest,  and  upon 
^ihis  his  suit  is  grounded. 
^  But  the  explanation  and  answer  is  sim- 
«  pie:  Originally,  *  the  contract  routes  of 
these  companies  terminated  at  the  Union 
Pacific  transfer  at  Council  Bluffs,  Iowa, 
where  the  mail  was  transferred  to  the  Un- 
ion Pacific  Railway  and  carried  into  Oma- 
ha. After  the  construction  of  the  Union 
Station,  each  of  these  companies  procured 
the  right  to  carry  their  mail  over  the 
Union  Pacific  Railway  into  the  Union 
Station.  This  saved  delay  in  transfer. 
The  court  below  found  that  "the  trains  so 
performing  said  service  were  known  and 
treated  by  the  Postoffice  Department  as 
mail  trains  of  the  Union  Pacific  Railroad 
Company,  route  No.  157,001,  and  were  op- 
erated under  the  rules  of  said  Union  Pa- 
cific Railroad  Company,  and  payment  was 
made  therefor  to  the  said  Union  Pacific 
Company.  All  weights  of  mail  carried  by 
«aid  three  roads  were  credited  to  the  Un- 
ion Pacific  Railroad  route  and  weighed 
thereon.  The  screen-wagon  contractor  im- 
4er  the  preceding  advertisement  and  con- 
tract, which  were  similar  to  the  one  in 
this  case,  carried  mails  to  and  from  the 
the  trains  of  said  three  roads  as  part  of 
bis  contract,  and  these  facts  were  known 
to  persons  having  knowledge  of  the  serv- 
ice.** 

This  had  for  many  years  been  the  meth- 
od of  handling  the  mails  carried  by  the 
three  companies  referred  to  when  appel- 
lant made  his  proposal.  True,  he  says  he 
4id  not  know  it;  but  the  advertisement 
warned  him  of  the  necessity  of  making 
himself  familiar  with  the  "terms  of  the 
•contract,  schedule  of  services  and  instruc- 
tion herein,  before  they  should  as8im:ie  any 
liabilities  as  such  bidders  or  sureties,  to 
prevent  misapprehension."  Among  the 
facts  found  is  this: 

"Prior  to  submitting  said  proposal  the 
claimant  carefully  read  the  advertisement 
and  instructions  to  bidders,  and  familiar- 
ized himself  with   their  terms,  and  knew 
that  the  trains  of  the  Chicago  &  North- 
western Railroad,  the  Chicago,  Milwaukee, 
ft  St.  Paul  Railroad,  and  the  Wabash  Rail- 
^  road  entered  the  Union  Station  at  Omaha, 
<  and  to  further  inform   himself  as  to  the 
«  amount  and  character  ^of  the  service  to  be 
performed  he  consulted  the  postmaster  and 


superintendent  of  mails  at  Omaha,  who 
called  his  attention  to  the  Instructions  to 
Bidders;  also  a  Mr.  Anderson,  who  had 
been  in  charge  of  the  work  under  a  former 
contract,  who  explained  to  him  the  three 
depots,  including  the  Union  Station,  and 
the  mail  to  be  taken  from  them,  and  the 
number  of  wagons  it  would  take  to  perform 
the  service." 

Knowing  of  the  manner  in  which  the 
mails  carried  by  the  three  raUroads  in 
question  were  handled,  acquired  after  the 
contract  was  signed,  is  not,  of  course,  fatal 
to  his  contention  that  the  contract  did  not 
include  that  mail  matter.  It  does,  however, 
appear  that  after  his  proposal  had  been 
accepted,  and  before  the  beginning  of  per- 
formance, he  actually  took  a  temporary 
contract  for  the  carriage  of  the  identicid 
mails,  so  that  when  he  entered  upon  hie 
own  regular  contract  he  was  fully  aware 
of  the  conditions.  This  must,  at  least, 
weaken  the  force  of  his  going  forward  un* 
der  protest.  But  aside  from  this  informa- 
tion, the  advertisement  and  instructions 
warned  him  to  familiarize  himself  with 
the  situation  by  personal  investigation 
and  inquiry,  lliis  he  asserted  he  had 
done,  for  in  his  printed  proposal  he  stat- 
ed that  "this  proposal  is  made  after  due 
inquiry  into  and  with  full  knowledge  of 
all  particulars  in  reference  to  the  service, 
and  also  after  careful  examination  of  the 
conditions  attached  to  said  advertisement, 
and  with  intent  to  be  governed  thereby.** 

But  it  is  urged  that  appellant  is  at 
least  entitled  to  a  judgment  for  $2,984.72, 
which  the  court  below  found  to  be  the 
amount  due  when  the  contract  was  termi- 
nated. This  contention  is  based  upon  the 
absence  of  any  pleading  setting  up  as  a 
counterclaim  or  set-off  the  difference  be- 
tween the  cost  of  the  service  under  the  re- 
letting and  the  entire  contract  price  for 
the  full  term  under  appellant's  contract. 
But  no  such  objection  seems  to  have  been 
made  in  the  court  of  claims.  That  court  o 
had  all  the  facts*  before  it.  It  foimd  that  • 
there  was  due  on  May  20,  1903,  for  services 
under  the  contract  prior  thereto,  $2,984.72. 
But  it  found,  on  the  other  hand,  that  at 
that  date  the  contract  had  been  lawfully 
annulled,  and  that  the  necessary  reletting 
had  resulted  in  a  loss  to  the  government 
of  a  very  much  larger  sum.  Upon  this 
showing  it  properly  concluded  that  the 
amount  due  was  more  than  offset  by  the 
loss  resulting  from  reletting  at  a  higher 
price.  How  it  might  be  if  this  objection 
had  been  seasonably  made,  it  is  not  an  er- 
ror for  which  this  court  will  reverse  when 
not  made  until  upon  appeaL  In  Wiscon- 
sin C.  R.  Co.  V.  United  States,  164  U.  S. 
190,  212,  41  L.  ed.  399,  407,  17  Sup.  Ct 
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Rep.  46,  a  like  obeetfon  was  made  as  to 
claime  coming  from  the  court  of  elaima, 
and  this  court  said: 

"The  petition  sets  forth,  among  other 
things,  that  the  Postmaster  General 
wrongfully  and  unlawfully  withheld  the 
$12,532.43  out  of  moneys  due  petitioner, 
which  was  therefore  entitled  to  reooTer 
the  full  amount;  and  to  each  and  every 
allegation  of  the  petition  the  government 
interposed  a  general  traverse.  It  is  now 
said  that  a  counterclaim  or  set-off  should 
have  been  pleaded,  but  the  record  does  not 
discloso  that  this  objection  was  raised 
below,  while  the  findings  of  fact  show  that 
the  entire  matter  was  before  the  court  for, 
and  received,  adjudication.  Moreover,  it 
has  been  repeatedly  held  that  the  forms 
of  pleading  in  the  court  of  claims  are  not 
of  so  strict  a  character  as  to  require  omis- 
sions of  this  kind  to  be  held  fatal  to  the 
rendition  of  such  judgment  as  the  facts 
demand." 

Judgment  affirmed. 


(222  U.  S.  483.) 

RICHARD  G.  PETERS,  Appt., 

V, 

ALBERT  W.  GILCHRISTt  et  al. 

Statutes  (8  113*)— Expression  of  Sub- 
ject IN  Title. 

1.  A  statute  entitled  "an  act  to  incor- 
porate" a  particular  railway  company  does 
not,  under  the  decisions  of  the  Florida 
courts,  bear  a  title  sufficiently  broad  to  em- 
brace a  grant  of  public  land  in  aid  of  the 
construction  of  the  authorized  railway. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent. 
Dig.   SS   141-144;  Dec.   Dig.   S   113.*] 

Statutes  f§  2S5*)--Entitling— Legisla- 
tive  JOUBNAIS. 

2.  The  legislative  journal  title  must,  un- 
der the  decisions  of  the  Florida  courts,  con- 
trol, where  there  is  a  variance  between  sucli 
title  and  the  title  of  the  bill  as  enrolled 
and  promulgated. 

[Ed.  Note.— For  other  cases,  see  Statutes.  Cent. 
Dig.  §9  384.  3S5:    Dec.  Dig.  ft  285.*] 

Courts  (|  366*)— Federal  Courts— Fol- 
lowing Decisions  of  State  Courts- 
Validity  OF  Statute  under  State  Con- 

STnUTION. 

3.  Federal  courts  must  follow  the  ad- 
judications of  the  courts  of  a  state  upon  the 
question  as  to  whether  a  particular  law  of 
that  state  has  been  passed  in  such  a  man- 
ner as  to  become  a  valid  law  under  the  state 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  II  954-968:    Dec.  Dig.  S  366.*] 

Courts  (|  366*)— Federal  Courts— Fol- 
lowing Decisions  of  State  Courts- 
Existing  RiGnTS. 

4.  An  independent  judgment  upon  the 
question  of  the  validity  of  a  grant  of  lands 
by  a  state  statute  which  the  highest  court 

t  Albert  W.  Gilchrist  and  Park  Trammel  sub- 
stituted November  6,  1911,  for  Napoleon  B. 
Broward  and  W.  B.  Lamar  as  parties  appellees 
iMrein. 


of  the  state  has  held  invalid  because  the 

title  of  the  act,  as  shown  in  the  legislative 

journals,  differing  in  this  respect  from  the 

published    session    laws,    was    not    broad 

enough  to  include  sudh   grant,   cannot  be 

exercised  by  the  Federal  courts,  upon  the 

theory    that    such    decision    was    rendered 

after  rights  under  such  grant  had  arisen, 

where    uie    state    court,    long    before    the 

statute  was  passed,  had  laid  down  the  rule 

that  if  the  legislative  journals  should  show 

that  a  law  had  not  been  validly  enacted, 

this  fact  would  be  fatal. 

rEd.  Note.— For  other  cases,  see  Courts.  Csnt. 
Dig.  S§  954-968;    Dec.  Dig.  I  366.*] 

[No.  49.] 

Argued  November  8,   1911.     Decided  Jan- 
uary 9,  1912. 

APPEAL  from  the  Circuit  Court  of  tht 
United  States  for  the  Northern  Dis- 
trict of  Florida  to  review  a  decree  dismiss- 
ing, upon  demurrer,  a  bill  seeking  to  en- 
force a  trust  in  certain  lands.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Stevens  Maxwell  and 
Thomas  F.  McGarry  for  appellant. 

Messrs.  William  A.  Blount,  W.  S. 
Jennings,  and  A.  C  Blount,  Jr.,  for  appel- 
lees. 

*  Mr.  Justice  liurton  delivered  the  opin-  • 
ion  of  the  court: 

The  complainant,  Kichard  6.  Peters, 
through  mesne  conveyances,  asserts  an 
equitable  title  to  some  200,000  acres  of 
swamp  or  overflowed  lands  in  the  state  of 
Florida,  being  a  part  of  the  congressional 
grant  of  September  28,  1850  [9  Stat,  at 
L.  519,  chap.  84,  U.  S.  Comp.  Stat.  1901, 
p.  1586],  to  the  state  of  Florida.  By  state 
legislation  the  title  to  the  lands  so  granted 
was  vested  in  the  governor  of  the  state  and 
four  other  state  officials  and  their  succes- 
sors in  office,  as  trustees,  for  the  purposes 
set  forth  in  an  act  of  June  6,  1855,  en- 
titled, "An  Act  to  Provide  for  and  En- 
courage a  Liberal  System  of  Internal  Im- 
provement in  This  State." 

The  title  asserted  is  based  upon  a  grant  oo 
in  aid  of  the* construction  of  a  railroad,* 
found  in  a  legislative  act  of  May  24,  1893, 
printed  in  the  Session  Laws  of  Florida  for 
1893.  That  act  purports  to  incorporate  the 
Atlantic,  Suwanee  River,  &  Gulf  Railway 
Company,  and  authorizes  it  to  construct 
and  operate  a  railway  between  certain 
points  within  the  state.  The  9th  and  10th 
sections  read  as  follows: 

"Sec.  9.  That  the  state  of  Florida,  for 
the  purpose  of  aiding  the  construction  of 
said  railroad,  its  branches  and  extensions, 
hereby  grants  unto  said  company  10.000 
acres  of  land  for  each  mile  of  railroad  it 
may  construct,  of  the  lands  granted  to  the 
state  of  Florida,  under  the  act  of  Congress 


*For  other  cases  see  same  topic  ft  §  numbbb  In  Dec.  A  Am.  Digs.  1UC7  to  date.  &  Rep'r  Indexes 
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of  September  28tb«  1850,  mnd  whieh  are 
commonly  known  as  the  swamp  and  over- 
flowed landSj  said  lands  to  be  deeded  to  the 
said  company  by  the  trustees  of  the  inter- 
nal improvement  fund,  as  fast  as  each  6 
miles  of  said  road  or  any  of  its  branches 
are  graded,  cross-tied,  and  rails  laid  there- 
on. 

"Sec  10.  That  upon  the  filing  of  a  certifi- 
cate of  the  completion  of  any  5  miles  of 
said  road  or  any  of  its  branches,  signed 
by  the  engineer  and  president  of  the  said 
company,  it  shall  be  the  duty  of  the  trus- 
tees of  the  internal  improvement  fund  to 
require  the  state  engineer  or  such  other 
competent  person  to  examine  and  inspect 
each  5  miles  of  road  so  completed;  and  on 
such  person's  or  the  state  engineer's  report 
that  the  5  miles  are  completed  as  certi- 
fied, it  shall  be  the  duty  of  the  trustees  of 
the  internal  improvement  fund  to  issue 
deeds  to  the  said  corporation,  as  required 
in  the  foregoing  section;  Provided,  That 
the  said  corporation,  its  successors  and  as- 
signs, shall  have  the  privilege  of  requiring 
and  having  from  the  trustees  of  the  inter- 
nal improvement  fund  a  certificate  author- 
izing and  entitling  it  to  locate  the  lands 
which  it  may  at  any  time  have  earned  and 
become  entitled  to  as  aforesaid;  and  when-  ^ 
^over  and  as  often  as  the  said  corporation 
CO  shall  file  with  the  trustees  of  the  internal 
•  improvement  fund  a  plot  and  survey  of 
the  lands  located  by  it  in  pursuance  of  a 
certificate  given  it  by  the  trustees,  as  here- 
in provided,  the  said  trustees  shall  set 
apart  and  upon  demand  execute  unto  said 
corporation,  its  successors  and  assigns,  a 
deed  conveying  unto  it  the  lands  described 
in  said  plot  and  survey,  from  the  swamp 
and  overflowed  lands  granted  to  the  state 
of  Florida  by  the  act  of  Congress  of  Sep- 
tember 28,  1850;  Provided,  That  nothing 
in  this  act  contained  shall  make  the  state 
of  Florida  liable  by  reason  of  any  deficiency 
there  may  exist  in  the  public  lands  belong- 
ing to  the  state  under  and  by  virtue  of 
the  act  of  Congress  of  September  28,  1850." 
By  the  18th  section  of  said  act  it  was 
provided  that  the  railway  company  should 
receive  the  same  quota  of  land  on  account 
of  the  construction  of  any  part  of  the  pro- 
jected line  by  the  Atlantic,  Suwanee  River, 
k  Gulf  Railroad  Company,  theretofore  in- 
corporated for  the  same  general  purpose, 
upon  receiving  a  conveyance  of  such  con- 
structed railroad. 

The  bill  avers  that  the  said  railway  com- 
pany constructed  20  miles  of  railway,  in- 
eluding  about  5  miles  conveyed  to  it  by  the 
predecessor  company  above  referred  to, 
which  had  been  inspected  and  certified  to 
the  trustees  of  the  internal  improvement 
fund  by  the  state  engineer,  and  that  the 


company,  in  the  exercise  of  the  privileges 
conferred  by  the  10th  section  of  the  ad, 
had  demanded  and  received  from  said  trus- 
tees certificates  "authorizing  and  entitling 
it  to  locate  lands"  so  earned,  and  to  re- 
ceive from  the  said  trustees  a  deed  con- 
veying to  it,  its  successors  or  assigns,  the 
lands  so  located.  It  is  then  averred  that 
the  certificates,  together  with  survey  and 
map  of  locations,  had  been  regularly  filed 
with  the  trustees,  and  a  deed  demanded* 
but  that  the  trustees  refused  to  make  such 
deed,  and  later  conveyed  the  lands  so  lo- 
cated, or  the  greater  part  thereof,  to  tht^ 
defendant  Neil  G.  Wade,  who  had  full  no- a 
tice  of  appellant's  title,  and  who*subse-* 
quently  conveyed  the  same  to  the  defend- 
ant the  Southern  Timber  &  Naval  Stores 
Company,  who,  it  is  alleged,  also  had  full 
notice  of  the  prior  right  of  the  said  At- 
lantic, Suwanee  River,  &  Gulf  Railway 
Company,  and  its  assigns,  including  ths 
present  complainant. 

The  prayer  of  the  bill  is  that  the  South- 
ern Timber  &  Naval  Stores  Company  be  ad* 
judged  to  hold  same  in  trust  for  complain- 
ant, and  required  to  convey  same  to  hinu 
In  the  alternative,  the  bill  asks  a  decree 
against  the  trustees  of  the  internal  im- 
provement fund  for  the  value  of  said  lands, 
or  for  the  money  received  by  the  trustees 
for  said  lands,  and  for  general  relief. 

The  bill  was  dismissed  upon  demurrer. 

It  is  evident  from  the  facts  stated  that 
the  origin  and  foundation  of  the  title  as- 
serted by  the  bill  to  the  state  lands  now 
held  by  the  Southern  Timber  ft  Naval 
Stores  Company  is  the  land  grant  made  or 
proposed  in  the  Florida  act  of  May  24, 
1803.  But  that  act,  in  another  litigation 
between  different  parties,  was  held  null  and 
void  in  so  far  as  its  land  grant  clauses  ars 
concerned.  Wade  v.  Atlantic  Lumber  Co. 
51  Fla.  628,  41  So.  72.  The  ground  of  this 
holding  was  that  the  title  of  the  act,  as 
shown  by  the  journals  of  the  two  houses, 
was  not  broad  enough  to  include  a  grant 
of  public  lands.  The  Constitution  of  the 
state  includes  a  provision  against  more 
tliun  one  subject  in  the  same  bill,  that  sub- 
ject to  be  indicated  by  the  title.  Thus, 
the  16th  section  of  article  3  of  the  Florida 
Constitution  reads  as  follows: 

"Each  law  enacted  in  the  legislature  shall 
embrace  but  one  subject  and  matter  prop- 
erly connected  therewith,  which  subject 
shall  be  briefly  expressed  in  the  title." 

The  title  of  the  act  in  question,  as  it  !r 
found  in  the  published  Session  Acts  of 
1893,  is  as  follows: 

"An  act  to  incorporate  the  Atlantic,  Su- 
wanee River,  &  Gulf  Railway,  to  grunt  $uoh 
corporation  certain  primlegeB,  and  to 
ih§  oomtrueiion  thereof  J* 
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?  *ThB  title,  as  shown  hj  the  journaLi  of 
both  houses,  was  in  these  words: 

"A  bill  to  be  entitled  'An  Act  to  Incor- 
porate the  Atlantic,  Suwanee  River,  &  Gulf 
Railway  CJompany/" 

Thus,  the  title,  as  shown  by  the  journals, 
gives  no  notice  that  the  bill  grants  public 
lands  as  an  aid  to  construction,  but  pur- 
ports to  be  no  more  than  an  incorporating 
act,  while  the  act,  as  officially  promulgated, 
bears  a  title  expressing  its  contents. 

But  when  there  is  a  variance  between  the 
title  of  a  bill  as  enrolled  and  promulgated 
and  the  title  of  the  act  as  shown  by  the 
journals,  the  latter  will  control,  under  the 
express  decision  of  the  highest  court  of  the 
state  of  Florida.  Wade  v.  Atlantic  Lumber 
Co.  supra. 

In  that  case  the  Atlantic  Lumber  Com- 
pany asserted  title  to  certain  swamp  lands 
located  under  certificates  issued  to  the  At- 
lantic, Suwanee  River,  ft  Quif  Railway  Com- 
pany, by  authority  of  this  act  of  May  24, 
1893,  which  lands  had  been  deeded  to  the 
defendant  Neil  G.  Wade  by  the  trustees  of 
the  internal  improvement  fund.  The  de- 
fendant Wade  demurred  to  the  bill  upon 
the  ground  that  the  act  of  May  24,  1893, 
the  sole  source  of  the  superior  title  asserted 
by  the  Atlantic  Lumber  Company,  was  in- 
valid in  so  far  as  it  included  a  land  grant, 
because  the  title  of  the  act  did  not  express 
that  purpose  of  the  bilL 

The  Florida  court  took  judicial  notice  of 
the  journals  of  the  Florida  legislature,  and 
finding  the  journal  title  to  be  as  set  out 
above,  held  the  title  of  the  act  insufficient 
under  the  Constitution  to  embrace  a  grant 
of  public  lands  in  aid  of  the  company  in- 
corporated. 

We  shall  pass  by  the  suggestion  that 
the  judgment  in  the  case  referred  to  is  an 
adjudication  binding  upon  the  parties  to 
this  suit  as  to  the  title  or  equities  here  in 
litigation,  it  not  sufficiently  appearing  that 
the  parties  or  the  lands  in  suit  are  the 
same.  Neither  shall  we  stop  to  consider 
o  the  effect  of  that  decision  and  opinion  as 
•  absolutely  ^determining  the  invalidity  of  the 
act  of  May  24,  1893,  as  against  parties  not 
then  before  the  court.  It  is  enough  for 
the  purposes  of  this  case  that  we  shall  hold 
that  case  to  be  an  authoritative  announce- 
ment of  the  law  of  Florida  in  these  re- 
spects: first,  that  under  the  Constitution 
of  that  state,  an  act  entitled  an  act  to 
incorporate  a  particular  railway  company 
does  not  bear  a  title  sufficiently  broad  to 
embrace  a  grant  of  public  land  in  aid  of  the 
construction  of  the  authorized  railway; 
and,  second,  that  when  the  journals  speak 
and  show  a  variance  between  the  journal 
title  and  the  title  of  a  bill  as  enrolled  and 
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promulgated,  the  joninal  title  must  con* 
trol. 

The  question  as  to  whether  a  particular 
law  has  been  passed  in  such  manner  as  to 
become  a  valid  law  under  the  Constitution 
of  the  state  is  a  state,  and  not  a  Federal, 
question.  Courts  of  the  United  States  are 
therefore  under  obligation  to  follow  the  ad- 
judications of  the  courts  of  the  state  whose 
law  is  in  question.  South  Ottawa  t.  Per- 
kins, 94  U.  S.  2G0,  24  L.  ed.  154;  Leeper 
V.  Texas,  139  U.  S.  467,  36  L.  ed.  226,  11 
Sup.  Ct  Rep.  677;  Wilkes  County  v.  Coler, 
189  U.  S.  611,  47  L.  ed.  923,  23  Sup.  Ct. 
Rep.  867. 

The  only  authority  which  the  trustees  of 
the  internal  improvement  fund  had  for  the- 
issuance  of  the  certificates  now  held  by  the- 
appellant,  or  for  their  location  upon  the- 
public  land  of  the  state,  or  the  execution 
of  a  deed  to  the  locator,  proceeds  from  this 
act.  If  that  enactment  be  invalid,  the 
trustees  had  no  authority  to  issue  such 
certificates,  and  no  authority  to  make  the- 
deed  which  was  demanded  for  lands  located 
by  means  of  such  certificates.  Tet  this 
very  enactment  has  been  declared  invalid 
by  the  highest  court  of  the  state  upon  an 
examination  by  that  court  of  the  journals 
of  the  legislature,  showing  a  variance  be- 
tween the  title  of  the  bill  as  enrolled  and 
the  title  shown  by  the  journal.  It  would 
be  a  most  remarkable  occurrence  if  now, 
upon  the  same  journals,  we  should  hold 
that  the  bill  had  a  sufficient  title  and  was 
a  valid  law.  ^ 

It  is  true  that  the  issues  in  the  case  of  o 
Wade  ▼.  Atlantic* Lumber  Co.  were  raised* 
by  demurrer.  But  the  question  of  whether 
the  enactment  was  a  valid  law  is  a  ju- 
dicial question.  In  the  case  of  the  State 
ex  rel.  Markens  v.  Brown,  20  Fla.  407,  a 
case  decided  ten  years  before  this  act  was 
passed,  it  was  held  that  the  courts  would 
examine  the  journals  of  the  legislature,  and 
would  hold  a  law  invalid  if,  from  such  jour- 
nals, it  appeared  that  tlie  law  in  question 
had  not  been  constitutionally  enacted.  See 
also  State  ex  rel.  Atty.  Gen.  v.  Green,  80 
Flo.  164,  18  So.  334.  In  view  of  the  coses 
cited,  we  find  the  Florida  court  saying,  in 
Wade  V.  Atlantic  Lumber  Co.  that  "this 
court  is  firmly  committed  to  the  holding 
that  when  the  journals  speak,  they  con- 
trol.** 

The  suggestion  that  the  rights  of  the  ap- 
pellant, or  his  assignors,  arose  before  the 
decision  in  Wade  v.  Atlantic  Lumber  Co. 
and  that  the  case  is  therefore  one  in  which 
this  court  should  exercise  an  independent 
judgment  under  the  authority  of  such  cases 
as  Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10,  is  without 
merit. 
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The  role  appealed  to  is  not  applicable, 
becaoae  the  highest  court  of  the  state  had, 
before  the  acquirement  of  any  rights,  laid 
down  the  rule  that  if  the  journals  of  the 
legislature  should  show  that  a  law  had  not 
been  validly  enacted,  the  fact  would  be 
fatal.  It  was  therefore  incumbent  upon 
persons  proposing  to  rely  upon  the  act  of 
May  24,  3893,  to  examine  the  journals. 
Indulgence  cannot  be  claimed  because  they 
did  not  know  the  law  or  did  not  make  such 
examination.  There  is,  therefore,  no  rea- 
son for  declining  to  follow  the  case  of  Wade 
▼•  Atlantic  Lumber  Co.  In  South  Ottawa 
T.  Perkins,  cited  above,  Mr.  Justice  Brad* 
ley,  speaking  for  this  court  upon  a  similar 
question,  said: 

"But  the  law  under  consideration  has 
been  passed  upon  by  the  supreme  court  of 
Illinois  and  held  to  be  invalid.  This  ought 
to  have  been  sufficient  to  have  governed  the 
action  of  the  court  below.  In  our  judgment 
Ait  was  not  necessary  to  have  raised  an  is- 
•  sue  on  the  subject,  except^ by  demitrrer  to 
the  declaration.  This  court  is  bound  to 
know  the  law  without  taking  the  advice  of 
a  jury  on  the  subject  When  once  it  be- 
came the  settled  construction  of  the  Con- 
stitution of  Illinois  that  no  aet  can  be 
deemed  a  valid  law  unless,  by  the  journals 
of  the  legislature,  it  appears  to  have  been 
regularly  passed  by  both  houses,  it  became 
the  duty  of  the  eourts  to  take  judicial  no- 
tice of  the  journal  entries  in  that  regard. 
The  courts  of  Illinois  may  decline  to  take 
that  trouble,  unless  parties  bring  the  mat- 
ter to  their  attention;  but,  on  general  prin- 
ciples, the  question  as  to  the  existence  of 
a  law  is  a  judicial  one,  and  must  be  so 
regarded  by  the  courts  of  the  United 
Btates.'' 

But  appellant  says  that  the  bill  alleges 
that  the  title  of  the  bill  when  introduced 
was  that  shown  by  the  enrolled  bill,  and 
that  it  retained  that  title  throughout  each 
legislative  stage,  and  that  the  other  title 
indorsed  on  the  bill  and  spread  upon  the 
journals  was  one  made  through  inadvert- 
ence or  mistake.  He  further  says  that  the 
demurrer  admits  this  to  be  true.  But  in 
point  of  law,  evidence  of  the  facts  stated 
would  not  help  the  matter.  The  Florida 
courts  in  Wade  v.  Atlantio  Lumber  Co.  61 
Via.  688,  41  So.  76,  denied  a  rehearing  of 
the  original  ease,  sought  for  the  purpose  of 
inducing  a  modification  of  the  opinion  and 
ieeree,  to  enable  the  complainant,  Wade,  to 
•how  the  Tciy  facts  now  averred  in  Che 
present  bilL    To  this  that  court  said: 

'TThe  appellee  also  asks  that  the  deeres 
be  modified  to  enable  the  petitioner  to  show 
that  the  title  to  the  bill  as  actually  intro- 
doeed  into  the  House  and  at  all  subsequent 
stages  was  in  the  form  as  now  published, 


and  that  the  fact  of  the  shorter  form  ap- 
pearing in  the  journals  was  due  to  the  mis- 
take or  carelessness  of  the  clerks.  To  grant 
this  request  would  be  to  permit  uncertain 
parol  evidence  to  countervail  the  legislative 
journals,  and  would  produce  overwhelming 
uncertainty  as  to  the  validity,  force,  or  ef- 
fect of  eveiy  law  upon  the  statute  books  ;S 
if  admitted *f or  the  purpose  of  sustaining? 
an  act,  it  woud  be  equally  admissible  to 
overthrow  an  act,  and  cannot  be  permitted." 

We  need  not  deal  with  the  argument  that 
the  grant  operated  to  pass  the  title  to  the 
lands  located,  without  more,  since  the  in- 
validity of  the  act  disposes  of  every  right 
which  might  otherwise  proceed  from  it. 

Neither  does  the  biU  state  any  facts 
which  authorize  us  to  hold  that  the  trus- 
tees of  the  internal  improvement  fund  mads 
any  contract  in  reference  to  granting  aid 
in  the  construction  of  the  Atlantic,  Su- 
wanee  River,  ft  Gulf  Railway  by  virtue  of 
their  general  power  under  the  act  of  Sep- 
tember 28,  1850,  vesting  title  to  the  state 
swamp  lands  in  them.  Every  act  averred 
to  have  been  done  by  them  was  but  a  step 
in  pursuance  of  the  power  which  wss 
sought  to  be  conferred  by  the  act  of  May 
24,  1893.  Their  subsequent  conveyance  of 
the  lands  upon  which  the  certificates  issued 
by  them  to  the  railway  company  was  in 
pursuance  of  a  sale  made  by  them  to  Neil 
G.  Wade,  and  their  refusal  to  make  a  deed 
of  the  same  lands  to  the  railway  company, 
or  its  assigns,  was  based  upon  the  invalid- 
ity of  the  enactment  under  which  such 
deed  was  claimed.  They  incurred,  neither 
personally  nor  ofiicially,  any  responsibility 
for  their  conduct  in  the  matter. 

The  case  of  the  railway  company  and 
their  assigns  is  a  hard  one.  They  went  for* 
ward  under  an  enactment  which  was  in- 
valid, and  have  made  large  expenditures 
upon  the  faith  of  a  law  which  they  assumed 
was  valid.  But  the  consequences  are  not 
remediable  save  by  an  appeal  to  the  legisla- 
tive power.  The  proceeds  of  the  sale  of  the 
lands  located  under  the  void  certificates  to 
Wade  are  not  charged  with  any  lien  or 
equity  1^  any  of  the  facts  stated  in  tha 
bilL 

The  decree  of  the  Circuit  Court  must  be 
in  all  things  affirmed* 


(222  U.  S.  448.) 

J.  R.  TREAT,  as  Treasurer  and  Em  Offloio 
Tax  Collector  of  the  County  of  Cooonino» 
Terriloiy  of  Arisona,  et  al.,  Appts., 

V. 

GRAND  CANYON  RAILWAY  COMPANY. 

CoxTBTB  (I  887*)— Review  of  Tebritoriai. 
Decision  —  Statutory  Construction- 
Exemption  FROM  Taxation. 

The  decision  of  the  Arizona  supreme  court 
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that  a  railway  company  organised  in  1901 
under  Aris.  Laws  1897,  aet  No.  d,  for  the 
purpose  of  buying  the  property  of  a  railroad 
sold  on  foreclosure,  ma^  claim  the  benefit 
of  the  provision  of  Ariz.  Laws  1899,  No. 
68,  that  property  used  or  necessary  in  the 
construction  and  operation  of  railroads 
thereafter  constructed,  whether  owned  or 
operated  by  a  person,  association,  or  rail- 
way corporation,  their  successors  or  as- 
signs, shall  be  exempt  from  all  manner  of 
taxation  for  ten  years  from  the  date  of 
the  act,  although  by  §  8  of  the  earlier  aet 
it  was  provided  that  that  act  should  not 
be  construed  to  give  to  any  corporation 
created  under  it  any  exemption  from  taxa- 
tion created  by  any  existing  or  future  ex- 
emption laws, — is  not  so  clearly  erroneous 
as  to  require  reversal  in  the  Federal  Su- 
preme Court. 

[Ed.  Note.^For  other  cases,  see  Courts,  Dee. 
Dig.   S  387.»] 

[No.  86.1 

Argued  December  8  and  11,  1911.    Decided 
January  9,  1912. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  de- 
cree which,  on  a  second  appeal,  affirmed  a 
decree  of  the  District  Court  of  Coconino 
County,  in  that  territory,  enjoining  the  col- 
lection of  taxes  on  the  property  of  a  rail- 
way company.     Affirmed. 

See  same  case  below,  12  Ariz.  117,  100 
Pac.  438;  on  prior  appeal,  12  Ariz.  69,  95 
Pac.  187. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  O.  Prentiss,  Bllas  S. 
Clark,  and  Henry  F.  Ashurst  for  appel- 
lants. 

Messrs.  Robert  Dunlap,  T.  J.  Norton, 
^  and  Gardiner  Lathrop  for  appellee. 

•  *  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  brought  by  the  railway  com- 
pany, the  appellee,  to  restrain  the  collection 
of  taxes  from  which  it  says  that  it  is  ex- 
empt. The  facts  in  brief  are  these:  A  pred- 
ecessor of  the  appellee,  the  Santa  V4  & 
Grand  Canyon  Railroad  Company,  between 
August,  1899,  and  October,  1900,  built  over 
^  66  miles  of  the  road  concerned.  In  July, 
^  1901,  this  road  was  sold  on  foreclosure  sale 

•  to* purchasers  who  organized  the  appellee 
and  in  August  conveyed  the  road  to  it.  The 
new  company  finished  the  road  to  the  edge 
of  the  Grand  Canyon  and  laid  out  stations 
and  hotel  grounds  at  the  end.  In  1906  the 
territorial  board  undertook  to  levy  the  tax 
complained  of.  The  supreme  court  held 
that  the  appellee  was  exempt.  12  Ariz.  69, 
95  Pac.   187.     12  Ariz.  117,  100  Pac.  438. 

The  railroad  company  was  organized  un- 1 


der  aet  Na  3,  February  8, 1897,  of  the  terri- 
tory, which  authorized  such  eorporationt  to 
be  formed  for  the  purpose  of  buying  the 
property  of  railroads  sold  on  foreclosure, 
and  to  buy  and  exercise  "all  the  rights,  priv* 
il^es,  franchises,  immunities,  and  powers* 
of  their  predecessors.  By  §  7  such  corpora^ 
tionswere  to  have  all  rights,  immunities, 
etc.,  then  or  thereafter  given  to  any  railroad 
organized  under  the  general  laws;  but  by 
§  8  it  was  provided  that  the  aet  should  not 
be  construed  "to  give  to  any  corporation  cre- 
ated under  it,  any  exemption  from  taxation 
created  by  any  existing  or  future  exemption 
laws  of  the  territory  of  Arizona."  The  ques* 
tion  does  not  stand  on  this  act  alone,  how> 
ever,  and  the  cases  discussed  in  Rochester 
R.  Co.  V.  Rochester,  205  U.  S.  236,  51  L.  ed. 
784,  27  Sup.  Ct.  Rep.  469,  for,  by  a  later 
statute  of  March  16,  1899,  No.  68,  "for  tho 
purpose  of  inducing  and  encouraging  tho 
construction  of  railroads,''  it  was  provided 
that  the  "property  used  or  necessary  in  tht 
construction  and  operation  ^f  railroads," 
of  road  thereafter  eonstructed,  "whether 
owned  or  operated  by  a  person  or  persons^ 
association  or  railway  corporation,  hia» 
their,  er  its  successors  or  assigns,"  should 
be  exempt  from  all  manner  of  tanttion  for 
ten  years  from  the  date  of  the  act.  The  tu* 
preme  court  held  that  this  exemption  was  tu 
r9m^  so  to  speak,  went  with  the  land,  and 
extended  to  the  assigns  of  the  first  road* 

No  doubt  a  strong  argument  can  be  mada 
and  was  made  for  a  different  view,  based  on 
the  passage  before  and  on  the  date  of  the^i 
act  of  1897  of  statutes  like  that  of  1890. ;» 
*But  the  considerations  that  prevailed  also* 
are  cogent  and  to  obvious  as  not  to  need 
statement.  Moreover,  the  question  is  not 
whether  the  later  statute  constituted  a  oon* 
tract  (Damon  ▼.  Havraii,  194  U.  S.  154,  160, 
48  L.  ed.  916,  917,  24  Sup.  Ct.  Rep.  617; 
Wisconsin  &  M.  R.  Ca  v.  Powers,  191  U.  S. 
379,  48  L.  ed.  229,  24  Sup.  Ct.  Rep.  107). 
The  courts  of  the  territory  have  given 
to  the  railroad  the  rights  that  it  claims^ 
as  against  the  territory  authorities  seek- 
ing to  levy  the  tax.  The  only  question  ia 
whether  any  sufficient  reason  appears  for 
not  following  the  eonstruction  given  to  n 
local  statute  by  the  territorial  court,  when 
thai  construction  is  inherently  reasonablOp 
is  at  lesst  tlie  first  to  strike  the  mind,  and 
is  one  that  protects  private  rights.  It  Is 
enought  to  answer  that,  on  the  principle  fol* 
lowed  so  far  as  may  be  by  this  court,  tharo 
is  no  such  manifest  error  as  to  warrant  xm 
in  reversing  the  decision  below.  Fox  v. 
Haarstick,  156  U.  8.  674,  679,  89  L.  ed.  576, 
578,  15  Sup.  Ct.  Rep.  457 ;  English  v.  Arizo- 
na, 214  U.  S.  359,  361,  363,  53  I^  ed.  1030^ 
1033,  29  Sup.  Ct.  Rep.  658. 

Judgment   affirmed. 
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(222  U.  8.  452.) 

MANUEL  ZESO  GANDIA,  Plff.  in  Err., 

V. 

N.  B.  K.  PBTTINGILL. 

Libel  and  Slander  (d  48* )— Privileged 
Communications  —  CouiiENT  on  Offi- 
cial Acts. 

1.  Anything  bearing  upon  the  wcta  of  a 
public  officer  connect^  with  his  office  is  a 
legitimate  subject  of  statement  and  com- 
ment, at  least  in  the  absence  of  express 
malice. 

rBd.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  S3  144-147;    Dec.  Dig.  §  48.*] 

Libel  and  Slander  (|  10*)— Refusal  to 
Instruct— Li  BEL. 

2.  The  refusal  to  instruct  the  jury  in  an 
action  for  libel  in  publishing  newspaper 
articles  charging  the  United  States  attor- 
ney for  Porto  Rico  with  carrying  on  a  pri- 
Tate  practice  and  acting  as  lawyer  on  behalf 
of  persons  bringing  suit  against  the  local 
government,  which  the  articles  characterize 
as  a  monstrous  immorality,  a  scandal,  etc., 
that  so  far  as  the  publication  of  facts  dis^ 
approved  bv  the  community  was  concerned, 
the  plaintiff  could  not  recover,  however 
technically  lawful  his  conduct  might  have 
been,  unless  there  was  express  malice,  or 
the  comment  went  beyond  reasonable  limits, 
is  reversible  error  where  there  is  evidence 
that  the  people  of  Porto  Rico  considered  the 
acts  charged  as  immoral,  and  where,  had 
the  plaintiff  been  a  local  officer,  such  con- 
duet  would  have  been  forbidden  by  the 
local  law. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  §S  91-96;    Dec.  Dig.  §  10.*] 

Trial  (|  275*)— Noting  Exceptions  to 
Charge— Absence  of  Jury. 

3.  Sending  the  jury  out  before  counsel 
had  stated  all  of  his  exceptions  to  the 
charge  is  not  reversible  error,  where  the 
judge  allowed  all  the  exceptions  to  be  noted 
in  open  court. 

CEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  686:    Dec.  Dig.  S  275.*] 

[No.  97.] 

Argued  December  14,  1011.     Decided  Jan- 
uary 9,  1912. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  for  plaintiff  in 
an  action  for  libel.    Reversed. 

See  same  case  below,  4  Porto  Rico  Fed. 
Rep.  383. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Frederick  D.  McKenney,  John 
Spalding  Flannery,  William  Hits,  and  H. 
H.  Scoville  for  plaintiff  in  error. 

^lessrs.  Willis  Sweet,  and  Geor^  H. 
^Iiamar  for  defendant  in  error. 

•  *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  libels  and  comes  here 
I.  upon  a  bill  of  exceptions  after  a  verdict  for 
;j  the  plaintiff.  The  alleged  libels  consist  of  a 

•  series  of  articles  in  a  Porto  Rican^newspa- 


per,  La  Correspondencia.  These  articles 
stated  that  the  plaintiff,  Pettingill,  while 
United  States  Attorney  for  Porto  Rico,  car- 
ried on  a  private  practice  also,  and  even 
acted  as  a  lawyer  on  behalf  of  persons  bring- 
ing suit  against  the  government  of  Porto 
Rico.  It  seems  that,  if  the  plaintiff  had 
been  an  officer  of  the  local  government,  he 
would  have  been  forbidden  the  practice  by 
the  local  law,  and  the  articles  convey  the 
idea  that  if  the  practice  is  not  prohibit- 
ed  also  by  the  law  for  United  States 
officials,  it  ought  to  be,  especially  as 
the  island  is  charged  with  a  salary  for  the 
attorney.  The  conduct  of  Mr.  Pettingill  in 
the  above  particulars  is  described  as  a 
monstrous  immorality,  a  scandal,  etc.,  etc. 
In  the  view  that  we  take  it  is  not  neces- 
sary to  state  the  charges  here  in  detail,  but 
it  should  be  observed  that  in  the  declaration 
the  plaintiff  alleged  that  while  United 
Stat^  Attorney  he  had  a  large  private  prao* 
tice,  and  implied,  as  in  his  evidence  he  stat- 
ed, that  a  part  of  this  practice  consisted  of 
suits  against  the  local  government.  So 
there  waa  no  issue  on  the  matter  of  fact. 

So  far  as  the  facts  were  concerned,  the 
publication  of  them  alone  was  not  libelous. 
For,  apart  from  the  question  whether  at- 
tributing to  the  plaintiff  conduct  that  was 
lawful,  as  the  plaintiff  says,  could  be  a  libel 
(Homer  v.  Engelhardt,  117  Mass.  639),  he 
was  a  public  officer  in  whose  course  of  ae- 
tion  connected  with  his  office  the  citizens  of 
Porto  Rico  had  a  serious  interest,  and  any- 
thing bearing  on  such  action  was  a  legiti- 
mate subject  of  statement  and  comment.  It 
was  so,  at  least,  in  the  absence  of  express 
malice, — a  phrase  needing  further  analysis, 
although  not  for  the  purposes  of  this  case. 
Therefore  the  only  questions  open  for  con- 
sideration were  the  motives  of  the  publica- 
tion and  whether  the  comment  went  bevond 
reasonable  limits,  which,  of  course,  the  de- 
fendant denied.  But  so  far  as  we  see  from 
reading  the  charge,  the  judge  did  not  ap- 
proach  the  case  from  this  point  of  view,  to 
For  after  saying  to  the  jury*that  fair  com-  • 
ment  upon  the  actions  of  public  officials  was 
privileged,  he  went  on:  "But  you  are  in- 
structed that  in  this  case  .  .  .  [the 
articles]  are  what  is  known  In  law  as  libel- 
ous per  se.  •  .  .  Therefore,  in  any  event 
you  must  find  for  the  plaintiff  upon  that 
issue,  and  g^ve  him  such  damages  as  you 
may  believe,  from  all  the  facts  and  circum- 
stances in  the  case,  he  is  entitled  to;"  and 
after  that  proceeded  to  direct  them  only 
as  to  the  conditions  for  finding  punitive 
damages  also.  It  is  at  least  doubtful  wheth- 
er this  instruction  meant  that  the  comments 
were  excessive  as  matter  of  law.  It  rather 
would  seem  from  the  previous  explanations 
given  to  the  jury  of  the  independence  of 
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United  States  officials  notwithstanding  the 
source  of  their  salaries^  and  the  instruc- 
tions that  the  plantififs  acts  were  lawful, 
that  the  defendant,  in  order  to  justify  him- 
self, would  have  to  prove  that  they  were 
wrong  in  law,  and  that  his  inability  to  do 
80  might  he  considered  as  aggravation  of 
the  damages  to  be  allowed,  that  the  latter 
considerations  alone  were  the  ground  for 
what  we  have  quoted  from  the  charge. 

However  this  may  be,  what  we  have  said 
is  enough  to  show  that  the  mind  of  the 
jury  was  not  directed  to  what  was  the  point 
of  the  case.  We  do  not  see  how,  making  rea- 
sonable allowance  for  the  somewhat  more 
exuberant  expressions  of  meridional  speech, 
it  could  be  said  as  matter  of  law  that  the 
comments  set  out  in  the  declaration  went 
beyond  the  permitted  line,  and  we  think 
it  at  least  doubtful  whether  the  plaintiff 
would  not  have  got  all  if  not  more  than  all 
that  he  could  ask  if  he  had  been  allowed  to 
go  to  the  jury  on  that  issue.  In  the  absence 
of  express  malice  or  excess  the  defendant  was 
not  liable  at  all,  and  in  the  case  of  mere 
excess  without  express  malice,  the  damages, 
if  any,  to  which  he  was  entitled,  were  at 
most  only  such  as  could  be  attributed  to  the 
supposed  excess.  But  what  really  hurt  the 
plaintiff  was  not  the  comment,  but  the  fact. 
M»  The  witnesses  for  the  plaintiff  said  that  the 
•  people  of  Porto  *Rioo  considered  the  acts 
charged  immoral,  and  the  statute  referred 
to  showed  that  such  was  their  conception 
of  public  duty.  It  was  peculiarly  necessary 
therefore  to  instruct  the  jury  that  so  far  as 
the  publication  of  facts  disapproved  by  the 
community  was  concerned,  the  plaintiff 
could  not  recover  for  it,  however  technically 
lawful  his  conduct  might  have  been,  except 
as  we  have  stated  above.  Instructions  were 
requested  on  the  point,  and  the  refusal  to 
give  them  was  excepted  to,  as  also  was  the 
corresponding  charge.  Without  nice  criti- 
cism of  the  form  of  the  requests,  it  is 
enough  to  say  that  they  were  so  nearly  cor- 
rect as  to  call  the  judge's  attention  to  the 
matter,  and  to  require  a  different  explana- 
tion of  the  defendant's  rights. 

An  exception  was  taken  to  the  judge's 
sending  the  jury  out  before  the  counsel  for 
the  defendant  had  stated  all  of  his  excep- 
tions to  the  charge.  The  judge  had  told  the 
counsel  that  he  would  not  instruct  the  jury 
otherwise  than  as  he  had,  and  he  allowed 
all  the  exceptions  to  be  taken  in  open  court 
after  the  jury  had  retired.  No  doubt  it  is 
the  stricter  practice  to  note  the  exceptions 
before  the  jury  retires  (the  judge,  of  course, 
having  power  to  prevent  counsel  from  mak- 
ing it  an  opportunity  for  a  last  word  to 
them).  Phelps  v.  Mayer,  16  How.  160,  14 
L.  ed.  643.  But  in  this  case  they  were  noted 
at  the  trial,  in  open  court  (United  States 


V.  Breitling,  20  How.  252,  15  L.  ed.  900), 
and  in  the  circumstances  stated  the  defend- 
ant suffered  no  wrong,  so  that  we  should 
not  sustain  an  exception  upon  this  grounds 
Judgment  reversed. 


(222  U.  S.  460.) 

UNITED  STATES,  Plff.  In  Err^ 

V. 

JOHN  McMULLEN  and  Joseph  A.  Stul^ 
as  Administrator  with  the  Will  AntiftYf^ 
of  the  Estate  of  R.  Percy  Wright,  D»> 
ceased. 

Pbincipal    and    Surety    ({    104*)— Dis- 

CHABQE  OF  SURETT— EXTENSION  OF  TiME. 

1.  The  sureties  on  the  bond  of  a  public 
contractor,  conditioned  upon  the  faithful 
performance  of  a  contract  for  dredging  m 
channel,  were  not  discharged  by  mn  exten- 
sion of  the  time  fixed  for  performance,  a^ 
corded  by  the  government  to  the  contractor, 
where  the  contract  definitely  contemplated, 
what  the  nature  of  the  work  made  mani* 
fest,  that  it  might  be  necessary  or  very 
convenient  to  extend  the  time,  and  express- 
ly provided  for  a  per  diem  deduction  from 
the  contract  price  for  a  delay  beyond  the 
time  prescribed  for  the  completion  of  the 
work. 

[EM.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  »  186-200;    Dec.  Dtg.  f  104.*] 

Principal  and  Surety  (§  100* )— Dis- 
charge OF  Surett-— Change  in  Plans 
OB  Specifications. 

2.  Provisions  in  a  contract  for  a  public 
work  requiring  that  changes  in  the  plans  or 
specifications,  deemed  desirable  by  the  gov- 
ernment, be  agreed  to  in  writing  by  the 
parties  to  the  contract  before  the  work 
contemplated  by  such  changes  is  begun,  do 
not  require  the  assent  of  the  sureties  in 
order  not  to  work  their  discharge. 

tEd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  S8  162-166;    Dec.  Dig.  B  100.^] 

United  States  (§  73*)  —  Contbaoss  — 
Breach— Relettino. 

3.  The  obligations  of  a  contract  for  a 
public  work,  so  far  as  applicable  to  a  cass 
of  the  contractor's  default,  including  the 
right  reserved  to  the  government  to  secure 
someone  else  to  complete  the  work,  and 
charge  the  original  contractor  with  the 
reasonable  difference  in  cost,  remained  in 
force  after  the  government,  exercising  its 
option,  declared  the  contract  null  and  void 
for  the  contractor's  failure  to  perform* 
without  prejudice  to  its  right  to  recover 
for  defaults  therein  or  violations  thereof. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  S  56;    Dec.  Dig.  §  73.*] 

United  States  (§  73*)  —  Contbacts — 
Breach— Rblethng. 

4.  The  right  of  the  government  under  a 
contract  for  a  public  work  to  charge  ths 
contractor  with  the  reasonable  difference  in 
cost  in  case  of  a  reletting  after  his  default 
is  not  defeated  because  the  second  con- 
tract does  not  appear  to  have  completed  ths 
work  intended  to  be  accomplish^  l^  ths 
first,  where  the  work  done  under  the  new 
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contract  was  work  whleli  the  first  contract- 

«r  had  agreed  to  perform. 

[Bd.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  I  66;    Dec.  Dig.  f  78.^] 

CONTBAOTB  (§    9*  )  —  CSBTAINTT  —  MUTUAI.* 
ITT. 

5.  The  power  to  change  details,  reserved 
by  the  government  in  a  contract  for  a  pub- 
lie  work,  does  not  make  the  contract  unen- 
forceable for  want  of  certainty  and  mutu- 
ality, there  being  full  provisions  for  ascer- 
taining a  change  in  the  compensation  where 
any  such  change  Is  proper. 

[Ed.  Note.— For  other  cases,  see  Gontracti, 
Gent.  Dig.  S9  10-20;    Dec.  Dig.  S  9.*] 

United  States  (J  65*)— Contracts— Sig- 

HATUBB. 

6.  A  contract  for  a  public  work  most  be 
regarded  as  signed  by  the  United  States 
where  it  recit^  that  it  is  made  by  the 
United  States  by  a  specified  officer  de- 
scribed as  Chief  of  the  Bureau  of  Yards 
and  Docks,  and  is  signed  by  such  officer, 
with  his  official  title  appended. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  S  48;    Dec.  Dig.  S  65.*] 

[No.  100.] 

Argued  December  18  and  14,  1011.    Decid- 
ed January  9,  1912. 

IN  ERROB  to  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  reversing  a  Judgment 
of  the  Circuit  Court  for  the  Northern  Dis- 
trict of  California,  in  favor  of  the  govern- 
ment in  an  action  on  a  contract  for  a  pub- 
lie  work  and  the  bond  made  a  part  of  such 
contract.  Reversed,  and  the  judgment  of 
the  Circuit  Court  affirmed. 

See  same  case  below,  93  a  a  A.  96,  167 
Fed.  460. 

The  contract  provided,  inier  alia,  "And 
it  is  further  agreed  that  if,  during  the 
progress  of  the  work,  it  shall  be  deemed 
by  the  government  necessary  or  desirable 
to  make  any  changes  or  modifications  in 
the  plans  and  specifications,  affecting  the 
cost,  said  changes  or  modifications  and  the 
increased  or  diminished  compensation  to  be 
paid  the  contractor  must  be  agreed  to  in 
writing  by  the  parties  to  the  contract  be- 
fore the  same  is  begun;  and  such  increased 
or  diminished  compensation  based  upon 
the  actual  cost,  and  when  exceeding  $300, 
shall  be  assessed  by  a  board  of  naval  offi- 
cers appointed  for  the  purpose." 

The  contract  was  terminated  by  the  fol- 
lowing letter  from  the  Navy  Department: 
^'Gentlemen: — It  appearing  that  you  have 
failed  on  your  part  to  perform  the  con- 
tract between  yourselves,  as  parties  of  the 
first  part,  and  the  United  States,  by  E.  C. 
Ifatthews  (Chief  of  the  Bureau  of  Yards 
and  Docks),  acting  under  the  direction  of 
the  Secretary  of  the  Navy,  party  of  the  sec- 
ond part,  dated  October  25,  1897,  for  dredg- 
ing  at   the   Naval   Station,   Port   Royal, 


South  Carolina,  which  dredging  was  to 
have  been  completed  within  sixteen  calen* 
dar  months  from  the  date  of  said  contraet, 
the  party  of  the  second  part,  exercising 
the  option  reserved  to  them,  declare  said 
contract  null  and  void,  without  prejudice 
to  their  right  to  recover  for  defaults  there- 
in or  violation  thereof. 

'Tlease  take  notice  that  an  advertise* 
ment  will  be  prepared  and  issued  inviting 
proposals  to  complete  the  work  under  the 
aforesaid  contract,  and  that  said  work 
will  be  completed  at  your  expense.** 

Other  facts  appear  in  the  opinion. 

Solicitor  General  Ijehinanii  for  plaintiff 
in  error. 

Messrs.  Bnrke  Corbet,  John  R.  Selbjt 
and  Edward  J.  Lynch  for  defendants  in 
error.  ^^ 

*Mr.  Justice  Holmes  delivered  the  epin** 
icm  of  the  court: 

This  is  a  suit  upon  a  contract  for  dredg* 
ing  and  a  bond  made  part  of  the  contraet, 
both  executed  by  the  New  York  Dredg* 
ing  Company  as  principal  and  by  the  de* 
fendants  in  error  as  sureties.  The  plain* 
tiff  got  judgment  in  the  circuit  court,  but 
in  the  circuit  court  of  appeals  the  judg* 
ment  was  reversed  on  the  ground  that  the 
time  for  performance  had  been  extended* 
and  was  ordered  to  be  entered  for  the  de* 
fendants.  93  C.  C.  A.  96,  167  Fed.  460. 
The  contract  provided  that  if,  during  the 
progress  of  the  work,  any  changes  in  the 
plans  or  specifications  should  be  deemed 
desirable  by  the  government,  the  ehanges 
in  compensation  should  be  ascertained  in 
stated  ways.  The  work  was  to  begin  within 
thirty  days  from  the  date  of  the  contract^ 
October  26,  1897,  and  to  be  completed  in 
sixteen  calendar  months  from  the  same 
date.  In  case  of  unavoidable  delays, 
through  accident,  storm,  or  other  act  of 
Providence,  the  contractor  was  to  notify 
the  officer  in  charge  of  the  occurrence,  etA» 
to  provide  for  an  investigation.  In  case 
of  avoidable  delays  no  extension  of  time 
would  be  recommended  except  on  eondl* 
tion  that  the  contractor  bear  specified  costs 
and  other  expenses,  to  be  deducted  from 
the  money  coming  due  to  it  under  the  con* 
tract.  No  extension  of  time  was  to  b| 
granted  except  upon  the  authority  o  tki 
Secretary  of  the  Navy.  In  case  of  elay 
beyond  the  period  fixed  by  the  contract,  de* 
ductions  of  $60  per  day  might  be  made,  la 
the  discretion  of  the  Secretary  of  the  Nav, 
as  liquidated  damages.  In  case  of  the  eon- 
tractor's  failure  in  any  respect  to  perform 
the  contract,  the  United  States  reserved 
the  option  to  declare  it  void  without  preju- 
dice to  its  right  "to  recover  for  defaults 
herein  or  violations  hereof,"  and  might  re- 
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eover  ai  liquidated  damages  a  sum  equal 
^  to  tlie  penalty  of  the  bond  (30,000). 
9     The  contractor  began  its  preparations  on 

•  the  spot  on^November  26,  1807,  and  began 
actual  dredging  in  the  following  March.  It 
was  bound  to  finish  by  February  25,  1890. 
In  January,  1809,  it  asked  for  an  extension 
of  time  on  account  of  storms,  accidents, 
unforeseen  hardness  of  material,  and  other 
difficulties.  On  February  16  the  time  was 
extended  by  the  Secretary  of  the  Navy  to 
December  30,  1899.  But  in  about  two 
months  the  contractor  stopped  work  and 
asked  leave  to  dump  in  deep  water  instead 
of  on  shore.  This  was  refused.  There  was 
another  application  and  refusal  and  further 
eorrespondenoe,  and  finally  leave  was 
granted  on  February  21, 1900.  The  contract- 
or, however,  did  no  more  work  after  April, 
1899.  On  May  25,  1901,  the  Navy  Depart- 
ment declared  the  contract  void,  and  a  new 
contract  was  made,  after  advertisement  in 
the  required  way,  by  which  a  third  party 
was  employed  to  complete  the  work  at  the 
lowest  rate  that  the  government  could 
get  by  such  a  bid.  The  damages  allowed 
in  the  circuit  court  were  the  difference  in 
cost  between  the  old  contract  and  the  new; 
via,,  $26,588.02,  with  interest,  or  $33,380.62 
in  all. 

The  defense  is  rested  mainly  on  the  ex- 
tension of  time,  it  not  appearing  that  the 
sureties  assented  to  the  change  otherwise 
than  by  the  contract,  which,  it  is  said, 
merely  recognizes  wliat  was  true  without 
it, — ^that  the  contractor  might  ask  for 
more  time,  and  the  government  grant  it, 
if  80  minded.  It  is  argued  that  the  ex- 
pression of  the  obvious  does  not  alter  the 
general  rule  of  law.  But  tlie  question  is 
not  what  was  possible,  but  what  was  con- 
templated as  not  improbable,  and  we  are 
of  opinion  that  the  sureties  were  not  dis- 
charged. There  is  no  sacrosanct  prohibi- 
tion of  change  against  them;  the  law  has 
no  objection  to  it  if  they  assent.  Wheth- 
er they  have  done  so  or  not  is  simply  a 
question  of  construction  and  good  sense, 
taking  words  and  circumstances  into  ac- 
count. If  we  should  assume  in  their  favor 
^  that  in  this  case  there  could  be  no  change 
9  without    mutual    agreement,   still,    in    our 

•  opinion,  this  contract  so^definitely  contem- 
plated what  the  nature  of  the  work  made 
manifest,  that  it  might  be  necessary  or 
▼ery  convenient  to  extend  the  time,  that 
the  sureties  must  be  taken  to  have  contem- 
plated it  also  as  permissible  against  them- 
selves. In  United  States  v.  Freel,  186  U. 
8.  309,  317,  46  L.  ed.  1177,  1181,  22  Sup. 
Ct.  Rep.  875,  it  was  recognized  that  a 
dause  similar  to  the  one  to  which  we  have 
referred  concerning  the  ease  of  the  United 
States    deeming   changes    desirable    would 


authorize  some  changes  of  plan  without 
discharging  the  sureties.  It  is  true  that 
that  contract  contained  a  proviso  that  no 
change  of  the  kind  should  affect  the  validi- 
ty of  the  contract,  which,  of  course,  it 
would  not  in  any  event  if  the  contractor 
agreed  to  it.  But  the  sureties,  so  far  as 
appears,  signed  the  bond  only  and  were 
sued  upon  that.  The  proviso  did  not  affect 
their  case.  See  also  United  States  fi- 
delity &  O.  Co.  V.  Qolden  Pressed  Brick  ft 
Fire  Co.  191  U.  S.  416,  424,  48  L.  ed.  242, 
245,  24  Sup.  Ct.  Rep.  142. 

It  is  uj^ged  that  tiio  last-mentioned  seo- 
tion,  dealing  with  changes  deemed  desir- 
able by  the  government,  requires  that  they, 
as  well  as  the  increased  or  diminished  com* 
pensation,  must  be  agreed  to  in  writing 
by  the  parties  to  the  contract  before  they 
are  begun;  and  it  is  suggested  that  this 
requires  the  consent  of  the  sureties.  We 
do  not  read  it  so.  We  think  that  so  far 
as  this  clause  goes  it  contemplates  an  im- 
perative right  on  the  part  of  the  government 
to  make  a  change,  but  requires  a  writing 
as  a  condition  of  going  on.  See  Rev.  Stat. 
§  3744,  U.  S.  Comp.  Stat.  1901,  p.  2510. 
The  same  motion  is  repeated  in  the  speci- 
fications with  even  more  definite  assump- 
tion that  the  government  may  make  changes 
if  it  sees  fit.  "Should  it  be  to  the  inter- 
est of  the  government  to  make  any  changes 
in  the  plans  .  .  .  tlie  .  .  .  com- 
pensation is  to  be  determined,"  etc.  So 
again,  tlie  government  reserves  an  imquali- 
fied  right  to  change  the  limits  of  the 
dredging  and  the  points  of  deposit.  More- 
over, comparing  the  clause  with  the  speci- 
fications, which  more  or  less  repeat  the  pro- 
visions, as  we  have  said,  and  deal  with  the 
contractor  eo  nonume,  we  should  be  inclined t* 
to^construe  the  word  "parties"  as  meaning? 
the  contractor  and  the  United  States.  But 
we  do  not  delay  upon  this,  as  the  case  must 
be  decided  on  the  provisions  dealing  ex- 
pressly with  extension  of  time;  and  we 
have  referred  to  the  other  clauses  simply 
to  show  that  in  other  particulars,  as  well 
as  time,  the  sureties  were  going  into  an 
undertaking  which  was  subject  to  contin- 
gencies of  several  sorts.  It  was  limited 
by  the  appropriations  available.  It  might 
be  modified  in  plan.  The  limits  of  dredg- 
ing might  be  changed.  Necessity  or  con- 
venience might  require  an  extension  of 
time. 

We  should  be  inclined  to  suppose  that 
the  extension  was  allowed  as  an  unavoid« 
able  delay.  But  if  it  was  allowed  as  aa 
avoidable  one,  it  does  not  appear  that  tho 
government  did  not  enforce  the  condition 
as  to  the  costs  to  be  borne  by  the  contract- 
or, and  if  it  took  no  steps  to  collect  them, 
the  sureties  were  not  concerned.    The  coA- 
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tract  was  not  altered,  and  insistence  by  the 
United  States  would  hare  done  them  no 
food. 

The  construction  that  we  adopt  is  forti- 
fied by  the  provision  for  deductions  of  $50 
per  day  for  delay  beyond  the  period  fixed 
for  the  end  of  the  work.  For  even  though 
this  fell  only  on  the  contractor,  it  created 
a  necoBsity  for  extension  in  possible  cases, 
to  which  the  sureties  must  be  deemed  to 
have  assented  rather  than  expose  their 
principal  to  such  a  risk.  Manifestly,  if 
the  construction  now  contended  for  by  them 
bad  been  written  in,  it  would  have  created 
a  strong  motive  against  relaxations  that 
would  have  let  them  off.  We  deem  what 
we  had  said  sufficient  to  justify  our  con- 
elusions  without  considering  the  argument 
of  the  Solicitor  General,  that  the  con- 
tractor was  given  a  right  to  the  extension 
of  time  if  the  Secretary  of  the  Navy  de- 
cided for  it,  and  that  the  Secretary  of  the 
Navy  is  to  be  regarded  as  a  third  party 
and  stranger  to  the  contract,  rather  than 
as  representing  the  United  States.  See 
United  States  v.  Gleason,  175  U.  S.  688, 
1-  44  L.  ed.  284,  20  Sup.  Ct  Rep.  223.  Of 
T  eourse,  if  the*Secretary  be  so  regarded,  the 
contractor's  right  is  made  out,  as  the  ex- 
tension would  be  independent  of  the  will 
of  the  other  party  to  the  contract,  the 
United  States. 

The  next  argument  that  seems  to  us  to 
need  a  word  is  on  the  effect  of  the  elec- 
tion of  the  United  States  to  annul  the 
contract,  as  it  was  said.  The  infelicity 
of  the  word  "annul"  has  been  adverted  to 
and  its  meaning  explained  heretofore.  If 
notice  had  been  given  before  the  final  breach 
and  abandonment,  it  would  have  meant 
simply  that  the  United  States  would  pro- 
ceed no  further  with  the  contractor  under 
the  contract,  not  that  it  rescinded  or 
avoided  it.  Philadelphia,  W.  ft  B.  R.  Co. 
▼.  Howard,  13  How.  307,  340,  14  L.  ed. 
157,  371;  United  SUtes  v.  O'Brien,  220 
U.  S.  321,  328,  55  L.  ed.  481,  484,  31  Sup. 
Ct  Rep.  406.  At  the  time  when  the  no- 
tice was  given,  it  was  merely  a  ceremony 
to  mark  the  point  of  default  as  a  prelimi- 
nary to  employing  someone  else.  The  obli- 
gations of  the  contract,  so  far  as  applica- 
ble to  a  case  of  default,  remained  in  full 
force.  The  United  States  had  a  right  to 
get  someone  else  to  complete  the  work,  and 
to  charge  the  defendants  with  the  reason- 
able difference  in  cost.  Indeed,  this  right 
was  expressly  stipulated  in  the  specifica- 
tions, if,  during  the  progress  of  the  work, 
a  board  should  recommend  that  the  con- 
tract be  "annulled"  on  the  ground  that  it 
would  not  be  completed  in  time.  The  cost 
to  the  United  States  was  the  least  for 
which   it  could  get  the  work  done  under 


the  conditions  upon  which  the  government 
was  bound  to  contract,  and  must  be  as* 
sumed  to  have  been  reasonable,  in  the  ab< 
sence  of  any  evidence  to  the  contrary.  New 
York  V.  Second  Ave.  R.  Co.  102  N.  Y.  572, 
55  Am.  Rep.  839,  7  N.  E.  905;  Baer  ▼• 
Sleicher,  82  C.  C.  A.  281,  153  Fed.  129.  It 
was  less  than  the  sum  stipulated  as  liqui- 
dated damages.  Sun  Printing  &  Pub. 
Asso.  v.  Moore,  183  U.  S.  642,  46  L.  ed. 
366,  22  Sup.  Ct.  Rep.  240.  United  Statei 
V.  Bethlehem  Steel  Co.  205  U.  S.  105,  119, 
51  L.  ed.  731,  736,  27  Sup.  Ct.  Rep.  450. 

The  objection  that  the  second  contract^ 
does  not  appear  to  have  completed  the  ^ 
work  intended  to  be  accomplished* by  the* 
first,  that  is,  to  have  made  a  channel  of 
a  certain  depth,  does  not  impress  us.  The 
first  contract  was  for  certain  work  for  a 
certain  object,  but  limited  and  subject  to 
change  as  the  appropriations  might  require. 
The  second  was  for  the  same  on  the  same 
plans  and  specifications,  the  only  differ- 
ence being  in  the  parties,  the  price,  and  the 
liberty  given  to  the  second  contractor  to 
dump  in  deep  water,  which  diminished  the 
cost.  In  the  first  contract  the  government 
reserved  an  absolute  right  of  choice  in  this 
regard.  Whether  the  object  of  the  contract 
was  attained  is  immaterial,  so  long  as 
the  work  done  towards  it  was  work  that 
the  first  contractor  had  agreed  to  perform. 

As  little  need  be  said  in  answer  to  the 
argument  that  there  was  no  enforceable 
contract  for  want  of  certainty  and  mutual- 
ity. The  power  to  change  details,  reserved 
by  the  United  States,  did  not  make  the 
contract  any  the  worse,  and  there  were  full 
provisions  for  ascertaining  a  change  in 
compensation  where  any  such  change  was 
proper.  There  was  nothing  warranting  an 
enlargement  of  the  plan  beyond  the  channel 
of  Beaufort  river,  or  the  purpose  indicat- 
ed. The  contract  estimated  the  amount  of 
material  to  be  removed,  and  as  there  were 
different  prices  per  yard  for  earth  and  rook, 
this  amount  was  expressly  made  subject  to 
the  appropriations,  as  without  expression 
would  have  been  implied.  See  Rev.  Stat. 
§  3733,  U.  S.  Comp.  Stat.  1901,  p.  2505. 
There  was  some  suggestion  at  the  bar  that 
the  contract  was  not  signed  by  the  United 
States.  The  answer  does  not  deny  it,  but 
by  implication  admits  it.  The  contract 
says  that  it  is  made  by  the  United  States 
by  E.  O.  Matthews,  Chief  of  the  Bureau  of 
Yards  and  Docks,  and  it  is  signed  by  E.  O. 
Matthews,  Chief  of  the  Bureau  of  Yards 
and  Docks,  which  is  enough.  The  matter 
does  not  seem  to  us  to  need  discussion  at 
greater  length. 

Judgment  of  Circuit  Court  of  Appeals  re» 
versed. 

Judgment  of  Circuit  Court  affirmed. 
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(223  U.  8.  471^ 
CUBA  RAILROAD   COMPANY,   Peti- 
tioner, 
▼. 

WALTER  E.  CROSBY. 

Evidence   (8  81*)—PBE8XTMPnoNS  — For- 
eign Laws. 

The  Federal  courts  cannot  assume  with- 
out proof  that,  under  the  law  of  Cuba,  like 
that  of  the  forum,  a  promise  to  repair  or 
replace  defective  machinery,  when  notified 
bv  an  employee  of  the  defect,  throws  upon 
the  master  the  risk  of  injury  to  such  em- 
ployee from  such  defect  until  the  time  for 
performance  has  expired,  or  that  it  does 
away  with  or  leaves  to  the  jury  what  other- 
wise would  be  negligence  as  a  matter  of 
law. 

[Bd.  Note.— For  otber  cases,  see  Evidence, 
Cent.  Dig.  §  102;    Dec.  Dig.  §  81.*] 

[No.  124.1 

Argued  December  18,  1911.    Decided  Janu- 
ary 9,  1912. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  for  the  District  of  New  Jersey  in 
favor  of  plaintiff  in  an  action  by  an  em- 
ployee against  his  employer  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  by  a  defective  machine.    Reversed. 

See  same  case  below,  —  L.R.A.  (N.S.) 
^,  95  C.  C.  A.  639,  170  Fed.  369. 

The  facts  are  stated  in  the  opinion. 

Mr.  Howard  Mansfield  for  petitioner. 

Messrs.  Benjamin  M.  Weinberg  and 
^  Edwin  L.  Kalish  for  respondent. 

?  *Mr.  Justice  Holmes  delivered  the  oplu- 
ion  of  the  court: 

This  is  an  action  for  the  loss  of  a  hand 
through  a  defect  in  machinery,  in  connec- 
tion with  which  the  defendant  in  error, 
the  plaintiff,  was  employed.  The  plaintiff 
had  noticed  the  defect  and  reported  it, 
and,  according  to  his  testimony,  had  been 
promised  that  it  should  be  repaired  or  re- 
placed as  soon  as  they  had  time,  and  he 
had  been  told  to  go  on  in  the  meanwhile. 
The  jury  was  instructed  that  if  that  was 
what  took  place,  the  defendant  company 
assumed  the  risk  for  a  reasonable  time, 
and,  in  effect,  that  if  that  time  had  not  ex- 
pired, the  plaintiff  was  entitled  to  recov- 
er. The  jury  found  for  the  plaintiff.  The 
accident  took  place  in  Cuba,  and  no  evi- 
dence was  given  as  to  the  Cuban  law,  but 
the  judge  held  that  if  that  law  was  dif- 
ferent from  the  lea  fori,  it  was  for  the  de- 
fendant to  allege  and  prove  it,  and  that 
as  it  had  pleaded  only  the  general  issue, 
the  verdict  must  stand.  168  Fed.  144.  The 
Judgment  was  affirmed  by  a  majority  of 
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tiie  eircuit  court  of  appeals.     —  L.RJL 
(N.S.)  — ,  95  C.  C.  A.  639,  170  Fed.  369. 

The  court  below  went  on  the  ground  that» 
in  the  absence  of  evidence  to  the  contrary, 
it  would  "apply  the  law  as  it  conceives 
it  to  be,  according  to  its  idea  of  right  and 
justice;  or,  in  other  words,  according  to 
the  law  of  the  forum.'*  We  regard  this 
statement  as  too  broad,  and  as  having 
been  wrongly  applied  to  this  case.  t« 

•  It  may  be  that,  in  dealing  with  rudimen*  • 
tary  contracts  or  torts  made  or  committed 
abroad,  such  as  promises  to  pay  money  for 
goods  or  services,  or  battery  of  the  person, 
or  conversion  of  goods,  courts  would  as- 
sume a  liability  to  exist  if  nothing  to  the 
contrary  appeared.  Parrot  v.  Mexican  C. 
R.  Co.  207  Mass.  184,  34  L.R.A.(N.S.)  261, 
93  N.  E.  590.  Such  matters  are  likely  to 
impose  an  obligation  in  all  civilized  coun- 
tries. But  when  an  action  is  brought  up- 
on a  cause  arising  outside  of  the  jurisdic- 
tion, it  always  should  be  borne  in  mind 
that  the  duty  of  the  court  is  not  to  ad- 
minister its  notion  of  justice,  but  to  en- 
force an  obligation  that  has  been  created 
by  a  different  law.  Slater  v.  Mexican  Nat. 
R.  Co.  194  U.  S.  120,  126,  48  L.  ed.  900, 
902,  24  Sup.  Ct.  Rep.  581.  The  Uw  of 
the  forum  is  material  only  as  setting  a 
limit  of  policy  beyond  which  such  obliga- 
tions will  not  be  enforced  there.  With 
very  rare  exceptions  the  liabilities  of  par- 
ties to  each  other  are  fixed  by  the  law  of 
the  territorial  jurisdiction  within  which 
the  wrong  is  done  and  the  parties  are  at 
the  time  of  doing  it.  American  Banana 
Co.  V.  United  Fruit  Co.  213  U.  S.  347,  356, 
53  L.  ed.  826,  832,  29  Sup.  Ct.  Rep.  511, 
16  A.  &  £.  Ann.  Cas.  1047.  See  Bean  ▼• 
Morris,  221  U.  S.  485,  486,  487,  55  L.  ed. 
821,  823,  31  Sup.  Ct.  Rep.  703.  That,  and 
that  alone,  is  the  foundation  of  their  rights. 

The  language  of  Mr.  Justice  Bradley  in 
The  Scotland  (National  Steam  Nav.  Co.  T. 
Dyer),  105  U.  S.  24,  20  L.  ed.  1001,  with 
regard  to  the  application  of  the  lex  fori  to 
a  case  of  collision  between  vessels  belonging 
to  different  nations,  and  so  subject  to  no 
common  law,  referred  to  that  class  of  cases 
and  no  others,  and  was  used  only  in  coming 
to  the  conclusion  that  foreign  vessels  might 
take  advantage  of  our  limited  liability  act. 
See  also  The  Chattahoochee,  173  U.  S.  540, 
550,  43  L.  ed.  801,  806,  19  Sup.  Ct.  Rep. 
491.  Other  exceptional  cases  are  referred 
to  in  American  Banana  Co.  v.  United 
Fruit  Co.  ubi  supra,  such  as  those  arising 
in  regions  having  no  law  that  civilized 
countries  would  recognize  as  adequate. 
But  as  to  causes  of  action  arising  in  fr 
civilized  country,  the  disregard  of  the  for- 
eign law  occasionally  indicated  by  some 
English  judges  before  the  theory  to  be  ap- 


^  ^For  other  oases  see  same  topic  ft  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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implied  wms  cpiite  worked  out  mtut  be  dis- 
7  regarded  in  its  turn,  llie^principle  adopt- 
ed by  the  decisions  of  tbis  court  is  clear. 
See  also  Dicey,  Confl.  L.  2d  ed.  647  et  seq. 
We  repeat  that  the  only  justification  for 
allowing  a  party  to  reeoTer  when  the  cause 
of  action  arose  in  another  eiyilized  jurisdic- 
tion is  a  well-founded  belief  that  it  was  a 
cause  of  action  in  that  place.  The  right  to 
recover  stands  upon  that  as  its  necessary 
foundation.  It  is  part  of  the  plaintiffs 
ease,  and  if  there  is  reason  for  doubt,  he 
must  allege  and  prove  it.  The  extension  of 
the  hospitality  of  our  courts  to  foreign 
suitors  must  not  be  made  a  cover  for  in- 
justice to  the  defendants  of  whom  they 
happen  to  be  able  to  lay  hold. 

In  the  ease  at  bar  the  court  was  deal- 
ing with  the  law  of  Cuba,  a  country  in- 
heriting the  law  of  Spain,  and,  we  may 
presume,  continuing  it  with  such  modifica^ 
tions  as  later  years  may  have  brought. 
There  is  no  general  presumption  that  that 
law  is  the  same  as  the  common  law.  We 
properly  may  say  that  we  all  know  the 
fact  to  be  otherwise.  Qoodyear  Tire  & 
Rubber  Co.  v.  Rubber  Tire  Wheel  Co.  164 
Fed.  809.  Whatever  presumption  there  is 
is  purely  one  of  fact,  that  may  be  corrected 
by  proof.  Therefore  the  presumption  should 
be  limited  to  cases  in  which  it  reasonably 
may  be  believed  to  express  the  fact.  Gen- 
erally speaking,  as  between  two  common- 
law  countries,  the  common  law  of  one  rea- 
sonably may  be  presumed  to  be  what  it  is 
decided  to  be  in  the  other,  in  a  case  tried 
in  the  latter  state.  But  a  statute  of  one 
would  not  be  presumed  to  correspond  to 
a  statute  in  the  other,  and  when  we  leave 
eommon-law  territory  for  that  where  a 
different  system  prevails,  obviously  the 
limits  must  be  narrower  still.  Savage  v. 
O'Neil,  44  N.  Y.  298;  Crashley  v.  Press 
Pub.  Co.  179  N.  Y.  27,  32,  33,  71  N.  E. 
258,  1  A.  &  E.  Ann.  Cas.  106;  Aslanian  v. 
Dostumian,  174  Mass.  328,  331,  47  L.ILA. 
495,  76  Am.  St.  Rep.  348,  54  N.  E.  845. 

Even  if  we  should  presume  that  an  em- 
ployee could  recover  in  Cuba  if  injured  by 
Q  machinery  left  defective  through  the  neg- 
^  ligence  of  his  employer's  servants,  which 
*  would  be  going  far,  that  would  not  be 
enough.  The  plaintiff  recovered,  or,  un- 
der the  instructions  stated  at  the  begin- 
ning of  this  decision,  at  least  may  have 
recovered,  notwithstanding  his  knowledge 
and  appreciation  of  the  danerer,  on  the 
strength  of  a  doctrine  the  peculiarity  and 
difficulties  of  which  are  elaborately  dis* 
played  in  the  treatise  of  Mr.  Labatt.  1 
Labatt,  Mast.  &  S.  chap.  22,  esp.  S  424. 
To  say  that  a  promise  to  repair  or  replace 
throws  tlie  risk  on  the  roaster  until  the 
time  for  performance  has  gone  by,  or  that 


it  does  away  with  or  leaves  to  the  jury 
what  otherwise  wt)uld  be  negligence  as 
matter  of  law,  is  evidence  of  the  great 
consideration  with  which  workmen  are 
treated  here,  but  cannot  be  deemed  a  nee* 
essary  incident  of  all  civilized  codes.  It 
could  not  be  assumed  without  proof  that 
the  defendant  was  subject  to  such  a  role. 

There  was  some  suggestion  below  thsA 
there  would  be  hardship  in  requiring  the 
plaintiff  to  prove  his  case.  But  it  should 
be  remembered  that  parties  do  not  enter 
into  civil  relations  in  foreign  jurisdictions 
in  reliance  upon  our  courts.  They  could 
not  complain  if  our  courts  refused  to  med- 
dle with  their  affairs,  and  remitted  them 
to  the  place  that  established  and  would  en- 
force their  rights.  A  discretion  is  assert* 
ed  in  some  cases  even  when  the  policy  of 
our  law  is  not  opposed  to  the  claini.  The 
Maggie  Hammond,  9  Wall.  435,  19  L.  ed. 
772.  The  only  just  ground  for  complaint 
would  be  if  their  rights  and  liabilities^ 
when  enforced  by  our  courts,  should  be 
measured  by  a  different  rule  from  that 
under  which  the  parties  dealt. 

Judgment  reversed. 


(222  U.  S.  481.) 

PORTO  RICO  SUGAR  COMPANY,  Plff.  in 

Err., 

V. 

BAUTISTA  VISO  LORENZO. 

Evidence    (S  448*)— Parol  Evidence  — 
Explaining  Tebms— Obindino  Season. 

1.  A  contract  to  grind  all  the  sugar  cane 

raised  by  a  lessee  upon  certain  specified 

plantations   leased  to   him    for   a   certain 

number  of  grinding  seasons  is  a  contract 

to  ffrind  in  the  finding  season,  and  parol 

evidence  is  admissible  to  show  what  that 

season  is. 

[Ed.  Note.— For  other  cases,  see  Bvldenca, 
Cent  Dig.  88  20G6-2084;    Dec.  Dig.  §  448.*] 

Contracts  (8  303*)— Delay  in  PEBroBii- 
ANCB— Excuse. 

2.  Failure  to  perform  an  absolute  under^ 
takin|^  to  grind  sugar  cane  during  the 
grinding  season  is  not  excused  by  the  re- 
peated brealcing  down  of  the  machinery. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  88  1409-1448;    Dec.  Dig.  8  S03.*] 

[No.    154.] 

Argued  December  22,  1911.    Decided  Janu- 
ary 9,  1912. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion for  breach  of  a  contract  to  grind  sugar 
cane.     Affirmed. 

See  same  case  below,  5  Porto  Rico  Fed. 
,  Rep.  96. 
1     The  facts  are  stated  in  the  opinioiu 


•For  other  cases  see  aame  topic  ft  8  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Messrs.  Hannis  Taylor  and  C.  M.  Boer- 
man  for  plaintiff  in  error. 
No  brief  was  filed  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  ia  an  action  upon  notarial  contracts 
to  grind  all  the  plaintiff's  sugar  cane  raised 
upon  specified  plantations  let  to  him  for  a 
certain  number  of  zafras  or  grinding  sea- 
sons, ending  in  1912.  The  breaches  alleged 
are  failure  to  grind  the  cane,  "during  the 
months  of  January  to  June/'  1908,  and  to 
furnish  the  necessary  cars  and  men  to  han- 
dle the  cane,  as  agreed.  At  the  trial  it  was 
proved  that  the  cane  was  ready  to  be 
ground  and  should  have  been  ground  be- 
tween the  months  of  January  and  the  first 
^  weeks  of  June,  but  that  a  large  part  of  the 
^  erop  was  ground  in  the  latter  part  of  June, 
•  and  through  July,*to  the  great  damage  of 
the  plaintiff.  A  failure  to  furnish  the 
proper  number  of  cars  for  a  part  of  the 
time  also  was  established.  The  contract 
did  not  fix  a  period  within  which  the  grind- 
ing should  be  done  otherwise  than  by  refer- 
ence to  the  zafras  to  which  it  extended,  and 
it  was  objected  by  demurrer,  requests  for 
rulings,  and  exceptions  to  evidence,  that, 
as  the  written  agreement  was  silent,  it 
could  not  be  made  more  definite  by  parol. 
But  the  court  ruled  the  other  way  and  sus- 
tained a  verdict  of  $16,000  for  the  plaintiff, 
whereupon  the  case  was  brought  to  this 
court. 

It  appears  to  us  not  to  need  extended  ar- 
gument to  show  that  the  court  was  right. 
A  contract  to  grind  sugar  cane  implies  on 
its  face,  if  read  with  any  knowledge  of  the 
business,  that  it  has  reference  to  seasons, 
and  that  it  is  more  definite  than  a  simple 
grammatical  interpretation  of  the  words 
would  express.  An  illustration  suggested 
at  the  argument  brings  it  home  to  those  of 
us  whose  experience  has  been  in  the  North. 
A  contract  to  reap  a  field  of  wheat,  with  no 
mention  of  time,  would  not  leave  the  con- 
tractor free  to  choose  his  own  time.  The 
grinding  of  cane  must  be  done  in  the  grind- 
ing season,  and  a  contract  to  grind  is  a 
contract  to  grind  in  the  grinding  season. 
Parol  evidence  may  be  necessary  to  show 
what  that  season  is  in  a  given  place,  as  it 
constantly  is  in  order  to  translate  the  words 
and  the  implications  of  words  into  things; 
but  the  season,  when  ascertained,  is  the 
limit  by  the  very  meaning  of  the  words 
used,  when  used  in  a  business  contract 
made  with  regard  to  one  of  the  great  in- 
dustries of  the  world. 

A  part  of  the  delay  seems  to  have  been 
eaused  by  the  repeated  breaking  down  of 
the  machinery,  but  nothing  appears  to  take 
the  case  out  of  the  ordinary  rule  that  per- 


formance of  an  absolute  nndertaking  is  not 
excused  by  facts  of  that  sort.  Nothing  else 
in  the  case  seems  to  us  to  call  for  remark. 
The  trial  was  conducted  fairly  and  intelli- 
gently, and  the  defendent  must  bear  the  loss. 
Judgment  aifirmed. 


(222  U.  S.  404.) 

FREDERICK  H.  VOGT,  Appt., 

V. 

CHARLES  GRAFF,  Frederick  C.  Gicseking, 
and  Matilda  S.  Vogt. 

Wills    (§    608*)— Rule    in    Shelley's 
Case. 

1.  The  testator  must  be  deemed  to  have 
used  the  words  of  inheritance  as  mere 
desoriptio  personarum,  and  not  in  their 
full  leffal  sense,  thus  defeating  the  applies^ 
tion  of  the  rule  in  Shelley's  Case,  where, 
after  giving  outright  to  his  other  children 
their  respective  shares  of  his  estate,  he  di- 
rected that  the  share  of  a  specified  son 
should  be  paid  over  to  certain  designated 
trustees,  the  income  therefrom  to  be  paid 
over  to  such  son,  "the  principal  to  be  paid 
to  his  heirs  after  his  death." 

fUd.    Note.—Por  other  cases,  see  Wills,   Cent. 
Dig.  18  1372-1378:    Dec.  Dig.  S  608.*] 

Wills    (§    G08*)— Rule    in    Shelley's 
Case— Legal  and  Equitable  Estate. 

2.  The  rule  in  Shellev's  Case  does  not 
apply  where  the  particular  estate  is  equit- 
able, and  the  estate  in  remainder  legal. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S8  1872-1378;    Dec.  Dig.  S  608.«] 

[No.  73.] 

Argued  November  17,  1911.    Decided  Janu* 

ary  9,  1912. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree,  which,  on  a  second  appeal,  affirmed 
a  decree  of  the  Supreme  Court  of  the  Dis- 
trict, refusing  to  apply  the  rule  in  Shelley's 
Case  in  a  suit  to  construe  a  will.    Affirmed. 

See  same  case  below  on  first  appeal,  20 
App.  D.  C.  46;  on  second  appeal,  33  App. 
D.  C.  ?56. 

The  facts  are  stated  In  the  opinion. 

Messrs.  John  O.  Gittings  and  Justin 
Morrill   Chamberlin  for  appellant. 

Messrs.  J.  J.  Darlington  and  Ijeon 
Tobrlner  for  appellees. 


*  Mr.  Justice  McKenna  delivered  the  opin 
ion  of  the  court: 

Bill  in  equity  filed  In  the  supreme  court 
of  the  District  of  Columbia  by  the  children 
of  John  L.  Vogt,  to  determine  the  meaning^ 
of  a  clause  in  the  bitter's  will.  § 

*  The  defendants  in  the  case,  appellees  here,  * 
were  Charles  Graff  and  Frederick  C.  Giese- 
king,  executors  and  trustees  named  in  the 
will,  and  Matilda  S.  Vogt,  infant  daughter 


•For  other  cases  see  same  topic  ft  8  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rap'r  Indezte 
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of  one  of  the  eomplainftnie,  appellant  here^ 
Frederick  H.  Vogt. 

The  part  of  the  will  to  be  oonetrued  ii  ai 
follows : 

"All  the  rest  and  residue  of  my  real  es- 
tate shall,  when  my  youngest  surviving 
ehild  attains  the  age  of  twenty-one  years,  or 
one  year  thereafter,  in  the  discretion  of  my 
executors,  be  sold  by  my  executors  at  pub- 
lie  auction,  after  due  notice  In  the  news- 
papers of  this  city.  The  proceeds  of  said 
sales  shall  be  then  divided  among  my  heirs, 
share  and  share  alike,  and  paid  over  to 
them  respectively  at  once,  except  the  share 
coming  to  my  son,  Fred  H.  Vogt.  Said 
share  shall  be  paid  to  Charles  Graff  and 
Frederick  C.  Gieseking,  as  trustees,  by  them 
invested,  the  income  therefrom  to  be  paid 
said  Fred  H.  Vogt,  the  principal  to  be  paid 
to  his  heirs  after  his  death." 

Regarding  this  provision  as  a  simple  com- 
position of  English  words,  we  should  have 
no  difficulty  in  deciding  that  the  testator 
intended  to  give  to  Frederick  H.  Vogt  a  life 
estate  in  the  designated  share.  But  it  is 
contended  that  the  meaning  of  the  testator 
is  determined  otherwise  by  the  rule  in 
Shelley's  Case.  The  rule  is  thus  laid  down : 
Where  "the  ancestor,  by  any  gift  or  con- 
veyance, takes  an  estate  of  freehold,  and  in 
the  same  gift  or  conveyance,  an  estate  is 
limited,  either  mediately  or  immediately 
to  his  heirs  in  fee  or  in  tail,  .  .  .  'the 
heirs'  are  words  of  limitation  of  the  estate, 
and  not  words  of  purchase."  1  Coke,  104; 
Daniel  v.  Whartenby,  17  Wall.  «39,  641,  21 
L.  ed.  661,  663;  Green  v.  Green,  23  Wall. 
486,  488,  23  L.  ed.  76,  76. 

It  will  be  observed  that,  under  the  rule, 
by  a  technical  circumlocution,  one  estate 
only  is  created,  though  two  parts  are  ex- 
pressed,— a  particular  estate  for  life,  with 
a  remainder  to  the  heirs  of  him  who  takes 
vH  the  particular  estate.  The  rule,  therefore, 
•  has  been  a  fruitful  source*of  controversy. 
On  the  one  hand  it  has  been  praised  as  hav- 
ing a  substantial  foundation  and  neces- 
sarily expressing  and  enforcing  essential 
legal  distinctions  in  the  transfer  of  prop- 
erty; to  be,  indeed,  the  very  opposite  of  a 
technical  rule,  and  one  "established  through 
a  long  course  of  decisions  extending  over  a 
great  many  generations,"  and  declared 
therefore  to  be  a  rule  of  substance  in  order 
to  give  effect  to  the  intention  of  the  grantor 
or  testator.  On  the  other  hand,  it  is  at- 
tacked as  oftener  defeating  intention  than 
•xecuting  it,  being  applied  as  an  absolute 
and  peremptory  obligation  to  convey  or 
devise  an  estate  in  fee  simple  even  against 
an  express  declaration  to  the  contrary.  In- 
vective, therefore,  has  been  employed 
against  it,  and  even  ridicule;  and  English 
and  American  judges,  while  yielding  to  it» 


have  pronounced  it  unjust.  We,  however, 
need  not  enter  into  the  field  of  controversy. 
Whether  it  had  a  legal  and  substantial 
foundation  when  first  pronounced,  or  yet 
has,  whether  it  is  a  useful  rule  of  property 
or  part  of  the  d4hr%B  of  an  ancient  system, 
having  now  only  the  mischievous  vitality 
of  frustrating  the  intention  of  a  grantor  or 
testator,  we  need  not  consider. 

It  is  conceded  to  be  a  rule  of  property 
in  the  District  of  Columbia,  and  we  are 
brought  to  the  question  whether,  consistent* 
ly  with  it,  the  intention  which  we  have  seen 
Vogt  has  expressed  may  be  executed  T 

The  statement  of  the  rule  we  have  given* 
There  are  certain  conditions  attached  to  it 
which  give  precision  to  its  application. 
One  of  these  is  that  the  remainder  after 
the  particular  estate  must  be  to  heirs  of 
the  whole  line  of  inheritable  blood,  desig- 
nating those  who  are  to  take  from  genera- 
tion to  generation.  And  they  must  he  heirs 
of  him  who  takes  the  particular  estate, 
and  by  devolution  from  him. 

This  is  important  to  be  observed.     The 
heirs  must  take  from  the  first  taker,  andn 
not  be  a  description  of  a  class  taking  from^ 
the  testator,  becoming^themselves  "the  root^ 
of  a   new  succession."     Guthrie's   Appeal, 
37  Pa.  0.     Hargrave,  in  his  Law  Tracts, 
states  the  test  to  be  "whether  the  party 
entailing  means  to  build   a  succession   of 
heirs  on  the  estate  of  the  tenant  for  life." 
If  he  does  not,  but  intends  to  describe  a 
class  taking  from  him,  the  rule  does  not 
apply.     We  proceed  to  illustrate  this. 

Kemp  V.  Reinhard,  228  Pa.  143,  29  L.R.A. 
(N.8.)  968,  77  Atl.  436,  expresses  the  prin- 
ciple, and  its  facts  bring  it  into  close  simi- 
larity to  the  case  at  bar.  In  that  case  the 
testatrix  gave  to  her  son,  Jacob  E.  Kemp, 
the  use  and  Income  of  seven  enumerated 
properties  "for  and  during  his  lifetime." 
Then  followed  this  clause:  "And  imme- 
diately after  the  decease  of  the  said  Jacob 
E.  Kemp,  I  give  and  devise  the  above-de- 
scribed seven  tracts  or  pieces  of  land  de- 
vised to  him  herein  for  life  to  his  issue  ia 
fee.  Should  he,  however,  die  without  leav- 
ing issue  living,  I  give  and  devise  the  same 
unto  my  son  Pierce  G.  S.  Kemp,  his  heirs 
and  assigns  in  fee."    The  court  said: 

"I'hough  the  intention  of  the  testatrix 
may  have  been  to  give  only  a  life  estate  to 
the  appellant,  if  in  the  devise  there  was  a 
limitation  of  the  estate  to  his  heirs,  to  take 
by  devolution  from  him  at  his  death,  her 
intention  is  overridden  by  the  rule  in  Shel- 
Ie3r's  Case;  but  in  every  case  in  which  the 
application  of  that  rule  is  involved,  the 
first  question  is  whether  the  devisor  or 
grantor  intended  a  limitation  of  the  re- 
mainder in  fee  or  in  tail,  as  such,  to  the 
heirs  of  the  first  taker  or  that  there  should 
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be  the  root  of  a  new  succeasion  taking  di- 
rectly from  the  devisor  or  grantor  as  pur- 
chasers. When  the  latter  intention  ap- 
pears, the  rule  has  no  place,  and  the  in- 
tention must  be  given  effect." 
And  further: 

"'It  is  very  carefully  to  be  noted  that, 
in  searching  for  the  intention  of  the  donor 
H  or  testator,  the  inquiry  is  not  whether  the 
•  remaindermen  are  the  persons  who* would 
have  been  heirs  had  the  fee  been  limited 
directly  to  the  ancestor.  The  thing  to  be 
sought  for  is  not  the  persons  who  are  di- 
rected to  take  the  remainder,  but  the  char- 
acter in  which  the  donor  intended  they 
should  take.  In  the  very  many  cases  in 
which  the  question  has  arisen  whether  the 
rule  was  applicable,  the  difficulty  has  been 
in  determining  whether  the  intention  was 
that  the  remaindermen  should  take  as  heirs 
of  the  first  taker,  or  originally,  as  the  stock 
of  a  new  inheritance.'  Guthrie's  Appeal, 
supra.'* 

Hall  T.  Gradwohl  (1910)  113  Md.  293, 
29  L.R.A.(N.S.)  954,  77  Atl.  480,  U  also 
somewhat  similar  to  the  case  at  bar,  and 
we  quote  the  more  readily  since  it  is  said 
that  the  rule  in  Shelley's  Case  prevails  in 
the  District  of  Columbia  because  it  pre- 
vailed in  the  law  of  Maryland.  After  dis- 
cussing the  rule,  the  court  said  that  "it 
is  not  a  favored"  one  "in  the  law  of  Mary- 
land, although  the  court  will  never  refuse 
to  apply  it  in  a  proper  case."  And  it  was 
decided  that  where  the  particular  inten- 
tion of  the  testator  is  not  to  use  the  words 
of  inheritance  in  their  full  legal  sense,  but 
"as  mere  descriptio  personarum  or  a  par- 
ticular designation  of  individuals  who  were 
to  take  as  purchasers  at  his  death,"  the 
rule  should  not  prevail.  The  will  passed 
on  made  certain  bequests  and  devises  and 
then  provided:  "The  balance  of  my  estate 
to  be  equally  divided  among  my  five  chil- 
dren or  their  heirs,  share  and  share  alike," 
with  this  proviso:  "That  the  portion  to 
which  my  daughter  Sarah  [Gradwohl]  may 
be  entitled  shall  be  invested  in  some  safe 
stocks  or  other  securities,  the  said  Sarah 
[Gradwohl]  to  receive  the  income  from  the 
same  during  the  term  of  her  natural  life, 
and  at  her  death  to  be  equally  divided 
among  her  children  or  legal  heirs."  The 
court  refused  to  apply  the  rule.  To  apply 
the  rule  it  was  said  that  the  words  "chil- 
dren or  legal  heirs"  would  have  to  be  treat- 
^ed  as  words  of  limitation;  that  is,  as 
Wmarking  out  the  extent  and  duration  of 
?her  interest."  This  construction  the*court 
rejected  as  consonant  with  "neither  rea- 
son, policy,  justice,  nor  equity,"  and  could 
only  be  supported  by  giving  to  the  words 
"legal  heirs/  which  are  superadded  to  the 
word    'children,'    the    arbitrary    meaning 


placed  upon  them  'by  an  artifleial  rule  of 
law.' "  The  court,  after  an  analysis  of  the 
will,  decided  that  it  plainly  manifested  a 
particular  intention  to  use  those  words  as 
mere  descriptio  peraonarum,  as  a  particu- 
lar designation  of  individuals  who  were  to 
take  as  purchasers  at  the  death  of  the  tes- 
tatrix. 

The  conclusion  of  the  court  was  based 
upon  the  special  provision  of  the  will  which 
directed  that  the  portion  given  to  the  te^ 
tatrix's  daughter  Sarah  should  be  invested 
in  some  safe  stocks  or  securities,  and  that 
Sarah  should  "receive  the  income  from  tho 
same  during  the  term  of  her  natural  life,** 
and  should  be  at  her  death  "equally  divided 
among  her  children  or  legal  heirs."  This 
language,  the  court  added,  manifested  a 
particular  intention  on  the  part  of  the 
testatrix  'Ho  use  the  words  as  mere  descrip' 
tio  personarum.  ...  In  such  casefl» 
under  all  of  the  authorities,  the  rule  in 
Shelley's  Case  does  not  apply." 

A  like  intention  is  expressed  in  Vogt^t 
will.  His  real  estate,  after  satisfying  par- 
ticular devises,  is  directed  to  be  sold  when 
his  youngest  surviving  child  shall  attain 
the  age  of  twenty-one  years.  The  proceeds 
he  directs  "shall  be  then  divided  among  my 
heirs,  share  and  share  alike,  amd  paid  over 
to  therih  reapeotively,  at  once,  except  the 
share  coming  to  my  son,  Fred  H.  Vogt 
Said  share  shall  be  paid  to  Charles  Graff 
and  Frederick  C.  Gieseking,  as  trustees,  by 
them  invested,  the  income  therefrom  to  be 
paid  to  said  Fred  H.  Vogt,  the  principal  to 
be  paid  to  his  heirs  after  his  death."  If 
the  rule  in  Shelley's  Case  be  applied,  it  will 
destroy  all  of  the  distinctions  that  the  tes- 
tator has  expressed.  The  distinctions  are 
radical,  and  must  be  looked  to  in  ascertain- 
ing his  intention.  And  this  was  done,  as 
we  have  seen,  in  Hall  v.  Gradwohl,  suprm»^ 
and  it  was  done,  to,  we  may  say  in  Kemp  t.^ 
Reinhard,* supra.  The  latter  case  has  not* 
the  infirmity  that  counsel  for  appellant  as- 
scribes  to  some  of  the  earlier  Pennsylvania 
cases,  of  regarding  the  rule  as  one  of  con- 
struction, yielding  to  and  not  overriding 
the  intention,  as,  it  is  contended,  its  un- 
flinching and  dominating  character  requires. 

The  intention  of  the  testator,  therefore, 
may  have  some  sway.  We  may  inquire,  at 
least,  as  to  his  intention  in  the  use  of  ths 
word  "heirs,"  whether  as  taking  from  him 
or  as  taking  from  the  life  tenant.  The  mis 
"is  silent  until  the  intention  of  the  grantor 
or  devisor  is  ascertained."  Kemp  v.  Rein- 
hard,  supra. 

Of  Vogt's  intention  we  have  no  doubt. 
It  is  made  clear  by  the  distinctions  to 
which  we  have  adverted.  To  his  other 
children  their  shares  are  to  be  delivered 
immediately  upon  the  sale  of  the  real  es- 
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tate.  To  appellant  there  is  nothing  of  his 
share  to  be  delivered  at  all.  It  is  to  be  de- 
livered to  others  for  him,  he  to  receive,  not 
the  body  of  the  share,  but  only  the  revenue 
from  it.  He  is  separated  from  it  complete- 
ly. He  does  not  handle  it  or  direct  its  in- 
vestment, and  after  his  death,  the  testator, 
through  trustees  he  has  selected,  directs  it 
to  be  delivered  to  persons  designated  by 
hira;  or,  to  use  the  language  of  the  cases, 
described  by  him  as  taking  from  him.  Op- 
posing reasoning,  it  is  true,  might  be 
brought  forward,  but  this  court,  while  as- 
serting and  recognizing  the  peremptory 
force  of  the  technical  terms  of  the  rule, 
has  said:  "But  if  there  are  explanatory 
%nd  qualifying  expressions,  from  which  it 
appears  that  the  import  of  the  techuical  lan- 
guage is  contrary  to  the  clear  and  plain 
intention  of  the  testator,  the  former  must 
yield  and  the  latter  will  prevail."  Daniel 
V.  Whartenby,  17  Wall.  639,  643,  21  L.  ed. 
661,  663. 

Anotlier  condition  of  the  application  of 
the  rule  is  that  the  particular  estate  and 
the  estate  in  remainder  must  be  of  the  same 
quality, — ^both  legal  or  both  equitable.  The 
court  of  appeals  decided  that  such  condi- 
tion did  not  exist,  and  on  that  ground,  as 
well  as  on  that  which  we  have  discussed, 
ri  held  adversely  to  appellant.  In  other 
7  words,  the* court  decided  that  the  estate 
given  to  appellant  was  equitable  and  the 
estate  devised  to  the  daughter  legal,  and 
that  therefore  the  estates  did  not  merge. 
It  is  admitted  that  the  estate  taken  by  ap- 
pellant is  equitable;  the  contentions  of  the 
parties  turn  upon  the  character  of  the  es- 
tate given  to  his  daughter.  We  will  not 
consider  the  contentions,  nor  whether  the 
rale  is  applicable  to  personal  property.  We 
rest  our  decision  on  the  ground  discussed 
by  us. 
Judgment  affirmed. 
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J.  H.  WILLIAMS,  PlfT.  in  Err., 

V. 

J.  E.  WALSH,  Sheriff  and  EahOfficio  Jailer 
of  the  County  of  Crawford,  Kansas. 

CowflTiTTrnoNAL  Law    (|   240* )— Equal 
Pbotection  op  the  Laws— Discrimina- 
tion—Regulating  Sals  of  Explosive. 
1.  The  exception  in  favor  of  existing  con- 
tracts, contained  in  Kan.  Laws  1907,  chap. 
250,  making  it  criminal  to  sell  or  deliver 
blade  powder  for  use  in  any  coal  mines  in 
the  state  except  in  original  sealed  packages 
containing  12^  pounds  of  powder,  does  not 
make    such    statute    repugnant    to    U.    S. 
C6nst.,  14th  Amend.,  as  denying  the  equal 
protection  of  the  laws. 

rSd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  ||  e88-609;   Dec.  Dig.  fi  240.*] 


CouBTs    (fr  391* )— Scope   op   Review  — 
Questions  not  Involved  in  Record. 

2.  The  question  whether  the  commerce 
clause  of  the  Federal  Constitution  is  vio- 
lated by  the  provisions  of  Kan.  Laws  ]007» 
chap.  250,  making  it  unlawful  to  sell  or 
deliver  black  powder  for  use  in  any  coal 
mines  in  the  state  except  in  original  sealed 
packages  containing  12}  pounds  of  powder, 
IS  not  open  on  a  writ  of  error  from  the  Fed* 
eral  Supreme  Court  to  review  a  judgment 
of  the  state  court  refusing  a  writ  of  habeas 
corpus  to  one  convicted  of  a  violation  of 
the  state  statute,  where  the  latter  court 
refused  to  consider  the  contention  because 
the  fact  of  the  importation  of  the  package 
sold  from  outside  the  state  did  not  appear 

at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {{  1045,  1092;    Dec.  Dig.  {  891.*] 

Commerce   (|  60*)— State  Regulation— 
Sale  of  Explosive. 

3.  The  use  of  the  words  "original  pack- 
ages" in  Kan.  Laws  1907,  chap.  250,  making 
it  unlawful  to  sell,  offer  for  sale,  or  deliver 
black  powder  for  use  in  any  coal  mines  in 
the  state  except  in  original  sealed  packages 
containing  12^  pounds  of  powder,  does  not 
necessitate  the  conclusion  that  the  statute 
prohibits  the  importation  of  black  powder 
from  other  states  in  other  than  12|'pound 
packages. 

[Ed.    Note. — For  other    cases,    see   Commerce. 
Cent.  Dig.  99  91-95;    Dec.  Dig.  S  60.*] 

Constitutional  Law  (|  42*)— Who  Mat 
Assail  Validity  op  Statute. 

4.  One  who  does  not  appear  to  have  im* 
ported  black  powder  from  outside  the  state 
cannot  raise  the  question  of  the  validity 
under  the  commerce  clause  of  the  Federal 
Constitution  of  the  provisions  of  Kan.  Laws 
1P07,  chap.  250,  making  it  unlawful  to  sell, 
offer  for  sale,  or  deliver  black  powder  for 
use  in  any  coal  mines  in  the  state  except 
in  original  sealed  packages  containing  12} 
pounds  of  powder. 

[Bd.  Note.— For  other  casee,  see  Constitutional 
Law,  Cent.  Dig.  99  39.  40;    Dec.  Dig.  9  42.*] 

[No.  79.] 

Argued   and   submitted  December  5,  101 1« 
Decided  January  9,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  an  order  re- 
fusing a  writ  of  habeas  corpus  to  one  con* 
victed  of  a  violation  of  the  statute  regu* 
lating  sales  of  black  powder.    Affirmed. 

See  some  case  below,  79  Kan.  212,  98 
Pac.  777. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Blood  Smith  and  D. 
B.  Holmes  for  plaintiff  in  error. 

Messrs.  John  S.  Dawson,  Fred  8. 
Jackson,  S.  N.  Hawkes,  and  0.  T.  Boas 
for  defendant  in  error. 


CO 


*Mr.    Justice    McKenna    delivered    the* 

opinion  of  the  court: 
A  statute  of  Kansas  provides  as  follows  t 
"It  shall  be  unlawful  for  any  indiTiduaI» 


*Fbr  otlier  oases  see  same  topic  *  9  numbbb  in  Deo.  h  Am.  DlgSk  ISOT  to  date,  *  Rep'r  Indexes 
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firm,  or  corporation  to  sell,  offer  for  sale, 
or  deliver  for  use  at  any  coal  mine  or 
mines  in  the  state  of  Kansas,  black  pow- 
der in  any  manner  except  in  original  pack- 
ages containing  12^  pounds  of  powder,  said 
package  to  be  securely  sealed;  said  powder 
^to  be  deliTered  by  the  company  to  the 
^  miner  at  its  powder  house,  not  more  than 
•  300*  feet  from  pit  head,  unless  hereafter 
otherwise  provided  by  contract;  provided, 
however,  this  act  shall  not  be  construed 
as  in  any  manner  conflicting  with  any  ex- 
isting contract  of  sale  of  black  powder." 
Plaintiff  in  error  was  convicted  of  vio- 
lating the  statute  by  selling  and  delivering 
to  one  John  Thomas  black  powder  which 
was  not  in  an  original  package  of  12  H 
pounds,  securely  sealed,  there  being  no  ex- 
isting contract  to  sell  between  the  parties. 
He  was  condemned  to  pay  a  fine  of  $60 
and  the  costs  of  the  case,  and  stand  com- 
mitted to  the  county  jail  until  he  should 
pay  the  fine  or  be  discharged  by  law. 

In  a  petition  to  the  supreme  court  of  the 
state  in  habeas  corpus  to  be  discharged 
from  custody,  he  alleged  the  illegality  of 
his  conviction,  and  that  the  statute  was 
null  and  void  because  in  conflict  with  the 
14th  Amendment  to  the  Constitution  of 
the  United  States  and  the  commerce  clause, 
and  also  with  the  Constitution  of  the  state 
of  Kansas. 

His  contentions  were  not  sustained,  and 
he  was  remanded  to  custody.  79  Kan.  212, 
88  Pac  777. 

Some  of  the  contentions  which  were  made 
in  the  state  court  are  abandoned  here. 
^We  admit,"  counsel  say,  '^hat  the  Kansas 
legislature  had  the  right  to  determine  that 
the  local  conditions  in  the  state  required 
that  black  powder  should  not  be  sold  and 
delivered  for  use  in  any  coal  mines  in  the 
state  except  in  packages  containing  exact- 
ly 12)  pounds,  no  more  nor  less;  tliat  pre- 
cisely that  amount  of  powder  was  required 
to  be  sold  to  protect  the  miners  that  are 
employed  in  the  coal  mines  of  the  state, 
and  that  the  mere  fact  that  courts  or 
judges  may  differ  as  to  the  wisdom  of  such 
legislation  would  afford  no  ground  for  ju- 
dicial interference,  unless  the  question  was 
in  excess  of  legislative  power."  It  is,  how- 
ever, insisted  that  there  is  a  limitation 
of  the  power  of  the  state,  and  that  the  law 
M  in  question  transcends  the  power  of  the 
Estate  in  that  (1)  it  denies  to  plaintiff  in 
error  and  other  citizens  the  equal  protec- 
tion of  the  laws,  and  (2)  is  in  conflict  with 
the  commerce  clause  of  the  Constitution  of 
the  United  States. 

We  shall  consider  these  objections  in 
their  order: 

(1)  The  discriminatory  effect  of  the 
statute   comes,   it  is  urged,  from  its   1st 


section,  which  directs  that  it  shall  not  be 
construed  to  conflict  with  existing  con- 
tracts. "The  act  thus  recognizes,"  it  it 
said,  "the  fact  at  the  time  it  took  effect, 
May  27,  1907,  of  the  existence  of  eon- 
tracts"  for  the  delivery  of  powder  in  other 
than  the  described  packages.  "It  is  thus 
made  unlawful,"  it  is  said,  "for  some  per- 
sons to  sell  or  buy  black  powder  other- 
wise than  in  12)  pounds  in  original  sealed 
packages,  while  others  may  lawfully  do  th« 
same  thing." 

We  might,  indeed,  hesitate  to  assume, 
as  counsel  does,  from  the  possibility  of  the 
existence  of  a  fact,  its  actual  existence,  if 
by  doing  so  we  should  have  to  regard  a 
state  law  as  unconstitutional,  but  as  we  do 
not  think  the  result  will  follow,  we  shall 
assume  the  existence  of  the  fact.  The  pur- 
pose of  the  statute  is  to  provide  for  the 
safety  of  coal  mining  operations,  and  if  it 
may  be  said  that  whatever  danger  can  come 
from  packages  of  powder  will  come  from 
them  regardless  of  the  date  of  the  contract 
under  which  they  may  be  delivered,  there 
are  nevertheless  other  considerations  to  be 
taken  into  account.  The  statute  is  crim- 
inaL  A  retrospective  operation  of  it  was 
to  be  avoided, — ^might,  indeed,  be  illegal. 
At  any  rate,  it  was  a  matter  properly  to 
be  considered  by  the  legislature  in  distin- 
guishing between  contracts  made  before  th« 
passage  of  the  law  and  those  made  after 
its  passage.  The  former  might  not  be  nu- 
merous, their  evil  would  be  temporary; 
and  certainly  legislation  which  makes  acts 
criminal  which  are  done  after  they  are  for- 
bidden, and  assigns  no  penalties  to  acts 
done  in  pursuance  of  obligations  legally^ 
incurred,  is  not  arbitrary  classification.  It  R 
is  not  necessary  to  do  more  than* repeat* 
what  we  have  said  many  times,  that  a 
classification  which  is  not  arbitrary  is  not 
repugnant  to  the  Constitution  of  the  Unit- 
ed States.  We  may  add  that  "the  14th 
Amendment  does  not  forbid  statutes  and 
statutory  changes  to  have  a  beginning,  and 
thus  discriminate  between  the  rights  of  an 
earlier  and  later  time."  Sperry  &  H.  Co. 
V.  Rhodes,  220  U.  S.  602,  605,  65  L.  ed. 
661,  562,  31  Sup.  Ct.  Rep.  490. 

(2)  To  make  good  the  contention  that 
the  statute  of  Kansas  offends  the  conuneroe 
clause  of  the  Constitution,  plaintiff  in  er* 
ror  refers  to  an  amendment  to  his  peti- 
tion that  the  powder  sold  and  delivered  by 
him  was  inclosed  in  an  original  unbroken 
package,  containing  25  pounds  of  powder, 
imported  from  the  state  of  Missouri  by  the 
Central  Coal  &  Coke  Company,  of  whieh 
company  he  was  the  agent  and  representa- 
tive in  selling  and  delivering.  And  it  is 
further  alleged  that  black  powder  has  been 
I  and  is  put  up  by  manufacturers  thereof^ 
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«nd  sold  and  transported  among  the  states 
in  original  packages  containing  25  pounds. 
II  is,  however,  admitted  that  proof  of 
such  facts  was  not  attempted  to  be  made 
in  the  justice's  court.  The  case  was  sub- 
mitted in  that  court  upon  a  stipulation 
that  the  powder,  at  the  time  of  its  sale  and 
delivery,  was  not  "in  an  original  package, 
containing  12}  pounds,  securely  sealed,  and 
that  then  and  there,  there  was  not  an  ex- 
isting contract  for  the  sale  of  black  pow- 
der, to  be  used  in  said  mine." 

Plaintiff  in  error  insists  that  the  ab- 
sence of  proof  of  the  facts  which  he  al- 
leges is  immaterial,  because,  as  he  urges, 
"this  court  will  take  judicial  notice  of  the 
matter  of  common  knowledge  that  black 
powder  is  a  subject  of  interstate  com- 
merce." But  plaintiff  in  error  invokes  a 
broader  knowledge,  or,  rather,  a  broader 
knowledge  is  necessary  to  sustain  his  al- 
legations. We  must  not  only  take  notice 
that  black  powder  is  a  subject  of  inter- 
ei  state  conunerce  in  packages  of  26  poiuds, 
7  but  of  the  more* particular  facts  that  he 
was  the  agent  jind  representative  of  the 
Central  Coal  &  Coke  Company  in  selling 
and  delivering  the  powder,  and  that  the 
company  had  imported  it  in  the  package 
in  which  it  was  sold.  What  sources  of 
knowledge  have  we  of  such  facts?  It  is  true 
that  the  stipulation  recited  that  Thomas's 
purchase  of  the  powder  was  voluntary,  and 
that  it  was  sold  to  him  "in  the  uaual  and 
ordinary  eourse  of  business."  Of  what 
business,  and  whose?  It  will  be  observed 
that  the  stipulation  merely  negatives  the 
requirements  of  ihe  statute.  It  follows  the 
complaint,  and  states  that  the  powder  was 
not  sold  in  an  original  package  containing 
12}  pounds,  and  that  there  was  not  an  ex- 
isting contract.  How  it  was  sold  is  not 
stated.  It  is  true  the  supreme  court  sup- 
plied the  omission  as  to  quantity.  In  an- 
swering an  objection  (the  objection  is  not 
made  here)  that  the  law  was  invalid  on 
account  of  its  rigid  requirement  that  a 
package  should  contain  12}  pounds,  neither 
more  nor  less,  the  court  stated  that  the 
sale  in  this  case  was  of  25  pounds.  The  court 
went  no  farther,  and  of  the  contention  that 
the  statute  was  repugnant  to  the  commerce 
clause  of  the  Constitution,  said:  "Th^e 
final  claim  of  the  petitioner,  that  the  act 
is  in  violation  of  the  commerce  clause  of 
the  Federal  Constitution,  may  not  be  pre- 
sented in  this  record,  since  the  fact  of  the 
importation  of  the  package  from  Missouri 
did  not  appear  at  the  trial  before  the  jus- 
tice." It  was  certainly  within  the  com- 
petency of  the  court  to  refuse  to  consider 
the  contention.  The  validity  of  the  judg- 
ment against  plaintiff  in  error  cduld  only 
be  determined  by  the  defense  he  made,  not 


by  the  defense  he  might  have  made,  and 
which  he  did  not  even  offer  to  make.  We 
have  often  said  that  the  writ  of  habeas 
corpus  cannot  be  made  to  perform  the  of- 
fice of  a  writ  of  error.  It  certainly  cannot 
be  made  the  means  of  obtaining  a  new 
triaL  ^^ 

It  may,  however,  be  said  that  the  su-^ 
preme  court  *  expressed  its  views  of  the* 
validity  of  the  Kansas  statute  under  the 
commerce  clause  of  the  Constitution,  and 
thereby  ruled  on  the  contention  of  plain* 
tiff  in  error,  based  on  that  clause.  We  do 
not  so  understand  the  opinion  of  the  court. 
It  in  no  way,  nor  to  any  extent,  modified 
its  view  that  the  contention  was  not  avail- 
able to  plaintiff  in  error,  or  intimated  that 
such  view  was  not  the  basis  of  its  deci- 
sion. 

Plaintiff  in  error,  apprehending  this,  de* 
Clares  that  it  is  immaterial  whether  the 
package  of  powder  sold  by  him  was  im- 
ported, and  insists  that  the  act  must  be 
held  to  be  void  because  it  must  be  con* 
sidered  "as  applicable  to  importations  of 
black  powder  from  other  states."  The 
words  "original  packages,"  used  in  §  1 
of  the  statute,  had,  it  is  said,  "a  technical 
meaning  well  known  to  the  members  of  the 
Kansas  legislature."  In  definition  of  the 
meaning  of  those  words,  plaintiff  in  error 
cites  certain  familiar  decisions  of  this 
court,  and,  from  the  definition  given  in 
them  of  "original  packages,"  deduces  the 
conclusion  that  the  words  were  used  in  the 
same  sense  in  the  Kansas  statute,  and 
hence,  that  the  statute  must  be  held  as  de- 
signed to  prohibit  importations  of  black 
powder  in  other  than  12}  pound  packages. 
We  are  not  impressed  by  the  reasoning. 
The  act  does  not  deal  with  importations, 
special  or  general,  but  only  with  sales  with- 
in the  state  at  a  specified  place,  and  the 
delivery  at  such  place  of  the  powder  sold 
in  other  than  a  prescribed  quantity  and  in 
a  prescribed  package.  It  may  be  that  pow- 
der is  imported  or  put  up  in  the  state  in 
such  packages.  If  so,  it  makes  compliance 
with  the  law  all  the  easier.  Or  it  may  be 
that  the  seller  may  compose  the  package, 
securing  its  integrity  in  the  manner  pro- 
vided by  the  statute.  What  the  supreme 
court  of  the  state  may  decide  in  that  re- 
gard we  do  not  know,  for  the  point  was 
not  made  in  that  court,  and  the  interpreta- 
tion of  the  statute  invoked. 

There  is  another  answer  to  the  conten* 
tion.  A  law  cannot  be  declared  invalid  atet 
the  instance  of  one  not  affected*by  it,  and>* 
as  we  have  seen,  there  was  no  proof  before 
the  justice  of  the  peace  that  plaintiff  in 
error  was  an  importer  of  powder.  We  do 
not  wish  to  be  understood  as  intimating 
that  if  such  proof  had  been  made,  it  would 
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have  been  a  defense.  Powder  ia  an  ex- 
ploeivei  dangerous  to  handle,  the  degree  of 
danger  corresponding  to  its  quantity.  It 
is  subject,  therefore,  to  a  measure  of  regu- 
lation from  which  harmless  articles  of  com- 
merce may  be  exempt.  It  is  said  by  this 
court  in  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  96,  100,  32  L.  ed.  352, 
354,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct 
Rep.  28:  "Indeed,  it  is  a  principle  fully 
recognized  by  decisions  of  state  and  Fed- 
eral courts,  that  wherever  there  is  any  busi- 
ness in  which,  either  from  the  products 
ereated  or  the  instrumentalities  used,  there 
is  danger  to  life  or  property,  it  is  not  only 
within  the  power  of  the  states,  but  it  is 
among  their  plain  duties,  to  make  provi- 
sion against  accidents  likely  to  follow  in 
such  business,  so  that  the  dangers  attend- 
ing it  may  be  guarded  against  so  far  as  is 
practicable."  See  further  on  the  same 
principle,  Foster  v.  Kansas,  112  U.  S.  206, 
28  L.  ed.  697,  5  Sup.  Ct.  Rep.  97;  Plumley 
T.  Massachusetts,  155  U.  S.  461,  39  L.  ed. 
223,  5  Inters.  Com.  Rep.  590,  15  Sup.  Ct 
Rep.  154;  Austin  v.  Tennessee,  179  U.  S. 
343,  45  L.  ed.  224,  21  Sup.  Ct  Rep.  132; 
Asbell  V.  Kansas,  209  U.  S.  251,  52  L.  ed. 
778,  28  Sup.  Ct.  Rep.  485,  14  A.  &  E.  Ann. 
Gas.  1101. 
Judgment  affirmed. 


(222  U.  S.  424.) 

BOUTHERN  RAILWAY  COMPANY,  Plflf. 

in  Err., 

V. 

D.  L.  REID  and  Etta  C.  Reid,  His  Wife. 

ComfERCB      (§     8*)  —  CONFLICTINQ     STATB 

AND  Federal  Reotjlatigns. 

1.  Inhibitive  congressional  legislation  is 
not  essential  to  exclude  state  legislation 
upon  incidental  matters  relating  to  inter- 
state commerce  with  respect  to  which  the 
states  and  Congress  have  a  concurrent 
power.  It  is  sufficient  if  the  congressional 
legislation  occupies  the  field  of  regulation* 

CBd.  Note.— Pop  other  cases,  see  Commerce, 
Cent.  Dig.  9  5;   Dec.  Dig.  S  8.*] 

GomfEBCE  (§  8*)— State  Regulation  op 
Cabbieb— Conflicting  Fedebal  Regu- 
lation. ^  ,    ^  , 

2.  Congress  has  so  completely  taken  con- 
trol of  the  subject  of  rate  making  and 
charging  by  the  provisions  of  the  act  to 
regulate  commerce  and  the  amendments 
thereof  as  to  invalidate  the  provisions  of 
N.  C.  Code  1905,  §  2631,  so  far  as  they 
penalize  the  refusal  of  a  carrier  to  receive 
a  tender  of  freight  for  transportation  to  a 
point  on  the  line  of  another  carrier  out- 
side the  state  where  no  rate  for  such  ship- 
ment has  been  established,  filed,  or  pub- 
lished. 

FBd.  Note.— Pop  other  cases,  see  Gommerce, 
Cent.  Dig.  S  6;   Dec.  Dig.  S  8.*] 

[No.  487.1 


Argued  December  6,   1011.     Decided  Jan* 

uary  9,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Mechlenburg  County,  in 
that  state,  enforcing  a  state  statute  penal- 
ising the  refusal  of  a  carrier  to  accept  a 
tender  of  an  interstate  shipment.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  153  N.  C.  490,  69 
S.  E.  618. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  P.  Thom  and  John  K* 
Graves  for  plaintiff  in  error. 

No  counsel  for  defendants  in  error.  ^ 

*Mr.  Justice  McKenna  delivered  the  opin-  * 
ion  of  the  court: 

The  question  in  the  case  is  the  validity 
of  an  act  of  the  state  of  North  Carolina 
which  requires  the  agents  and  officers  of 
railroads  and  other  transportation  com- 
panies to  receive  freight  for  transporti^ 
tion  whenever  tendered  at  ^  regular  sta* 
tion,  and  every  loaded  car  tendered  at  a 
side  track  or  any  warehouse  connected  with 
the  railroad  by  a  siding,  and  forward  the 
same  by  a  route  selected  by  the  person 
tendering  the  same,  under  penalty  of  forfeit- 
ing $50  a  day  to  the  aggrieved  party  for 
each  day  of  refusal  to  receive  such  freight  ^ 
and   all   damages    actually    sustained.t       ^ 

*  Defendants  in  error  brought  suit  against  * 
plaintiff  in  error,  herein  called  the  railway 
company,  in  one  of  the  courts  of  North 
Carolina,  to  recover  penalties  and  damages 
for  the  failure  of  the  railway  company,  in 
violation  of  the  statute,  on  dates  from  Sep* 

fAgents  or  other  officers  of  railroads  and 
other  transportation  companies  whose  duty 
it  is  to  receive  freights  shall  receive  all 
articles  of  the  nature  and  kind  received 
by  such  company  for  transportation  when- 
ever tendered  at  a  regular  depot,  station, 
wharf,  or  boat  landing,  and  every  loaded 
car  tendered  at  a  side  track,  or  any  ware- 
house connected  with  the  railroad  by  a 
siding,  and  shall  forward  the  same  by  ths 
route  selected  by  the  person  tendering  the 
freight  under  existing  laws;  and  the  trans- 
portotion  company  represented  by  any  pei^ 
son  refusing  to  receive  such  freight  shall 
forfeit  and  pay  to  the  party  aggrieved  ths 
sum  of  $50  for  each  day  said  company  re- 
fuses to  receive  said  shipment  of  freight, 
and  all  damages  actually  sustained  by 
reason  of  the  refusal  to  receive  freishL 
If  such  loaded  car  be  tendered  at  any  Bi<ung 
or  workhouse  [warehouse]  at  which  thers 
is  no  agent,  notice  shall  be  given  to  an 
agent  at  the  nearest  regular  station  at 
which  there  is  an  agent  that  such  car  is 
loaded  and  ready  for  shipment.  Code  of 
North  CaroUna,  1005,  |  2631. 


•For  other  cases  see  same  topic  *  S  numbbb  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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tember  17  to  September  23,  1007,  to  receive 
goods  tendered  to  it  by  Etta  C.  Reid,  de- 
fendant in  error,  at  Charlotte,  North  Caro- 
lina, for  transportation  to  a  point  in  the 
state  of  West  Virginia. 

The  material  facts,  as  stipulated,  are 
as  follows:  The  railway  company  is  a  Vir- 
ginia corporation,  and  is  a  common  carrier, 
and  operates  a  line  of  railroad  from  the 
city  of  Charlotte  to  the  city  of  Alexandria, 
Virginia,  and  another  line  to  the  dty  of 
Richmond.  Davis  is  a  town  in  West  Vir- 
ginia, and  a  terminus  of  a  branch  road  of 
the  Western  Maryland  Railroad  Company, 
t  miles  long,  running  from  a  point  on  the 
railroad,  known  as  Thomas,  to  Davis. 

The  railway  company  operates  no  line  of 
railroad  or  other  means  of  conveyance  to 
Davis,  nor  does  it  connect  with  the  Western 
Maryland  Railroad's  line. 

On  the  17th  of  September,  1007,  Etta  C. 
Reid  tendered  to  the  railway  company  at 
^its  depot  in  Charlotte,  where  it  usually 
>J  accepts  freight,  a  lot  of  household  goods 
•  and  kitchen  furniture,  and  offered  to  pay 
the  freight  charges  thereon.  She  demanded 
that  the  company  issue  to  her  a  bill  of 
lading  "reading  from  Charlotte,  in  the  state 
of  North  Carolina,  to  Davis,  in  the  state 
of  West  Virginia,  consignee  to  bo  Samuel 
Hammock."  The  railway  company  declined 
to  name  a  rate  to  be  charged  for 
transportation  of  the  goods,  declined 
to  permit  her  to  prepay  the  freight  charges 
from  Charlotte  to  Davis,  declined  to  re- 
oeive  the  goods  for  shipment,  and  declined 
to  issue  a  bill  of  lading  therefor. 

She  renewed  her  request  on  four  succes- 
sive days,  and,  with  each  demand,  the  com- 
pany refused  to  comply.  On  September  23, 
1007,  the  company  named  the  siun  of  $34.08 
as  the  amount  necessary  to  prepay  the 
freight  charges  on  the  shipment  from  Char- 
lotte to  Davis,  and  thereupon  she  paid  the 
said  sum  and  the  company  issued  a  bill  of 
lading  to  her. 

On  September  17,  1907,  no  through  and 
joint  rate  of  freight  had  been  established 
by  the  railway  company  and  the  Western 
Maryland  Railroad  Company  and  other 
roads  which  the  shipment  would  have  to 
pass  over  going  from  Cliarlotte  to  Davis, 
''and  no  such  rates  had  been  filed  with  the 
Interstate  Commerce  Commission,  and  no 
rate  of  freight  had  been  established  or  filed 
with  the  Interstate  Commerce  Commission, 
or  published,  covering  shipments  between 
said  points."  On  that  day,  when  Etta  C. 
Reid  made  her  demand  of  the  railway  com- 
pany, the  company's  agent  advised  her  that 
there  was  no  established  rate  for  the  ship- 
ment, that  no  rate  had  been  filed  or  pub- 
lished, that  he  did  not  know  the  rate,  that 
he  had  no  authority  to  receive  the  goods  or 


the  freight  charges  thereon  to  destination* 
and  no  authority  to  issue  a  bill  of  lading 
reading  "final  destination,  Davis,  in  th« 
state  of  West  Virginia." 

The  agent  wired  the  officer  having 
charge  of  such  matters  to  obtain  authority  m 
to  name  a  through  and  joint  rate^^to  re-? 
ceive  the  shipment  and  issue  a  bill  of  lading. 
Immediately  thereafter  the  officers  of  the 
company  took  up  with  the  officers  of  the 
companies  over  whose  lines  the  shipment 
of  freight  would  have  to  move  the  estab* 
lishment  of  a  rate,  with  the  result  that  a 
rate  was  established.  On  Monday,  September 
23,  1007,  the  local  agent  was  informed  of 
such  rate  and  given  authority  to  receive 
the  shipment  and  to  issue  a  bill  of  lading. 
Thereupon  the  company  received  the  ship* 
ment,  accepted  the  amount  of  freight  in 
accordance  with  the  joint  and  through  rate» 
and  issued  the  bill  of  lading. 

There  is,  and  was,  at  the  date  of  the  ten* 
der  of  the  goods,  a  telegraph  office  at  Davit, 
Mrs.  Reid  remained  at  Charlotte  for  th« 
time  mentioned,  awaiting  the  establishment 
of  the  rate. 

It  is  stipulated  that  she  was  damaged  In 
the  stun  of  $25,  for  the  recovery  of  which 
and  the  penalties  prescribed  by  the  statut* 
she  asked  the  court  to  adjudge. 

The  railway  company  resisted  the  demand 
and  contended  that  to  hold  that  the  act  was 
applicable  to  it  would  violate  the  commerce 
clause  of  the  Constitution  of  the  United 
States. 

Judgment  was  awarded  to  defendants  In 
error  as  prayed,  and  it  was  affirmed  by  the 
supreme  court  of  the  state,  two  members  of 
the  court  dissenting.  153  N.  C.  490,  69 
S.  E.  618. 

This  statement  indicates  the  questions 
which  are  presented  for  solution  and  ths 
principles  upon  which  the  solution  of  them 
depends.  It  hardly  needs  to  be  stated  that 
transportation  of  property  between  the 
states  is  interstate  commerce,  and  may  be 
of  Federal  rather  than  of  state  jurisdic- 
tion. We  say  may  be  of  Federal  jurisdic- 
tion, for  interstate  commerce  in  its  prac- 
tical conduct  has  many  incidents  having 
varying  degrees  of  connection  with  it  and 
effect  upon  it  over  which  the  state  may 
have  some  power.  As  to  the  extent  of  ths 
power  and  the  occasions  for  its  exercise,^ 
controversies  have  arisen,  and  in  deciding  «|| 
which*the  power  of  the  state  over  the  gen** 
eral  subject  of  commerce  has  been  divided 
into  three  classes:  First,  those  in  which 
the  power  of  the  state  is  exclusive;  second, 
those  in  which  the  states  may  act  in  the 
absence  of  legislation  by  Congress;  third« 
those  in  which  the  action  of  Congress  is 
exclusive  and  the  state  cannot  act  at  all* 
Covington  k  C.  Bridge  Co.  v.  Kentackj,  154 
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U.  S.  209,  38  L.  ed.  065,  4  Inters.  Com. 
Bep.  649,  14  Sup.  Ct  Rep.  1087;  Western 
V.  Teleg.  Co.  t.  James,  162  U.  S.  650,  655, 
40  L.  ed.  1105,  1106,  16  Sup.  Ci.  Rep.  934. 
These  divisions,  however,  express  but  the 
extreme  boundaries  of  the  subject.  Some- 
thing more  definite  is  necessary  for  the  de- 
cision of  the  opposing  contentions  in  the 
case  at  bar.  The  supreme  court  of  the  state 
was  of  the  view  that  the  statute  simply 
regulated  a  duty  which  preceded  the  entry  of 
the  goods  in  interstate  commerce,  and  con- 
cluded, therefore,  that  the  statute  was  "nei- 
ther an  interference  with  nor  a  burden  upon 
interstate  commerce."  And  it  decided  Uiat 
the  execution  of  this  duty  was  not  preclud- 
ed by  the  provision  of  the  interstate  com- 
merce act  [24  Stat,  at  L.  379,  chap.  104, 
U.  S.  Comp.  Stat.  1901,  p.  3154]  requiring 
a  schedule  of  tariffs  to  be  established  and 
charged.  It  was  said  by  the  court  that  it 
was  the  duty  of  the  railway  company  to 
file  such  schedule,  and  that  the  company 
could  not  justify  the  violation  of  its  com- 
mon-law duty  by  the  neglect  of  its  statu- 
tory duty. 

The  case,  however,  is  not  quite  in  such 
narrow  compass.  There  is  something  more 
to  be  considered  than  the  accumulation  of 
defaults,  if  there  be  defaults.  It  is  undoubt- 
edly the  duty  of  a  railway  company  to  re- 
ceive freight  when  tendered  for  transporta- 
tion. It  may,  besides,  have  other  obliga- 
tions, but  it  does  not  follow  that  it  is  with- 
in the  power  of  the  state  to  enforce  them. 
There  may  be  a  Federal  exertion  of  authori- 
ty which  takes  from  a  state  the  power  to 
regulate  the  duties  of  interstate  carriers 
or  to  provide  remedies  for  their  violation. 
This  is  realized  by  defendants  in  error,  and 
they  assert  that  the  state  statute  is  in  aid 
of  commerce,  and  not  an  interference  with 
eo  or  burden  upon  it,  and  therefore  must  be 
?  sustained  as  a  valid*exercise  of  the  state's 
power,  citing  Atlantic  Coast  Line  R.  Co. 
T.  Mazursky,  216  U.  S.  122,  54  L.  ed.  411, 
80  Sup.  Ct.  Rep.  378;  Western  U.  Teleg. 
Co.  V.  James,  162  U.  S.  650,  40  L.  ed.  1105, 
16  Sup.  Ct.  Rep.  934. 

In  those  cases,  and  in  the  later  case  of 
Western  U.  Teleg.  Co.  v.  Commercial  Mill. 
Co.  218  U.  S.  406,  54  L.  ed.  1088,  31  Sup. 
Ct.  Rep.  59,  the  principle  is  expressed  that 
"there  are  many  occasions  where  the  police 
power  of  the  state  can  be  properly  exer- 
cised to  insure  a  faithful  and  prompt  per- 
formance of  duty  within  the  limits  of  the 
state  upon  the  part  of  those  engaged  in  in- 
terstate commerce."  Such  exercise  of  pow- 
er, it  was  further  said,  was  in  aid  of  in* 
terstate  commerce,  and,  although  incident- 
ally affecting  it,  did  not  burden  it.  But  the 
facts  of  those  cases  distinguish  them 
from  the  case  at  bar,  and  make  their  prin- 


ciple inapplicable.  In  the  Telegraph  Com- 
pany Cases  there  was  a  failure  to  transmit 
or  deliver  telegrams,  in  violation  of  the 
duty  so  to  do  imposed  by  the  particular 
state  statutes.  In  the  Railroad  Case  a 
statute  of  the  state  of  South  Carolina  which 
required  carriers  to  settle  within  a  specified 
time  claims  for  loss  of  or  damage  to  freight 
while  in  their  possession  within  the  stat* 
was  sustained  against  the  objection  that  it 
was  an  interference  with  interstate  com* 
merce.  In  none  of  the  cases,  however,  wu 
there  any  Federal  legislation  upon  the  sub- 
ject involved,  and  in  all  of  them  such  cir- 
cumstance was  stated  as  an  element  of  de- 
cision. The  circumstance  is  important,  and 
we  are  brought  to  the  inquiry  whether  it 
exists  in  the  present  case. 

It  is  well  settled  that  if  the  state  and 
Congress  have  a  concurrent  power,  that  of 
the  state  is  superseded  when  the  power 
of  Congress  is  exercised.  The  question  oc- 
curs:  To  what  extent  and  how  directly 
must  it  be  exercised  to  have  such  effect T 
It  was  decided  in  Missouri  P.  R.  Co.  v. 
Larabee  Flour  Mills  Co.  211  U.  S.  612,  53 
L.  ed.  862,  29  Sup.  Ct.  Rep.  214,  that  th« 
mere  creation  of  the  Interstate  Commerce 
Commission  and  the  grant  to  it  of  a  large 
measure  of  control  over  interstate  commerce  |, 
does  not,  in  the  absence  of  action  by  it»c9 
change  the  rule*that  Congress  by  nonaction  • 
leaves  power  in  the  states  over  merely  inei* 
dental  matters.  "In  other  words,"  and  we 
quote  from  the  opinion,  "the  mere  grant 
by  Congress  to  the  Commission  of  certain 
national  powers  in  respect  to  interstate 
commerce  does  not  of  itself,  and  in  the  ab- 
sence of  action  *bj  the  Commission,  inter- 
fere with  the  authority  of  the  state  to 
make  those  regulations  conducive  to  the 
welfare  and  convenience  of  its  citizens. 
.  .  .  Until  specifio  action  by  Congress 
or  the  Commission,  the  control  of  the  state 
over  those  incidental  matters  remains  un- 
disturbed." Tlie  duty  which  was  enforced 
in  the  state  court  was  the  duty  of  a  rail- 
road company  engaged  in  interstate  com- 
merce to  afford  equal  local  switching  service 
to  its  shippers,  notwithstanding  the  cars 
concerning  which  the  service  was  claimed 
were  eventually  to  be  engaged  in  inter* 
state  commerce.  This  duty  was  declared  to 
be  a  common-law  duty  which  the  stats 
might,  "at  least,  in  the  absence  of  congres- 
sional action,  compel  a  carrier  to  di»* 
charge." 

The  principle  of  that  ease,  therefore,  in- 
quires us  to  find  specific  action  either  bj 
Congress  in  the  interstate  oommerce  act,  or 
by  the  Commission,  covering  the  matters 
which  the  statute  of  North  Carolina  at- 
tempts to  regulate.  There  is  no  contentioB 
that  the  Commission  has  acted,  so  we  most 
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look  to  the  act.  Does  it,  as  contended  hy 
plaintiff  in  error,  take  control  of  the  sub- 
ject-matter and  impose  affirmative  duties 
upon  the  carriers  which  the  state  cannot 
even  supplement?  In  other  words,  has 
Congress  taken  possession  of  the  field? 

It  is  not  possible  to  epitomize  the  act 
by  giving  a  more  particular  designation 
than  that  it  was  designed  to  regulate  in- 
terstate commerce.  Something  more  was 
certainly  intended  by  it  than  the  mere  or- 
daining or  the  supervision  of  the  movement 
of  goods.  In  a  certain  general  way  traffic 
QQ  would  be  regulated  by  railroad  and  ship- 
^  per,  btft  their  powers  were  not  equal.  The 
•  railroads  had*the  greater  power,  and  might 
and  did  exercise  it  in  unreasonable  charges 
and  in  discriminations.  The  potent  instru- 
ment for  this  was  the  difference  in  the  rate 
charged  for  transportation,  or  by  secret  re- 
bates if  the  charge  was  not  discriminating 
in  the  first  instance.  Hence  we  said,  in 
Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co. 
204  U.  S.  426,  437,  61  L.  ed.  663,  667,  27 
Sup.  Ct  Rep.  360,  9  A.  &  E.  Ann.  Cas. 
1076 :  "The  act  made  it  the  duty  of  carriers 
subject  to  its  provisions  to  charge  only 
just  and  reasonable  rates."  To  that  end, 
it  was  further  said,  schedules  of  rates  were 
required  to  be  established  and  published, 
and  departure  from  the  rates  established, 
except  in  the  manner  authorized  by  the 
act,  was  forbidden  under  criminal  penal- 
ties, and  any  injury  to  persons  was  provid- 
ed to  be  redressed  through  application  to 
the  Commission  or  to  the  courts.  And  it 
is  provided  that  "if  no  joint  rate  over  a 
through  route  has  been  established  the 
several  carriers  in  such  through  route 
shall  file,  print,  and  keep  open  to 
public  inspection,  as  aforesaid,  the  sep- 
arately established  rates,  fares,  and  charges 
applies  to  the  through  transportation."  [34 
Stat  at  L.  686,  chap.  3691,  §  2,  U.  S.  Comp. 
Stat   Supp.   1009,   p.   1153.] 

The  Commission  is  given  the  power  to 
determine  and  prescribe  the  manner  in 
which  the  schedules  required  by  the  act 
are  to  be  kept  And  it  is  enacted  that  unless 
otherwise  provided,  no  carrier  "shall  engage 
or  participate  in  the  transportation  of  pas- 
sengers or  property,  as  defined  in  this  act, 
unless  the  rates,  fares,  and  charges  upon 
which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in  ac- 
cordance with  the  provisions  of  this  act" 
It  is  evident,  therefore,  that  Congress 
has  taken  control  of  the  subject  of  rate 
making  and  charging.  All  of  the  particu- 
lar details  we  cannot  set  forth  without 
extensive  quotation  from  the  act,  which  it 
is  quite  inconvenient  to  make.  The  provi- 
sions of  the  act  are  directed  at  the  abuses 
most  to  be  feared, — ^unreasonableness  in  the 


rates,  and  discriminations,  including  in  the 
latter  discriminations  in  service,  in  the  ac-  ^ 
ceptance  and  delivery  of  freight,  and  in*^ 
facilities*furnished.  The  power  which  has* 
been  given  to  the  Commission  to  secure 
those  results  we  have  set  forth  in  Texas 
&  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  su- 
pra, and  in  Baltimore  &  0.  R.  Co.  v.  Unit- 
ed States,  216  U.  S.  481,  64  L.  ed.  292,  30 
Sup.  Ct  Rep.  164.  In  the  first  case  it 
was  said:  "It  is  apparent  that  the  means 
by  which  these  great  purposes  were  to  be  ac- 
complished was  the  placing  upon  all  car- 
riers the  positive  duty  to  establish  schedules 
of  reasonable  rates  which  should  have  a 
uniform  application  to  all,  and  which 
should  not  be  departed  from  so  long 
as  the  established  schedule  remained  im- 
altered  in  the  manner  provided  by  law." 
After  citing  cases,  it  was  further  said: 
"When  the  general  scope  of  the  act  is  en- 
lightened by  the  considerations  just  stated, 
it  becomes  manifest  that  there  is  not  only 
a  relation,  but  an  indissoluble  unity  be- 
tween the  provision  for  the  establishment 
and  maintenance  of  rates  until  corrected  in 
accordance  with  the  statute,  and  prohibi- 
tions against  preferences  and  discrimina- 
tion." In  that  case  it  was  decided  that 
a  shipper  could  not  maintain  an  action  at 
common  law  in  a  state  court  on  the  ground 
that  a  rate  established  in  accordance  with 
the  interstate  commerce  act  was  unreason- 
able. In  the  second  case  was  considered 
the  power  of  the  Commission  under  the 
amendments  of  1906,  and  it  was  decided 
that,  on  the  principles  announced  in  the 
Abilene  Case,  and  from  a  consideration  of 
the  amendments  and  their  purpose  to  sup- 
ply the  defects  of  the  act  and  enlarge  the 
powers  of  the  Commission,  the  distribution 
of  coal  cars  by  the  railroad  company  among 
shippers  was  a  matter  involving  preference 
and  discrimination,  and  within  the  com- 
petency of  the  Interstate  Commerce  Com- 
mission to  consider,  and  that  the  courts 
could  not  interfere  with  such  distribu- 
tion until  after  action  by  the  Commission. 
This  was  resolved  notwithstanding  §  23 
of  the  act  gave  jurisdiction  to  the  circuit 
and  district  courts  of  the  United  States  to^ 
command,  at  the  suit  of  one  aggrieved,  a  J 
common  carrier  "to  move  and*transport  the  • 
traffic,  or  to  furnish  cars  or  other  facilities 
for  transportation."  And  transportation 
means  not  only  the  physical  instrumentali- 
ties, but  all  services  in  connection  with  re- 
ceipt, delivery,  and  handling  of  property 
transported,  and  such  transportation  the 
carrier  must  "provide  and  furnish  upon  rea- 
sonable request  therefor."  (Sectjion  1, 
paragraph  2,  of  the  act,  as  amended  June 
29,  1906,  by  the  Hepburn  act.)  Section  7 
of  the  latter   act  requires   the   carrier  to 
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issue  a  bill  of  lading  for  an  interstate 
sMpmenty  and  makes  tiie  carrier  liable  for 
the  loss  of  or  damage  to  property  while 
on  its  own  line,  and  also  while  on  the  lines 
over  which  the  property  may  pass. 

There  is  scarcely  a  detail  of  regulation 
which  is  omitted  to  secure  the  purpose  to 
which  the  interstate  commerce  act  is  aimed. 
It  is  true  that  words  directly  inhibitive  of 
the  exercise  of  state  authority  are  not  em- 
ployed, but  the  subject  is  taken  possession 
of.  We  are  therefore  brought  to  consider 
what  the  statute  of  North  Carolina  pro- 
Tides.  Leaving  out  qualifications  with 
which  we  are  not  concerned,  the  act  re- 
quires railroad  companies  to  receive  freight 
for  transportation  whenever  tendered  at 
a  regular  station,  and  forward  the  same 
over  the  route  selected  by  the  person  offer- 
ing the  shipment.  Fifty  dollars  a  day  is 
the  penalty  prescribed  for  refusal,  and  all 
the  damages  incurred. 

The  particular  act  which  was  held  to 
violate  the  statute  was  refusing  the  tender 
of  goods  for  shipment  from  Charlotte,  North 
Carolina,  to  Davis,  West  Virginia;  that  is, 
a  tender  for  interstate  shipment,  and  a 
demand  coincidentally  for  a  bill  of  lading 
covering  the  shipment,  explicitly  stating  the 
origin  of  the  shipment  at  Charlotte  and  its 
destination  at  Davis.  The  supreme  court 
of  the  state  decided,  as  we  have  seen,  that 
the  statute  deals  with  a  common-law  duty 
^simply,  one  which  attaches  before  freight 
centers  into  interstate  commerce,  and  hence 
?  concluded  as* follows:  "The  statutory  en- 
forcement under  penalty  of  the  common-law 
duty  to  accept  freight  'whenever  tendered'  is 
not  within  the  scope  or  terms  of  any  act 
of  Congress.  It  is  neither  an  interference 
with  nor  a  burden  upon  interstate  com- 
merce." We  are  unable  to  agree  with  the 
conclusion.  It  would  destroy  absolutely 
Federal  control  until  the  freight  was  in 
the  possession  of  the  carrier,  and  is  directly 
contradictory  of  the  provision  of  the  inter- 
state commerce  act  which  we  have  quoted. 
See,  in  this  connection,  Houston  &  T.  C.  R. 
Co.  v.  Mayes,  201  U.  S.  321,  60  L.  ed.  772, 
26  Sup.  Ct.  Rep.  491.  In  the  term  'trans- 
portation," we  have  seen,  Congress  has 
included  "all  services  in  connection  with 
the  receipt  ...  of  property  transport- 
ed." And  this  certainly  imposes  the  obliga- 
tion to  receive  the  property  as  well  as  to 
carry  it,— -one  of  the  obligations  the  car- 
rier must  perform  "upon  reasonable  request 
therefor."  Other  provisions  of  the  same 
import  and  direction  might  be  quoted.  Con- 
ditions put  on  the  receipt  of  articles  at  the 
railroad  station  may  be  conditions  upon 
the  traffic,  and  necessarily  are  within  the 
regulating  power  of  Congress.  Their  in- 
ducement  and   aim   may   be   to   secure   a 


prompter  performanoe  of  duty  by  the  ear* 
rier,  and  so  far  beneficent.  But  that  is 
not  the  question.  The  question  is.  Where 
is  the  control,  in  the  state  or  Congress, 
and  has  Congress  acted?  That  the  control 
is  in  Congress  we  have  seen;  that  it  has 
acted  is  demonstrated  by  the  provisions  of 
the  interstate  commerce  act  to  which  we 
Iiave  referred.  As  we  have  seen,  schedules 
of  rates,  whether  the  road  be  single  or 
forms  with  another  a  "through  route," 
must  be  established,  filed,  and  published^ 
designating  the  places.  TTiey  cannot  bo 
changed  without  permission  of  the  Inter- 
state Commerce  Commission,  and  no  car- 
rier is  permitted  to  engage  or  participate 
in  the  transportation  of  passengers  or  prop- 
erty unless  the  rates  for  the  same  have 
I)cen  so  filed  and  published.  Criminal  pun-Q, 
ishmcnts  are  imposed  for  violations  of  these  ^ 
requirements,  and  civil  redress  of*injuries* 
received  by  shippers  is  given  through  the 
Interstate  Commerce  Commission.  See 
Robinson  v.  Baltimore  &  O.  R.  Co.  222 
U.  S.  506.  56  Lu  ed.  288,  32  Sup.  Ct.  Rep.  114. 
By  these  provisions  Congress  has  taken 
possession  of  the  field  of  regulation,  with 
the  purpose,  which  we  have  already  pointed 
out,  to  keep  under  the  eye  and  control  of 
the  Commission  the  rates  charged  and  the 
action  of  the  railroad  in  regard  to  them, 
to  secure  their  reasonableness  and  to  se- 
cure their  impartial  application.  The  stat- 
ute of  North  Carolina  conflicts  with  these 
requirements.  What  they  forbid  the  car- 
rier to  do  the  statute  requires  him  to  do» 
and  punishes  disobedience  by  successiva 
daily  penalties. 

We  cannot  assmne  that  it  was  without 
consideration  of  its  necessity  that  Congress 
enacted  §  2  of  the  Hepburn  act.  It  was 
no  doubt  the  adaptation  of  experience  to 
the  exigencies  of  a  practical  problem,— 
Congress  coming  to  believe  that  the  most 
effective  way  to  prevent  preferences  in 
charges  by  carriers  was  to  forbid  them  to 
"engage  or  participate  in  the  transporta- 
tion of  passengers  or  property"  until  they 
had  fixed  and  proclaimed  the  rate  to  be 
charged  therefor, — a  rate  that  would  be 
not  only  for  one  shipper  or  shipment,  but 
for  all  shippers  and  shipments;  not  for 
one  time  only,  but  for  all  times.  The 
power  of  Congress  to  so  provide  cannot  be 
doubted.  If  the  regulation  be  not  exclu- 
sive, this  situation  is  presented:  If  the 
carrier  obey  the  state  law,  he  incurs  the 
penalties  of  the  Federal  law;  if  he  obey 
the  Federal  law,  he  incurs  the  penalties  of 
the  state  law.  Manifestly  one  authority 
must  be  paramount,  and  when  it  speaks  the 
other  must  be  silent.  We  can  see  no  mid* 
die  ground.  In  so  deciding  we  take  no 
essential  power  from  the  states.     The  bal- 
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anoes  of  the  Constitution  are  only  pre- 
served, and  there  is  given  to  the  states  the 
power  which  is  the  states'  and  to  Congress 
the  power  which  belongs  to  Congress. 
fQ  But  if  there  be  a  middle  ground,  it  cer- 
^  tainly  can  be  argued  that  the  cases  estab- 
•  lish  that  it  is  passed  when  the* state  regu- 
lation burdens  interstate  commerce;  and 
whether  a  regulation  has  such  effect  may 
be  determined  by  its  sanctions.  If  a  pen- 
alty of  $50  for  refusing  to  receive  freight 
"when  tendered"  be  no  burden  on  inter- 
state commerce  beyond  the  power  of  a  state 
to  impose,  would  a  penalty  of  $100  or 
$1,000  likewise  be  no  burden?  May  not 
the  power  which  is  competent  to  impose  a 
penalty  select  its  amount?  The  penalty  of 
the  North  Carolina  statute,  it  is  to  be  re- 
membered^ is  independent  of  the  damage 
received,  and  what  excuses  or  defenses  may 
be  offered  the  decisions  of  the  court  leave 
in  doubt.  The  statute  seems  to  permit 
none.  The  case  at  bar  illustrates  some- 
what its  peremptory  character,  and  the 
case  which  was  argued  with  this  (Southern 
R,  Co.  V.  Reid,  222  U.  S.  444.  56  L.  ed.  263, 
82  Sup.  Ct.  Rep.  145)  still  more  so.  The 
plaintiffs  in  that  action  sued  for  $750  for  re- 
fusal to  receive  and  forward  a  carload  of 
ehingles,  and  recovered  $350,  although  one 
of  them  testified  that  they  "never  lost  a 
eent."  The  circumstance  was  declared  by 
the  court,  citing  a  prior  ease,  to  be  im- 
material, as  the  penalties  were  "not  given 
solely  on  the  idea  of  making  pecuniary  com- 
pensation to  the  person  injured,  but  usual- 
ly for  the  more  important  purpose  of  en- 
forcing the  performance  of  a  duty  required 
by  public  policy  or  positive  statutory  en- 
actment." [150  N.  C.  766,  64  S.  E.  874, 
17  A.  &  E.  Ann.  Cas.  247.]  The  policy  of 
the  statute,  then,  is  to  require  the  accept- 
ance of  freight  "wlien  tendered,"  with  daily 
accumulating  penalties  upon  refusal  to  do 
80.  If  such  power  be  conceded,  what  is  the 
limit  of  its  exercise,  either  as  to  conditions 
or  penalties? 

(hie  other  contention  remains  to  be  no- 
ticed. It  is  said  that  there  is  not  pre- 
sented in  the  case  the  dilemma  of  alterna- 
tive penalties,  for  the  Hepburn  act,  it  is 
pointed  out,  requires  a  schedule  of  rates 
to  be  filed  only  "when  the  through  route 
and  joint  rate  have  been  established;"  and 
that  none  were  established  in  the  case  at 
bar,  and  that  therefore  the  railway  com- 
pany  was  not  put  to  a  choice  of  obligations, 
^and  subjected  to  punishment  however  it 
?  might*choose.  But  it  is  also  provided  that 
"if  no  joint  rate  over  the  through  route 
has  been  established,  the  several  carriers  in 
raeh  through  route  shall  file,  print,  and 
keep  open  to  public  inspection  as  afore- 
said, the  separately  established  rates,  fares, 
32  S.  C— 10. 


and  charges  applied  to  the  through  trans- 
portation." There  is  nothing  in  the  record 
to  show  that  there  were  such  established 
separate  rates,  and  that  separately  estab- 
lished rates  were  published  and  kept  open 
for  inspection.  Indeed,  the  record  shows 
that  a  through  rate  had  to  be  fixed  by  the 
several  carriers  in  the  through  route. 

It  was  only  because  of  the  obligation 
imposed  by  the  Hepburn  act  that  the  rail- 
way company  refused  to  receive  the  goods 
tendered  to  it,  and  the  agent  of  the  com- 
pany informed  defendant  in  error  that  he 
was  without  power  to  comply  with  her  de- 
mand. He  promptly  acted  in  the  matter 
when  the  lines  over  which  the  freight  had 
to  pass  established  a  joint  rate.  He  then 
received  the  goods,  issued  a  bill  of  lading 
therefor,  "and  the  shipment  went  forward 
to  its  destination." 

The  judgment  is  reversed,  and  the  case 
remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


(222  U.  S.  444.) 

SOUTHERN  RAILWAY  COMPANY,  PllL 

in  Err., 

V. 

C.  C.  REID  and  Edward  Beam,  Conartners 
under  the  Firm  Name  of  Reid  &  Beam. 

This  case  is  governed  by  the  decision  in 
Southern  R.  Co.  v.  Reid,  222  U.  S.  424.  66 
Jm  ed.  257,  32  Sup.  Ct.  Rep.  140. 

[No.  80.] 

Argued  December  6,   1911.     Decided  Jao- 

nary  0,  1012. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  « 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Rutherford  County,  in 
that  state,  enforcing  a  state  statute  penal- 
izing the  refusal  of  a  carrier  to  accept  » 
tender  of  an  interstate  shipment.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  150  N.  C.  753,  64 
S.  E.  874,  17  A.  ft  Ew  Ann.  Cas.  247. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  P.  Thorn  and  John  K. 
Graves  for  plaintiff  in  error. 
No  counsel  for  defendants  in  error. 


*  Mr.    Justice     McKenna    delivered   the  • 
opinion  of  the  court: 

This  case  involves  a  consideration  of  the 
statute  of  North  Carolina  passed  on  in  Nob 
487  [222  U.  S.  424,  56  L.  ed.  257,  32  Sup. 
Ct.  Rep.  140],  and  was  argued  and  submitted 
with  the  latter  case.  The  question,  theUt 
only  18  whether  the  principles  there  ex- 
pressed apply  to  it. 
The  action  was  brought  by  defendants  in 
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error,  a  copartnership,  against  the  plain- 
tiff in  error,  a  railway  company  and  a 
common  carrier,  for  penalties  under  the 
statute,  which  is  set  out  in  the  opinion 
in  No.  487,  to  recover  the  sum  of  $50  a  day 
for  fifteen  days  for  failing  and  refusing 
for  such  time  to  receive  a  carload  of 
shingles  tendered  to  the  company  at  Rutli- 
erfordton,  North  Carolina,  for  shipment 
to  one  James  Haddoz,  at  Scottsville,  Ten- 
nessee. 

The  case  was  tried  before  a  jury,  which 

rendered  a  verdict  for  the  plaintiff  firm 

^  (defendants  in  error)  for  the  sum  of  $360, 

J  upon   which   judgment   was   duly   entered. 

•  It  was*affirmed  by  the  supreme  court,  two 

of  the  members  of  the  court  dissenting  as 

in  No.  487.    160  N.  C.  763,  64  S.  E.  874, 

17  A.  &  E.  Ann.  Cas.  247. 

The  statute  is  attacked  on  the  same 
ground  as  in  case  No.  487.  The  facts,  as 
recited  by  the  supreme  court,  are  as  fol- 
lows: Defendants  in  error  having  received 
an  order  for  a  carload  of  shingles  from 
Haddox  at  Scottsville,  Tennessee,  applied 
at  Rutherfordton  to  the  railway  company 
for  a  car.  It  was  furnished  and  loaded, 
shipping  instructions  given,  prepayment  of 
the  freight  tendered,  and  a  bill  of  lading 
demanded.  The  agent  of  the  company  re- 
fused to  give  the  bill  of  lading  or  ship  the 
goods,  assigning  as  a  reason  that  he  did 
not  know  where  Scottsville  was  nor  the 
road  to  it.  Defendants  in  error  demanded 
that  the  goods  be  shipped,  and  told  the 
agent  that  they  would  pay  any  additional 
amount  found  to  be  due,  and  requested  that 
when  the  agent  got  ready  to  ship  to  tele- 
phone them,  and  they  would  come  over 
and  pay  the  freight  due.  Another  agent 
"came  to  take  over  the  agency,  and  being 
told,  on  inquiry  of  plaintiffs  (defendants 
in  error),  about  the  carload  of  shingles 
and  what  the  trouble  was,*'  he  asked  for 
instructions,  which  were  given  him,  and  on 
July  10th  the  freight  was  paid,  the  bill 
of  lading  given,  and  the  shingles  shipped 
as  directed,  "arriving  at  their  destination 
without  further  let  or  hindrance."  Defend- 
ants in  error  testified  that  they  had  re- 
ceived no  pecuniary  injury  by  reason  of  the 
delay,  and  that  the  first  agent  "still  had 
charge  of  the  depot  when  the  shingles  were 
shipped." 

There  was  evidence  offered  on  the  part 
of  the  railway  company  that  Scottsville 
was  an  industrial  siding  on  the  Knoxville 
ft  Augusta  Road,  8  or  10  miles  out  of  Knox- 
ville, established  for  the  convenience  of 
persons  shipping  brick  from  tliat  point, 
and  that  bills  of  lading  for  goods  shipped 
to  and  from  that  point  were  made  out  at 
Rockford,  a  regular  station,  2  miles  distant. 
It  was  testified  that  since  the  consolidation 


of  the   East  Tennessee   ft  Virginia  Rail-  i, 
road  with  the  old  Richmond  ft  Danville,  Ij 
the  •railway  company    (plaintiff  in  error)  • 
had  paid  all  of  the  employees  of  the  Knox- 
ville ft  Augusta  Road  their  salaries. 

The  statute  was  attacked  by  the  railway 
company  in  its  requests  for  certain  instruc- 
tions, the  refusal  to  give  which  was  sus* 
tained  by  the  supreme  court.  The  court 
intimated  that,  as  had  been  held  in  a 
former  opinion,  the  commerce  clause  of  the 
Constitution  was  not  involved  in  the  case, 
on  the  ground  "that  the  penalty  [under  the 
statute]  accrues  before  the  'freight  is  ac- 
cepted for  transportation,'  and  on  the  prin- 
ciple applied  in  the  case  of  Coe  v.  Errol, 
lie  U.  S.  617,  29  L.  ed.  716,  6  Sup.  Ct 
Rep.  476."  But  the  court,  conceding, 
arguendo,  "that  the  goods  when  tendered 
for  transportation  to  another  state,  as  to 
matters  involved  in  such  transportation, 
and  in  reference  to  these  penalty  statutes, 
should  be  considered  and  dealt  with  as  in* 
terstate  commerce,"  was  of  opinion  that 
the  contention  of  the  railway  company 
could  not  be  sustained,  and  concluded,  after 
a  careful  discussion  of  cases  in  this  court 
and  in  the  state  court,  that  the  statute 
did  not  burden  interstate  commerce,  and 
that,  "in  the  absence  of  inhibitive  oongres* 
sional  legislation,  or  of  interfering  action 
on  the  part  of  the  Interstate  Commerce 
Commission,  the  statute  in  question  is  a 
valid  regulation  in  direct  and  reasonable 
enforcement  of  the  duties  incumbent  on 
•  .  •  [the  railway  company]  as  a  com- 
mon carrier." 

We  have  shown  in  the  opinion  in  No. 
487  that  there  need  not  be  directly  "In- 
hibitive congressional  legislation,"  but  con- 
gressional legislation  which  occupies  the 
field  of  regulation  and  thereby  excludes 
action  by  the  state.  Southern  R.  Co.  v. 
Reid  [222  U.  S.  424,  56  L.  ed.  257,  32  Sup. 
Ct.  Rep.  1401. 

The  facts  in  this  case  are  somewhat  dif- 
ferent from  those  in  No.  487,  and  require 
to  be  noticed.  The  majority  of  the  court 
found  that  it  did  not  appear  from  the 
testimony  that  the  railway  company  had 
not  filed  its  schedule  of  rates  with  the  In- 
terstate Commerce  Commission  to  Scott-  ^ 
vi  He,  Tennessee,  the  court  observing  that  il  J 
could  "hardly  be* seriously  contended  that* 
the  difference  between  Scottville,  Tennes- 
see, and  Scottsville,  Tennessee,  is  of  the 
substance."  The  court  further  said:  "The 
presumption  is  that  the  company  has  com- 
plied with  the  law.  And  if  it  were  other- 
wise, we  are  of  opinion  that  the  act  of 
Congress,  and  the  orders  of  the  Commis- 
sion, made  thereunder,  requiring  the  pub- 
lication of  rates,  was  made  for  an  entire- 
ly different  purpose  from  that  involved  in 
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tills  inqnirj,  and  does  not  eonstitaie  meh 
interfering  action.  See  Harrill  BroB.  v. 
Southern  It  Co.  144  N.  C,  pp.  640-541,  57 
8.  E.  383." 

We  have  set  forth  in  No.  487  our  rea- 
•0D8  for  holding  otherwise. 

Judgment  reversed  and  the  case  remand- 
ed for  further  proceedings  not  inconsistent 
with  this  opinion. 

Mr.  Justice  liurton  does  not  agree  with 
the  court  as  to  the  facts  of  this  case,  and 
for  that  reason  does  not  think  that  it 
falls  under  No.  487.  He  therefore  dis- 
sents. 


(222  U.  S.  834.) 

R.  J.  BEKRYMAN,  Assessor;  P.  B.  Haw- 
ley,  Treasurer;  W.  J.  Honeycutt,  Audit- 
or, et  al.,  Appts., 

▼. 

BOARD  OP  TRUSTEES   OF   WHITMAN 

COLLEGE. 

CouBTs  (i  328*)— Jurisdictional  Amount 

—Suit  to  Enjoin  Tax. 

1.  A  suit  to  enjoin  the  collection  of  taxes 
on  the  property  of  an  educational  institu- 
tion on  the  ground  of  a  perpetual  contract 
of  exemption  from  taxation,  protected  from 
impairment  by  the  contract  clause  of  the 
Federal  Constitution,  involves  the  amount 
essential  to  sustain  the  original  jurisdic- 
tion of  a  Federal  circuit  court,  where  the 
eontraet  risht  exceeds  in  value  that 
amount,  although  the  particular  tax  as- 
and  levied  is  less  than  that  sum. 


[Bd.  Note.— For  other  cases,  see  Ck>ttrts,  Cent. 
Dig.  H  890-896;    Dec.  Dig.  {  828.*] 

Statutbs  (S  65*)— Power  of  Legislatuss 
— Gbant  of  Especial  Pbivileqes. 
2.  The  granting  of  especial  privileges  by 
any  form  of  legislative  action,  and  not 
merely  the  conferring  of  such  privileges  as 
a.  part  of  the  grant  of  a  forbidden  private 
charter,  was  what  was  prohibited  by  the 

Provision  of  the  Washington  organic  act  of 
rarch  2,  1867  (14  Stat,  at  L.  426,  chap. 
150),  that  the  territorial  legislature  should 
not  grant  private  charters  or  especial  privi- 
leges, but  might  enact  general  incorpora- 
tion acts. 

tBd.  Note.— For  other  oases,  see  Statutes,  Dec. 
Dig.  I  ».*] 

Statutes  ($  65*)— Poweb  of  Leqislatubb 
—Gbant  of  Especial  Privileges. 
S.  The  eenerie  prohibition  against  the 
rranting  of  especial  privileges,  made  by  the 
Washington  organic  act  of  March  2,  1867, 
cannot  be  construed  as  intended  to  forbid 
merely  the  creation  of  such  privileges  as 
a  legislative  grant  of  an  exclusive  right  to 
ferries,  bridges,  etc.,  even  if  it  be  cod- 
ceded  that  such  grants  were  a  common 
form  of  territorial  legislative  abuse  prior 
to  the  adoption  of  that  statute,  and  were 
the  generating  cause  of  the  insertion  of 
this   prohibition. 

rSd.  Note.— For  other  esses,  see  Statutes,  Dec. 
Dig.  I  65.*] 


Taxation  (§  195* )  —  Exemptions  —  Con- 

8TBUCTI0N. 

4.  The  rule  of  strict  construction  is  just 
as  applicable  when  determining  whether 
words  of  restriction  found  in  the  funda- 
mental law  are  intended  to  operate  as  a 
limitation  on  the  legislative  power  to  grant 
contract  exemptions  from  taxation,  as 
where  the  question  is  whether  the  par- 
ticular terms  of  an  alleged  contract  did 
or  did  not  embrace  an  exemption  from  tax- 
ation. 

[Bd.  Note.— Por  other  cases,  see  Taxation, 
Cent.  Dig.  S9  S12.  S13:    Dec.  Dig.  9  195.*] 

Statutes   (§  65* ) —Exemptions  — Leois- 
ULTiVE  Po web— "Especial  Pbivileoe." 

5.  A  territorial  statute  giving  perpetual 
succession  to  an  incorporated  educational 
institution,  and  endowing  it  with  a  per- 
petual exemption  from  taxation  as  to  all 
its  property,  real  and  personal,  grants  an  es- 
pecial privilege  within  the  meaning  of  the 
provisions  of  the  Washington  organic  act 
of  March  2,  1867,  that  the  territorial  leg- 
islature shall  not  grant  private  charters  or 
especial  privileges,  but  may  enact  general 
incorporation  acts. 

fEd.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  I  65.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2467.  246S.] 

Statutes  (J  56*) -Congressional  Con- 

FIBMATION— ACQUIESCfENCE. 

6.  The  assent  of  Congi^ss  to  the  grant 
of  an  especial  privilege  by  the  territorial 
legislature,  contrary  to  the  express  provi- 
sions of  the  organic  act,  cannot  be  implied 
from  its  failure  to  disapprove  such  enact- 
ment. 

[Bd.  Note.- For  other  cases,  see  Statutes,  Cent. 
Dig.  i  18;    Dec.   Dig.  i  66.*] 

[Ko.  95.] 

Argued  December  13.  1911.     Decided  Jan- 
uary 9,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Dis- 
trict of  Washington  to  review  a  decree  en- 
joining the  collection  of  a  tax  on  the 
ground  of  a  perpetual  contract  exemption 
from  taxation.  Be  versed  and  remanded 
for  further  proceedings. 

See  same  case  below,  156  Fed.  112. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Everett  J.  Smith  and  Lester 
S.  Wilson  for  appellants. 

Messrs.  W.  T.  Dovell,  Thomas  Burke, 
and  George  Turner  for  appellee. 


et 

CO 


*Mr.   Chief  Justice  White  delivered  the  • 
opinion  of  the  court: 

On  December  20,  1859,  the  legislature  of 
Washington  enacted  a  private  law  creat- 
ing Whitman  Seminary  in  Walla  Walla 
county.  By  the  act  eight  persons  were  in- 
corporated under  the  name  of  the  "Presi- 
dent and  Trustees  of  Whitman  Seminary." 
The  corporation  was  given  perpetual  exist- 
ence and  the  incorporators  authority  to 
govern  its  affairs  and  to  name  their  sucoes- 


*For  other  oases  eee  eame  topic  &  {  numbbb  in  Dec.  &  Am.  Digs.  1907  to  aate,  &  Rep'r  Indexes 


148 


82  SUPREME  OOURT  REPORTER. 


Oct.  Tebm; 


sors.  The  right  to  aoqnire  and  hold  real  es- 
tate was  conferred,  with  the  duty  of  de- 
voting all  the  revenue  to  the  support  of  an 
institution  of  learning,  for  the  education 
of  both  sexes,  which  it  was  the  purpose  of 
the  act  to  have  established.  The  capital 
stock  of  the  corporation  was  limited  by  the 
6th  section  to  $150,000.  The  act  was  ao> 
eepted  by  the  incorporators,  and  the  insti- 
tution for  which  it  provided,  the  Whitman 
Seminary,  was  established  in  Walla  Walla 
county.  After  a  lapse  of  twenty-three 
years,  the  Seminary,  in  November,  1883, 
owned  considerable  personal  and  real  prop- 
erty, devoted  to  the  purposes  of  the  cor- 
poration. In  that  year  and  month  a  spe- 
cial act  was  passed  by  the  territorial  legis- 
lature, entitled,  "An  Act  to  Amend  .  .  ." 
the  act  previously  referred  to.  By  this 
act,  in  the  form  of  an  amendment,  the  orig- 
inal incorporators  were  incorporated  un- 
der the  name  of  "The  Board  of  Trustees  of 
Whitman  College,"  The  act,  section  by 
section,  amended  the  prior  act.  It  gave  the 
^  trustees  power  to  perpetuate  themselves 
?  and  govem*the  new  corporation,  which  was 
endowed  with  perpetual  existence.  The  act, 
in  many  respects,  enlarged  the  powers  of  the 
old  corporation,  struck  out  the  6th  section, 
which  contained  the  limitation  of  $150,000 
of  capital  stock,  and  substituted  for  it  the 
following:  "That  the  property  of  said 
Board  of  Trustees  of  Whitman  College,  in- 
cluding all  income  and  proceeds,  shall  be 
used  exclusively  for  the  purpose  of  educa- 
tion, and  in  consideration  of  said  use  the 
said  property,  income,  and  proceeds  shall 
not  be  subject  to  taxation."  The  organic 
law  of  the  territory,  the  act  of  Congress  of 
March,  1867  (14  Stat,  at  L.  426,  chap. 
150),  when  this  last  act  was  passed,  con- 
tained the  following,  now  embodied  in  Rev. 
Stat.  §  1880: 

"That  the  legislative  assemblies  of  the 
several  territories  of  the  United  States  shall 
not,  after  the  passage  of  this  act,  grant 
private  charters  or  especial  privileges,  but 
they  may,  by  general  incorporation  acts, 
permit  persons  to  associate  themselves  to- 
gether as  bodies  corporate,  for  mining, 
manufacturing,  and  other  industrial  pur- 
suits, or  the  construction  or  operation  of 
lailroads,  wagon  roads,  irrigating  ditches, 
and  the  colonization  and  improvement  of 
lands  in  connection  therewith,  or  for  col- 
leges, seminaries,  churches,  libraries,  or  any 
benevolent,  charitable,  or  scientific  associa- 
tion." 

Whitman  College  took  over  the  property 
and  effects  of  the  Seminary.  It  increased 
its  holdings  of  real  and  personal  property, 
the  avails  of  which  were  all  devoted  to  the 
purposes  of  the  institution.  It  was  in  ex- 
istence   when    the    territorial    government 


passed  out  of  being  and  the  state  of  Wash- 
ington was  incorporated  into  the  Union, 
and  it  is  conceded  by  both  sides  in  argu- 
ment that  no  question  which  requires  to  be 
decided  on  this  record  calls  for  a  considera- 
tion of  any  of  the  events  or  legislation 
which  were  a  part  of  the  transition  from 
the  territorial  form  of  government  to  state- 
hood. Up  to  1905  it  is  inferable  that  no^ 
attempt  was  made  to  tax  the  property  of  Jj 
Whitman  College.  *In  1905,  however,  the* 
assessing  ofiicers  of  the  county  of  Walla 
WaJla,  who  are  the  appellants  upon  this 
record,  acting  under  the  authority  ol  ths 
state  taxing  law,  and  upon  the  assumption 
that  the  property  of  the  corporation  was 
taxable,  assessed  its  real  property  in  the 
eounty  of  Walla  Walla  not  actually  and 
physically  used  for  the  purposes  of  the  in- 
stitution, and  taxes  were  levied  on  such  as- 
sessment, amounting  to  $946.32.  The  cor- 
poration thereupon  filed  in  the  circuit  court 
of  the  United  States  the  bill  which  is  now 
before  us.  The  bill  contained  no  averment 
of  diversity  of  citizenship,  and  exclusively 
invoked  the  authority  of  the  court  below 
upon  the  ground  of  the  existence  of  a  per- 
petual contract  right  of  exemption  from 
taxation  created  by  the  6th  section  of  ths 
act  of  1883,  and  the  impairment  of  sueh 
contract  by  the  assessment  and  levy  of  the 
taxes  in  question. 

The  bill,  as  amended  by  stipulation,  averred 
the  existence  of  the  contract,  the  com- 
pliance by  the  corporation  with  all  its  ob- 
ligations, the  acquisition  of  large  amounts 
of  property  through  contributions  and  oth- 
erwise dedicated  to  the  purposes  of  the  cor- 
poration, the  detriment  and  loss  which 
would  be  occasioned  as  the  result  of  levying 
taxes  upon  the  property  of  the  corporation 
by  the  county  of  Walla  Walla  or  other- 
wise by  state  authority,  the  destruction  of 
the  right  of  perpetual  exemption,  not  only 
as  to  the  present,  but  as  to  all  future  ac- 
quired property  of  the  corporation,  which 
would  result,  and  a  consequent  loss  or  dam- 
age vastly  in  excess  of  $2,000.  In  sub- 
stance, the  prayer  was  for  a  decree  recog- 
nizing and  enforcing  the  contract  of  per- 
petual exemption  from  taxation  as  to  all 
the  property  of  the  corporation,  present  or 
prospective,  and  for  an  injunction  adequate 
to  secure  these  results. 

The  defendants  by  demurrers  challenged 
the  jurisdiction  of  the  court  and  the  equity 
of  the  bilL     After  hearing,  the  court  held  ^ 
that  it  had  jurisdiction,  that  the  contraet  ^ 
declared  on  had  been  established,  and  was  • 
protected  from  impairment  by  the  contract 
clause  of  the  Constitution,  and  therefore 
the  assessment  and  levy  of  the  taxes  com- 
plained of  were  void.    As  defendants  elected 
not  to  further  plead,  a  final  decree  was 
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«Dtered»  granting  tlie  relief  prayed  in  the 
bUL  The  appeal  now  before  ns  was  then 
taken. 

The  taxing  officers  of  the  county  of  Walla 
Walla,  the  defendants  below  and  appel- 
lants here,  insist  that  we  may  not  reyiew 
the  merits,  because  the  court  below  had  no 
jurisdiction  over  the  cause,  and  therefore 
we  must  reverse  and  remand,  with  direc- 
tions to  dismiss  the  bill.  This  rests  upon 
the  proposition  that,  as  the  tax  was  below 
the  jurisdictional  amount,  it  afforded  no 
basis  for  jurisdiction.  The  sum  of  the 
levied  tax,  it  is  urged,  could  not  be  in- 
creased by  considering  the  power  of  taxa- 
tion which  might  be  exerted  In  other  taxing 
districts,  or  by  adding  taxes  which,  if  the 
right  to  tax  existed,  might  be  assessed  and 
levied  in  future  years.  This,  it  is  insisted, 
is  not  only  sustained  by  reason,  but  is  sano- 
tioned  by  prior  decisions  of  this  court. 

Both  assumptions  are  wrong.  The  first, 
because  it  misconceives  the  character  of 
the  relief  prayed,  which  was  the  enforce- 
ment of  a  contract  exemption  during  the 
perpetual  life  of  the  corporation,  and  a^ 
broad  as  its  power  to  acquire  and  hold 
property. 

Considering  the  averments  of  the  bill, 
the  amount  and  value  of  the  property  of 
the  corporation,  and  the  nature  and  char- 
acter of  the  contract  of  exemption  asserted, 
it  cannot  be  doubted  that  the  value  of  the 
thing  in  issu^,  the  contract  right,  exceeded 
in  value  the  jurisdictional  amount.  Grant- 
ing that  the  uncertainties  of  the  future  and 
the  shifting  ownership  of  property  forbids. 
In  a  contest  merely  over  the  validity  of  a 
tax,  adding  the  sum  of  future  taxes  which 
might  be  levied  to  the  amount  of  taxes  ao> 
tually  levied  for  the  purpose  of  jurisdio- 
^  tion,  that  principle  can  have  no  applica- 
•  tion  to  a  case  where  the  issue*presented  is 
not  only  the  right  to  collect,  but  also  to 
levy  all  future  taxes.  The  admission  that 
the  right  to  tax  may  be  abridged  by  con- 
tract, and  that  such  contract  may  not  be 
unpaired  without  violating  the  Ck>nstitu- 
tion,  carries  with  it  of  necessity  the  power 
and  the  duty  to  protect  the  contract  right> 
and  in  the  nature  of  things  causes  juris- 
diction for  such  purpose  to  be  measured  by 
the  value  of  the  right  to  be  protected,  and 
not  by  the  value  of  some  mere  isolated  ele- 
ment of  that  right.  And  the  doctrine  just 
cited  has  been  applied  in  two  cases  so 
obviously  in  principle  like  this  as  practi- 
cally to  foreclose  the  question.  The  first 
is  New  Orleans  v.  Citizens'  Bank,  167  U.  S. 
371,  42  L.  ed.  202,  17  Sup.  Ct  Rep.  005. 
In  that  case  a  corporation  of  the  state  of 
Louisiana  filed  its  bill  in  the  circuit  court 
to  enjoin  the  collection  of  all  taxes  of  a 
particular    character    against    it,   on    the 


ground  of  a  contract  of  exemption  protected 
from  impairment  by  the  contract  clause  of 
the  Constitution.  As  a  means  of  establish- 
ing the  existence  of  the  contract  exemption 
relied  upon,  certain  judgments  recognizing 
the  existence  of  the  contract  exemption  and 
enjoining  particular  taxes  were  pleaded  as 
conclusively,  by  the  principle  of  the  thing 
adjudged,  establishing  the  existence  of  the 
alleged  contract.  It  was  contended,  among 
other  things,  that  as  the  controversies  in 
the  cases  in  which  judgments  had  been  ren- 
dered concerned  taxes  for  only  particular 
years,  the  thing  adjudged  arising  from  the 
judgments  was  necessarily  restricted  to  the 
taxes  of  the  years  in  controversy,  and  did 
not  extend  to  future  taxes,  as  they  were 
not  and  could  not  have  been  embraced  in 
the  litigation.  Deciding  that  this  conten- 
tion was  unsound,  and  deducing  the  exist- 
ence of  the  contract  as  the  result  of  the 
proof  arising  from  the  thing  adjudged,  it 
was  pointed  out  that  to  deny  in  a  case  of 
contract  exempting  from  taxation  the  right 
to  a  decree  coextensive  with  the  power  to 
tax  which  the  contract  restrained  would  be^ 
in  and  of  itself,  an  impairment  of  the  con-  ^ 
tract,  since,  if  judicial  power  was  not  ade-  g 
quate  to*control  by  the  thing  adjudged  the  • 
right  to  a  contract  exemption,  and  to  pre- 
vent violations  of  such  right»  the  power  to 
contract  would  be  of  no  avail.  The  second 
case.  Deposit  Bank  v.  Frankfort,  191  U.  S. 
499,  48  L.  ed.  276,  24  Sup.  Ct  Rep.  154» 
came  here  on  error  to  the  court  of  appeals 
of  the  state  of  Kentucky.  In  the  stata 
court  a  judgment  of  a  circuit  court  of  the 
United  States,  recognizing  the  existence  of 
contract  exemption  from  taxation,  was 
pleaded  as  a  bar  against  the  enforcement  of 
taxes  which  were  embraced  within  the  con* 
tract  of  exanption.  The  state  court  refused 
to  give  effect  to  the  pleaded  judgment  of 
the  circuit  court  of  the  United  States  on 
the  ground  that  as,  by  the  settled  rule  In 
Kentucky,  judgments  restraining  the  col* 
lection  of  taxes  were  limited  to  the  par- 
ticular taxes  referred  to,  and  did  not  ex- 
tend to  taxes  for  future  years,  the  judg- 
ment of  the  circuit  court  should  be  so 
limited,  and  therefore  that  judgment  was 
not  rea  judicata.  In  reversing  the  action 
of  the  state  court  on  this  subject,  this  court 
said  (p.  512): 

"The  vice  of  this  argument  consists  in 
assuming  that  the  taxes  for  specific  yean 
were  alone  involved  and  covered  by  the  de- 
cree of  the  court.  The  controversy  was  as 
to  the  force  and  effect  of  the  Hewitt  law  as 
a  contract;  not  for  one  year,  but  for  all 
years;  not  for  one  assessment,  but  for  all 
assessments  of  taxes  upon  certain  property 
of  the  bank.  The  contest  was  over  the  con- 
tract and  the  consequent  want  of  power  to 
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the  parties  and  of  the  subject-matter  of  the 
suit,  and  it  was  adjudicated  that  there  was 
«  contract  which  was  entitled  to  protection 
against  impairment  by  state  legislation 
within  the  right  guaranteed  by  the  Federal 
Constitution.  This  adjudication  neces- 
sarily included  not  only  the  taxes  for  spe- 
cific years,  but  foreclosed  the  right  to  col- 
lect any  taxes  concerning  which  the  con- 
tract afforded  immunity  to  the  bank." 
*  Measuring  the  contention  as  to  the  ab- 
sence of  the  jurisdictional  sum  by  the  prin- 
ciples thus  established,  it  answers  itself, 
since  the  argument  is  equivalent  to  saying 
that  a  subject  which  is  necessarily  included 
in  the  relief  to  be  granted,  and  is,  in  the 
nature  of  things,  concluded  by  the  decree 
to  be  rendered,  is  yet  excluded  from  con- 
sideration for  the  purpose  of  the  issues 
in  the  cause,— that  is,  may  not  be  taken 
into  account  in  ascertaining  whether  there 
is  jurisdiction  over  the  controversy. 

We  state  in  the  margin  the  cases  prin- 
cipally relied  upon  to  support  the  conten- 
tion as  to  the  want  of  jurisdiction.!  It 
would  suffice  to  say  of  these  cases  that 
if  they  supported  the  proposition  which 
they  are  cited  to  maintain,  they  have  been 
qualified  and  restricted  by  the  cases  which 
we  have  just  reviewed.  But  such  result 
is  uncalled  for,  as  an  analysis  of  the  case 
will  show  that  all  of  them  considered,  in 
the  absence  of  contract,  where  the  right  to 
levy  a  particular  tax  was  assailed,  whether 
there  was  authority  to  make  up  the  juris- 
dictional amount  required,  by  calling  into 
the  consideration  the  infiuence  which  the 
judgment  mi^t  have  upon  different  taxes 
or  the  power  to  take  in  view  future  illegal 
taxes,  upon  the  theory  that  they  might  be 
levied. 

We  come  to  the  merits,  that  is,  to  de- 
termine whether  the  special  act  incorpo- 
rating Whitman  College  was  a  private  char- 
ter within  the  prohibition  of  the  organic 
act,  and  therefore  void,  and,  if  not,  wheth- 
er the  exemption  from  taxation  which  it 
conferred  was  an  "especial  privilege"  with- 
in the  prohibition  of  the  organic  act,  and 
hence  beyond  the  power  of  the  territorial 

tHolt  V.  Indiana  Mfg.  Co.  176  U.  S.  68, 
44  L.  ed.  374,  20  Sup.  Ct.  Rep.  272;  Clay 
Center  v.  Farmers'  Loan  &  T.  Co.  145  U. 
S.  224,  36  L.  ed.  685,  12  Sup.  Ct.  Rep.  817 ; 
New  England  Mortg.  Secur.  Co.  v.  Gay,  145 
U.  8.  123,  36  L.  ed.  646,  12  Sup.  Ct.  Rep. 
815;  Citizens'  Bank  v.  Cannon,  164  U.  S. 
319,  41  L.  ed.  451,  17  Sup.  Ct.  Rep.  80; 
Rude  V.  Westcott,  130  U.  S.  152,  82  L.  ed. 
888,  9  Sup.  Ct  Rep.  463;  Walter  v.  North- 
eastern R.  Co.  147  U.  S.  370,  37  L.  ed.  206, 
13  Sup.  Ct  Rep.  348. 


collect  any  and  all  taxes  the  assessment  of  i  legislature  to  grant  We  thus  at  once  ^ 
which  did  violence  to  the  contract  rights  I  bring  face  to  face  the  act  of  1883  and  the  J 
of  the  bank.    The  court  had  jurisdiction  of  {^prohibitions  of  the  organic  act,  dismissing  • 

all  questions  concerning  the  incorporation 
of  the  territory  of  Washington  into  the 
Union  as  a  state,  because,  as  we  have  seen, 
it  is  conceded  that  nothing  on  that  subject 
controls  the  question  here  to  be  decided. 

We  do  not  think  it  necessary  to  inquire 
whether  the  act  of  1883,  although  it  be  as- 
sumed that  it  virtually  called  into  being 
a  new  juridical  person,  endowed  with  new 
powers  and  duties,  may  be  treated,  not  as 
the  original  grant  of  a  private  charter, 
but  as  simply  an  amendment  of  the  prior 
charter,  because  of  the  form  in  which  the 
act  of  1883  was  eouched.  This  is  done,  be* 
cause,  as  the  issues  for  decision  will  be 
disposed  of  by  oonsidering  the  case  in  the 
light  of  the  prohibition  against  ''especial 
privileges,"  it  will  become  unnecessary  to 
consider  the  operation  of  the  prohibition 
against  the  grant  of  private  charters.  We 
think  it  clear  also  that  the  disjunctive  char- 
acter of  the  prohibition  found  in  the  or* 
ganio  act  excludes  in  reason  the  possibility 
of  saying,  as  contended  in  argument,  that 
the  especial  privileges  provided  against 
were  simply  intended  to  prohibit  the  con* 
ferring  of  such  privileges  as  part  and  par- 
cel of  the  granting  of  the  prohibited  private 
charters.  To  adopt  such  a  view  would 
cause  the  prohibition  against  especial  privi- 
leges to  be  superfluous,  and  would  be  re- 
pugnant to  the  plain  intent  of  the  act,  as 
manifested  from  its  language.  That  intent, 
we  think,  was  to  take  away  the  power  to 
grant  the  forbidden  especial  privileges  by 
any  form  of  legislative  action,  leaving  no 
room,  therefore,  for  the  implication  that  it 
was  the  purpose  of  the  organic  act  to  recog- 
nize the  right  to  give  especial  privileges, 
provided  only  it  was  not  made  a  part  of  the 
grant  of  a  forbidden  private  charter.  And 
this  also  completely  serves  to  dispose  of  the 
contention  that  it  was  the  intention  of  the 
prohibition  against  especial  privileges  to 
forbid  merely  the  creation  of  such  privi- 
leges as  a  legislative  grant  of  an  exclusive 
right  to  ferries,  bridges,  etc.,* which  it  Is 
urged  was  a  common  form  of  territorial 
legislative  abuse  prior  to  the  adoption,  in 
1867,  of  the  organic  act,  and  therefore  was 
presimiably  the  evil  intended  to  be  reached 
by  the  enactment  of  that  act  We  say  this 
because,  even  if  it  be  conceded  that  such 
alleged  abuses  were  the  generating  cause  of 
the  insertion  in  the  organic  act  of  the  pro- 
hibition against  especial  privileges,  that 
concession  affords  no  ground  for  the  generic 
prohibition,  and  for  saying  that  it  should 
be  only  applied  to  one  class  of  especial  priT> 
ileges,  to  the  exclusion  of  all  other  such 
privileges;     We  must  be  controlled  by  tho 
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power  which  the  act  manifests,  not  by  a 
consideration  of  the  mere  motive  which 
initially  energized  the  bringing  of  the  pow- 
er into  play. 

We  at  once,  moreover,  concede,  for  the 
sake  of  the  argument,  that  'the  exemption 
from  taxation  which  was  conferred  was  up- 
on a  consideration,  and  therefore  rested 
in  contract,  and  if  it  was  in  the  power  of 
the  territorial  government  to  make,  is  pro- 
tected from  impairment  by  the  contract 
clause  of  the  Ck>nstitution.  With  this  con- 
cession in  mind,  and  before  coming  to  de- 
termine whether  the  exemption  was  valid, 
that  is,  whether,  in  and  by  virtue  of  the 
prohibition  in  the  organic  law  forbidding 
especial  privileges,  the  territorial  legisla- 
ture was  incompetent  to  grant  a  contract 
exemption,  we  briefly  advert  to  the  conten- 
tion made  that  a  broad  meaning  must  be 
given  to  the  organic  act  for  the  purpose,  if 
it  can  be  done,  of  establishing  that  there 
was  no  limit  upon  the  power  of  the  terri* 
torial  legislature  to  exempt.  It  is  conceded 
that  the  elementary  rule  is  that  exemptions 
from  taxation  must  be  strictly  construed. 
But  it  is  said  that  this  applies  only  to  the 
contract  of  alleged  exemption,  and  has  no 
relation  to  the  inquiry  whether  the  legisla- 
ture had  the  power  to  exempt,  because  full 
l^slative  power  must  be  presumed  to  exist 
unless  there  be  a  plain  prohibition  to  the 
contrary.  While  we  are  of  opinion  that  the 
eontention  has*  no  direct  bearing  on  the 
more  important  proposition  here  to  be  de- 
cided, we  cannot  give  it^  even  by  silence, 
our  assent,  because  we  consider  that  it  ad- 
mits, on  the  one  hand,  the  rule  of  strict 
construction,  and  at  once  denies  it  upon  the 
other,  by  improperly  restricting  the  area  of 
its  operation.  We  say  this  because  if,  in  a 
particular  case,  the  duty  arises  of  deter- 
mining whether  words  of  restriction  found 
in  the  fundamental  law  are  intended  to 
operate  a  limitation  on  the  legislative  pow- 
er to  grant  contract  exemptions  from  taxa- 
tion, the  rule  of  strict  construction  is  just 
as  applicable  as  it  would  be  to  a  case  where 
it  was  applied  for  the  purpose  of  deter- 
mining whether  the  particular  terms  of  an 
alleged  contract  did  or  did  not  embrace 
an  exemption  from  taxation.  We  think 
the  rule  of  construction  is  as  broad  as  the 
subject  to  which  it  relates,  and  its  opera- 
tion does  not  depend  upon  whether  the  ques- 
tion is  one  of  limitation  of  legislative  pow- 
er or  of  the  true  interpretation  of  a  con- 
tract asserted  to  be  one  of  exemption. 

This  brings  us  to  the  text  of  the  organic 
act.  That  a  contract  giving  perpetual  suc- 
cession to  a  corporation,  and  endowing  it 
with  a  perpetual  exemption  from  taxation 
as  to  all  its  property,  real  and  personal,  is 
«n   "especial   privilege,"   seems   to   us  too 


clear  for  anything  but  statement.  We  fail 
to  see  how  any  other  conclusion  can  Im 
reached,  in  view  of  the  fact  that  the  very 
essence  of  such  a  contract  is  to  endow  th« 
corporation  as  to  its  property  forever  with 
the  privilege  of  being  exempt  from  th« 
operation  and  control  of  the  essential  gov- 
ernmental power  of  taxation,  and  thereaft- 
er to  cause  the  corporation  and  all  its  prop- 
erty,  so  far  as  that  subject  is  concerned,  to 
live  under  the  law  of  the  contract,  and  nol 
under  the  law  of  general  taxation. 

But  it  is  said  that  while  this  may  be  the 
superficial  view,  it  is  not  an  accurate  and 
legal  one,  since  the  word  "privilege"  has  ^ 
been  construed  by  this  court  not  to  include  ^ 
a*  contract  of  exemption  from  taxation.  • 
The  cases  relied  upon  are,  Chesapeake  &  O. 
R.  Co.  V.  Miller,  114  U.  S.  176,  20  L.  ed. 
121,  6  Sup.  Ct.  Rep.  813,  and  Phoenix  F.  ft 
M.  Ins.  Co.  V.  Tennessee,  161  U.  8.  174,  40 
L.  ed.  660,  16  Sup.  Ct  Rep.  471.  Briefly, 
the  subject  passed  upon  in  those  cases  and 
in  others  of  a  similar  character  was  this: 
Where  a  corporation  enjoyed  a  right  of 
exemption  as  to  the  whole  or  a  part  of  its 
property,  did  such  exemption  from  taxation 
pass  under  a  foreclosure  sale  to  the  pur- 
chaser at  such  sale  when  by  law  the  rights 
and  privileges  of  the  corporation  were  trans- 
ferred by  the  sale?  In  other  words,  th« 
question  was  whether  the  transmission  of 
the  privileges  of  the  corporation  to  another 
embraced  the  privilege  resulting  from  ft 
contract  exemption  from  taxation.  It  was 
held  that  it  did  not,  njion  the  theory  thai 
a  contract  exemption  from  taxation  was  so 
exceptional  in  its  nature  that  the  right  to 
transmit  it  was  not  embraced  in  the  gen- 
eral authority  to  transmit  privileges,  and 
therefore  the  power  to  transfer  must  be  ex- 
pressly and  specially  conferred.  These  rul- 
ings were  but  an  illustration  in  another 
form  of  the  duty  to  which  we  have  pre- 
viously referred  under  all  circumstances  to 
bring  to  the  consideration  of  the  question 
whether  a  contract  exemption  from  taxa- 
tion exists,  the  rule  of  strict  construction. 
And  of  course,  when  the  principle  upon 
which  the  cases  were  decided  is  rightly  un- 
derstood, their  inappositeness  to  the  case 
before  us  is  manifest.  This  must  be,  unless 
it  can  be  said  that  a  ruling  which  held  that 
a  contract  of  exemption  was  a  privilege  of 
such  character  that  it  could  not  be  trans- 
mitted without  express  authority  was  ft 
ruling  that  a  contract  exemption  was  no 
privilege  at  all. 

It  is  ui^d  that,  as  in  this  case  there 
was  a  consideration  for  the  especial  privi- 
lege granted,  the  agreement  of  the  incor- 
porators to  establish  and  maintain  an  in- 
stitution of  learning,  therefore  the  exemp- 
tion cannot  be  held  to  be  an  especial  privi- 


102 


32  SUPREME  CX)URT  REPORTER. 


Oct.  TxBMr 


^  lege  within  the  intendment  of  the  organic 
2J  act,  lince  the  privilege  bo  bestowed  was 
•  conferred  not  as^an  especial  privilege,  but 
as  an  equivalent  for  the  contract  obliga- 
tions assumed.  As  we  have  seen,  however, 
it  is  the  contract  of  exemption  which,  in 
the  very  nature  of  things,  characterizes  the 
grant  as  an  especial  privilege.  When  this 
is  borne  in  mind  it  appears  that  the  propo- 
sition is  that  the  feature  which  gave  to 
the  grant  the  essential  characteristic  of 
an  especial  privilege  must  be  held  to  cause 
it  not  to  be  of  that  nature. 

The  only  principal  contention  remaining 
unnoticed  is  the  alleged  acquiescence  of 
Congress  in  the  grant  of  exemption,  re- 
sulting from  its  failure  to  disapprove  the 
act  of  1883.  Rev.  Stat  §  1850.  The  foun- 
dation, however,  upon  which  that  conten- 
tion rests,  has  been  decided  to  be  without 
merit  Clayton  v.  Utah,  132  U.  S.  632, 
642,  33  L.  ed.  456,  459,  10  Sup.  Ct  Rep. 
100. 

We  have  not  reviewed  the  minor  con- 
siderations which,  in  various  forms  of  state- 
ment, have  been  pressed  in  argument  con- 
cerning the  wisdom  displayed  by  the  terri- 
torial assembly  in  enacting  the  act  of  1883, 
and  the  far-reaching  and  public  benefits 
which  have  resulted  from  the  provisions  of 
that  act,  and  the  possible  injury  to  the  pub- 
lic weal  to  arise  from  now  holding  that 
the  contract  exemption  from  taxation  which 
the  act  granted  was  beyond  the  scope  of  the 
legislative  authority.  It  sufSces  to  say 
that  whatever  may  be  the  cogency  of  the 
suggestions  thus  made,  it  is  obvious  that 
they  but  invite  us  into  a  field  of  inquiry 
which  lies  beyond  the  line  which  separates 
the  judicial  from  the  legislative  authority, 
and  therefore  we  may  not  give  heed  to 
them. 

The  decree  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remanded  to  the 
District  Court,  with  directions  for  further 
proceedings  in  conformity  to  this  opinion. 


(222  U.  S.  380.) 

RED  «C"  OHi  MANUFACTURING  COM- 
PANY, Appt, 
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BOARD  OF  AGRICULTURE  OF  NORTH 
CAROLINA,  William  A.  Graham,  H.  C. 
Carter,  et  al. 

CoMHEBCE  (i  60*)  —  State  Rboula.tion  — 

Inspection  Laws. 

1.  Subjecting  all  kerosene  or  other  il- 
luminating oils  sold  or  offered  for  sale  in 
the  state  to  an  inspection  for  the  purpose 
of  determining  the  safety  and  value  of  such 
oils  for  illuminating  purposes,  as  is  done 


power,  and  does  not  violate  the  conuneret- 
clause  of  the  Federal  Constitution. 

[Ed.  Note.->For  other  cases,  see  OoxDm»rQ%^ 
Cent  Dig.  S8  48-53;    Dec.  Dig.  {  60.*] 

Commerce    (§   51*)— State   Regulation — 
Inspection  Fees. 

2.  A  charge  of  §  cent  per  gallon,  made- 
by  the  North  Carolina  oil  inspection  act  of 
March  8,  1909,  for  the  avowed  purpose  of 
defraying  the  expense  connected  with  the- 
inspection,  cannot  be  said,  in  advance  of 
the  experience  gained  from  the  actual 
operation  of  the  act,  to  be  so  seriously  in 
excess  of  what  is  necessary  as  to  justify 
the  imputation  that  the  real  purpose  of 
the  statute  was  to  raise  a  revenue,  in  viola- 
tion of  the  commerce  clause  of  the  Federal 
Constitution. 

[Ed.  Note.— For  otber  cases,  see  Commerce^ 
Cent.  Dig.  8S  48-63;    Dec  Dig.  8  51.*] 

Constitutional  Law    (t   62*)— Delega- 
tion OF  POWEB. 

3.  Legislative  powers  are  not  unconsti- 
tutionally delegated  to  the  board  of  agri- 
culture by  the  provisions  of  the  North 
Carolina  oil  inspection  act  of  March  9, 
1909,  which  requires  that  illuminating  oiU 
sold  or  offered  for  sale  in  the  state  bo  safe, 
pure,  and  afford  a  satisfactory  light,  leav- 
inff  it  to  the  board  to  determine  what  oiU 
will  measure  up  to  these  standards. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law»  Cent  Dig.  S9  M-IOS;    Dec.  Dig.  §  62.*] 

[No.  141.] 

Argued  December  21  and  22,  1911.    Decided 
January  9,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Distriet 
of  North  Clirolina  to  review  a  decree  dis- 
missing a  suit  to  restrain  the  enforcement 
of  the  North  Carolina  oil  inspection  act. 
Affirmed. 
See  same  case  below,  172  Fed.  695. 

Statement  by  Mr.  Chief  Justice  White:  ao 
*  In  the  year  1909,  North  Carolina  passed  • 
an  act  for  the  inspection,  under  the  con- 
trol of  the  board  of  agriculture,  of  all  kero- 
sene or  other  illuminating  oils  sold,  or  of- 
fered for  sale,  in  the  state.    The  object  of 
such  inspection  was  declared  to  be  in  order 
to  determine  the  safety  and  value  of  such 
oils  for  illuminating  purposes.    A  charge 
of  i  cent  per  gallon  was  fixed,  which  law 
declared   should   be   paid   to  the   commis- 
sioner of  agriculture  for  the  purpose  of  de- 
fraying expenses  connected  with  the  inspec- 
tion, testing,  and  analyzing  of  oils  in  thla  ^^ 
state.    It  was  provided  that  the  act  should  g 
go  into  effect  on  July  1,  1909.  *  Two  days  • 
after,  viz,,  on  July  3,  1909,  this  suit  wai 
commenced  by  the  appellant,  the  Red  "C* 
Oil  Manufacturing  Company,  a  corporation 
of  the  state  of  Maryland.    The  defendants 


by   the   North    Carolina   act   of   March    8,    ^^  ^"^  ^^^  ^^  maryiana.     xne  aeieim»ii« 
1909,   is   a  proper   exercise  of   the  police    named  were  the  board  of  agriculture  tf 

•For  other  cases  see  same  topic  ft  8  kvubkr  In  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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l^orth  Carolina  and  the  members  of  the 
board,  and  the  object  of  the  bill  was  to 
restrain  the  enforcement  of  the  act  re- 
ferred to  because  it  was  charged  to  be  not 
a  proper  exertion  of  the  police  power  of 
ihe  state,  and,  besides,  was  asserted  to  be 
repugnant  to  the  Constitution  of  the  Unit- 
-ed  Statesw 

The  bill  averred  that  the  complainant 
^as  a  large  shipper  of  illuminating  oils 
from  the  state  of  Maryland  into  the  state 
-of  North  Carolina,  and  that  it  did  an  ex- 
tensive business  in  North  Carolina  in  deal- 
ing in  such  oiL  The  provisions  of  the  as- 
•aailed  act  were  set  out  m  eatenso,  as  also 
^e  terms  of  an  act  of  the  general  assembly 
•approved  on  March  9,  1909,  which  forbade 
-the  collection  of  a  tax  upon  dealers  in  oils, 
•authorized  by  §  58  of  the  revenue  act, 
ipassed  at  the  same  session,  "from  any  per- 
sons, dealers,  or  corporations  paying  the 
laxes  imposed  under  the  inspection  law  en- 
acted at  the  present  session  of  the  general 
assembly,  entitled,  'An  Act  to  Provide  for 
the  Inspection  of  Illuminating  Oils  and 
Fluids;'  Provided,  however,  if  the  said  oil 
inspection  act  should  be  held  invalid,  §  68, 
revenue  act,  shall  remain  in  full  effect." 
In  the  preamble  of  this  latter  act  it  was 
recited  that  the  "inspection  tax"  was  much 
greater  than  the  "tax"  imposed  under  §  68 
4>f  the  revenue  act,  and  that  "it  is  not  the 
purpose  of  the  general  assembly  that  the 
said  tax  shall  be  cumulative."  In  addition 
to  averring  the  appointment  of  inspectors 
by  the  board  of  agriculture,  and  the  pur- 
pose of  the  board  to  enforce  the  collection 
of  the  inspection  taxes,  there  were  set  forth 
the  regulations  adopted  by  the  board  un- 

OD  der  the  authority  of  the  statute. 

V  *  The  particulars  by  which  it  was  asserted 
the  statutory  charge  was  shown  to  be  un- 
lawful may  be  thus  summarized:  The 
charge  or  "tax"  was  not  for  the  purpose  of 
defraying  the  cost  of  the  inspection  of  oil, 
but  was  imposed  for  revenue  upon  the 
goods  of  complainant  shipped  into  the  state 
of  North  Carolina  from  the  state  of  Mary- 
land, and  was  hence  in  conflict  with  the 
eonmieroe  clause  and  the  14th  Amendment. 
The  law,  it  was  charged,  was  not  a  police 
regulation,  since  an  inspection  of  oil  "for 
▼alue  and  luminosity"  was  not  within  the 
eompetency  of  legislative  action,  and  the 
public  safety  was  not  concerned,  since  il- 
luminating oils,  as  the  result  of  modern 
methods  of  manufacture,  were  no  longer 
explosive.  The  charge  or  tax,  it  was 
averred,  was  more  than  double  the  amount 
necessary  for  the  inspection  proposed,  and 
would  realize  annually  a  surplus  for  the 
atate  treasury  of  more  than  $20,000.  It 
was  further  charged  that  the  act  flxed  no 
•tandard  for  the  guidance  of  the  board  of 


agriculture,  but  in  effect  aibitrary  powers 
were  conferred  upon  the  board,  and,  indeed, 
legislative  authority  had  been  delegated  to 
it.  The  power  thus  conferred,  it  was  also 
alleged,  had  been  exerted  in  an  arbitral/ 
manner,  and  tests  prescribed  which  were 
not  necessary  "in  order  to  procure  the 
safety  of  oil,  to  protect  the  people  from 
the  sale  of  oils  which  are  dangerous." 
Certain  of  the  regulations  promulgated  by 
the  board  were  also  assailed  as  being  un- 
certain, unreasonable,  illegal,  and  oppres- 
sive. 

On  the  filing  of  the  bill  an  order  was 
entered  temporarily  restraining  the  defend- 
ants from  enforcing,  as  against  the  com* 
plainant,  the  statute  and  the  rules  and 
regulations  of  the  board  thereunder.  His 
restraining  order  was  subsequently  amend* 
ed  by  requiring  the  complainant,  "pending 
the  final  determination  of  this  cause,"  to 
"pay  the  i  cent  per  gallon  upon  all  il- 
luminating oils  sold  by  it  in  the  state,  as 
prescribed  in  said  act."  The  defendants^ 
jointly  and  severally  answered  the  billijo 
and  took* issue  upon  all  the  matters  al«* 
leged  in  the  complaint.  As  regards  the  al« 
legation  that  the  inspection  fee  was  un- 
necessarily high  and  would  yield  a  large 
surplus  over  the  expenses,  the  defendants 
said: 

"Defendants  say  that  they  have  made  no 
estimate  that  any  excess  may  be  left  after 
paying  all  the  proper  and  necessary  ex- 
penses of  inspection,  and  these  defendants 
say  that  they  have  no  means  of  actually 
approximating  the  amount  that  the  tax  of 
i  cent  per  gallon  will  yield,  or  the  expenses 
of  equipping  and  maintaining  a  competeni 
inspection  force  and  department.  That  the 
legislature  thought  that  i  cent  a  gallon 
would  be  necessary  to  pay  the  expenses  of 
inspection,  and  these  defendants  are  in- 
formed and  believe,  and  therefore  aver, 
that  this  is  as  low  an  inspection  tax  as 
there  is  to  be  found  in  any  state  having  oil 
inspection  laws,  and  lower  than  the  taxes 
in  a  great  many  of  the  states.  In  some 
states  there  is  a  graduated  scale  of  taxa- 
tion of  more  than  i  cent  for  small  quan- 
tities and  less  than  i  cent  for  large  quan- 
tities. The  said  act  expressly  provides,  in 
§  6,  that  the  commission  of  agriculture 
shall  include  in  his  report  to  the  general 
assembly  an  account  of  the  expenses  under 
this  act.  The  said  act  also  provides  that 
all  money  paid  for  inspection  taxes  shall 
be  kept  by  the  state  treasurer  as  a  dis- 
tinct fund,  to  be  styled,  The  Oil  Inspection 
Fund.'  At  the  end  of  one  year,  it  can  be 
seen  exactly  what  the  inspection  costs  and 
how  much  is  paid  for  it  by  dealers  in  oil, 
and  until  it  sliall  appear  that  said  tax  is 
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excessive,  a  cliargt  to  that  effect,  by  oom- 
plaint,  is  premature  and  ill-considered." 

Both  parties  filed  afBdavits  in  support 
of  tlieir  respeetiye  claims.  The  matter  was 
heard  upon  a  motion  for  an  injunction  up- 
on the  bulky  answer,  and  affidavits  just  re- 
ferred to.  Elaborately  examining  all  the 
10  contentions,  the  court  (172  Fed.  695)  oon- 
U  eluded  that  the  complainant  was  not  en- 

•  titled  to  relief  by  injunction,  and  that»*as 
respects  the  other  relief  asked,  the  bill 
should  be  dismissed.  A  final  decree  was 
thereupon  entered  and  this  appeal  was  then 
taken. 

Messrs.     Robert     W.     Winston     and 

Charles  B.  Aycock  for  appellant. 
Messrs.  T.  W.  Blckett  and  R.  H.  Bat- 
A  tie  for  appellees. 

•  Mr.  Chief  Justice  White,  after  making 
the  foregoing  statement,  delivered  the  opin- 
ion of  the  court: 

9      In  view  of  the  full  reference  to  and  the 
g  review  of  decided  cases  made  by  the  dis- 

•  trict  judge  in  the  opinion  by^him  delivered, 
we  content  ourselves  with  a  comparative- 
ly brief  discussion  of  the  questions  pressed 
at  bar. 

These  all  come  to  two  propositions,  which 
are  thus  stated  by  counsel: 

"1.  That  the  North  Carolina  oil  inspec- 
tion act  is  unconstitutional  and  void  in 
that,  under  the  guise  of  exercising  a  police 
power,  the  general  SBsembly  of  North  Caro- 
lina is  really  attempting  to  impose  a  reve- 
nue tax  upon  interstate  commerce. 

"2.  That  the  said  inspection  act  is  un- 
constitutional, in  that  the  general  as- 
sembly of  North  Carolina  has  attempted  to 
delegate  to  the  board  of  agriculture  legisla- 
tive powers." 

As  to  the  first  proposition,  we  append 
in  the  margin  a  clear  and  adequate  sum- 
^  mary  of  the  act,  made  by  the  judge  be- 
g  low:t 

•  *The  bill,  as  we  haye  stated,  was  filed 
when  the  statute  had  been  in  force  but  two 
days,  and  when,  of  necessity,  the  result 
of  its  operations  was  conjectural.  We  are 
asked  now  to  hold  that,  although  the  gen- 


eral assembly  declared  in  the  statute  that 
the  charge  or  tax  authorized  to  be  imposed 
was  made  "for  the  purpose  of  defraying 
the  expenses  connected  with  the  inspection, 
testing,  and  analysing  of  oils  in  this  state," 
the  real  purpose  of  the  legislature  was  to 
levy  a  tax  for  revenue,  in  violation  of  the 
commerce  clause  of  the  Constitution.  Read- 
ing the  statute  as  an  entirety,  or  in  con* 
nection  with  the  supplemental  legislation 
of  March  9,  1909,  we  find  no  adequate  rea- 
son for  imputing  to  the  general  assembly 
of  North  Carolina  an  attempt  to  do  one 
thing  under  the  guise  or  pretense  of  doing 
another.  The  mere  desigrnation  of  the  ex-  ^. 
action  as  a  tax  is  not  sufficient  to  warrant  g 
the  deduction* that  the  charge  authorised* 
for  the  inspection  was  not  one  really  for 
such  purpose.  We  cannot  lightly  attribute 
I  improper  motives  to  the  lawmaking  power* 
Florida  C.  &  P.  R.  Co.  t.  Reynolds,  188 
U.  S.  471,  46  L.  ed.  283,  22  Sup.  Ct.  Rep. 
176;  Ellis  V.  United  States,  206  U.  S.  246, 
61  L.  ed.  1047,  27  Sup.  Ct.  Rep.  600,  11 
A.  &  E.  Ann.  Cas.  580.  Putting  out  of 
view,  therefore,  questions  of  motive,  two 
subsidiary  contentions  remain;  viz:  (a) 
that  oil  is  not  a  proper  subject  of  inspec* 
tion;  and  {h)  that  the  tax  in  question  is 
so  excessive  on  its  face  as  to  be  unconsti- 
tutional. The  conceded  fact  that  in  thirty- 
five  states  of  the  Union  oil  inspection  laws 
are  in  foroe  is  sufiicient  to  adversely  dis- 
pose of  the  first  of  these  contentions.  As 
stated  by  the  court  below: 

'*While  there  is  much  diversity  of  opin- 
ion in  respect  to  the  danger  of  explosion 
from  the  use  of  kerosene  oil,  and  of  the 
power  to  ascertain  its  illuminating  capaci- 
ty, it  is  evident  that  the  question  has  not  ^ 
so  far  passed  beyond  the  domain  of  debate,  g 
that  the  legislature  may  not  subject  it*to  • 
reasonable  inspection  before  permitting  its 
sale  in  the  state.     The  court  cannot  say 
that  such  a  law  has  no  reasonable  relation 
to  the  public  safety  or  welfare." 

The  contention  that  the  tax  is  so  ex- 
cessive on  its  face  as  to  conclusively  evi- 
dence the  unconstitutionality  of  the  bur- 
den, if  imposed  as  a  mere  inspection  charge, 
is,  we  think,  also  without  merit.     Prima 


fThe  act  provides: 

Sec.  1.  '^That  all  kerosene  or  other  il- 
luminating oils  sold  or  offered  for  sale  in 
this  state  shall  be  subject  to  inspection  and 
test  to  detei-mine  the  safety  and  value  for 
illuminating  purposes."  All  manufactur- 
ers, wholesalers,  and  jobbers,  before  selling 
or  offering  for  sale,  in  this  state,  any  kero- 
sene or  other  oil,  for  illuminating  purposes, 
are  required  to  file  with  the  commissioner 
of  agriculture  a  statement  showing  tliat 
they  desire  to  do  business  in  the  state,  and 
to  furnish  the  name  or  brand  of  the  oil 
or  oils  which  they  desire  to  sell,  with  the 


names  and  address  of  the  manufacturer, 
and  that  such  oil  will  comply  with  the  re- 
quirements  of  the  law. 

Sec.  2.  Power  is  conferred  upon  the  com- 
missioner of  agriculture  to  collect  samples 
of  any  illuminating  oil  offered  for  sale  in 
this  state,  and  have  the  same  analyzed. 
The  inspection  of  oil,  as  autliorised  by  the 
act,  is  to  be  made  under  the  direction  of 
the  board  of  agriculture,  which  is  author- 
ized "to  make  fdl  necessary  rules  and  regu- 
lations for  the  inspection  of  such  oil,  and 
to  adopt  standards  of  safety,  purity,  or  ab- 
sence   from    objectionable    substances,    and 
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facie  the  charge  muet  be  deemed  to  be  rea- 
sonable. Western  U.  Teleg.  Co.  v.  New 
Hope,  187  U.  S.  419,  47  L.  ed.  240,  23  Sup. 
Ct.  Rep.  204.  Again,  aa  said  by  the  court 
below: 

"It  appears  from  an  examination  of  the 
yariouB  oil  inspection  laws  in  force  in  the 
United  States  that  the  charges  for  inspec- 
tion vary  from  ^  to  Ij^  cents  per  gallon, 
and  that  in  states  wherein  population  and 
other  conditions  are  similar  to  those  in  this 
state  the  charge  is  about  the  same  as  that 
fixed  by  the  act." 

Looking  at  the  elements  which  may  have 
possibly  entered  into  the  calculation  of  the 
general  assembly  as  to  what  would  be  a 
reasonable  inspection  charge,  we  cannot,  to 
quote  from  the  opinion  in  the  Patapsco 
Guano  Case,  171  U.  S.  354,  43  L.  ed.  104, 
18  Sup.  Ct  Rep.  862,  "conclude  that  the 
charge  is  so  seriously  in  excess  of  what  is 
necessary  for  the  objects  designed  to  be 
effected  as  to  justify  the  imputation  of  bad 
faith,  and  change  the  character  of  the 
act." 

In  disposing  of  the  contention  just  stated 
we  are  not  at  liberty  to  travel  outside  of 
the  record  and  take  judicial  notice  of  the 


operation  of  the  act  since  the  transeripi 
of  record  was  filed  in  this  court.    We  hers 
reiterate  what  was  said  in   the  case  last 
cited:     "If  the  receipts  are  found  to  aver- 
age largely  more  than  enough  to  pay  the 
expenses,   the  presumption   would  be  that 
the  legislature  would  moderate  the  charge." 
If  the  trial  made  of  the  act  establishes  the 
fact  to  be  as  asserted,  that  the  exaction  ^ 
in  question  is  excessive,  the  presumption  is  g 
that,  in  the*orderly  conduct  of  the  public  * 
business  of  the  state,  the  necessary  correc- 
tion will  be  made  to  cause  the  act  to  con- 
form to  the  authority  possessed,  which  is 
to  impose  a  fee  solely  to  recompense  th« 
state  for  the  expenses  properly  incurred  in 
enforcing  the  authorized  inspection.    What 
relief  should  be  awarded  in  the  event  the 
legislature  of  North  Carolina  failed  in  its 
positive  duty  in  tliis  particular  is  not  a 
question  open  for  consideration  upon  this 
record,  as  no  such  failure  of  duty  on  the 
part   of   the   legislature   had   occurred   or 
could   possibly    have   happened   when    this 
suit  was  commenced,  a  few  days  after  the 
passage  of  the  act 

The  remaining  contention  is  that  the  act 
is  repugnant  to  the  state  Constitution  be- 


luminosity,  when  not  in  conflict  with  this 
act  and  which  they  may  deem  necessary 
to  provide  the  people  of  the  state  with  sat- 
isfactory illuminating  oil." 

The  board  of  agriculture  is  required  to 
appoint  oil  inspectors  not  exceeding  in 
number  one  from  each  congressional  dis- 
trict, whose  compensation  shall  not  exceed 
$1,000  a  year  and  expenses.  They  are 
given  power  to  examine  all  barrels,  tanks, 
or  other  vessels  containing  kerosene  or  oth- 
er illuminating  oils,  to  see  that  they  are 
properly  tagged,  and  shall,  as  directed,  col- 
lect and  test  samples  of  oil  offered  for  sale 
in  different  sections  of  the  state,  and  when 
instructed,  collect  and  send  samples  to 
the  Department  of  Agriculture  for  examina- 
tion. 

Sec.  3.  "For  the  purpose  of  defraying 
the  expenses  connected  with  the  inspection, 
testing,  and  analyzing  oils  in  this  state, 
there  shall  be  paid  to  the  commissioner  a 
eharge  of  i  cent  per  gallon,  which  payment 
shall  be  made  before  delivery  to  agents, 
dealers,  or  consumers  in  this  state."  Pro- 
viaion  is  made  for  attaching  to  each  barrel, 
tank  car,  and  other  containers,  a  tag  or 
stamp  to  be  furnished  by  the  commissioner 
of  agriculture,  showing  that  the  tax  has 
been  paid.  When  oil  is  shipped  in  tank 
ears  or  other  large  containers,  the  manu- 
facturer or  jobber  shall  give  notice  to  the 
commissioner  of  agriculture  of  every  ship- 
ment, with  the  name  and  address  of  the 
person,  company,  or  corporation  to  whom  it 
IS  sent,  and  the  number  of  gallons,  on  the 
day  the  shipment  is  made. 

See.  4.  "All  moneys  received  under  the 
provisions  of  this  act  shall  be  paid  into 
the  state  treasury  and  kept  as  a  distinct 


fund  to  be  styled  'The  Oil  Inspection 
Fund.'  All  checks  or  orders  in  payment 
for  tags  or  stamps  shall  be  made  payable 
to  the  state  treasurer.  The  commissioner 
of  agriculture  is  authorized  to  draw  out  of 
said  fund,  upon  his  warrant,  such  sums  aa 
may  be  necessary  to  pay  all  expenses  in- 
curred in  connection  with  this  act,  in- 
cluding salary  to  oil  chemist,  or  chemists^ 
cost  of  inspection,  blanks,"  etc. 

Sec.  5.  "The  state  treasurer  shall,  on  the 
first  day  of  Juno  and  December  of  each 
year,  turn  into  the  ^neral  fund  of  the  state 
all  monevs  of  the  oil  fund  in  his  hands  in 
excess  of  the  amount  drawn  out  by  the 
commissioner  of  agriculture  for  expenses." 

Sec.  0.  The  commissioner  of  agriculture 
is  required  to  include  in  his  report  to  the 
general  assembly  an  account  of  the  opera- 
tions and  expenses  under  the  act 

Sec.  7.  Provides:  That,  whenever  com- 
plaint is  made  to  the  Department  of  Agri- 
culture in  regard  to  the  illuminating  qual- 
ities of  any  oil  sold  in  this  state,  the  com- 
missioner shall  cause  a  sample  of  said  oil 
or  oils  complained  of  to  be  procured,  and 
have  the  same  thoroughly  analyzed  and 
tested  as  to  safety  and  illuminating  quali- 
ties. If  such  analysis  or  other  tests  shall 
show  that  the  oil  is  either  unsafe  or  of  in- 
ferior illuminating  quality,  its  sale  shall 
be  forbidden,  and  report  of  the  result  or 
results  shall  be  sent  to  the  party  making 
the  complaint  and  to  the  manufacturer  of 
such  oil. 

The  remaining  sections  prescribe  penal- 
ties for  violation  of  the  provisions  of  the 
law.  The  act  went  into  effect  July  1, 
1909. 
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eause  it  attempts  to  delegate  to  the  board 
of  agriculture  the  exeroifle  of  legislative 
powers.  The  legislatiye  requirement  was 
that  the  illuminating  oils  furnished  in 
North  Carolina  should  be  safe,  pure,  and 
afford  a  satisfactory  light,  and  it  was  left 
to  the  board  of  agriculture  to  determine 
what  oils  would  measure  up  to  these  stand- 
ards. We  think  a  sufficient  primary  stand- 
ard was  established,  and  'Uiat  the  claim 
that  legislative  powers  were  delegated  is 
untenable.  Buttfield  ▼.  Stranahan,  192  U. 
S.  492,  48  L.  ed.  534,  24  Sup.  Ct.  Rep.  349 ; 
Union  Bridge  Co.  v.  United  States,  204 
U.  S.  364,  61  L.  ed.  623,  27  Sup.  Ct  Rep. 
367 ;  St.  Louis  I.  M.  &  S.  R.  Co.  v.  Taylor, 
210  U.  S.  281,  52  L.  ed.  1061,  28  Sup.  Ct 
Rep.  616;  United  States  v.  Grimaud,  220 
U.  S.  506,  55  L.  ed.  663,  31  Sup.  Ct  Rep. 
480. 

We  have  not  attempted  to  enumerate  the 
objections  urged  against  the  rules  and 
regulations  adopted  by  the  board  of  agri- 
culture. The  court  below  was  clearly  right 
when  it  observed  that  if,  as  the  complain- 
ant allege^  the  standard  of  safety  fixed 
by  the  board  was  unreasonably  high,  or 
the  method  of  testing  oil  unsatisfactory, 
and  not  such  as  was  in  general  use,  or  the 
regulations  in  other  respects  were  unjust 
or  oppressive,  it  should  seek  relief  by  ap- 
plying  to  the  board  of  agriculture  to 
A  modify  them.  A  law  cannot  be  declared 
•  invalid  because,  in  the  opinion*of  the  court, 
it  does  not  accord  with  sound  policy.  The 
appeal  for  redress  in  such  case  must  be 
to  the  lawmaking  power. 
Decree  affirmed  without  prejudice. 


(222  U.  8.  825.) 

ALLEN  A.  BROWN  et  aL,  AppU., 
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COUBTS    (|  385*)— Appeai,  fbom   Cibouit 
CouBT— Jurisdiction  Below— Pbiob  Ap- 
peal TO  CiBcuiT  Court  of  Appeals. 
A  direct  appeal  will  not  lie  to  the  Fed- 
eral Supreme  Court  under  the  act  of  March 
3,  1801   (26  Stat  at  L.  826,  c.  517,  U.  S. 
Comp.  Stat   1001,  p.  488),  to  review,  as 

S resenting  a  question  of  jurisdiction,  a 
ecree  of  a  circuit  court  entered  pursuant 
to  the  mandate  of  a  circuit  court  of  ap- 
peals, which,  being  of  the  opinion  that  the 
bill  was  within  the  ancillary  jurisdiction 
of  the  circuit  court,  had  reversed  a  decree 
of  that  court  dismissing  such  bill  for  want 
of  jurisdiction,  since  there  was  an  oppor- 
tunity afforded  by  the  statute  to  obtain 
a  review  of  the  jurisdictional  question  in 
the  Supreme  Court,  either  upon  a  certifi- 


cate of  the  circuit  eonrt  of  appeals,  or  on 
writ  of  certiorari  to  that  court 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Die  11  10a»-10»;    Dec  Dig.  8  885.*] 

[No.  76.] 

Argued  December  4  and  ff,  1911.     Decided 
January  0,  1912. 

A'PPEAL  from  the  Circuit  Court  of  tha 
United  States  for  the  Southern  Dis- 
trict of  Illinois  to  review  a  decree  entered 
pursuant  to  the  mandate  of  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuity 
reversing  a  prior  decree  of  the  Circuit 
Court,  dismissing,  for  want  of  jurisdiction, 
a  bill  invoking  the  ancillary  jurisdiction 
of  the  court  to  protect  rights  acquired  un* 
der  a  foreclosure  decree.  Dismissed  for 
want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Elijah  N.  Zollne  and  JamM- 
Hamilton  Lewis  for  appellants. 

Messrs.  William  Burry,  Levi  Davia,. 
and  F.  B.  Johnstone  for  appellee. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

In  view  of  the  fact  that  our  interposition  ^ 
was  vainly  sought  at  one  or  the  other  stag*  et 
of  this  protracted  ^litigation,  we  shall  state* 
the  history  of  the  controversy  more  fully 
than  perhaps  we  would  otherwise  do. 

In  1901  the  New  England  Water  Com- 
pany owned  and  operated  a  water  plant  at 
Alton,  Illinois.  This  plant  was  acquired 
from  the  Alton  Water  Works  Company. 
In  October,  1901,  the  United  Water  Works 
Company  filed  in  a  court  of  the  state  of 
Illinois  a  creditors'  bill  against  the  New 
England  Water  Company  and  the  Farmers* 
Loan  &  Trust  Company,  trustee  under  a 
mortgage  covering  the  plant  of  the  water- 
works company.  Other  parties  and  corpo- 
rations, because  of  their  asserted  claims 
in  or  to  the  property,  were  joined  as  de- 
fendants. 

The  Farmers'  Loan  &  Trust  Company  not 
only  appeared  in  the  cause,  but  in  the  same 
court  filed  a  bill  to  foreclose  its  mortgage. 
Among  those  made  defendants  to  this  bill 
were  a  corporation  known  as  the  Boston 
Water  &  Light  Company  and  the  Interna- 
tional Trust  Company.  The  Boston  Com- 
pany was  made  a  defendant  on  the  ground 
that  it  asserted  some  claim  to  a  portion  of 
the  property  which  the  complainant  in- 
sisted was  covered  by  the  mortgage  sought 
to  be  foreclosed  as  a  result  of  an  after-ao- 
quired  property  clause  contained  in  that 
mortgage.  The  International  Trust  Com- 
pany was  made  a  defendant  as  trustee  of  a 
mortgage  executed  in  favor  of  that  com- 
pany by  the  Boston  Company,  embracing 
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the  property  wMeb  the  bill  averred  was  cov- 
ered by  the  prior  mortgage  in  favor  of  the 
Fanners'  Loan  ft  Trust  Company. 

The  causes  were  consolidated  and  a  re- 
ceiver was  appointed.  The  Boston  Water 
k  Light  Company,  asserting  a  separable 
controversy,  removed  the  consolidated  cause 
to  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Illinois,  and  that 
court  overruled  a  motion  to  remand.  The 
International  Trust  Company  answered  and 
contested  the  claim  made  in  the  bill  that 
the  property  mortgaged  to  it  was  covered 
^  by  the  mortgage  of  the  Farmers'  Loan  & 
g  Trust  Company. 

•  *The  circuit  court  entered  a  final  decree  on 
December  23,  1903.  By  that  decree  the 
operation  of  the  mortgage  in  favor  of  the 
Farmers'  Loan  ft  Trust  Company,  as 
charged  in  the  bill,  was  recognised  and  the 
priorities  of  the  respective  liens  upon  the 
property  were  fixed.  While  the  lien  of  the 
mortgage  in  favor  of  the  International 
Trust  Company,  as  trustee,  was  recognized, 
it  was  decreed  to  be  subordinate  to  the  pri- 
or mortgage  to  the  Farmers'  Loan  ft  Trust 
Company.  The  decree  contained  the  usual 
provisions  fixing  the  amount  due,  direct- 
ing payment,  ordering  a  sale  upon  default 
in  pajrment,  and  barring  all  parties  and 
their  privies. 

The  circuit  court  of  appeals,  on  an  ap- 
peal taken  by  the  International  Trust  Com- 
pany and  others,  finally  disposed  of  the 
case.  The  removal  was  sustained,  and  it 
was  held  that  by  the  after-acquired  prop- 
erty clause  in  the  mortgage  of  the  Farmers' 
Loan  ft  Trust  Company,  tiiat  mortgage  em- 
braced the  property  covered  by  the  mort- 
gage in  favor  of  the  International  Trust 
Company  as  trustee.  69  C.  C.  A.  297,  136 
Fed.  621.  A  writ  of  certiorari  was  refused 
by  this  court  on  April  3,  1905.  Boston 
Water  ft  Light  Co.  v.  Farmers'  Loan  ft 
T.  Co.  and  New  England  Waterworks  Co. 
V.  Farmers'  Loan  ft  T.  Co.  197  U.  8.  622, 
49  L.  ed.  910,  25  Sup.  Ct.  Rep.  798,  799. 

A  sale  under  the  decree  of  foreclosure 
took  place,  the  property  bringing  about 
enough  to  satisfy  the  mortgage  in  favor  of 
the  Farmers'  Loan  ft  Trust  Company.  Pend- 
ing a  motion  to  confirm  this  sale,  certain 
parties,  the  same  who  are  now  appellants, 
alleging  themselves  to  be  holders  of  bonds 
secured  by  the  mortgage  of  the  Interna- 
tional Trust  Company,  objected  to  the  con- 
firmation of  the  sale,  on  the  ground  that 
the  property  embraced  in  the  mortgage  to 
the  International  Trust  Company  was  not 
eovered  by  the  mortgage  of  the  Farmers' 
Loan  ft  Trust  Company.  It  was  alleged 
that  the  persons  appearing  were  not  privies 
2  to  the  foreclosure  proceedings  and  the  de- 
M  eree*entered  therein,  because  they  had  not 


been  made  parties  eo  nomine,  and  were  not 
represented  by  the  International  Trust 
Company,  as  the  powers  conferred  upon 
that  corporation  by  the  deed  of  trust  did 
not  give  authority  to  represent  the  bond- 
holders. The  objections  were  stricken  from 
the  files,  and  the  sale  was  confirmed* 
Among  other  things,  the  order  of  oonflrmsr 
tion  enjoined  all  parties  to  the  suit  and 
all  persons  claiming  through  or  under 
them,  their  attorneys,  solicitors,  etc.,  "from 
setting  up  any  pretended  or  alleged  title 
against  the  title  of  the  purchasers."  A 
question  as  to  the  distribution  of  the  pro> 
ceeds  among  coupon  holders  was  snbse» 
quently  reviewed  in  the  circuit  court  of  ap- 
peals.    70  C.  C.  A.  163,  137  Fed.  729. 

The  present  appellee,  the  Alton  Water 
Company,  became  the  owner  of  the  prop* 
erty  sold  under  the  decree  in  foreclosure. 
Subsequently  the  present  appellants,  as 
holders  of  bonds  secured  by  the  mortgage 
to  the  International  Trust  Company,  and 
the  same  persons  who  had  objected  to  the 
confirmation  of  the  sale,  treating  the  prior 
foreclosure  proceedings  as  to  them  as  non* 
existing,  commenced  in  a  state  court  a 
suit  to  foreclose  the  mortgage  in  favor 
of  the  International  Trust  Company.  The 
International  Trust  Company,  the  Boston 
Water  ft  Light  Company,  the  AltonWater 
Works  Company,  the  Alton  Water  Com- 
pany, as  one  in  possession  of  the  property^ 
as  well  as  other  bondholders,  various  al- 
leged lien  holders,  and  adverse  claimants^ 
were  made  parties.  As  stated  by  both 
parties  in  argument,  persons  who  were  in- 
terested in  maintaining  the  decree  in  the 
prior  foreclosure  proceedings  asked  a  com- 
mitment for  contempt  against  the  attorney 
who  appeared  for  the  complainants  in  the 
suit  in  the  state  court,  and  under  the  stress 
of  a  commitment  for  contempt  the  proceed- 
ings in  the  state  court  were  discontinued. 
The  commitment  was,  however,  set  aside  by 
the  circuit  court  of  appeals,  83  C.  C.  A.  211,  ^ 
154  Fed.  273,  and  a  petition  for  a  writ  of  g 
certiorari  to  review  the  order  of  *  reversal  • 
was  denied  by  this  court.  Peck  v.  Lewis^ 
207  U.  S.  593,  62  L.  ed.  355,  28  Sup.  Ct. 
Rep.  258. 

Following  the  decision  last  referred  to^ 
appellants  refiled  their  foreclosure  bill  in 
the  state  court.  The  Alton  Water  Company 
thereupon  filed  in  the  court  below  the  bill 
which  is  now  before  us  as  ancillary  to  the 
bill  filed  in  the  original  foreclosure  suit» 
invoking  the  authority  of  the  court,  in  vir« 
tue  of  the  jurisdiction  acquired  in  the  fore* 
closure  proceedings,  to  protect,  as  betweeii 
the  parties  to  such  suit^  the  rights  acquired 
under  the  foreclosure  sale,  l^e  bill  only 
prayed  that  the  further  prosecution  in  the 
state  eourt  be  enjoined.     The  defendant$ 
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were  those  who  were  asserting  the  right  as 
bondholders  under  the  International  Trust 
Company  mortgage  to  foreclosure  in  the 
state  court)  and  their  attorneys.  Each  of 
such  defendants  separately  filed  a  general 
demurrer,  and  each  also  specially  demurred 
on  the  ground  that  the  court  was  "without 
jurisdiction^  both  over  the  subject-matter 
and  parties  to  the  suit,"  and  that  the  bill 
was  not  an  ancillary  bill,  as  it  appeared  on 
its  face  that  the  defendant  waa  not  a  party 
to  the  prior  foreclosure  proceedings.  The 
demurrers  were  sustained  and  the  bill  was 
dismissed  "for  want  of  jurisdiction." 

The  circuit  court  of  appeals  reversed  this 
decree,  and  held  that  the  persons  who,  as 
alleged  bondholders,  were  complainants  in 
the  foreclosure  suit  in  the  state  court,  had 
been  fully  represented  in  the  prior  fore- 
closure by  the  International  Trust  (Company, 
and  therefore  that  such  persons  were  par- 
ties and  privies  to  the  prior  decree,  and 
their  rights  were  concluded  thereby.  Upon 
this  basis  it  was  expressly  decided  that  the 
bill  did  not  invoke  the  power  of  the  court 
as  a  matter  of  original  jurisdiction,  but 
was,  in  its  essence,  purely  ancillary,  since 
it  only  sought  the  aid  of  the  court  to  up- 
hold a  jurisdiction  previously  acquired,  and 
Q  to  enforce  and  protect  an  authority  previ- 
g  ously  exerted.  In  thus  enforcing  its  prior 
•  decree  it  was  pointed*out  there  was  no  room 
for  saying  that  the  original  jurisdiction 
and  power  of  the  court  as  a  Federal  court 
was  involved,  upon  the  theory  that  the  de- 
fendants had  not  been  brought  in  by  prop- 
er process,  since  there  was  no  controversy 
on  that  subject.  It  was  moreover  held 
that  upon  the  premises  stated,  none  of  the 
grounds  of  demurrer  raised  any  controversy 
as  to  the  general  power  of  the  court,  under 
the  laws  of  the  United  States,  to  adminis- 
ter the  relief  prayed,  but  simply  called  in 
question  the  right  of  the  court,  as  a  matter 
of  chancery  practice,  to  afford  relief  in  the 
mode  and  manner  asked.  The  court  decid- 
ed that  the  case  was  one  properly  within 
its  appellate  cognizance,  and  was  not  with- 
in the  category  of  cases  susceptible  of  be- 
ing brought  directly  to  this  court  from  a 
circuit  court,  as  involving  the  jurisdiction 
and  authority  of  the  circuit  court  as  a  Fed- 
eral court.  92  C.  C.  A.  598,  166  Fed.  840. 
A  petition  for  certiorari  to  review  this  ac- 
tion of  the  court  was  denied  on  January 
11,  1909.  Lewis  v.  Alton  Water  Co.  212 
U.  S.  581,  53  L.  ed.  669,  29  Sup.  Ct.  Rep. 
690. 

Several  months  after  the  filing  of  the 
mandate  of  the  circuit  court  of  appeals,  re- 
versing the  decree  of  dismissal,  the  cause 
was  heard  upon  bill  and  answer  and  upon 
the  default  of  certain  defendants.  A  de- 
cree was  entered  perpetually  enjoining  the 


prosecution  of  fhe  cause  in  the  state  court, 
and  prohibiting  any  attempt  in  the  future 
to  foreclose  the  mortgage  to  the  Interna- 
tional TruBt  Company.  Thereupon  the 
court  allowed  the  direct  appeal  whieh  is 
now  before  us.  At  the  time  of  granting 
the  appeal  there  was  filed  among  the  papers 
in  the  cause  a  certificate  signed  by  the 
presiding  judge,  in  which  in  substance  it 
was  recited  that  when  the  case  came  on 
for  hearing,  the  answering  defendants  chal- 
lenged the  jurisdiction  of  the  court  as  a 
Federal  court  to  hear  and  determine  the 
cause,  and  that  the  objection  was  over* 
ruled  and  exception  taken.  It  was  further 
recited  that,  at  the  close  of  the  hearing,  the  ^ 
defendants  excepted  to  the  ruling  "that  ths  m 
facts  ^stated  in  the  answers  do  not  const!-  • 
tute  a  sufficient  defense  in  law  to  the  cause 
of  action  of  the  complainants,  and  that  no 
constitutional  guaranties  or  privileges  of 
the  defendants,  as  set  forth  in  their  an- 
swers, were  violated  by  the  entering  of  ths 
decree  set  forth  in  the  bill  and  answer,  and 
that  the  defendants  were  not  deprived  of 
their  property  without  due  process  of  law, 
in  violation  of  the  Federal  Constitution.** 

It  is  plain  that  our  right  to  review  de- 
pends on  the  existence  of  a  question  of 
jurisdiction  subject,  under  the  judiciary 
act  of  1891  [26  Stat  at  L.  826,  chap.  617, 
U.  S.  Comp.  Stat.  1901,  p.  488],  to  be 
brought  here  directly  from  a  circuit  court. 
The  case  reduces  itself  to  this,  since  the 
matters  of  constitutional  right  to  whidi 
the  court  refers  in  its  certificate  are  not  in- 
dependent, but  are  involved  in  and  sub- 
ordinate to  the  question  of  jurisdiction,  and 
hence  will  be  disposed  of  by  deciding  that 
issue. 

It  is  not  disputable  that  the  action  of 
the  court  below  on  the  question  of  juris- 
diction was  the  necessary  result  of  the  de- 
cision of  the  circuit  court  of  appeals,  since 
it  was  the  imperative  duty  of  the  circuit 
court  to  give  effect  to  that  decision.  As 
consequently  it  will  be  impossible  to  re- 
verse for  error  the  action  of  the  circuit 
court  without  reversing  the  foundation 
upon  which  the  action  of  that  court  rested* 
that  is,  the  dominant  decree  of  the  circull 
court  of  appeals,  it  must  result  that  tht 
decree  can  only  be  reversed  by  reviewing 
and  reversing  the  decree  of  the  circuit  court 
of  appeals.  That  decree,  however,  not  be- 
ing before  us,  and  moreover,  as  the  statute 
gives  no  power  to  this  court  to  review  a 
decree  of  a  circuit  court  of  appeals  merely 
because  of  the  existence  of  a  question  of 
jurisdiction,  it  comes  to  pass  that  we  may 
not  by  indirection  do  that  which  we  can- 
not do  directly,  and  hence  the  decree  of 
the  circuit  court,  under  the  conditions  her« 
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existing,   is   not   Rueeptible   of   being   re- 
yiewed. 
The  fundamental  mistake  which  underlies 
«o  the  argument  hj  which  it  is  sought  to  sus- 

WW 

•  tain  the  right  to  a  direct*  review  consists 
in  failing  to  distinguish  between  the  mere 
methods  of  review  provided  by  the  act  of 
1891,  and  the  distribution  made  by  that 
act  of  original  and  appellate  judicial  power. 
More  immediately  the  fault  of  the  argu- 
ment consists  in  disregarding  the  duty  of 
the  circuit  court  to  apply  the  law  of  the 
ease  arising  from  the  decision  of  the  cir- 
cuit court  of  appeals, — an  error  hitherto 
pointed  out  in  Aspen  Min.  &  Mill.  Co.  v. 
Billings,  150  U.  S.  91,  37  L.  ed.  986,  14 
8up.  Ct.  Rep.  4.  That  case  involved  an  un- 
successful attempt  to  obtain  a  review  in 
this  court  of  a  judgment  of  a  circuit  court 
entered  in  compliance  with  a  mandate  of 
the  circuit  court  of  appeals,  to  which  the 
ease  had  been  previously  taken.  In  denying 
the  right  to  review  under  the  circumstances, 
the  court  said  (p.  37): 

'That  court  [the  eireuit  court  of  ap- 
peals] took  jurisdiction,  passed  upon  the 
ease,  and  determined  by  its  judgment  that 
the  appeal  had  been  properly  taken.  If 
error  was  committed  in  so  doing,  it  is  not 
for  the  circuit  court  to  pass  upon  that  ques- 
tion. The  circuit  court  could  not  do  other- 
wise than  carry  out  the  mandate  from  the 
court  of  appeals,  and  eould  not  refuse  to 
do  BO  on  the  ground  of  want  of  jurisdiction 
in  itself  or  in  the  appellate  court." 

But  the  proposition  insisted  upon  vir- 
tually is  that  this  ruling  is  inapplicable 
here,  since  this  case  involves  a  question  of 
jurisdiction  directly  reviewable  in  this 
court  under  the  act  of  1891.  The  reasoning 
sustaining  this  assumption  is  as  follows: 
As,  it  is  said,  the  decision  of  the  circuit 
court  was  in  favor  of  the  defendants,  and 
therefore  no  occasion  arose  to  seek  a  re- 
view of  the  question  of  jurisdiction  until 
the  decree  of  the  circuit  court  of  appeals, 
unless  it  be  held  that  the  right  exists  to 
review  the  action  of  the  circuit  court,  it 
will  arise  that  the  right  of  direct  review  of 
the  jurisdictional  questions,  which  it  was 
the  purpose  of  the  act  of  1891  to  confer 
upon  this  court,  will  be  lost  in  many  cases, 
and  thus  the  purpose  of  the  statute  be  frus- 
S  trated.  This,  however,  as  already  pointed 
out,  in* a  changed  form  of  statement  in- 
volves oonfounding  the  remedial  process 
created  by  the  act  of  1891,  with  the  dis- 
tribution of  jurisdiction  made  by  that  act. 
True  it  is  that  the  act  confers  authority  to 
directly  review  the  elasses  of  jurisdictional 
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questions  which  the  act  contemplates. 
True,  also,  it  is  that  the  act  does  not  de- 
prive judgments  of  the  circuit  courts  of  ap- 
peals of  their  final  character,  and  open 
them  to  review  in  this  court,  because  alone 
of  the  presence  of  a  jurisdictional  question 
susceptible  of  being  reviewed  directly  from 
a  circuit  court.  But  this  affords  no  reason 
for  the  exertion  of  an  appellate  power  not 
conferred  by  the  act,  nor  does  it  justify 
the  assumption  that  the  power  of  this  court 
to  review  in  such  a  case  would  be  want- 
ing. On  the  contrary,  as  pointed  out  long 
ago  by  this  court,  the  remedial  processes 
which  the  statute  of  1891  creates  when 
rightly  understood  are  adequate,  by  one 
method  or  the  other,  to  ailord  ample  op- 
portunity for  a  review  by  this  court  of  every 
judgment  or  decree  of  a  lower  court  which 
the  statute  contemplated  should  be  re- 
viewed and  revised  by  this  court.  Robin« 
son  V.  Caldwell,  166  U.  S.  359,  41  L.  ed. 
746,  17  Sup.  Ct.  Rep.  343.  Thus,  as  the 
case  cited  points  out,  if  a  question  of  juris- 
diction which  would  be  directly  reviewable 
in  this  court  if  arising  in  the  circuit  court 
should  develop  or  require  decision  for  the 
first  time  in  the  circuit  courts  of  appeals, 
the  power  to  certify  to  this  court  would 
afford  ample  means  to  obtain  a  review  by 
this  court  of  such  question.  And  if  that 
right  in  such  a  case  should  not  be  exerted 
by  the  circuit  court  of  appeals,  the  dis- 
cretionary right  to  allow  the  writ  of  cer- 
tiorari which  the  act  confers  would  afford 
a  complete  means  of  securing,  in  the  fullest 
degree,  the  results  contemplated  by  the  act. 
It  is,  of  course,  an  obvious  misconception 
to  indulge  in  the  assumption  that  it  waa 
the  duty  of  the  circuit  court  of  appeals  to 
have  certified  the  question  of  jurisdiction, 
since  the  opinion  of  that  court  shows  that 
it  deemed  the  case  would  not  have  justified  ee 
a  direct  appeal  to  this  court  had*the  ques-  ? 
tion  of  jurisdiction  arisen  primarily  in  the 
circuit  court.  The  fact  that  after  the  deci- 
sion of  the  circuit  court  of  appeals  a  peti- 
tion for  certiorari  was  considered  and  by 
this  court  denied  makes  it  certain  that 
there  was  opportunity  by  this  court  to  re- 
vise the  action  of  the  circuit  court  of  ap- 
peals. 

As  it  follows  that  we  have  no  jurisd lo- 
tion to  review  by  direct  appeal  the  action 
of  the  Circuit  Court  in  giving  effect  to  the 
decision  of  the  Circuit  Court  of  Appeals, 
it  results  that  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 
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(222  U.  8.  870.) 
NORTHERN   PACIFIC   RAILWAY   COM- 
PANY. Plff.  in  Err^ 

V. 

STATE  OF  WASHINGTON  EX  REL. 
JOHN  D.  ATKINSON,  Attorney  Gen- 
eral. 

CoMMEBCE  (5  8*)— State  Requi^ation  of 
Hours  of  Railway  Employes  — Con- 
gressional Action. 

1.  Congress  had  so  acted  upon  the  sub- 
ject of  the  hours  of  labor  of  interstate  rail- 
way employees  by  enacting  the  hours  of 
service  act  of  March  4,  1907  (34  Stat,  at 
L.  1415,  chap.  2939,  U.  S.  Com  p.  Stat. 
8upp.  1909,  p.  1170),  as  to  preclude  a 
state,  during  the  period  between  the  date  of 
that  act  and  the  time  when,  by  its  express 
terms,  it  should  go  into  effect,  from  making 
or  enforcing  as  to  such  employees  a  local 
regulation   limiting  hours  of  labor. 

[Ed.    Note.— For   other   cases,   see   Commerce, 
Cent  Dig.  S  6;    Dec  Dig.  9  8.*] 

CosfMEBCS  (§  8*) —  Conflicting  State 
AND  Fedebal  Regulations— Hours  of 
Labob. 

2.  The  clause  in  the  hours  of  service  act 
of  March  4,  1907»  regulating  the  hours  of 
labor  of  interstate  railway  employees,  by 
which  its  operation  is  postponed  for  one 
jrear,  precludes  a  state  from  making  or 
enforcing  during  the  interim  a  local  regu- 
lation afl'ecting  the  hours  of  labor  of  such 
employees. 

"ftJd. '  Note.— Pot   other   cases*    sot   Commerce, 
€ent.  Dig.  §  5;    Dec.  Dig.  S  8.*] 

[No.  136.] 

fiubmitted  December  19,  1911.  Decided  Jan- 
uary 9,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Superior  Court  for  Thurston  County,  in 
that  state,  enforcing  a  penalty  for  viola- 
tion by  a  carrier  of  a  state  statute  regu- 
lating the  hours  of  labor  of  railway  em- 
ployees. Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below,  53  Wash.  673,  102 
Pac.  876,  17  A.  &  E.  Ann.  Cas.  1013. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  W,  Bann  for  plaintiff  in 

•rror. 

Mr.  W.  V.  Tanner,  Attorney  General 
of  Washington,  for  defendant  in  error. 

•  Mr.   Chief  Justice   White  delivered  the 
opinion  of  the  court: 

On  July  3  and  4,  1907,  the  Northern  Pa- 
cific Railway  Company,  in  operating  a 
train  on  its  road  in  the  state  of  Washing- 
ton, permitted  some  of  the  train  crew  to  re- 
main on  duty  more  than  sixteen  consecu- 
tive hours.  This  being  apparently  contrary 
to  the  prohibition  of  the  act  of  Congress 
known  as  the  "hours  of  service"  law,  ap- 


proved March  4,  1907,  chap.  2939,  34  Stat, 
at  L.  1416,  U.  S.  Comp.  Stat  Supp.  1909, 
p.  1170,  if  the  railroad  company,  in  the 
operation  of  the  train,  was  subject  to  the 
power  of  Congress,  and  the  prohibitions 
of  the  act  were  otherwise  applicable,  there 
was  a  violation  of  the  act  and  a  liability 
to  its  penalties. 

The  train,  although  moving  from  one 
point  to  another  in  the  state  of  Washing- 
ton, was  hauling  merchandise  from  points 
outside  of  the  state,  destined  to  points 
within  the  state,  and  from  points  within 
the  state  to  points  in  British  Columbia,  as 
well  as  in  carrying  merchandise  which  had 
originated  outside  of  the  state,  and  was  in 
transit  through  the  state  to  a  foreign  des- 
tination. This  transportation  was  inter- 
state commerce,  and  the  train  was  an  in- 
terstate train,  despite  the  fact  that  it  may 
also  have  been  carrying  some  local  freight. 
In  view  of  the  unity  and  Indivisibility  of 
the  service  of  the  train  crew  and  the  para- 
mount character  of  the  authority  of  Con- 
gress to  regulate  commerce,  the  act  of  Con-  ^ 
gress  was  exclusively  controlling.  South-  |* 
em  R.  Co.  v.  United*  States,  222  U.  S.  20,  • 

66  L.  ed.  72.  32  Sup.  Ct.  Rep.  2.  But,  whUe 
thus  governed  by  the  act  of  Congress,  the 
prohibitions  of  that  act  were  not  operative. 
This  follows,  by  reason  of  the  provisions 
of  S  5  to  the  following  effect:  "That  this 
act  shall  take  effect  and  be  in  force  one 
year  after  its  passage." 

About  a  month  before  the  oocurrencee 
heretofore  referred  to,  that  is,  on  June 
11th,  1907,  a  law  of  the  state  of  Wash- 
ington regulating  the  hours  of  service  of 
railway  employees  became  effective.  With- 
out going  into  detail  it  suffices  to  say  that 
the  provisions  of  that  act  greatly  resem- 
bled those  of  the  act  of  Congress,  and  pro- 
hibited the  consecutive  hours  of  service 
which  had  taken  place  on  the  train  of  the 
Northern  Pacific  road.  The  attorney  gen- 
eral of  the  state  commenced  the  proceeding 
now  before  us  to  recover  penalties  for  the 
violation  of  the  state  law.  The  railroad 
answered,  admitted  the  acts  complained  of^ 
but  denied  any  liability  for  the  penalties 
imposed  by  the  state  law.  The  denial  was 
based  upon  the  assertion  that  the  train 
was  an  interstate  train,  and  was  not  sub- 
ject to  the  control  of  the  state  because 
within  the  exclusive  authority  of  Congress, 
manifested  by  the  enactment  of  Congress 
on  that  subject.  The  trial  court  granted 
a  motion  for  judgment  upon  the  pleadings, 
and  awarded  $1,000  penalty,  and  it  is  to 
a  judgment  of  the  supreme  court  of  the 
state,  affirming  such  action,  that  this  writ 
of  error  is  prosecuted. 

Considering  the  character  of  the  trans* 
portation,  the  court  below  held   that  ihm 


•For  other  cases  see  same  topic  A.  8  nvubbb  in  Deo.  it  Am.  Diss.  1907  to  date,  ft  Rep'r  lodexes 
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train  wma  an  interetate  train,  and  within 
the  potentiality  of  the  ezereiae  by  Congress 
of  its  power  to  regulate  eommerce.  Des- 
pite this,  it  was  held  that  the  penalty  had 
been  rightly  imposed,  because,  until  Con- 
gress had  acted  upon  the  subject,  it  was 
competent  for  the  state  to  make  a  regula- 
tion concerning  the  hours  of  service  of  em- 
ployees on  railroad  trains  moving  within 
I,  the  state,  and  to  apply  such  regulation  to 
>•  a  train  engaged  in  interstate  conmierce. 
•  This,  however, •was  based  not  upon  a  sup- 
posed concurrent  state  and  Federal  power, 
but  solely  on  the  ground  that  Congress  had 
not  acted  on  the  subject,  and  therefore  the 
state  regulation  should  be  applied.  In- 
deed, the  court  in  express  terms  declared 
that  if  Congress  had  legislated,  "its  aet 
supersedes  any  and  all  state  legislation 
on  that  particular  subject,"  and  it  was 
stated  that  the  state  in  argument  had  so 
eonceded. 
The  eourt  said: 

''On  the  other  hand,  it  is  conceded  by  the 
state  that  the  power  of  the  Congress  to 
regulate  interstate  oommeroe is  plenary;  and 
that^  as  an  incident  to  this  power,  the  Con- 
gress may  regulate  by  legislation  the  in- 
strumentalities engaged  in  the  business, 
and  may  prescribe  the  number  of  consecu- 
tive hours  an  employee  of  a  carrier  so  en- 
gaged shall  be  required  to  remain  on  duty; 
and  that  when  it  does  legislate  upon  the 
subject,  its  aet  supersedes  any  and  all 
state  legislation  on  that  particular  sub- 
ject. In  fact,  these  propositions  can  hard- 
ly be  said  to  be  debatable  in  the  state 
oourts,  since  the  Federal  courts,  whose  de- 
cisions are  authoritative  on  questions  of 
this  character,  have  repeatedly  announced 
them  as  governing  principles  in  determin- 
ing the  validity  of  regulative  legislation 
eonceming  carriers  of  interstate  commerce. 
Eacanaba  &  L.  M.  Transp.  Co.  v.  Chicago, 
107  U.  8.  078,  27  L.  ed.  442,  2  Sup.  Ct 
Rep.  185;  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
T.  Board  of  Health,  118  U.  &  465,  80  L. 
«d.  287,  6  Sup.  Ct  Rep.  1114;  Nashville 
C  A  St.  L.  R.  Co.  ▼.  Alabama, 
128  U.  S.  96,32  L.  ed.  852,  2  In- 
ters. Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28; 
Gladson  ▼.  Minnesota,  166  U.  S.  427,  41 
L.  ed.  1064,  17  Sup.  Ct  Rep.  627;  Lake 
Shore  &  M.  S.  R  Co.  v.  Ohio,  173  U.  S.  285, 
43  L.  ed.  702,  19  Sup.  Ct  Rep.  465;  Erbe  ▼. 
Morasch,  177  U.  S.  584,  44  L.  ed.  897,  20 
Snp.   Ct  Rep.  819." 

ThuM,  conceding  the  paramount  power  of 
Congress,  the  operative  force  of  the  state 
law  was  solely  maintained  over  the  inter- 
state oonmieroe  in  question  because  of  the 
32  a  C.  —11. 


provision  of  the  act  of  Congress  proriding 
that  it  should  not  take  effect  until  one  year 
after  its  passage.    As  a  result  the  aet  was 
treated  as  not  existing  until  the  expira^  ^ 
tion  of  a  je^r  from  its  passage.    Copiously  g 
referring*to  authorities  as  to  when  a  legis-  • 
lative  act  was  to  be  treated  as  taking  effect^ 
the  court  said: 

"It  seems  dear  that  the  Federal  statute 
did  not  speak  as  a  statute  until  after 
March  4,  1908,  the  date  on  which  it  went 
into  effect;  for  if  a  law  passed  to  take  effeci 
at  a  future  day  must  be  construed  as  II 
passed  on  that  day,  and  if,  prior  to  tha 
time  it  goes  into  effect^  no  rights  ean  be 
acquired  under  it  and  no  one  is  bound  to 
regulate  his  conduct  according  to  its  terms* 
it  is  idle  to  say  that  it  has  the  effect  of 
a  statute  between  the  time  of  its  passage 
and  the  time  of  its  taking  effect  A  sti^ 
ute  eannot  be  both  operative  and  inopera- 
tive at  the  same  time.  It  is  either  a  law 
or  it  is  not  a  law;  and,  without  special 
words  of  limitation,  when  it  goes  into  ef« 
feet  for  one  purpose,  it  goes  into  effect  for 
all  purposes."* 

But  we  are  of  opinion  that  this  view  it 
not  compatible  with  the  paramount  au- 
thority of  Congress  over  interstate  conn 
meroa.  It  Is  elementary,  and  such  is  tho 
doctrine  announced  by  the  eases  to  whiek 
the  court  below  referred,  that  the  right  of 
a  state  to  apply  its  jwlice  power  for  the 
purpose  of  regulating  interstate  commerce^ 
in  a  case  like  this,  exists  only  from  the 
silence  of  Congress  on  the  subject  end 
ceases  when  Congress  acts  on  the  subject^ 
or  manifests  its  purpose  to  call  into  plaj 
its  exclusive  power.  This  being  the  con* 
ceded  premise  upon  which  alone  the  state 
law  could  have  been  made  applicable,  it 
results  that  as  the  enactment  by  Congress 
of  the  law  in  question  was  an  assertion 
of  its  power,  by  the  fact  alone  of  such 
manifestation  that  subject  was  at  once  re- 
moved from  the  sphere  of  the  operation  of 
the  authority  of  the  state.  To  admit  the 
fundamental  principle  and  yet  to  reason 
that  because  Congress  chose  to  make  its 
prohibitions  take  effect  only  after  a  year, 
the  matter  with  which  Congress  dealt  re- 
mained subject  to  state  power,  is  to  cause 
the  aet  of  Congress  to  destroy  itself;  thai 
is,  to  give  effect  to  the  will  of  Congress  S 
as  embodied  in  the*postponing  provision  for  • 
the  purpose  of  overriding  and  rendering 
ineffective  the  expression  of  the  will  of 
Congress  to  bring  the  subject  within  its 
control, — a  manifestation  arising  from  the 
mere  fact  of  the  enactment  of  the  statute 

We  do  not  pause  to  site  authorities  addio 


tiosAl  to  fhofe  reftrred  to  by  the  court  be- 
low, bixt  we  obienre  in  passing  that  the 
aspect  in  which  we  Tiew  the  question  was 
cogently  stated  by  the  supreme  court  of  the 
state  of  Missouri  in  State  ▼.  Missouri  P. 
R.  Co.  212  Mo.  658,  111  S.  W.  500,  and 
has  also  been  lucidly  expounded  by  the 
supreme  court  of  the  state  of  Wisconsin 
in  State  v.  Chicago,  M.  ft  St  P.  R.  Co.  136 
Wis.  407,  19  LJEl.A.(N.S.)  326,  117  N.  W. 
686. 

But  if  we  pass  these  considerations  and 
consider  the  issue  before  us  as  one  requir- 
ing merely  an  interpretation  of  the  stat- 
ute, we  are  of  opinion  that  it  becomes 
manifest  that  it  would  cause  the  statute 
to  destroy  itself  to  give  to  the  clause  post- 
poning its  operation  for  one  year  the  mean- 
ing which  must  be  afl^ed  to  it  in  order  to 
hold  that,  during  the  year  of  postpone- 
ment, state  police  laws  applied.  In  the 
first  place,  no  conceivable  reason  has  been, 
or  we  think  can  be,  suggested  for  the  post- 
poning provision,  if  it  was  contemplated 
that  the  prohibitions  of  state  laws  should 
apply  in  the  meantime.  This  is  true  be- 
cause if  it  be  that  it  was  contemplated 
that  the  subject  dealt  with  should  be  con- 
trolled during  the  year  by  state  laws,  the 
postponement  of  the  prohibitions  of  the  act 
could  accomplish  no  possible  purpose.  This 
is  well  illustrated  by  this  case,  where,  by 
the  ruling  Ijelow,  a  state  regulation  sub- 
stantially similar  to  that  contained  in  the 
act  of  Congress  is  made  applicable.  In 
the  second  place,  the  obvious  suggestion  is 
that  the  purpose  of  Congress  in  giving  time 
was  to  enable  the  necessary  adjustments  to 
be  made  by  the  railroads  to  me^t  the  new 
conditions  created  by  the  act, — a  purpose 
which  would  of  course  be  frustrated  by  giv- 
^ing  to  the  provision  as  to  postponement  a 
g  significance  which  would  destroy  the  very 
•  reason  which  ^caused  it  to  be  enacted.  Fi- 
nally, the  convictions  which  arise  from  the 
fact  of  the  postponement  are  made  plain 
by  a  report  on  the  bill,  made  to  the  House 
of  Representatives  by  the  Committee  on 
Interstate  and  Foreign  Commerce,  wherein 
it  was  said  (Report  No.  7641,  dated  Feb- 
ruary 16,  1907,  p.  6) ! 

''Owing  to  the  probable  necessity  of 
ehanging  in  some  instances  division  points, 
entailing  the  removal  of  employees,  and  to 
permit  ample  time  to  readjust  themselves 
to  the  requirements  of  the  law,  it  is  not 
to  become  operative  for  one  year  after  its 
approval." 

For  the  reasons  stated,  the  judgment 
of  the  Supreme  Court  of  the  State  of 
Washington  must  be  and  it  is  reversed,  and 
the  cause  will  be  remanded  for  further  pro- 
eeodings  not  inconsistent  with  this  opinion. 
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Courts  (S  887^)— Ebbob  to  Distbict 
CouBT  OP  PoBTO  Rico— Denial  of  Fed- 
eral Right  —  Ob  jECTions  to  Jubt 
Panel. 

General  objections  to  the  jury  panel,  based 
upon  the  political  status  of  the  clerk  of 
the  court  and  of  the  jury  conunissioner,  or 
upon  the  political  opinions  of  the  jurors, 
are  too  frivolous  and  wanting  in  merit  to 
afford  any  support  for  the  contention  that 
the  court,  in  overruling  a  motion  to  quash 
the  panel  on  those  grounds,  denied  a  right 
claimed  under  an  act  of  Congress,  within 
the  meaning  of  the  act  of  April  12,  1900 
(31  Stat,  at  L.  85,  chap.  191)  §  35,  gov- 
erning the  appellate  jurisdiction  of  the 
Federal  Supreme  Court  over  the  district 
court  of  the  United  States  for  the  district 

of  Porto  Rico. 

[Ed.  Note.— For  other  caaes,  see  Courts,  Cent. 
Dig.  §8  1032-1037;    Dec.  Dig.  §  387.*] 

[No.  lie.] 

Submitted    December    11,    1911.     Dedded 
January  0,  1012. 
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N  ERROR  to  the  District  Court  of  thm 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  against  the  principal 
and  surety  on  a  written  contract.  Di*- 
missed  for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr.  Francis  H.  Dexter  for  plaintiffs 
in  error. 

Messrs.  N.  B.  K.  Petti nglll  and  Fred- 
erick li.  Comwell  for  defendant  in  error.  |, 

"Mr.   Chief  Justice  \iniite  delivered  tha? 
opinion  of  the  court: 

Zurrinach  sued  Aran  and  Dexter,  the 
one  as  principal  and  the  other  as  surety, 
on  a  written  contract,  and  recovered  judg- 
ment, the  court  having  instructed  a  verdict 
for  the  amoimt  claimed,  viz.,  $1,565.72. 

When  our  jurisdiction  to  review  tha 
court  below  depends  upon  amount,  $5,000 
is  the  criterion.  We  have  hence  no  juris* 
diction  on  this  writ  unless  there  be  soma 
basis  for  it  other  than  the  amoimt  involved. 
Act  of  April  12, 1900,  31  Stat  at  L.  85,  chap. 
191.  The  basis  relied  upon  to  establish 
that  we  have  jurisdiction  is  the  action  of 
the  court  upon  certain  motions  concerning 
the  qualifications  of  the  jury  eommissioners, 
and  an  alleged  failure  of  such  eommission* 
ers,  in  making  up  the  panel,  to  comply  with 
the  law  of  the  United  States.  The  pro> 
ceedings  thus  relied  on  are  as  follows:  At 
the  opening  of  the  trial  the  defendants 
thus  moved: 

"Defendants  move  the  court  to  quash  tlia 
panel  of  the  jury  drawn  for  service  at  this 


*Far  other  cums  see  ■sm«  toplo  it  S  nttmbxb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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term  for  the  reaeoa  that  the  said  panel 
wae  not  drawn  from  a  box  containing  the 
names  of  three  hundred  qualified  jurors; 
and  for  the  further  reason  that  the  present 
panel  was  not  drawn  and  the  names  of  the 
jurors  constituting  the  same  were  not  placed 
a  therein  as  required  by  the  aet  of  Congress, 
•  .  .  .  *in  this:  to  wit,  that  the  clerk  of 
this  court,  John  L.  Gray,  is  a  member  of 
the  Democratic  party  of  the  United  States, 
but  is  not  a  member  of  any  political  party 
of  Porto  Rico  or  of  the  district,  nor  is  he 
a  registered  voter  in  Porto  Rico.  The  jury 
commissioner  of  this  court,  who,  together 
with  the  said  clerk,  placed  the  names  of  ju- 
rors in  the  jury  box,  is  not  a  member  of 
any  political  party  of  the  United  States, 
and  is  not  an  American  citizen,  but  is  a 
member  of  the  so-called  Republican  party 
of  Porto  Rico.  The  principal  or  majority 
party  in  this  district  is,  and  was  at  the 
time  the  names  of  jurors  were  placed  in 
the  said  box  and  drawn  therefrom  by  the 
said  clerk  and  jury  commissioner,  the  so- 
called  Unionist  party,  all  to  the  preju- 
dice of  defendants.* 

On  making  this  motion,  the  counsel  stat- 
ing that  he  desired  to  offer  proof,  the 
clerk  of  the  court  was  called  to  the  stand, 
but  the  court  refused  to  hear  his  testimony, 
and  overruled  the  motion  forthwith,  stat- 
ing "that  it  had  personal  knowledge  of  the 
mode  and  manner  in  which  the  jury  was 
drawn  and  the  law  with  reference  to  the 
manner,  and  regards  the  same  as  having 
been  strictly  in  accordance  with  the  law, 
and  does  not  regard  the  question  in  Porto 
Rico  of  the  politics  of  the  parties  as  being 
applicable  to  the  same  extent  as  it  would 
be  in  the  states."  The  motion  was  "also 
denied  on  the  ground  that  it  was  not  filed 
within  the  time  required  by  law,  and  no 
five  days'  notice  was  given  to  the  other 
party." 

It  is  settled  that  the  provisions  of  the 
35th  section  of  the  aet  of  April  12,  1900, 
previously  referred  to,  which  give  a  right 
to  bring  to  this  court  from  the  district 
court  of  Porto  Rico,  by  writs  of  error  or 
appeal,  all  final  decisions  of  such  court  in 
all  cases  where  "an  act  of  Congress  is 
brought  in  question  and  the  right  claimed 
thereunder  is  denied,"  do  not  contemplate 
that  the  right  to  review  thus  conferred 
should  be  confined  solely  to  cases  where 
S  the  validity  of  an  act  of  Congress  is  called 
SP  in  question*  or  its  interpretation  is  neces- 
sarily involved,  but  also  give  power  to  review 
where  a  right  under  an  act  of  Congress 
was  asserted  and  denied  in  the  court  be- 
low. Crowley  v.  United  States,  194  U.  S. 
466,  48  L.  ed.  1078,  24  Sup.  Ct  Rep.  731; 
Rodriguez  v.  United  States,  198  U.  S.  156, 
49  K  ed.  994,  25  Sup.  Ct.  Rep.  617.     In 


the  Crowley  Case  the  aeeused,  by  a  plea 
in  abatement^  questioned  the  eompetencj 
of  certain  grand  jurors,  who  participated 
iQ  the  finding  of  the  indictment^  on  the 
ground  that  the  grand  jury  had  been  select- 
ed without  any  reference  to  the  qualificatioiia 
prescribed  by  the  local  law,  when,  as  the 
result  of  an  act  of  Congress,  the  local  law 
should  have  been  respected  and  applied. 
The  plea  was  specific,  and  set  up  accurate- 
ly the  particular  persons  whose  qualifica- 
tions  were  challenged.  Without  going  into 
detail  in  the  Rodriguez  Case,  it  is  true  also 
to  say  that  the  legality  of  both  the  grand 
and  petty  jury  was  drawn  in  question  be- 
cause of  a  failure  to  apply  the  law  of  tha 
United   States   governing  the   same. 

But  neither  the  principle  which  the  cases 
referred  to  maintain  nor  the  reasoning  by 
which  they  were  controlled  supports  the 
proposition  that  any  and  every  mere  ques- 
tion of  irregularity  in  applying  the  law  of 
the  United  States  which  arises  in  a  case 
in  the  court  below  confers  a  right  to  review 
on  this  court  which  otherwise  would  not 
exist.  Moreover,  neither  the  rule  announced 
in  the  cases  nor  the  reasoning  which  con- 
trolled them  gives  support  to  the  further 
assumption  that  the  right  to  a  review  by 
this  court  of  the  whole  case,  which  otherwise 
would  not  exist>  can  be  brought  about  by 
raising  in  the  court  below  questions  concern- 
ing the  application  or  methods  of  enforce- 
ment of  the  applicable  laws  of  the  United 
States  when,  from  the  manner  in  which  they 
are  raised, — ^that  is,  their  generality  of 
statement  and  the  absence  of  all  specifica- 
tion to  sustain  them, — the  conclusion  is  jus- 
tified that  they  are  of  a  frivolous  character. 

Putting  out  of  view  the  ruling  of  the 
court  based  on  the  delay  in  making  the  mo-  e 
tion  assailing  the  capacity  of  tha*jury  com-  • 
missioners  and  the  qualifications  of  the 
panel,  which,  it  is  urged,  establish  the  right 
to  review  by  this  coiurt»  we  are  of  opinion 
that  the  questions  raised  in  the  motion, 
either  inherently  or  because  of  the  manner 
in  which  they  were  raised,  come  within 
the  propositions  just  stated,  and  therefore 
are  not  controlled  by  the  ruling  in  the 
Crowley  or  Rodriguez  Case.  In  the  first 
place,  in  so  far  as  the  motion  was  ad- 
dressed to  the  qualifications  of  the  jury  com- 
missioners, it  was,  on  its  face,  so  wanting 
in  merit  and  wholly  frivolous  as  to  afford 
no  support  whatever  to  the  contention  that 
the  court,  in  overruling  it,  denied  a  right 
claimed  under  an  act  of  Congress.  In  the 
second  place,  that  is,  as  far  as  the  challenge 
to  the  panel  is  concerned,  if  it  be  that  the 
concluding  sentence  of  the  motion  refers 
ring  to  the  alleged  political  opinions  of 
some  of  the  jurors  selected  by  the  commis- 
sioners was  an  enumeration  of  the  disquali* 
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iteiion  nlied  upon  m  the  basis  of  the  mo- 
tion to  quaah  tiie  panel,  its  frivolousness 
was  equally  manifest.  If,  on  the  other 
hand,  this  view  be  not  taken,  then  the  mere 
general  statement  in  the  motion  to  quash, 
without  any  specification  whatever  of  the 
ground  relied  upon,  renders  a  like  conclu- 
sion inevitable. 

As  the  amount  involved  is  not  adequate 
to  give  jurisdiction,  and  the  alleged  claims 
of  right  under  the  act  of  Congress  relied 
upon  for  that  purpose  are  inadequate  to 
form  the  basis  of  the  exertion  of  jurisdio- 
tion,  because  of  their  unsubstantial  and 
wholly  frivolous  character,  it  results  that 
our  order  will  be,  writ  of  error  dismissed 
for  want  of  jurisdiction. 


(222  U.  S.  354.) 

ROCK  ISLAND  PLOW  COMPANY, 

Appt., 

V. 

W.  J.  REARDON,  Trustee  in  Bankruptcy 
of  Frank  Brown,   Bankrupt. 

Execution   (§  109*)— Lien—Deli vkbt  to 

Shebiff. 

1.  The  delivery  to  the  sheriff  of  an  ex- 
ecution on  a  judgment  operates  without 
levy,  in  Illinois,  to  create  a  lien  upon  the 
real  and  personal  property  of  the  judg- 
ment debtor  within  the  county. 

nSd.  Note.—For  other  cases,  see  "Execution. 
Cent.  Dig.  S  212;    Dec.  Dig.  9  109.*] 

BxECTJTioN  (§8  111,  113*)— Lien— Condi- 
tional Sales. 

^  2.  The  lien  created  in  Illinois  by  the  de> 
livery  to  the  sheriff  of  an  execution  on  a 
judgment  attaches  to  the  property  held  by 
the  judgment  debtor  under  a  contract  of 
conditional  sale,  and  is  paramount  to  the 
ri^ts  of  the  conditional  vendor. 

nS3d.  Note.—For  other  cases,  see  EStecutlon, 
Cent.  Dig.  SS  216-225.  241-248;    Dec.  Dig.  fi§  111.  118.1 

Bankruptcy  (J  207*)— Lien  or  Execu- 
tion Creditor— Pbesebvation  fob  Ben- 
efit op  Estate. 

3.  The  liens  of  execution  creditors  on 
property  held  by  the  insolvent  judgment 
debtor  under  a  contract  of  conditional 
sale,  as  they  existed  when  a  petition  in 
involuntary  bankruptcy  was  filed,  could 
not  be  subsequently  destroyed  so  as  to 
prevent  a  court  of  bankruptcy  from  pre- 
serving them  for  the  benejBt  of  the  estate, 
by  the  act  of  the  conditional  vendor  in  re- 
taking the  property. 

[Bid.   Note.—For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  S  207.*] 

Bankruptcy  (5  298*)--Laches  as  Bar- 
bing Relief— Rights  of  Trustee  in 
Bankbuptct. 

4,  The  trustee  in  bankruptcy  is  not 
barred,  on  the  ground  of  ladies,  from  as- 
serting rights  under  the  liens  of  execution 
creditors  upon  property  held  by  the  bank- 
ru|»t  under  a  contract  of  conditional  sale, 
which  had  been  preserved  for  the  benefit  of 
the  estate  by  an  order  of  the  bankruptcy 
eourt  because  the  first  based  his  right  to 
relief  solely  upon  the  claim    chui  xv   un- 


lawful preference  was  created  through  th« 
payment  of  an  indebtedness  by  the  trans- 
fer of  the  property  to  the  vendor  by  tbt 
bankrupt  when  insolvent. 

[Ed.  Note.—For  other  cases,  see  Bankmptoy, 
Cent  Dig.  fiS  43a-44S;    Deo.  Dig.  I  298.*] 

[No.  98.] 

Submitted    December    11,    1911.      Decided 
January    9,    1912. 

A  PPEAL  from  the  United  States  Cir- 
ilL  cuit  Court  of  Appeals  for  the  Seventh 
Circuit  to  review  a  decree  which  reversed 
a  decree  of  the  District  Court  for  the 
Southern  District  of  Illinois  dismissing  the 
bill  in  a  suit  by  a  trustee  to  preserve  liens 
of  execution  creditors  for  the  benefit  of 
the  bankrupt  estate.     Afilrmed. 

See  same  case  below,  94  C.  C.  A.  118,  168 
Fed.  654. 

Statement  by  Mr.  Chief  Justice  White:  g 
•Whether  the  plow  company  or  Rear  don,  • 
as  trustee  of  the  bankrupt  estate  of  Frank 
Brown,  have  the  better  right  to  certain  per* 
sonal  property  delivered  by  Brown  to  the 
plow  company,  is  the  question  to  be  decid* 
ed   on    this    record. 

The  facts  pertinent  to  the  controversy 
are  these:  Brown  was  a  merchant  and  en- 
gaged in  business  at  Pekin,  Tazewell  coun> 
ty,  Illinois.  On  November  13,  1907,  he 
confessed  judgment  for  $247.16  and  $400 
and  costs  in  favor  of  a  creditor,  the  Peoria 
Cordage  Company,  a  corporation,  and  on 
the  same  day  an  execution  was  issued, 
which  was  received  and  indorsed  by  tlia 
sheriff  of  Tazewell  county  on  the  follow- 
ing day.  On  November  23,  1907,  Brown 
confessed  Judgment  in  favor  of  another 
creditor,  the  D.  M.  Sechler  Carriage  Com- 
pany, a  corporation,  for  the  sum  of  $282.29 
and  $400,  with  costs,  and  on  the  same 
day  execution  issued,  and  on  the  next  day 
was  received  and  indorsed  by  the  sheriff 
of  Tazewell  county.  While  these  execu- 
tions were  outstanding  and  unsatisfied. 
Brown,  on  November  25,  1907,  delivered 
merchandise,  consisting  of  gang  plows,  cul- 
tivators, and  other  farm  implements  of  the 
value  of  $500,  to  the  Rock  Island  Com- 
pany, appellant,  and  as  the  result  of  the 
transaction  an  indebtedness  of  Brown  to  the 
plow  company  of  $406  was  extinguished. 
When  the  goods  were  delivered  to  the  plow 
company,  Brown  was  insolvent,  and  the  plow 
company  had  reason  to  believe  that  such 
was  the  fact.  Two  days  after  the  delivery 
of  the  property  to  the  plow  company,  Brown 
filed  a  petition  in  voluntary  bankruptcy, 
and  Reardon  was  subsequently  qualified 
as  trustee  of  the  bankrupt  estate. 

Seeking  to  avail  of  the  provisions  of 
§  67,  paragraphs  c  and  f  of  the  bankrupt- 
cy act,  1  the  trustee,  on  January  21,  1908, 
filed  with   the   referee   a   petition    Bettixi^ 


•For  other  oaaes  see  same  topic  &  {  numbbb  in  £>c-  4  Am.  Digs.  1907  to  dat«,  A.  Rep'r  ludezM 
« Act  Jolr  1.  im,  e.  341,  »  Stat.  664,  SCS  (U.  H.  Comp.  St.  t90t  TO.  1449.  1450.) 
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forth  the  obtaining^  of  the  Judgments  by  the 
Sechler  and  cordage  companies  heretofore 
referred  to,  that  tiie  executions  Issued  on 
those  judgments  were  liens  from  the  date 
IS  of  receipt  by  the  sheriff  on  all  the  real  and 

•  personal  ^property  of  the  bankrupt  located 
in  Tazewell  county,  Illinois,  and  continued 
to  be  liens  down  to  the  date  of  the  filing 
of  the  petition  in  bankruptcy,  and  prayed 
that  the  liens  of  said  executions  might  be 
declared  null  and  void  as  to  the  Sechler 
and  cordage  companies,  but  might  be  pre- 
served  for  the  benefit  of  the  estate  in  bank- 
ruptcy. The  creditors  just  named  entered 
their  appearance  and  consented  that  the 
prayer  of  the  petition  be  granted,  and  'an 
order  was  entered  on  the  date  when  the 
petition  was  filed,  granting  the  relief 
■ought. 

Three  days  after  the  entry  of  the  subro- 
gation order  the  trustee  commenced  this 
litigation  by  filing  a  bill  of  complaint  on 
the  chancery  side  of  the  district  court  of 
the  United  States,  southern  district  of  Uli- 
Bois,  northern  division, — ^the  same  court  in 
which  the  bankruptcy  proceedings  were 
pending.  The  petition  assailed  the  trans- 
fer and  delivery  of  property  by  Brown  to 
the  plow  company  on  November  25,  1907, 
heretofore  referred  to,  as  an  unlawful 
preference.  The  court  was  asked  to  de- 
cree a  surrender  of  the  property  to  the 
trustee,  or  payment  of  its  value.  On  March 
27,  1908,  the  plow  company  filed  its  plea, 
and  therein  in  substance  contended  that 
the  assailed  transaction  was  not  an  un- 
lawful preference.  It  averred  that  it  had 
previously  delivered  the  property  to  Brown, 
under  and  by  virtue  of  the  terms  of  certain 
written  contracts,  annexed  as  exhibits  to 
the  plea;  that  the  title  of  such  property  "al- 
ways was  and  remained  in"  the  plow  com- 
pany; and,  that  it  "lawfully  took  and  re- 
possessed itself  of  the  property  by  reason  of 
the  failure  of  Brown  to  pay  for  the  same  ac- 
cording to  the  contracts.  Shortly  after,  the 
trustee,  by  leave,  filed  an  amendment  to  his 
bill  of  complaint.  The  amendment  consist- 
ed in  detailing  the  facts  as  to  the  obtain- 
ing of  the  judgments  of  the  Sechler  and 
cordage  companies  heretofore  referred  to, 
and  an  issue  of  executions  on  the  judg- 
^  ments  prior  to  the  transfer  of  Brown  to  the 
g  plow    company,    and   that    the    executions 

•  were  outstanding  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy.  The  pro- 
ceedings before  the  referee  culminating  in 
the  order  preserving  the  liens  of  the  judg- 
ments for  the  benefit  of  the  bankrupt  es- 
tate were  next  set  forth,  and  it  was  claimed 
that  the  liens  thereby  preserved  were  su- 
perior to  any  claim  which  the  plow  com- 
pany had  to  the  goods  in  controversy. 
In  a  plea  to  the  amended  bill  the  plow  com- 


pany reiterated  the  facts  upon  whieh  it 
based  the  claim  that,  in  recei^g  the  goods 
from  Brown^  it  merely  took  possessicm  of 
its  own  property,  and  had  not  obtained  an 
unlawful  preference.  It  further  sets  forth 
that  when  it  received  the  goods  no  levy  had 
been  made  under  either  of  the  executions 
issued  upon  the  judgments  obtained  by  the 
Sechler  and  cordage  companies,  and  that 
in  consequence  it  had  the  superior  right  to 
the  goods.  Want  of  notice  of  the  subrogation 
proceedings  and  the  consequent  invalidity  of 
the  order  of  subrogation  was  also  averred.  It 
was  in  addition  averred  that  the  judgment 
in  favor  of  the  cordage  company  was  not 
a  valid  lien  on  January  21,  1908,  the  date 
when  the  order  of  subrogation  was  made^ 
because  prior  thereto  the  execution  had 
been  returned  by  the  sheriff  and  filed  and 
docketed  in  the  court  which  had  issued  the 
same.  Furthermore,  it  was  averred  thai 
the  execution  on  the  Sechler  judgment  had 
been  returned  by  the  sheriff  with  an  indorse* 
ment^  "no  property  found,''  and  was  filed 
on  February  22,  1908,  in  the  court  from 
which  it  luul  issued,  and  that  rights  based 
upon  the  issue  of  such  execution  could  not 
be  originated  thereafter,  viz.,  on  April  16, 
1908,  when  the  amended  bill  was  filed. 

The  cause  was  heard  upon  the  sufficiency 
of  the  plea  just  reviewed,  and  the  plea  was 
held  sufficient.  The  trustee  elected  not  to 
file  a  reply  to  the  plea,  and  a  decree  was 
thereupon  entered  dismissing  the  bill.  On 
appeal  the  decree  of  dismissal  was  reversed 
by  the  circuit  court  of  appeals  (94  0.  0. 
A.  118,  168  Fed.  654 )»  and  this  appeal  was 
then  taken. 


Messrs.  W.  H.  Sholes  and  Walter  Hi 
Kirk  for  appellant. 

Messrs.  Franklin  L.  Velde  and  Ira  J« 
Covey  for  appellee. 


et 

CD 
CO 


*  Mr.  Chief  Justice  White,  after  making  • 
the  foregoing  statement,  delivered  the  opin* 
ion  of  the  court: 

The  only  question  arising  for  decision  is 
whether  the  facts  set  up  in  the  plea  of  the 
plow  company  are  sufficient  to  exempt  that 
company  from  accountability  to  the  trustee 
for  receiving  a  preference  within  the  terms 
of  the  bankrupt  act.  The  consideration 
which  this  question  received  in  the  opin- 
ion delivered  by  the  circuit  court  of  ap- 
peals makes  unnecessary  and  elaborate  re« 
view  of  the  subject. 

We  assume,  for  the  sake  of  argument,  as 
did  the  circuit  court  of  appeals,  that  the 
contracts  by  virtue  of  which  the  plow  com- 
pany claimed  it  retook  possession  of  the 
property  in  question  were  conditional-sala 
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contracts,  whereby  ibe  plow  company  re- 
tained in  itself  the  title  and  rigbt  of  pos- 
session of  its  goods  until  paid  for  by  Brown, 
and  that  by  rirtue  of  such  contracts  the 
taking  or  retaking  of  the  property  in  ques- 
tion was  valid  as  between  the  plow  company 
and  the  bankrupt.  The  inquiry,  then,  is 
whether  the  contracts  and  the  possession 
taken  thereunder  of  the  property  in  con- 
troversy by  the  plow  company  are  operative 
to  bar  the  rights  asserted  by  the  trustee  in 
and  by  force  of  the  subrogation  proceedings. 
The  claim  of  the  trustee  was  in  substance 
(1)  that  delivery  to  the  sheriff  of  executions 
upon  the  Sechler  and  cordage  judgments 
operated  without  levy  to  create  liens  upon 
the  real  and  personal  property  of  Brown,  the 
judgment  debtor,  within  the  county;  (2) 
that  such  liens  were  paramount  to  rights  in 
the  property  possessed  by  a  vendor  under  a 
contract  of  conditional  sale;  and  (3)  that 
the  effect  of  the  subrogation  order  was  to 
render  inoperative  as  a  preference  the  liens 
obtained  by  the  judgment  creditors  through 
their  executions,  and  to  preserve  such  liens 
^  as  of  the  date  of  the  filing  of  the  proceedings 
9  in  voluntary  bankruptcy  for  the  benefit  of 
?  the  estate  in  bankruptcy.  *That  the  cir- 
cuit court  of  appeals  rightly  held  the  af- 
firmative of  these  three  propositions  we  en- 
tertain no  doubt.  Upon  the  first  two  prop- 
ositions that  court  said: 

"As  the  law  of  Illinois  must  govern  the  an- 
swer to  both  questions,  and  the  rule  there  is 
well  settled,  as  we  believe,  for  an  affirmative 
answer  to  each,  no  difficulty  appears  in  the 
solution.  Paragraph  9  of  chapter  77,  Rev. 
Stat.  1874  (2  Starr  k  C.  Anno.  Stat.  1896, 
p.  2336)  provides:  'No  execution  shall 
bind  the  goods  and  chattels  of  the  person 
against  whom  it  is  issued  until  it  is  de- 
livered to  the  sheriff  or  other  proper  officer 
to  be  executed.'  This  is  a  modification  of 
the  rule  at  common  law  which  created  a 
lien  from  the  issuance  of  the  writ,  and  its 
effect  to  create  a  lien  in  favor  of  the  execu- 
tion creditor  is  recognized  in  numerous  de- 
cisions noted  in  Starr  k  C.  Anno.  Stat,  su- 
pra. See  Frink  v.  Pratt,  130  111.  327,  331, 
22  N.  E.  819,  one  of  the  citations  in  appel- 
lee's brief.  The  cases  cited  contra,  declara- 
tory of  the  rule  that  an  officer  receiving  the 
execution  has  'no  interest  in  the  property 
itself  to  maintain  an  action  therefor  'until 
after  a  levy,'  do  not  touch  the  present  in- 
quiry of  lien  in  favor  of  the  execution  cred- 
itor, and  are  plainly  inapplicable.  Upon 
the  second  question,  it  is  stated  in  Gilbert 
V.  National  Cash  Register  Co.  176  111.  288, 
296,  52  N.  E.  22,  that  'whatever  may  be 
the  rule  in  other  jurisdictions,'  this  rule 
is  established  in  Illinois:  'If  a  person 
agrees  to  sell  to  another  a  chattel  on  con- 


dition  that  the  priee  shall  be  paid  within 
a  certain  time,  retaining  the  title  in  him- 
self in  the  meantime,  and  delivers  the  chat- 
tel to  the  vendee  so  as  to  clothe  him  with 
an  apparent  ownership,  a  bona  fide  pur^ 
chaser  or  execution  creditor  of  the  latter 
is  entitled  to  protection  as  against  the 
claim  of  the  original  vendor.'  The  authori- 
ties there  cited  for  such  rule  are  deemed 
sufficient  reference;  and  we  remark  that 
no  departure  appears  from  the  doctrine  thus 
stated  in  any  of  the  Illinois  cases  called 
to  our  attention."  o 

*  It  is  significant  that  in  the  argument  at  • 
bar  counsel  for  the  plow  company  make  no 
attempt  to  point  out  wherein  the  authori* 
ties  cited  by  the  court  are  not  applicable 
and  authoritative  on  the  propositions  which 
they  were  cited  as  supporting,  and,  indeedt 
entirely  omit  any  reference  to  them. 

The  decision  in  First  Nat  Bank  v.  Staake, 
202  U.  a  141,  146,  60  L.  ed.  967,  969,  26 
Sup.  Ct.  Rep.  680,  is  authoritative  upon 
the  last  proposition.  As  the  executions  is* 
sued  upon  the  judgments,  which  executions 
were  held  by  the  sheriffs  for  levy,  operated 
to  create  liens  upon  the  property  in  ques- 
tion, then  in  the  possession  of  Brown,  al- 
though held  under  conditional-sale  con- 
tracts, and  such  liens  were  paramount  to 
the  rights  of  the  vendor,  the  plow  company, 
it  is  manifest  that  the  right  of  the  judg- 
ment creditors  to  resort  to  such  property 
in  satisfaction  of  their  liens  could  not  be 
destroyed  by  a  mere  transfer  of  possession 
from  one  party  to  the  contract  to  the  other 
party  thereto.  It  also  follows  in  reason, 
we  think,  that  the  liens  of  the  execution 
creditors  in  the  property  as  they  existed 
when  the  petition  in  involuntary  bankrupt- 
cy was  filed  could  not  be  subsequently  de- 
stroyed by  the  acts  of  the  creditors,  the 
third  parties,  to  the  prejudice  of  the  es- 
tate, and  that  if  the  rights  of  the  bank- 
rupt estate  could  be  lost  by  the  laches  of 
the  trustee,  the  record  presents  no  evidence 
of  such  laches.  The  circumstance  that  tho 
trustee,  in  ignorance,  perhaps,  of  the  ex- 
istence of  the  conditional -sale  contracts, 
first  based  the  right  to  relief  solely  upon 
the  claim  that  an  unlawful  preference  was 
created  through  the  payment  by  means  of 
the  transfer  made  by  Brown,  when  insol- 
vent, of  an  indebtedness  to  the  plow  com- 
pany, did  not  operate  to  the  prejudice  of 
the  plow  company,  and  was  plainly  insufll- 
cient  to  bar  the  trustee  from  asserting  an 
additional  right  to  the  relief  prayed,  vuf,, 
the  right  growing  out  of  the  subrogation 
order  made  prior  to  the  oonunencement  of 
the  litigation. 

Decree  affirmed* 


1911.  GRING  V.  IVES. 

(m  U.  S.  865.) 

CHARLES  GRIKG,  Plff.  in  Err., 

▼. 

LIZZIE    IVES    and    Pat    Ivea,    by    their 

Father  and  Next  Friend,  P.  H.  Ives. 
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GoTTBTS  (J  394*)~Ebror  to  State  Court^ 
Fbivolousivxss  of  Question  —  Habbob 
Lines. 

The  contention  that  a  marine  railway 
which  projected  beyond  the  harbor  line  es- 
tablished by  the  Secretary  of  War  con- 
formably to  the  act  of  March  S,  1899  (30 
Stat,  at  L.  1151,  chap.  425),  §  10,  U.  8. 
Gomp.  Stat  1901,  p.  3541,  is  illegal  and  a 
public  nuisance,  which  the  owner  of  a  ves- 
sel might  wantonly  injure  or  destroy,  al- 
though such  railway  was  constructed  and 
had  oeen  in  operation  many  years  before 
the  establishment  of  such  harbor  line,  is  so 
clearly  unfounded  as  not  to  serve  as  the 
basis  of  a  writ  of  error  from  the  Federal 
Supreme  Court  to  review  the  judgment  of 
a  state  court  adverse  to  such  contention. 

[BSd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  n  1M9-1077;    Deo.  Dig.  S  394.*] 

[No.  116.] 

Submitted     December    18,    1911.    Decided 
January  9,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Superior  Court  for  Pasquotank  Coun- 
ty in  that  state  in  favor  of  plaintiff  in  an 
action  by  the  owner  of  a  marine  railway 
to  recover  for  damages  occasioned  by  a  col- 
lision caused  by  a  vessel.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  150  N.  O.  137.  G3  S. 
B.609. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A.  Toomey  for  plaintiff  in 
error. 

Messrs.  Charles  B.  Ayoock  and  E.  F. 
Aydlett  for  defendants  in  error. 

?  *Mr.   Chief  Justice  White   delivered  the 
opinion  of  the  court: 

Gring,  upon  the  theory  that  Federal  ques- 
tions were  wrongly  decided  against  him, 
seeks  the  reversal  of  a  judgment  for  $300, 
damages  occasioned  by  the  running  of  a 
tugboat,  of  which  he  was  the  owner,  against 
a  marine  railway,  the  property  of  the  de- 
fendants in  error,  who  were  plaintiffs  be- 
low. The  railway  was  situated  on  the  shore 
of  the  Pasquotank  river  in  the  harbor  of 
Elizabeth  City,  North  Carolina.  The  in- 
jury to  the  railway  was  committed  on  the 
night  of  December  24,  1905.  The  supreme 
eonrt  of  North  Carolina,  in  affirming  the 
judgment  of  the  trial  court,  rendered  on 
the  verdict  of  a  jury,  stated  these  facts: 
The  noarine  railway  had  been  in  exist- 
ence for  eighteen  years  prior  to  the  injury 
complained  of.  The  railway  extended  to 
the  margin  of  the  channel,  and  between  the 


end  of  the  railway  and  the  opposite  side 
of  the  channel,  which  was  buoyed,  there  was 
a  space  of  640  feet,  constituting  the  usual 
highway  for  navigation.  The  night  upon 
which  the  tug  collided  with  the  bridge  was 
"a  bright  moonlight  night,  and  there  was 
also  a  bonfire  on  shore  and  a  line  of  electric 
lights  which  lighted  up  the  harbor.**  The 
conduct  which  occasioned  the  running  of  the 
tug  against  the  railway  was  thus  stated; 
"The  evidence  is  that  the  tugboat,  which 
was  bound  down  the  river,  instead  of  fol- 
lowing the  usual  course,  ran  diagonally 
towards  the  shore,  and,  striking  the  marine 
railway  of  plaintiffs,  damaged  it.  The  cap* 
tain  of  the  tugboat  testified  that  he  knew 
the  locality  well,  having  passed  it  more  than 
two  hundred  times.  After  the  injury  he 
offered  to  pay  damages,  but  the  parties 
could  not  agree  upon  the  amount."  [150 
N.  C.  138,  63  S.  E.  609.]  Commenting  upon 
the  facts  thus  stated,  the  court  observed! 
"Clearly  the  proximate  cause  [of  the  in* 
jury]  was  the  negligence  of  the  tugboat  in  ^ 
not  proceeding  upon  its  course  in  a  channel  9 
540  feet* wide,  but  going  several  hundred  • 
feet  out  of  its  way,  and  driving  inshore 
against  the  marine  railway.** 

In  disposing  of  a  contention  concerning 
an  alleged  harbor  line  established  under 
the  act  of  Congress  of  March  3,  1809,  chap. 
425,  §  10,  30  Stat,  at  L.  1151,  U.  S.  Comp. 
Stat.  1901,  p.  3541,  and  the  proposition 
that  the  railway,  because  it  projected  be- 
yond said  assumed  line,  was  a  public  nui- 
sance, and  therefore  the  complainant  was 
entitled  to  negligently  and  wantonly  injure 
it,  the  court  said: 

"Whether  there  was  a  harbor  line  or  not, 
the  marine  railway  was  a  necessity  for  the 
repair  of  vessels.  It  was  not  shown  to  be 
located  there  illegally,  or  that  it  was  a  pub- 
lic nuisance;  and  if  it  had  been,  the  tug- 
boat was  not  authorized  to  run  into  it 
unnecessarily  and  negligently,  as  the  evi- 
dence tended  to  show." 

The  only  one  of  the  assignments  of  error 
filed  at  the  time  this  writ  of  eror  was  sued 
out  which  in  the  remotest  way  relates  to  a 
Federal  question  is  the  third,  which  is  con- 
cerned with  the  reasoning  of  the  court  just 
referred  to,  and  is  based  upon  the  assump- 
tion that  there  could  be  no  recovery  be- 
cause of  the  asserted  establishment  by  the 
Secretary  of  War,  some  time  between  1900 
and  1902,  of  a  harbor  line  under  the  author- 
ity of  the  act  above  mentioned.  In  argu- 
ment the  proposition  to  which  the  assign- 
ment relates  is,  that  the  court  erred  in  not 
deciding  that  any  structure  projecting  into 
the  river  beyond  the  established  harbor  line 
was  illegal  and  a  public  nuisance,  which  the 
plaintiff  might  wantonly  injure  or  destroy. 
As  we  have  seen,  however,  the  court  found 
as  an  undisputed  fact  that  the  railway  la 
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quMtloii  was  eonstructed  and  bad  been  in 
operation  many  yean  before  tbe  establieh- 
ment  of  the  alleged  harbor  line.  Under  this 
eondition  the  court  was  obviously  right  in 
holding  that  the  railway  had  not  been 
located  in  Tiolation  of  the  act  of  1899,  and 
was  equally  obviously  right  in  deciding  that 
^the  plaintiff  had  no  right  to  recklessly  in- 
1?  jure  it.  The  basis  of  the  assumed  Federal 
•  right  rests  upon  the  plainly  erroneous  as- 
sumption that  the  act  of  1899  was  intended 
to  or  did  operate  to  paralyze  all  state  pow- 
er concerning  structures  of  every  character 
in  navigable  waters  within  their  borders, 
and  to  destroy  automatically  all  vested 
rights  of  property  in  such  works,  even  al- 
though acquired  prior  to  the  act  of  1899, 
under  the  sanction  of  state  authority.  Cum- 
mings  T.  Chicago,  188  U.  8.  410,  47  L.  ed. 
526,  23  Sup.  Ct.  Hep.  472.  See  also  Lake 
Shore  ft  M.  S.  R.  Co.  ▼.  Ohio,  165  U.  S. 
365,  41  L.  ed.  747,  17  Sup.  Ct  Rep.  367. 

In  Tiew  of  the  character  of  the  case,  the 
facts  found  by  the  court  below,  and  the 
absolute  want  of  merit  in  the  Federal 
question  relied  upon,  we  are  of  opinion  that 
the  grounds  relied  upon  for  review  are  of 
so  frivolous  a  nature  as  not  to  afford  the 
basis  for  the  exercise  of  jurisdiction,  and 
our  decree  therefore  will  be, 
Dismissed  for  want  of  jurisdiction* 

(222  U.   S.  40L) 

TITLB    GUARANTY    ft    SURETY    COM- 
PANY,  Plff.  in  Err., 

T. 

UNITED  STATES,  TO  THE  USE  OF  GEN- 
ERAL ELECTRIC  COMPANY. 

Appeal  and  E>sbob  ((  450*)  —  Erbob  to 
CiBcurr  OouBT  of  AppXAia  —  Sxtpeb- 
8EDEAS— Time. 

1.  The  general  provisions  of  U.  S.  Rev. 
Stot  (  1007,t  limiting  the  time  within 
which  a  writ  of  error  must  be  allowed  and 
lodged  in  the  clerk's  office  if  a  supersedeas 
is  desired,  would  govern  writs  of  error  from 
the  Federal  Supreme  Court  to  the  circuit 
courts  of  appeals,  even  under  the  mistaken 
hypothesis  that  writs  of  error  from  the  cir- 
cuit courts  of  appeals  to  inferior  courts, 
and  appeals  from  such  courts  to  the  cir- 
cuit courts  of  appeals,  were  all  that  were 
within  the  purview  of  the  provision  of  the 
act  of  March  3,  1891  (26  Stat,  at  L.  829, 
chap.  617,  U.  S.  Comp.  Stat.  1901,  p.  552), 
§11,  that  "all  provisions  of  law  now  in 
force  regulating  the  methods  and  system 
of  review,  through  appeals  or  writs  of  er- 
ror, shall  regulate  the  methods  and  sys- 
tems of  appeals  and  writs  of  error  pro- 
vided for  in  this  act  in  respect  of  the  cir- 
cuit courts  of  appeals,  including  all  pro- 
Tisions  for  bonds  or  other  securities  to  be 
required  and  taken  on  such  appeals  and 
writs  of  error." 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
Error,  Cent.  Dig.  ftS  2218-2221 ;    Dec.  Dig.  S  4S8.*] 

Appeal  and  Errob  (§  459*)— Ebrob  to 
Circuit  Court  of  Appeals  —  Supeb- 
SEDEAS— Time. 

2.  The  time  fixed  by  U.  S.  Rev.  Stat 
I  1007,t  within  which  a  writ  of  error  from 


the  Federal  Supreme  Court  to  a  circuit 
court  of  appeals  must  be  allowed  and 
lodged  in  the  clerk's  office  if  a  supersedeas 
is  desired,  cannot  be  extended  by  a  stay 
granted  to  afford  an  opportunity  to  apply 
for  a  writ  of  certiorari,  since  there  is  no 
power  in  the  Federal  Supreme  Court  to  al- 
low a  certiorari  under  the  act  of  March  3, 
1891,  in  a  case  where  there  is  authority  to 
review  the  action  of  the  lower  court  by 
writ  of  error  or  appeal. 

[Ed.  Note.— For  other  caaes^  tee  Appeal  and 
Error,  Gent  Dig.  H  221S-222L;    Deo.  Dig.  §  458.*] 

[No.  865.] 

Motion  submitted  November  20,  1911.    De- 
cided January  0,  1912. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  East- 
em  District  of  Pennsylvania  in  favor  of 
plaintiff  in  an  action  on  the  bond  of  a 
publie  contractor.  A  motion  was  made  to 
vacate   tbe   supenedeas.     Motion  granted. 

See  same  case  below,  109  O.  C.  A.  106. 187 
Fed.  08. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  B.  Gill  and  liouis  Bancroft 
Rnnk  in  support  of  the  motion. 

Messrs.  Russell  H.  Robbins  and  James 
F.  Gampbell  in  opposition. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  eourt; 

The  motion  to  yacate  the  supersedeaa 
must  prevail. 

Although  the  writ  of  error  was  allowed 
and  was  lodged  in  the  office  of  the  clerk 
more  than  six  months  after  the  entry  of 
the  judgment,  the  bond  was  approved  to^ 
operate  as  a  supersedeas.  Under  these  eir-  o 
cumstances  it  ia«apparent  that  the  order  for  • 
supersedeas  was  improvidently  granted.  No 
other  conclusion  is  possible  in  view  of 
§  1007,  Rev.  Stat  U.  S.  Comp.  Stat  1901, 
pw  714,  making  the  allowance  of  a  writ 
and  the  lodgment  of  the  same  in  the  office 
of  the  clerk  within  sixty  days  after  the 
date  of  a  judgment  an  essential  prerequi- 
site to  the  granting  of  a  supersedeas.  We^ 
tern  Air  Line  Constr.  Co.  t.  McGillis,  127 
U.  S.  776,  32  L.  ed.  324,  8  Sup.  Ct  Rep. 
1390;  Covington  Stock  Yards  Co.  v.  Keith, 
121  U.  S.  248,  30  L.  ed.  914,  T  Sup.  Ct 
Rep.  881;  Sage  t.  Central  R.  Co.  03  U.  S. 
412,  23  L.  ed.  933;  Kitchen  t.  Randolph, 
93  U.  S.  86,  23  U  ed.  810. 

It  is  nevertheless,  insisted,  flnt,  thai 
this  case  is  not  within  the  rule,  because, 
as  the  judiciary  act  of  1891  by  the  6tli 
section  [26  Stat  at  L.  828,  chap.  617,  U. 
6.  Comp.  Stat  1901,  p.  549]  allows  one 
year  for  the  prosecution  of  error  from  thie 
court  to  the  judgments  of  the  circuit  courts 
of  appeals,  and  in  express  terms  fixes  no 
period  for  the  allowance  of  a  supersedeas^ 
therefore  as  the  supersedeas  was  alloweil. 
within    the   year,   it  was    in   time.     Thi«y 
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howerer^  Ignores  the  proviBion  of  §  11  of 
the  aet  of  1891  as  follows:  "And  all  pro- 
Tisions  of  law  now  in  foroe  regulating  the 
methods  and  system  of  review,  through  ap- 
peals or  writs  of  error,  shall  regulate  the 
methods  and  system  of  appeals  and  writs  of 
error  provided  for  in  this  act  in  respect  of  the 
eircnit  courts  of  appeals^  including  all  pro- 
Tisions  for  bonds  or  other  securities  to  be 
required  and  taken  on  such  appeals  and 
writs  of  error,  .  .  •  *  Hudson  ▼.  Park- 
er»  156  U.  S.  282,  89  L.  ed.  425,  15  Sup. 
Ct  Bep.  450,  9  Am.  Grim.  Rep.  91.  Nor 
would  a  different  result  arise  from  the  con- 
eesnion  argumentatively  that  from  a  con- 
sideration of  the  context  of  %  11  of  the 
act  of  1891,  the  passage  which  we  have 
quoted  should  be  restricted  to  writs  of  er- 
ror from  the  circuit  courts  of  appeals  to 
Inferior  courts,  and  to  appeals  from  such 
eourts  to  the  circuit  courts  of  appeals.  Noth- 
ing Is  eontained  in  the  act  of  1891  regulat- 
ing the  time  when  an  appeal  from  a  dr- 
eoit  court  of  appeals  to  tliis  court  or  a 
^  writ  of  error  from  this  court  to  such  courts 
0]n(Dst  be  taken  in  order  to  operate  as  a  su- 
•  persedeas.  The  general* provision  of  Rev. 
Stat.  9  1007,  under  the  hypothesis  stated, 
would  therefore  be  applicable.  It  thus  re- 
sults that  the  mistake  in  allowing  the  su- 
persedeas in  the  case  which  is  before  us  is 
equally  demonstrated  by  the  correct  appli- 
eation  of  the  act  of  1801,  as  well  as  by 
yielding  to  the  erroneous  construction  of 
that  act  which  is  pressed  in  argument.  Sec- 
ond. After  the  entry  of  the  judgment  in 
the  circuit  court  of  appeals  a  stay  order 
was  entered  in  that  court  to  afford  an  op- 
portunity of  applying  to  this  court  for  a 
writ  of  certiorari,  and  such  application  was 
made  and  refused.  Upon  this  premise  the 
argument  is  that,  as  the  writ  of  error  was 
allowed  and  lodged  with  the  clerk  within 
sfacty  days  after  the  refusal  by  this  court 
of  the  petition  for  certiorari,  therefore,  even 
mder  the  assumption  that  §  1007  applied, 
there  was  power  to  allow  the  supersedeas. 
But  no  power  in  this  court  to  allow  a  cer- 
tiorari under  the  act  of  1891  exists  in  a 
case  where  there  is  authority  to  review 
the  action  of  the  lower  court  by  error  or 
appeal.  This  being  true,  It  follows  that  the 
contention  is  that  the  granting  of  the  stay 
order  to  enable  a  certiorari  to  be  applied 
for  operated  to  change  the  statutory  time 
fixed  for  allowing  a  supersedeas  on  error 
•r  appeal,  although  such  subject  could 
Bot  have  been  lawfully  contemplated  as  be- 
ing within  the  scope  of  the  stay  order. 
In  other  words,  the  argument  comes  to 
this, — ^that  the  stay  order  embraced  and 
controlled  a  subject  to  which  it  could  not 
lawfully  extend.  And  Ihis  consideration 
at  once  serves  to  mark  the  distinction  be- 
tween the  operation  of  a  stay  order  grant- 
ed for  the  purposes  of  a  pending  applica- 
tion for  rehearing,  since  the  pending  of  a 


rehearing  operates  to  prevent  the  Judgment 
or  decree  from  becoming  final,  for  the  pur- 
pose of  error  or  appeal,  until  the  appliea«* 
tion  is  disposed  of. 

As  it  results  that  the  supersedeas  was 
improvidently  allowed^  our  order  must  b9 
and  is, 

Supersedeas  vacated. 


(22S  U.  S.  U 
EDOAB  G.  MONDOU,  PMT.  In  Err., 

V. 

NEW   YORK,   NEW   HAVEN,   ft   HART- 
FORD  RAILROAD  CO.    (No.  120.) 

NORTHERN    PACIFIC    RAILWAY    CO^ 

Plff.  in  Err., 

V. 

BESSIE  BABCOCK,  Administratrix.  (No. 

170.) 

NEW   YORK,   NEW   HAVEN,   ft   HART* 
FORD  RAILROAD  CO.,  Plff.  in  Err., 

V. 

MARY  AONES   WALSH,   Administratrix. 
(No.  289.)     And 

MARY  AQNES   WALSH,   Administratrix, 

Plir.  in  Err., 

V. 

NEW   YORK,   NEW   HAVEN,   ft   HART- 
FORD  RAILROAD  CO.     (No.  290.) 

COMMEBCB    (§    5*)— POWEB    OF    CONGBESS^ 
ElfPLOYERS'    LlABILITT. 

1.  Congress,  in  the  exercise  of  its  power 
over  interstate  commerce,  may  regulate  the 
relations  of  railway  carriers  and  their  em- 
ployees while  both  are  engaged  in  such  com- 
merce, subject  always  to  the  limitations 
prescribed  in  the  Federal  Constitution,  and 
to  the  qualification  that  the  particulars  in 
which  tnose  relations  are  regulated  must 
have  a  real  or  substantial  connection  with 
the  interstate  commerce  in  which  the  ca]> 
riers  and  employees  are  engaged. 

[Ed.   Note.— For  other  cases,   see  Commeresb 
Cant  Dig.  S9  S.  S;    Dec.  Dig.  S  &*] 

commebce  (§  5*)— poweb  of  conobbs»^ 
Ehployebs'  Liability. 

2.  Congress  did  not  exceed  its  power  to 
regulate  the  relations  of  interstate  rail- 
way carriers  and  their  employees  engaged 
in  interstate  commerce  by  enacting  the  em- 
ployers' liability  act  of  April  22,  1908  (35 
Stat,  at  L.  65,  chap.  149,  U.  S.  Comp.  Stat. 
Supp.  1909,  p.  1171),  which  abrogates  the 
fellow-servant  rule,  extends  the  carrier's 
liability  to  cases  of  death,  and  restricts  the 
defenses  of  contributory  negligence  and  a^ 
sumption  of  risk,  since  no  one  has  any 
vested  right  in  any  rule  of  the  common 
law,  and  the  natural  tendency  of  snek 
changes  is  to  promote  the  safety  of  tha 
employees  and  to  advance  the  commerce  i» 
which  they  are  engaged. 

[Ed.    Note.— For   other   cases,   see   Comm«ro% 
Cent.  Dig.  99  t,  S;    Dec.  Dig.  ft  6.*] 

Commerce  (§  5*)— Poweb  op  CoNOBESCh* 
Employers'    Ljabihty— Fellow    Sebv- 

ANT8. 

3.  The  power  of  Congress,  under  the  com* 
merce  clause,  to  regulate  the  liability  of  ail 
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interstate  railway  carrier  for  the  death  or 
injury  of  an  employee  engaged  in  inter- 
gtate  commerce,  Which  may  result  from  the 
negligence  of  a  fellow  servant,  is  not  ex- 
ceeded by  the  enactment  of  the  employers' 
liability  act  of  April  22,  1008,  although 
that  act  embraces  instances  where  the  causal 
negligence  is  that  of  an  employee  engaged 
in  intrastate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  S8  S*  S;    Dec.  Dig.  «  6.*] 

Constitutional  Law  (5  89*)— Dtjb  Pro- 
cess OF  Law— Freedom  to  Contract- 
Employers'  Liability. 
4.  Congress,  possessing  the  power  exer- 
efsed  in  the  employers'  liability  act  of  April 
22,  1908,  to  regulate  the  relations  of  inter- 
state railway  carriers  and  their  employees 
engaged  in  interstate  commerce,  made  no 
unwarranted  interference  with  the  liberty  of 
contract,  contrary  to  U.  S.  Const.  6th 
Amend.,  br  declaring  in  the  5th  section  of 
that  act  that  any  contract,  rule,  regulation, 
or  device  the  purpose  or  intent  of  which  is 
to  enable  the  carrier  to  exempt  itself  from 
the  liability  therein  created  shall  be  void. 

[Bd.  Note.— For  other  cases,  see  Comtltutlonal 
Law,  Cent  Dig.  S  ^  I    Dec.  Dig.  8  89.*] 

Constitutional  Law  (§  301*)  —  Master 
AND  Servant  (|  11*)--Cla8sification— 
Due  Process  of  Law— Equal  Protec- 
tion OF  THE  Laws  —  Employers'  Lia- 
bility. 

6.  The  imposition  of  the  liability  created 
by  the  employers'  liability  act  of  April  22, 
1908,  upon  interstate  carriers  by  railroad 
only,  and  for  the  benefit  of  all  their  em- 
ployees engaged  in  interstate  commerce,  al- 
though some  are  not  subjected  to  the  pecul- 
iar hazards  incident  to  the  operation  of 
trains,  or  to  hazards  that  differ  from  those 
to  which  other  employees  in  such  commerce 
not  within  the  act  are  exposed,  does  not 
invalidate  the  statute  under  the  due-proc- 
ess-of-law  clause  of  the  5th  Amendment 
to  the  Federal  Constitution,  on  the  ground 
that  it  makes  an  arbitrary  and  unreason- 
able classification,— even  assuming  that 
that  clause  is  equivalent  to  the  provision  of 
the  14th  Amendment  securing  the  equal 
protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  SS  688-689;  Dec  Dig.  S  801  ;• 
Master  and   Servant,  Dec.  Dig.  S  U.*] 

Commerce  ((  8*)— Employers'  Liability 
—  Conflicting  State  and  Federal 
Regulations. 

6.  The  laws  of  the  several  states,  in  so 

far   as    they    cover    the   same   field,    were 

superseded  by  the  enactment  by  Coneress 

of  the  employers'  liability  act  of  April  22, 

1908,  regulating  the  liability  of  interstate 

railway  carriers  for  the  death  or  injury  of 

their  employees  while  engaged  in  interstate 

commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  S  6;    Dec.  Dig.  S  8.^ 

Death  (§  8*)— E^mployers'  Liability  — 
Conflicting  Legislation  —  Distribu- 
tion. 

7.  The  distribution  of  the  damages  recov- 
erable, under  the  act  of  April  22,  1906,  from 
an  interstate  railway  carrier,  for  the  death 
of  an  employee  while  engaged  in  interstate 
commerce,  is  governed  by  the  provisions  of 


that  statute,  which  necessarily  supersede  any 
applicable  state  legislation. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  U,  S6,  52,  m,  133 ;    Dee.  Dig.  S  S.*] 

Courts  (J  48&*)— Concurrent  Jurisdic- 
tion—Enforcing  Riohts  under  Fed- 
eral Statute. 

8.  The  enforcement  of  rights  under  the 
employers'  liability  act  of  April  22,  1908, 
regulating  the  liability  of  interstate  rail- 
way  carriers  for  the  death  or  injury  of 
their  employees  while  engaged  in  inter- 
state commerce,  cannot  be  regarded  as  im- 
pliedly restricted  to  the  Federal  courts,  in 
view  of  the  concurrent  jurisdiction  pro- 
vision of  the  judiciary  act  of  August  13, 
1888  (25  Stat,  at  L.  433,  chap.  866,  U.  6. 
Comp.  Stat.  1901,  p.  608),  §  1,  and  of  the 
amendment  made  by  the  act  of  April  6, 
1910  (36  Stat,  at  L  291,  chap.  143),  to 
the  original  employers'  liability  act,  which, 
instead  of  granting  jurisdiction  to  the  stata 
courts,  presupposes  that  thej  already  pos- 
sess it. 

eSd.  Note.— For  other  cases,  see  Courts,  Cent 
.  H  1324-1341,  1372-1374;    Dec  Dig.  ft  489.*] 

Courts  ({  494*)— Concurrent  Jurisdic- 
tion—EJnforcing  Bights  under  Fed- 
eral Statute. 

9.  Jurisdiction  of  an  action  to  enforce  the 
rights  arising  under  the  employers'  lii^ 
bility  act  of  April  22,  1908,  regulating  the 
liability  of  interstate  railway  carriers  for 
the  death  or  injury  of  their  employees 
while  engaged  in  interstate  commerce,  may 
not  be  declined  by  the  courts  of  a  state 
whose  ordinary  jurisdiction  as  prescribed 
by  local  laws  is  adequate  te  the  occasion, 
on  the  theory  that  such  statute  is  not  in 
harmony  with  the  policy  of  the  state,  or 
that  the  exercise  ox  such  jurisdiction  will 
be  attended  by  inconvenienee  and  confusion 
because  of  the  difTerent  standards  of  right 
esteblished  by  the  congressional  act  and 
those  recognized  by  the  laws  of  the  stete. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  185S-1371;    Dec.  Dig.  |  484.*] 

[Nos.  120,  170,  289,  and  290.] 

Argued  February  20  and  21,  1911.    Decided 
January  15,  1912. 

IN  ERROR  te  the  Supreme  Court  of  Er- 
rors of  the  Stete  of  Connecticut  te  re* 
view  a  judgment  which  affirmed  a  judgment 
of  the  Superior  Court  of  New  London 
County  in  that  stete  susteining  a  demurrer 
te  a  complaint  based  upon  the  Federal  em- 
ployers' liability  act.  Reversed  and  re- 
manded for  further  proceedings.  Also— 
IN  ERROR  te  the  Circuit  Court  of  the 
United  Stetes  for  the  District  of  Min- 
nesota te  review  a  judgment  in  favor  of 
plaintilT  in  an  action  based  on  the  Federal 
employers'  liability  act.    Affirmed.    Also— 

CROSS  WRITS  OP  ERROR  to  the  ar- 
cuit  Court  of  the  United  States  for  tha 
District  of  Massachusette  te  review  a  judg- 
ment in  favor  of  plaintilT  in  an  action  based 
on  the  Federal  employers'  liability  act.  Af* 
firmed. 

See  same  cases  below.  No.  120,  82  C<mui. 
373.  73  Atl.  762;  Nos.  289,  290.  173  Fed. 
494. 
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•  Statement  fay  Mr.  JiiBtiee  Van  Devan* 
teir: 

No.    120. 

This  was  an  action  by  a  citizen  of  Con- 
necticut against  a  railroad  corporation  of 
that  state,  to  recover  for  personal  injuries 
suffered  by  the  plaintiff  while  in  the  de- 
fendant's service.  The  injuries  occurred  in 
Connecticut  August  6,  1908,  the  action  was 
commenced  in  one  of  the  superior  courts 
^  of  that  state  in  October  following,  and  the 

•  right *of  action  was  based  solely  on  the  act 
of  Congress  of  April  22,  1908.  [36  Stat, 
at  L.  66,  chap.  149,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1171.]  According  to  the  complaint, 
the  injuries  occurred  while  the  defendant, 
as  a  common  carrier  by  railroad,  was  en- 
gaged in  commerce  between  some  of  the 
■tates,  and  while  the  plaintiff,  as  a  loco- 
motive fireman,  was  employed  by  the  de- 
fendant in  such  commerce,  and  the  injuries 
proximately  resulted  from  negligence  of  the 
plaintiff's  fellow  servants,  who  also  were 
employed  by  the  defendant  in  such  com- 
merce. A  demurrer  to  the  complaint  was 
interposed  upon  the  grounds,  first>  that 
the  act  of  Congress  was  repugnant  in  desig- 
nated aspects  to  the  Constitution  of  the 
United  States,  and,  second,  that,  even  if 
the  act  were  valid,  a  right  of  action  there- 
under could  not  be  enforced  in  the  courts 
of  the  state.  The  demurrer  was  sustained, 
judgment  was  rendered  against  the  plain- 
tiff, the  judgment  subsequently  was  af- 
firmed by  the  supreme  court  of  errors  of 
the  state  (82  Conn.  373,  73  Atl.  762),  upon 
the  authority  of  Hoxie  v.  New  York,  N.  H. 
ft  H.  R.  Co.  82  Conn.  352,  73  Atl.  764,  17 
A.  ft  E.  Ann.  Cas.  324,  and  the  plaintiff 
then  sued  out  the  present  writ  of  error. 
No.   170. 

niis  was  an  action  by  the  personal  rep- 
resentative of  a  deceased  employee  of  a 
railroad  corporation  to  recover,  for  the  ex- 
clusive benefit  of  the  surviving  widow,  for 
the  death  of  the  employee,  which  resulted 
from  an  injury  suffered  in  the  course  of  his 
employment.  The  injury  and  death  oc- 
curred in  Montana,  September  26,  1908,  the 
action  was  commenced  in  the  circuit  court 
of  the  United  States  for  the  district  of 
Minnesota,  October  4,  1909,  and  the  right 
of  action  was  based-  solely  on  the  act  of 
Congress  before  mentioned.  It  appeared 
from  the  complaint  that  the  injury  occur- 
red while  the  defendant,  as  a  common  car- 
rier by  railroad,  was  engaged  in  commerce 
between  some  of  the  states,  and  while  the 
deceased,  as  a  locomotive  fireman,  was  em- 
»  ployed  by  the  defendant  in*such  commerce; 
that  the  injury  proximately  resulted  from 
negligence  of  fellow  servants  of  the  de- 
ceased, who  also  were  employed  by  the  de- 
fendant in  such  commerce;  that  the  de- 
eeased  resided  in  Montana,  and  died  with- 


I  out  issue  or  a  surviving  father  or  mother, 
'  but  leaving  a  widow  and  also  a  sister;  and 
that  if  the  statutes  of  Montana  were  ap- 
plicable, the  recovery  should  be  for  the 
equal  benefit  of  the  widow  and  sister,  and 
not  for  the  exclusive  benefit  of  the  widow, 
as  prayed  in  the  complaint,  and  as  pro- 
vided in  the  act  of  Congress.  The  defend- 
ant challenged  the  validity  of  the  act  by  a 
demurrer  to  the  complaint,  and  in  the  sub- 
sequent proceedings  insisted  that  the  re- 
covery, if  any,  should  be  for  the  benefit  of 
the  widow  and  sister  jointly,  and  not  for 
the  benefit  of  the  widow  alone,  but  the  de- 
murrer and  the  insistence  were  overruled, 
and  judgment  was  rendered  for  the  plaintiff 
for  the  exclusive  benefit  of  the  widow,  as 
prayed.  By  a  direct  writ  of  error  the  de- 
fendant seeks  a  reversal  of  that  judgment. 
Nos.  289  and  290. 

These  writs  of  error  relate  to  the  judg- 
ment in  a  single  case.  It  was  an  action 
by  the  personal  representative  of  a  de- 
ceased employee  of  a  railroad  corporation 
to  recover,  for  the  benefit  of  the  surviving 
widow  and  children,  for  the  death  of  the 
employee,  which  resulted  from  an  injury 
suffered  in  the  course  of  his  employment. 
The  injury  and  death  occurred  in  Connecti- 
cut, February  11,  1909,  the  action  was 
commenced  in  the  circuit  court  of  the  Unit- 
ed States  for  the  district  of  Massachusetts 
in  July  following,  and  the  right  of  action 
asserted  in  the  second  count  of  the  declara- 
tion was  based  on  the  act  of  Congress  be- 
fore mentioned.  There  were  several  other 
counts,  but  they  may  be  passed  without 
special  notice.  It  was  charged  in  the  seo- 
ond  count  that  the  injury  occurred  while 
the  *  defendant,  as  a  common  carrier  by! 
railroad,  was  engaged  in  commerce  between 
some  of  the  states,  and  while  the  deceased, 
in  the  course  of  his  employment  by  the 
defendant  in  such  commerce,  was  engaged 
in  replacing  a  drawbar  on  one  of  the  de- 
fendant's cars  then  in  use  in  such  com- 
merce, and  that  the  injury  proximately  re- 
sulted from  negligence  of  fellow  servants 
of  the  deceased  in  pushing  other  cars 
against  the  one  on  which  he  was  working. 
A  demurrer  to  that  count  challenged  the 
validity  of  the  act  of  Congress,  but  the 
demurrer  was  overruled.  The  defendant 
answered,  putting  in  issue  all  that  waa 
stated  in  that  count,  and  also  alleging 
that  the  deceased,  by  his  own  negligence, 
contributed  to  the  injury  which  resulted  in 
his  death,  and  therefore  that  the  damages 
should  be  diminished  in  proportion  to  the 
amount  of  negligence  attributable  to  him. 
A  trial  to  the  court  and  a  jury  resulted  in 
a  verdict  and  judgment  for  the  plaintiff 
upon  the  second  count,  and  there  was  a 
judgment  for  the  defendant  upon  the  other 
eounta.    Each  party  has  sued  out  a  direel 
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writ  of  error  from  this  court.  The  defend- 
ant calls  in  qneation  the  ruling  upon  its 
demurrer  and  other  rulings  in  the  progress 
of  the  cause,  notably  such  as  related  to 
the  nature  of  the  employment  in  which  the 
deceased  and  the  fellow  servants  whose 
conduct  was  in  question  were  engaged  at 
the  time  of  the  injury,  and  to  the  ad- 
measurement of  the  damages.  The  plain- 
tiff makes  no  complaint  of  the  judgment 
upon  the  second  count>  and,  if  it  shall  be 
affirmed,  wishes  to  waive  her  objections  to 
the  judgment  upon  the  other  counts. 

The  act  whose  validity  is  drawn  in  ques- 
tion (35  Stat,  at  L.  65,  chap.  149,  U.  S. 
Comp.  Stat.  Supp.  1909,  p.  1171),  and  the 
amendment  of  April  5,  1910  (36  Stat,  at 
L.  291,  chap.  143),  are  as  follows: 

An  Act  Relating  to  the  Liability  of  Com- 
mon Carriers  by  Railroad  to  Their  Em- 
ployees in  Certain  Cases. 
I.  Be  it  enacted  by  the  Senate  and  House 
*  of^Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That 
every  common  carrier  by  railroad,  while 
engaging  in  commerce  between  any  of  the 
several  states  or  territories,  or  between  any 
of  the  states  and  territories,  or  between  the 
District  of  Columbia  and  any  of  the  states 
or  territories,  or  between  the  District  of 
Columbia  or  any  of  the  states  or  terri- 
tories and  any  foreign  nation  or  nations, 
shall  be  liable  in  damages  to  any  person 
suffering  injury  while  he  is  employed  by 
such  carrier  in  such  commerce,  or,  in  case 
of  the  death  of  such  employee,  to  his  or 
her  personal  representative,  for  the  bene- 
fit of  the  surviving  widow  or  husband  and 
children  of  such  employee;  and,  if  none, 
then  of  such  employee's  parents;  and,  if 
none,  then  of  the  next  of  kin  dependent 
upon  such  employee,  for  such  injury  or 
death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents, 
or  employees  of  such  carrier,  or  by  reason 
of  any  defect  or  insufficiency,  due  to  its 
negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment. 

Sec.  2.  That  every  conunon  carrier  by 
railroad  in  the  territories,  the  District  of 
Columbia,  the  Panama  canal  zone,  or  other 
possessions  of  the  United  States,  shall  be 
liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  car- 
rier in  any  of  said  jurisdictions,  or,  in 
case  of  the  death  of  such  employee,  to  his 
or  her  personal  representative,  for  the  bene- 
fit of  the  surviving  widow  or  husband  and 
children  of  such  employee;  and,  if  none, 
then  of  such  employee's  parents;  and,  if 
none«  then  of  the  next  of  kin  dependent 
apon   such   employee^   for   such  injury  or 


death  resulting  in  whole  or  in  pari 
the  negligence  of  any  of  the  officers,  agents^ 
or  employees  of  such  carrier,  or  by  reason 
of  any  defect  or  insufficiency,  due  to  its 
negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or   other  equipment. 

Sec.  3.  That  in  all  actions  hereafter 
brought  against*  any  such  common  carrier 
by  railroad  under  or  by  virtue  of  any  of 
the  provisions  of  this  act,  to  recover  dam* 
ages  for  personal  injuries  to  an  employee, 
or  where  such  injuries  have  resulted  in  hia 
death,  the  fact  that  the  employee  may  haTS 
been  guilty  of  contributory  n^ligence 
shall  not  bar  a  recovery,  but  the  damages 
shall  be  diminished  by  the  jury  in  propor- 
tion to  the  amount  of  negligence  attrib* 
utable  to  such  employee:  Provided,  That 
no  such  employee  who  may  be  injured  or 
killed  shall  be  held  to  have  been  guil^  of 
contributory  ne^igence  in  any  case  wherA 
the  violation  by  such  common  carrier  of 
any  statute  enacted  for  the  safety  of  em* 
ployees  contributed  to  the  injury  or  death 
of  such  employee. 

Sec.  4.  That  in  any  action  broughill 
against  any  common  carrier  under  or  bj 
firtue  of  any  of  the  provisions  of  this  ad 
to  recover  damages  for  injuries  to,  or  tha 
death  of,  any  of  its  employees,  such  em- 
ployee shall  not  be  held  to  have  assumed 
the  risks  of  his  employment  in  any  caaa 
where  the  violation  by  such  conunon  car« 
rier  of  any  statute  enacted  for  the  safetj 
of  employees  contributed  to  the  injury  or 
death  of  such  employee. 

Sec.  6.  That  any  contract,  rule,  regular 
tion,  or  device  whatsoever,  the  purpose  or 
intent  of  which  shall  be  to  enable  any  com* 
mon  carrier  to  exempt  itself  from  any  liar 
bility  created  by  this  act,  shall  to  that  ex- 
tent be  void:  Provided,  That  in  any  ao- 
tion  brought  against  any  such  common  car* 
rier  under  or  by  virtue  of  any  of  the  pro- 
visions of  this  act,  such  common  carrier 
may  set  off  therein  any  stmt  it  has  con* 
tributed  or  paid  to  any  insurance,  relief 
benefit,  or  indemnity  that  may  have  been 
paid  to  the  injured  employee  or  the  per* 
son  entitled  thereto  on  account  of  the  in* 
jury  or  death  for  which  said  action  was 
brought. 

Sec.  6.  That  no  action  shall  be  main- 
tained under  this  act  unless  commenced 
within  two  years  from  the  day  the  cause  of 
action  accrued. 

Sec  7.  niat  the  term  "common  carrier**, 
as  used  in* this  act  shall  include  the  re* 
oeiver  or  receivers  or  other  persons  or  cor^ 
porations  charged  with  the  duty  of  tho 
management  and  operation  of  the  business 
of  a  conmion  carrier. 

See.  8.  That  nothing  in  this  act  shall  be 
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held  to  limit  the  duty  or  liability  of  com- 
mon carriers,  or  to  impair  the  rights  of 
their  employees  under  any  other  act  or 
acts  of  Congress,  or  to  affect  the  prosecu- 
tion of  any  pending  proceeding  or  right  of 
action  under  the  act  of  Congress  entitled, 
"An  Act  Relating  to  Liability  of  Common 
Carriers  in  the  District  of  Columbia  and 
Territories,  and  to  Common  Carriers  En- 
gaged in  Commerce  between  the  States  and 
Foreign  Nations  to  their  Employees,"  ap- 
proved June  eleventh,  nineteen  hundred 
and  six.  [34  Stat,  at  L.  232,  chap.  3073, 
U.  S.  Comp.  Stat.  Supp.  1909,  p.  1148]. 
Approved  April  22,  1908. 


An  Act  to  Amend  an  Act  Entitled,  ''An 
Act  Relating  to  the  Liability  of  Common 
Carriers  by  Railroad  to  Their  Employees 
in  Certain  Cases,"  Approved  April  Twen- 
ty-second, Nineteen  Hundred  and  Eight. 
Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America   in   Congress   assembled.  That  an 
act  entitled  ''An  Act  Relating  to  the  Lia- 
bility of  Common  Carriers  by  Railroad  to 
Their    Employees    in    Certain    Cases,"    ap- 
proved April  twenty-second,  nineteen  hun- 
dred and  eight,  be  amended  in  section  six 
ao  that  said  section  shall  read: 

Sec.  6.  That  no  action  shall  be  main- 
tained under  this  act  unless  commenced 
within  two  years  from  the  day  the  cause 
of  action  accrued. 

"Under  this  act  an  action  may  be 
brought  in  a  circuit  court  of  the  United 
States,  in  the  district  of  the  residence  of 
the  defendant,  or  in  which  the  cause  of  ac- 
tion arose,  or  in  which  the  defendant  shall 
be  doing  business  at  the  time  of  com- 
mencing such  action.  The  jurisdiction  of 
the  courts  of  the  United  States  under  this 
act  shall  be  concurrent  with  that  of  the 
2  courts  of  the  several  states,  and  no  case 
*  arising  under  this  act  and  brought  in  any 
state  court  of  competent  jurisdiction  shall 
be  removed  to  any  court  of  the  United 
States." 

Sec.  2.  That  said  act  be  further  amended 
by  adding  the  following  section  as  section 
nine  of  said  act: 

"Sec  9.  That  any  right  of  action  given 
by  this  act  to  a  person  suffering  injury 
•hall  survive  to  his  or  her  personal  rep- 
resentative, for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  em- 
ployee, and  if  none,  then  of  such  em- 
ployee'a  parents;  and,  if  none,  then  of  the 
Bert  of  kin  dependent  upon  such  employee; 
bvi  in  such  cases  there  shall  be  only  one 
recovery  for  the  same  injury."* 
Approved*  April  6,  1910. 


Mr.  Donald  6.  Perkins  for  Mondou. 

Mr.  Samuel  A.  Anderson  for  Babcock, 
Administratrix. 

Messrs.  Endicott  P.  Saltonstall  and 
George  D.  Burrage  for  Walsh,  Administra- 
trix. 

Mr.  Charles  W.  Bunn  for  the  Northern 
P.  R.  Co. 

Messrs.  John  L.  Hall,  Edward  D.  Rob- 
bins,  and  Joseph  F.  Berry,  for  the  New 
York,  N.  H.  &  H.  R.  Co. 

The  late  Solicitor  General  Bowers,  At- 
torney General  Wickersham,  and  Special 
Assistant  to  the  Attorney  General,  J.  C. 
McReynolds,  for  the  United  States  as 
amicua  auricp,  ^ 

^Mr.  Justice  Van  Devanter,  after  stat-* 
ing  the  cases  as  above,  delivered  the  opin- 
ion of  the  court: 

The  principal  questions  presented  in 
these  cases  as  discussed  at  the  bar  and  in 
the  briefs  are:  1.  May  Congress,  in  the 
exertion  of  its  power  over  interstate  com- 
merce, regulate  the  relations  of  common 
carriers  by  railroad  and  their  employees 
while  both  are  engaged  in  such  commerce? 
2.  Has  Congress  exceeded  its  power  in  that 
regard  by  prescribing  the  regulations  which 
are  embodied  in  the  act  in  question?  3. 
Do  those  regulations  supersede  the  laws  of 
the  states  in  so  far  as  the  latter  cover  the 
same  field?  4.  May  rights  arising  under 
those  regulations  be  enforced,  as  of  right, 
in  the  courts  of  the  states  when  their 
jurisdiction,  as  fixed  by  local  laws,  is  ade- 
quate to  the  occasion? 

The  clauses  in  the  Constitution  (art.  I.^ 
§  8,  clauses  3  and  18)  which  confer  upon 
Congress  the  power  "to  regulate  conunerce 
.  .  .  among  the  several  states,"  and  "to 
make  all  laws  which  shall  be  necessary  and 
proper"  for  the  purpose,  have  been  con- 
sidered by  this  court  so  often  and  in  such 
varied  connections  that  some  propositions 
bearing  upon  the  extent  and  nature  of  this 
power  have  come  to  be  so  firmly  settled 
as  no  longer  to  be  open  to  dispute,  among 
them  being  these: 

1.  The  term  "commerce"  comprehends 
more  than  the  mere  exchange  of  goods.  It 
embraces  commercial  intercourse  in  all  its 
branches,  including  transportation  of  pas- 
sengers and  property  by  common  carriers, 
whether  carried  on  by  water  or  by  land. 

2.  The  phrase  "among  the  several  states" 
marks  the  distinction,  for  the  purpose  of 
governmental  regulation,  between  commerce 
which  concerns  two  or  more  states  and 
commerce  which  is  confined  to  a  single  ft* 
state  and  does* not  affect  other  states,—  ? 
the  power  to  regulate  the  former  being 
conferred  upon  Congress  and  the  regular 
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tion  of  the  latter  remaining  with  the  etatee 
leverallj. 

8.  "To  r^gulate^**  in  the  sense  intended, 
is  to  foster,  protect,  control,  and  restrain, 
with  appropriate  regard  for  the  welfare  of 
those  who  are  immediately  concerned  and 
of  the  publie  at  large. 

4.  This  power  over  commerce  among  the 
states,  so  conferred  upon  Congress,  is  com- 
plete in  itself,  extends  incidentally  to 
every  instrument  and  agent  by  which  such 
commerce  is  carried  on,  may  be  exerted  to 
its  utmost  extent  over  every  part  of  such 
commerce,  and  is  subject  to  no  limitations 
save  such  as  are  prescribed  in  the  Ck)n8ti- 
tution«  But,  of  course,  it  does  not  extend 
to  any  matter  or  thing  which  does  not 
have  a  real  or  substantial  relation  to  some 
part  of  such  commerce. 

6.  Among  the  instruments  and  agents  to 
which  the  power  extends  are  the  railroads 
over  which  transportation  from  one  state 
to  another  is  conducted,  the  engines  and 
ears  by  whioh  such  transportation  is  ef- 
fected, and  all  who  are  in  any  wise  en- 
gaged in  such  transportation,  whether  as 
common  carriers  or  as  their  employees. 

6.  The  duties  of  common  carriers  in  re- 
spect of  the  safety  of  their  employees,  while 
both  are  engaged  in  commerce  among  the 
states,  and  the  liability  of  the  former  for 
injuries  sustained  by  the  latter,  while  both 
are  so  engaged,  have  a  real  or  substantial 
relation  to  such  commerce,  and  therefore 
are  within  the  range  of  this  power. 
Cooley  V.  Port  Wardens,  12  How.  299,  316- 
817,  13  L.  ed.  900,  1003,  1004;  The  Lot- 
tawanna  (Rodd  v.  Heartt)  21  Wall.  558, 
677,  22  L.  ed.  664,  662;  Sherlock  v.  Ailing, 
93  U.  8.  99,  103-105,  23  L.  ed.  819-821; 
Smith  V.  Alabama,  124  U.  8.  465,  479,  31 
L.  ed.  608,  512,  1  Inters.  Com.  Rep.  804, 
8  Sup.  Ct  Rep.  564;  Nashville,  G.  &  St. 
L.  R.  Co.  V.  Alabama,  128  U.  S.  96,  99, 
32  L.  ed.  352,  363,  2  Inters.  Com.  Rep.  238. 
0  Sup.  Ct.  Rep.  28;  Peirce  v.  Van  Dusen, 
69  L.R.A.  705,  24  C.  C.  A.  280,  47  U.  S. 
App.  339,  78  Fed.  693,  698-700;  Baltimore 
ft  0.  R.  Co.  V.  Baugh,  149  U.  S.  368,  378, 
37  L.  ed.  772,  776,  13  Sup.  Ct.  Rep.  914; 
Patterson  v.  The  Eudora,  190  U.  S.  169, 
176,  47  L.  ed.  1002,  1006,  23  Sup.  Ct.  Rep. 
821;  Johnson  v.  Southern  P.  Co.  196  U.  S. 
1,  49  L.  ed.  363,  25  Sup.  Ct.  Rep.  168; 
Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  205 

00  U.  S.  1,  61  L.  ed.  681,  27  Sup.  Ct.  Rep. 

7  407;* Employers'  Liability  Cases  (Howard 
V.  niinois  C.  R.  Co.)  207  U.  S.  463,  495, 
62  L.  ed.  297,  308,  28  Sup.  Ct.  Rep.  141; 
Adair  v.  United  States,  208  U.  S.  161,  176- 
178,  52  L.  ed.  436,  443,  444,  28  Sup.  Ct 
Rep.  277,  13  A.  &  E.  Ann.  Cas.  764;  Balti- 
more &  O.  R.  Co.  V.  Interstate  Commerce 
Commission,  221  U.  8.  612,  618,  55  L.  ed. 


878,  882»  81  Sup.  Ct  Eep.  821;  Southern 
R.  Co.  V.  United  States,  222  U.  S.  20,  56  L. 
ed.  72,  32  Sup.  Ct  Rep.  2. 

As  is  well  said  in  the  brief  prepared  by 
the    late    Solicitor    General:      "Interstat* 
commerce — ^if  not  always,  at  any  rate  when 
the  commerce  is  transportation — ^is  an  aei» 
Congress,  of  course,  can  do  anything  which, 
in  the  exercise  by  itself  of  a  fair  discre- 
tion, may  be  deemed  appropriate  to  sava 
the  act  of  interstate  commerce  from  pre- 
vention or  interruption,  or  to  make  thai 
act   more   secure,  more   reliable,   or   mora 
efficient.     The  act  of  interstate  commerce 
is  done  by  the  labor  of  men  and  with  tha 
help  of  things;  and  these  men  and  things 
are  the  agents  and  instruments  of  the  com- 
merce.    If  the  agents  or  instruments  are 
destroyed  while   they   are  doing  the  act, 
commerce  is  stopped;  if  the  agents  or  in- 
struments are  interrupted,  commerce  is  in- 
terrupted;   if   the   agents   or    instruments 
are  not  of  the  right  kind  or  quality*  com- 
merce in  consequence  becomes  slow  or  cost- 
ly or  unsafe  or  otherwise  inefficient;   and 
if  the  conditions  under  which  the  agents 
or  instruments  do  the  work  of  commerce 
are  wrong  or  disadvantageous,  those  bad 
conditions  may  and  often  will  prevent  or 
interrupt  the   act   of   commerce   or   make 
it  less  expeditious,  less  reliable,  less  eco- 
nomical, and  less  secure.     Therefore,  Con- 
gress may  legislate  about  the  agents  and 
instruments   of    interstate   commerce,   and 
about   the   conditions    under   which    those 
agents  and  instruments  perform  the  work 
of  interstate  commerce,  whenever  such  leg- 
islation bears,  or,  in  the  exercise  of  a  fair 
legislative    discretion,    can    be    deemed    to 
bear,  upon  the  reliability  or  promptness  or 
economy  or  security  or  utility  of  the  in- 
terstate commerce  act" 

In  view  of  these  settled  propositions,  it 
does  not  admit  of  doubt  that  the  answer 
to  the  first  of  the  questions  before  stated 
must  be  that  Congress,  in  the  exertion  of 
its  power  over  interstate  commerce,  may  ^ 
regulate  the  relations*  of  common  carriers  • 
by  railroad  and  their  employees,  while  both 
are  engaged  in  such  commerce,  subject  al- 
ways to  the  limitations  prescribed  in  tha 
Constitution,  and  to  the  qualification  that 
the  particulars  in  which  those  relations  are 
regulated  must  have  a  real  or  substantial 
connection  with  the  interstate  commerce 
in  which  the  carriers  and  their  employees 
are  engaged. 

We  come,  then,  to  inquire  whether  Con- 
gress has  exceeded  its  power  in  that  regard 
by  prescribing  the  regulations  embodied 
in  the  present  act.  It  is  objected  that  it 
has,  (1)  because  the  abrogation  of  the  fel- 
low-servant rule,  the  extension  of  the  car- 
rier's liability  to  cases  of  death,  and  tha 
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restriction  of  the  defenses  of  contributory 
negligence  and  assumption  of  risk,  haye 
BO  tendency  to  promote  the  safety  of  the 
employees,  or  to  advance  the  commerce  in 
which  they  are  engaged;  (2)  because  the 
liability  imposed  for  injuries  sustained  by 
one  employee  through  the  negligence  of 
another,  although  confined  to  instances 
where  the  injured  employee  is  engaged  in 
interstate  commerce,  is  not  confined  to  in- 
stances where  both  employees  are  so  en- 
gaged; and  (3)  because  the  act  offends 
against  the  5th  Amendment  to  the  Con- 
stitution (a)  by  unwarrantably  interfering 
with  the  liberty  of  contract,  and  (b)  by 
arbitrarily  placing  all  employers  engaged 
in  interstate  commerce  by  railroad  In  a  dis- 
farored  class,  and  all  their  employees  engag- 
ed in  such  commerce  in  a  favored  class. 

Briefly  stated,  the  departures  from  the 
eommon  law  made  by  the  portions  of  the 
act  against  which  the  first  objection  is 
leveled  are  these:  (a)  The  rule  that  the 
negligence  of  one  employee  resulting  in 
injury  to  another  was  not  to  be  attributed 
to  their  common  employer  is  displaced  by 
a  rule  imposing  upon  the  employer  re- 
sponsibility for  such  an  injury,  as  was 
done  at  common  law  when  the  injured  per- 
son was  not  an  employee;  (b)  the  rule 
exonerating  an  employer  from  liability  for 
g  injury  sustained  by  an  employee  through 
•  the  concurring  negligence  of  the* employer 
and  the  employee  is  abrogated  in  all  in- 
stances where  the  employer's  violation  of 
a  statute  enacted  for  tiie  safety  of  his 
employees  contributes  to  the  injury,  and  in 
other  instances  is  displaced  by  the  rule  of 
comparative  negligence,  whereby  the  exoner- 
ation is  only  from  a  proportional  part* of 
the  damages  corresponding  to  the  amount 
of  negligence  attributable  to  the  employee; 
(e)  the  rule  that  an  employee  was  deemed 
to  assume  the  risk  of  injury,  even  if  due 
to  the  employer's  negligence,  where  the  em- 
ployee voluntarily  entered  or  remained  in 
the  servioe  with  an  actual  or  presumed 
knowledge  of  the  conditions  out  of  which 
the  risk  arose,  is  abrogated  in  all  instances 
where  the  employer's  violation  of  a  statute 
enacted  for  the  safety  of  his  employees  con- 
tributed to  the  injury;  and  (d)  the  rule 
denying  a  right  of  action  for  the  death  of 
one  person,  caused  by  the  wrongful  act  or 
neglect  of  another,  is  displaced  by  a  rule 
vesting  such  a  right  of  action  in  the  per- 
sonal representatives  of  the  deceased,  for 
the  benefit  of  designated  relatives. 

Of  the  objection  to  these  changes  it  is 
enough  to  observe: 

First.  "A  person  has  no  property,  no 
vested  interest,  in  any  rule  of  the  common 
law.    That  is  only  one  of  the  forms  of  mu- 


nicipal law,  and  is  no  more  sacred  than 
any  other.  Rights  of  property  which  have 
been  created  by  the  common  law  cannot  be 
taken  away  without  due  process;  but  the 
law  itself,  as  a  rule  of  conduct,  may  be 
changed  at  the  will  ...  of  the  legis- 
lature, unless  prevented  by  constitutional 
limitations.  Indeed,  the  great  office  of 
statutes  is  to  remedy  defects  in  the  com- 
mon law  as  they  are  developed,  and  to 
adapt  it  to  the  changes  of  time  and  cir- 
cumstances." Munn  V.  Illinois,  94  U.  8. 
113,  134,  24  L.  ed.  77,  87;  Martin  v.  Pitts- 
burg &  L.  E.  R.  Co.  203  U.  S.  284,  294, 
51  L.  ed.  184,  191,  27  Sup.  Ct.  Rep.  100,  8 
A.  k  E.  Ann.  Cas.  87;  The  Lottawanna 
(Rodd  V.  Heartt),  21  Wall.  558,  677,  22 
L.  ed.  654,  682;  Western  U.  Teleg.  Co.  v. 
Commercial  Mill.  Co.  218  U.  S.  406,  417, 
54  L.  ed.  1088,  31  Sup.  Ct.  Rep.  50. 

Second.  The  natural  tendency  of  thei 
changes  described* is  to  impel  the  carriers  < 
to  avoid  or  prevent  the  negligent  acts  and 
omissions  which  are  made  the  bases  of  the 
rights  of  recovery  which  the  statute 
creates  and  defines;  and  as  whatever  makes 
for  that  end  tends  to  promote  the  safety 
of  the  employees  and  to  advance  the  corn- 
merce  in  which  they  are  engaged,  we  en- 
tertain no  doubt  that  in  making  those 
changes  Congress  acted  within  the  limits 
of  the  discretion  confided  to  it  by  the  Con- 
stitution.  Lottery  Case  (Champion  t. 
Ames)  188  U.  S.  321,  353,  355,  47  L.  ed« 
492.  800,  501,  28  Sup.  Ct  Rep.  321;  At- 
lantic Coast  Line  R.  Co.  v.  Riverside  Mills, 
219  U.  S.  186,  208.  55  L.  ed.  167.  181.  31 
L.  R.  A.  (N.  S.)  7,  31  Sup.  Ct  Rep.  164. 

We  are  not  unmindful  that  that  end  was 
being  measurably  attained  through  the 
remedial  legislation  of  the  several  states, 
but  that  legislation  has  been  far  from  uni- 
form, and  it  undoubtedly  rested  with  Con* 
gress  to  determine  whether  a  national  law, 
operating  uniformly  in  all  the  states,  up- 
on all  carriers  by  railroad  engaged  in  in- 
terstate commerce,  would  better  subserve 
the  needs  of  that  commerce.  The  Lotta- 
wanna (Rodd  V.  Heartt),  21  Wall.  558, 
581,  582,  22  L.  ed.  654,  664;  Baltimore  k 
0.  R.  Co.  V.  Baugh,  149  U.  S.  368,  378, 
379,  37  L.  ed.  772,  777,  778,  13  Sup.  Ct.. 
Rep.  914. 

The  second  objection  proceeds  upon  the 
theory  that,  even  although  Congress  has 
power  to  regulate  the  liability  of  a  carrier 
for  injuries  sustained  by  one  employee 
through  the  negligence  of  another,  where 
all  are  engaged  in  interstate  commerce, 
that  power  does  not  embrace  instances 
where  the  negligent  employee  is  engaged 
in  intrastate  commerce.  But  this  is  a  mis- 
taken theory,  in  that  it  treats  the  source 


tt  SUPBEICE  OOURT  BEPORTER. 


OOT.  Tbm, 


of  the  injnrj,  rather  than  its  effect  upon 
interstate  eommeroe,  aa  the  criterion  of 
eongreesional  power.  As  waa  aaid  in 
Southern  R.  Co.  ▼.  United  States,  222  U. 
S.  20, 27, 56  L.  ed.  72, 32  Sup.Ct  Rep.  2,  that 
power  is  plenary,  and  competently  may  be 
exerted  to  secure  the  safety  of  interstate 
transportation  and  of  those  who  are  em- 
ployed therein,  no  matter  what  the  source 
of  the  dangers  which  threaten  it.  The 
present  act,  unlike  the  one  condemned  in 
Employers'  Liability  Cases  (Howard  ▼.  II- 
Unois  C.  R.  Co.)  207  U.  S.  403,  52  L.  ed. 
297,  28  Sup.  Ct  Rep.  141,  deals  only  with 
the  liability  of  a  carrier  engaged  in  inter- 
state commerce  for  injuries  *  sustained  by 
its  employees  while  engaged  in  such  com- 
merce. And  this  being  so,  it  is  not  a 
Talid  objection  that  the  act  embraces  in- 
stances where  the  causal  negligence  is  that 
of  an  employee  engaged  in  intrastate  com- 
merce; for  such  negligence,  when  operating 
injuriously  upon  an  employee  engaged  in 
interstate  commerce,  has  the  same  effect 
upon  that  commerce  as  if  the  negligent 
employee  were  also  engaged  therein. 

Next  in  order  is  the  objection  that  the 
provision  in  §  6,  declaring  Toid  any  con- 
tract, rule,  regulation,  or  device,  the  pur- 
pose or  intent  of  which  is  to  enable  a  car- 
rier to  exempt  itself  from  the  liability 
which  the  act  creates,  is  repugnant  to  the 
6th  Amendment  to  the  Constitution  as  an 
unwarranted  interference  with  the  liberty 
of  contract.  But  of  this  it  suffices  to  say, 
in  view  of  our  recent  decisions  in  Chicago, 
B.  &  Q.  R.  Co.  V.  McGuire,  219  U.  S.  549, 
55  L.  ed.  328,  31  Sup.  Ct.  Rep.  259;  At- 
lantic Coast  Line  R.  Co.  v.  Riverside  Mills, 
219  U.  S.  186,  55  L.  ed.  167,  31  L.R.A. 
;(N.S.)  7,  31  Sup.  Ct  Rep.  164,  and  Balti- 
more &  O.  R.  Co.  V.  Interstate  Commerce 
Commission,  221  U.  S.  612,  55  L.  ed.  878, 
31  Sup.  Ct.  Rep.  621,  that  if  Congress  pos- 
sesses the  power  to  impose  that  liability, 
which  we  here  hold  that  it  does,  it  also 
possesses  the  power  to  insure  its  efficacy 
by  prohibiting  any  contract,  rule,  regula- 
tion, or  device  in  evasion  of  it. 

Coming  to  the  question  of  classification, 
it  is  true  that  the  liability  which  the  act 
creates  is  imposed  only  on  interstate  car- 
riers by  railroad,  although  there  are  other 
interstate  carriers,  and  is  imposed  for  the 
benefit  of  all  employees  of  such  carriers 
by  railroad  who  are  employed  in  inter- 
state commerce,  although  some  are  not  sub- 
jected to  the  peculiar  hazards  incident  to 
the  operation  of  trains,  or  to  hazards  that 
differ  from  those  to  which  other  employees 
in  such  commerce,  not  within  the  act,  are 
exposed.  But  it  does  not  follow  that  this 
classification  is  violative  of  the  "due  proc- 
ess of  law"  clause  of  the  5th  Amendment. 


Even  if  it  be  assumed  that  that  clause  If 
equivalent  to  the  ''equal  protection  of  theg 
laws"  clause  of  the  14th* Amendment,  which  • 
is  the  most  that  can  be  claimed  for  it  here, 
it  does  not  take  from  Congress  the  power 
to  classify,  nor  does  it  condenm  exertions 
of  that  power  merely  because  they  occasion 
some  inequalities.  On  the  contrary,  it  ad- 
mits of  the  exercise  of  a  wide  discretion 
in  classifying  according  to  general,  rather 
than  minute,  distinctions,  and  condemns 
what  is  done  only  when  it  is  without  any 
reasonable  basis,  and  therefore  is  purely 
arbitrary.  Lindsley  v.  Natural  Carbonic 
Gas  Co.  220  U.  S.  61,  78,  55  L.  ed.  369, 
377,  31  Sup.  Ct.  Rep.  337.  Tested  by  these 
standards,  this  classification  is  not  objee* 
tionable.  Like  classifications  of  railroad 
carriers  and  employees  for  like  purposes^ 
when  assailed  under  the  equal  protection 
clause,  have  been  sustained  by  repeated  de- 
cisions of  this  court.  Missouri  P.  R.  Co.  t. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct  Rep.  1161;  Louisville  ft  N.  R. 
Co.  V.  Melton,  218  U.  S.  36,  54  L.  ed.  021, 
30  Sup.  Ct  Rep.  676;  Mobile,  J.  &  K.  a 
R.  Co.  y.  Tnmipseed,  210  U.  S.  35,  55  L. 
ed.  78,  32  L.ILA.(N.S.)  226,  31  Sup.  Ct 
Rep.  136. 

It  follows  that  the  answer  to  the  second 
of  the  questions  before  stated  must  be  that 
Congress  has  not  exceeded  its  power  by 
prescribing  the  regulations  embodied  in  the 
present  act. 

The  third  question,  whether  those  regu* 
lations  supersede  the  laws  of  the  states  in 
so  far  as  the  latter  cover  the  same  field, 
finds  its  answer  in  the  following  extracts 
from  the  opinion  of  Chief  Justice  Marshall 
in  M'Culloch  v.  Maryland,  4  Wheat  816, 
4  L.  ed.  579: 

(P.  405)  "If  any  one  proposition  could 
command  the  universal  assent  of  mankind, 
we  might  expect  it  would  be  this, — ^that  the 
government  of  the  Union,  though  limited 
in  its  powers,  is  supreme  within  its  sphere 
of  action.  This  would  seem  to  result  nee- 
essarily  from  its  nature.  It  is  the  goT- 
emment  of  all;  its  powers  are  delegated  by 
all;  it  represents  all,  and  acts  for  all. 
Though  any  one  state  may  be  willing  to 
control  its  operations,  no  state  is  willing 
to  allow  others  to  control  them.  The  na- 
tion, on  those  subjects  on  which  it  can  act,  ^ 
must  necessarily  bind  its* component  parts.!? 
But  this  question  is  not  left  to  mere  rea- 
son: the  people  have,  in  express  terms, 
decided  it,  by  saying,  'this  Constitution, 
and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,'  'shall 
be  the  supreme  law  of  the  land,'  and  by 
requiring  that  the  members  of  the  stats 
legislatures,  and  the  officers  of  the  execiH 
tive  and  judicial  departments  of  the  states, 
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■haU  take  the  oath  of  MtUij  to  it  The 
l^emment  of  the  United  States,  then, 
tiiough  limited  in  ita  powers,  is  supreme; 
and  its  laws,  when  made  in  pursuanee  of 
tiie  Oonstitntion,  form  the  supreme  law  of 
the  land,  'anything  in  the  Constitution  or 
laws  of  any  state  to  the  contrary  notwith- 
standing.' 

(P.  420)  rrhis  great  principle  is  that 
the  Constitution  and  the  laws  made  in  pur- 
suance thereof  are  supreme;  that  they  con- 
trol the  Constitution  and  laws  of  the  re- 
spective states,  and  cannot  be  controlled  by 
them." 

iLnd  particularly  apposite  is  the  repeti- 
tion of  that  principle  in  Smith  ▼.  Alabama, 
124  U.  S.  465,  478,  31  L.  ed.  508,  510,  1 
Inters.  Com.  Bep.  804,  8  Sup.  Ct.  Rep. 
6«4: 

*Th%  grant  of  power  to  Congress  in  the 
Constitution  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states,  it  is  conceded,  is  paramount  over 
all  legislative  powers  which,  in  consequence 
of  not  having  been  granted  to  Congress,  are 
reserved  to  the  states.  It  follows  that  any 
legislation  of  a  state,  although  in  pur- 
suance of  an  acknowledged  power  reserved 
to  it,  which  conflicts  with  the  actual  ezer- 
eiae  of  the  power  of  Congress  over  the  sub- 
ject of  conmierce,  must  give  way  before 
the  supremacy  of  the  national  authority." 

True,  prior  to  the  present  act,  the  laws 
of  the  several  states  were  regarded  as  de- 
terminative of  the  liability  of  employers 
engaged  in  interstate  commerce  for  injuries 
received  by  their  employees  while  engaged 
in  such  commerce.  But  that  was  because 
Congress,  although  empowered  to  regulate 
that  subject,  had  not  acted  thereon,  and 
le  because  the  subject  is  one  which  falls  with- 
•  in  the  police* power  of  the  states  in  the 
absence  of  action  by  Congress.  Sherlock 
V.  Ailing,  03  U.  S.  09,  23  L.  ed.  819;  Smith 
▼.  Alabama,  124  U.  S.  465,  473,  480,  482, 
81  L.  ed.  508,  510,  513,  514,  1  Inters.  Com. 
Bep.  804,  8  Sup.  Ct.  Bep.  564;  Nashville, 
C.  &  St.  L.  B.  Co.  V.  Alabama,  128  U.  S. 
90,  99,  32  L.  ed.  352,  353,  2  Inters.  Com. 
Rep.  238,  9  Sup.  Ct  Bep.  28;  Beid  v.  Colo- 
rado, 187  U.  S.  137,  146,  47  L.  ed.  108,  113, 
23  Sup.  Ct  Bep.  92,  12  Am.  Crim.  Bep. 
606.  The  inaction  of  Congress,  however, 
in  no  wise  affected  its  power  over  the  sub- 
ject The  Lottawanna  (Bodd  v.  Heartt), 
21  Wall  558,  581,  22  L.  ed.  654,  664; 
CHouoester  Ferry  Co.  ▼.  Pennsylvania,  114 
U.  &  196,  216,  29  L.  ed.  158,  166,  1  Inters. 
Com.  Bep.  382,  6  Sup.  Ct  Bep.  826.  And 
now  that  Congress  has  acted,  the  law&  of 
the  states,  in  so  far  as  they  cover  the  same 
field,  are  superseded,  for  necessarily  that 
which  is  not  supreme  must  yield  to  that 
which  is.  Gulf,  C.  &  8.  F.  B.  Co.  v.  Hefiey, 
32  S  .a  —12. 


168  U.  &  08,  104,  89  L.  ed.  010,  912,  15 
Sup.  Ct  Bep.  802;  Southern  B.  Co.  v.  Beid, 
No.  487,  222  U.  S.  424.  58  li.  ed.  257,  82 
Sup.  Ct.  Rep.  140;  Northern  P.  R.  Co.  v. 
Washington,  No.  136.  222  U.  S.  370,  66  K 
ed.  237,  82  Sup.  Ct  Rep.  160. 

We  come  next  to  consider  whether  rights 
arising  under  the  congressional  act  may  bo 
enforced,  as  of  right,  in  the  courts  of  the 
states  when  their  jurisdiction,  as  prescribed 
by  local  laws,  is  adequate  to  the  occasion. 
The  first  of  the  cases  now  before  us  was 
begun  in  one  of  the  superior  courts  of  the 
state  of  Connecticut,  and,  in  that  case,  the 
supreme  court  of  errors  of  the  state  an* 
swered  the  question  in  the  negative.  That 
however,  was  not  because  the  ordinary  Ju* 
risdiction  of  the  superior  courts,  as  defined 
by  the  Constitution  and  laws  of  the  state, 
was  deemed  inadequate  or  not  adapted  to 
the  adjudication  of  such  a  case,  but  because 
the  supreme  court  of  errors  was  of  opinion 

(1)  that  the  congressional  act  impliedly 
restricts  the  enforcement  of  the  rights 
which  it  creates  to  the  Federal  courts,  and 

(2)  that,  if  this  be  not  so,  the  superior 
courts  are  at  liberty  to  decline  cognizance 
of  actions  to  enforce  rights  arising  under 
that  act,  because  (a)  the  policy  manifested 
by  it  is  not  in  accord  with  the  policy  of 
the  state  respecting  the  liability  of  em« 
ployers  to  employees  for  injuries  received 
by  the  latter  while  in  the  service  of  the 
former,  and  (b)  it  would  be  inconvenient 
and  confusing  for  the  same  court  in  deal-  J 
ing  with  cases  of  the  •same  general  class,* 
to  apply  in  some  the  standards  of  right 
established  by  the  congressional  act  &nd 
in  others  the  different  standards  recog* 
nized  by  the  laws  of  the  state. 

We  are  quite  unable  to  assent  to  the 
view  that  the  enforcement  of  the  rights 
which  the  congressional  act  creates  was 
originally  intended  to  be  restricted  to  the 
Federal  courts.  The  act  contains  nothing 
which  is  suggestive  of  such  a  restriction, 
and  in  this  situation  the  intention  of  Con- 
gress was  reflected  by  the  provision  in  the 
general  jurisdictional  act,  "That  the  cir- 
cuit courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the 
courts  of  the  eeveral  states,  of  all  suits 
of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the 
simi  or  value  of  two  thousand  dollars,  and 
arising  under  the  Constitution  or  laws  of 
the  United  States.*'  25  Stat  at  L.  433, 
chap.  866,  §  1,  U.  S.  Comp.  Stat  1901,  p. 
508;  Robb  v.  Connolly,  111  U.  S.  624,  637, 
28  L.  ed.  542,  646,  4  Sup.  Ct  Rep.  544; 
United  States  v.  Barnes,  222  U.  S.  613,  56 
L,  ed.  291.  32  Sup.  Ct.  Rep.  117.  This  is  em- 
phasized by  the  amendment  engrafted  upon 
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of  the  injnrj,  rather  thaa  its  effect  upon 
intentate  eommeroe,  as  the  criterion  of 
congressional  power.  As  was  said  in 
Southern  R.  Co.  v.  United  States,  222  U. 
S.  20, 27;  66  L.  ed.  72, 32  Sup.Gt  Rep.  2,  that 
power  is  plenary,  and  competently  may  be 
exerted  to  secure  the  safety  of  interstate 
transportation  and  of  those  who  are  em- 
ployed therein,  no  matter  what  the  source 
of  the  dangers  which  threaten  it.  The 
present  act,  unlike  the  one  condemned  in 
Employers'  Liability  Cases  (Howard  ▼.  Il- 
linois C.  R.  Co.)  207  U.  S.  463,  52  U  ed. 
207,  28  Sup.  Ct  Rep.  141,  deals  only  with 
2  the  liability  of  a  carrier  engaged  in  inter- 
•  state  commerce  for  injuries  ^sustained  by 
its  employees  while  engaged  in  such  com- 
merce. And  this  being  so,  it  is  not  a 
Talid  objection  that  the  act  embraces  in- 
stances where  the  causal  negligence  is  that 
of  an  employee  engaged  in  intrastate  com- 
merce; for  such  negligence,  when  operating 
injuriously  upon  an  employee  engaged  in 
interstate  commerce,  has  the  same  effect 
upon  that  commerce  as  if  the  negligent 
employee  were  also  engaged  therein. 

Next  in  order  is  the  objection  that  the 
provision  in  §  5,  declaring  Toid  any  con- 
tract, rule,  regulation,  or  device,  the  pur- 
pose or  intent  of  which  is  to  enable  a  car- 
rier to  exempt  itself  from  the  liability 
which  the  act  creates,  is  repugnant  to  the 
6th  Amendment  to  the  Constitution  as  an 
unwarranted  interference  with  the  liberty 
of  contract.  But  of  this  it  suffices  to  say, 
in  view  of  our  recent  decisions  in  Chicago, 
B.  &  Q.  R.  Co.  V.  McOuire,  219  U.  S.  549, 
65  L.  ed.  328,  31  Sup.  Ct  Rep.  269;  At- 
lantic Coast  Line  R.  Co.  v.  Riverside  Mills, 
219  U.  S.  186,  55  L.  ed.  167,  31  L.R.A. 
.(N.S.)  7,  31  Sup.  Ct  Rep.  164,  and  Balti- 
more &  0.  R.  Co.  V.  Interstate  Commerce 
Commission,  221  U.  S.  612,  55  L.  ed.  878, 
81  Sup.  Ct.  Rep.  621,  that  if  Congress  pos- 
sesses the  power  to  impose  that  liability, 
which  we  here  hold  that  it  does,  it  also 
possesses  the  power  to  insure  its  efficacy 
by  prohibiting  any  contract,  rule,  regula- 
tion, or  device  in  evasion  of  it 

Coming  to  the  question  of  classification, 
it  is  true  that  the  liability  which  the  act 
creates  is  imposed  only  on  interstate  car- 
riers by  railroad,  although  there  are  other 
interstate  carriers,  and  is  imposed  for  the 
benefit  of  all  employees  of  such  carriers 
by  railroad  who  are  employed  in  inter- 
state commerce,  although  some  are  not  sub- 
jected to  the  peculiar  hazards  incident  to 
the  operation  of  trains,  or  to  hazards  that 
differ  from  those  to  which  other  employees 
in  such  commerce,  not  within  the  act,  are 
exposed.  But  It  does  not  follow  that  this 
classification  is  violative  of  the  '*due  proc- 
ess of  law"  clause  of  the  5th  Amendment 


Even  if  it  be  assumed  that  that  clause  Is 
equivalent  to  the  ''equal  protection  of  theg 
laws"  clause  of  the  14th*Ajnendment,  which  • 
is  the  most  that  can  be  claimed  for  it  here, 
it  does  not  take  from  Congress  the  power 
to  classify,  nor  does  it  condemn  exertions 
of  that  power  merely  because  they  occasion 
some  inequalities.  On  the  contrary,  it  ad- 
mits of  the  exercise  of  a  wide  discretion 
in  classifying  according  to  general,  rather 
than  minute,  distinctions,  and  condemns 
what  is  done  only  when  it  is  without  any 
reasonable  basis,  and  therefore  is  purely 
arbitrary.  Lindsley  v.  Natural  Carbonic 
Gas  Co.  220  U.  S.  61,  78,  65  L.  ed.  S60, 
377,  31  Sup.  Ct.  Rep.  337.  Tested  by  these 
standards,  this  classification  is  not  objee* 
tionable.  Like  classifications  of  railroad 
carriers  and  employees  for  like  purposesb 
when  assailed  under  the  equal  protection 
clause,  have  been  sustained  by  repeated  de- 
cisions of  this  court  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  8.  206,  32  L.  ed.  107,  8 
Sup.  Ct  Rep.  1161;  Louisville  ft  N.  R. 
Co.  V.  Melton,  218  U.  S.  36,  64  L.  ed.  021, 
30  Sup.  Ct  Rep.  676;  Mobile,  J.  &  K.  a 
R.  Co.  V.  Tnmipseed,  219  U.  S.  35,  66  L. 
ed.  78,  32  L.RJL(N.S.)  226,  31  Sup.  Ct 
Rep.  136. 

It  follows  that  the  answer  to  the  second 
of  the  questions  before  stated  must  be  thai 
Congress  has  not  exceeded  its  power  by 
prescribing  the  regulations  embodied  in  the 
present  act. 

The  third  question,  whether  those  regu* 
lations  supersede  the  laws  of  the  states  in 
so  far  as  the  latter  cover  the  same  field, 
finds  its  answer  in  the  following  extracts 
from  the  opinion  of  Chief  Justice  Marshall 
in  M'Culloch  v.  Maryland,  4  Wlieat  816, 
4  L.  ed.  579: 

(P.  406)  "If  any  one  proposition  could 
command  the  universal  assent  of  mankind, 
we  might  expect  it  would  be  this, — ^that  the 
government  of  the  Union,  though  limited 
in  its  powers,  is  supreme  within  its  sphere 
of  action.  This  would  seem  to  result  nee- 
essarily  from  its  nature.  It  is  the  gov- 
ernment of  all;  its  powers  are  delegated  by 
all;  it  represents  all,  and  acts  for  all. 
Though  any  one  state  may  be  willing  to 
control  its  operations,  no  state  is  willing 
to  allow  others  to  control  them.  The  na- 
tion, on  those  subjects  on  which  it  can  act,  ^ 
must  necessarily  bind  its* component  parts.!? 
But  this  question  is  not  left  to  mere  rea- 
son: the  people  have,  in  express  terms, 
decided  it,  by  saying,  'this  Constitution, 
and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,'  'shall 
be  the  supreme  law  of  the  land,'  and  by 
requiring  that  the  members  of  the  stats 
legislatures,  and  the  officers  of  the  execiH 
tive  and  judicial  departments  of  the  states, 
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■haU  take  the  oath  of  tddHij  to  it  The 
goTernment  of  the  United  States,  then, 
though  limited  in  iti  powers,  is  supreme; 
and  its  laws,  when  made  in  pursuance  of 
the  Oonstitntion,  form  the  supreme  law  of 
the  land,  'anything  in  the  Constitution  or 
laws  of  any  state  to  the  contrary  notwith- 
standing.' 

(P.  420)  rrhis  great  principle  is  that 
the  Oonstitution  and  the  laws  made  in  pur- 
suance thereof  are  supreme;  that  they  con- 
trol the  Constitution  and  laws  of  the  re- 
BpectiTe  states,  and  cannot  be  controlled  by 
them.*' 

And  particularly  apposite  is  the  repeti- 
tion of  that  principle  in  Smith  ▼.  Alabama, 
124  U.  S.  465,  478,  31  L.  ed.  608,  610,  1 
Inters.  Com.  Bep.  804,  8  Sup.  Ct  Rep. 
664: 

'The  grant  of  power  to  Congress  in  the 
Constitution  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states,  it  is  conceded,  is  paramount  over 
all  legislatiYe  powers  which,  in  consequence 
of  not  having  been  granted  to  Congress,  are 
reserved  to  the  states.  It  follows  that  any 
legislation  of  a  state,  although  in  pur- 
suance of  an  acknowledged  power  reserved 
to  it,  which  conflicts  with  the  actual  ezer- 
eiae  of  the  power  of  Congress  over  the  sub- 
ject of  conmierce,  must  give  way  before 
the  supremacy  of  the  national  authority." 

True,  prior  to  the  present  act,  the  laws 
of  the  several  states  were  regarded  as  de- 
terminative of  the  liability  of  employers 
engaged  in  interstate  commerce  for  injur iee 
received  by  their  employees  while  engaged 
in  such  commerce.  But  that  was  because 
Congress,  although  empowered  to  regulate 
that  subject,  had  not  acted  thereon,  and 
because  the  subject  is  one  which  falls  with- 
in the  police* power  of  the  states  in  the 
absence  of  action  by  Congress.  Sherlock 
V.  Ailing,  03  U.  S.  09,  23  L.  ed.  819;  Smith 
▼.  Alabama,  124  U.  S.  466,  473,  480,  482, 
81  L.  ed.  608,  610,  613,  614,  1  Inters.  Com. 
Bep.  804,  8  Sup.  Ct  Rep.  664;  Nashville, 
C.  &  St  L.  R.  Co.  y.  Alabama,  128  U.  S. 
96,  99,  32  L.  ed.  862,  363,  2  Inters.  Com. 
Bep.  238,  9  Sup.  Ct  Rep.  28;  Reid  v.  Colo- 
rado, 187  U.  S.  137,  146,  47  L.  ed.  108,  113, 
23  Sup.  Ct  Rep.  92,  12  Am.  Crim.  Rep. 
606.  The  inaction  of  Congress,  however, 
in  no  wise  affected  its  power  over  the  sub- 
ject The  Lottawanna  (Rodd  v.  Heartt), 
21  Wall.  668,  681,  22  L.  ed.  664,  664; 
Gloucester  Ferry  Co.  ▼.  Pennsylvania,  114 
U.  &  196,  216,  29  L.  ed.  168,  166,  1  Inters. 
Com.  Rep.  382,  6  Sup.  Ct  Rep.  826.  And 
now  that  Congress  has  acted,  the  lawi  of 
tbe  states,  in  so  far  as  they  cover  the  same 
field,  are  superseded,  for  necessarily  that 
which  is  not  supreme  must  yield  to  that 
which  is.  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Hefley, 
32  S  .C.  —12. 


168  U.  &  98,  104,  89  L.  ed.  910,  012,  16 
Sup.  Ct  Rep.  802;  Southern  R.  Co.  v.  Reid, 
No.  487,  222  U.  S.  424.  56  lu  ed.  257,  82 
Sup.  Ct.  Rep.  140;  Northern  P.  R.  Co.  v. 
Washington.  No.  136.  222  U.  S.  370,  66  K 
ed.  237,  82  Sup.  Ct  Rep.  160. 

We  come  next  to  consider  whether  rights 
arising  under  the  congressional  act  may  be 
enforced,  as  of  right,  in  the  eourts  of  the 
states  when  their  jurisdiction,  as  prescribed 
by  local  laws,  is  adequate  to  the  occasion. 
The  first  of  the  cases  now  before  us  was 
begun  in  one  of  the  superior  courts  of  the 
state  of  Conneotieut,  and,  in  that  case,  the 
supreme  court  of  errors  of  the  state  an* 
swered  the  question  in  the  negative.  That 
however,  was  not  because  the  ordinary  ju* 
risdictibn  of  the  superior  eourts,  as  defined 
by  the  Constitution  and  laws  of  the  state, 
was  deemed  inadequate  or  not  adapted  to 
the  adjudication  of  such  a  case,  but  becausd 
the  supreme  court  of  errors  was  of  opinion 

(1)  that  the  congressional  act  impliedly 
restricts  the  enforcement  of  the  rights 
which  it  creates  to  the  Federal  courts,  and 

(2)  that,  if  this  be  not  so,  the  superior 
courts  are  at  liberty  to  decline  cognizance 
of  actions  to  enforce  rights  arising  under 
that  act,  because  (a)  the  policy  manifested 
by  it  is  not  in  accord  with  the  policy  of 
the  state  respecting  the  liability  of  em« 
ployers  to  employees  for  injuries  received 
by  the  latter  while  in  the  service  of  the 
former,  and  (b)  it  would  be  inconvenient 
and  confusing  for  the  same  court,  in  deal-  ^ 
ing  with  cases  of  the  •same  general  class,* 
to  apply  in  some  the  standards  of  right 
established  by  the  congressional  act  i>>nd 
in  others  the  different  standards  recog- 
nized by  the  laws  of  the  state. 

We  are  quite  unable  to  assent  to  the 
view  that  the  enforcement  of  the  rights 
which  the  congressional  act  creates  was 
originally  intended  to  be  restricted  to  the 
Federal  courts.  The  act  contains  nothing 
which  is  suggestive  of  such  a  restriction, 
and  in  this  situation  the  intention  of  Con- 
gress was  reflected  by  the  provision  in  the 
general  jurisdictional  act  ''That  the  cir- 
cuit courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the 
courtM  of  the  eeveral  etates,  of  all  suits 
of  a  civil  nature,  at  common  law  or  in 
equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the 
sum  or  value  of  two  thousand  dollars,  and 
arising  under  the  Oonstitution  or  lawe  of 
the  United  States."  26  Stat  at  L.  433, 
chap.  866,  §  1,  U.  S.  Comp.  Stat  1901,  p. 
608;  Robb  v.  Connolly,  111  U.  S.  624,  637, 
28  L.  ed.  642,  646,  4  Sup.  Ct  Rep.  644; 
United  States  v.  Barnes,  222  U.  S.  613.  56 
L,  ed.  291.  32  Sup.  Ct  Rep.  117.  This  is  em- 
phasized by  the  amendment  engrafted  upon 
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the  original  act  in  1910,  to  the  effect  that 
"the  jurisdiction  of  the  courts  of  the  United 
States  under  this  act  shall  be  oonourrent 
with  that  of  the  caurta  of  ihs  Bm>eral 
Mtatea,  and  no  case  arising  under  this  act, 
and  brought  in  any  state  court  of  com- 
petent jurisdiction,  shall  be  removed  to 
any  court  of  the  United  States."  The 
amendment,  as  appears  by  its  language, 
instead  of  granting  jurisdiction  to  the 
state  courts,  presupposes  that  they  already 
possessed  it. 

Because  of  some  general  observations  in 
the  opinion  of  the  supreme  court  of  errors, 
and  to  the  end  that  the  remaining  ground 
of  decision  advanced  therein  may  be  more 
accurately  understood,  we  deem  it  well  to 
observe  that  there  is  not  here  involved 
any  attempt  by  Congress  to  enlarge  or 
regulate  the  jurisdiction  of  state  courts, 
or  to  control  or  affect  their  modes  of  pro- 
^  eedure,  but  only  a  question  of  the  duty  of 
•  such  a  court,  when  its  ordinary  *Jurisdic- 
tion,  as  prescribed  by  local  laws,  is  ap- 
propriate to  the  occasion,  and  is  invoked 
in  conformity  with  those  laws,  to  take 
eognizance  of  an  action  to  enforce  a  right 
of  civil  recovery  arising  under  the  act  of 
Congress,  and  susceptible  of  adjudication 
according  to  the  prevailing  rules  of  pro- 
cedure. We  say  "when  its  ordinary  juris- 
diction, as  prescribed  by  local  laws,  is  ap- 
propriate to  the  occasion,"  because  we  are 
advised  by  the  decisions  of  the  supreme 
court  of  errors  that  the  superior  courts  of 
the  state  are  courts  of  general  jurisdiction, 
are  empowered  to  take  cognizance  of  ac- 
tions to  recover  for  personal  injuries  and 
for  death,  and  are  accustomed  to  exercise 
that  jurisdiction,  not  only  in  cases  where 
the  right  of  action  arose  under  the  laws 
of  that  state,  but  also  in  cases  where  it 
arose  in  another  state,  under  its  laws,  and 
in  circumstances  in  which  the  laws  of  Con- 
necticut give  no  right  of  recovery,  as  where 
the  causal  negligence  was  that  of  a  fellow 
servant. 

The  suggestion  that  the  act  of  Congress 
is  not  in  harm<niy  with  the  policy  of  the 
state,  and  therefore  that  the  courts  of  the 
state  are  free  to  decline  jurisdiction,  is 
quite  inadmissible,  because  it  presupposes 
what  in  legal  contemplation  does  not  exist. 
When  Congress,  in  the  exertion  of  the  pow- 
er confided  to  it  by  the  Constitution,  adopt- 
ed that  act,  it  spoke  for  all  the  people  and 
all  the  states,  and  thereby  established  a 
policy  for  all.  That  policy  is  as  much  the 
policy  of  Connecticut  as  if  the  act  had 
emanated  from  its  own  legislature,  and 
should  be  respected  accordingly  in  the 
courts  of  the  state.  As  was  said  by  this 
eourt  in  Claflin  v.  Houseman,  93  U.  S. 
180,  130,  137,  23  L.  ed.  838,  838,  839: 


^TThe  laws  of  the  United  States  are  laws 
in  the  several  states,  and  just  as  much 
binding  on  the  citizens  and  eourts  thereof 
as  the  state  laws  are.  The  United  States 
is  not  a  foreign  sovereignty  as  regards  the 
several  states,  but  is  a  oonourrent,  and* 
within  its  jurisdiction,  paramount,  sover- 
eignty. ...  If  an  act  of  Congress 
gives  a  penalty  [meaning  civil  and  reme-  go 
dial]  to  a  party  aggrieved,  without* sped-  • 
fying  a  remedy  for  its  enforcement,  there 
is  no  reason  why  it  should  not  be  enforced, 
if  not  provided  otherwise  by  some  act  of 
Congress,  by  a  proper  action  in  a  state 
court.  The  fact  that  a  state  eourt  derives 
its  existence  and  functions  from  the  state 
laws  is  no  reason  why  it  should  not  afford 
relief;  because  it  is  subject  also  to  the  laws 
of  the  United  States,  and  is  just  as  mudi 
bound  to  recognize  these  as  <^rative  with- 
in the  state  as  it  is  to  recognize  the  state 
laws.  The  two  together  form  one  system 
of  jurisprudence,  which  constitutes  the  law 
of  the  land  for  the  state;  and  the  courts 
of  the  two  jurisdictions  are  not  foreign 
to  each  other,  nor  to  be  treated  by  each 
other  as  such,  but  as  courts  of  the  same 
country,  having  jurisdiction  partly  differ- 
ent  and  partly  concurrent.  ...  It  is 
true,  the  sovereignties  are  distinct,  and 
neither  can  interfere  with  the  proper  ju- 
risdiction of  the  other,  as  was  so  clearly 
shown  by  the  Chief  Justice  Taney,  in  the 
case  of  Ableman  v.  Booth,  21  How.  606, 
16  L.  ed.  169;  and  hence  the  state  courts 
have  no  power  to  revise  the  action  of  the 
Federal  courts,  nor  the  Federal  the  state* 
except  where  the  Federal  Constitution  or 
laws  are  involved.  But  this  is  no  reason 
why  the  state  courts  should  not  be  open 
for  the  prosecution  of  rights  growing  out 
of  the  laws  of  the  United  States,  to  which 
their  jurisdiction  is  competent,  and  not 
denied.'' 

We  are  not  disposed  to  believe  that  the 
exereise  of  jurisdiction  by  the  state  courts 
will  be  attended  by  any  appreciable  incon- 
venience or  confusion;  but,  be  this  as 
it  may,  it  affords  no  reason  for  declining  a 
jurisdiction  conferred  by  law.  The  exist- 
ence of  the  jurisdiction  creates  an  implica- 
tion of  duty  to  exercise  it,  and  that  ita 
exercise  may  be  onerous  does  not  militate 
against  that  Implication.  Besides,  it  is 
neither  new  nor  unusual  in  judicial  pro- 
ceedings to  apply  different  rules  of  law 
to  different  situations  and  subjects,  even 
although  possessing  some  elements  of  simi- 
larity, as  where  tiie  liability  of  a  public 
carrier  for  personal  injuries  tarns  upon  a 
whether  the  injured  person  •was  a  passen-  • 
ger,  an  employee,  or  a  stranger.  But  it 
never  has  been  supposed  that  eourts  are 
at  liberty  to  decline  cognizance  of  cases  d 
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a  partienlftr  class  menly  because  the  rules 
of  law  to  be  applied  in  their  adjudication 
are  unlike  those  applied  in  other  cases. 

We  conclude  that  rights  arising  under 
the  act  in  question  may  be  enforced,  as  of 
right,  in  the  courts  of  the  states  when 
their  jurisdiction,  as  prescribed  by  local 
laws,  is  adequate  to  the  occasion. 

In  No.  289  several  rulings  in  the  prog- 
ress of  the  cause,  not  covered  by  what  al- 
ready has  been  said,  are  called  in  question, 
but  it  suffices  to  say  of  them  that  they 
haye  been  carefully  considered,  and  that 
we  find  no  reversible  error  in  them. 

In  Nos.  170,  289,  and  290  the  judgments 
are  affirmed,  and  in  No.  120  the  judgment 
is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  not  inconsistent  with 
this  opinion. 


(122  U.  8.  668.) 

OOSME  BLANCO  HEKRERA  and  Jos6 
Blanco  Herrera,  Doins  Business  under 
the  Firm  Name  of  Herrera  Nephews, 
Appts., 

V. 

UNITED  6TATE& 

Wab  (f  13*)— Enemy's  Pbopkbtt—Liabii,- 
ITT  TO  Captube. 

1.  Neither  the  capitulation  of  Santiago 
and  the  cessation  of  active  military  opera- 
tions in  the  Santiago  district,  nor  the 
President's  proclamation  of  July  13,  1898, 
with  reference  to  the  rights  of  private  prop- 
erty, changed  the  character  of  a  Spanish 
merchant  vessel  lying  in  the  harbor  as 
enem;^s  propertv,  nor  exempted  it  from 
liability  to  capture  by  the  military  au- 
thorities for  military  purposes. 

rSd.  Note.— For  other  cases,  see  War,  Cent. 
Die  if  i4-66;    Dee.  Dig.  fi  13.*] 

CoTTBTS  (S  449*)  —  Claims  against  thx 
United  States-Oontbact  ob  Tobt. 

2.  The  United  States  is  not  suable  in  the 
eourt  of  claims  upon  a  claim  for  the  value 
of  the  use  by  the  military  authorities  of  a 
Spanish  merchant  vessel  captured  in  the 
harbor  of  Santiago,  since,  even  under  the 
mistaken  assumption  that  the  vessel  was 
immune  from  capture  because  of  the  prior 
capitulation  of  Santisgo,  and  the  Presi* 
dent's  proclamation  of  July  13,  1898,  with 
respect  to  the  rights  of  private  property, 
the  claim  would  be  one  "sounding  in  torr' 
within  the  meaning  of  the  Tucker  act  of 
March  3,  1887  (24  Stat,  at  L.  505,  chap. 
369,  U.  S.  Gomp.  Stat.  1901,  p.  762),  ex- 
cluding eases  of  that  character  from  the 
Jurisdiction  of  the  court  of  claims. 

rSd.  Note.—For  other  cases,  see  Courts,  Oent 
Dig.  S9  1163-1181;    Dec.  Dig.  S  449.* 

For  other  deflnftlons.  see  Words  and  Vlirsses, 
vol.  8.  pp.  7007-7009,  7817.] 

[No.   89.] 

JafMd  Beeember  11  and  12,  191L     De- 
elded  January  15, 1912. 


APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  dismissing  a  claim 
for  the  value  of  the  use  by  the  military 
authorities  of  a  Spanish  merchant  vessel 
captured  in  the  harbor  of  Santiago.  Af- 
firmed. 

See  same  case  below,  43  Ct  CI.  430. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howard  Thayer  Kingsbury, 
Crammond  Kennedy,  and  Frank  El 
Pavey  for  appellants. 

Assistant  Attorney  General  Thompson 
and  Mr.  Franklin  W.  Collins  for  appellee. 
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•Mr.    Justice    McKenna    delivered    the  • 
opinion  of  the  court: 

Petition  in  the  court  of  claims  for  the 
recovery  of  $88,200  for  the  value  of  the 
use  and  profits  of  which  claimants  were 
deprived,  as  it  is  alleged,  by  the  taking 
and  detention  of  a  certain  steamship  by 
the  United  States  during  the  war  with 
Spain,  and  for  the  loss  of  certain  property 
belonging  to  and  a  part  of  such  steamship, 
alleged  to  be  "fairly  worth"  the  sum  of 
$5,000,  amounting  in  all  to  the  simi  of 
$93,200. 

Claimants  base  their  right  to  recover  up- 
on an  implied  contract  arising  from  the 
facts  which  we  shall  presently  detail.  Op- 
posing this  view,  the  government  contends 
that  the  property  was  enemy  property 
seized  for  military  uses,  and  that,  besides, 
the  record  does  not  show  a  "convention 
between  the  parties"  or  circumstances  from 
which  a  contract  could  be  implied,  and  that 
therefore  the  case  is  one  sounding  in  tort, 
and  claimants  have  no  right  of  recovery. 

The  court  found  as  a  conclusion  of  law 
from  the  facts,  "on  the  authority  of  tha 
case  of  J.  Ribas  y  Hijo  v.  United  States, 
194  U.  S.  315,  48  L.  ed.  994,  24  Sup.  Ct. 
Rep.  727,  that  the  claim  herein  is  one  aris- 
ing from  the  capture  and  use  of  a  vessel 
as  an  act  of  war,  and  the  court  is  therefore 
without  jurisdiction,  and  the  petition  is 
dismissed." 

The  claimants,  at  the  time  the  steamship 
was  taken,  composed  a  commercial  partner- 
ship, doing  business  under  the  firm  name 
of  Herrera  Nephews.  They  were  bom  in 
Spain,  and,  tmder  the  Spanish  regime  in 
Cuba,  were  Spanish  subjects  residing  in 
Havana.  After  the  treaty  they  did  not, 
in  accordance  witb  its  terms,  preserve  their 
allegiance  to  Spain. 

On  the  16th  day  of  July,  1898,  the  Span- 
ish forces  then  occupying  the  territory  con-  ^ 
stituting  the  division  of  Santiago,  including  S 
the  city  and  port  of  that  name,* capitulated  ? 
to  the  United   States  in   accordance  with 
the  terms  of  a  military  convention  which 
provided   that   all   hostilities   between   the 
American  and  the  Spanish  forces  in  that 
district  should  cease,  and  that  the  Spanish 


•For  other  cases  see  same  topic  ft  f  nttmbbb  In  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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forces  should  bs  retomedy  at  the  expense 
of  the  United  States,  to  Spain.  Actual 
hostilities  ceased  with  the  surrender  of 
Santiago. 

The  United  States  military  authorities 
seised  and  captured  the  steamer  San  Juan 
on  the  17th  of  July,  1898,  she  having  been 
held  in  the  harbor  by  its  blockade  by  the 
United  States  naval  authorities.  Prior  to 
that  date  she  had  been  used  to  trans- 
port Spanish  troops,  munitions  of  war,  and 
supplies  for  the  Spanish  troops  from  place 
to  place.  After  her  capture  she  was  used 
for  like  service  for  American  troops  and 
indigent  Cubans  until  November,  1898, — 
a  period  of  115  days.  The  reasonable 
value  of  her  use  was  $150  per  day,  amount- 
ing to  the  sum  of  $17,250,  no  part  of  which 
has  been  paid  to  claimants. 

After  the  surrender  of  Santiago  and  the 
seizure  of  the  steamship,  the  Secretary  of 
War,  on  July  18,  1898,  in  pursuance  of 
the  proclamation  of  the  President  of  July 
13,  1898,  issued  general  order  No.  101, 
which,  among  other  things,  provided  that 
"private  property,  whether  belonging  to 
individuals  or  corporations,  is  to  be  respect- 
ed, and  can  be  confiscated  only  for  cause. 
Means  of  transportation,  such  as  telegraph 
lines  and  cables,  railways  and  boats,  may, 
although  they  belong  to  private  individuals 
or  corporations,  be  seized  by  the  military 
occupant,  but  unless  destroyed  under  mili- 
tary necessity,  are  not  to  be  retained.    .    .    . 

"Private  property  taken  for  the  use  of 
the  Army  is  to  be  paid  for,  when  possible, 
in  cash,  at  a  fair  valuation,  and  when  pay- 
ment in  cash  is  not  possible,  receipts  are 
to  be  given." 

This  order  was  promulgated  in  Cuba, 
July  20,  1898. 
^  On  November  8,  1898,  the  Quartermaster 
CD  General  of  the  Army  telegraphed  to  R.  A. 
•  G.  Smith,  the*  representative  and  attorney- 
in-fact  of  claimants,  that  it  was  proposed 
to  return  the  "captured  steamer"  to  owners, 
and  asked  him  to  wire  their  names.  Smith 
answered  on  the  12th  "that  claimants 
agreed  to  accept  the  vessel,  reserving  their 
righc  to  make  claim."  On  the  15th  the 
War  Department  notified  Smith  that  the 
government  was  ready  to  deliver  the  vessel 
to  her  owners  upon  condition  that  a  receipt 
be  given  showing  that  she  was  accepted 
with  full  knowledge  and  understanding  that 
the  Secretary  of  War  did  not  consider  that 
any  allowance  was  due  the  owners  on  ac- 
count of  her  use,  she  being  captured  prop- 
erty, or  for  any  damage  sustained  by  her 
while  she  was  in  the  possession  of  the 
United  States,  and  that  any  claim  subse- 
quently made  should  be  a  matter  for  future 
consideration  by  the  War  Department.   The 


terms  were  rsjeeted,  and  the  rfimained  fai 
the  possession  of  the  United  States. 

On  April  25,  1899,  the  quartermaster  ftt 
Santiago,  on  instructions  from  the  War 
Department^  wrote  claimants'  agent  thai 
if  they  did  not  receive  the  steamer  "in 
accordance  witn  the  conditions  hereinafter 
expressed,"  she  would  be  delivered  to  ths 
Department  of  the  Quartermaster  of  the 
Army  and  retained  as  property  of  the  Unit* 
ed  States. 

On  the  17th  claimants  accepted  her  and 
gave  the  following  receipt: 

"Received  this  Hth  day  of  May,  1890, 
at  Santiago,  Cuba,  from  Maj.  John  T, 
Knight,  quartermaster,  U.  8.  Army,  chief 
quartennaster  Department  of  Santiago,  ibm 
steamship  San  Juan,  which  vessel  is  a» 
cepted  with  the  full  knowledge  and  under* 
standing  that  the  Secretary  of  War  does 
not  consider  that  any  allowance  is  due  the 
owners  on  account  of  the  use  of  the  vessel, 
she  being  captured  property,  or  for  any 
damages  sustained  while  the  vessel  has  been 
in  possession  of  the  United  States  govern- 
ment, the  return  of  the  vessel  being  a  ^ 
generous  act  on  the  part  of  the  United  • 
States  government,  and  that  any  claim*sub>  • 
sequently  made  for  such  use  and  damagea 
shall  be  a  matter  for  future  consideration 
of  the  War  Department. 

"And  we  name  and  authorize  our  agents 
in  Santiago  de  Cuba — ^Messrs.  Gallego^ 
Mesa,  ft  Company,  of  said  city — ^to  receivis 
and  take  possession  of  said  steamship  San 
Juan." 

They  also  executed  a  paper  which  recited 
that  it  was  given  in  consideration  of  the 
prompt  return  of  the  vessel  to  claimantiy 
and  that  released  the  government  and  its 
oflScers  and  agents  "from  all  manner  of 
actions,  damages,  claims,  and  demands 
whatsoever"  on  account  of  her  seizure,  de- 
tention, and  use. 

From  the  time  that  the  Quartermaster 
General  of  the  Army  proposed  to  return  the 
vessel  until  May  17,  1899,  a  period  of  190 
days,  the  vessel,  though  retained  by  the 
United  States,  was  not  used.  During  said 
period  the  United  States  kept  a  watchman 
on  board,  who  was  paid  $45  per  month. 
The  compensation  claimants  are  entitled 
to,  if  any,  for  such  period,  taking  into  ac- 
count that  the  vessel  was  not  used,  would 
be  $125  per  day,  or  $23,750. 

Upon  the  return  of  the  vessel  to  claim- 
ants, tools  and  implements  of  the  value  of 
$232.50  were  missing,  but  it  is  not  shown 
by  whom  they  were  taken.    No  other  prop- 
erty is  shown  to  have  been  taken  possession 
of   by   the   United   States.     The   steam^r^ 
when  returned,  appeared  to  have  been    in 
as  good  condition  as  when  taken  into  po»- 
'session,  ordinary  wear  and  tear  excepted 
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Ab  we  have  Been,  the  court  of  elabns 
rested  its  decision  on  the  case  of  J.  Ribas 
J  Hijo  ▼.  United  States,  and  that  case 
also  is  the  main  reliance  of  the  govern- 
ment's argument.  Claimants,  however, 
contend  that  the  J.  Ribas  j  Hijo  Case  is 
distinguishable  from  that  at  bar. 

The  action  there  was  brought  to  recover 

the  value  of  the  use  of  a  vessel  belonging 

to  Spanish  subjects  and  taken  by  the  Unit- 

I,  ed  States  in  the  port  of  Ponce,  Porto  Rico, 

•  when  that  city  was  captured  by  the  United 

•  States  Army  and^Navy  on  July  28,  1898. 
The  vessel  was  used  by  the  quartermaster 
until  some  time  in  April,  1809,  when  she 
was  ordered  to  be  returned  to  the  owner, 
if  all  claims  for  damages  for  use  or  de- 
tention should  be  waived.  The  condition 
was  refused,  and  the  vessel  was  subsequent^ 
ly  abandoned,  and  was  wrecked  in  a  hurri- 
eane.  We  quote  the  following  from  the 
statement  of  facts  in  the  opinion:  ''The 
vessel  was  never  in  naval  custody  nor  con* 
demned  as  prize.  When  seized  it  was  a 
Spanish  vessel,  carried  the  Spanish  flag, 
and  its  owner,  captain,  and  crew  were  all 
Spanish  subjects.  It  did  not  come  within 
any  of  the  declared  exemptions  from  seizure 
set  forth  in  the  proclamation  of  the  Presi- 
dent of  April  26,  1898.  80  Stat  at  L. 
1770.  A  claim  filed  in  the  War  Department 
in  Febroary,  1900,  for  its  use,  was  Re- 
jected." 

The  court  of  claims  dismissed  the  pe- 
tition on  the  ground  that  the  vessel  was 
properly  seized  as  enemy  property,  and  its 
use  was  by  the  war  power,  for  war  pur- 
poses. This  court  sustained  the  judgment 
and  the  principles  upon  which  it  was  based. 
A  question  of  jurisdiction  became  prom- 
inent in  the  case.  The  action  was  brought 
in  the  district  court  of  Porto  Rico,  and 
the  court  could  only  have  had  jurisdiction 
under  the  Tucker  act,  so-called,  which  pro- 
vides for  the  bringing  of  suits  against  the 
United  States.  24  Stat,  at  L.  605,  chap. 
359,  U.  S.  Gomp.  Stat.  1901,  p.  752.  In 
other  words,  as  expressed  in  the  act,  omit- 
ting grounds  of  action  with  which  the  case 
was  not  concerned,  that  court  was  given 
jurisdiction  of  suits  "upon  any  contract, 
express  or  implied,  with  the  government 
of  the  United  States,  or  for  damages,  liqui- 
dated or  unliquidated,  in  cases  not  sound- 
ing in  tort."  Considering  whether  the 
metion  was  of  that  nature,  this  eourt  said 
that  there  was  no  element  of  contract  in 
ilie  case,  for  nothing  was  done  or  said  by 
ilie  officers  of  the  United  States  frem  which 
Q  eould  be  implied  an  agreement  or  obliga- 
>  tion  to  pay  for  the  use  of  the  vessel;  and 

•  declared,  further,  that,  aceording*to  estab- 
lished principles  of  law,  its  owners,  being 
Spanish    subjects^    were    to    be    deemed 


enemies,  although  not  direetly  connected 
with  military  operations,  and  that  ther^ 
fore  the  vessel  was  to  be  deemed  enemy's 
property.  "It  was  seized,"  it  was  said, 
"as  property  of  that  kind,  for  purposes  of 
war,  and  not  for  any  purposes  of  gain." 
In  further  emphasis  of  this  conclusion,  it 
was  added:  "The  seizure,  which  occurred 
while  the  war  was  flagrant,  was  an  ael 
of  war  occurring  within  the  limits  of 
military  operations.  The  action,  in  its 
essence.  Is  for  the  recovery  of  damages, 
but  as  the  case  is  one  sounding  in  tort, 
no  suit  for  damages  can  be  maintained 
under  the  statute  against  the  United 
States." 

It  was  also  decided  that  the  claim  of  the 
plaintiff  in  the  action  was  embraced  in  the 
stipulation  in  the  treaty  of  peace  between 
Spain  and  the  United  States,  by  which 
they  "mutually  relinquished  all  claims  for 
indemnity,  national  and  individual,  of 
every  kind,  of  either  government,  or  of  its 
citizens  or  subjects,  against  the  other 
government,  that  may  have  arisen  since 
the  beginning  of  the  late  insurrection  ia 
Cuba,  and  prior  to  the  exchange  of  ratifi- 
cations of  the  present  treaty,  including  all 
claims  for  indemnity  for  the  cost  of  the 
war.  .  .  ."  [30  Stet.  at  L.  1757.]  That 
effect,  it  was  declared,  must  be  given  to  the 
treaty,  even  though  the  Tucker  act  could 
have  been  construed  to  autliorize  the  suit, 
upon  the  ground  that  each  being  equally 
the  supreme  law  of  tlie  land,  the  last  in 
date  must  prevail  in  the  courts. 

Before  comparing  that  case  with  the  ease 
at  bar  we  may  take  a  glance  at  Juragua 
Iron  Co.  V.  United  States,  212  U.  S.  297, 
53  L.  ed.  520,  29  Sup.  Ct  Rep.  385,  where 
it  was  decided  that,  Cuba  being  "enemy's 
country,"  even  "an   American  corporation 
doing  business   in   Cuba   was,   during  the 
war  with  Spain,  to  be  deemed  an  enemy 
to  the  United  States  with  respect  of  its 
property  found  and  then  used  in  that  coun-  ^ 
try,  and  such  property  could  be  regarded  ® 
as   enemy's   property,    Jiable   to  •be   seized* 
and   confiscated  by   the  United  States  iii 
the  progress  of  tlie  war  then  being  prose- 
cuted." 

The  action  in  that  case  was  in  the  court 
of  claims  to  recover  from  the  United  States 
the  alleged  value  of  certain  property  de- 
stroyed in  Cuba  during  the  war  with  Spain, 
by  order  of  tlie  ofllcer  commanding  the 
United  States  troops  operating  in  the  lo- 
cality of  the  property,  the  purpose  of  the 
order  being  "to  destroy  all  places  of  occupa> 
tion  or  habitation  which  might  contain 
fever  germs."  The  buildings  destroyed  were 
sixty-six  in  number,  and  were  used  in  con- 
nection with  mining  operations  and  the 
manufacture  of  iron   and  steel  produetii 
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The  tetnietf<m  «f  tbe  buildings  w&ti 
considered  as  an  aet  of  war  and  sustained 
as  such.  It  was  also  decided  that,  even 
on  the  supposition  that  such  destruction 
was  wrongful  and  unnecessary,  a  tort  was 
committed,  and  though  committed  in  the 
interest  of  the  United  States,  there  was  no 
element  of  contract,  and  the  action  was  not 
one  of  which  the  court  of  claims  could 
''take  cognizance,  whatever  other  redress 
was  open  to  the  plaintiff." 

We  have,  then,  these  propositions  estah- 
lisbed:  Guha  was  enemy's  country,  and 
all  persons  residing  there  pending  the  war, 
whether  Spanish  subjects  or  Americans, 
were  to  be  deemed  enemies  of  the  United 
States,  their  property  enemy's  property, 
and  subject  to  seizure,  confiscation,  and 
destruction.  It  would  seem  necessarily  to 
follow  that  the  claimants  in  this  case  were 
enemies  of  the  United  States,  and  their 
property  subject  to  the  necessities  of  war. 
And  this  is  but  the  application  of  the  rule 
which  declares  that  war  makes  of  the 
citizens  or  subjects  of  one  belligerent  ene- 
mies of  the  government,  and  of  the  citizens 
or  subjects  of  the  other.  The  Venice 
(United  States  y.  Cooke)  2  Wall.  258,  274, 
17  L.  ed.  800,  867;  White  v.  Burnley,  20 
How.  235,  249,  16  L.  ed.  886,  889. 

These  consequences,  it  is  insisted,  are 
averted  in  the  case  at  bar  by  two  import- 
ant  circumstances:  that  Santiago,  unlike 
!•  Porto  Rico,  was  not  captured,  but  capitu- 
?  lated,*and  by  the  explicit  direction  of  the 
proclamation  of  the  President  of  July  13, 
1898,  promulgated  in  Cuba  on  the  20th. 
The  argument  is  that  those  eircumstances 
modified  the  general  rule,  and  that  the 
property  of  claimant  ceased  to  be  "hostile," 
and  passed  "under  the  sovereignty"  of  the 
United  States,  and  as  inviolable  as  other 
property  under  the  jurisdiction  of  the 
United  States,  and,  if  taken  for  public 
use,  an  obligation  to  make  compensation 
would  be  implied.  The  Venice  (United 
btates  V.  Cooke)  2  Wall.  258,  17  L.  ed. 
866,  and  other  cases  are  adduced  to  sup- 
port the  contention.  It  was  decided  in 
The  Venice  that  after  the  surrender  of  New 
Orleans,  its  military  occupation  by  the 
Federal  forces  "drew  after  it  the  full  meas- 
ure of  protection  to  persons  and  property 
consistent  with  a  necessary  subjection  to 
military  government."  The  limitation  is 
important.  The  case  is  not  as  broad  as 
the  contention  which  it  is  cited  to  support. 
It  was  concerned  with  the  restoration  of 
the  authority  of  the  United  States  over  a 
part  of  the  United  States  which  had  been 
in  a  state  of  insurrection,  and  in  such  case, 
that  is,  in  districts  oocupied  by  national 
troops,  it  was  "the  policy  of  the  govern- 
ment not  to  regard  such  districts   as   in 


actual  insnrreetion,  er  their  inhabitant! 
as  subject  in  most  respects  to  treatment 
as  enemies."  Such  occupation,  it  was  said« 
did  not  "restore  peace,  or,  in  all  respects, 
former  relations;"  but  it  replaced  "rebel 
by  national  authority,"  and  recognized,  "to 
some  extent,  the  conditions  and  the  respon- 
sibility of  national  citizenship."  In  em- 
phasis of  the  same  view,  it  was  saidx 
"As  far  as  possible  the  people  of  such  parti 
of  the  insurgent  states  as  came  under  na- 
tional occupation  and  control  were  treated 
as  if  their  relations  to  the  national  govern- 
ment had  never  been  interrupted." 

The  Ouachita  Cotton  (Withembury  r. 
United  SUtes)  6  Wall.  621,  18  L.  ed.  935, 
does  not  change  the  ruling  in  The  Venice 
from  an  expression  of  the  special  policy 
of  the  government  indicated  by  its  legi^ 
lation  to  a  declaration  of  law  necessarily 
following  from  the  military  occupation  of  ^ 
even  enemy  country.  It  was  an  obvious  ^ 
•application  of  the  principles  of  The  Venice  • 
to  hold  that,  with  the  restoration  of  the 
national  authority,  "from  that  time  its 
citizens  were  clothed  with  the  same  rights 
of  property,  and  were  subject  to  the  same 
inhibitions  and  disabilities  as  to  commer- 
cial intercourse  with  the  territory  declared 
to  be  in  insurrection,  as  the  inhabitants 
of  the  loyal  states,"  and  that  "such  is  the 
result  of  the  application  of  well-settled 
principles  of  public  law."  To  the  same 
effect  is  Desmare  v.  United  States,  93  U.  S. 
605,  611,  23  L.  ed.  959,  960.  Nor  was  there 
any  intention  to  enlarge  the  ruling  in  The 
Venice  in  United  States  v.  Padelford,  9 
Wall.  531,  19  L.  ed.  788. 

The  case  of  The  Orapeshot,  9  Wall.  129, 
19  L.  ed.  651,  is  also  cited  by  claimants, 
and  some  of  its  language  demands  notice. 
The  question  involved  was  the  legality  of 
a  provisional  court  for  the  state  of  Louisi- 
ana, established  by  the  President  after  New 
Orleans  and  parts  of  the  state  had  been 
occupied  by  the  national  troops.  Express- 
ing the  purpose  of  the  national  government 
the  court  said  that  it  was  "neither  con- 
quest nor  subjugation,  but  the  overthrow 
of  the  insurgent  organization,  the  suppres- 
sion of  insurrection,  and  the  re-establish- 
ment of  legitimate  authority."  It  was 
further  said  that  it  was  the  duty  of  the 
government,  "wherever  the  insurgent  power 
was  overturned,  and  the  territory  whick 
had  been  dominated  by  it  was  occupied  by 
the  national  forces,  to  provide  as  far  as 
possible,  so  long  as  the  war  continued,  for 
the  security  of  persons  and  property,  anTl 
for  the  administration  of  justice."  To  this 
was  added  the  following:  "The  duty  of 
the  national  government,  in  this  respect* 
was  no  other  than  that  which  devolves  upon 
the   government   of  a   regular   belligerent 
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oceapjmg,  during  war«  the  territory  of 
Another  belligerent.  It  was  a  military  duty, 
to  be  performed  by  the  President  aa  Com- 
mander-in-Chief, and  intrusted  as  such  with 
the  direction  of  the  military  force  by  which 
^  the  occupation  was  held." 
g  But  it  was  not  intended  to  express  a 
•  limitation  upon* the  undoubted  belligerent 
right  to  use  and  confiscate  all  property  of 
an  enemy  and  to  dispose  of  it  at  will. 
Miller  y.  United  States  (Page  t.  United 
States)  11  Wall  268,  305,  20  L.  ed.  135, 
144,  The  Venice,  and  cases  like  it,  expressed 
and  enforced  limitations  to  a  certain  ex- 
tent upon  such  right  growing  out  of  the 
policy  of  the  government.  It  may  be,  as 
said  by  Kent  (1  Kent,  Com.  02),  that  ''the 
general  usage  now  is  not  to  touch  private 
property  upon  land,  without  making  com- 
pensation,  unless  in  special  cases,  dictated 
by  the  necessary  operations  of  war,  or 
when  captured  in  places  carried  by  storm, 
and  which  repelled  all  the  overtures  for  a 
capitulation."  It  may  also  be,  as  further 
said  by  the  learned  commentator,  that  "if 
the  conqueror  goes  beyond  these  limits 
wantonly,  er  when  it  is  not  elearly  indis- 
pensable to  the  just  purposes  of  war,  and 
seizes  private  property  of  pacific  persons 
lor  the  sake  of  gain,  ...  he  violates 
the  modern  usages  of  war.**  Id.  02  and 
03. 

If  the  record  presented  sueh  a  case,  the 
question  could  be  raised  whether  it  present- 
ed one  for  judicial  oognizance,  even  if  a 
oourt  could  share  the  indignation  which 
the  learned  commentator  says  all  mankind 
would  feel.  It  is  certain  that  the  court's 
power  cannot  be  enlarged  by  its  emotions. 
Besides,  we  must  regard  the  seizure  of  the 
6au  Juan  as  an  exertion  of  the  war  power, 
and  by  this  we  do  not  mean  as  mere  "booty 
of  war,"  and  the  comments  made  in  Plan- 
ters' Bank  v.  Union  Bank,  16  Wall.  483, 
405,  21  L.  ed.  473,  478,  in  regard  to  an 
attempt  by  the  commander  at  New  Orleans, 
fifteen  months  after  the  oeoupation  of  the 
city  by  the  national  government,  to  con- 
fiscate the  indebtedness  of  one  of  the  banks 
to  the  other,  do  not  apply.  We  only  mean 
that  the  seizure  was  for  the  immediate  use 
of  the  Army, — a  right  recognized  in  that 
case,  for  we  do  not  accept  the  view  contend- 
ed for  by  claimants,  that,  with  the  surren- 
der of  Santiago  and  the  cessation  of  active 
operations  in  the  Santiago  district,  enemy 
property  lost  sueh  character  and  was  not 
!•  subject  to  sueh  right  of  capture.  The  war 
P  was  flagrant  elsewhere,  and  in  such  case 
Planters'  Bank  y.  Union  Bank  is  authority 
for  the  right,  not  against  it.  It  was  there 
decided  that  the  military  commander  at  New 
Orleans  "had  power  to  do  all  that  the 
laws  of  war  permitted^  except  so  far  as 


be  was   restrained  bj  the   pledged  faith 
of  the  government,  or  the  effect  of  con- 
gressional action."    Such  pledge  and  effect 
existed,   it  was   held,   citing   the   case   of 
The  Venice.     It  may  be  said  the  indebted* 
ness  was  not  absolutely  exempt  from  con* 
fiscation  as  enemy's  property,  but  only  that 
it  was  not,  under  the  particular  circum- 
stances,   "subject   to   military    seizure   as 
booty  of  war."    And  "booty  of  war"  was 
distinguished  from  "a  seizure  for  immediate 
use  of  the  Army."     This  is  a  distinction 
important   to   observe,    and    is    recognized 
explicitly  or  implicitly  in  all  of  the  cases 
and  references  contained  in  the  able  argu- 
ment of  counsel.     It  accommodates,  when 
its  full  range  is  properly  understood,  the 
necessities  of  the  conqueror  and  the  per- 
sonal   and   property   rights,   if   they   may 
be  called  such,  of  the  conquered.    And  there 
is  nothing  in  the  President's  proclamatidn 
of  July  13,  1808,  which  militates  against 
it.    But  suppose  we  should  grant  the  con- 
trary.    Suppose   we   should  grant   to  the 
San   Juan    the    broadest   inununity    from 
seizure  or  detention.    We  are  then  brought 
to  consider  the  quality  of  the  act  of  the 
officers  of  the  Army  who  seized  and  used 
her.     It  would  seem  easy  to  describe.     II 
it  was  done  in  violation  of  the  President's 
proclamation,  if  it  was  done  in  violation 
of  the  laws  of  war  and  the  conditions  aris- 
ing from  the  capitulation  of  Santiago,  il 
was   done    in    wrong,    and   claimants    en- 
oounter  the  prohibitions  of  the  Tucker  act 
against   the   jurisdiction   of   the  court   of 
claims.     They  are  in  the  situation  of  the 
claimant   in   J.   Ribas   y   Hijo   v.   United 
States,  and  Juragua  Iron   Co.  v.  United 
States.      A    tort    was    committed   against 
them,  and  though  committed  in  the  interest 
of  the  United  StatSs,  there  is  no  element 
of  contract,  and  the  action  is  one  of  which  ^ 
the  court  of  claims  could  not  taktf  juris- ^ 
diction,  whatever  Mother  redress  is  open  to* 
claimants.     Indeed,  we  might  have  rested 
this   branch   of   the  case   on   those   cases, 
both  for  the  requirements  of  the  Tucker 
act   and   the    rights    and   powers   of   bel- 
ligerents, conqueror  or  conquered.    We  hare 
restated  the  propositions  declared  only  in 
deference  to  the  earnestness  and  force  of 
the  argument  of  claimants'  counsel.     And 
we   rest   the   case   on    those   propositions, 
and  do  not  enter  into  a  consideration  of 
the  citizenship  of  claimants,  whether  bom 
in  Spain  and  Spanish  subjects  when  their 
vessel  was  seized,  or  Cuban  by  relation  to 
the  time  either  of  the  declaration  of  Cuban 
independence  or  of  its  recognition  by  Con- 
gress, as  contended.     If  Spanish  subjects, 
under  the  authority  of  J.  Ribas  y  Hijo  ▼• 
United  States,  their  right  of  indemnity  for 
the   seizure   and  use  of  their  vessel   was 
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takan  away  by  the  treaty  between  Spain 
and  the  United  Statea. 
Judgment  affirmed* 


(S2S  17.  8.  674.) 

PA8GASI0  DIAZ,  Enrique  De  Meesa,  and 

Robert  Scott  Douglaa,  Trading  under 
the  Firm  Name  of  Qallego,  deBaa^  ft 
Company,  Appta., 

▼. 

UNITED  STATES. 

This  case  ia  governed  by  the  decision  in 
£terrera  ▼.  United  States,  222  U.  S.  558,  56 
L.  ed.  316,  32  Sap.  Ct.  Rep.  179. 

[No.  90.] 

Argued  December   11  and   12,   1011.     De- 
cided January  15,  1912. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  a  claim  for 
the  value  of  the  use  by  the  military  au- 
thorities of  a  Spanish  merchant  vessel  cap> 
tured  in  the  harbor  of  Santiago.    Affirmed. 

See  same  case  below,  43  Ct  d.  444. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howard  Thayer  Kingsburyy 
Orammond  Kennedy,  and  Frank  D. 
Pavey  for  appellants. 

Assistant  Attorney  General   Thompson 

^  and  Mr.  Franklin  W.  Collins  for  appellee. 

ft* 

•    *Mr.    Justice    McKenna    delivered    the 
opinion  of  the  court: 

This  case  was  argued  and  submitted  with 
No.  89,  Herrera  v.  United  States,  just  de- 
cided. [222  U.  S.  558.  56  L.  ed.  816,  32  Sup. 
Ct.  Rep.  179.]  As  in  that  cose  the  findings 
of  fact  recite  the  pendency  of  the  war  be- 
tween the  United  States  and  Spain,  the 
capitulation  of  Santiago  and  the  cessation 
of  hostilities  in  that  district  between  the 
contending  forces,  the  seizure  and  capture 
by  the  military  authorities  of  the  United 
States  of  the  steamer  Thomas  Brooks, 
among  other  vessels  and  lighters,  on  the 
17th  day  of  July,  1898,  she  then  being 
owned  by  claimants,  and  her  use  for  the 
transportation  of  troops  and  munitions  of 
war  until  September  6th  of  the  same  year, 
a  period  of  fifty-seven  days,  the  United 
States  paying  the  cost  of  operating  the 
steamer.  Prior  to  her  seizure  she  had  been 
used  to  transport  Spanish  troops  and  mu- 
nitions of  war.  The  full  and  reasonable 
value  of  her  use  was  $1^  per  day,  amount- 
ing to  the  sum  of  $6,375,  no  part  of  which 
has  been  paid. 

The   other   vessels   seized   and   captured 

were  small  vessels  and  lighters,  which  were 

used  for  a  time  and  later  returned  on  the 

advice  or  opinion  of  the  Judge  Advocate 

ft*  General  of  the  Army.    Their  use  was  paid 

«P  for  by  government  on*some  amicable  terms. 


Also,  after  September  6,  1898,  the  claim* 
ants  were,  by  some  amicable  agreement  be- 
tween them  and  the  quartermaster  in 
ehaige  at  Santiago,  permitted  to  use  and 
operate  the  Thomas  Brooks  at  their  own 
expense,  they  agreeing  to  transport  in  her 
troops  and  munitions  of  war  and  other 
supplies  at  one  half  the  transportation 
ratea.  This  was  done,  and  the  claimants 
were  paid  for  the  service. 

On  the  18th  of  January,  1899,  after  the 
vessel  had  been  turned  over  to  claimants, 
they  executed  a  receipt  and  released  all 
claims  in  the  form  set  out  in  llerrera 
V.  United  States. 

It  was  also  found  by  tbe  court  as  toh 
lows,  being  No.  6  of  the  findings: 

"At  the  same  time,  to  wit,  July  17,  1898» 
the  military  forces  of  the  United  Statea 
took  possession  of  two  wharves,  the  Muella 
Lus  and  the  San  Jos6,  with  their  ware- 
houses and  sheds,  belonging  to  claimants, 
and  used  the  same  for  the  purpose  of  load- 
ing, unloading,  and  storing  government 
supplies,  and  in  facilitating  the  movements 
of  troops  from  July  17,  1898,  to  March  1, 
1899,  a  period  of  seven  and  oue-half  months^ 
for  which  use  no  rental  was  paid,  though 
the  chiimants  presented  bills  therefor 
monthly;  and  after  the  government  had 
surrendered  the  possession  of  said  wharves, 
the  chief  quartermaster,  Department  of 
Santiago,  offered  the  claimants  $4,000  in 
full  payment  for  the  use  thereof  during  said 
period,  which  was  refused;  and  later  pay- 
ment was  denied  on  tbe  ground  that  the 
claim  was  for  unliquidated  damages  (see 
opinion  Judge  Advocate  General,  Dec.  23, 
1901,  page  83,  Senate  Doc  318,  67th  Con- 
gress, 1st  Sess.).  During  said  period  said 
wharves  were  not  used  exclusively  by  the 
United  States,  but  commercial  steamers 
were  permitted  to  land  there,  and  they  were 
used  by  the  merchants  of  the  city  of  San- 
tiago when  such  use  did  not  interfere  with 
the  handling  of  government  stores.  It  . 
does  not  appear  that  claimants  received  i^ 
any*compensation  from  commercial  steam-  • 
ers  or  merchants  of  the  city  for  such  use 
during  said  period. 

"From  time  to  time  said  wharves  and 
warehouses  were  repaired  by  the  United 
States,  and  claimant  company  was  employed 
by  the  United  States  at  $32  per  day  to 
dredge  alongside  of  same  for  about  three 
months.  Said  wharves  were  returned  to 
claimants  in  nearly  as  good  condition  aa 
when  the  United  States  took  possession  of 
them. 

"The  reasonable  value  of  the  use  of  said 
wharves  and  warehouses  for  the  period  they 
were  used  by  the  United  Statea  forces,  to- 
gether with  any  damage  caused  thereto  by 
reason  of  said  use,  was  $7,300." 


1911. 


FirZ  QERALD  T.  THOMPSON. 


The  President's  proolaroation  of  July  18, 
1898,  is  found  as  in  the  Herrera  Case. 

The  court  of  claims  dismissed  the  pe- 
tition on  the  authority  of  J.  Ribas  y  Hijo 
T.  United  States,  194  U.  a  816,  48  L.  ed. 
-994,  24  Sup.  Ct.  Sep.  727,  and  the  Herrera 


Claimants  urge  nothing  in  this  case  be- 
cause one  of  them  is  a  British  subject, 
•except  on  the  principles  expressed  in  The 
Venice  (United  States  v.  Cooke)  2  Wall. 
^58,  17  L.  ed.  860,  and  of  those  principles 
ire  have  commented  in  the  Herrera  Case. 
Kor  can  much  be  urged  on  account  of  the 
•ettlement  made  by  the  officers  of  the  Unit- 
•ed  States  with  claimants  for  the  services 
rendered  after  the  surrender  of  the  vessel, 
■and  the  settlement  made  for  some  smaller 
vessels  and  lighters,  or  the  tender  of  pay- 
ment of  $4,000  by  the  quartermaster  at 
Santiago  for  tlie  use  of  the  wharves,  as 
«et  out  in  finding  V.  Indeed,  eounsel  say 
that  "the  intention  to  pay  must  be  the 
•officially  declared  intention  of  the  govern- 
ment, evidenced  in  the  cases  at  bar  by  the 
rules  and  regulations  prescribed  by  the 
President  and  promulgated  by  the  Secre- 
tary of  War  in  general  orders  No.  101, 
and  not  the  mere  temporary  mental  proc- 
esses of  this  or  that  subordinate  officer 
who  happened  to  be  quartermaster  at  the 
time  and  on  the  spot,  and  ignorant  or 
disregardful  of  the  law  of  the  case  as  laid 
•»•  down  by  the  President."  Tlie  necessities 
?  of  the  case  require  claimants  to*take  that 
position;  but  we  need  not  repeat  what  we 
said  in  No.  89  of  those  orders  or  of  the 
proclamation.  It  is  not  possible  to  hold 
tliat  the  proclamation  of  the  President  was 
intended  to  supersede  the  laws  of  war,  and 
attach  to  every  appropriation  by  the  mili- 
tary officers  conducting  operations  of  war 
the  obligations  and  remedies  of  contracts. 
It  could  not  have  been  the  intention  of  the 
President  to  prevent  the  seizure  of  prop- 
erty when  necessary  for  military  uses,  or 
to  prevent  its  confiscation  or  destruction. 
For  the  reasons  for  this  conclusion  we 
refer  to  the  opinion  in  the  Herrera  Case. 
Judgment  affirmed. 


(222  U.  S.  656.) 

GERALD  PURCELL  FITZ  GERALD,  Plff. 

in  Err.y 

V. 

JOSIAH  V.  THOMPSON,   as  Trustee  for 
Lida  Eleanor  Purcell  Fits  Gerald  et  al. 

Courts  (§  394*)— Error  to  State  Court— 
Frivolousness  of  Fkderai.  Question. 
No  real  Federal  question  whidi  will  sup- 
port a  writ  of  error  from  the  Federal  Su- 
fireme  Court  to  a  state  court  is  raised  by 
he  contention  that  the  state  court  denied 


a  Federal  right  ia  overmling  an  appliear 
tion  to  remove  the  cause  to  a  Federal  dr^ 
cuit  court,  where  the  granting  of  such  ap> 
plication  would  have  necessitated  the  align* 
ing  on  the  side  of  the  plaintiff,  in  a  suit 
founded  on  an  express  trust,  a  trustee  who 
was  charged  with  a  repudiation  of  his  ob- 
ligations as  trustee  by  a  refusal  to  apply 
the  trust  funds  as  required  by  the  trust 
agreement,  and  as  to  whom  not  only  was 
an  accounting  asked  and  an  injunction 
prayed  to  prevent  him  from  disposing  of  the 
trust  property,  but  his  removal  as  trustee 
was  also  sought. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
XMg.  H  1049-1077;    Dec  Dig.  f  S94.*] 

[No.  849.] 

Submitted    December    18,    1011.     Dedded 
January  15,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  of  Fayette  County 
in  that  state  refusing  an  application  to  re- 
move the  cause  to  a  Federal  circuit  court. 
Dismissed  for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Stone,  Michael  J. 
Ryan,  and  James  Gay  Qordon  for  plaintiff 
in  error. 

Messrs.  Samuel  Untermyer,  William 
J.  Sturges,  and  Irwin  Untermyer  for  di^ 
fendants  in  error. 

Memorandum  opinion  by  direction  of  the 
court.    By  Mr.  Chief  Justice  White: 

The  object  of  this  suit  was  to  enforce 
a  trust  created  by  the  plaintiff  in  error 
for  the  benefit  of  his  wife  and  three  minor 
children,  to  declare  a  lien  on  certain  prop- 
erty dedicated  to  the  purposes  of  the  trust 
for  the  removal  of  two  trustees,  etc  Josiah 
V.  Thompson,  one  of  the  trustees,  was  a 
plaintiff,  and  joined  with  him  were  the 
wife  and  minor  children  of  Fits  Gerald, 
the  latter  represented  by  their  guardian 
ad  litem.  The  remaining  trustees  were 
made  defendants,  individually  and  in  their 
capacity  as  trustee  and  as  partners. 

All  the  plaintiffs  except  the  minor  chil- 
dren were  citizens  of  Pennsylvania.  The 
minor  children  were  aliens  and  resided  in 
Ireland.  Lenhart,  one  of  the  defendants, 
was  a  citizen  of  Pennsylvania,  while  Fits 
Gerald,  his  oodefendant,  was  an  alien  and 
a  British  subject.  Fitz  Gerald  applied  to 
remove  to  the  United  States  court  on  the 
ground  that,  on  properly  aligning  the  par- 
ties to  the  controversy,  his  codefendaat 
Lenhart  was  a  plaintiff,  and  that,  as  the 
residence  of  the  guardian  ad  litem  was 
controlling  so  far  as  the  interest  of  the 
minors  was  concerned,  the  controversy  wae 


•For  other  oasos  see  same  topic  &  S  numbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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one  between  eitlaena  of  PennsylyanU  on 

the  one  hand  end  Fits  Gerald,  an  alien, 

on  the  other.    The  further  contention  was 

urged  that  the  cause  waa  embraced  in  the 

clause  of  S  1  of  the  removal  acts  of  1887-88 

[24  Stat,  at  L.  663,  chap.  373,  25  SUt 

I,  at  L.  434,  chap.   860,  U.  8.  Comp.  Stat. 

g  1901,  p.  509],  conferring  original  jurisdio- 

•  tion*upon  eireuit  courts  of  oontroyersies 

"between   citizens  of  a  state  and  foreign 

states,  citizens,  or  subjects,"  and  that  the 

following  clause  of  the  2d  section  of  the 

act  was  applicable: 

"Anj  other  suit  of  a  eivil  nature,  at  law 
or  in  equity,  of  which  the  circuit  courts 
of  the  United  States  are  given  jurisdiction 
bj  the  preceding  section,  and  which  are 
now  pending,  or  which  may  liereafter  be 
brought,  in  any  state  court,  may  be  re- 
moved into  the  circuit  court  of  the  United 
States  for  the  proper  district  by  the  defend- 
ant  or  defendants  therein,  being  nonresi- 
dents  of  that  state." 

The  trial  court  denied  the  application, 
and  subsequently  granted  the  relief  prayed 
by  the  bilL  On  appeal  the  supreme  court 
of  the  state  of  Pennsylvania  affirmed  the 
decree,  and  in  the  opinion  delivered  held 
that  no  error  was  oommitted  in  denying 


the  applieatimi  to  remof^e.  Because  of  ftis 
latter  ruling  the  cause  was  brought  here. 
The  defendants  in  error  bow  move  to  ^Efs- 
miss  the  writ. 

The  right  to  remove  from  tlie  state  court 
which  was  asserted  had  no  legal  foundatioii. 
Lenhart  was  charged  with  a  repudiation  of 
his  obligations  as  trustee  by  a  refusal  to 
apply  the  trust  funds  as  required  by  the 
trust  agreement.  Not  only  was  an  account- 
ing by  him  asked  and  an  injunction  prayed 
to  prevent  him  from  disposing  of  the  part- 
nership property  which  was  dedicated  to 
the  trust,  but  his  removal  as  trustee  was 
also  sought.  Under  these  circumstances  il 
is  plain  on  the  face  of  the  record  that  no 
possible  rearrangement  of  the  parties  could 
liave  been  made  converting  Lenhart  into 
a  party  plaintiff  which  would  be  consistent 
with  the  relief  which  it  was  the  object  of 
the  suit  to  obtain.  In  this  state  of  the 
case  the  assertion  that  there  was  a  denial 
of  a  Federal  right  by  the  overruling  of  tho 
application  to  remove  is  so  manifestly 
frivolous  and  devoid  of  merit  as  not  to 
form  the  basis  of  jurisdiction,  and  to  render 
it  necessary  to  grant  the  motion  to  dismisii 

Writ  of  error 


1011.  WASSET  ▼.  HAMMER. 

(2tt  17.  8.  85.) 
FRANK  H.  WASKE7  «t  aL,  Petitioners, 

▼. 

JOSEPH  HAMMER  et  &L 
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BfllTES  AND  MlNEHALS    (J  18*)— READJUST- 
MENT OF  Lines  of  Location. 

1.  A  placer  mining  claim  which  uninten- 
tionally included  a  trifle  more  than  the 
maximum  permitted  area  is  invalidated  un- 
der U.  S.  Rev.  Stat  §§  2320,  2329,  U.  S. 
Gomp.  Stat.  1901,  pp.  1424,  1432,  making 
the  discovery  of  mineral  within  the  limite 
of  the  claim  a  prerequisite  to  the  location, 
when,  by  the  readjustment  of  its  lines  so 
ME  to  exclude  the  excess,  the  point  or  place 
of  the  only  prior  mineral  discovery  was 
left  outside  the  area  included  by  the  read- 
justed lines. 

CEd.    Note.— For   other    cases,    see    Mines    and 
Minerals,  Cent.  1)1%.  S9  29-36:    Dec.  Dig.  9  18.*] 

Mines  and  Minerals  (§  11*)— Location. 

2.  The  location  of  a  placer  mining  claim 
by  a  United  States  mineral  surveyor  is 
within  the  prohibition  of  U.  S.  Rev.  Stat. 
S  462,  U.  S.  Comp.  Stat  1901,  p.  257, 
against  the  direct  or  indirect  purchase  by 
officers,  clerks,  and  employees  in  the  Gen- 
eral Land  Office  of  any  of  the  public. land. 

{Ed.    Note. — For   other    cases,    see   Mines    and 
nerals.  Cent.  Dig.  Sfi  H  17;    Dec.  Dig.  S  U.*] 

Miner  and  Minerals  (S  11*)— Location 
BT  Employee  of  Land  Officb. 

3.  The  location  of  a  placer  mining  claim, 
contrary  to  U.  S.  Rev.  SUt.  S  452,  U.  S. 
Comp.  Stat  1901,  p.  257,  prohibiting  of- 
ficers, clerks,  and  employees  in  the  Gen- 
eral Land  Office,  under  penalty  of  dismissal, 
from  directly  or  indirectly  purchasing  or 
becoming  interested  in  the  purchase  of  the 
public  land,  is  void,  and  not  merely  void- 
able at  the  instance  of  the  government. 

rEd.    Note.— For   other   cases,    see   Mines   and 
Minerals,  Dec.  Dig.  S  U.*] 

[No.  84.] 

Argued  December  7,  1911.     Decided  Janu- 
ary 22,  1912. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District  Court 
for  the  District  of  Alaska,  Second  Division, 
in  favor  of  plaintiffs  in  an  action  of  ejects 
ment  growing  out  of  conflicting  locations  of 
placer  mining  claims.    Affirmed. 

Sec  same  case  below,  95  C.  C.  A.  305, 
170  Fed.  31. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  Fink,  W.  H.  Metson, 
Ira  D.  Orton,  and  E.  H.  Ryan  for  petition- 
ers. 

Messrs.  Albert  H.  Elliot  and  George  W. 
^Rea  for  respondents. 

*Mr.  Justice  Van  Devanter  delivered  the 
cypinion  of  the  court: 

This  was  an  action  of  ejectment,  the  sub- 
ject-matter of  which  was  the  overlapping 
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portions  of  two  placer  mining  claims  in 
Alaska,  one  known  as  the  Golden  Bull  and 
the  other  as  the  Bon  Voyage.  The  plain- 
tiffs claimed  the  area  in  conflict  as  part 
of  the  Golden  Bull,  and  the  defendants 
claimed  it  as  part  of  the  Bon  Voyage.  The 
facts,  as  they  must  be  accepted  for  pres- 
ent purposes,  are  these: 

In  1902  the  Bon  Voyage  was  located  by 
J.  Potter  Whittren,  he  having  previously 
made  a  discovery  of  placer  gold  within 
the  ground  which  he  included  in  the  claim. 
Although  not  intended  to  be  excessive,  the 
claim  embraced  a  trifle  more  than  20  acres, 
the  maximum  area  permitted  in  a  location 
by  one  person.  In  1903  Whittren,  upon  as- 
certaining that  fact,  drew  in  two  of  the 
boundary  lines  sufficiently  to  exclude  the 
excess,  and  in  doing  so  left  the  point  or 
place  of  his  only  prior  mineral  discovery 
outside  the  readjusted  lines.  Later  in  1903, 
he  made  a  discovery  of  placer  gold  within 
the  lines  as  readjusted.  At  the  time  of 
drawing  in  the  lines  and  making  the  sub- 
sequent discovery  he  was  a  United  States 
mineral  surveyor,  but  was  not  such  at  the 
time  of  the  original  location.  In  1004  the§ 
•Golden  Bull  was  located  by  B.  Schwartz,  • 
and  included  a  part  of  the  ground  em- 
braced in  the  Bon  Voyage.  Neither  claim 
was  carried  to  patent  or  entry,  and  when 
the  action  was  begun  the  defendants  were 
in  possession.  The  plaintiffs  other  than 
Schwartz  claimed  under  him,  and  the  de- 
fendants other  than  Whittren  claimed  un- 
der conveyances  fi'om  him,  made  after  1904. 

Upon  the  trial  the  court,  at  the  instance 
of  the  plaintiffs,  directed  a  verdict  in  their 
favor,  substantially  upon  the  following 
grounds,  taken  collectively:  1.  A  discov- 
ery of  mineral  within  the  limits  of  a  min* 
ing  claim  is  essential  to  its  validity;  2. 
The  original  location  of  the  Bon  Voyage 
was  invalidated  by  the  readjustment  of  its 
lines  whereby  the  point  or  place  of  the  only 
prior  discovery  of  mineral  was  left  without 
those  lines;  3.  The  readjusted  location  was 
invalid  because,  at  the  time  of  the  discovery 
of  mineral  therein,  Whittren,  being  a 
United  States  mineral  surveyor,  was  dis- 
qualified to  make  a  location  under  the  min- 
ing laws.  The  jury  returned  a  verdict  as 
directed,  judgment  was  entered  thereon,  the 
judgment  was  affirmed  by  the  circuit  court 
of  appeals  for  the  ninth  circuit,  (95  C.  C.  A. 
305,  170  Fed.  31),  and  tlie  case  is  here  upon 
certiorari  (210  U.  S.  622,  54  L.  ed.  641, 
30  Sup.  Ct.  Rep.  577). 

Conceding  that  the  unintentional  inclu- 
sion of  a  trifle  more  than  20  acres  in  the 
Bon  Voyage  as  originally  located  was  an  ir- 
regularity which  did  not  vitiate  the  loca- 
tion, but  merely  made  it  necessary  that  the 
excess  be  excluded  when  it  became  known 


•For  other  cases  see  same  topic  &  9  numbsb  in  Dec  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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(Richmond  Miiu  Co.  r.  Rose,  114  U.  8.  676, 
680,  29  L.  ed.  273,  274,  6  Sup.  Ct  Rep. 
1055;  Mcintosh  T.  Price,  68  C.  G.  A.  136, 
121  Fed.  716;  Zimmerman  t.  Funchion,  89 
G.  C.  A.  53,  161  Fed.  869),  we  come  to  con- 
sider whether  the  location  was  invalidated 
when,  by  the  readjustment  of  its  lines,  it 
was  left  without  a  mineral  discovery  there- 
in. The  mining  laws,  Rev.  Stat.  §§  2320, 
2329,  U.  6.  Comp.  Stat.  1901,  pp.  1424, 
1432,  make  the  discovery  of  mineral  "with- 
in the  limits  of  the  claim"  a  prerequisite 
v4  to  the  location  of  a  claim,  whether  lode  or 
•  placer,  the  purpose  being  to  reward  the*di8- 
eoverer  and  to  prevent  the  location  of  land 
not  found  to  be  mineral.  A  discovery  with- 
out the  limits  of  the  claim,  no  matter  what 
its  proximity,  does  not  suffice.  In  giving 
effect  to  this  restriction,  this  court  said,  in 
Gwillim  V.  Donnellan,  115  U.  S.  45,  29  L. 
ed.  348,  5  Sup.  Ct.  Rep.  1110,  15  Mor.  Min. 
Rep.  482,  that  the  loss  of  that  part  of  a 
location  which  embraces  the  place  of  the 
only  discovery  therein  is  "a  loss  of  the  lo- 
cation." Possibly  what  was  said  went  be- 
yond the  necessities  of  that  case,  critically 
considered,  but  it  illustrates  what  natur- 
ally would  be  taken  to  be  the  effect  of  the 
statute;  and  as  that  view  of  it  has  been 
accepted  and  acted  upon  for  twenty-five 
years  by  the  Land  Department  and  by  the 
courts  in  the  mining  regions,  it  should  not 
be  disturbed  now.  It  follows  that  when, 
in  1903,  Whittren  excluded  from  the  Bon 
Voyage  the  only  place  at  which  mineral  had 
been  discovered  therein,  he  lost  the  loca- 
tion. That  his  purpose  was  not  to  give  up 
the  location,  but  only  to  eliminate  the  ex- 
cess in  area,  is  immaterial,  because,  al- 
though free  to  exclude  any  other  part  of 
the  claim  and  to  retain  that  embracing  the 
discovery,  he  excluded  the  latter,  and  there- 
by caused  the  location  to  be  without  a  dis- 
covery within  its  limits.  Possibly,  as  was 
suggested  in  argument,  the  discovery  was 
excluded  because  it  was  not  deemed  suf- 
ficiently promising  to  make  its  retention  ad- 
visable, but,  however  that  may  have  been, 
its  exclusion  defeated  the  location  and  left 
the  lands  therein  "open  to  exploration  and 
subject  to  claim  for  new  discoveries."  Ibid. 
As  no  adverse  right  had  intervened  at 
the  time  of  Whittren's  subsequent  discov- 
ery of  mineral  within  the  limits  of  the  re- 
adjusted location,  it  must  be  conceded  that 
that  location  became  effective  as  of  that 
time,  just  as  if  he  had  then  marked  those 
limits  anew  (2  Lindley,  Mines,  §§  328, 
830),  unless  he  was  then  disqualified  to 
make  a  location  by  reason  of  his  having  be- 
come a  United  States  mineral  surveyor; 
and  so  it  is  necessary  to  consider  whether 
et  such  a  surveyor  is  within  the  prohibition 
f  of  Rev.  8tat.*"§  462,  U.  8.  Comp.  Stat  1901, 


p.  267,  and,  if  so,  whether  that  prohibition 
made  the  readjusted  location  void,  or  only 
voidable  at  the  instance  of  the  govern- 
ment.   That  section  reads: 

''The  officers,  clerks,  and  employees  ia 
the  General  Land  Office  are  prohibited  from 
directly  or  indirectly  purchasing  or  becom- 
ing interested  in  the  purchase  of  any  of  the 
public  land;  and  any  person  who  violates 
this  section  shall  forthwith  be  removed  from 
his  office." 

Mineral  surveyors  are  appointed  by  th» 
surveyor  general  under  Rev.  Stat.  §  2334^ 
and  their  field  of  action  is  confined  to  the 
surveying  of  mining  claims  and  to  matters 
incident  thereto.  They  act  only  at  the  so- 
licitation of  owners  of  such  claims,  and 
are  paid  by  the  owners,  not  by  the  govern- 
ment; but  their  charges  must  be  within 
the  maximum  fixed  by  the  Commissioner 
of  the  General  Land  Office,  and  their  work 
must  be  done  in  conformity  to  regulations 
prescribed  by  that  officer.  They  are  re- 
quired to  take  an  oath,  and  to  execute  a 
bond  to  the  United  States,  as  are  many 
public  officers.  Within  the  limits  of  their 
authority  they  act  in  the  stead  of  the  sur- 
veyor general  and  under  his  direction,  and 
in  that  sense  are  his  deputies.  The  work 
which  they  do  is  the  work  of  the  govern* 
ment,  and  the  surveys  which  they  make 
are  its  surveys.  The  right  performance 
of  their  duties  is  of  real  concern,  not  mere- 
ly to  those  at  whose  solicitation  they  act, 
but  also  to  the  owners  of  adjacent  and  con- 
fiicting  elaims  and  to  the  government.  Of 
the  representatives  of  the  government  who 
have  to  do  with  the  proceedings  incident 
to  applications  for  patents  to  mining 
claims,  they  alone  come  in  contact  with 
the  land  itself,  and  have  an  opportunity  to 
observe  its  situation  and  character,  and  the 
extent  and  nature  of  the  work  done  and 
improvements  made  thereon;  and  it  is  upon 
their  reports  that  the  surveyor  general 
makes  the  certificate  required  by  Rev.  Stat. 
§  2325,  which  is  a  prerequisite  to  the  is- 
suance of  a  patent.  See  Mining  Regula-  eo 
tions  of  July  26,  1901,  parngraphB*90,  115-  ? 
169,  31  Land  Dec.  474,  489,  493;  Gowdy  y. 
Kismet  Gold  Min.  Co.  24  Land  Dec.  191, 
193.  The  r^sum4  of  their  authority  and  du- 
ties, and  of  their  relation  to  the  surveyor 
general  and  the  General  Land  Office,  satis- 
fies us  that  they  are  within  the  prohibition 
of  §  452.  That  prohibition  is  addressed  not 
merely  to  the  officers  of  the  General  Land 
Office,  or  to  its  officers  and  clerks,  but  to 
its  "officers,  clerks,  and  employees."  These 
words,  taken  collectively,  are  very  compre- 
hensive, and  easily  embrace  all  persons 
holding  positions  under  that  office  and  par- 
ticipating in  the  work  assigned  to  it,  as  is 
the  case  with  mineral  surveyors.    Tlie  pur* 
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I>08e  of  tBe  prohibition  is  to  guard  against 
the  temptations  and  partiality  likely  to  at- 
tend efforts  to  acquire  public  lands,  or  in- 
terests therein,  by  persons  so  situated,  and 
thereby  to  prevent  abuse  and  inspire  con- 
fidence in  the  administration  of  the  pub- 
lic-land laws.  So  understanding  the  letter 
and  purpose  of  the  prohibition,  we  think  it 
embraces  the  location  of  a  mining  claim  by 
a  mineral  surveyor.  True,  it  is  addressed 
to  officers,  clerks,  and  employees  "in  the 
General  Land  Office,"  and  is  directed 
against  ''the  purchase  of  any  of  the  pub- 
lic land"  by  them;  but  in  view  of  the  ter- 
minology common  to  public-land  legisla- 
tion, we  think  the  reference  to  the  General 
Land  Office  is  inclusive  of  the  subordinate 
offices  or  branches  maintained  under  its  su- 
pervision, such  as  the  offices  of  the  survey- 
ors-general and  the  local  land  offices,  and 
that  the  term  "purchase"  is  inclusive  of 
the  various  modes  of  securing  title  to  or 
rights  in  public  lands  under  the  general 
laws  regulating  their  disposal. 

That  the  construction  which  we  here 
place  upon  §  462  is  the  one  prevailing  in 
the  Land  Department  is  shown  in  its  cir- 
cular of  September  15,  1890,  11  Land  Dec. 
848,  wherein  it  is  said:  "All  officers, 
derks,  and  employees  in  the  offices  of  the 
surveyors  general,  the  local  land  offices,  and 
the  General  Land  Office,  or  any  persons, 
^wherever  located,  employed  under  the  su- 
«  pervision  of  the'Commissioner  of  the  Gen- 
*eral  Land  Office,  are,  during  such  employ- 
ment, prohibited  from  entering  or  becom- 
ing interested,  directly  or  indirectly,  in  any 
of  the  public  lands  of  the  United  States." 
The  published  decisions  of  the  Secretary  of 
the  Interior,  although  disclosing  instances 
in  which  that  construction  has  been  depart- 
ed from  or  doubted  (Dennlson  and  Willets, 
11  Copp's  L.  O.  261;  Lock  Lode,  6  Land 
Dee.  105;  Re  Leffingwell,  30  Land  Dec.  130), 
show  that  in  the  main  it  has  been  closely 
followed  (Re  McMicken,  10  Land  Dec.  97, 
and  11  Land  Dec  06;  Muller  v.  Coleman, 
18  Land  Dec.  304;  Re  Neill,  24  Land  Dec. 
893;  Floyd  v.  Montgomery,  26  Land  Dec. 
122,  136;  Re  Maxwell,  29  Land  Dec.  76; 
Re  Baltzell,  20  Land  Dee.  333;  Re  Brad- 
ford,  36  Land  Deo.  61). 

In  principle,  the  recent  case  of  Prosser  v. 
Finn,  208  U.  S.  67,  52  Ij.  ed.  302,  28  Sup. 
Ct.  Rep.  225,  goes  far  to  sustain  the  view 
here  expressed.  There  a  special  agent  of 
the  General  Land  Office,  whose  field  of  duty 
was  in  the  state  of  Washington,  made  an 
entry  of  publie  land  under  the  timber-eul- 
tare  law,  and  thereafter  in  all  respects 
eomplied  with  that  law.  But  it  was  held 
by  this  court  that  he  was,  in  every  sub- 
stantial sense,  an  employee  in  the  General 


Land  Office,  and  therefore  was  within  the 
prohibition  of  S  452* 

The  general  rule  of  law  is  that  an  act 
done  in  violation  of  a  statutory  prohibition 
is  void  and  confers  no  right  upon  the 
wrongdoer;  but  this  rule  is  subject  to  the 
qualification  that  when,  upon  a  survey  of 
the  statute,  its  subject-matter  and  the  mis- 
chief sought  to  be  prevented,  it  appears 
that  the  legislature  intended  otherwise,  ef- 
fect must  be  given  to  that  intention.  Mil* 
ler  V.  Anunon,  145  U.  S.  421,  426,  36  L.  ed. 
750,  762,  12  Sup.  Ct.  Rep.  884;  Burck  v. 
Taylor,  152  U.  S.  634,  640,  38  L.  ed.  678» 
583,  14  Sup.  Ct.  Rep.  606;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  548, 
46  L.  ed.  670,  685,  22  Sup.  Ct.  Rep.  431. 
Here  we  think  the  general  rule  applies. 
The  acts  described  in  §  452  are  expressly 
prohibited  under  penalty  of  dismissaL 
There  is  in  its  language  nothing  indicat-g 
ing  that  its  scope  is  to  be^confined  to  the* 
exaction  of  that  penalty  (Prosser  v.  Finn, 
supra),  or  that  acts  done  in  violation  of 
it  are  to  be  valid  against  all  but  the  gov- 
ernment. Nor  is  there  anything  in  its  sub- 
ject-matter or  in  the  mischief  sought  to 
be  prevented  which  militates  against  the  ap- 
plication of  the  general  rule.  On  the  con- 
trary, it  is  reasonably  inferable,  from  the 
language  of  the  section  and  the  situation 
with  which  it  deals,  that  it  is  intended  that 
violations  of  it  shall  be  attended  by  the  or- 
dinary consequences  of  unlawful  acts.  We 
therefore  are  of  opinion  that  the  readjust 
ed  location  was  void. 

Affirmed. 


(223  XJ.  8.  70.) 

LOUISVILLE  A  NASHVILLE  RAILROAD 
COMPANY,   Appt, 

V. 

P.  W.  COOK  BREWING  COMPANY. 
COUBTS  (§  382*)— Appeai^Federal  Qusb- 

TION. 

1.  The  jurisdiction  of  a  Federal  circuit 
court  of  a  suit  by  an  Indiana  corporation 
to  enjoin  a  common  carrier  incorporated 
under  the  laws  of  Kentucky  from  refusing 
to  accept  interstate  shipments  of  intoxicat- 
ing liquors  consigned  to  local-option  points 
in  Kentucky  was  not  dependent  upon  di- 
verse citizenship  alone,  so  as  to  make  the 
judgment  of  the  circuit  court  of  appeals 
final,  where  there  was  involved  not  only 
the  validity  of  the  Kentucky  statute  as  a 
regulation  of  interstate  commerce,  but  the 
question  as  to  whether  the  sole  remedy  waa 
not  by  an  application  to  the  Interstate 
Cbmmerce  Commission. 

[Ed.   Note— For  other  cases,  see  Courts,  Dsc. 
Dig.  S  382.*] 

Appeal  and  Erbor  (f  173*)— OBJEcnoNs 
NOT  Raised  Below. 

2.  The  objection  that  there  was  an  ade- 


*Vor  other  oases  sse  sams  topic  ft  9  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  Iadez< 
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quale  remedy  At  law  where  ft  common  car- 
rier refused  to  accept  interstate  flhipments 
of  intoxicating  liquors  destined  to  local- 
option  or  "dry"  points  in  another  state, 
and  announced  its  purpose  to  persist  in 
such  refusals,  comes  too  late,  if  ever  avail- 
able, when  first  made  on  appeal. 

(Ed.   Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1079-1120 :    Dec.  Dig.  fi  173.*] 

CoHMEBCB   (f  61*)— State  Regulation— 

INTOXICATINO    LiQUOBS  —  CaBBIEB'S    RE- 
FUSAL TO  Accept. 

3.  A  carrier  incorporated  under  the  laws 
of  the  state  of  Kentucky  cannot  justify  its 
refusal  to  accept  interstate  shipments  of 
intoxicating  liquors  consigned  to  localities 
in  that  state  vmere  local-option  prohibitory 
laws  prevail,  under  Ky.  act  of  March  21, 
1906,  making  the  transportation  of  such 
shipments  unlawful,  since  such  statute,  as 
applied  to  interstate  shipments,  is  an  un- 
lawful regulation  of  commerce. 

[Ed.    Note.— For   other    cases,    see   Commeroe, 
Cent.  Dig.  H  81-84;    Dec.  Dig.  fi  61.*] 

Commerce  (fi  80*)— Refusal  to  Accept 
Intkrstate  Shipment— Necessity  of  Ac- 
tion DT  Interstate  Comicebcs  CoMias- 

SIGN. 

4.  A  shipper  seeking  relief  because  of 
the  refusal  of  a  carrier  to  accept  inter- 
state shipments  of  intoxicating  liquors  con- 
signed to  local-option  or  ''dry"  points, 
which  the  carrier  seeks  to  justify  under 
a  state  statute  forbidding  the  transporta- 
tion of  such  shipments,  which  is  attacked 
as  an  unlawful  regulation  of  commerce, 
may  invoke  the  jurisdiction  of  the  courts 
without  first  applying  to  the  Interstate 
Commerce  Commission,  since  the  ques- 
tion involved  is  one  of  general  law,  for  a 
judicial  tribunal,  and  one  not  competent 
for  the  Commission  as  a  purely  administra- 
tive body. 

[Ed.    Note.— For  other  cases,    see  Oonuneroe, 
Dec.  Dig.  fi  89.*] 

[No.  64.] 

Submitted    November    13,    1011.     Decided 
January  22,  1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Setenth  Cir- 
cuit to  r«»view  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  District 
of  Indiana,  enjoining  a  carrier  from  refus- 
ing to  accept  Interstate  shipments  of  in- 
toxicatincf  liquors  consigned  to  local-option 
or  "dry**  points.    Affirmed. 

See  same  ease  below,  —  L.1tA.(N.8.)  — , 
•6  a  C.  A.  S22,  172  Fed.  117. 

Jlj     Statement  by  Mr.   Justice  liarton: 
•    *  This  suit  started  in  a  eourt  of  the  state 
•f  Indiana,  and  was  removed  by  the  de- 
fendant, now  the  appellant,  to  the  eircuit 
eourt  of  the  United  States. 
Hie  brewing  company  is  an  Indiana  cor* 


poration,  engaged  in  brewing  beer  at  Evans* 
ville,  Indiana,  and  sells  its  product  in 
state  and  interstate  trade.  The  railroad 
company  is  a  Kentucky  corporation,  own- 
ing and  operating  a  line  of  railway  ex* 
tending  into  many  states,  including  In- 
diana  and  Kentucky. 
•  The  complaint  averred  that  although* 
prepayment  of  freight  had  been  tendered 
and  every  shipping  regulation  complied 
with,  the  railroad  company  had  refused  to 
accept  for  carriage  from  Evansville,  In- 
diana, to  stations  on  the  line  of  its  rail- 
way in  the  state  of  Kentucky,  beer  in  kegs 
and  cases,  consigned  to  points  which  were 
"local-option"  or  "dry"  localities  under  the 
law  of  Kentucky,  and  had  notified  com- 
plainant and  the  public  that  it  would  dis- 
continue receiving  consignments  of  beer  or 
other  liquors  for  points  in  the  state  of 
Kentucky  where  the  local-option  law  of 
that  state  was  in  operation.  The  prayer 
of  the  bill  was  that  the  railroad  company 
be  enjoined  from  so  refusing  to  accept  the 
product  of  the  brewing  company  for  trans- 
portation from  Evansville  to  such  local- 
option  points  in  Kentucky. 

A  preliminary  injunction  was  issued  as 
prayed.  Thereupon  the  defendant  removed 
the  case  to  the  eircuit  court  of  the  United 
States,  upon  the  ground  that  there  was  di- 
versity of  citizenship,  and  also  because  the 
case  involved  questions  arising  under  the 
Constitution  and  laws  of  the  United 
States;  namely,  the  validity  of  the  law  of 
Kentucky,  prohibiting  the  transportation 
and  delivery  of  liquors  to  points  in  that 
state  where  the  sale  was  prohibited,  and 
also  as  a  case  arising  under  the  act  of 
Congress  regulating  interstate  oonunerce 
of  February  4,  1887  [24  Stat  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat  1901,  p.  3164], 
as  amended  June  29,  1906  [34  Stat  at 
L.  584,  ehap.  3591,  U.  S.  Comp.  Stat  Supp. 
1909,  p.  1149].  An  answer  was  then  filed 
and  the  cause  heard  upon  bill  and  answer, 
with  the  result  that  the  preliminary  in- 
junction allowed  by  the  state  court  waa 
made  permanent,  and  the  railroad  com- 
pany enjoined  from  refusing  to  receive  and 
carry  beer  from  Evansville  to  any  point 
upon  its  line  of  road  in  the  state  of  Ken- 
tucky, wet  or  dry.  An  appeal  by  the  rail- 
road company  to  the  circuit  eourt  of  ap- 
peals resulted  in  an  affirmance  of  the  or* 
der  of  the  circuit  eourt  For  the  opinion  set 
172  Fed.  117. 

Messrs.  Henry  I<.  Stone,  Philip  W.  Frey, 
and  George  R.  DeBruIer  for  appellant 

Mr.  George  A.  Ciinnlngliam  for  appek 
lee. 


*Fer  other 
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*Mr.  Justice  Lurton,  after  making  tlic 
above  statement,  delivered  the  opinion  of 
the  court: 

1.  The  jurisdiction  of  this  court  to  en- 
tertain an  appeal  in  this  case  cannot  be 
seriously  controverted.  The  jurisdiction  of 
the  circuit  court  was  not  dependent  alone 
upon  diversity  of  citizenship.  There  was 
involved  not  only  the  validity  of  the  law 
of  Kentucky  as  a  regulation  of  interstate 
eommeroe,  but  a  question  as  to  whether  the 
sole  remedy  in  any  such  case  was  not  by 
an  application  to  the  Interstate  Commerce 
Commission. 

2.  The  objection  that  there  was  an  ade- 
iquata  remedy  at  law,  assuming  that  the 

subject  is  one  for  any  tribunal  other^than 
the  Interstate  Commerce  Commission, 
comes  too  late,  if  ever  available,  the  objec- 
tion being  now  made  for  the  first  time,  so 
far  as  is  discoverable  from  the  record.  The 
announced  purpose  of  tne  railroad  company 
to  abjure  its  function  and  duty  as  a  com- 
mon carrier  in  respect  of  interstate  ship- 
ments of  all  intoxicating  liquors  to  lo- 
ealities  in  the  state  of  Kentucky  where  the 
Kentucky  local-option  prohibition  laws  pre- 
vailed threatened  the  ruin  of  complainant's 
business,  and  relief  by  injunction  against 
such  a  continued  course  of  conduct  was 
oertainly  one  which  in  such  oirciunstances 
might  be  granted.  Where  the  case  is  one 
in  which,  under  any  circumstances,  relief 
la  equity  may  be  admissible,  it  is  too  late 
to  say  that  there  was  an  adequate  remedy 
at  law  only  upon  review  proceedings.  Kil- 
boum  V.  Sunderland,  130  U.  S.  605,  32 
L.  ed.  1005,  9  Sup.  Ct.  Rep.  594. 

3.  The  case  was  heard  upon  bill  and 
mnswer.  The  defense  is  based  solely  upon 
the  terms  of  the  Kentuclcy  act  of  March  21, 
1906,  now  §  2569a,  Carroll's  Kentucky 
Btatutes  of  1909,  entitled  an  act  "to  Regu- 
late the  Carrying,  Moving;  Delivery,  Trans- 
ferring or  Distribution  of  Intoxicating 
Liquors  in  Local-option  Districts."  By 
that  act  it  is  made  unlawful  for  any  com- 
mon carrier  to  transport  beer  or  any  in- 
toxicating liquor  to  any  consignee  in  any 
locality  within  the  state  where  the  sale  of 
such  liquors  has  been  prohibited  by  vote 
of  the  people  under  the  local-option  law  of 
the  state.  A  violation  of  the  law  subjects 
the  offender  to  a  fine  of  not  less  than  fifty 
nor  more  than  one  hundred  dollars  for 
each  offense. 

Upon  the  assumption  that  this  legisla- 
tion effectively  prohibited  both  state  and 
interstate  transportation  of  such  commod- 
ities within  the  state,  the  railroad  com- 
pany notified  all  of  its  agents,  in  and  out 
of  the  state,  to  refuse  to  receive  such  li- 
quors when  consigned  to  any  local-option 
point.     This  notification  was  by  a  printed 


circular  letter,  which  set  out  the  fuU  text 
of  the  act,  and  gave  a  full  list  of  all  such 
local-option  points.  In  express  terms  thisg 
^notification  applied  to  both  inter  and  intra-  • 
state  shipments;  and,  it  is  averred,  this 
circular  was  filed  with  the  Interstate  Com- 
merce Commission.  It  is  not,  however, 
averred  that  the  Commission  either  took 
any  action  thereon,  or  that  it  was  asked 
to  take  any  action. 

The  legality  of  the  attitude  of  the  rail- 
road company  toward  interstate  shipments 
of  intoxicating  liquors  to  local- option 
points  in  Kentucky  must  turn  upon  the 
validity  of  that  legislation  as  applied  to 
interstate  shipments. 

By  a  long  line  of  decisions,  beginning 
even  prior  to  Leisy  v.  Hardin,  135  U.  8. 
100,  34  L.  ed.  128,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  681,  it  has  been  indis- 
putably determined: 

a.  That  beer  and  other  intoxicating  li- 
quors are  a  recognized  and  legitimate  sub- 
ject of  interstate  commerce; 

b.  That  it  is  not  competent  for  any  state 
to  forbid  any  common  carrier  to  transport 
such  articles  from  a  consignor  in  one  state 
to  a  consignee  in  another; 

0.  That  until  such  transportation  is  con- 
cluded by  delivery  to  the  consignee,  such 
conunodities  do  not  become  subject  to  state 
regulation,  restraining  their  sale  or  dis- 
position. 

The  Wilson  act  (26  Stat  at  L.  313, 
chap.  728,  U.  S.  Comp.  Stat.  1901,  p. 
3177),  which  subjects  such  liquors  to  state 
regulation,  although  still  in  the  original 
packages,  does  not  apply  before  actual  de- 
livery to  such  consignee,  where  the  ship- 
ment is  interstate.  Some  of  the  many  later 
cases  in  which  these  matters  have  been  so 
determined  and  the  Wilson  act  construed 
are:  Rhodes  v.  Iowa,  170  U.  S.  412,  42 
L.  ed.  1088,  18  Sup.  Ct.  Rep.  664;  Vance 
V.  W.  A.  Vandercook  Co.  170  U.  S.  438, 
42  L.  ed.  1100,  18  Sup.  Ct.  Rep.  674;  Hey- 
man  v.  Southern  R.  Co.  203  U.  S.  270,  51 
L.  ed.  178,  27  Sup.  Ct  Rep.  104,  7  A.  &  E. 
Ann.  Cas.  1130;  Adams  Exp.  Co.  v.  Ken- 
tucky, 214  U.  S.  218,  53  L.  ed.  972,  29 
Sup.  Ct  Rep.  633. 

Valid  as  the  Kentucky  legislation  un- 
doubtedly was  as  a  regulation  in  respect 
to  intrastate  shipments  ot  such  articles,  it 
was  most  obviously  never  an  effective  en- 
actment in  so  far  as  it  undertook  to  regu- 
late interstate  shipments  to  dry  points. 
Pending  this  very  litigation,  the  Kentucky 
court  of  appeals,  upon  the  authority  of  theJJ 
line  of*cases  above  cited,  reached  the  same* 
conclusion.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  V.  Com.  126  Ky.  563,  104  S.  W.  394. 

The  obligation  of  the  railroad  company 
to  eonform  to  the  requirements  of  the  Ken- 
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tucky  law,  so  far  as  that  law  prohibited , 
intrastate  shipments,  is  clear,  and  to  this 
extent  its  circular  notification  was  com- 
mendable. But  the  duty  of  this  company, 
as  an  interstate  common  carrier  for  hire, 
to  receive  for  transportation  to  consignees 
upon  its  line  in  Kentucky  from  consignors 
in  other  states,  any  commodity  which  is  an 
ordinary  subject  of  interstate  commerce 
and  such  transportation,  could  not  be  pro- 
hibited* by  any  law  of  the  state  of  such 
consignee,  inasmuch  as  any  such  law  would 
be  an  unlawful  regulation  of  interstate 
commerce,  not  authorized  by  the  police 
power  of  the  state.  It  is  obvious,  there- 
fore, that  in  bo  far  as  the  Kentucky  statute 
was  an  illegal  regulation  of  interstate  com- 
merce, it  neither  imposed  an  obligation  to 
obey,  nor  affords  an  excuse  for  refusal  to 
perform  the  general  duty  of  the  railroad 
company  as  a  common  carrier  of  freight. 

The  fact  that  the  circular  notice  of  the 
eompany  referred  to  was  filed  with  the 
Interstate  Commerce  Commission  is  inci- 
dentally stated  in  the  answer  of  the  com- 
pany, and  this  fact  is  now  made  the  basis 
for  an  argument  that  neither  the  state 
-court  nor  the  circuit  court  had  any  juris- 
•diction,  and  that  an  application  should 
have  been  made  to  the  Interstate  Com- 
merce Commission  for  an  order  requiring 
the  railroad  company  to  desist  from  re- 
fusing to  transport  such  articles  in  inter- 
state commerce. 

Why  should  the  brewing  company  have 
made  complaint  to  the  Commission?  What 
relief  could  it  afford!  There  was  no  tariff 
^question.  There  was  no  discrimination 
against  shipments  tendered  by  complainant 
and  like  shipments  tendered  by  other  brew- 
ers to  the  same  points.  There  was  no  claim 
that  the  commodities  tendered  were  inher- 
ently dangerous  to  transport,  or  that  the 
J  railroad  company  did  not  have  transporta- 
«  tion  facilities.  *Evansville  was  not  dis- 
criminated against  in  favor  of  like  ship- 
ments to  the  same  points.  To  say  that 
there  was  a  discrimination  between  ship- 
ments of  intoxicants  and  other  commodities 
•does  not  make  a  case  of  discrimination  or 
preference  where  the  denial  of  such  ship- 
ments is  based,  as  is  the  case  here,  wholly 
and  solely  upon  an  illegal  restraint  upon 
that  kind  of  interstate  commerce,  is  to 
reason  in  a  circle,  for  the  question  comes 
back  at  last  to  the  validity  of  the  law  for- 
bidding such  shipments.  There  was  no 
discrimination  If  the  law  was  valid,  and 
the  result  must  turn  not  upon  any  ad- 
ministrative question  or  questions  of  fact 
within  the  scope  of  the  power  of  the  Com- 
mission, but  upon  the  validity  of  the  legis- 
lation which  controlled  the  action  of  the 
carrier.    That  is  a  question  of  general  law. 


for  a  judicial  tribunal,  and  one  not  com* 
petent  for  the  Commission  as  a  purely  ad- 
ministrative body. 

The  decision  in  the  case  of  Texas  ft  P. 
R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  U.  8. 
426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep.  350, 
9  A.  &  E.  Ann.  Cas.  1075,  is  not  applicable 
here.  The  question  there  was  one  of  the 
reasonableness  of  a  rate.  Such  a  question 
is  primarily  one  of  administrative  charac- 
ter, and  the  propriety  of  a  prior  resort  to 
the  Commission  to  obtain  a  ruling  upon  the 
question  of  reasonableness  involved  the  very 
heart  of  the  whole  statute.  That  there 
might  be  uniformity  in  rate-making  neces- 
sarily required  a  resort  to  that  body  as  a 
basis  for  a  common-law  recovery  of  aa 
excessive  charge. 

The  result  is  that  the  decree  of  ths  coforl 
below  must  be  affirmed. 


(223  0.  8.  69.) 

QUONG  WING,  Plff.  in  Err^ 

V. 

THOMAS  B.  KIRKENDALL,  as  Treasurer 
of  the  County  of  Lewis  and  Claris  Stats 
of  Montana. 

Constitutional  Law  (|  230*) —Equal 
Protection  of  the  Laws— Discbdcina- 
TioN  IN  License  Tax. 

Exempting  steam  laundries  and  women 

engaged  in  the  laundry  business,  where  not 

more  than  two  women  are  employed,  from 

the    license    tax    imposed    by    Mont.    Rev. 

Codes,  S  2776,  upon  the  laundry  business, 

does  not  deny  the  equal  protection  of  the 

laws  to  a  man  operating  a  hand  laundry. 

[Ed.  Note.— For  other  caaes,  tee  Constitution- 
al Law,  Cent  Dig.  f  687;    Dee.  Dig.  f  SO.*] 

[No.  119.] 

Argued  December  18,  1911.    Decided  Jana« 

ary  22, 1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Montana  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  for  the  County  of  Lewis  and  Clark, 
in  that  state,  for  the  recovery  of  a  license 
tax  exacted  from  a  person  operating  a  hand 
laundry.    AfSrmed. 

See  same  case  below,  39  Mont.  64,  101 
Pac.  260. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  "E,  Pew,  Ira  T.  Wight^ 
and  M.  S.  Gunn  for  plaintiff  in  error. 

Messrs.  W.  H.  Poorman  and  Albert  J. 
Galen  for  defendant  in  error. 

*  Mr.  Justice  Holmes  delivered  the  opia-  * 
ion  of  the  court: 

This  is  an  action  to  recover  $10  paid 
under  duress  and  protest  for  a  license  to  do 
hand  laundry  work.    The  plaintiff  got  judg- 
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ment  in  the  court  of  first  in8tance>  but  this 
judgment  waa  reversed  by  the  supreme 
court  of  the  state.  89  Mont.  64,  101  Pac 
1S50.  The  law  under  which  the  fee  was  ex- 
acted imposed  the  payment  upon  all  per- 
sons engaged  in  laundry  business  other  than 
the  steam  laundry  business,  with  a  proviso 
that  it  should  not  apply  to  women  so  en- 
gaged, where  not  more  than  two  women 
were  employed.  Rev.  Codes,  §  2776.  The 
«nly  «piestion  is  whether  this  is  an  uncon- 
vtitutional  discrimination,  depriving  the 
plaintiff  of  the  equal  protection  of  the  laws. 
XJ.  S.  Ck>nst.  14th  Amend. 

The  case  was  argued  upon  the  discrimi- 
nation between  the  instrumentalities  em- 
ployed in  the  same  business  and  that  be- 
tween men  and  wcNnen.  One  like  the  former 
was  held  bad  in  Re  Yot  Bang,  75  Fed.  983, 
and  while  the  latter  was  spoken  of  by  the 
supreme  court  of  the  state  as  an  exemption 
of  one  or  two  women,  it  is  to  be  observed 
that  in  1900  the  census  showed  more  women 
than  men  engaged  in  hand  laundry  work 
In  that  stata.  Nevertheless  we  agree  with 
the  supreme  court  of  the  state  so  far  as 
tiiese  grounds  are  concerned.  A  state  does 
not  deny  the  equal  protection  of  the  laws 
merely  by  adjusting  its  revenue  laws  and 
taxing  system  in  such  a  way  as  to  favor  cer- 
tain industries  or  forms  of  industry.  Like 
the  United  States,  although  with  more  re- 
striction and  in  less  degree,  a  state  may 
carry  out  a  policy,  even  a  policy  with  which 
we  might  disagree.  Mcl>an  v.  Arkansas, 
211  U.  S.  539,  547.  53  L.  ed.  315,  319,  29 
Sup.  Ct.  Rep.  206;  Annour  Packing  Co.  v. 
liscy,  200  U.  S.  226,  tZ6,  50  L.  ed.  451, 
456,  26  Sup.  Ct.  Rep.  232;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540,  562, 
46  L.  ed.  679,  690,  22  Sup.  Ct  Rep.  431. 
It  may  make  discriminations,  if  founded 
on  distinctions  that  we  cannot  pronounce 
g  unreasonable  and  purely  arbitrary,  as  was 
•  illustrated  in  American  Sugar  Reif.^Co.  v. 
Ly^isiana,  170  U.  S.  89,  92,  95,  45  L.  ed. 
102,  ^33, 105,  21  Sup.  Ct.  Rep.  43;  Williams 
T.  Feark,  179  U.  S.  270,  276,  45  L.  ed.  186, 
189,  21  Sup.  a.  Rep.  128;  W.  W.  Cargill 
Co.  V.  Minnesota,  180  U.  S.  452,  469,  45  L. 
ed.  619,  627,  21  Sap.  Ct  Rep.  423.  It  may 
favor  or  discourage  the  liquor  traffic  or 
trusts.  The  criminal  law  is  a  whole  body 
of  policy  on  which  states  sr^vy  and  do  differ. 
If  the  state  sees  fit  to  en^^rage  steam 
laundries  and  discourage  hand  laundries, 
that  is  its  own  affair.  And  if,  again,  it 
finds  a  ground  of  distinction  in  sex,  that  is 
not  without  precedent  It  has  been  recog- 
nised with  regard  to  hours  of  work. 
MuUer  v.  Oregon,  208  U.  8.  412,  52  L.  ed. 
551,  28  Sup.  Ct  Rep.  324,  13  A.  ft  E.  Ann. 
Cas.  957.  It  is  recognized  in  the  respective 
rights  of  husband  and  wife  in  land  during 
82  &  C.  —13. 


life,  in  the  inheritama  after  the  death  of 
the  spouse.  Often  it  is  expressed  in  the 
time  fixed  for  coming  of  age.  If  Montana 
deems  H  advisable  to  put  a  lighter  burden 
upon  women  than  upon  men  with  regard  to 
an  employment  that  our  people  commonly 
regard  as  more  appropriate  for  the  former, 
the  14th  Amendment  does  not  interfere  bj 
creating  a  fictitious  equality  where  there 
is  a  real  difference.  The  particular  points 
at  which  that  difference  shall  be  emphasized 
by  legislation  are  largely  in  the  power  of 
the  state. 

Another  difficulty  suggested  by  the  stat- 
ute is  that  it  is  impossible  not  to  ask  wheth- 
er it  is  not  aimed  at  the  Chinese,  which 
would  be  a  discrimination  that  the  Consti- 
tution does  not  allow.  Yick  Wo  t.  Hop- 
kins, 118  U.  a  356,  30  L.  ed.  220,  6  Sup. 
Ct  Rep.  1064.  It  is  a  matter  of  common 
observation  that  hand  laundry  work  is  a 
widespread  occupation  of  Chinamen  in  this 
ooimtry,  while,  on  the  other  hand,  it  is 
so  rare  to  see  men  of  our  race  engaged  in 
it  that  many  of  us  would  be  unable  to  say 
that  they  ever  had  observed  a  case.  But 
this  ground  of  objection  was  not  urged,  and 
rather  was  disclaimed  when  it  was  men- 
tioned from  the  bench  at  the  argument  It 
may  or  may  not  be  that  if  the  facts  were 
called  to  our  attention  in  a  proper  way  the 
objection  would  prove  to  be  reaL  But  even 
if,  when  called  to  our  attention,  the  facts  J 
should  be  taken  notice  of  judicially,*wheth-  • 
er,  because  they  are  only  the  premise  for  a 
general  proposition  of  law  (Prentis  ▼.  At- 
lantic Coast  Line  R.  Co.  211  U.  S.  210,  227, 
53  L.  ed.  150,  159,  29  Sup.  Ct  Rep.  67; 
South  Ottawa  v.  Perkins,  94  U.  S.  260,  24 
L.  ed.  154;  Telfair  v.  Stead,  2  Cranch,  407» 
418,  2  L.  ed.  320,  324),  or  for  any  other 
reason,  still  there  are  many  things  tha^ 
courts  would  notice  if  brought  before  thesa 
that  beforehand  they  do  not  know.  It  rests 
with  counsel  to  take  the  proper  steps,  and 
if  they  deliberately  omit  them,  we  do  not 
feel  called  upon  to  institute  inqniries  on 
our  own  account  ijaws  frequently  are  en- 
forced which  the  court  recognizes  as  pos- 
sibly or  probably  invalid  if  attacked  by  a 
different  interest  or  in  a  different  way. 
Therefore,  without  prejudice  to  the  ques- 
tion that  we  have  suggested,  when  it  shall 
be  raised,  we  must  conclude  that  so  far  as 
the  present  case  is  concerned,  the  judgment 
must  be  affirmed. 

Judgment  affirmed* 


Mr.  Justice  I/amar,  dissenting  t 

I  dissent  from  the  conclusions  reached  in 
the  first  branch  of  the  opinion,  because,  in 
my  judgment^  the  statute,  which  is  not  n 
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Oor. 


polioe  but  A  infeiiae  meararei  malcM  Uk 
arbitrftTj  diterimiiuitioii.  It  taxes  some 
and  exempts  others  engaged  in  identically 
the  same  business.  It  does  not  graduate 
the  license,  so  that  those  doing  a  large  vol- 
ume of  business  pay  more  than  those  doing 
less.  On  the  contrary,  it  exempts  the  large 
business  and  taxes  tiie  small.  It  exempts 
the  business  that  is  so  large  as  to  require 
the  use  of  steam,  and  taxes  that  which 
is  so  small  that  it  can  be  run  by  hand. 
Among  these  small  operators  there  is  a 
further  discrimination,  based  on  sex.  It 
would  be  just  as  oompetent  to  tax  the  prop- 
erty ol  men  and  exempt  that  of  women. 
The  individual  eharacteristics  of  the  owner 
10  do  not  furnish  a  basis  on  which  to  make  a 
•  elassification  for* purposes  of  taxation.  It 
is  the  property  or  the  business  which  is  to 
be  taxed,  regardless  of  the  qualities  of  the 
owner.  A  discrimination  founded  on  the 
personal  attributes  of  those  engaged  in  the 
same  occupation,  and  not  on  the  value  or 
the  amount  of  the  business,  is  arbitrary. 
"A  classification  must  always  rest  upon 
some  difference  which  bears  a  reasonable 
and  just  relation  to  the  act  in  respect  to 
which  the  classification  is  proposed."  Con- 
nolly V.  Union  Sewer  Pipe  Co.  184  U.  8. 
6fl0,  46  L.  ed.  690,  22  Sup.  Ct  Bep.  431. 


(223  V.  8.  «B.) 

JOSEFA  RUIZ  DB  NOBLE,  James  R. 
Noble,  William  D.  Noble,  et  al.,  Appts., 

V. 

EUZA  QALLARDO  Y  SEARY,  Estefania 
Varonni,  Celestina  Gallardo  y  Varonni, 
and  Eva  Gallardo  y  Varonni. 

MoBTOAGM   (§  425*)— Laohes— Applying 

DOOTBINE  IN  POBTO  RiCO. 

The  injustice  which  would  result  from 
applying  the  doctrine  of  laches  to  the  eon- 
duct  of  the  parties  in  Porto  Rico  during 
the  many  years  that  were  not  governed  by 
any  rule  peculiar  to  chancery  courts  forbids 
the  application  of  this  doctrine  so  as  to 
defeat  a  suit  to  foreclose  a  mortgage  or 
lien  executed  in  1865,  and  still  supposed  to 
exist  at  law,  and  not  shown  to  be  barred 
by  any  statute  of  limitations,— especially 
where  no  change  of  position  on  the  faith 
of,  or  seemingly  influenced  bv,  the  quies- 
eence  of  the  complainants  or  tneir  predeces- 
sors, is  disclosed. 

nOd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1287;    Dec.  Dig.  i  426.«] 

[No.  347.] 

Submitted    December    22,    3911.     Decided 
January  22,  1912. 

APPEAL  from  the  District  Court  of  the 
Ignited  States  for  Porto  Rico  to  review 
a    decree    dismissing,    on    the    ground    of 


laebti,  a  bill  to  foreelose  a  mortgage  or 
lien.    Reversed  without  prejudice. 

See  same  ease  below,  5  Porto  Rico  Fed. 
Rep.  10. 

The  facts  are  stated  in  the  opinion. 

Mr.  N.  B.  K.  PeCUngill  for  appellants. 

No  brief  was  filed  for  appellees. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  to  foreclose  a  mortgage  oro 
lien  executed  im* December,  1866,  by  which* 
one  Ramon  Ruis  Qandia  bound  himself  to 
pay  a  eertain  sum  to  William  Noble  with 
the  proceeds  of  the  first  crops  that  might 
be  groimd  from  the  next  January  at  a  cer- 
tain plantation.  The  defendants  pleaded 
laches  apparent  on  the  face  of  the  bill  and 
different  statutes  of  limitation.  The  no- 
tarial document  by  which  the  lien  was  cre- 
ated is  presented  only  in  a  translation 
which  suggests  doubts  whether  a  further 
lien  upon  succeeding  erops  applied  to  this 
debt  or  only  to  another  that  is  referred  to 
and  that  was  due  to  another  man.  There 
was  also  a  petition  for  leave  to  intervene 
on  the  part  of  the  representative  of  the 
other  creditor,  referring  to  documents  not 
set  out,  but  this  was  not  acted  upon  ex- 
cept as  affected  by  the  disposition  of  the 
principal  ease.  The  court  below  expressed 
doubts  whether  any  of  the  instruments 
bound  the  land,  but  held  that  in  any  event 
the  plaintiffs  were  barred  by  laches,  and  dis- 
missed the  bill. 

As  was  observed  by  the  court  below,  a 
court  of  equity  is  a  novelty  in  Porto  Rico. 
But,  this  being  so,  it  would  be  unjust  to 
apply  its  doctrines  to  the  conduct  of  the 
parties  during  the  many  years  that  were 
not  governed  by  any  rule  peculiar  to  chan* 
eery  courts.  The  plaintiffs  are  not  relying 
upon  a  merely  equitable  right;  they  are 
asserting  a  lien  which  they  say  the  Spanish 
law  gave  them  until  it  was  barred  bv  tha 
statute  of  limitations.  Whether  the  Span- 
ish law  had  any  doctrines  of  laches  that  in 
any  aspect  would  be  applicable  to  this  case 
was  not  argued  and  we  have  not  inquired. 
But  it  is  to  be  observed  that  no  change  of 
position  on  the  faith  of,  or  seemingly  in- 
fluenced by,  the  quiescence  of  the  plaintiff's 
and  their  predecessors,  is  disclosed.  It 
would  be  open  to  argument  whether  laches 
was  made  out,  even  under  our  law,  suffi- 
cient to  defeat  the  remedy  usually  given 
by  equity  to  enforce  a  purely  legal  right; 
in  other  words,  whether  mere  lapse  of  timo 
short  of  the  statute  of  limitations,  with 
nothing  more,  should  defeat  the  foreclosures 
I  of  a  lien  supposed  still* to  exist  at  law.* 


•For  oUier  eases  aee  same  topic  A  S  numsbb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep*r  Index< 


1911. 


*. 


UNITED  STATES  ▼.  WONO  YOU. 


196 


But  we  express  no  opinion  on  that  point 
because  the  matter  must  he  decided  b7 
Spanish  law,  which  prevailed  during  the 
time  when  the  laches  is  supposed  to  have 
been  shown. 

The  case  is  a  hard  one,  no  doubt,  if  the 
plaintiffs  ultimately  should  prevail  on  the 
strength  of  the  old  law  of  prescription  for 
mortgages  and  subsequent  recognitions.  It 
should  be  scrutinized  with  care,  not  only 
with  reference  to  the  property  covered  by 
the  lien,  but  the  nature  of  the  recognitions 
during  the  time  when  the  bond  could  not 
be  denied,  and  the  law.  As  we  have  in- 
timated, the  record  leaves  some  doubt  as 
to  material  facts,  no  argument  was  pre- 
sented to  us  on  behalf  of  the  appellees,  and 
upon  the  whole  we  think  it  will  be  more 
conducive  to  justice  if  the  case  be  remitted 
to  the  district  court  for  further  considera- 
tion. To  that  end  the  decree  will  be  re- 
versed. 

Decree  reversed  without  prejudice. 


• 


(223  U.  S.  07.) 

UNITED  STATES,  Petitioner, 

▼. 

WONO  YOU,  Wong  Cheen,  et  al. 

Aliens  (8  21*)— Depobtation  of  Chinese 

Labobebs. 

Chinese  laborers  are  not  tacitly  exempted 
from  the  general  provisions  of  the  immigra- 
tion act  of  February  20,  1007  (34  Stat,  at 
L.  898,  008,  chap.  1134,  U.  S.  Comp.  SUt 
Supp.  1900,  pp.  447,  466),  for  the  deporta- 
tion of  any  alien  unlawful Iv  entering  the 
United  States,  because  of  the  Chinese  ex- 
clusion acts  of  earlier  date,  which  make  it 
unlawful  for  any  Chinese  laborer  to  come 
from  any  foreign  place  into  the  United 
States,  or,  having  so  come,  to  remain  there, 
and  provide  a  different  procedure  for  re- 
moving him,  although  by  §  43  of  the  later 
act  its  provisions  shall  not  be  construed  to 
repeal,  alter,  or  amend  the  laws  relating 
to  the  Chinese. 

[Ed.   Note.— For  other  cuum,  see  Aliens,  Dec. 
Dig.  S  21.*] 


[No.  697.1 

Argued  January  12,  1912.     Decided  Janu- 
ary 22,  1912, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  to  review  a  judgment 
^rhieh  reversed  a  judgment  of  the  District 
Court  for  the  Northern  District  of  New 
York,  refusing  relief  by  habeas  corpus  to 
Chinese  laborers  whose  deportation  from 
the  United  States  had  been  ordered.  Re- 
TCTsed. 

See  same  case  below,  104  C.  C.  A.  635, 
181  Ked.  313. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  Qeneral  Harr  for  pe- 
titioner. I 

Ko  appearanee  for  respondents. 
Adv.  Opt.  Oet  Tenn,  1911. 


*Mr.  Justice  Holmes  delivered  the  opin-  • 
ion  of  the  court: 

This  is  a  writ  of  habeas  corpus.  It  was 
dismissed  by  the  district  court  (176  Fed 
933),  but  was  sustained  by  the  circuit 
court  of  appeals,  which  ordered  the  parties 
concerned  to  be  discharged  from  custody. 
104  C.  C.  A.  535,  181  Fed.  313.  The  par* 
ties  are  Chinamen  who  entered  the  United 
States  surreptitiously,  in  a  manner  pro- 
hibited by  the  immigration  act  of  Febra- 
aiy  20,  1907,  chap.  1134,  §  36,  34  Stat 
at  L.  898,  908,  U.  S.  Comp.  Stat.  Supp. 
1009,  pp.  447,  466,  and  the  rules  made  in 
pursuance  of  the  same,  if  applicable  to 
Chinese.  They  were  arrested  in  transitu 
and  ordered  by  the  Secretary  of  Commerce 
and  Labor  to  be  deported.  §§  20,  21.  But 
as  it  transpired  in  the  evidence  that  they 
were  laborers,  the  circuit  court  of  appeals 
held  that  they  could  be  dealt  with  only 
under  the  Chinese  exclusion  acts  of  earlier 
date.  Those  acts  make  it  unlawful  for 
any  Chinese  laborer  to  come  from  any  for- 
eign place  into  the  United  States,  or,  hav- 
ing so  eome,  to  remain  there,  and  provide 
a  different  procedure  for  removing  them. 
Hence  it  was  concluded  that  such  persons 
were  tacitly  excepted  from  the  general  pro- 
visions of  the  immigration  act,  although 
broad  enough  to  include  them,  and  although 
of  later  date. 

We  are  of  opinion  that  the  dreuit  court 
of  appeals  made  a  mistaken  use  of  its  prin- 
ciples of  interpretation.     By  the  languags 
of  the  aet  any  alien  that  enters  the  eoun* 
try  unlawfully  may  be  summarily  deported 
by  order  of  the  Secretary  of  Commerce  and 
Labor  at  any  time  within  three  years.    It 
seems   to   us   unwarranted   to  except   the 
Chinese  from  this  liability  because  there  it 
an  earlier  more  eombrous  proceeding  which 
this  partially  overlaps.     The  existence  of 
the  earlier  laws  only  indicates  the  special 
solicitude  of  the  government  to  limit  the 
entrance  of   Chinese.     It   is  the  very  re- 
verse of  a  reason  for  denying  to  the  gov- 
ernment   a    better    remedy    against    them 
alone  of  all  the  world,  now  that  one  hasg 
been  ereated  in  general  terms.  *  To  allow  • 
the  immigration  act  its  literal  effect  does 
not  repeal,  alter,  or  amend  the  laws  relat- 
ing to  the  Chinese,  as  it  is  provided  that 
it  shall  not,  in  §  43.    The  present  act  does 
not  contain  the  clause  found  in  the  pre- 
vious  immigration  act  of  March   3,   1893 
[27  Stat  at  L.  669,  ehap.  206,  U.  &  Comp. 
Stat.  1901,  p.  1300],  that  it  shall  not  ap- 
ply to  Chinese  persons,  and,  on  the  other 
hand,    as   it   requires    deportation    to   the 
trans-Pacific  ports  from  which  such  aliens 
embarked  for  the  United  States  (§  35),  it 
is  rather  hard  to  say  that  it  has  not  tlis 
I  Chinese  specially  in  mind. 

Judgment  rsrersed. 


•For  ether  eases  see  nme  topic  A  i  kummmr  In  Dec  A  Am.  Digs.  1S07  to  date,  A  Rep'r  ladezes 


IM 


3S  SUFBXMX  GOUBT  BXPOBTEB. 


(att  u.  8.  IS.) 
UNITED  STATES  07  AMERICA  EX  REL. 
LILLIE  LOWE,  Ransom  Lowe,  Bertha 
Lowe,  Evalina  Lowe,  Mary  Bobbins,  Al- 
bert Rogers,  and  Dollie  Jones,  Heirs  at 
Iaw  of  Sherman  Jones,  Deeeaaed,  PlfTs.  in 
Brr^ 

T. 

WALTER  Lk  FISHER,  Secretary  of  the  In- 
terior. 

CouBTs  (i  468*)— CouBT  OF  Claims. 

1«  The  reply  of  the  court  of  claims  in  re- 
sponse to  a  request  from  the  Commissioner 
of  Indian  Affairs,  giving  its  opinion  upon 
a  question  not  passed  upon  in  its  original 
opinion,  but  of  which  it  was  given  special 
Jurisdiction  by  the  act  of  October  1,  1800 
(26  Stat,  at  L.  636,  chap.  1249),  is  a  part 
of  the  decision  in  the  case,  where,  at  the 
time  of  such  reply,  the  case  was  still  under 
its  control,  and  pending  upon  certain  mo- 
tions made  by  the  parties. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  468.*] 

Indians   (f  6*)— Chxboexb  Enboucknt— 

CONFIBMATION. 

2.  The  enrolment  of  Cherokee  freedmen  on 
the  tribal  rolls  is  not  to  be  taken  as  ab- 
solutely confirmed  by  the  confirmatory  pro- 
vision of  the  act  of  June  10,  1896  (29  Stat 
At  L.  321,  chap.  398),  in  view  of  the  re- 

Suirements  of  the  subsequent  acts  of  June 
8,  1898  (30  Stat,  at  L.  495,  chap.  617), 
i  1,  July  1,  1902  (32  Stat,  at  L.  716,  chap. 
1375),  §  27,  and  April  26,  1906  (34  Stat, 
at  L.  137,  chap.  1876),  §  3,  that  a  roll  of 
Cherokee  freedmen  be  made  in  strict  com- 
pliance with  a  decree  of  the  court  of  claims, 
so  as  to  exclude  freedmen  and  their  descend- 
ants who  had  not  returned  to  the  Cherokee 
Kation  within  the  time  designated  by  a 
treaty  stipulation. 

I;Bd.  Note.— For  other  cases,  see  Indians,  Dec. 
S.  i  B.*] 

Indians  (|  13*)— Cherokee  Aixotment* 
Revision  bt  Sbcbbtabt  of  Intbbiob. 
8.  The  revisory  and  eorrective  power  of 
the  Secretary  of  the  Interior  over  Indian  al- 
lotments under  the  acts  of  March  3,  1905 
(33  Stat  at  L.  1060,  chap.  1479),  and  April 
26,  1906,  includes  the  right,  upon  notice  and 
hearinj^,  to  strike  from  the  approved  roll  of 
the  citizens  of  the  live  Civilized  Tribes  the 
names  of  Cherokee  freedmen  allottees  because 
their  ancestors   had   not    returned    to   the 
Cherokee  Kation  within  the  time  designated 
by  a  treaty  stipulation,  although,  by  the  act 
of  July  1,  1902,  §  29,  "when  there  shall  have 
been  submitted  to  and  approved  by  the  Sec- 
retary of  the  Interior  fists  embracing  the 
names  of  all  those  lawfully  entitled  to  en- 
rolment, the  roll  shall  be  deemed  complete." 
[Bd.  Note.~For  other  cases,  see  Indians,  Dec. 
Dig.  i  13.«] 


Oor.  I^BBii; 


[No.  445.] 


Argued  November  14,  1911.   Decided  Janu- 
ary 29,  1912. 


IN  ERROR  to  the  Court  of  Appeals  for 
the  District  of  Columbia  to  review  a 
judgment  which,  on  a  second  writ  of  error, 
affirmed  the  judgment  of  the  Supreme  Court 
of  the  District,  dismissing  a  petition  for 
mandamus  to  compel  the  Secretary  of  the 
Interior  to  cancel  his  action  in  striking  ths 
names  of  certain  Cherokee  freedmen  from 
the  approved  roll  of  citizenship.     Affirmed. 

See  same  case  below  on  first  appeal,  34 
App.  D.  C.  70;  on  second  appeal,  35  App.  D. 
C.  624. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  H.  Merillat,  Charles 
J.  Kappler,  James  K.  Jones,  and  Frank  E. 
Duncan  for  plaintiffs  in  error. 

Assistant  Attorney  €reneral  Harr  for  de- 
fendant in  error. 

*Mr.  Justice  McKenna  delivered  the  opln-* 
ion  of  the  court: 

The  case  involves  the  question  whether 
the  Secretary  of  the  Interior,  after  due 
hearing,  and  after  having  made  up  a  roll 
of  citizens  of  the  Five  Civilized  Tribes  of 
Indians,  and  after  having  issued  certifi- 
cates of  allotment  to  the  enrolled  Indians, 
may  strike  their  names  from  the  roll  after  |* 
viving  due  notice  of  his  intended  action* 
and  an  opportunity  to  be  heard. 

The  case  arose  upon  the  exercise  of  such 
power  by  the  Secretary  and  an  action  of 
mandamus  to  require  him  to  cancel  his  aty 
tion.  To  the  answer  of  the  Secretary,  the 
supreme  court  of  the  District  of  Columbia 
sustained  a  demurrer  and  entered  a  jud^ 
ment  in  accordance  with  the  prayer  of  the 
petition.  The  court  of  appeals  reversed  the 
judgment.  On  return  of  the  case  to  the 
supreme  court,  the  relators  elected  to  stand 
on  their  demurrer  and  the  court  dismissed 
their  petition.  This  action  was  affirmed 
by  the  court  of  appeals  and  the  case  was 
then  brought  here. 

It  was  decided  in  Garfield  v.  United 
States  ex  rel.  Goldsby,  211  U.  S.  249,  53 
L.  ed.  168,  29  Sup.  Ct.  Rep.  62,  that  the 
Secretary  had  no  such  power  without  no- 
tice to  the  parties  concerned  and  an  oppor* 
tunity  to  be  heard.  These  conditions  were 
performed  in  the  present  case,  and,  so  far, 
the  case  is  distinguished  from  the  Goldsbj 
Case.  The  power  of  the  Secretary  upon  the 
rehearing  under  the  applicable  statutes  Is 
now  to  be  considered. 

The  relators  base  their  right  of  enrol- 
ment on  article  9  of  the  Cherokee  treaty  of 
August  11,  1866  [14  Stat  at  L.  801],  the 
material  part  of  which  is  as  follows: 
"They  [Cherokee  Nation]  further  agree 
that  all  freedmen  who  have  been  liberated, 
by  voluntary  act  of  their  former  owners 
or  by  law,  as  well  as  all  free  colored  per-> 
sons  who  were  in  the  country  at  the  conft* 


*For  oUitr  cases  see  same  topic  &  S  kumbbb  In  Dec.  &  Am.  Digu,  1907  to  date,  it  Rop'r  Indexes 
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menoement  of  the  Rebellion  and  are  now 
residents  therein,  or  who  maj  return  with- 
in six  months,  and  their  descendants,  shall 
have  all  the  rights  of  native  Cherokees." 
It  was  found  by  the  Secretary  of  the  In- 
terior that  relators  were  descendants  of 
liberated  slaves,  but  he  also  found  that 
their  ancestors  had  not  returned  to  the 
Cherokee  Nation  within  six  months  of  the 
date  of  the  treaty,  August  11,  1866.  This 
must  be  assumed  to  be  the  fact,  for  it  is 
alleged  in  the  answer  and  admitted  by  the 
« demurrer.  Two  propositions  of  law  are, 
? however,  urged*by  relators:  (1)  That  the 
requirement  of  a  return  within  the  time 
designated  applies  only  to  free  eolored  per- 
sons; and  (2)  that  the  Secretary,  having, 
on  November  16,  1904,  approved  a  list  of 
Cherokee  freedmen,  containing  the  names 
of  relators,  on  the  ground  that  their  an- 
cestors had  complied  with  the  provisions 
for  return  to  the  Nation,  had  no  power  to 
cancel  their  names. 

(1)  Article  9  of  the  treaty  is  undoubt^ 
edly  ambiguous,  and  to  support  their  con- 
struction of  it  relators  trace  its  genesis  to 
the  compulsion  exercised  on  the  Cherokee 
Nation  by  the  United  States  for  its  es- 
pousal of  the  cause  of  the  Confederacy  dur- 
ing the  Civil  War.  The  Indians,  it  is  said, 
were  regarded  as  having  forfeited  their 
treaty  rights,  but  the  United  States  were 
willing  to  renew  relations  with  them,  stipu- 
lating, among  other  things,  that  "the  in- 
stitution of  slavery,  which  has  existed 
among  several  of  the  tribes,  must  be  forth- 
with abolished,  and  measures  taken  for  the 
unconditional  emancipation  of  all  persons 
held  in  bondage,  and  for  their  incorpora- 
tion into  the  tribes  on  an  equal  footing 
with  the  original  members,  or  suitably  pro- 
Tided  for.** 

The  Indians  resisted  the  conditions,  and 
replied  that  it  would  not  be  for  the  bene- 
fit of  the  emancipated  negro,  nor  for  the 
Indians,  to  incorporate  the  former  into  the 
several  tribes  on  an  equal  footing  with  the 
original  members.  They  conceded,  however, 
that  the  emancipated  negro  must  be  suit- 
ably provided  for,  and  subsequently  the 
Choctaws  suggested  that  white  persons 
should  be  excluded  from  their  territory, 
and  that  "no  person  of  African  descent,  ex- 
cept our  former  slaves,  or  free  persons  of 
eolor  who  are  now,  or  have  been,  residents 
of  the  territory,  will  be  permitted  to  re- 
side in  the  territory,  unless  formerly  in- 
corporated with  some  tribe,  according  to 
the  usage  of  the  band." 

The  Seminoles  answered  to  the  same  ef- 

A  feet,  and  asked  that  article  3  be  changed 

?  to  admit  only  colored  persons* lately  held 

in  bondage  by  them  and  free  persons   of 

color  residing  in  the  Nation  previous  to  the 


Rebellion,  to  a  residence  among  them,  and 
adoption  in  the  Seminole  tribe  upon  some 
plan  to  be  agreed  upon  by  them  and  ap- 
proved by  the  government.  "We  are  will- 
ing," they  said,  "to  provide  for  the  colored 
people  of  our  own  Nation,  but  do  not  desire 
our  lands  to  become  colonization  grounds 
for  the  negroes  of  other  states  and  terri- 
tories.**  The  Creeks  expressed  this  in  the 
same  way,  and  the  relators  further  adduce, 
as  supporting  their  construction  of  article 
9,  that  the  commission  which  negotiated 
the  treaty,  reporting  on  it  officially,  said: 
"Slavery  is  abolished  and  the  full  rights  of 
the  freedmen  are  acknowledged." 

The  history  of  article  9,  therefore,  it  is 
insisted,  shows  that  the  article  consum- 
mated the  purpose.  In  other  words,  when 
the  Indians  realized  that  they  must  provide 
for  negroes,  they  limited  their  concession 
"to  former  slaves  and  then  to  any  other 
negroes  who  had  been  in  the  Indian  coun- 
try at  the  outbreak  of  the  War,  and  might 
return  within  a  short  time  after  peace  to 
make  their  home  in  the  Indian  territory, 
thereby  preventing  a  general  influx  of 
negroes  who  might  seek  free  land."  And 
the  right  to  land,  it  is  pointed  out,  was  the 
consequence  to  be  apprehended,  as  "lawful 
residence  in  the  Indian  territory  meant  the 
right  to  occupy  land." 

It  is  further  contended  that  the  Chero- 
kees  acted  upon  the  treaty  practically  in 
accordance  with  this  construction  of  it, 
and  that  it  was  not  until  many  years  after 
that  they  "sought  to  refine  it  away  and 
abrogate  it  in  effect."  They  accepted  it 
reluctantly,  it  is  said,  and  subsequently 
contended  that  it  conferred  civil,  not  prop- 
erty, rights,  and  passed  what  was  known 
as  the  "blood  bill,"  by  which  they  sought 
to  exclude  all  but  native  Cherokees  by 
blood  from  participation  in  a  large  pay- 
ment of  funds  which  was  about  to  be  made. 
This  gave  rise  to  controversy,  and  Con- 
gress passed  an  act  conferring  jurisdic- 
tion on  the  court  of  claims  to  settle  the 
matter.  The  act  is  entitled,  "An  Act  too 
Refer  to  the  *  Court  of  '  Claims  Certain  • 
Claims  of  the  Shawnee  and  Delaware  In- 
dians and  the  Freedmen  of  the  Cherokee 
Nation,  and  for  Other  Purposes."  It  was 
approved  October  1,  1890.  [26  Stat,  at  L. 
636,  chap.  1249.]  The  Cherokee  freedmen 
whose  rights  were  to  be  determined  under 
the  act  were  those  who  "settled  and  lo- 
cated in  the  Cherokee  Nation  under  the 
provisions  and  stipulations  of  article  11" 
of  the  treaty. 

The  court  decided  that  under  the  Chero- 
kee constitution  of  1866  the  freedmen  be- 
came citizens  equally  with  the  Cherokees, 
and  equally  interested  in  the  common  prop- 
erty, and  equally  entitled  to  share  in  its 


198 


82  SUPREME  OOUBT  BEPORTEB. 


Oor.  TDK, 


proceeds  per  capita.  But  the  court  did  not 
attempt  an  analysis  of  §  ^  of  the  consti- 
tution nor  of  article  9  of  the  treaty  (they 
are  alike),  but  defined  the  rights  of  tlie 
freedmen  and  the  free  negroes  in  the  lan- 
guage of  the  constitution  and  the  article. 
81  Ct.  CL  148.  The  opinion  in  the  case, 
therefore,  as  delivered,  had  the  same  am- 
biguity as  the  constitution  and  treaty,  and 
was  not  understood  by  the  Commissioner  of 
Indian  Affairs,  who  was  charged  by  the 
Secretary  of  the  Interior  with  the  duty  of 
determining  who  were  the  resident  freed- 
men entitled  to  share  in  the  disposition  of 
the  fund  as  decreed,  and  who  desired  the 
further  opinion  of  the  court.  In  reply,  the 
court  said: 

'The  court  is  of  the  opinion  that  the 
clauses  in  that  article  in  these  words,  'And 
are  now  residents  therein,  or  who  may  re- 
turn voithin  siof  months,  and  their  descend- 
ants,' were  intended,  for  the  protection  of 
the  Cherokee  Nation,  as  a  limitation  upon 
the  number  of  persons  who  might  avail 
themselves  of  the  provisions  of  the  treaty; 
and  consequently  that  they  refer  to  both 
the  freedmen  and  the  free  colored  persons 
previously  named  in  the  article.  That  is 
to  say,  freedmen  and  the  descendants  of 
freedmen  who  did  not  return  within  six 
months  are  excluded  from  the  benefits  of 
o  the  treaty  and  of  the  decree." 
•  *  Subsequently  the  court  was  called  upon 
to  add  to  its  opinion,  which  it  did,  as  fol- 
lows: "The  court  is  also  of  the  opinion 
that  the  act  2d  March,  1895  (28  Stat  at  L. 
p.  910,  §  11,  chap.  188),  prescribes  the  man- 
ner in  which  payments  per  capita  shall  be 
made,  and  that  the  matter  of  payment  is 
axdusively  within  the  jurisdiction  of  the 
Secretary  of  the  Interior.  The  court,  after 
further  consideration,  adheres  to  the  opin- 
ion communicated  to  the  Commissioner  of 
Indian  Affairs  February  18,  1806. 

"The  within  motion  for  instructions  is 
overruled."     31  Ct.  CI.  140,  148. 

The  relators  contend  that  the  reply  of 
the  court  to  the  Conunissioner  was  not  part 
of  its  decision.  This,  however,  is  a  mis- 
take. The  court  had  kept  control  of  the 
ease,  and  at  the  time  of  its  reply  to  the 
Commissioner  the  case  was  pending  upon 
certain  motions  made  by  the  parties.  And, 
as  we  have  seen,  the  court  had  been  given 
special  jurisdiction  of  the  question  and  all 
others  which  were  involved  in  the  contro- 
versy. But  it  is  contended  that  the  only 
issue  submitted  to  the  court  was  whether 
"the  Cherokee  freedmen,  as  a  class,  were 
entitled  to  share  in  the  proceeds  of  the 
Cherokee  outlet  or  strip  lands  west  of  the 
90th  meridian."  It  is,  hence,  further  con- 
tended that  the  jurisdictional  act  did  not 
tztend  to  the  determination  of  what  par- 


ticular persons  composed  sneh  class,  or  who 
were  freedmen,  and  that  therefore  "the 
point  now  involved  baa  not  had  judicial 
determination." 

The  object  of  the  contention,  no  doubt,  ia 
to  clear  the  way  fcr  the  ultimate  conten- 
tion upon  which  their  ease  must  rest,-^ 
the  want  of  power  of  the  Secretary  of  the 
Interior  over  rolls  which  he  had  once  ap- 
proved, and  after  having  issued  certificates 
of  allotment  to  the  enrolled  Indians.  In 
other  words,  relators  would  push  aside  the 
adjudication  of  their  disqualification  to  be 
enrolled,  they  not  having  returned  to  the 
Cherokee  Nation  within  the  time  desig-  ^^ 
nated  by  the  treaty.  They,  however,  maka^ 
*an  alternative  contention,  and  urge  that* 
they  were  adjudged  to  be  within  the  pro- 
visions of  the  treaty  by  their  enrolment  up- 
on the  Kern-Clifton  roll,  which  they  insist 
was  adjudged  to  be  legal  evidence  of  the 
rights  of  the  freedmen;  in  other  words, 
that  the  enrolment  identified  the  individual 
freedmen  who  were  entitled  to  participate 
in  the  tribal  property. 

It  is  admitted  in  the  answer  that  relat- 
ors are  on  the  Kern-Clifton  roll,  and  it 
does  not  seem  to  be  contested  that  the  roll 
was  made  under  instructions  from  the 
court  of  claims.  A  plausible  argument, 
therefore,  is  presented  that  it  partakes  of 
the  conclusive  effect  to  be  attributed  to  a 
judicial  decree.  And  it  is  further  urged 
by  relators  that  the  Kern-CHifton  roll  was 
confirmed  by  the  act  of  June  10,  1890 
(29  Stat,  at  L.  321,  329,  chap.  398),  which 
declared  "that  the  rolls  of  citizenship  of 
the  several  tribes,  as  now  existing,  ara 
hereby  confirmed." 

What  effect  we  should  have  to  give  to 
the  decree,  assuming  it  to  go  as  far  as  con- 
tended, we  are  not  called  upon  to  say.  II 
was  certainly  competent  for  Cong^ress  fur- 
ther to  deal  with  the  subject.  Stephens  ▼. 
Cherokee  Nation,  174  U.  S.  445,  43  L.  ed. 
1041,  19  Sup.  Ct  Bep.  722;  Wallace  ▼. 
Adams,  204  U.  S.  415,  51  L.  ed.  547,  27 
Sup.  Ct.  Bep.  363. 

We  pass,  therefore,  to  a  consideration  of 
the  act  of  June  10,  1896,  upon  which  re- 
lators rely.  It  was  one  of  a  number  of  acta 
which  exhibit  a  connected  scheme  for  the 
enrolment  of  the  members  of  the  Five  Civil- 
ized Tribes  and  the  division  of  their  tribal 
property,  although  their  provisions  aro 
somewhat  varying. 

By  the  act  of  March  8,  1893  (27  SUt. 
at  L.  645,  chap.  209),  the  Bawes  Conunls- 
sion  was  created,  with  powers  to  negotiate 
with  the  tribes.  In  1896,  by  the  act  of 
June  10th  of  that  year  (29  Stat  at  L. 
321,  chap.  398),  the  Commission  was  di- 
rected to  make  up  a  roll  of  the  citizens  of 
the    tribes,  which  included  the  Cherokees^ 
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w!io  should  apply  within  tliree  months  from 
the  passage  of  the  act,  and  to  decide  all 
gsuch  applications  within  ninety  days  after 
« the  same  shoald*be  made.  Dae  force  and 
effect  was  directed  to  be  given  to  tribal 
roDs,  usages,  coBtoms,  and  laws,  if  not  in- 
consistent with  Federal  laws,  l^e  act  con- 
tained the  provision  which  we  have  already 
quoted,  that  is,  "that  the  rolls  of  citizen- 
ship of  the  several  tribes  as  now  existing 
are  hereby  confirmed."  There  were  powers 
of  review  given  to  those  aggrieved  by  the 
decision  either  of  the  Commission  or  the 
tribal  authorities.  The  relators,  however, 
sav  that  "the  Dawes  Commission,  as  is 
matter  of  official  history,  did  not  adopt  the 
tribal  rolls  as  confirmed,  but  proceeded  to 
try  the  rights  of  persons  to  be  on  the  tribal 
rolls,  and  the  controversy  which  ensued 
continued,  and  the  rolls  were  not  closed 
until  March  4,  1907,  Congress  refusing  to 
heed  administrative  appeals  for  more  time." 
But  before  that  final  date  arrived  Con- 
gress passed  several  acts,  the  provisions  of 
which  arc  relied  on  by  relators  as  estab- 
lishing their  right.  The  acts  would  seem 
to  demonstrate  the  contrary,  and  that  the 
conditions  which  arose  demanded  changes 
in  legislation.  It  is  true  that  it  is  pro- 
vided that  the  rolls  of  the  tribes  which  were 
directed  to  be  made,  when  approved  by  the 
Secretary  of  the  Interior,  should  be  final, 
and  should  constitute  the  several  tribes 
which  they  represented;  and  it  is  there- 
fore contended  that  those  provisions  be- 
came legislative  confirmations  which  the 
Secretary  was  without  power  to  disregard, 
and  that  every  partial  list  forwarded  to 
him  which  he  approved  he  could  not  after- 
wards change,  whatever  the  proof  of  mis- 
take, imposition,  or  fraud.  A  few  citations 
will  prove  the  unsoundness  of  the  conten- 
tion. 

The  act  of  June  10,  1806,  supra,  which 
is  so  much  relied  on,  was  largely  super- 
seded by  §  1  of  the  act  of  June  28,  1898, 
commonly    known    as   the    Curtis    act.     30 
Stat,  at  L.  405,  502,  chap.  517.     The  sec- 
tion gave  the  Commission  the  power  to  in- 
vestigate the  right  of  persons  whose  names 
were  on  the  rolls,  and  to  "omit  all  such 
as  may  have  been  placed  there  by  fraud 
o  or  witliout  authority  of  law,  enrolling  only 
♦  aucL*as  may  have  lawful  rights  thereto," 
etc.    And  it  was  provided  that  the  Com- 
mission "should  make  a  roll  of  Cherokee 
freedmen  in  strict  compliance  with  the  de- 
cree of  the  court  of  claims,  rendered  the 
3d  day  of  February,  eighteen  hundred  and 
ninety-six."     It  was  further  provided  that 
the  Commission   should   "take  the  roll  of 
Cherokee  citizens  of  eighteen  hundred  and 
eighty,  not  including  freedmen,  as  the  only 


roll  intended  to  be  confirmed  by  this  and 
preceding  acts  of  Congress.    .    ,    ." 

It  is  manifest  from  this  act  that  the  con- 
tention of  relators  that  the  tribal  rolls 
were  to  be  treated  or  accepted  as  absolute-  . 
ly  confirmed  is  unsound.  One  roll  only  was 
confirmed.  The  other  rolls  were  to  be  cor- 
rected, not  confirmed;  and  a  roll  of  the 
Cherokee  freedmen  was  to  be  made  in  con- 
formity with  the  decree  of  the  court  of 
claims, — ^a  roll  not  confirmed,  but  to  be 
made,  so  as  to  exclude  the  relators  because 
they  were  excluded  by  the  decree;  that  is, 
because  they  were  not  residents  of  the 
Cherokee  Nation  at  the  time  of  the  promul- 
gation of  the  treaty. 

It  does  not  appear  that  relators  were 
on  any  roll  prior  to  the  passage  of  the 
act  of  June  10,  1896,  upon  which  they  so 
much  rely,  and  therefore  within  its  confirm- 
atory provision,  giving  It  all  the  force  con* 
tended  for.  They  were  on  the  Kern- CI  if  ton 
roll,  it  is  said,  but  when  that  roll  was  made 
does  not  appear.  The  allegation  of  the  pe- 
tition is  that  prior  to  November  16,  1904, 
the  Secretary  of  the  Interior  affirmed  a  de- 
cision by  the  Commissioner  of  the  Five 
Civilized  Tribes,  which  held  that  relators 
were  entitled  to  enrolment  as  citizens,  and 
that  prior  to  that  date  they  were  regularly 
ordered  to  be  placed  upon  the  final  roll  of 
freedmen  citizens,  and  that  such  roll  was 
duly  and  regularly  approved  by  the  Secre- 
tary of  the  Interior  on  the  16th  of  Novem- 
ber,  1906. 

But  the  act  of  July  1,  1902  (32  Stat,  at 
L.  716,  §  27,  chap.  1375),  emphasized  the 
requirement  that  the  enrolment  of  freed-  8 
men* must  be  made  in  strict  conformity  • 
with  the  decree  of  the  court  of  claims. 
Congress  was  even  more  particular  in  the 
act  of  April  26,  1906  (34  Stat,  at  L.  137, 
chap.  1876).  Section  3  of  the  act  explicit- 
ly provided  that  "the  roll  of  Cherokee  freed- 
men shall  include  only  such  persons  of 
African  descent,  either  free  colored  or  the 
slaves  of  Cherokee  citizens  and  their  de- 
scendants, who  were  actual,  personal,  bona 
fide  residents  of  the  Cherokee  Nation  Au- 
gust 11,  1866,  or  who  actually  returned  and 
established  such  residence  in  the  Cherokee 
Nation  on  or  before  February  11,   1867." 

Relators  nevertheless  insist  that  notwith- 
standing they  were  not  entitled  to  be  placed 
upon  the  rolls,  yet,  having  been  placed 
there,  they  cannot  be  taken  off  by  the  Sec- 
retary of  the  Interior;  citing  in  support  of 
the  contention  certain  provisions  of  the 
acts  of  Congress  and  the  congressional  poli- 
cy expressed  in  them.  The  policy  of  the 
government,  it  is  said,  was  to  expedite 
enrolment,  with  the  view  to  the  distribu- 
tion of  the  tribal  property  and  the  prepara- 
tion of  the  Indian  territory  for  statciiood. 
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To  these  ends  the  acts  of  May  31,  1900  (31 
Stat,  at  L.  221,  chap.  598),  and  March  3, 
3901  (31  Stat,  at  L.  1073,  chap.  832),  en- 
deavored to  speed  enrolment  matters  by  di- 
recting the  Secretary  of  the  Interior  to  fix 
a  time  for  closing  the  rolls,  after  which  no 
name  should  be  added  thereto.  Then  came 
the  act  of  1902  (32  Stat,  at  L.  716,  chap. 
1375),  which,  it  is  insisted,  practically 
repealed  prior  acts  so  far  as  they  concerned 
enrolments.  Such  prior  acts,  it  is  said, 
'^ade  approval  of  enrolments  depend  up- 
on the  completion  of  the  rolls  of  an  entire 
tribe,  and  the  Secretary's  approval  under 
it  would  await  the  finishing  of  enrolments 
of  an  entire  tribe.**  And  until  such  time 
"there  would  be  no  allotment  to  any  tri- 
bal member."  The  Secretary's  con 
trol,  hence,  continued  "untU  the  last 
and  the  congressional  policy  was  likewise 
o  postponed.  But  it  is  argued,  contrasting 
•  the*  new  measures  with  the  old,  under  the 
act  of  1902  "enrolment  and  allotment  went 
hand  in  hand.'  This  contention  is  rested 
on  §  29  of  the  act,  which  directs  lists  to 
be  prepared  of  those  found  by  the  0)mmis- 
•ion  to  be  entitled  to  enrolment;  and  it  is 
provided  that  "the  lists  thus  prepared,  when 
approved  by  the  Secretary  of  the  Interior, 
shall  constitute  a  part  and  parcel  of  the 
final  roll  of  citizens  of  the  Cherokee  Tribe 
upon  which  allotment  of  land  and  distri- 
bution of  other  tribal  property  shall  be 
made;"  and,  further,  that  "when  there 
•hall  have  been  submitted  to  and  approved 
by  the  Secretary  of  the  Interior  lists  em- 
bracing the  names  of  all  those  lawfully 
entitled  to  enrolment  the  roll  shall  be 
deemed  complete." 

A  roll  made  complete,  it  is  argued,  by 
legislation,  excludes  the  idea  of  correction 
by  an  executive  officer;  and,  besides,  it  is 
urged  that  the  certificates  of  allotment 
carry  with  them  the  sanction  of  the  law's 
declaration  that  they  shall  be  "conclusive 
evidence"  of  the  rights  of  the  allottee. 
Physical  possession  of  the  lands  described 
in  them  is  to  be  given,  it  is  pointed  out, 
and,  describing  the  conditions  which  were 
created  and  which  would  be  disturbed  by 
an  exercise  of  power  to  recall  them  it  is 
said  that  "from  the  date  of  selection  of  their 
allotments  under  the  law,  allottees  did  lease 
their  allotments  for  grazing,  oil  and  gas, 
mineral,  and  other  purposes."  And,  fur- 
ther, that  "allottees  also,  from  the  same 
date,  created  town  sites  where  practicable, 
and  sold  town  lots,  with  their  title  resting 
in  their  allotment  selections  or  certificates," 
and  that  such  transactions  have  been  de- 
clared valid  by  the  supreme  court  of  Okla- 
homa, citing  Mc Williams  Invest.  Co.  v.  Liv- 
ingston, 22  Okla.  884,  98  Pac  914;   God- 


frey V.  Iowa  Land  &  T.  Co.  21  Okla.  293,  95 
Pac  792. 

We  recognize  the  strength  of  the  consid- 
erations urged,  but  it  certainly  did  not 
militate  against  the  congressional  policy 
of  the  allotment  of  lands  to  retain  in  the|. 
Secretary  of  the  Interior  the  power  of  re- J 
vision  and  correction  until* the  final  mo-» 
ment  when  jurisdiction  was  expressly  tak- 
en from  him  as  provided  in  §  2  of  the  act 
of  April  26,  1006,  (34  Stat,  at  L.  137,  chap. 
1876),  that  is,  the  4th  day  of  March  1907. 
That  Congress  could  give  such  power  to 
the  Secretary  of  the  Interior  is  settled. 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
43  L.  ed.  1041,  19  Sup.  Ot.  Rep.  722,  and 
Wallace  v.  Adams,  204  U.  S.  415,  51  L.  ed. 
547,  27  Sup.  Ct  Rep.  363.  In  all  the  leg- 
islation providing  for  the  making  of  tho 
rolls  care  is  observed  to  prevent  or  cor- 
rect mistakes  and  to  defeat  attempts  al 
fraud.  We  have  seen  what  power  the  Dawes 
Commission  was  given  to  investigate  the 
rights  of  persons  whose  names  were  on 
the  rolls,  and,  as  to  freedmen,  strict  com- 
pliance with  the  decree  of  the  court  ol 
claims  was  enjoined.  By  the  act  of  March 
3,  1905  (33  Stat  at  L.  1060,  chap.  1479), 
the  work  of  completing  the  unfinished  busi- 
ness of  the  Commission  was  devolved  upon 
the  Secretary  of  the  Interior,  and  all  of 
the  powers  theretofore  granted  to  the  Com- 
mission were  conferred  upon  the  Secre- 
tary. It  was  subsequent  to  this  act  that 
action  was  taken  as  to  relators,  and  their 
names  stricken  from  the  rolls.  This  revi- 
sory and  corrective  power  of  the  Secretary 
over  the  allotment  of  land  is  similar  to 
that  exercised  by  the  Land  Department  re- 
specting the  entries  upon  public  lands, 
which  this  court  has  stated  to  be  to  cor- 
rect and  annul  entries  of  land  which  were 
made  upon  false  testimony  and  without 
authority  of  law.  Cornelius  v.  Kessel,  128 
U.  S.  456,  461,  32  L.  ed.  482,  483,  9  Sup. 
Ct  Rep.  122;  Hawley  ▼.  Diller,  178  U.  S. 
476,  490,  44  L.  ed.  1157,  1162,  20  Sup.  Ct 
Rep.  986. 

Judgment  affirmed* 


(22S  U.  &  lOS.) 

CHEROKEE   NATION   and   the   United 
States,  Appts., 


▼. 


MOSES  WHITMIRE,  Trustee  for  the  Freed- 
men  of  the  Cherokee  Nation. 

CouBTB  (i  889*)— OouBT  OF  Claiics, 

1.  A  supplemental  decree  of  the  court  of 
claims  in  a  oontroversy  over  the  rights  of 
Cherokee  freedmen  to  participate  in  the  dis- 
tribution of  the  tribal  property  cannot  bo 
regarded,  for  the  purpose  of   testing   tlw 


*For  other  cases  see  same  topic  ft  f  numbsb  In  Dec  A  Am.  Diss.  1907  to  date,  ft  Rep*r  Indexes 
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right  to  appeal,  as  merely  in  the  nature  of 
an  execution  of  the  original  decree,  where, 
aeeuinff  that  such  original  decree  declared 
the  principle  by  which  such  rights  should 
be  determined,  there  was  intervening  con- 
gressional legislation  by  which  the  origin- 
al decree  was  by  one  of  the  parties  thought 
to  be  confirmed,  and  by  the  other  super- 
seded, the  eourt  holding  that  it  was  con- 
firmatory in  character. 

[Ed.  Note.— For  other  cases,  see  Courts,  Deo. 
ms.  f  S89.«l 

Appeal  and  Erbob  (|  438*)  —  Fubtheb 
PBOCEEDnros  Bklow— MonoH  toe  Nbw 
Tbial. 

2.  The  court  of  claims  did  not  lose  ju- 
risdiction of  a  esse  upon  the  filing  of  an  ap- 
plication for  an  appeal  from  its  decree  to 
the  Federal  Supreme  Court,  so  as  to  pre- 
clude it  from  allowing  a  subsequent  motion' 
to  withdraw  the  application,  and  from  en- 

tertaining  a  motion  for  new  trial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Xrror,  Dec  Dig.  I  438.*] 

iKDiAirs  (I  S*)— Chxbokbb  Fbeedmbn. 

8.  The  roll  of  the  Cherokee  freedmen, 
made  by  administrative  officers  under  in- 
structions from  the  court  of  claims,  which, 
vnder  the  act  of  October  1,  1890,  had  deter- 
mined the  rights  of  such  freedmen  in  the 
tribal  proper^,  was  superseded  by  the  roll 
made  by  the  Dawes  Commission  conform- 
ably to  the  provisions  of  the  subsequent 
acts  of  June  28,  1898,  and  July  1,  1902, 
directing  such  commission  to  make  a  roll 
ef  Cherokee  freedmen  in  strict  compliance 
with  the  decree  of  the  court  of  claims. 

nSd.  Note.— For  other  cases,  see  Indians,  Dee. 
DlS.  f  6.*] 

[No.  736.1 

Argued  January  •  and  10,  1912.     Decided 
January  29,  1912. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  decree  directing  the  Secretary  of 
the  Interior  to  enroll  certain  Cherokee 
freedmen  upon  the  final  roll  of  the  citi- 
aens  of  the  Cherokee  Nation.  Reversed  and 
remanded,  with  directions  to  dismiss  the 
petition. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  W.  Hastings  for  the  Chero- 
kee Nation. 

Assistant  Attorney  General  John  Q. 
Thompson  and  Mr.  Qeorge  M.  Anderson  for 
the  United  States. 

Messrs.  Samnel  A.  Putman,  Charles 
Poe,  and  Robert  H.  Kern  for  appellee. 

Messrs.  George  S.  Ramsey,  Charles  M. 
Rice,  C.  C  Calhoun,  Frank  J.  Boudinot, 
John  J.  Hemphill,  and  Daniel  B.  Hender- 
son as  omioi  ewrim, 

>  *Mr.  Jnstlea  McKenna  delivered  the  opin- 
ien  of  the  court: 

This  appeal  Is  prosecuted  to  review  a 
iopplementa!  decree  of  the  court  of  claims 
Mijoining  and  directing  the   Secretary  of 


the  Interior  to  enroll  upon  the  final  roll 
of  the  citizens  of  the  Cherokee  Nation  for 
allotment  of  lands  the  names  of  certain 
persons  and  their  descendants  claiming 
rights  as  Cherokee  freedmen,  whose  names 
were  found  upon  the  roll  called  the  Kem- 
Cllfton  roll,  which  the  decree  adjudged  was 
directed  to  be  made  by  a  former  decree  of 
the  court.  The  names  of  those  persona 
who  are  appellees  in  this  case,  after  in- 
vestigation by  the  Secretary  of  the  Interior, 
were  found  by  him  not  entitled  to  be  en- 
rolled, and  not  entitled  to  participate  in 
the  distribution  of  the  tribal  property. 

The  decision  in  United  States  ex  reL 
Lowe  V.  Fisher  [223  U.  S.  95,  56  L.  ed.  — , 
S2  Sup.  Ct.  Rep.  106]  has  simplified  the  deci- 
sion in  this  case.  Indeed,  the  ultimata 
question  in  both  is  the  same,  the  power  of 
Congress  over  the  allotment  of  Indian 
lands  and  the  manner  of  ascertaining  what 
persons  shall  be  entitled  to  them.  There 
were,  however,  contentions  made  in  that 
case  which  are  not  made  here.  There  are 
propositions  of  law  conceded  in  this  case 
which  were  contested  in  that.  Therefore  a 
brief  summary  of  the  elements  necessary  to 
a  decision  is  appropriate. 

Preceding  the  merits,  however,  motion  to 
dismiss  the  appeal  must  be  disposed  of. 
The  motion  is  made  on  the  following 
grounds:  (1)  The  decree  of  February  3, 
1896,  was  a  final  decree  from  which  no  ap- 
peal was  prosecuted  to  this  court;  (2) 
that  the  decree  of  February  20,  1011,  here-^ 
after  referred  to,  was  merely  in  the  nature^ 
of  an  ezecution*of  that  of  February  3,  1896,  • 
and  defined  no  new  rights,  but  enforced 
merely  rights  established  and  consented  to; 
and  (3)  because,  although  the  decree  of 
February  20,  1911,  was  regularly  entered 
on  that  day,  the  appeal  new  pending  was 
not  allowed  or  prosecuted  until  the  17  th 
of  June,  1911,  more  than  ninety  days  after 
the  entry  of  the  decree. 

The  first  and  second  grounds  are  unten- 
able. The  decree  under  review  has  broader 
application  than  that  of  February  3,  1896. 
It  determined  rights  to  allotments  which 
had  not  then  been  provided  for,  and,  as- 
suming that  it  declared  the  principle  by 
which  such  rights  could  be  determined, 
there  was,  as  we  shall  presently  see,  in- 
tervening legislation  by  Congress.  This  leg- 
islation gave  rise  to  serious  controversy. 
It  confirmed,  it  was  contended  by  petition- 
ers (appellees  here),  and  is  yet  contended 
by  them,  as  we  shall  presently  see,  tha 
decree  of  the  court  both  as  to  the  prin- 
ciple of  the  decree  and  also  as  to  tha  meana 
of  identification  of  the  individuals  who 
would  be  entitled  to  rights  under  the  prin* 
ciple.  By  the  defendants  (appellants  here) 
it  was  contended  that  the  legislation  super* 
aeded  the  decree  and  made  new  provision 
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for  the  identification  of  persons.  The  court 
decided  in  favor  of  the  petitioners,  and  we 
think  the  decision  is  more  than  the  execu- 
tion of  the  decree  of  February  3,  1896.  It 
is  a  decision  upon  the  effect  of  subsequent 
legislation  by  Congress,  enacted  in  the  ex- 
ercise of  its  power  over  Indian  affairs, — 
a  power  which  is  not  questioned. 

The  third  ground  urged  for  the  dismissal 
ol  the  appeal  is  also  without  merit.  The 
contention  is  that  the  decree  of  the  court 
became  final  the  instant  it  was  entered, 
February  20,  1911,  and  that  an  appeal  was 
Bot  taken  from  it  until  June  17,  1911, 
which  was  not  within  the  time  allowed 
by  §  1086,  of  the  Revised  Statutes  (U.  S. 
Oomp.  Stai.  1901,  p.  745).  There  were, 
however,  intervening  proceedings.  The  rec- 
ord shows  that  "on  March  30,  1911,  the 
defendants  [appellants]  filed  an  applica- 
Htion  for  appeal.  On  May  15,  1911,  the  de- 
•^fendants*  filed  a  motion  to  withdraw  the 
application  for  appeal  filed  March  30, 1911, 
which  was  allowed  by  the  court  May  15, 
1911."  On  May  15,  1911,  the  defendanU 
filed  a  motion  for  new  trial,  which  motion 
was  overruled  June  6,  1911,  "with  privil^;e 
to  the  defendants  to  renew  their  applica- 
tion for  appeal  heretofore  filed."  The  rec- 
ord further  shows  that  the  defendants, 
"from  the  decree  rendered  on  the  20th  day 
of  February,  1911,  in  favor  of  claimants, . . . 
make  application  for,  and  give  notice  of, 
an  appeal  to  the  Supreme  Court  of  the 
United  States."  The  application  was  al- 
lowed as  prayed. 

This  court  has  decided  that  if  a  motion 
for  a  new  trial  or  petition  for  rehearing 
it  made  in  season  and  entertained  by  the 
court,  the  time  for  taking  an  appeal  or  writ 
of  error  does  not  begin  to  run  until  the 
motion  or  petition  is  disposed  of.  King- 
man &  Co.  y.  Western  Mfg.  Co.  170  U.  8. 
675,  42  L.  ed.  1192,  18  Sup.  Ct.  Rep.  786. 
It  is,  however,  urged  that  the  court  lost 
jurisdiction  of  the  case  by  the  application 
for  appeal  filed  March  30,  1911.  United 
States  V.  Adams,  6  Wall.  101,  18  L.  ed. 
792,  is  cited  to  support  this  contention. 
In  that  case  the  paper  filed  was  as  fol- 
lows: "The  United  States,  by  E.  P.  Nor- 
ton, its  solicitor,  makes  application  to  the 
honorable  court  of  claims  for  an  appeal  of 
the  case  of  Theodore  Adams  t.  The  United 
States  to  the  Supreme  Court  of  the  United 
States."  This  application  was  filed  with- 
in the  ninety  days  allowed  by  the  statute. 
The  order  allowing  it,  however,  was  not 
made  until  after  the  expiration  of  the  nine- 
ty days.  It  was  contended  that  both  ap- 
plication and  allowance  should  have  been 
made  within  that  time,  but  this  court  held 
<ytherwise,  saying  "that  the  filing  of  this 
paper  was  taking  tbo  appeal,  and  that  the 


delay  in  the  subsequent  proceeding  to  rend- 
er it  effectual  does  not  touch  its  validity." 

It  was  not,  however,  decided  that  the 
court  of  claims  lost  control  of  the  case. 
It  was  only  decided  that  the  party  had 
secured  a  right  under  the  statute.  TheS 
rules  of  the*court  of  claims,  made  under « 
regulations  prescribed  by  this  court,  pro- 
vided for  further  action  to  perfect  the 
right  acquired  by  the  party,  which  waa 
made  necessary  by  certain  statutes  under 
which  only  questions  of  law  could  be 
brought  here  for  review.  And  the  action 
was  more  than  formal.  It  consisted  in  tho 
finding  of  the  ultimate  facts  in  the  naturo 
of  a  special  verdict,  and  the  questions  of 
law  therefrom  to  be  certified  to  this  oourt. 

The  practice  in  the  court  of  claims  is 
adverse  to  appellees'  contention.  The  court 
followed  the  practice  in  entering  the  de- 
cree of  February  8,  1896,  the  decree  up- 
on which  appellees  based  all  of  their  rights. 
It  was  substituted  for  a  decree  passed  May 
8,  1895.  On  the  20th  of  July,  following  en- 
try of  the  latter  decree,  the  defendants  filed 
a  motion  for  rehearing  and  an  spplicatioa 
for  appeal  from  the  decree.  A  few  days 
afterward  the  claimants  also  filed  an  ap- 
plication for  an  appeal.  Later  the  defend- 
ants filed  a  motion  for  new  trial.  On  Jan- 
uary 30,  1896,  the  applications  for  appeal 
were  withdrawn  by  leave  of  the  court,  and, 
on  February  3,  the  decree  of  May  6,  1895, 
was  vacated  and  the  decree  of  the  former 
date  was  entered. 

It  will  be  observed,  therefore,  that  if  ths 
contention  of  appellees  is  correct  that  ths 
court  of  claims  lost  jurisdiction  of  the  de- 
cree under  review  by  the  application  of  ap- 
pellants for  an  appeal  March  30,  1911,  ths 
court  lost  jurisdiction  of  the  case  by  the 
applications  for  appeal  from  the  decree  of 
May  8,  1895,  and  therefore  had  no  juris- 
diction to  enter  the  decree  of  February  8, 
1896,  which  is  the  foundation  of  the  rights 
of  appellees.  Counsel  would  hardly  liko 
us  to  push  their  eontention  that  far,  and 
that  far  it  might  have  to  be  pushed  if  il 
were  tenable.  The  motion  to  dismiss  is 
denied. 

The  court  of  claims  obtained  its  jurisdio* 
tion  of  the  questions  involved  by  an  act  of 
Congress  approved  October  1,  1890,  entl*i4 
tied,  "An  Act  toi*Refer  to  the  Court  of  Claims  • 
Certain  Claims  of  the  Shawnee  and  Dela- 
ware Indians  and  the  Freedmen  of  the  Cher- 
okee Nation,  and  for  Other  Purposes.* 
The  rights  referred  to  the  court  of  elaims 
for  adjudication  were  those  "in  law  or  in 
equity  ...  of  the  Cherokee  freedmen" 
who  were  "settled  and  located  in  the  Chero- 
kee Nation  under  the  provisions  and  stip- 
ulations of  article  9"  of  the  treaty  of  1866 
[14  Stat  St  L.  801],  "in  respect  to  ths  sub- 
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ject-matter"  in  the  act  provided  for.  The 
suhject-matter  was  described  to  be  ''to  recov- 
er from  the  Cherokee  Nation  all  moneys  due, 
either  in  law  or  equity,  and  unpaid  to  the 
.  .  .  freedmen,  which  the  Cherokee  Na- 
tion" had  "before  paid  out  or"  might  there- 
after "pay  per  capita  in  the  Cherokee  Na- 
tion, and  which  was  or  might  be"  refused 
or  neglected  "to  be  paid  to  the  said  .  .  . 
freedmen  by  the  Cherokee  Nation  out  of 
any  funds"  which  had  been,  or  might  be, 
"paid  into  the  treasury  of,"  or  in  any  way 
had  come  or  might  oome  "into  the  posses- 
aion  of,  the  Cherokee  Nation,  Indian  ter- 
ritory, derived  from  the  sale,  leasing,  or 
rent  for  grazing  purposes  on  Cherokee  lands 
west  of  ninety-six  degrees  west  longitude," 
and  which  had  been  or  might  be,  "appro- 
riated  and  directed  to  be  paid  out  per  capita 
by  the  acta  passed  by  the  Cherokee  Council, 
and  for  all  moneys,  lands,  and  rights  which" 
should  "appear  to  be  due  to  the  said  .  .  . 
freedmen  under  the  provisions  of  the  afore- 
said articles  of  the  treaty  and  articles  of 
agreement."  26  Stat,  at  L.  636,  chap.  1249. 
Article  0  of  the  treaty  of  August  11, 
1866,  the  meaning  of  which  was  to  be  de- 
tsrmined,  provided  as  follows:  "They 
[Cherokee  Nation]  further  agree  that  all 
freedmen  who  have  been  liberated  by  vol- 
untary act  of  their  former  owners  or  by 
law  as  well  as  all  free  colored  persons  who 
were  in  the  coimtry  at  the  commencement  of 
the  Rebellion  and  are  now  residents  therein, 
•r  who  may  return  within  six  months,  and 

^  their  descendants,  shall  have  all  the  rights 

vjof  native  Cherokees." 

•  *  Under  the  jurisdictional  act,  and  in  ac- 
eordance  with  its  provisions,  suit  was 
brought  by  the  freedmen  by  their  trustee, 
Moses  Whitmire,  against  the  Cherokee  Na- 
tion and  the  United  States,  to  determine 
the  rights  of  the  freedmen  under  the  trea- 
ty, which  resulted  in  a  decree  of  the  court, 
passed  May  8,  1895.  The  course  of  the 
litigation  will  be  found  in  80  and  38  Ct 
CI.  pp.  188,  180,  respectively. 

The  court  decided  that  under  the  Chero- 
kee constitution  of  1866  the  freedmen  be- 
came citizens  of  the  nation  equally  with 
the  Cherokees,  and  equally  interested  in 
the  common  property,  and  equally  entitled 
to  share  in  its  proceeds,  but  also  decided 
that  the  freedmen  to  whom  the  treaty  re- 
ferred were  those  who  had  returned  to  the 
nation  within  six  months  after  the  promul- 
gation of  the  treaty,  and  their  descendants, 
and  that  the  freedmen  and  the  descendants 
of  freedmen  who  did  not  return  within  six 
months  were  exclued  from  the  benefits  of 
the  treaty.  United  States  ex  rel.  Lowe  v. 
Fisher. 

The  court  decreed  that  the  Cherokee  Na- 
tion and  the  United  States  be  prohibited 
from  making  any  discrimination  between 
such  freedmen  citizens  and  their  descend- 


ants and  native  Cherokees  in  the  distribu- 
tion of  a  fund  of  $8,595,736  paid  by  the 
United  States  to  the  Cherokee  Nation  for 
that  portion  of  its  territory  known  as  the 
"Cherokee  Outlet." 

The  court  conceived  it  necessary  to  ascer- 
tain the  individual  Indians  who  were  en- 
titled under  its  decree  to  share  in  the  fund, 
and  adjudged  that  the  roll  called  the  "Wal- 
lace Roll,"  which  showed  3,524  persons, 
should  be  approved  by  the  court. 

Appeals  were  prayed  by  claimant  and 
defendant,  but  were  withdrawn  afterward 
by  stipulation,  and  a  decree  was  entered 
February  3,  1896,  as  of  May  8,  1895.  The 
decree  adjudged  the  rights  of  freedmen  to  be 
as  we  have  hereinabove  set  out.  ^ 

The  decree  also  authorized  the  Secretary  h 
of  the  Interior*  to  appoint  commissioners  • 
to  make  up  a  roll  of  the  freedmen  entitled 
to  share  in  the  fund  to  be  distributed, 
which  that  officer  did.  They  completed  the 
roll  which  was  thereafter  known,  and  to 
which  we  have  referred,  as  the  Kern-Clifton 
roll.  It  was  approved  by  the  Secretary  on 
the  18th  of  January,  1897,  and  in  the 
succeeding  month  the  moneys  available 
for  distribution  were  paid  to  the  persons 
whose  names  were  on  the  roll. 

The  legislation  in  regard  to  the  allot- 
ment of  lands  and  the  making  of  rolls  of 
persons  entitled  to  allotments  is  detailed 
in  United  States  ex  rel.  Lowe  t.  Fisher, 
and  need  not  be  repeated  except  in  a  very 
brief  way.  By  virtue  of  that  legislation 
the  Dawes  Cbmmission,  which  had  been  cre- 
ated before  the  decree  of  February  3,  1896, 
proceeded  to  make  up  rolls,  which  were 
finally  approved  by  the  Secretary  on  March 
4,  1907,  from  which  were  excluded  a  large 
number  of  freedmen  whose  names  were  on 
the  Kern-Clifton  roll,  with  the  consequence 
that  such  persons  so  excluded  will  receive 
no  allotments  of  lands  or  share  in  the 
moneys  which  stand  to  the  credit  of  the 
Cherokee  Nation  in  the  Treasury  of  the 
United  States. 

On  May  6,  1908,  Jacob  B.  Wilson,  by 
permission  of  the  court  of  claims,  and  hav- 
ing been  substituted  trustee  of  the  freed 
men,  filed  a  supplemental  petition  in  the 
court  in  behalf  of  such  excluded  persons, 
which  recited  the  decrees  of  the  court  and 
acts  of  Congress  subsequent  to  them,  as- 
serted a  right  under  the  decrees  and  acts 
of  Congress  to  be  upon  the  rolls,  to  be  al- 
loted  lands,  and  to  share  in  the  distribu- 
tion of  funds,  and  prayed  that  the  action 
of  the  Dawes  Commission  and  of  the  Secre- 
tary of  the  Interior  be  declared  unlawful, 
and  that  the  Cherokee  Nation  and  the  Unit- 
ed States  be  enjoined  from  discriminating 
between  such  freedmen  and  other  citizens 
of  the  Cherokee  Nation  in  the  allotment  of 
UndB  and  th«  distribution  of  property  and 
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^SMete  of  tbe  nation,  and  tliat  it  mnd  tbe 
jjj  United  states  be  fortlier  enjoined  from 
•  farther* disturbing  sneh  freedmcn  in  the 
possession  and  occapation  of  their  homes 
and  impnnrements,  and  to  reinstate  soch  of 
them  as  have  been  ousted  from  sneh  poo- 
session. 

Tho  eoort  took  jnrisdiction  of  the  peti- 
tion, as  we  hare  seen,  and  deereed  as  it 
prayed*  44  Ct.  CL  453.  The  court,  in  an 
elaborate  and  ably  reasoned  opinion,  de- 
cided that  ite  decree  had  larger  scope  than 
a  description  of  the  class  of  freedmen  and 
the  declaration  of  a  prindple,  and  that 
it  undertook  to  identify  'the  indiyiduals 
who  were  entitled  to  share  in  ererything 
that  was  to  be  allotted  or  distributed." 
To  this,  the  court  said,  the  "defendante 
made  no  objections  and  acquiesced  in  the 
terms  of  the  decree  for  the  distribution  of 
that  part  of  tbe  property  then  ready  te  be 
distributed."  The  court  further  said  that 
"there  was  nothing  in  the  terms  of  the  de- 
cree or  in  the  conduct  of  the  parties  af- 
fected by  it  to  raise  the  inference  that  ite 
language  did  not  apply  io  all  future  distri- 
butions of  the  property,  which  the  plain- 
tiffs in  that  suit  were  entitled  to  have  and 
enjoy  whenever  such  property  was  ready 
for  distribution." 

The  court  therefore  considered  that  the 
Kern-Clifton  roll  was  made  in  compliance 
with  the  decree,  and  that  the  provisions 
of  tbe  Curtis  act  (30  Stet  at  L.  496,  chap. 
017),  requiring  a  roll  to  be  made  in  "strict 
eompliance  with  the  decree  of  the  court 
of  claims  rendered  the  3d  of  February, 
eighteen  hundred  and  ninety-six,"  neces- 
sarily confirmed  the  Kern-Clifton  roll,  and 
that  the  Dawes  Commission,  in  disregard- 
ing it,  disobeyed  the  command  of  the  stat- 
ute. "If,"  said  the  court,  "the  payment  by 
the  Secretary  of  the  Interior  was  a  'com- 
pliance' with  the  provision  of  the  decree  for 
the  payment  of  money,  the  refusal  of  the 
Dawes  Commission  to  allow  those  same 
persons  to  participate  in  the  common  prop- 
erty, as  further  provided  in  the  decree,  is 
not  a  'strict'  compliance,  nor,  for  that  mat- 
Ur,  a  compliance  of  any  kind." 


The  caee  is  simplified  by  the  eonoes-*J 
sioD  of  M^pptHeeB  that* the  Congress  had* 
power  to  alter  the  deeree  and  to  adopt 
other  means  or  ways  for  tbe  disposition 
of  the  property  than  there  provided.  In- 
deed,  the  decree  of  the  court  reeognines 
this  power,  and  the  caee  ia  brought  to  an 
interpretation  of  the  acts  of  Congress  sub- 
sequent to  the  decree.  As  we  have  already 
said,  we  have  reviewed  those  acto  in  Unit- 
ed Stetes  ex  reL  Lowe  v.  Fisher,  and,  after 
a  further  consideration  of  than,  invoked 
in  the  case  at  Imu*,  and  supported  by  the 
very  able  opinion  of  the  court  of  claims, 
we  adhere  to  the  views  there  expressed. 
Congress  accepted  the  decree  aa  a  correct 
interpretetion  of  article  9  of  the  treaty 
as  to  the  righte  of  freedmen.  It  did  not 
accept  the  Kern-Clifton  roll  as  an  authen* 
tic  identification  of  the  individual  freed- 
men. It  had  been  challenged.  It  had  been 
made  up  with  haste  and  under  circumstan- 
ces which  caused  question  of  ite  correct- 
ness. It  had  not  received  judicial  approvaL 
From  the  first  to  the  last  it  was  the  ad 
of  administrative  officers.  Had  it  been  re* 
ported  to  the  court  and  ite  integrity  estab> 
lished  by  the  judgment  of  the  court,  Con- 
gress might,  indeed,  have  hesiteted  to  i^ 
nore  it.  As  an  act  of  merely  administrar 
tive  officers  it  had  no  such  sanction.  It 
must  be  home  in  mind  that  important 
righte  were  involved  and  no  good  reason 
could  be  urged  against,  or  serious  conse- 
quences apprehended  from,  another  invea- 
tigation.  Those  who  were  entitled  to  be 
enrolled  could  again  establish  their  rights 
Those  who  were  not  so  entitled,  and  who 
had  got  on  the  rolls  either  by  mistake  or 
fraud,  had  no  legal  ground  of  complaint. 
However,  we  are  not  required  to  consider 
the  reasons  which  induced  Congress  to  di- 
rect that  a  roll  be  made  by  the  Dawes  Com- 
mission. Congress  had  the  power,  and,  aa 
we  have  decided,  exercised  it. 

Decree  reversed  and  case  remanded,  with 
directions  to  dismiss  the  supplemental  p^ 
tition. 


GALVESTON,  H.  ft  8.  A.  R.  00.  ▼.  WALLACE, 


1911. 

(223  U.  8.  48L) 
GALVESTON,  HARRISBURG,  ft  SAN  AN- 
TONIO RAILWAY  COMPANY  and  the 
United  States  Fidelity  ft  Guaranty  Com- 
pany, Plffs.  in  Err., 

▼. 

L.  V.  WALLACE.    (No.  108.) 

GALVESTON,  HARRISBURG,  ft  SAN  AN- 
TONIO RAILWAY  COMPANY  and  the 
United  States  Fidelity  ft  Guaranty  Com- 
pany, Plffs.  in  Err., 

▼. 
J.  D.  CROW.    (No.  109.) 

COUBTS    (I   489*)  —  CONCXTBBBITT  JUBIBDIC- 
TION  —  EWFORCING      CaUSE      OP     AsmOV 

Abibino  undeb  Federal  Statute. 

1.  The  damage  caused  by  the  failure  of  a 
eonnecting  carrier  in  an  interstate  shipment 
to  deliver  the  goods  to  the  consignee,  for 
which  failure  the  initial  carrier  is  made  lia- 
ble by  the  Carmack  amendment  of  June  29, 
1906  (34  Stat,  at  L.  584,  chap.  3591,  U.  S. 
Comp.  Stat  Supp.  1909,  p.  1149),  to  the 
interstate  commerce  act  of  February  4,  1887 
(24  Stat,  at  L.  379,  chap.  104,  U.  S.  Comp. 
Stat.  1901,  p.  3154),  is  not  traceable  to  a 
Tiolation  of  the  statute,  redress  for  which, 
under  §  9  of  the  original  act,  can  only  be 
had  in  the  Interstate  Cbmmeroe  Conunis- 
•ion  or  in  the  Federal  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dfg.  §S  1324-1374 ;    Dec.  Dig.  9  489.*! 

Courts   (§  489*)  —  Enforcino  Cause  of 
Actiow  Created  by  Foreign  Statute. 

2.  The  jurisdiction  of  state  courts  ex- 
tends to  the  hearing  and  determination  of 
any  civil  and  transitory  cause  of  action  cre- 
ated by  a  foreign  stetute,  provided  it  is 
not  of  a  character  opposed  to  the  publie  poli- 
cy of  the  state  in  which  the  suit  is  brought. 

JBd.  Note.— For  other  cases,  see  Courts.  Cent 
Dfg.  19  1324-1374 ;    Dec.  Dig.  |  489.*] 

Courts  (I  489*)  —  Concubrent  Jurisdic- 
tion —  Enfobcino    Cause    of    Action 
ajuaing  under  federal  statute. 
8.  A  state  court  may  enforce  the  liability 
«f  an  initial  carrier  of  an  interstete  ship- 
ment, arising  under  the  Carmack  amendment 
of  June  29,  1906,  to  the  interstate  commerce 
act  of  February  4,  1887,  by  which  such  car- 
rier is  made  liable  for  a  loss  beyond  ite 
own  line. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  489.*] 

Commerce  (J  33*)— Federal  Power— Reg- 
ulating LJABiLnr  of  Connecting  Cab- 


4.  The  imposition  upon  an  interstate  cai^ 
rier  voluntarily  receiving  property  for  trana- 
portation  from  a  point  in  one  state  to  a 
point  in  another  stete,  of  liability  to  the 
nolder  of  the  bill  of  lading  for  a  loss  any- 
where en  route,  with  a  right  of  recovery  over 
against  the  carrier  actually  causing  the  loss, 
which  is  made  by  the  act  of  February  4, 
1887,  S  20,  as  amended  by  the  act  of  June 
29, 1006,  in  spite  of  any  agreement  or  stipu- 
lation limiting  liability  to  its  own  line,  is  a 

▼alid  regulation  of  interstete  commerce. 

[Ed.  Note.— For  other  cases,  see  Commeroe, 
neo.  Dig.  S  33.*] 


GaBBIEBS  (}  177*)— LlABILITT  FOB  LOflS 
3ET0ND   lilNB. 

5.  A  carrier  yolunterily  reeeiving  prop> 
erty  for  transportetion  to  a  point  on  an- 
other line  in  another  stete  is,  under  the  Car- 
mack amendment  of  June  29,  1006,  to  tho 
interstete  eommerce  act  of  February  4, 1887» 
conclusively  treated  as  having  made  a 
through  contract  of  carriage,  rendering  it 
liable  for  the  other  carrier's  n^ligent  fail- 
ure to  deliver  the  shipment  to  the  consignee. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  9  177.«1 

Cabbiebs  (I  185* )  —  Pbesumption  —  Bur- 
den or  FBOor— Negligence— BzGEFTED 
Causes. 

6.  Proof  of  delivery  of  an  Interstete  ship- 
ment to  the  initial  carrier,  and  of  failure  to 
deliver  the  same  to  the  consignee,  raises  a 
presumption  of  n^ligence,  so  as  to  give  rise 
to  the  liability  imposed  by  the  Carmack 
amendment  of  June  29,  1906,  to  the  inter- 
stete commerce  act  of  February  4,  1887,  for 
loss  or  damage  caused  by  it  or  any  other 
carrier  in  the  chain  of  transportation,  and 
caste  upon  it  the  burden  of  provinff  tiiat  tho 
loss  resulted  from  some  cause  for  which 
such  initial  carrier  was  not  responsible  ia 
law  or  by  contract. 

[Ed.  Note.— For  ether  eases,  see  Carriers,  Dec. 
Dig.  9  186.*] 


[Nos.  108  and  109.] 

Submitted    December    16,    1911. 
February  19,  1912. 


Decided 


TWO  WRITS  OF  ERROR  to  the  Court  of 
Civil  Appeals  for  the  Fourth  Supreme 
Judicial  District  of  the  Stete  of  Texas  to 
review  judgmente  which  affirmed  judgmente 
of  the  County  Court  of  Uvalde  County,  In 
that  stete,  holding  an  initial  carrier  in  aa 
interstete  shipment  liable  to  the  shipper  for 
loss  on  a  eonnecting  line.    Affirmed. 

See  same  ease  below.  No.  108,  —  Tez. 
Civ.  App.  — ,  117  S.  W.  169;  No.  109,  — 
Tex.  Civ.  App.  — ,  117  S.  W.  170. 

The  facte  are  steted  in  the  opinion. 

Messrs.  Maxwell  Brarts  and  James  Tu 
Bishop  for  plaintiffs  in  error. 

No  appearance  for  defendante  in  error. 

*Mr.  Justice  Ijamar  delivered  the  opinion* 
of  the  court: 

In  both  these  cases  the  plaintiff  in  error 
was  held  liable  as  "initial  carrier"  for  fail- 
ure to  deliver  mohair  shipped  from  pointe 
in  Texas  to  the  consignee  in  Lowell.    The 
company  denied  liability  on  the  ground  that 
under  the  contract  expressed  in  the  bills  of 
lading,  ite  obligation  and  liability  ceased  a 
when  it  duly  and  safely  delivered  the  goods  JJ 
'to  the  next  carrier.    It  exoepte  to  various* 
rulings  of  the  trial  court  by  which  It  was 
prevented  from  proving  that  it  had  folly 
eomplied  with  ite  eontraet;  had  duly  delir* 


•For  oUier  oases  see  same  topic  ft  I  mjiiBBB  In  Dec.  St  Am.  Digs.  1907  to  date,  A  Rep'r  InSexes 
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ered  tlie  mohair,  at  Galyeaton,  to  tlio  flnt 
connecting  carrier,  which  delivered  it,  at 
New  York,  to  the  next  carrier,  which,  in 
tarn,  delivered  it  to  the  Boston  ft  Maine 
Railroad.  Neither  the  pleadings  nor  proof 
showed  what  this  company  did  with  the 
mohair,  nor  the  cause  of  its  nondelivery,  if 
indeed  it  waa  not  delivered.  For  there  was 
some  evidence  tending  to  show  that  this 
mohair  might  have  been  among  other  sacks, 
the  marks  of  which  had  been  destroyed,  and 
were  still  held  by  the  consignee  awaiting 
identification.  This  contention,  however, 
was  found  against  the  carrier,  and  it  was 
held  liable  to  the  plaintiffs.  —  Tex.  Civ. 
App.  — ,  117  S.  W.  169,  170. 

The  question  as  to  whether  the  plaintiff 
was  entitled  to  recover  the  value  of  the 
goods  at  Lowell,  or,  as  provided  in  the  bill 
of  lading,  at  the  point  of  shipment,  is  sug- 
gested in, one  of  the  briefs.  No  such  issue 
was  made  in  the  lower  court,  nor  is  it  re- 
ferred to  in  any  of  the  many  assignments  of 
error  involving  the  construction  and  con- 
stitutionality of  the  Carmack  amendment  to 
the  Hepburn  bill  of  1906,  providing  that 
where  goods  are  received  for  shipment  in 
interstate  commerce,  the  initial  carrier 
shall  be  liable  for  damages  caused  by  it- 
self or  connecting  carriers,  and  making  void 
any  contract  of  exemption  against  such  lia- 
bility. 34  Stat,  at  L.  684,  chap.  3591,  U.  8. 
Comp.  Stat.  Supp.  1909,  p.  1149. 

1.  The  jurisdiction  of  the  state  court  was 
attacked,  first,  on  the  ground  that  §  9  of 
the  original  act  of  1887  provided  that  per- 
sons damaged  by  a  violation  of  the  statute 
'^ight  maJce  complaint  before  the  Commis- 
sion .  .  .  or  in  any  district  or  circuit 
eourt  of  the  United  States.''  24  Stat,  at  L. 
379,  chap.  104,  U.  S.  Comp.  Stat  1901, 
p.  8164. 

It  was  contended  that  Texas  &  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  S.  426,  51  L. 
ed.  663,  27  Sup.  Ct  Rep.  360,  9  A.  &  E. 
p  Ann.  Cas.  1076,  ruled  that  this  jurisdiction 
A  was  exclusive,  and  from  that  it  was  argued 
•  that  no  8uit*could  be  maintained  in  a  state 
court  on  any  cause  of  action  created  either 
by  the  original  act  of  1887  or  by  the  amend- 
ment of  1906.  But  damage  caused  by  fail- 
ure to  deliver  goods  is  in  no  way  traceable 
to  a  violation  of  the  statute,  and  is  not, 
therefore,  within  the  provisions  of  §§  8  and 
9  of  the  act  to  regulate  commerce.  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  219  U. 
S.  208,  65  L.  ed.  179,  31  L.RA,(N.S.)  7,  31 
Sup.  Ct.  Rep.  164. 

The  real  question,  therefore,  presented  by 
this  assignment  of  error,  is  whether  a  state 
court  may  enforce  a  right  of  action  arising 
under  an  act  of  Congress. 

Statutes  have  no  extraterritorial  opera- 
tion, and  the  courts  of  one  government  can- 


not enforce  the  penal  laws  of  another.  At  one 
time  there  was  some  question  both  as  to  the 
duty  and  power  to  try  civil  cases  arising 
solely  under  the  statutes  of  another  state. 
But  it  is  now  recognized  that  the  jurisdic- 
tion of  state  courts  extends  to  the  hear- 
ing and  determination  of  any  civil  and  tran- 
sitory cause  of  action  created  by  a  foreign 
statute,  provided  it  is  not  of  a  character  op- 
posed to  the  public  policy  of  the  state  in 
which  the  suit  is  brought.  Where  the  stat- 
ute creating  the  right  provides  an  exclusive 
remedy,  to  be  enforced  in  a  particular  way, 
or  before  a  special  tribunal,  the  aggrieved 
party  will  be  left  to  the  remedy  given  by  the 
statute  which  created  the  right.  But  juris- 
diction is  not  defeated  by  implication.  And, 
considering  the  relation  between  the  Federal 
and  state  government,  there  is  no  presump- 
tion that  Congress  intended  to  prevent  state 
courts  from  exercising  the  general  jurisdic- 
tion already  possessed  by  them,  and  under 
which  they  had  the  power  to  hear  and  de- 
termine causes  of  action  created  by  Federal 
statute.  Robb  v.  Connolly,  111  U.  S.  637, 
28  L.  ed.  646,  4  Sup.  Ct.  Rep.  644. 

On  the  contrary,  the  absence  of  such  pro- 
vision would  be  construed  as  recognizing 
that  where  the  cause  of  action  was  not  pe- 
nal, but  civil  and  transitory,  it  was  to  be  sub- 
ject to  the  principles  governing  that  class  of 
cases,  and  might  be  asserted  in  a  state  court  S 
as  well  as  in  those  of  *the  United  States.  7 
This  presumption  would  be  strengthened  as 
to  a  statute  like  this,  passed  not  only  for  the 
purpose  of  giving  a  right,  but  of  affording 
a  convenient  remedy. 

2.  The  question  as  to  the  constitutionali- 
ty of  the  Carmack  amendment  though  ably 
and  elaborately  argued,  is  out  of  the  case, 
having  been  decided  adversely  to  the  con* 
tention  of  the  plaintiff  in  Atlantic  Coast 
Line  R  Co.  v.  Riverside  Mills,  219  U.  S. 
186,  66  L.  ed.  167,  31  L.RA.(N.S.)  7,  31 
Sup.  Ct.  Rep.  164,  after  the  present  suit 
was  instituted. 

The  company,  however,  seeks  to  distin- 
guish  this  from  that  on  the  ground  that 
in  the  Riverside  Case  it  was  admitted  that 
the  damage  to  the  freight  was  caused  by 
the  negligence  of  the  connecting  carrier. 
And,  as  the  statute  applies  to  cases  where 
the  damage  is  coMsed  by  the  initial  or  con- 
necting carrier,  and  as  the  cause  of  the 
loss  of  the  goods  does  not  appear  here,  it 
is  argued  that  liability  is  to  be  governed 
by  the  contract,  which  provides  that  the 
initial  carrier  should  not  be  responsible 
beyond  its  own  line.  Plaintiff  in  error  in- 
sists that  the  Carmack  amendment  did 
not  make  it  an  insurer.  Under  the  con- 
struction given  that  statute  in  Re  Re- 
leased Rates,  13  Inters.  Com.  Rep.  660; 
Bernard  v.  Adams  Exp.  Co.  206  Mass.  264| 
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28  L.R.A.(N.S.)  29S,  91  N.  E.  826,  18  A.  & 
E.  Ann.  Ctts.  361;  Travis  v.  Wells,  F.  &  Co. 
79  N.  J.  L.  83,  74  Atl.  444,  it  daims  that 
tiie  initial  carrier  is  not  deprired  of  its 
right  to  contract  with  the  shipper  against 
liahility  for  damages  not  caused  by  either 
carrier's  negligence.  But  the  failure  to 
plead  and  to  prove  the  cause  of  the  non- 
delivery of  the  goods  at  destination  pre- 
dudes  any  determination  of  such  questions. 
Under  the  Carmaek  amendment,  as  al- 
ready construed  in  the  Riverside  Mills 
Case,  wherever  the  carrier  voluntarily  ac- 
cepts goods  for  shipment  to  a  point  on  an- 
other line,  in  another  state,  it  is  conclusive- 
ly treated  as  having  made  a  through  con- 
tract. It  thereby  elected  to  treat  the  con- 
Anecting  carriers  as  its  agents,  for  all  pur- 
?  poses  of  transportation* and  delivery.  This 
case,  then,  must  be  treated  as  though  the 
point  of  destination  was  on  its  own  line,  and 
is  to  be  governed  by  the  same  rules  of  plead- 
ing, practice,  and  presumption  as  would 
have  applied  if  the  shipment  had  been  be- 
tween stations  in  different  states,  but  both 
on  the  company's  railroad.  Thus  consid- 
ered, when  the  holders  of  the  bills  of  lad- 
ing proved  the  goods  had  not  been  delivered 
to  the  consignee,  the  presumption  arose 
that  they  had  been  lost  by  reason  of  the 
negligence  of  the  carrier  or  its  agents. 
Tlie  burden  of  proof  that  the  loss  resulted 
from  some  cause  for  which  the  initial  car- 
rier was  not  responsible  in  law  or  by  con- 
tract was  then  cast  upon  the  carrier.  The 
plaintiffs  were  not  obliged  both  to  prove 
their  case  and  to  disprove  the  existence  of 
a  defense.  The  carrier  and  its  agents,  hav- 
ing received  possession  of  the  goods,  were 
charged  with  the  duty  of  delivering  them, 
or  explaining  why  that  had  not  been  done. 
This  must  be  so,  because  carriers  not  only 
have  better  means,  but  often  the  only 
means,  of  making  such  proof.  If  the  fail- 
ure to  deliver  was  due  to  the  act  of  God, 
the  public  enemy,  or  some  cause  against 
which  it  might  lawfully  contract,  it  was 
for  the  carrier  to  bring  itself  within  such 
exception.  In  the  absence  of  such  proof, 
the  plaintiffs  were  entitled  to  recover,  and 
the  Judgment  is  affirmed. 


(228  U.  S.  817.) 

BALVATORB  I*.  ROCCA,  Plff.  in  Err., 

V. 

GEORGE  P.  THOMPSON. 

dzxcxttors  and  adviinstiiatobs  (i  24*)— 
Right  to  Admikistkb  Estats. 

The  most-favored-nation  clause  in  the 
Italian  treaty  of  May  8,  1878  (20  Stat,  at 
Ll  732),  does  not  give  an  Italian  consul 
general  the  right  to  administer  the  estate 
of  an  Italian  citizen  dying  intestate  in  one 


of  the  United  States,  to  the  exclusion  of  the 
one  authorized  l^  the  local  law  to  admini^ 
ter  the  estate,  because  of  the  privilege  con* 
ferred  by  the  Argentine  treaty  of  July  27« 
1853  (10  Stat,  at  L.  1009),  art  9,  upon  the 
consular  officers  of  the  respective  coun- 
tries as  to  citizens  dying  intestate,  "to 
intervene  in  the  possession,  administration, 
and  judicial  liquidation  of  the  estate  of 
the  deceased,  conformably  with  the  laws 
of  the  country,  for  the  benefit  of  the  credit- 
ors and  legal  heirs,"  since  this  provision,  if 
applicable,  cannot  he  construed  as  intended 
to  supersede  the  local  law  aa  to  the  ad- 
ministration of  such  estates. 

iEM.  Note.— For  other  cases,  see  Executors  and 
minlstrators.    Dec.  Dig.   S   24;*    Ambassadon 
and  Consuls,  Cent  Dig.  1  14.] 

[No.  292.] 

Argued  January  17  and  18,  1012.    Decided 
February   19,   1912. 

IN  ERROR  to  the  Supreme  Court  of  tho 
State  of  California  to  review  a  judg- 
ment which  affirmed  a  judgment  of  tho 
District  Court  of  Appeals  in  the  Third  Dis- 
trict in  that  state,  affirming  an  order  of 
the  Superior  Court  of  San  Joaquin  County, 
granting  letters  of  administration  upon 
the  estate  of  an  Italian  citisen  to  the  pub- 
lic administrator.    Affirmed. 

See  same  ease  below,  167  Cal.  662,  87 
L.R.A.(N.S.)  049,137  Am.  St  Rep.  146,  108 
Pao.  516. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Frederic  R.  Coudert,  Paul 
Fuller,  Ambrose  Gherini,  Howard  Thayer 
Kingsbury,  and  Charles  Cheyney  Hyde  for 
plaintiff  in  error. 

Messrs.  T.  W.  Hlokey  and  Eustace  Gul- 
llnan  for  defendant  in  error. 


*  Mr.  Justice  Bay  delivered   the  opinion  • 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme 
court  of  the  state  of  California  to  review 
a  judgment  in  which  that  court  held  that 
the  public  administrator  was  entitled  to 
letters  of  administration  upon  the  estate 
of  an  Italian  citizen,  dying  and  leaving  an 
estate  in  California,  in  preference  to  the 
consul  general  of  the  Kingdom  of  Italy. 

The  facts  are  briefly  these:  Giuseppe 
Ghio,  a  subject  of  the  Kingdom  of  Italy, 
died  intestate  on  the  27th  day  of  April, 
1908,  in  San  Joaquin  county,  California, 
leaving  a  personal  estate.  Ghio  resided  in 
the  state  of  California.  His  widow  and 
heirs  at  law,  being  minor  children,  resided 
in  Italy.  Plaintiff  in  error,  Salvatore  L. 
Rocca,  was  the  consul  general  of  the 
Kingdom  of  Italy  for  California,  Nevada, 
Washington,  and  Alaska  territory. 

Upon  the  death  of  Ghio,  Consul  General 
Rocca   made   application    to    the    superior 


*For  ether  eases  see  same  topie  A  9  inTMBaa  la  Dee.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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court  of  CSalifomi*  for  letters  of  adminis- 
tration upon  Ohio's  estate.  The  defendant 
in  error,  Thompson,  as  public  administra- 
tor, made  application  for  administration  up- 
^on  the  same  estate  under  the  laws  of  Cali- 
gfomia.     The  superior  court  held  that  the 

•  public  administrator  was  entitled  to  ad- 
minister the  estate.  The  sam^  view  was 
taken  in  the  supreme  court  of  California. 
167  Cal.  662,  87  L.R.A.(N.S.)  649,137  Am. 
St.  Rep.  146,  108  Pae.  616.  From  the  lat- 
ter decision  a  writ  of  error  was  granted, 
which  brings  the  case  here. 

The  consul  general  bases  his  claim  to  ad- 
minister the  estate  upon  certain  provisions 
of  the  treaty  of  May  8,  1878,  between  Italy 
and  the  United  States.  Articles  16  and  17 
read  as  follows: 

''Article  16.  In  case  of  the  death  of  a 
eitisen  of  the  United  States  in  Italy,  or  of 
an  Italian  citisen  in  the  United  States, 
who  has  no  known  heir,  or  testamentary 
executor  designated  by  him,  the  competent 
local  authorities  shall  give  notice  of  the 
fact  to  the  consuls  of  consular  agents  of  the 
nation  to  which  the  deceased  belongs,  to  the 
end  that  information  may  be  at  once  trans- 
mitted to  the  parties  interested. 

"Article  17.  The  respective  consuls  gen- 
eral, consuls,  vice  consuls,  and  consular 
agents,  as  likewise  the  consular  chancel- 
lors, secretaries,  clerks  or  atiachia,  shall 
enjoy  in  both  countries,  all  the  rights,  pre- 
rogatives, immunities,  and  privileges  which 
are  or  may  hereafter  be  granted  to  the 
officers  of  the  same  grade  of  the  most  fav- 
ored nation."    20  Stat,  at  L.  p.  732. 

While  article  10  only  requires  notice  to 
the  Italian  consul  or  consular  agent  of  the 
death  of  an  Italian  citizen  in  the  United 
States,  article  17  gives  to  consuls  and  simi- 
lar officers  of  the  Italian  nation  the  rights, 
prerogatives,  immunities,  and  privileges 
which  are  or  may  be  hereafter  granted  to 
an  officer  of  the  same  grrade  of  the  most 
favored  nation.  It  is  the  contention  of 
the  plaintiff  in  error  that  this  favored-na- 
tion clause  in  the  Italian  treaty  gives  him 
the  right  to  administer  estates  of  Italian 
citizens  dying  in  this  country,  because  of 
the  privilege  conferred  upon  consuls  of  the 
Argentine  Republic  by  the  treaty  between 
^that  country  and  the  United  States,  of 
et  July  27,  1853,  art.  9  of  which  provides: 

•  •  "If  any  citfzen  of  either  of  the  two  con- 
tracting parties  shall  die  without  will  or 
testament,  in  any  of  the  territories  of  the 
other,  the  consul  general  or  consul  of  the 
nation  to  which  the  deceased  belonged,  or 
the  representative  of  such  consul  general 
or  consul,  in  his  absence,  shall  have  the 
right  to  intervene  in  the  possession,  ad- 
ministration, and  judicial  liquidation  of 
the   estate   of   the    deceased,    conformably 


with  the  laws  of  ths  eountry,  for  the  bene- 
fit of  the  creditors  and  legal  heirs."  10 
Stot.  at  L.  p.  1009. 

From  this  statement  of  the  case  it  is  ap- 
parent that  the  question  at  the  foundation 
of  the  determination  of  the  rights  of  the 
parties  is  found  in  the  proper  interpreta- 
tion of  the  clause  of  the  Argentine  treaty 
just  quoted.  The  question  is:  Does  that 
treaty  give  to  consuls  of  the  Argentine  Re- 
public the  right  to  administer  the  estate 
of  citizens  of  that  Republic,  dying  in  the 
United  States,  and  a  like  privilege  to  con- 
suls of  the  United  States  as  to  citizens  of 
this  country,  dying  in  the  Argentine  Re- 
public? The  question  has  been  the  subject 
of  considerable  litigation,  and  has  been  di- 
versely determined  in  the  courts  of  this 
country  which  have  had  it  under  considera- 
tion. 

The  surrogate  of  Westchester  eounty. 
New  York,  in  two  cases,  Re  Fattosini,  33 
Misc.  18,  67  N.  T.  Supp.  1119,  and  Re  Lo- 
brasciano,  38  Misc.  415,  77  N.  Y.  Supp.  1040, 
has  held  that  the  treaty  of  Italy  of  1878, 
in  the  most^favored-nation  clause,  carried 
the  benefit  of  the  Argentine  treaty  to  the 
consuls  of  Italy,  and  that  the  Argentine 
treaty  conferred  the  right  of  administra- 
tion upon  the  consuls  of  that  country.  In 
Re  Wyman,  191  Mass.  276,  77  N.  £.  379, 
the  supreme  judicial  court  of  that  state, 
as  to  Russian  consuls,  under  the  most- 
favored-nation  clause  in  the  Russian  trea- 
ty, followed  the  surrogate  courts  of  West- 
chester county,  observing  that  the  cases 
were  well  considered  and  covered  the  entire 
groimd.  The  supreme  court  of  Alabama,|j 
in  Carpigiani  v.  Hall,  —  Ala.  — ,  55  So.« 
248,*  followed  the  decisions  in  New  York 
and  Massachusetts,  just  referred  to,  and 
in  Re  Scutella,  129  N.  Y.  Supp.  20,  the  ap- 
pellate division  of  the  supreme  court  of 
New  York  pursued  the  same  course. 

A  contrary  view  was  expressed  by  the 
surrogate  court  of  New  York  county  in  Re 
Logiorato,  34  Misc.  31,  69  N.  Y.  Supp.  907, 
and  by  the  supreme  court  of  Louisiana  in 
Lanfear  v.  Ritchie,  9  La.  Ann.  96. 

An  examination  of  the  cases  which  have 
held  in  favor  of  the  right  of  a  consul  gen- 
eral to  administer  the  estate,  to  the  ex- 
clusion of  the  public  administrator,  makes 
it  apparent  that  the  Lobrasciano  Case, 
which  is  the  fullest  upon  the  subject.  Is 
the  one  that  has  been  followed  without  in- 
dependent reasoning  upon  the  part  of  the 
courts   adopting  it. 

In  that  case  the  right  of  a  consul  to  ad- 
minister the  estates  of  deceased  citizens  of 
his  country  is  based  not  only  upon  the  in- 
terpretation of  the  treaties  involved,  but 
as  well  upon  the  law  of  nations  giving  th* 
right  to  consuls  to  administer  such  estates. 
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In  the  opinion,  some  citations  are  made  from 
early  instructions  of  Secretaries  of  State, 
emphasizing  the  right  and  duty  of  con- 
suls to  administer  upon  the  effects  of  citi- 
lens  of  the  United  States,  dying  in  foreign 
lands. 

But  these  instructions  must  be  read  in 
the  light  of  the  statute  of  the  United 
Ssutes,  §  1709,  U.  S.  Gomp.  Stat.  1901, 
?  p.  1179,t  whidi,*  while  it  recognizes  the 
right  of  consuls  and  vioe  consuls  to  take 
possession  of  the  personal  estate  left  by 
any  citizen  of  the  United  States  who  shall 
die  within  their  consulates,  leaving  there 
BO  legal  representatiye,  partner,  or  trus- 
tee, to  inventory  the  same,  and  to  collect 
debts,  provides  in  the  fifth  paragraph  of 
the  section  that  if,  at  any  time  before  the 
transmission  to  the  United  States  Treas- 
ury of  the  balance  of  the  estate,  the  legal 
representative  appears  and  demands  his  ef- 
fects in  the  hands  of  the  consul,  they  shall 
be  delivered  up,  and  he  shall  cease  further 
proceedings,  and  the  duties  imposed  are 
where  "the  laws  of  the  country  permit." 

The  consular  regulations  of  the  United 
States  tersely  express  the  duty  of  a  consul 
as  to  the  conservation  of  the  property  of 
deceased  countrymen,  and  declare  that  he 
has  no  right,  as  consular  officer,  apart  from 
the  provisions  of  treaty,  local  law,  or 
nsage,  to  administer  the  estate,  or,  in  that 
character,  to  aid  any  other  person  in  so 
administering  it,  without  judicial  authori- 
zation. Section  409  of  the  Consular  Regu- 
lations is  as  follows: 

''A  consular  officer  is,  by  the  law  of  na- 
tions and  by  statute,  the  provisional  con- 
servator of  the  property  within  his  dis- 
trict, belonging  to  his  countrymen  deceased 
therein.  He  has  no  right,  as  a  consular 
officer,  apart  from  the  provisions  of  treaty, 
CI  local  law,  or  usage,  to  administer  on  the 
•  e8tate,*or  in  that  character  to  aid  any  other 
person  in  so  administering  it,  without  judi- 
cial authorization.  His  duties  are  restrict- 
ed to  guarding  and  collecting  the  effects. 


and  to  transmitting  them  to  the  United 
States,  or  to  aid  others  in  so  guarding,  col- 
lecting, and  transmitting  them,  to  be  dis- 
posed of  pursuant  to  the  law  of  the  dece- 
dent's estate.  7  Ops.  Att.  Gen.  274.  It  is, 
however,  generally  conceded  that  a  consular 
officer  may  intervene  by  way  of  observing 
the  proceedings,  and  that  he  may  be  pres- 
ent on  the  making  of  the  inventory." 

In  Moore's  International  Law  Digest,  vol. 
6,  p.  123,  a  letter  of  Mr.  Hay,  Secretary  of 
State,  under  date  of  February  3,  1900,  is 
quoted  to  the  effect  that  the  right  of  a 
United  States  consular  officer  to  intervene 
by  way  of  observing  proceedings  in  rela- 
tion to  the  property  of  deceased  Americans 
leaving  no  representatives  in  foreign  coun- 
tries is  not  understood  to  involve  any  in- 
terference with  the  functions  of  a  publie 
administrator. 

In  this  country  the  right  to  administer 
property  left  by  a  foreigner  within  the 
jurisdiction  of  a  state  is  primarily  com- 
mitted to  state  law.  It  seems  to  be  so 
regulated  in  the  state  of  California,  by  giv- 
ing the  administration  of  such  property  to 
the  public  administrator.  There  is,  of 
course,  no  Federal  law  of  probate  or  of  the 
administration  of  estates,  and,  assuming  for 
this  purpose  that  it  is  within  the  power  of 
the  national  government  to  provide  by 
treaty  for  the  administration  of  property 
of  foreigners  dying  within  the  jurisdiction 
of  the  states,  and  to  commit  such  adminis- 
tration to  the  consular  officers  of  the  na- 
tions to  which  the  deceased  owed  allegiance, 
we  will  proceed  to  examine  the  treaties  in 
question  with  a  view  to  determining  wheth- 
er such  a  right  has  been  given  in  the  pres- 
ent instance. 

This  determination  depends,  primarily, 
upon  the  construction  of  §  9  of  the  Argen- 
tine treaty  of  1853,  giving  to  the  consular 
officers  of  the  respective  countries,  as  to 
citizens  dying  int^tate,  the  right  ''to  in-  % 
tervene  in  the* possession,  administration, «? 
and  judicial  liquidation  of  the  estate  of  the 


f'Sec.  1709.  It  shall  be  the  duty  of  con- 
sols and  vice  consuls,  where  the  laws  of 
the  country  permit: 

Tirst.  To  take  possession  of  the  person- 
al estate  left  by  any  citizen  of  the  United 
States,  other  than  seamen  belonging  to  any 
vessel,  who  shall  die  within  their  consulate, 
leaving  there  no  legal  representative,  part- 
ner in  trade,  or  trustee  by  him  appointed 
to  take  care  of  his  effects. 

"Second.  To  inventory  the  same  with  the 
assistance  of  two  merdiants  of  the  United 
States,  or,  for  want  of  them,  of  any  others, 
at  tiieir  choice. 

'Third.  To  collect  the  debts  due  the  de- 
ceased in  the  country  where  he  died,  and 
pay  the  debts  due  from  his  estate  which  he 
shall  have  there  oontracted. 
32  S.  a  —14. 


"Fourth.  To  sell  at  auction,  after  rea- 
sonable public  notice,  such  part  of  the  es- 
tate as  shall  be  of  a  perishable  nature,  and 
such  further  part,  if  any,  as  shall  be  nec- 
essary for  the  payment  of  his  debts,  and» 
at  the  expiration  of  one  year  from  his  de- 
cease, the  residue. 

"Fifth.  To  transmit  the  balance  of  the 
estate  to  the  Treasury  of  the  United  States, 
to  be  holden  in  trust  for  the  legal  claim- 
ant; except  that  if,  at  any  time  before 
such  transmission,  the  legal  representative 
of  the  deceased  shall  appear  and  demand 
his  effects  in  their  hands,  they  shall  de- 
liver th»n  up,  being  paid  their  fees,  and 
shall  cease  their  proceedings." 
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deceased,  conformablj  with  tbe  lawB  of  the 
country,  for  the  benefit  of  the  creditors  and 
legal  heirs."  It  will  be  observed  that, 
whether  in  the  possession,  the  administra- 
tion or  the  judicial  liquidation  of  the  es- 
tate, the  sole  right  conferred  is  that  of  in- 
tervention, and  that  conformably  with  the 
laws  of  the  country.  Does  this  mean  the 
right  to  administer  the  property  of  such 
decedent,  and  to  supersede  the  local  laws  as 
to  the  administration  of  such  estate  T  The 
right  to  intervene  at  once  suggests  the 
privilege  to  enter  into  a  proceeding  al- 
ready begun,  rather  than  the  right  to  take 
and  administer  the  property. 

Literally,  to  intervene  means,  as  the  deri- 
vation of  the  word  indicates  [intery  be- 
tween, and  venire,  come],  to  come  be- 
tween. Such  is  the  primary  definition  of 
the  word  given  in  Webster's  Dictionary  and 
in  the  Century  Dictionary.  When  the  term 
is  used  in  reference  to  legal  proceedings,  it 
covers  the  right  of  one  to  interpose  in,  or 
become  a  party  to,  a  proceeding  already  in- 
stituted, as  a  creditor  may  intervene  in  a 
foreclosure  suit  to  enforce  a  lien  upon  prop- 
erty or  some  right  in  connection  therewith; 
a  stockholder  may  sometimes  intervene  in  a 
suit  brought  by  a  corporation;  the  govern- 
ment is  sometimes  allowed  to  intervene  in 
suits  between  private  parties  to  protect  a 
public  interest;  and  whether  we  look  to  the 
English  ecclesiastical  law,  the  civil  law, 
from  which  the  Argentine  law  is  derived, 
or  the  common  law,  the  meaning  is  the 
tame. 

**In  English  ecclesiastical  law. — ^The  pro- 
ceeding of  a  third  person,  who,  not  being 
originally  a  party  to  the  suit  or  proceeding, 
but  claiming  an  interest  in  the  subject-mat- 
ter in  dispute,  in  order  the  better  to  pro- 
tect such  interest,  interposes  his  claim.  2 
Chitty,  Pr.  492;  3  Chitty,  Commercial 
Law,  633;  Dalrymple  v.  Dalrymple,  2  Hagg. 
Consist  Rep.  137,  17  Eng.  Rul.  Cas.  11; 
Donegal  v.  Donegal,  3  Phillim.  Eccl.  Rep. 
086. 

"In  the  civil  law.— The  act  by  which  a 
third  party  demands  to  be  received  as  a 
party  in  a  suit  pending  between  other  per- 
ee  sons. 

•  *"The  intervention  is  made  either  for  the 
purpose  of  being  joined  to  the  plaintifiT, 
and  to  claim  the  same  thing  he  does,  or 
some  other  thing  connected  with  it;  or  to 
Join  the  defendant,  and  with  him  to  oppose 
the  claim  of  the  plaintiff,  which  it  is  his  in- 
terest to  defeat.  Poth.  Proc  Civile,  pt.  1, 
c  2,  §  7,  no.  3. 

"In  practice. — ^A  proceeding  in  a  suit  or 
action  by  which  a  third  person  is  permitted 
by  the  court  to  make  himself  a  party,  either 
joining  the  plaintiff  in  claiming  what  is  ' 
•ought  by  the  complaint,  or  uniting  with  * 


the  defendant  in  resisting  the  claims  of  th# 
plaintiff  or  demanding  something  adversely 
to  both  of  them.  Logan  v.  Greenlaw  (C« 
C.)  12  Fed  16;  Fischer  v.  Hanna,  8  Colo. 
App.  471,  47  Pac.  303;  Gale  v.  Frazier,  4 
Dak.  196,  30  N.  W.  138;  Reay  v.  Butler,  — 
Cal.  — ,  7  Pac  671.*  Black's  Law  Diet  p. 
651. 

Emphasis  is  laid  upon  the  right  under  the 
Argentine  treaty  to  intervene  in  possession, 
as  well  as  administration  and  judicial  liqui- 
dation; but  this  term  can  only  have  refer* 
cnce  to  the  universally  recognized  right  of 
a  consul  to  temporarily  possess  the  estate 
of  citizens  of  his  nation  for  the  purpose  of 
protecting  and  conserving  the  rights  of 
those  interested  before  it  comes  under  the 
jurisdiction  of  the  laws  of  the  country  for 
its  administration.  The  right  to  intervene 
in  administration  and  judicial  liquidation 
is  for  the  same  general  purpose,  and  pre- 
supposes an  administration  or  judicial 
liquidation  instituted  otherwise  than  by 
the  consul,  who  is  authorized  to  intervene. 

So,  looking  at  the  terms  of  the  treaty,  wa 
cannot  perceive  an  intention  to  give  tho 
original  administration  of  an  estate  to  the 
consul  general,  to  the  exclusion  of  <Hie  au- 
thorized by  local  law  to  administer  the  es- 
tate. 

But  it  is  urged  that  treaties  are  to  b« 
liberally  construed.     Like  other  contracts, 
they  are  to  be  read  in  the  light  of  the  con- 
ditions and  circumstances  existing  at  the  a 
time  they  were  entered  into,  with  a  view  to  % 
effecting  the  objects* and  purposes  of  ths* 
states  thereby  contracting.     Re  Ross,  140 
U.  S.  453,  476,  35  L.  ed.  681,  589,  11  Sup. 
Ct.  Rep.  897. 

It  is  further  to  be  observed  that  treaties 
are  the  subject  of  careful  consideration  be- 
fore they  are  entered  into,  and  are  drawn 
by  persons  competent  to  express  their  mean- 
ing, and  to  choose  apt  words  in  which  to 
embody  the  purposes  of  the  high  contract- 
ing parties.  Had  it  been  the  intention  to 
commit  the  administration  of  estates  of 
citizens  of  one  country,  dying  in  another, 
exclusively  to  the  consul  of  the  foreign  na- 
tion, it  would  have  been  very  easy  to  have 
declared  that  purpose  in  unmistakabls 
terms.  For  instance,  where  that  was  the 
purpose,  as  in  the  treaty  made  with  Pern 
in  1887,  it  was  declared  in  article  33,  as 
follows : 

"Until  the  conclusion  of  a  consular  con- 
vention, which  the  high  contracting  parties 
agree  to  form  as  soon  as  may  be  mutually 
convenient,  it  is  stipulated  that,  in  the  ab- 
sence of  the  legal  heirs  or  representatiTea, 
the  consuls  or  vice  consuls  of  either  party 
shall  be  ex-officio  the  executors  or  adminis- 
trators of  the  citizens  of  their  nation  who 
may  die  within  their  oonsular  jurisdiction^ 
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and  of  their  eountrynien  dying  at  tea,  whose 
property  may  be  brought  within  their  die- 
triet"     [25  Stat  at  L.  146.] 

And  in  the  convention  between  the 
United  States  and  Sweden,  proclaimed 
March  20,  l&ll,  it  is  provided: 

"In  the  event  of  any  citizens  of  either 
of  the  two  contracting  parties  dying  with- 
out will  or  testament,  in  the  territory  of 
the  other  contracting  party,  the  consul  gen* 
eral,  consul,  vice  consul  general,  or  vice 
consul  of  the  nation  to  which  the  deceased 
may  belong,  or,  in  his  absence,  the  repre- 
sentative of  such  consul  general,  consul, 
vice  consul  general,  or  vice  consul,  shall, 
so  far  as  the  laws  of  each  country  will 
permit,  and  pending  the  appointment  of 
an  administrator,  and  until  letters  of  ad- 
fl9  ministration  have  been  granted,  take  charge 
S  of  the  property  left  by  the  deceased,  for  the 
*  benefit  of  his  lawful  heirs  and  ^creditors, 
and,  moreover,  have  the  right  to  be  ap- 
pointed as  administrator  of  such  estate." 

The  Argentine  treaty  was  made  in  1853, 
and  the  Italian  treaty  in  1878.  In  1894, 
correspondence  between  Baron  Fava,  tiie 
then  Italian  Ambassador,  and  Mr.  Uhl,  Act- 
ing Secretary  of  Stat^  shows  that  the 
Italian  Ambassador  proposed  that  Italian 
eonsuls  in  the  United  States  be  authorized, 
aa  were  the  American  consuls  in  Italy,  to 
settle  the  estates  of  deceased  countrymen. 
It  was  the  view  of  the  Department  of  State 
of  the  United  States,  then  expressed,  that, 
aa  the  administration  of  estates  in  the 
United  States  was  under  the  control  of  the 
respective  states,  the  proposed  internation- 
al agreement  should  not  be  made.  The  Act- 
ing Secretary  of  State  adverted  to  the  prac- 
tical difBiculties  of  giving  such  administra^ 
tion  to  consular  officers,  often  remotely  lo- 
cated from  the  place  where  the  estate  was 
situated.  See  5  Moore's  International  Law 
Digest,  p.  122. 

The  learned  counsel  for  the  plaintiff  in 
error,  in  his  supplemental  brief,  has  re- 
ferred to  a  statement  of  the  law  of  the 
Argentine  Confederation  of  1865,  English 
translation  published  in  voL  58,  British 
and  Foreign  State  Papers,  p.  455,  in  which 
it  is  said  that  a  foreigner  dying  intestate, 
without  leaving  a  wife  or  lawful  heirs  in 
the  Argentine  Republic,  or  where  he  dies 
leaving  a  will,  the  heirs  being  foreigners, 
absent  from  the  country,  and  the  executor 
being  also  absent,  the  consul  of  the  deceased 
foreigner's  nation  is  given  the  right  to  in- 
tervene in  the  arrangement  of  his  affairs. 
In  articles  3  and  4  it  is  declared: 

^.  Consular  intervention  shall  be  con- 
fined to— let.  Sealing  up  the  goods,  furni- 
ture, and  papers  of  the  deceased,  after  giv- 
ing due  notice  to  the  local  authorities,  pro- 
vided always  that  the  death  has  taken  place 


within  the  consular  district.    2d.    Appoint- 
ing executors. 

"4.  The  consuls  shall  at  once  communi- 
cate to  the  testamentary  judge  the  app<^t-^ 
ment  of  such  executors."  g 

*It  is  contended  that  the  right  secured  to* 
a  foreign  consul  to  appoint  an  executor  un- 
der this  act  of  1865  is  evidence  of  the  fact 
that  the  Argentine  Republic  is  cariying  out 
the  treaty  in  the  sense  contended  for  by 
the  plaintiff  in  error;  but  in  this  law  cer- 
tainly no  right  of  administration  is  given 
to  the  consul  of  a  foreign  country.  It  is 
true,  he  may  appoint  an  executor,  which  ap- 
pointment it  is  provided  is  to  be  at  once 
communicated  to  the  testamentary  judge. 

In  article  8  the  same  law  provides  that 
executors  shall  perform  their  charge  in  ao- 
cordanoe  with  the  laws  of  the  country.  Ar- 
ticle 13  declares  that  the  rights  granted  by 
the  law  shall  be  only  in  favor  of  the  nations 
which  cede  equal  privileges  to  Argentine 
consuls  and  citizens. 

Our  conclusion,  then,  is  that,  if  it  should 
be  conceded  for  tiiis  purpose  that  the  most- 
favored-nation  clause  in  the  Italian  treaty 
carries  the  provisions  of  the  Argentine 
treaty  to  the  consuls  of  the  Italian  govern- 
ment in  the  respect  contended  for  (a  ques- 
tion unnecessary  to  decide  in  this  case)» 
yet  there  was  no  purpose  in  the  Argentine 
treaty  to  take  away  from  the  states  the 
right  of  local  administration  provided  by 
their  laws,  upon  the  estates  of  deceased  citi- 
zens of  a  foreign  country,  and  to  commit  the 
same  to  the  consuls  of  such  foreign  nation, 
to  the  exclusion  of  those  entitled  to  ad- 
minister as  provided  by  the  local  laws  of 
the  state  within  which  such  foreigner  re- 
sides and  leaves  property  at  the  time  of 
decease. 

We  find  no  error  in  the  judgment  of  the 
Supreme  Court  of  the  State  of  California, 
and  the  same  is  affirmed. 


(228  tJ.  8.  196.) 

UNITED  STATES  EXPRESS  COMPANY, 

Plff.    in    Err., 
v. 

STATE  OF  MINNESOTA. 

CoMincBGE  (S  72*)— CoNSTrnjTioNAL  Law 
(8  283*)— Taxation  of  Nonresident  Ex- 
press Company— Due  Process  of  Law. 

1.  The  earnings  of  a  nonresident  express 
company  in  carrying  goods  between  two 
points  within  the  state  over  a  route  inci- 
dentally traversing  a  portion  of  another 
state,  so  far  as  they  are  derived  from  the 
carriage  within  the  state,  may  be  included 
in  the  gross  receipts,  upon  which  the  tax 
imposed  by  Minn.  Rev.  Laws  1905,  chap. 
11,  is  based,  without  unconstitutionally  bur- 
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dening  interstate  oommeroe^  or  denying  due 

process  of  law. 

[Ed.  Note.— For  other  eases,  see  Commerce^ 
Dec.  Dig.  I  72;*  Constitutional  Law»  Deo.  Dls. 
I  288.*] 

CouBTs  (I  366*)— Scops  or  Rxtixw— Stat- 

I7T0BT  C0N8TBT7Cn0If. 

2.  The  construction  given  by  the  supreme 
court  of  Minnesota  to  Minn.  Rev.  Laws 
1905,  chap.  11,  taxing  nonresident  express 
companies^  as  including  in  the  gross  re- 
ceipts upon  which  the  tax  is  iMised  the 
earnings  from  interstate  shipments,  where 
the  transportation  while  in  the  hands  of  the 
companies  taxed  was  performed  wholly 
within  the  state,  is  binding  upon  the  Fed- 
eral Supreme  Court  on  writ  of  error  to  the 

state  court. 

[Sd.  Note.— For  other  eases,  see  Conrts,  Gent. 
Dig.  K  964-968:    Deo.  Dig.  S  M6.*] 

Commerce   (S  72*) —Taxation  of  Gross 
Receipts  oe  Nonresident  Express  Coic- 

PANY, 

3.  Including  in  the  gross  receipts  of  a 
nonresident  express  company,  upon  the  basis 
of  which  a  tax  is  imposed  by  Minn.  Rev. 
Laws  1905,  chap.  11,  "in  lieu  of  all  taxes  on 
its  property,"  the  earnings  from  interstate 
shipments,  where  the  transportation  while 
in  the  company's  hands  was  performed  whol- 
ly within  the  state,  does  not  unconstitu- 
tionally burden  interstate  commerce,  but 
is  an  exercise  of  the  state's  power  to  meas- 
ure a  legitimate  property  tax  by  receipts 
which  in  part  come  from  interstate  com- 
merce, which  could  not  in  itself  be  taxed. 

[Ed.  Note.— For  other  cases,  see  Commerce. 
Dec.  Dig.  I  7S.«] 

[No.  708.] 

Argued  January  10  and  17,  1912.    Decided 
February  19,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  reyiew  a  judg- 
ment which  modified,  and,  as  modified,  af- 
firmed, a  judgment  of  the  District  Court  of 
Ramsey  County,  in  that  state,  sustaining  a 
tax  upon  the  gross  receipts  of  a  nonresident 
express  company.     Afiirmed. 

See  same  case  below,  114  Minn.  346,  — 
L.RA..(N.S.)  — ,  131  N.  W.  489. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  S.  Olds,  Frank  B. 
Kellogg,  and  C.  A.  Severance  for  plaintiff 
in  error. 

Mr.  Lyndon  A.  Smith,  Attorney  Gener- 
al of  Minnesota,  Mr.  William  J.  Steren- 
son,  Assistant  Attorney  General,  and  Mr. 
George  T.  Simpson  for  defendant  in  error. 

OB 

•    *Mr.  Justice  Day  delivered  the  opinion 
of  the  oourt: 

This  is  a  writ  of  error  to  the  supreme 
eourt  of  the  state  of  Minnesota,  bringing 
in  review  a  judgment  of  that  court  sustain- 
ing a  tax  assessed  against  the  United  States 
Express  Company.  114  Minn.  340,  — 
L.RJL(N.S.)  — ,  131  N.  W.  489. 


The  express  company  is  an  unincorpo- 
rated association,  with  its  principal  offioe 
in  the  state  of  New  York,  engaged  in  the 
express  business  in  the  United  States.  The 
business  is  carried  on  under  contracts  be- 
tween the  company  and  railroads  for  the 
transportation  by  the  railroad  companies  of 
goods  forwarded  by  the  express  company, 
upon  the  payment  by  the  express  company, 
as  compensation  for  such  service,  of  a  cer- 
tain percentage  of  the  gross  receipts  of  the 
express  company,  derived  from  the  business 
carried  over  the  lines  of  the  railroads.  Un- 
der such  contracts  the  company  is  engaged 
in  carrying  on  express  business  over  many 
lines  of  railroads  in  the  United  States, 
amounting  in  the  aggregate  to  some  30,000 
miles  of  road.  It  carries  on  express  busi- 
ness in  this  manner  in  the  state  of  Min- 
nesota upon  the  Chicago,  Rock  Island  k 
Pacific  Railway,  Duluth  &  Iron  Range  Rail- 
road, and,  for  a  time,  the  Chicago,  Mil- 
waukee, &  St.  Paul  Railway.  The  company 
has  offices  in  many  states,  the  District  of 
Columbia  and  Canada,  and  in  various  Euro- 
pean countries.  It  has  about  fifty  offiese 
in  the  state  of  Minnesota. 

The  law  in  question  (Revised  Laws  of 
Minnesota  1905,  chapter  11 )  provides  for  i 
the  taxation  of  express  companies.  Section  I 
1013  of  the  act  requires  every  Express  oom*^ 
pany  doing  business  in  the  state,  between 
January  1  and  February  1,  to  file  with  the 
state  auditor,  in  such  form  as  he  may  pre- 
scribe, a  statement,  duly  verified,  showing 
the  entire  receipts,  including  all  sums 
earned  or  charged,  whether  received  or  not, 
for  business  done  within  the  state,  in- 
cluding its  proportion  of  gross  receipts  for 
business  done  in  the  state  by  such  company 
in  connection  with  other  companies.  The 
statement  must  further  show  the  amount 
actually  paid  by  such  express  company  to 
the  railroads  within  the  state  for  the  trans- 
portation of  its  freight  for  the  year,  giv- 
ing the  amount  paid  to  each  railroad  com- 
pany; and  also  show  the  entire  receipts  of 
the  company  for  business  done  within  the 
state,  including  its  proportion  of  gross  re- 
ceipts for  business  done  within  the  state 
in  connection  with  other  companies,  after 
deducting  the  amounts  paid  for  transporta- 
tion to  railroads  within  the  state.  Section 
1015  provides  that  the  auditor  shall  an- 
nually, between  March  1  and  April  1,  as- 
certain the  gross  receipts  of  such  company 
by  deducting  the  simis  thus  annually  paid 
by  it  for  the  transportation  of  freight  with- 
in the  state  from  its  entire  receipts  for 
business  done  in  the  state,  including  its 
proportion  for  business  done  within  the 
state  in  connection  with  other  companies. 

Section  1019  provides  that  annually,  on 
or  before  March  15,  the  auditor  shall  as- 
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■688  upon  each  companj  a  tax  of  6  per 
eent  upon  its  gross  receipts  for  business 
done  in  the  state  for  the  preceding  ealen« 
dar  year,  as  determined  bj  the  auditor^ 
which  shall  be  in  lieu  of  all  taxes  upon 
its  property,  and  shall  deliver  to  the  state 
treasurer  for  oollection  a  draft  upon  the 
company  for  such   sum. 

The  action  was  brought  by  the  state  of 
Minnesota  to  recover  certain  items  which 
it  was  claimed  were  omitted  from  the  re* 
turns  of  the  express  company,  and  which 
were  properly  the  subject  of  taxation  un» 
der  the  statute.  Under  the  stipulated  facts 
^  these  items,  embraced  in  paragraph  3  of 
2  complaint,  schedule  No.  I,  consist  of: 
•  * ''Earnings  of  $54,209.19,  constituting 
earnings  on  express  business  for  the  years 
1899  to  1908,  inclusive,  which  express  busi* 
ness  was  made  up  entirely  of  shipments  de* 
livered  by  the  shipper  to  an  express  com* 
pany  in  the  state  of  Minnesota,  consigned 
to  an  ultimate  consignee  at  a  second  point 
in  the  state  of  Minnesota,  which  shipments 
were  forwarded  by  express  between  the 
point  of  origin  and  point  of  destination 
over  lines  of  railroad,  which  lines  were 
partly  within  and  partly  without  the  state 
of  Minnesota.  That  i8  to  say,  all  of  these 
shipments  necessarily  passed  out  of  the 
state  of  Minnesota  in  transit.  Said 
amount,  namely,  $54,209.19,  is  based  upon 
the  total  earnings  on  said  shipments,  and 
is  not  that  part  of  said  earnings  appor- 
tionable  to  the  transportation  which  was 
performed  within  the  state  of  Minnesota. 
In  arriving  at  said  amount,  the  total  earn* 
ings  received  by  the  express  company  upon 
said  shipments  have  been  taken,  regardless 
of  what  proportion  of  the  through  carry 
was  performed  within  the  state  of  Min- 
nesota. About  91  per  cent  of  the  mileage 
under  this  item  is  within  Minnesota." 

Alleged  omitted  earnings  on  which  back 
taxes  were  claimed  under  paragraph  3  of 
complaint,  schedule  No.  2,  such  omitted 
earnings  amounting  to  $9,702.89,  on  which 
back  taxes  were  claimed  of  $504.47,  were 
made  up  as  follows: 

"Earnings  derived  by  the  company  from 
the  following  express  shipments:  (a)  Ship- 
ments received  by  an  express  company  from 
a  shipper  at  a  point  of  origin  outside  of 
the  state  of  Minnesota,  addressed  to  and 
destined  to  a  consignee  within  the  state  of 
Minnesota;  or  (b)  shipmoits  delivered  to 
an  express  company  by  a  shipper  in  the 
state  of  Minnesota  and  addressed  to  and 
destined  to  a  consignee  without  the  state  of 
Minnesota;  or  (o)  shipments  delivered  to 
an  express  company  by  a  shipper  without 
the  state  of  Minnesota  and  addressed  to 
and  destined  to  a  consignee  without  the 
state  of  Minnesota,   passing  through  the 


«etate  of  Minnesota  in  transit,  as  to  all  of  * 
which  said  shipments,  either  in  class  a» 
class  b,  or  class  c,  the  defendant  received 
said  shipments  at  a  point  in  the  state  of 
Minnesota  and  forwarded  them  over  its 
lines  to  a  second  point  within  the  state  of 
Minnesota,  the  transportation  while  in  the 
hands  of  the  defendant  being  performed 
wholly  within  the  state  of  Minnesota.  The 
transportation  in  connection  with  such  ship- 
ments outside  of  the  state  of  Minnesota 
was  performed  by  connecting  companies 
other  than  the  defendant.  Each  of  said 
shipments  which  constituted  said  amount 
of  $9,702.89  in  schedule  No.  2  of  paragraph 
3  of  complaint  was  made  upon  a  through 
rate  and  a  through  waybill  and  bill  of  lad- 
ing, showing  the  origin  and  ultimate  desti* 
nation  thereof,  and  consisted  of  a  sin- 
gle transportation  transaction,  commencing 
with  the  delivery  by  the  shipper  to  an  ex- 
press company,  and  continuing  until  and 
not  ending  before,  the  delivery  of  the  ship- 
ment to  the  consignee  at  the  point  of  ulti- 
mate destination  to  which  the  shipment  was 
addressed.** 

Taxes  are  not  claimed  or  collected  upon 
shipments  of  express  matter  in  the  classes 
named  where  the  same  express  company 
performs  the  transportation  service  both 
within  and  without  the  state  of  Minnesota. 

A  question  was  also  made  as  to  the  con- 
stitutional validity  of  the  tax  upon  money 
orders  issued  by  the  express  company,  but 
that  objection  has  not  been  pressed  in  argu- 
ment here. 

The  plaintiff  in  error  contends  that  the 
assessment  of  the  tax  upon  its  earnings 
from  shipments  by  a  consignor  in  the  state 
of  Minnesota  to  an  ultimate  consignee  with- 
in the  state,  which  shipments  were  for- 
warded by  express  between  the  points  of 
origin  and  destination,  over  railroads  part- 
ly within  and  partly  without  the  state  of 
Minnesota  (paragraph  3,  schedule  No.  1), 
is  an  unconstitutional  exaction,  in  that  it 
is  an  attempt  of  the  state  to  regulate  in- 
terstate  commerce,  and  is  without  due  proo-  ^ 
ess  of  law.  *As  to  such  shipments,  the* 
supreme  court  held  that  9  per  cent  of  the 
taxes  claimed  on  this  class  of  earnings 
should  be  deducted  from  the  amount  of  the 
recovery  allowed  in  the  court  of  original 
jurisdiction,  since  it  was  disclosed  that 
only  91  per  cent  of  the  mileage  was  within 
the  state.  For  this  part  of  the  decision  the 
Minnesota  court  relied  upon  Lehigh  Valley 
R.  Co.  V.  Pennsylvania,  146  U.  S.  192,  36 
L.  ed.  672,  1  Inters.  Com.  Rep.  87,  12  Sup. 
Ct.  Rep.  806.  An  examination  of  that  case 
shows  that  it  is  decisive  of  the  present 
one  on  this  point,  and  we  need  not  further 
discuss  this  feature  of  the  case. 

As   to   the   transportation   deseribed   in 
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paragrApli  S,  tebednle  Na  2,  from  pointa 
withbi  the  state  to  points  without  the 
state,  from  points  without  the  state  to 
points  within  the  state,  and  from  points 
without  the  state  to  points  without  the 
state,  passing  through  the  state,  the  trans- 
portation outside  of  the  state  being  per- 
formed by  connecting  companies,  the  su- 
preme court  of  Minnesota  held  that  it  was 
the  intention  of  the  legislature,  in  the  stat- 
ute under  oonsideration,  to  include  the 
•amings  from  these  classes  within  the  state 
in  the  gross  receipts  upon  which  the  tax 
is  based.  This  construction  of  the  statute 
is  binding  upon  us. 

The  transportation  was  made  upon  a 
through  rate  and  through  bill  of  lading, 
and,  it  is  stipulated,  consisted  of  a  sin- 
gle transportation  transaction,  commencing 
with  the  delivery  by  the  shipper  to  the 
express  company,  and  continuing  until  the 
delivery  of  the  shipment  to  the  consignee 
at  the  ultimate  destination.  This  was 
clearly  interstate  commerce,  and  the  Fed- 
eral question  made  in  this  connection  is: 
Is  this  tax  a  burden  upon  interstate  com- 
merce, and  therefore  an  infraction  of  the 
exclusive  power  of  Congress,  under  the 
Constitution,  to  regulate  commerce  among 
the  states? 

It   is    thoroughly   well    settled    in    this 

eourt  that  state  laws  may  not  burden  in* 

^  terstate  commerce.     As  one  form  of  bur- 

2  den  may  exist  in  taxing  the  conduct  of  in- 

•  terstate*eommerce,  such  taxation  has  been 

uniformly  condemned.     Examples  of  cases 

of  that  character  may  be  found  in  Fargo 

V.  Michigan   (Fargo  v.  Stevens)   121  U.  S. 

230,  30  L.  ed.  888,  1  Inters.  Com.  Rep.  61, 

7  Sup.  Ct  Rep.  867;  Philadelphia  ft  S. 
Mail  S.  S.  Co.  V.  Pennsylvania,  122  U.  S. 
826,  30  L.  ed.  1200,  1  Inters.  Com.  Rep. 
808,  7  Sup.  Ct.  Rep.  1118;  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411,  82 
L.  ed.  229,  2  Inters.  Com.  Rep.  69,  8  Sup. 
Ct.  Rep.  1127;  Leloup  v.  Mobile,  127  U.  S. 
640,  32  L.  ed.  311,  2  Inters.  Com.  Rep.  134, 

8  Sup.  Ct  Rep.  1380;  Western  U.  Teleg. 
Co.  T.  Pennsylvania,  128  U.  S.  89,  82  L.  ed. 
846,  2  Inters.  Com.  Rep.  241,  9  Sup.  Ct. 
Rep.  6;  Western  U.  Teleg.  Co.  r.  Alabama 
Bd.  of  Assessment  (Western  U.  Teleg.  Co. 
T.  Seay)  182  U.  S.  472,  33  L.  ed.  409,  2 
Inters.  Com.  Rep.  726,  10  Sup.  Ct.  Rep. 
161;  Galveston,  H.  ft  S.  A.  R  Co.  r.  Texas, 
210  U.  S.  217,  62  L.  ed.  1031,  28  Sup.  Ct. 
Rep.  638. 

While  we  have  no  disposition  to  detract 
from  the  authority  of  these  decisions,  this 
oourt  has  had  also  to  consider  and  deter- 
mine the  effect  of  statutes  which  undertake 
to  measure  a  tax  within  the  legitimate  pow- 
or  of  the  state  by  receipts  which  came  in 
part  from  business  of  an  interstate  ehar- 


acter.  In  that  elass  of  cases  a  distinction 
was  drawn  between  laws  burdening  inter- 
state oommerce,  and  laws  where  the  meas- 
ure of  a  legitimate  tax  consists  in  part  of 
the  avails  or  income  ^m  the  conduct  of 
such  oommerce. 

In  Maine  v.  Grand  Trunk  R  Co.  14ft  U. 
S.  217,  35  L.  ed.  994,  8  Inters.  Com.  Rep, 
807,  12  Sup.  Ct.  Rep.  121,  163.  this  court 
sustained  a  tax  which  required  every  rail- 
road operated  within  the  state  to  pay  an 
annual  tax  for  the  privUege  of  exercising 
its  franchises  therein,  determined  upon  a 
proportion  of  gross  transportation  receipts, 
which  in  that  case  were  shown  to  be  those 
of  a  railroad  partly  within  and  partly 
without  the  state,  such  gross  receipts  be- 
ing derived  from  its  entire  business,  state 
and  interstate.  The  resort  to  the  gross 
receipts,  in  the  opinion  of  the  court,  was 
merely  a  means  of  ascertaining  the  busi- 
ness done  by  the  corporation,  and  thus 
measuring  the  tax,  which  was  held  to  bo 
within  the  power  of  the  state. 

In  Wisconsin  ft  M.  R.  Co.  v.  Powers,  191 
U.  S.  879,  48  L.  ed.  229,  24  Sup.  Ct.  Rep. 
107,  a  tax  was  sustained  which  made  the 
income  of  the  railway  company  within  the 
state,  including  interstate  earnings,  the 
prima  facie  measure  of  the  value  of  the 
property  within  the  state  for  the  purpose 
of  taxation.  In  the  course  of  the  opinion 
this  court  said:  J 

*  *^n  form  the  tax  is  a  tax  on  'the  prop-  JP 
erty  and  business  of  such  railroad  corpora* 
tion  operated  within  the  state,'  computed 
upon  certain  percentages  of  gross  income. 
Ilie  prima  facie  measure  of  the  plaintiff's 
gross  income  is  substantially  that  which 
was  approved  in  Maine  v.  Grand  Trunk 
R  Ca  142  U.  S.  217,  228,  36  L.  ed.  994, 
996,  8  Inters.  Com.  Rep.  121,  163,  12  Sup. 
Ct.  Rep.  807." 

A  question  in  principle  not  unlike  the 
one  here  presented,  came  before  this  court 
in  Flint  v.  Stone  Tracy  Co.  220  U.  S.  107, 
65  L.  ed.  389,  31  Sup.  Ct.  Rep.  342.  In 
that  case  it  was  contended  that  the  income 
of  the  corporations  sought  to  be  taxed  un- 
der the  Federal  law  included,  as  to  some 
of  the  companies,  large  investments  in  mu- 
nicipal bonds  and  other  securities  beyond 
the  Federal  power  of  taxation.  It  was 
held,  after  a  review  of  some  of  the  previous 
cases  in  this  court,  that,  where  the  tax  was 
within  the  legitimate  authority  of  the  Fed- 
eral government,  it  might  be  measured,  in 
part,  by  the  income  from  property  not  in 
itself  taxable,  and  the  distinction  was  un« 
dertaken  to  be  pointed  out  between  an  at- 
tempt to  tax  property  beyond  the  reach  of 
the  taxing  power,  and  to  measure  a  Inti- 
mate tax  l^  income,  derived,  in  part,  at 
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least,  from  the  use  of  such  property.    Flint 
▼•  8tone  Tracy  Co.  supra,  162-166. 

The  right  of  the  state  to  tax  property,  al- 
though it  is  used  in  interstate  commerce, 
is  thoroughly  well  settled.  Postal  Teleg. 
Cable  Co.  v.  Adams,  155  U.  S.  688,  39  Im 
ed.  311,  5  Inters.  Com.  Rep.  1,  15  Sup.  Ct. 
Sep.  268,  360;  Pullman's  Palace  Car  Co. 
y.  Pennsylvania,  141  U.  S.  18,  35  L.  ed. 
613,  3  Inters.  Com.  Rep.  595,  11  Sup.  Ct. 
Rep.  876;  Ficklen  ▼.  Taxing  Dist.  145  U.  S. 
1,  22,  36  L.  ed.  601,  606,  4  Inters.  Com. 
Rep.  79,  12  Sup.  Ct  Rep.  810.  The  dif- 
ficulty has  been,  and  is,  to  distinguish  be- 
tween legitimate  attempts  to  exert  the  tax- 
ing power  of  the  state  and  those  laws 
which,  though  in  the  guise  of  taxation,  im- 
pose real  burdens  upon  interstate  commerce 
as  such.  This  difficulty  was  recognized 
in  Galveston,  H.  &  S.  A.  R.  Co.  r.  Texas, 
210  U.  S.  217,  62  L.  ed.  1031,  28  Sup.  Ct. 
Rep.  638,  wherein  the  possible  differences 
between  the  decisions  in  Philadelphia,  &  S. 
Mail  S.  S.  Co.  V.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200,  1  Inters.  Com.  Rep. 
308,  7  Sup.  Ct  Rep.  1118,  and  Maine  ▼. 
2  Grand  Trunk  R.  Co.  supra,  were  com- 
•  mented  upon  and* explained.  Mr.  Justice 
Holmes,  speaking  for  the  court,  said: 

"'By  whatever  name  the  exaction  may 
be  called,  if  it  amounts  to  no  more  than 
the  ordinary  tax  upon  property,  or  a  just 
equivalent  therefor,  ascertained  by  refer- 
ence thereto,  it  is  not  open  to  attack  as 
inconsistent  with  the  Constitution.'  Postal 
Teleg.  Cable  Co.  v.  Adams,  155  U.  S.  688, 
697,  89  L.  ed.  811,  316,  6  Inters.  Com. 
Rep.  1,  15  Sup.  Ct.  Rep.  268,  860.  See  New 
Tork,  L.  £.  ft  W.  R.  Co.  v.  Pennsylvania, 
158  U.  S.  431,  438,  439,  39  L.  ed.  1043, 
1045,  1046,  16  Sup.  Ct  Rep.  896.  The 
question  is  whether  this  is  such  a  tax.  It 
appears  sufficiently,  perhaps,  from  what 
has  been  said,  that  we  are  to  look  for  a 
practical  rather  than  a  logical  or  philo- 
sophical distinction.  The  state  must  be  al- 
lowed to  tax  the  property,  and  to  tax  it  at 
its  actual  value  as  a  going  concern.  On  the 
other  hand,  the  state  oannot  tax  the  inter- 
state business.  The  two  necessities  hardly 
admit  of  an  absolute  logical  reconciliation. 
Yet  the  distinction  is  not  without  sense. 
When  a  legislature  is  trying  simply  to 
value  property,  it  is  less  likely  to  attempt 
to  or  effect  injurious  regulation  than  when 
it  is  aiming  directly  at  the  receipts  from 
interstate  commerce.  A  practical  line  can 
be  drawn  by  taking  the  whole  scheme  of 
taxation  into  account  That  must  be  done 
by  this  court  as  best  it  can." 

In  that  case  the  statute  of  Texas  was 
eondemned,  because  it  appeared  to  the  court 
to  be  an  attempt  to  reach  the  receipts  from 
interstate  commerce  by  a  tax  of  1  per  cent. 


or  what  was  equal  to  the  same  thing,  on 
gross  receipts  arising  from  such  commerce^ 
when  it  appeared  from  the  judgment  of 
the  state  court  and  the  argument  on  be« 
half  of  the  state  that  another  tax  on  the 
property  had  already  been  levied,  covering 
its  full  value  as  a  going  concern.  The  tax 
under  consideration  was  held  to  be  merely 
an  effort  to  reach  the  gross  receipts,  not 
disguised  by  the  name  of  an  occupation  tax, 
or  in  any  way  helped  by  the  words  "equal 
to."  « 

Upon  like  reasoning  the  statute  of  Okla-S 
homa  was'eondemned  in  the  case  of  Meyer* 
V.  Wells,  F.  ft  Co.  decided  to-day.     [223 
U.  S.  2QS,  56  L.  ed.  — ,  32  Sup.  Ot  Rep.  218.1 

Appreciating  the  difficulty  emphasized  in 
the  Galveston  Case  of  drawing  the  line  be> 
tween  taxes  that  burden  interstate  com- 
merce and  those  whereby  the  legislature  it 
simply  undertaking  to  impose  a  property 
tax  within  its  legitimate  power,  measured 
in  part  by  the  income  from  interstate  com- 
merce transactions,  how  does  the  present 
ease  stand?  The  supreme  court  of  Min- 
nesota construed  the  tax  to  be  a  property 
tax,  measured  by  the  gross  earnings  within 
the  state,  which,  under  their  construction 
of  the  tax,  included  the  earnings  here  in 
question.  That  court  held  that  the  statute 
was  part  of  a  system  long  in  force  in  Min- 
nesota, passed  under  the  authority  of  the 
state  Constitution,  and  was  intended  to  af- 
ford a  means  of  valuing  the  property  of 
express  companies  within  the  state.  While 
the  determination  that  the  tax  is  a  prop- 
erty tax  measured  by  gross  receipts  is  not 
binding  upon  this  court,  we  are  not  pre- 
pared to  say  that  this  eondusion  is  not 
well  founded,  in  view  of  the  provisions  and 
purposes  of  the  law. 

The  statute  itself  provides  that  the  as- 
sessments under  it  "shall  be  in  lieu  of  all 
taxes  upon  its  property."  In  other  words, 
this  is  the  only  mode  prescribed  in  Min- 
nesota for  exercising  the  recognized  author- 
ity of  the  state  to  tax  the  property  of  ex- 
press companies  as  going  concerns  within 
its  jurisdiction.  If  not  taxed  by  this  meth- 
od, the  property  is  not  taxed  at  all.  In 
this  connection,  the  language  of  Mr.  Jus- 
tice Peckham  in  McHenry  v.  Alford,  168 
U.  S.  651,  42  L.  ed.  614,  18  Sup.  Ct  Rep. 
242,  while  it  was  not  necessary  to  the  d^ 
cision  of  the  case,  is  nevertheless  opposite: 

''When  it  is  said,  as  it  is  in  this  act, 
that  the  tax  collected  by  this  method  shall 
be  in  lieu  of  all  other  taxes  whatever,  it 
would  seem  that  it  might  be  claimed  with 
great  plausibility  that  a  tax  levied  under  ^ 
such   circumstances  and  by  such  methods  ^ 
was  not  in  reality  a  tax  upon* the  gross  • 
earnings,  but  was  a  tax  upon  the  lands 
and  other  property  of  the  company,  and 
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that  the  method  adopted  of  arriying  at  the 
snzn  which  the  company  should  pay  as  taxes 
upon  its  property  was  by  taking  a  per- 
centage of  its  gross  earnings." 

The  tax  in  the  present  case  Is  not  like 
those  held  invalid  in  the  Galveston  Case 
and  the  Oklahoma  CasCi  being  in  addition 
to  other  state  taxation  reaching  the  prop- 
erty of  all  kinds  of  the  express  company. 
The  tax  to  be  collected  in  part  from  the 
earnings  of  interstate  commerce  was  part 
of  a  scheme  of  taxation  seeking  to  reach 
the  value  of  the  property  of  such  companies 
in  the  state,  measured  by  the  receipts  from 
business  done  within  the  state.  The  stat- 
ute was  not  aimed  exclusively  at  the  avails 
of  interstate  commerce  (Philadelphia  &  S. 
Mail  S.  S.  Co.  V.  Pennsylvania,  supra), 
but,  as  in  the  Maine  Cbse,  was  an  attempt 
to  measure  the  amount  of  tax  within  the 
admitted  power  of  the  state  by  income  de- 
rived, in  party  from  the  conduct  of  inter- 
state commerce.  The  property  of  express 
companies,  being  much  of  it  of  an  intan- 
gible character,  is  difficult  to  reach  and 
properly  assess  for  taxation.  This  dif- 
ficulty led  this  court  in  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194,  41  L. 
ed.  683,  17  Sup.  Ct.  Hep.  305,  s.  c.  166  U. 
8.  185,  41  L.  ed.  965,  17  Sup.  Ct.  Rep.  604, 
to  sustain  a  tax  upon  the  property  of  an 
express  company,  which  property  was  con- 
sidered a  part  of  one  money-earning  or- 
ganization extending  through  many  states. 
As  this  court  said  in  Postal  Teleg.  Cable 
Co.  V.  Adams,  155  U.  S.  688-696,  697,  39 
L.  ed.  311-315,  316,  5  Inters.  Com.  Rep. 
1,  15  Sup.  Ct.  Rep.  268,  360: 

"Doubtless  no  state  could  add  to  the  taxa- 
tion of  property  according  to  the  rule  of 
ordinary  property  taxation,  the  burden  of 
a  license  or  other  tax  on  the  privilege  of 
using,  constructing,  or  operating  an  instru- 
mentality of  interstate  or  international 
commerce,  or  for  the  carrying  on  of  such 
commerce;  but  the  value  of  property  re- 
^  suits  from  the  use  to  which  it  is  put,  and 
2  varies  with  the  profitableness  of  that  use; 
•  and  by  whatever  name  the  exactionTmay  be 
called,  if  it  amounts  to  no  more  than  the 
ordinary  tax  upon  property,  or  a  just 
equivalent  therefor,  ascertained  by  refer- 
ence thereto,  it  is  not  open  to  attack  as 
inconsistent  with  the  Constitution." 

We  think  the  tax  here  in  question  comes 
within  this  principle.  There  is  no  sugges- 
tion in  the  present  record,  as  was  shown 
in  Fargo  y.  Hart,  193  U.  S.  490,  48  L.  ed. 
761,  24  Sup.  Ct  Rep.  498,  that  the  amount 
of  the  tax  is  unduly  great,  having  refer- 
ence to  the  real  value  of  the  property  of 
the  company  within  the  state  and  the  as- 
sessment made.     The  statute  embraces  re- 


the  state,  including  much  which  is  purely 
local. 

Upon  the  whole,  we  think  the  statute 
falls  within  that  class  where  there  has  been 
an  exercise  in  good  faith  of  a  legitimate 
taxing  power,  the  measure  of  which  taxa- 
tion is  in  part  the  proceeds  of  interstate 
commerce,  which  could  not,  in  itself,  be 
taxed,  and  does  not  fall  within  that  class 
of  statutes  uniformly  condenmed  in  thia 
court,  which  show  a  manifest  attempt  to 
burden  the  conduct  of  interstate  commerce, 
such  power,  of  course,  being  beyond  the  au- 
thority of  the  state. 

We  find  no  error  in  the  judgment  of  the 
Supreme  Court  of  the  State  of  Minnesota^ 
and  it  is  affirmed. 


(sa  u.  8.  no.) 

ATCHISON,     TOPEKA,     ft     SANTA    PB 
RAILWAY  COMPANY,  Plff.  in  Err^ 

v. 
TIMOTHY  O'CONNOR. 

COlfMEBOX    (•  74*)r^CONSTITX7nONAL   ItAVT 

(§  283*)--Statb  Taxation—Excludiwo 

FBOM      DOING      LOOAL      BUSINESS  ^  DTTX 

PB0CK88  OF  Law. 

1.  The  tax  imposed  under  Colo.  Laws 
1907,  chap.  211,  upon  the  capital  stock  of  a 
foreign  railway  company,  the  greater  part 
of  whose  property  and  business  is  outside  the 
state,  and  whose  business  done  within  the 
state  is  principally  interstate  commerce,  is 
invalid  under  the  commerce  and  due  process 
of  law  clauses  of  the  Federal  Constitution^ 
even  if  the  temporary  forfeiture  of  the 
right  to  do  business,  declared  by  the  statute 
in  case  of  failure  to  pay  the  tax,  can  be 
confined  by  construction  to. business  wholly 
within  the  state. 

[Bd.  Note.— For  other  cases,  see  Commeroe» 
Dec.  Dig.  I  74;*  Constitutional  Law,  Dec.  Dla. 
I  283.*] 

Taxation  (8  542*)— Payment  undkb  Pbo« 

TEST— RiDCOVXRT   BaCK. 

2.  Payment  of  the  unconstitutional  tax 
imposed  under  Colo.  Laws  1907,  chap.  211, 
upon  the  capital  stock  of  a  foreign  railway 
company  whose  business  is  principally  in- 
terstate commerce,  cannot  be  deemed  volun- 
tary, so  as  to  defeat  an  action  to  recover 
it  back,  where  the  company,  failing  to  pay 
the  tax,  would  incur  the  risk  of  having  its 
contracts  disputed  and  its  business  injured 
by  reason  of  the  forfeiture  clause  in  such 
statute,  and  of  finding  the  tax  greatly  in- 
creased in  case  it  finally  had  to  pay. 

[BM.  Note.— For  other  oases,  see  Taxation* 
Cent.  Dig.  if  1003-1006;    Dec.  Dig.  S  542.*] 

Taxation  (§  543*)  —  Recovebino  Back— 

LlABTLTTT  OT  OlTICEB  TO  SUIT. 

8.  The  secretary  of  state  who  collects  and 
retains  the  unconstitutional  tax  imposed  by 
Colo.  Sees.  Laws  1907,  chap.  211,  upon  the 
capital  stock  of  a  foreign  railway  company 
engaged  principally  in  interstate  commerce, 
is  liable  to  a  suit  to  recover  back  the  tax. 


as    paid    under    duress    and    protest,     ^ 
•eipts  from  all  the  business  done  within    pecially  in  view  of  the  provisions  of  §  d^ 

*For  other  caaes  aee  lama  topic  it  §  numbxb  In  Dec.  it  Am.  Digs.  1907  to  date,  it  Rap'r  Indexes 
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ihat^  if  it  shall  be  judicially  determined 
that  any  corporation  has  erroneously  paid 
the  tax,  the  auditor  may  draw  a  warrant  for 
its  refunding  upon  the  filing  of  a  certified 
copy  of  the  judgment. 

(Bd.    Note.— For    other    cases,    see    Taxation, 
Cent  Dig.  ii  1006-1016;    Dec.  Dig.  8  643.*] 

[No.   162.] 

Argued  January  24  and  26,  1912.     Decid- 
ed February  19,  1912. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colora^ 
4o  to  review  a  judgment  sustaining  a  de- 
murrer to  the  complaint  in  a  suit  to  recor- 
er  back  a  tax  upon  the  capital  stock  of  a 
foreign  railway  company.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Robert  Dunlap,  H.  T.  Rogers, 
and  Gardiner  Lathrop  for  plaintiff  in  error. 
Mr.  Benjamin  Griffith,  Attorney  General 
of  Colorado,  and  Mr.  Archil>ald  A.  Lee, 
Deputy  Attorney  General,  for  defendant  in 
M  error. 

«l 

*    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  to  recover  taxes  paid 
under  duress  and  protest^  the  plaintiff  con- 
tending that  the  law  under  which  the  tax 
was  levied  is  unconstitutional.    A  demurrer 
to  the   declaration   was   sustained   by   the 
circuit  court.    The  tax  is  a  tax  of  2  cents 
upon  each  one  thousand  dollars  of  the  plain- 
'tiff's  capital  stock.    Session  Laws  of  Colo- 
rado,  1907,  chap.  211.     The  plaintiff  is  a 
Kansas  corporation.     The  greater  part  of 
its  property  and  business  is  ouside  of  the 
-state  of  Colorado,  and  of  the  business  done 
within  that  state  but  a  small  proportion 
Is  local,  the  greater  part  being  commerce 
among  the  states.     Therefore  it  is  obvious 
^that  the  tax  is  of  the  kind  decided  by  this 
eourt  to  be  unconstitutional,  since  the  deci- 
sion below  in  the  present  case,  even  if  the 
temporary   forfeiture   of   the    right   to   do 
business   declared  by  the   statute  be  con- 
iined  by  construction,  as  it  seems  to  have 
lieen  below,  to  business  wholly  within  the 
•state.     Western   U.  Teleg.  Co.  v.  Kansas, 
f  16  U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct  Rep. 
190;  Pullman  Co.  v.  Kansas,  216  U.  S.  56, 
64  L.  ed.  378,  30  Sup.  Ct.  Rep.  232;  Lud- 
^rig  V.   Western  U.  Teleg.   Co.  216  U.  S. 
146,  54  L.  ed.  423,  30  Sup.  Ct.  Rep.  280. 
The  defendant  did  not  argue  that  the  tax 
could  be   maintained,   but   contended   only 
that  the  payment  was  voluntary,  and  that 
the  defendant  is  not  the  proper  person  to 
lie  sued. 

It  is  reasonable  that  a  man  who  denies 
ihe  legality  of  a  tax  should  have  a  clear 
«nd  certain  remedy.    The  rule  being  estab- 


lished  that,  apart  from  special  eireum* 
stances,  he  cannot  interfere  by  injunction 
with  the  state's  collection  of  its  revenues, 
an  action  at  law  to  recover  back  what  he 
has  paid  is  the  alternative  left.  Of  course* 
we  are  speaking  of  those  cases  where  the 
state  is  not  put  to  an  action  if  the  citizen 
refuses  to  pay.  In  these  latter  he  can  in- 
terpose his  objections  by  way  of  defense;  ^ 
but  when,  as  is  common,  the  state  has  aS 
more  summary  remedy,  such  as  *  distress,  * 
and  the  party  indicates  by  protest  that  he 
is  yielding  to  what  he  cannot  prevent* 
courts  sometimes,  perhaps,  have  been  a  lit- 
tle too  slow  to  recognize  the  implied  duress 
under  which  payment  is  made.  But  even  if 
the  state  is  driven  to  an  action,  if,  at  the 
same  time,  the  citizen  is  put  at  a  serious 
disadvanti^ge  in  the  assertion  of  his  legal, 
in  this  case  of  his  constitutional,  rights,  by 
defense  in  the  suit,  justice  may  require  that 
he  should  be  at  liberty  to  avoid  those  dis- 
advantages by  paying  promptly  and  bring- 
ing suit  on  his  side.  He  is  entitled  to  as- 
sert his  supposed  right  on  reasonably  equal 
terms.  See  Ex  parte  Toung,  209  U.  S.  123, 
146,  52  L.  ed.  714,  723,  13  L.R.A.(N.S.) 
932,  28  Sup.  Ct  Rep.  441,  14  A.  &  E.  Ann. 
Cas.  764.  If  he  should  seek  an  injunction 
on  the  principle  of  that  case  and  of  West* 
em  U.  Teleg.  Co.  v.  Andrews,  216  U.  S.  165, 
54  L.  ed.  430,  30  Sup.  Ct  Rep.  286,  he 
would  run  the  same  risk  as  if  he  waited  to 
be  sued. 

In  this  case  the  law,  besides  giving  an  ao- 
tion  of  debt  to  the  state,  provides  that  every 
corporation  that  fails  to  pay  the  tax  shall 
forfeit  its  right  to  do  business  within  the 
state  until  the  tax  is  paid,  and  also  shall 
pay  a  penalty  of  10  per  cent  for  every  six 
months  or  fractional  part  of  six  months  of 
default  after  May  1  of  each  year.  It  may 
be  that  the  forfeiture  of  the  right  to  do 
business  would  not  be  authoritatively  es- 
tablished except  by  a  quo  warranto  provided 
for  in  a  following  section,  but  before  or 
without  the  proceeding,  the  effect  of  the 
forfeiture  clause  upon  the  plaintiff's  subse* 
quent  contracts  and  business  might  be  seri- 
ous (see  Ludwig  v.  Western  U.  Teleg.  Co. 
216  U.  S.  146,  54  L.  ed.  423,  30  Sup.  Ct 
Rep.  280),  and  in  any  event  the  penalty 
would  go  on  accruing  during  all  the  time 
that  might  be  spent  before  the  validity  of 
the  defense  could  be  adjudged.  As  appears 
from  the  decision  below,  the  plaintiff  could 
have  had  no  certainty  of  ultimate  success, 
and  we  are  of  opinion  that  it  was  not  called 
upon  to  take  the  risk  of  having  its  con« 
tracts  disputed  and  its  business  injured, 
and  of  finding  the  tax  more  or  less  nearly  |. 
doubled  in  case  it  finally  had  to  pay.  Ing 
other  words,  we  are  of  opinion  that  the^pay** 
ment  was  made  under  duress.     See  Gaao 


*For  other  ouies  see  same  topic  ft  8  number  In  Dec.  ft  Am.  Dig«.  1907  to  date,  ft  Rep'r  Indezea 
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6.  k  Co.  T.  Shannon,  deeided  this  day  [223 
U.  S.  468, 66  L.  ed.  — ,  32  Sup.  Ct.  Rep.  236.] 

The  other  question  is  whether  the  defend- 
ant is  liable  to  the  suit.  The  defendant 
collected  the  money,  and  it  is  alleged  that 
he  still  has  it.  He  was  notified  when  he  re- 
ceived it  that  the  plaintiff  disputed  his 
right.  If  he  had  no  right,  as  he  had  not, 
to  collect  the  money,  his  doing  so  in  the 
name  of  the  state  cannot  protect  him. 
Erskine  t.  Van  Arsdale,  16  Wall.  76,  21 
L.  ed.  63.  See  Poindezter  t.  Greenhow,  114 
U.  S.  270,  29  L.  ed.  186,  5  Sup.  Ct  Rep. 
803,  962.  It  is  said  that  the  money,  as 
soon  as  collected,  belonged  to  the  state. 
Very  likely  it  would  have  but  for  the  plain- 
tiffs claim,  assuming  it  to  remain  an  identi- 
fied trust  fund;  but  the  plaintiff's  claim 
was  paranK>unt  to  that  of  the  state,  and 
even  if  the  collector  of  the  tax  were  au- 
thorized to  appropriate  the  specific  money 
and  to  make  himself  debtor  for  the  amount, 
it  would  be  inconceivable  that  the  state 
should  attempt  to  hold  him  after  he  had 
been  required  to  repay  the  sum.  Moreover, 
it  would  seem  that  the  statute  contemplated 
the  course  taken  by  the  plaintiff,  and  pro- 
vided against  any  difficulty  in  which  the 
Secretary  of  State  otherwise  might  find 
himself  in  case  of  a  disputed  tax.  For  it 
provides  by  §  6  that  "if  it  shall  be  deter- 
mined in  any  action  at  law  or  in  equity 
that  any  corporation  has  erroneously  paid 
said  tax  to  the  Secretary  of  State,"  upon 
the  filing  of  a  certified  copy  of  the  judg- 
ment the  auditor  may  draw  a  warrant 
for  the  refunding  of  the  tax,  and  the 
state  treasurer  may  pay  it.  We  must  pre- 
sume that  a  judgment  in  the  present  action 
would  satisfy  the  law. 

Judgment  reversed. 


(228  U.  8.  298.) 

LEO  MEYER,  as  Auditor  of  the  State  of 
Oklahoma,  Appt., 

V. 

WELLS    FARGO    ft  COMPANY. 

CoM&fEBGE  (8  72* )— Taxation  of  Nonbesi- 
DENT  Express  Company— Gross  Re- 
ceipts—Property  IK  Several  States. 

1.  A  nonresident  express  company  whose 
receipts  are  largely  derived  from  interstate 
commerce  and  from  investments  in  bonds 
and  land  outside  the  state  cannot  validly 
be  subjected  to  the  "gross  revenue  tax"  ex- 
acted by  Okla.  Laws  1010,  chap.  44,  from 
public-service  corporations,  "which  shall  be 
in  addition  to  the  taxes  levied  and  col- 
lected upon  an  ad  valorem  basis  upon  the 
property  and  assets  of  such  corporation." 
equal  to  such  proportion  of  a  specified  per- 
centage of  its  gross  receipts  from  every 
source  whatsoever  as  the  portion  of  its 
business  done  within  the  state  bears  to  the 
whole  of  its  business. 

[Ed.    Note.— For   otber   ca»e8,    sm    Commerce. 
Dec.  Dig.  i  72.*] 


Taxation  (t  610*)— Injunction— Illegal 
Tazation-^endeb. 

2.  A  tender  of  so  much  of  the  tax  as 
would  have  fallen  on  the  receipts  from  com* 
merce  wholly  within  the  state  is  not  a  pre* 
requisite  to  injunctive  relief  against  the  col- 
lection from  a  nonresident  express  company 
whose  receipts  are  largely  derived  from  in* 
terstate  commerce  and  from  investments 
outside  the  state  of  the  "gross  revenue  tax" 
exacted  by  Okla.  Laws  1910,  chap.  44,  from 
public-service  corporations,  "which  shall  be 
m  addition  to  the  taxes  levied  and  collect- 
ed upon  an  ad  valorem  basis  upon  the  prop- 
erty and  assets  of  such  corporation"  equal 
to  such  proportion  of  a  specified  percentage 
of  its  gross  receipts  from  every  source  what- 
soever as  the  portion  of  its  business  done 
within  the  state  bears  to  the  whole  of  its 
business. 

[Bd.    Note.— For    other    cases,    see    Taxation. 
Cent.  Dig.  I  1244 ;    Dec.  Dig.  S  610.'] 

Statutes  (|  64*)— Invalid  in  Part. 

3.  The  "gross  revenue  tax"  exacted  from 
a  nonresident  express  company  by  Okla. 
Laws  1910,  chap.  44,  "which  shall  be  in  ad- 
dition to  the  taxes  levied  and  collected  up- 
on an  ad  valorem  basis  upon  the  property 
and  assets  of  such  corporation"  equal  to 
such  proportion  of  a  specified  percentage  of 
its  gross  receipts  from  every  source  whatso- 
ever as  the  portion  of  its  business  done 
within  the  state  bears  to  the  whole  of 
its  business,  cannot  be  construed,  for  the 
purposa  of  saving  its  constitutionality,  as 
referring  only  to  the  receipts  from  com- 
merce wholly  within  the  state. 

^P^J^Si!^-r^^^  o^ber  cases,  see  StatuUa,  Cent 
Dfg.  fl  68-«6:    Dec.  Dig.  S  64.*] 

[No.    624.] 

Argued  January  16>  1912.     Decided  Febru- 
ary 19,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Oklahoma  to  review  a  decree  enjoining 
the  collection  of  a  tax  upon  the  gross  re- 
ceipts of  a  nonresident  express  company. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  West,  Attorney  Qeneral  o< 
Oklahoma,  for  appellant 

Messrs.  S.  T.  Bledsoe,  J.  R.  Cottingham» 
and  C.  W.  Stockton  for  appellee. 


Mr.  Justice  Holmes  delivered  the  opin-  • 
ion  of  the  court: 

This  is  a  bill  for  an  injunction  against 
a  tax  alleged  to  be  unconstitutional  as  a 
regulation  of  commerce  among  the  states. 
Upon  demurrer,  three  judges  sitting  in  the 
circuit  court  granted  the  injunction,  and 
the  defendant  appealed  to  this  court.  The 
statute  in  question  is  entitled,  "An  Act  Pro- 
viding for  the  Levy  and  Collection  of  a 
Gross  Revenue  Tax  from  Public-Service  cor- 
porations in  This  State,"  and  from  persons 


•For  other  csases  see  same  topic  ft  §  numbeb  Id  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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§ 


engaged  in  certain  mining  and  similar  oc- 
cupations. By  §  2:  '*£very  corporation 
hereinafter  named  shall  pay  the  state  a 
gross  revenue  tax  .  .  .  which  shall  be 
in  addition  to  the  taxes  levied  and  collected 
upon  an  ad  valorem  basis  upon  the  property 
and  assets  of  such  corporation  equal  to  the 
per  centum  of  the  gross  receipts  herein- 
after provided,  if  such  public-service  cor- 
poration operate  wholly  within  the  state, 
and  if  such  public-service  corporation 
operate  partly  within  and  partly  without 
the  state,  it  shall  pay  tax  equal  to  such  pro- 
portion of  said  per  centum  of  its  gross  re- 
ceipts as  the  portion  of  its  business  done 
within  the  state  bears  to  the  whole  of  its 
business;"  with  a  proviso  for  fixing  a  differ- 
S  ent  proportion  if  it  "more  fairly  represents 
*  the  proportion  which  •the  gross  receipts  of 
any  such  public-service  corporation  for  any 
year  within  this  state  bear  to  i^  total 
gross  receipts."  By  §  3  the  per  centum  to 
be  paid  by  express  companies  (such  as  the 
plaintiff  is)  is  3  per  cent  of  the  gross  re- 
ceipts, and,  **for  the  purpose  of  determin- 
ing the  amount  of  such  tax,"  they  are  re- 
quired to  report  under  oath  the  gross  re- 
ceipts "from  every  source  whatsoever." 

The  plaintiff's  receipts  are  largely  from 
commerce  among  the  states,  and  it  also  re- 
ceives large  sums  as  income  from  invest- 
ments in  bonds  and  land  all  outside  the 
state  of  Oklahoma.  So  that  it  is  evident 
that  if  the  tax  is  what  it  calls  itself,  it  is 
bad  on  the  former  ground,  and  that  what- 
ever it  is,  it  is  bad  on  the  latter.  Fargo  v. 
Hart,  193  U.  S.  490,  48  L.  ed.  761,  24  Sup. 
Ct.  Rep.  498.  In  that  case  the  tax  was 
proportioned  to  mileage,  and  it  was  held 
that  it  could  not  be  sustained  when,  al- 
though purporting  to  be  a  tax  on  property, 
it  took  into  account,  in  order  to  increase 
proportionately  the  value  of  the  mileage 
within  the  state,  valuable  property  outside 
of  it.  The  same  principle  would  apply  to 
a  property  tax  measuring  the  total  property 
by  the  total  gross  receipts,  increased  by  the 
special  outside  sources  of  incouie,  and  tax- 
ing a  proportion  of  this  total  fixed  by  the 
ratio  of  business  within  the  state  to  that 
outside.  But  we  sec  no  warrant  for  call- 
ing the  tax  a  property  tax.  It  is  so  similar 
to  the  Texas  statute  held  bad  in  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Texas,  210  U.  S.  217, 
52  L.  ed.  1031,  28  Sup.  Ct.  Rep.  638,  as  to 
show  that,  if  one  is  not  copied  from  the 
other,  they  have  a  common  source.  It 
would  be  possible  only  by  some  extraordi- 
nary turn  of  ingenuity  to  sustain  this  after 
condemning  that. 

It  was  argued  in  some  detail  that  taking 
into  account  the  rest  of  the  act  and  other 
statutes  passed  later  at  the  same  session, 
this  really  was  a  property  tax.     But  the 


scope  and  purport  of  the  act,  so  far  as  it 
affects  express  companies,  are  too  obvious 
to  admit  such  a  view.  The  tax  is  "in  ad-  ^ 
dition  to  the  taxes  levied  and  collected  upon  g 
an  ad  valorem  basis."  Even  if  we  read  the  * 
words  which  follow  without  a  comma,  viz,, 
"upon  the  property  and  assets  of  such  cor- 
poration," as  not  qualifying  those  which 
inunediately  precede,  but  as  attempting  to 
characterize  the  "gross  revenue  tax"  as  a 
tax  on  such  property  and  assets,  neverthe- 
less all  the  property  and  assets  are  the 
subject  of  the  ad  valorem  taxes  referred  to. 
Therefore  this  tax  cannot  be  an  attempt  to 
reach  the  value  of  what  is  by  the  law  to 
be  valued  and  taxed  in  a  different  way.  It 
would  be  difiicult  to  apply  to  a  tax  levied 
in  these  days  the  explanation  of  Maine  v. 
Grand  Trunk  R.  Co.  142  U.  S.  217,  35  L. 
ed.  994,  3  Inters.  Com.  Rep.  807,  12  Sup. 
Ct.  Rep.  121,  163,  given  in  Galveston,  H.  & 
S.  A,  R  Co.  ▼.  Texas,  210  U.  S.  217,  226, 52 
L.  ed.  1031,  1037,  28  Sup.  Ct.  Rep.  638; 
Flint  ▼  Stone  Tracy  Co.  220  U.  S.  107,  162- 
165,  65  L.  ed.  389, 417-419, 31  Sup.  Ct.  Rep. 
342,  and  to  suppose  it  intended  to  reach 
only  the  additional  value  given  by  its  being 
part  of  a  going  concern  to  property  already 
taxed  in  its  separate  items.  There  is  noth- 
ing sufficient  to  indicate  such  a  limitation, 
and  for  the  reasons  given  above,  on  the  au- 
thority of  Fargo  v.  Hart,  supra,  it  is  plain 
that  the  gross  receipts  from  all  sources 
could  not  have  been  used  as  a  means  for 
estimating  the  going  value  of  the  property 
in  the  state.  We  may  add  in  this  connec- 
tion that  this  same  requirement  as  to  the 
total  gross  receipts  shows  that  it  is  im- 
possible to  save  the  constitutionality  of  the 
act  by  construing  it  as  referring  only  to 
the  receipts  from  commerce  wholly  within 
the  state. 

We  do  not  gather  that  the  appellant  has 
any  objection  to  testing  the  validity  of  this 
tax  in  an  equity  suit,  or  that  any  such  ob- 
jection was  made  below.  Brown,  B.  &  Co. 
V.  Lake  Superior  Iron  Co.  134  U.  S.  530, 
33  L.  ed.  1021,  10  Sup.  Ct.  Rep.  604. 
Therefore  we  do  not  consider  whether  there 
are  any  facts  to  take  the  case  out  of  the 
general  rule  established  by  the  cases  col- 
lected in  Bois6  Artesian  Hot  k  Cold  Water 
Co.  V.  Boise  rity.  21  r?  n.  S.  276.  fW  L.  ed. 
796,  29  Sup.  Ct.  Rep.  426.  See  Ludwis?  v. 
Western  U.  Teleg.  Co.  216  U.  S.  146,  54  L. 
ed.  423,  30  Sup.  Ct.  Rep.  280;  Western  U, 
Teleg.  Co.  v.  Andrews,  216  U.  S.  165,  54  L. 
od.  430,  30  Sup.  Ct.  Rep.  286.  It  was  ob-  § 
jected,  however,  that* the  bill  cannot  be* 
maintained  for  want  of  a  tender  of  so  much 
of  the  tax  as  would  have  fallen  on  the  re- 
ceipts from  commerce  wholly  within  the 
state.    But  that  requirement  hardly  can  be 
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madtt  in  this  ease,  whieb  is  not  like  one 
where  the  law  simply  fails  to  allow  cer- 
tain proper  deductions.  People's  Nat. 
Bank  ▼.  Marye,  101  U.  8.  272,  48  L.  ed.  180, 
24  Sup.  Ct.  Rep.  68.  Whether  the  statute 
could  he  construed  as  separable,  of  course, 
would  be  ultimately  for  the  state  court  in 
any  erent.  Western  U.  Teleg.  Oo.  t.  Texas, 
105  U.  S.  460,  26  L.  ed.  1067.  But  we  see 
no  possible  construction  on  which  it  could 
be  upheld  without  being  so  remodeled  that 
it  would  be  a  mere  speculation  whether  the 
legislature  would  have  passed  it  in  the  new 
form.  For,  to  recur  to  the  statute,  it  is 
not  simply  a  tax  on  all  gross  receipts  with- 
in the  state,  which  possibly  might  be  read 
as  intended  to  reach  such  receipts  as  it 
could,  even  if  less  than  all  (Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411,  32 
L.  ed.  229,  2  Inters.  Com.  Rep.  59,  8  Sup. 
Ct.  Rep.  1127) ;  it  is  a  tax  on  a  proportion 
of  total  gross  receipts  a  considerable  part 
of  which,  as  we  have  explained,  the  state 
has  no  right  to  tax.  Neither  the  court  be- 
low nor  this  court  can  reshape  the  statute 
simply  because  it  embraces  elements  that 
it  might  have  reached  if  it  had  been  drawn 
with  a  different  measure  and  intent. 
Decree  affirmed. 


(223  U.  S.  234.) 

NORTHWESTERN    MUTUAL    LIFE    IN- 
SURANCE COMPANY,  Petitioner, 

T. 

J.  WILLIAM  McCUE,  Samuel  0.  McCue, 
Harry  M.  McCue,  and  Ruby  O.  McCue, 
Infants,  by  Marshall  Dinwiddle,  Their 
Next  Friend,  et  al. 

INSURANCB    (S  438*) —Risk  — DSATH  bt 

EXBOUnON  lOB  CSIMX. 

1.  Death  bv  a  legal  execution  for  crime 
is  not  covered  by  a  policy  of  life  insurance, 
though  the  policy  contains  no  provision  ex- 
cepting such  manner  of  death  from  the  risks 

covered  by  it. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  S  1U5 ;    Dec.  Dig.  §  438.*] 

INSU&ANGB   (§  147*)— PULCB  01'  COWTBACJT. 

2.  A  policy  of  life  insurance,  though  exe- 
cuted at  the  company's  oflSce  in  Wisconsin, 
is  a  Virginia  contract  where  the  application' 
was  made  by  a  resident  of  the  latter  state 
at  a  place  in  that  state,  and  the  policy  was 
delivered  to  him  there,  when  he  gave  his 
note  for  the  premium,  which  was  payable  at 
that  place,  and  subsequently  paid  there,  the 
policy  providing  that  it  should  not  take  ef- 
fect until  the  first  premium  should  be  actu- 
ally paid. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  293 ;    Dec  Dig.  I  147.*] 

iNSUBAifCE  (§  438*)— Risk— Death  bt  Bx- 

■0T7TI0N    FOB   CRIMB. 

8.  Provisions  in  the  charter  of  a  foreign 
life  insurance  company  making  a  person 
who  insures  therein  a  member  of  the  com- 


pany, and  fixing  his  interest  at  the  amounl 
of  his  insurance,  give  no  ri^ht  of  recovery 
for  death  by  legal  execution  for  crimsy 
where,  under  the  laws  of  the  place  of  eon* 
tract,  the  policy,  by  which  alone  the  rights 
of  the  insured  and  the  beneficiaries  must  be 
measured,  does  not  cover  a  death  so  caused. 
[Ed.  Note.— For  other  cases,  dee  Insursnce^ 
Gent.  Dig.  S  U45 ;    Dec.  Dig.  S  438.*] 

[No.   138.] 

Argued  December  20  and  21,  1911.    Ded^ 
ed  February  19,  1912. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  th» 
Fourth  Circuit  to  review  a  decree  which,  re- 
versing a  decree  of  the  Circuit  Court  for  the 
Western  District  of  Virginia,  upheld  the 
right  to  recover  upon  a  policy  of  life  insur- 
ance for  a  death  caused  by  legal  execution 
for  crime.  Judgment  of  Circuit  Court  of 
Appeals  reversed,  and  that  of  the  Circuit 
Court  affirmed. 

See  same  case  below,  93  C.  C.  A.  71,  167 
Fed.  436. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  White,  William  H* 
White,  Jr.,  George  H.  Noyes,  and  John  R. 
Dyer  for  petitioner. 

Messrs.  Daniel  Harmon,  O.  6.  Sinclair^ 
and  H.  W.  Walsh  for  respondents. 

*Mr.  Justice  MoKenna  delivered  the  opiii-  f 
ion  of  the  court: 

The  question  in  the  case  is  whether  death 
by  the  hand  of  the  law  in  execution  of  a 
conviction  and  sentence  for  murder  is  cov- 
ered by  a  policy  of  life  insurance,  though 
such  manner  of  death  is  not  excepted  from 
the  policy,  there  being  no  question  of  the 
justness  of  the  sentence. 

The  case  was  in  equity,  and  brought  in 
the  corporation  court  for  the  city  of  Char* 
lottesville,  state  of  Virginia,  by  respond- 
ents, children  and  sole  heirs  of  James  S. 
McCue,  by  Marshall  Dinwiddle,  their  next 
friend,  upon  a  policy  of  life  insuranoe  is- 
sued to  McCue  by  petitioner,  named  herein 
as  the  insurance  company. 

The  main  defense  of  the  insuranoe  com* 
pany  was  (there  were  some  technical  de- 
fenses with  which  we  are  not  concerned) 
that  McCue  came  to  his  death  by  hanging 
after  conviction  and  sentence  for  the  mur- 
der of  his  wife. 

The  suit  was  brought  under  the  laws  of 
the  commonwealth  of  Virginia  against  the 
insurance  company,  the  People's  National 
Bank  of  Charlottesville,  as  garnishee,  and 
the  executors  of  McCue's  estate. 

The  ease  was  removed  on  the  petition 
of  the  insurance  company,  on  the  g^und 
of  a  separable  controversy,  to  the  eireoit 
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eourt  of  the  United  States  for  tbe  western 
district  of  Virginia.  In  that  court  there 
was  a  demurrer  filed  to  the  bill  which  raised 
the  question  as  to  the  proper  arrangement 
of  the  parties,  and  whether  the  heirs  or 
the  executors  were  the  parties  to  recover 
^  on  the  policy,  assuming  that  the  insurance 
•  company  was  liable.  In  the  answer* the 
same  questions  were  sgain  raised  and  all 
liability  of  the  insurance  company  denied, 
principally  on  the  ground  of  the  manner 
by  which  McCue  came  to  his  death. 

At  the  trial  the  technical  defenses  were 
waived,  and  by  agreement  of  the  parties 
the  heirs  of  McCue  and  his  executors  were 
treated  as  parties  plaintiff.  The  court, 
considering  the  cause  as  one  at  law,  and  a 
jury  having  been  waived  by  the  parties, 
adjudged  on  the  pleadings  and  an  agreed 
statement  of  facts,  ''that  the  plaintiffs  take 
nothing  by  their  bill,  and  that  said  defend- 
ant go  without  day,"  with  costs,  the  latter 
to  be  paid  by  a  deposit  made  in  the  registry 
of  the  court  in  refund  of  the  premium  paid 
by  McCue,  as  far  as  it  would  go.  The 
judgment  was  reversed  by  the  court  of  ap- 
peals and  a  new  trial  ordered.  This  cer- 
tiorari was  then  petitioned  for  and  allowed. 
The  facts  as  agreed  are  these:  The  in- 
surance company  is  a  corporation  duly  or- 
ganized under  the  laws  of  Wisconsin,  and 
a  citizen  and  resident  thereof.  It  is  a  mu- 
tual insurance  company,  with  the  power 
and  obligations  given  to  and  imposed  upon 
it  by  certain  acts  of  the  legislature  of  Wis- 
consin, which  acts  constitute  its  charter. 

The  People's  National  Bank  of  Charlottes- 
ville was  made  a  party  solely  as  garnishee, 
it  having  certain  sums  of  money  belonging 
to  the  insurance  company  in  its  possession. 
McCue  made  written  application  to  the 
insurance  company  in  his  own  handwriting 
for  the  policy  in  suit,  in  pursuance  of 
which  the  policy  was  issued  for  the  sum  of 
$15,000  on  his  life.  He  paid  premiums  as 
follows:  When  the  policy  was  delivered 
to  him  he  gave  his  note  for  the  sum  of 
$427.50  for  the  premium  to  E.  L.  Carroll 
and  Ih  Fitzgerald,  payable  to  their  order, 
six  months  after  date,  at  the  Jefferson  Na- 
tional Bank,  Charlottesville,  Virginia.  Car- 
roll k  Fitzgerald  at  the  time  were  soliciting 
insurance  for  T.  A.  Cary,  the  general  agent 
«  of  the  insurance  company  in  Virginia.  The 
?BOte  was  indorsed  by  Carroll  ft*Fitzgerald 
to  Gary,  with  the  following  memorandum 
attached:  ''$427.50.  Hold  this  note  in  Mr. 
Gary's  office  (don't  use  bank.)  Notify  Mr. 
HeC.  about  thirty  days  before  due,  and 
SlBnd  it  to  E.  L.  Carroll  for  eoUection." 
Carroll  ft  Fitzgerald  gave  their  individual 
notes  to  Mr.  Cary,  amounting  to  $427.50, 
which  he  advanced  the  money  to  the 


company  and  held  the  notes  for  oollectioii* 
with  MeCue's  note  as  collateral. 

The  company  received,  at  its  home  office 
in  Milwaukee,  the  amount  of  the  premium 
in  cash  from  C!ary  on  Mjay  2,  1904,  but  had 
no  knowledge  of  the  note  arrangement  be- 
tween McCue,  Carroll  &  Fitzgerald,  and 
Cary.  The  note  was  paid  by  McCue  by 
checks  after  he  had  been  arrested,  he  pro- 
testing his  innocence,  "which  facts  were 
known  to  Cary."  The  note  arrangement 
was  a  general  custom  among  soliciting 
agents  for  the  company.  Other  facts  will 
be  noted  hereafter. 

The  main  question  in  the  case  is,  as  we 
said,  the  liability  of  the  company  under  the 
circumstances.  Or,  to  put  it  more  abstract- 
ly for  the  present  purpose  of  our  discussion, 
whether  a  policy  of  life  insurance  insures 
against  death  by  a  legal  execution  for 
crime. 

The  question  was  before  this  court  in 
Burt  V.  Union  Cent  L.  Ins.  Co.  187  U.  8. 
362,  47  L.  ed.  216,  23  Sup.  Ct  Rep.  139. 
In  the  policy  passed  on,  as  in  the  policy  in 
the  case  at  bar,  there  was  no  provision  ex- 
cluding death  by  the  law.  It  was  decided, 
however,  that  such  must  be  considered  its 
effect,  though  the  policy  contained  nothing 
covering  such  contingency.  These  direct 
questions  were  asked:  "Do  insurance  poli- 
cies insure  against  crime?  Is  that  a  risk 
which  enters  into  and  becomes  a  part  of  the 
contract  T"  And  answering,  after  discus- 
sion, we  said:  "It  cannot  be  that  one  of 
the  risks  covered  by  a  contract  of  insurance 
is  the  crime  of  the  insured.  There  is  an 
implied  obligation  on  his  part  to  do  noth-  ^ 
ing  to  wrongfully  accelerate  the  maturity  J 
of  the  policy.  Public  policy  forbids  the^in-  • 
sertion  in  a  contract  of  a  condition  which 
would  tend  to  induce  crime,  and  as  it  for- 
bids the  introduction  of  such  a  stipulation, 
it  also  forbids  the  enforcement  of  a  contract 
under  circumstances  which  cannot  be  law- 
fully stipulated  for."  Cases  were  cited, 
among  others  Ritter  v.  Mutual  L.  Ins.  Co. 
169  U.  S.  139,  42  L.  ed.  693,  18  Sup.  Ct. 
Rep.  300.  There  it  was  held  that  a  life 
insurance  policy  taken  out  by  the  insured 
for  the  benefit  of  his  estate  was  avoided 
when  one  of  sound  mind  intentionally  took 
his  life,  irrespective  of  the  question  wheth- 
er there  was  a  stipulation  in  the  policy  or 
not.  And  the  conclusion  was  based,  among 
other  considerations,  upon  public  policy, 
the  court  saying  that  "a  contract,  the  tend- 
ency of  which  is  to  endanger  the  publio 
interests  or  injuriously  affect  the  publie 
good,  or  which  is  subversive  of  sound  moral- 
ity, ought  never  to  receive  the  sanction  of 
a  court  of  justice,  or  be  made  the  founda- 
tion of  its  judgment." 

These  cases  must  be  accepted  as  express* 
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Ing  the  yiewB  of  ibis  oourt  u  to  the  pub- 
lic policy  which  must  determine  the  valid- 
ity of  insurance  policies,  and  which  they 
cannot  transcend  even  by  explicit  declara- 
tion, much  less  be  held  to  transcend  by 
omissions  or  implications,  and  we  pass  by, 
therefore,  the  very  interesting  argument  of 
counsel  for  respondents  as  to  the  indefinite 
and  variable  notions  which  may  be  enter- 
tained of  such  policy  according  to  times 
and  places  and  the  temperaments  of  courts, 
and  the  danger  of  permitting  its  uncertain 
conceptions  to  control  or  supersede  the  free- 
dom of  parties  to  make  and  to  be  bound  by 
contracts  deliberately  made.  We  come, 
therefore,  immediately  to  the  special  con- 
tention of  respondents,  that  the  contract 
in  controversy  is  a  Wisconsin  contract,  and 
is  not  offensive  to  the  public  policy  of  that 
state  or  to  its  laws,  but  was  indeed,  as  it 
is  contended,  made  in  conformity  to  the 
laws  of  that  state,  and  carries  all  of  their 
^  obligations. 

2  The  obligation  of  a  contract  undoubtedly 
•  depends  upon* the  law  under  which  it  is 
made.  In  which  state,  then,  Virginia  or 
Wisconsin,  was  the  policy  madeT  In  Equi- 
table Life  Assur.  Soc.  t  Clements  (Equi- 
table Life  Assur.  Soc.  t.  ^ettus),  140  U.  6. 
226,  35  L.  ed.  497,  11  Sup.  Ct.  Rep.  822, 
the  question  arose  whether  the  contract  of 
insurance  sued  on  was  made  in  New  York 
or  Missouri.  The  assured  was  a  resident 
of  Missouri,  and  the  application  for  the 
policy  was  signed  in  Missouri.  The  policy, 
executed  at  the  office  of  the  company,  pro- 
vided that  the  contract  between  the  par- 
ties was  completely  set  forth  in  the  pol- 
icy and  the  application  therefor,  taken 
together.  The  application  declared  that 
the  contract  should  not  take  effect  until 
the  first  premium  should  have  been  actual- 
ly paid  during  the  life  of  the  person  pro- 
posed for  assurance.  Two  annual  pre- 
miums were  paid  in  Missouri,  and  the  pol- 
icy,  at  the  request  of  the  assured,  was 
transmitted  to  him  in  Missouri,  and  there 
delivered  to  him.  The  court  said:  "Upon 
this  record  the  conclusion  is  inevitable  that 
the  policy  never  became  a  completed  con- 
tract, binding  either  party  to  it,  until  the 
delivery  of  the  policy  and  the  payment  of 
the  first  premium  in  Missouri;  and  conse- 
quently that  the  policy  is  a  Missouri  con- 
tract, and  governed  by  the  laws  of  Mis- 
souri.*' 

In  Mutual  L.  Ins.  Co.  .v.  Cohen,  179  U.  S. 
262.  45  L.  ed.  181,  21  Sup.  Ct.  Rep.  106, 
the  insurance  policy  contained  a  stipula- 
tion that  it  should  not  be  binding  until  the 
first  premium  had  been  paid  and  the  pol- 
icy delivered.  The  premium  was  paid  and 
the  policy  delivered  in  Montana.  It  was 
held  that  "under  these  circumstances,  un- 


der the  general  rule,  the  contract  was  a 
Montana  contract,  and  governed  by  the 
laws  of  that  state."  Citing  Equitable  Life 
Assur.  Soc.  V.  Clements,  supra. 

The  same  conditions  existed  in  Mutual 
L.  Ins.  Co.  V.  Hill,  193  U.  S.  651,  48  L.  ed. 
788,  24  Sup.  Ct.  Rep.  638,  and  it  was  de- 
cided, the  two  cases  above  mentioned  be- 
ing cited,  that  the  policy  of  insurance  in* 
volved  was  a  Washington  contract,  not  a^^ 
New  York  contract.  J 

*In  the  case  at  bar  the  application  was* 
made  by  McCue  at  Charlottesville,  Virginia, 
February  25,  1904,  and  the  policy  was  de- 
livered to  him  there  on  March  15,  1904, 
when  he  gave  his  note  for  the  premium 
which  was  payable  at  that  place  and  subse- 
quently paid  there.  And  it  is  provided  in 
the  policy  that  it  should  not  take  effect  un- 
til the  first  premium  should  be  actually 
paid.  Following  that  provision  is  this: 
"In  witness  whereof  the  Northwestern  Mu- 
tual Life  Insurance  Company,  at  its  office 
in  Milwaukee,  Wisconsin,  has  by  its  presi* 
dent  and  secretary  signed  and  delivered 
this  contract,  this  15th  day  of  March, 
1904."  But  manifestly  this  was  not  in* 
tended  to  affect  the  preceding  provision, 
fixing  the  time  when  the  policy  should  go 
into  effect,  nor  the  legal  consequences  which 
followed  from  it.  In  Equitable  Life  Assur. 
Soc.  T.  Clements  the  policy  was  executed 
at  the  company's  office  in  New  York.  The 
exact  conditions,  therefore,  existed  which 
made,  in  the  cases  cited,  the  policies  in- 
volved therein  not  New  York  contracts, 
but,  respectively,  Missouri,  Montana,  and 
Washington  contracts.  The  policy,  there- 
fore, in  the  ease  at  bar,  mu^t  be  held  to 
be  a  Virginia,  and  not  a  Wisconsin,  eon- 
tract. 

Respondents,  however,  contend  that  "the 
right  asserted  is  a  property  right,  vested 
by  the  special  statute  of  incorporation* 
which  is  not  devested  by  crime;"  and  thai 
"the  charter  controls  the  rights  of  members 
irrespective  of  the  place  where  such  rights 
may  have  been  acquired."  To  support  the 
contention  that  the  right  asserted  is  a 
property  right,  respondents  adduce  §§  1,  4, 
7,  and  20  of  the  charter.  Their  argument 
is  brief  and  direct,  and  we  may  quote  it. 
It  is  as  follows:  "Under  the  charter  d 
the  company,  McCue  occupied  the  relation 
of  a  member  of  the  company.  This  was  a 
valuable  property  right.  Upon  his  death 
this  membership  passed  to  his  executors.** 
And  further:  "The  charter  of  the  com- 
pany, §  1,  provided  that  certain  persona "« 
^named  'and  all  other  persons  who  maj? 
hereafter  associate  with  them  in  the  man- 
ner hereinafter  prescribed  ^hall  be,  and  are, 
declared  a  body  politic  and  corporate.  Seo- 
tion  4  prescribes  that  persons  who  shall 
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hereafter  insure  with  the  company  'shall 
thereby  become  members  thereof.'  And  §  7 
prescribes  the  manner  in  which  this  mem- 
bership is  to  be  perfected.  'Every  person 
who  shall  become  a  member  of  this  associa- 
tion, by  effecting  insurance  therein,  shall, 
the  first  time  he  effects  insurance,  pay  the 
rates  fixed  by  the  trustees,'  etc  There  can 
be  no  doubt,  then,  that  McCue  was  a  mem- 
ber of  this  corporation.  He  insured  with 
the  company,  and  thereby  he  became  a 
member.  His  interest  in  the  company  was 
fixed  by  the  amount  of  his  insurance.  This 
membership  constituted  a  vested  property 
right.  He  was  eligible  as  an  officer,  and 
entitled  to  vote  in  the  management  of  the 
eompany  (§  20) ;  entitled  to  the  dividends 
on  the  surplus  and  profits  (g  2,  §  13); 
and  was  a  joint  owner  of  the  assets  of  the 
company."  But  this  is  assuming  what  is 
to  be  proved.  It  may  be  true  that  a  person 
who  insures  with  the  company  becomes  a 
member  thereof,  and  that  his  interest  is 
fixed  at  the  amount  of  his  insurance.  But 
what  constitutes  his  title  or  right  T  Neces- 
sarily his  policy.  What  entitles  him  to  a 
realization  of  the  benefits  of  his  member- 
ship? Necessarily,  again,  his  policy,  if  the 
manner  of  his  death  be  not  a  violation  of 
it.  We  need  not  follow  counsel,  therefore, 
through  their  argument  as  to  the  rights  of 
property  and  the  rules  of  its  devolution, 
which,  it  is  contended,  must  obtain,  what- 
ever be  the  act  or  guilt  of  the  person  pro- 
ducing it.  The  question  before  us,  and  the 
only  question,  is:  What  rights  did  Mc- 
Cne's  estate  and  children  get  by  his  policy  T 
And  we  are  brought  back  to  the  simple  dis- 
pute as  to  whether  the  policy  covers  death 
by  the  hand  of  the  law.  This  court  has 
pronounced  on  that  dispute,  and  its  ruling 
must  prevail  in  the  Federal  courts  of  Vir- 
o  ginia,  in  which  state  the  contract  was  made. 
§  And  it  is  consonant  with  the  ruling  in  the 
*  state  courts.  In  Plunkett  v.  Supreme  Oon- 
elave,  I.  0.*H.  105  Va.  643,  55  S.  E.  9,  a 
certificate  of  membership  in  the  Conclave, 
which  was  issued  to  one  Charles  W.  Plunk- 
ett, his  wife  l>eing  beneficiary,  was  con- 
sidered. One  of  the  conditions  was  that 
Plunkett  comply  with  the  laws,  rules,  and 
regulations  then  governing  the  Conclave, 
or  that  might  in  the  future  be  enacted. 
There  was  no  provision  against  suicide  in 
the  laws,  rules,  or  regulations  when  the 
certificate  was  issued.  Such  a  provision 
was  subsequently  enacted.  Plunkett  com- 
mitted suicide,  and  the  Order  refused  to 
pay  benefits.  Plunkett's  wife  brought  suit 
to  recover  them,  and  asserted  a  vested  in- 
terest in  the  benefits  under  the  certificate. 
The  contention  was  rejected.  The  trial 
eourt  held  that  the  forfeiture  of  the  rights 
under  the  certificate,  if  the  insured  while 


sane  committed  suicide,  was  valid,  because 
(1)  it  involved  no  vested  right  of  the  in- 
sured, and  (2)  because  it  was  a  funda- 
mental, though  unexpressed,  part  of  the 
originsJ  contract  that  the  insured  should 
not  intentionally  cause  his  own  death.  And 
the  court  added:  "Inasmuch  as  the  origi- 
nal contract  and  by-laws  were  silent  upon 
the  subject  of  suicide  by  the  insured  while 
sane,  the  new  by-law  is  valid,  because  there 
can  be  no  such  thing  as  a  vested  right  for 
a  sane  man  to  commit  suicide,  and  for  the 
further  reason  that  it  is  nothing  more  than 
the  written  expression  of  the  provision 
which  the  law  had  read  into  the  contract 
at  its  inception." 

The  supreme  court  of  appeals  affirmed 
the  judgment,  quoting  the  reasoning  of  the 
trial  court,  and  added  to  it  the  considera- 
tions of  public  policy  expressed  in  the  Burt 
Case  and  Ritter  Case,  supra,  and  other 
cases.  If  the  public  policy  of  Virginia  were 
the  same  as,  it  is  contended,  that  of  Wis- 
consin is,  whether  this  court  should  have 
to  yield  it»  we  are  not  called  upon  to  d^ 
oide. 

Being  of  opinion  that  MbCue's  policy  was  ^ 
a  Virginia  contract,  it  may  be  unnecessary  >o 
to  review  the  cases  relied*«n  by  the  respond-  ? 
ents,  which  they  contend"  declare  the  public 
policy  of  the  state  of  Wisconsin.     It  may» 
however,  be  said  that  the  cases  are  not  ab- 
solutely definite. 

Two  cases  only  are  cited,  McCoy  v.  North- 
western Mut.  Belief  Asso.  92  Wis.  577,  47 
L.R.A.  681,  66  N.  W.  697,  and  Patterson 
V.  Natural  Premium  Mut.  L.  Ins.  Co.  100 
Wis.  118,  42  L.R.A.  263,  69  Am.  St.  Bep. 
899,  76  N.  W.  980.  We  will  not  consider 
the  facts  in  the  first  case.  It  is  enough  to 
say  that  the  courts  following  a  ruling  that 
it  had  pronounced  in  other  cases,  said: 
"If  a  contract  for  life  insurance  does  not 
provide  against  death  by  suicide  or  self- 
destruction,  then  such  cause  of  death  does 
not  constitute  a  defense,"  citing  four  cases. 
The  second  also  presented  one  of  suicide, 
the  insured  being  sane.  It  was  contended 
that  the  policy  did  not  cover  such  a  risk, 
because  (1)  an  incontestable  clause  (there 
being  one)  in  the  contract  did  not  cover 
such  a  death;  (2)  if  it  could  be  held  so  in 
terms,  it  would  be  void,  as  against  public 
policy;  (3)  suicide  was  a  crime,  and  hence 
within  a  stipulation  against  death  in  viola- 
tion of  law. 

The  reliance  of  the  insurance  company  to 
support  its  contentions  was  upon  the  Ritter 
Case,  supra.  The  court,  however,  reiterated 
its  former  ruling  as  to  death  by  suicide, 
though  it  recognized  the  cogency  of  the  rea- 
soning of  the  Ritter  Case,  that  the  insured 
should  do  nothing  to  accelerate  the  contin- 
gency of  the  policy,  saying    (page  122)  t 
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«^ere  the  question  a' new  one  in  the  law, 
the  argament  would  be  well  nigh  irresis- 
tible; especially  where,  as  in  the  Bitter 
Case,  the  policy  runs  in  favor  of  the  estate 
of  the  insured,  and  the  proceeds  will  go 
to  the  enrichment  of  such  estate,  instead 
of  to  other  beneficiaries." 

There  were  other  beneficiaries  in  the  case, 
the  policy  having  been  assigned,  with  the 
eonsent  of  the  company,  to  the  children  of 
the  insured.  Commenting  further  on  that 
faoti  the  court  said  it  brought  the  case  with- 
^in  the  principle  of  certain  cases,  which 
jgwere  cited,  but  added,  "nor  would  the  ap- 
•  plication  <rf  that  principle  to  this  case^nec- 
essarily  conflict  with  the  Ritter  Case,  where 
the  policy  was  in  favor  of  the  estate  of  the 
insured.  It  may  well  be  in  such  a  case  that 
the  intentional  suicide  of  the  insured  while 
lane  would  prevent  a  recovery  by  his  per- 
sonal representatives,  and  yet  not  prevent  a 
recovery  in  case  of  a  policy  in  favor  of 
beneficiaries  who  had  a  subsisting  vested 
interest  in  the  policy  at  the  time  of  the 
•uidde,  and  who  could  not,  if  they  would, 
prevent  the  act  of  the  insured."  McCue's 
policy  was  in  favor  of  his  estate,  and  comes 
within  the  concession  made  by  the  supreme 
court  to  the  reasoning  of  the  Ritter  Case. 
The  court  did  not  discuss  considerations 
of  public  policy,  but  we  may  assume  it 
found  nothing  ofi^ensive  to  such  policy  in  a 
contract  of  insurance  which  covered  death 
by  suicide,  and  it  may  be  supposed  that  the 
court  would  find  nothing  repugnant  to  pub- 
lic policy  in  a  contract  which  did  not  ex- 
cept death  for  crime.  However,  we  need 
not  speculate,  as  the  Wisconsin  law  does 
not  control  the  policy  in  suit. 

One  other  contention  of  respondents  re- 
mains to  be  noticed.  It  is  contended  that 
if  the  McCue  estate  cannot  recover,  the 
innocent  parties,  his  children,  will  be  ad- 
mitted as  claimants.  To  this  contenton  we 
repeat  what  we  have  said  above, — ^the  pol- 
icy is  the  measure  of  the  rights  of  every- 
body under  it,  and  as  it  does  not  cover 
death  by  the  law,  there  cannot  be  recovery 
either  by  McCue's  estate  or  by  his  children. 
Judgment  of  the  Court  of  Appeals  is  re- 
versed, and  that  of  the  Circuit  Court  is  af- 
firmed* 
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Whether  or  not  a  state  has  ceased  to  be 
republican  in  form  within  the  meaning  of 


the  guaranty  in  U.  S.  Const,  art.  4,  S  4,  be- 
cause of  its  adoption  of  the  initiative  and 
referendum,  is  not  a  Judicial  question,  but  a 
political  one,  which  is  solely  for  Congress 
to  determine. 

[Bd.  Note.-^For  other  cases,  see  Gonstltutional 
Law.  Cent  Dls.  »  UB-lSfl ;    Dec.  Dig.  f  €8.*] 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  for  Multnomah  County,  in  that  state, 
enforcing  a  tax  on  the  gross  revenue  of  a 
domestic  corporation.  Dismissed  for  want 
of  jurisdiction. 

See  same  ease  below,  63  Or.  162,  99  Pae. 
427. 

The  facts  are  stated  In  the  opinion. 

Messrs.  B.  S.  Plllsbiiry  and  Oscar  Sutro 
for  plaintiff  in  error. 

Mr.  A.  M.  Crawford,  Attorney  General 
of  Oregon,  Messrs.  George  Fred  Williams, 
Jackson  H.  Ralston,  I.  H.  Van  Winkle, 
W.  S.  UHen,  a  E.  S.  Wood,  Frederick  U 
fiiddons,  William  R  Richa^rdson,  George  H. 
Shibley,  Robert  Li  Owen,  and  J.  Harry 
Cames  for  defendant  in  error. 

Mr.  Elliott  W.  Major,  Attorney  General 
of  Missouri,  and  Messrs.  John  T.  Dye  and 
Addison  C  Harris  as  anUci  curias. 

CO 
CO 

*Mr.  Chief  Justice  White  delivered  the  • 
opinion  of  the  court: 

We  premise  by  saying  that  while  the 
controversy  which  this  record  presents  is 
of  much  importance,  it  is  not  noveL  It 
is  important,  since  it  calls  upon  ns  to  de- 
cide whether  it  is  the  duty  of  the  courts 
or  the  province  of  Congress  to  determine 
when  a  state  has  ceased  to  be  repuUican 
in  form,  and  to  enforce  the  guaranty  of 
the  Constitution  on  that  subject.  It  is  not 
novel,  as  that  question  has  long  since  been 
determined  by  this  court  conformably  to 
the  practice  of  the  government  from  the  be- 
ginning to  be  political  in  character,  and 
therefore  not  cognizable  by  the  judicial 
power,  but  solely  committed  by  the  Con- 
stitution to  the  judgment  of  Congress. 

The  case  is  this:  In  1902  Oregon  amend- 
ed its  Constitution.  This  amendment,  while 
retaining  an  existing  clause  vesting  the 
exclusive  legislative  power  in  a  general  as- 
sembly consisting  of  a  senate  and  a  house  of 
representatives,  added  to  that  provision  the 
following:  "But  the  people  reserve  to 
themselves  power  to  propose  laws  ftndj 
amendments  to  the  Constitution,  and  to  en-  h 
act  or^reject  the  same  at  the  polls.  Inde- 
pendent of   the   legislative   assembly,   and 
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•Ibo  reserve  power  at  their  own  option  to 
approve  or  reject  at  the  polls  any  act  of 
the  legislative  assembly."  [Art.  4,  §  1.] 
Specific  means  for  the  exercise  of  the  pow- 
er thus  reserved  was  contained  in  further 
clauses  authorizing  both  the  amendment  of 
the  Constitution  and  the  enactment  of  laws 
to  be  accomplished  by  the  method  known 
as  the  initiative  and  that  commonly  re- 
ferred to  as  the  referendum.  As  to  the 
first,  the  initiative,  it  suffices  to  say  that 
a  stated  number  of  voters  were  given  the 
right  at  any  time  to  secure  a  submission 
to  popular  vote  for  approval  of  any  mat- 
ter which  it  was  desired  to  have  enacted 
into  law,  and  providing  that  the  proposi- 
tion thus  submitted,  when  approved  by 
popular  vote,  should  become  the  law  of  the 
state.  The  second,  the  referendtun,  provid- 
ed for  a  reference  to  a  popular  vote,  for 
approval  or  disapproval,  of  any  law  passed 
by  the  legislature,  such  reference  to  take 
place  either  as  the  result  of  the  action  of 
the  legislature  itself,  or  of  a  petition  filed 
for  that  purpose  by  a  specified  number  of 
voters.  The  full  text  of  the  amendment 
csis  in  the  margin.t 

7  *In  1903  detailed  provisions  for  the  carry- 
ing into  effect  of  this  amendment  were  en- 
acted by  the  legislature. 

By  resort  to  the  initiative  in  1006,  a  law 
taxing  certain  classes  of  corporations  was 
submitted,  voted  on,  and  promulgated  by 
the  governor  in  1907  as  having  been  duly 


adopted.  By  this  law  telephone  and  tele- 
graph companies  were  taxed,  by  what  was 
qualified  as  an  annual  license,  2  per  cen- 
tum upon  their  gross  revenue  derived  from 
business  done  within  the  state.  Penalties 
were  provided  for  nonpayment,  and  meth- 
ods were  created  for  enforcing  payment  In 
case  of  delinquency. 

The  Pacific  States  Telephone  &  Telegraph 
Company,  an  Oregon  corporation  engaged 
in  business  in  that  state,  made  a  return 
of  its  gross  receipts,  as  required  by  theS 
^statute,  and  was  accordingly  assessed  2  perS* 
cent  upon  the  amount  of  such  return.  The 
suit  which  is  now  before  us  was  com- 
menced by  the  state  to  enforce  payment  of 
this  assessment  and  the  statutory  penalties 
for  delinquency.  The  petition  alleged  the 
passage  of  the  taxing  law  by  resort  to  the 
initiative,  the  return  made  by  the  corpora- 
tion, the  assessment,  the  duty  to  pay,  and 
the  failure  to  make  such  payment. 

The  answer  of  the  corporation  contained 
twenty-nine  paragraphs.  Four  of  these 
challenged  the  validity  of  the  tax  because 
of  defects  inhering  in  the  nature  or  opera- 
tion of  the  tax.  The  defenses  stated  in 
these  four  paragraphs,  however,  may  be 
put  out  of  view,  as  the  defendant  corpora- 
tion, on  its  own  motion,  was  allowed  by 
the  court  to  strike  these  propositions  from 
its  answer.  We  may  also  put  out  of  view 
the  defenses  raised  by  the  remaining  para- 
graphs based  upon  the  operation  and  effect 


tSection  1  of  article  4  of  the  Constitu- 
tion of  the  state  of  Oregon  shall  be,  and 
hereby  is,  amended  to  ret^  as  follows: 

Section  1.  The  legislative  authority  of 
the  state  shall  be  vested  in  a  legislative 
assembly,  consisting  of  a  senate  and  house 
«f  representatives,  but  the  people  reserve 
to  themselves  power  to  propose  laws  and 
amendments  to  the  Constitution,  and  to 
«nact  or  reject  the  same  at  the  polls,  in- 
dependent of  the  legislative  assembly,  and 
also  reserve  power  at  their  own  option  to 
approve  or  reject  at  the  polls  any  act  of 
the  legislative  assembly.  The  first  power 
reserved  by  the  people  is  the  initiative, 
and  not  more  than  8  per  cent  of  the  legal 
Toters  shall  be  required  to  propose  anv 
measure  by  such  petition,  and  every  such 
petition  shall  include  the  full  text  of  the 
measure  so  proposed.  Initiative  petitions 
•hall  be  filed  with  the  Secretary  of  State 
not  less  than  four  months  before  the  elec- 
tion at  which  they  are  to  be  voted  upon. 
The  second  power  is  the  referendum,  and 
it  may  be  ordered  (except  as  to  laws  nec- 
essary for  the  immediate  preservation  of 
the  public  peace,  health,  or  safety)  either 
by  the  petition  signed  by  5  per  cent  of  the 
legal  voters,  or  by  the  legislative  assem- 
bly, as  other  bills  are  enacted.  Referen- 
dum petitions  shall  be  filed  with  the  See- 
retary  of  State  not  more  than  ninety  days 
after  the  final  adjournment  of  the  session 
32   S.   C.   —15 


of  the  legislative  assemblv  which  passed 
the  bill  on  which  the  referendum  is  de- 
manded. The  veto  power  of  the  governor 
shall  not  extend  to  measures  referred  to 
the  people.  All  elections  on  measures  re- 
ferred to  the  people  of  the  state  shall  be 
had  at  the  biennial  regular  general  elec- 
tions, except  when  the  legislative  assembly 
shall  order  a  special  election.  Any  meas-, 
ure  referred  to  the  people  shall  take  ef- 
fect and  become  the  law  when  it  is  approved 
by  a  majority  of  the  votes  cast  thereon, 
and  not  otherwise.  The  style  of  all  bills 
shall  be:  "Be  it  enacted  by  the  people 
of  the  state  of  Oregon."  This  section  shall 
not  be  construed  to  deprive  any  member  of 
the  legislative  assembly  of  the  right  to  in- 
troduce any  measure.  The  whole  number 
of  votes  cast  for  justice  of  the  supreme 
court  at  the  regular  election  last  preced- 
ing the  filing  of  any  petition  for  the  initia- 
tive or  for  the  referendum  shall  be  the 
basis  on  which  the  number  of  legal  voters 
necessary  to  sign  such  petition  shall  be 
counted.  Petitions  and  orders  for  the  ini- 
tiative or  for  the  referendum  shall  be  filed 
with  the  Secretary  of  State,  and  in  8ubmib> 
ting  the  same  to  the  people,  he  and  aU 
other  officers  shall  be  guided  by  the  general 
laws  and  the  act  submitting  this  amend- 
ment until  legislation  shall  be  espeeially 
provided  therefor. 
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of  tlia  state  Gonstitutiony  as  they  ara  oon- 
duded  by  the  judgment  of  the  state  court. 
Coining  to  consider  these  paragraphs  of  the 
answer  thus  disembarrassed,  it  is  true  to 
say  that  they  all,  in  so  far  as  they  relied 
upon  the  Constitution  of  the  United  States, 
rested  exclusively  upon  an  alleged  infirmi- 
ty of  the  powers  of  goyemment  of  the 
state,  begotten  by  the  incorporation  into 
the  state  Constitution  of  the  amendment 
concerning  the  initiative  and  the  referen- 
'  dum. 

The  answer  was  demurred  to  as  stating 
no  defense.  The  demurrer  was  sustained, 
and  the  defendant  electing  not  to  plead 
further,  judgment  went  against  it,  and  that 
Judgment  was  affirmed  by  the  supreme 
oourt  of  Oregon.  (63  Or.  163,  09  Pac. 
427.)  The  court  sustained  the  conclu- 
sion by  it  reached,  not  only  for  the  rea- 
sons expressed  in  its  opinion,  but  by  ref- 
erence to  the  opinion  in  a  prior  case 
(Kadderly  v.  Portland,  44  Or.  118,  146, 
74  Pac  710,  75  Pac.  222),  where  a  like 
controversy  had  been  determined. 
The  assignments  of  error  filed  on  the 
eo  allowance  of  the  writ  of  error  are  num- 
Terous.  The  entire  matters  covered* by 
each  and  all  of  them  in  the  argument, 
however,  are  reduced  to  six  propositions, 
which  really  amount  to  but  one,  since 
they  are  all  based  upon  the  single  con- 
tention that  the  creation  by  a  state  of 
the  power  to  legislate  by  the  initiative 
and  referendum  causes  the  prior  lawful 
state  government  to  be  bereft  of  its  law- 
ful character  as  the  result  of  the  provi- 
sions of  S  4  of  article  4  of  the  Constitu- 
tion, that  "the  United  States  shall  guar- 
antee to  every  state  in  this  Union  a  re- 
publican form  of  government,  and  shall 
protect  each  of  them  against  invasion; 
and  on  application  of  the  legislature,  or 
of  the  executive  (when  the  legislature 
cannot  be  convened),  against  domestic 
violence.**  This  being  the  basis  of  all 
the  contentions,  the  case  comes  to  the 
single  issue  whether  the  enforcement  of 
that  provision,  because  of  its  political 
character,  is  exclusively  committed  to 
Congress,  or  is  judicial  in  its  character. 
Because  of  their  absolute  unity  we  con- 
sider all  the  propositions  together,  and 
therefore  at  once  copy  them.  We  observe, 
however,  that  in  the  argument  the  sec- 
ond, fourth,  and  fifth  paragraphs,  for  the 
purposes  of  discussion,  were  subordinately 
classified,  and  these  subordinate  classifica- 
tions we  omit  from  our  text,  reproducing 
them,  however,  by  a  marginal  reference. 

I. 
''The  initiative  and  the  tax  measure  in 
question  are  repugnant  to  the  provisions 
of   S    1   of  the    14th   Amendment   to   the 


Constitution  of  the  United  States,  whiok 
forbids  a  state  to  deny  to  any  person  with- 
in its  jurisdiction  tlM  equal  protection  of 
the  law. 

II. 

The  initiative  amendment  and  the  tax 
in  question,  levied  pursuant  to  a  measure 
passed    by    authority    of    the    initiative  ^^ 
amendment,  violates  the  right  to  a  repub-^J 
lican^form  of  government  which  is  guar** 
anteed  by  S  ^y   article  4,  of  the  Federal 
Oonstitution.t 

in. 

"Taxation  by  the  initiative  method  vio« 
lates  fundamental  rights,  and  is  not  in 
accordance  with  'the  law  of  the  land.' 
(U.  S.  Const,  art  6.) 

IV. 

"The  initiative  is  in  contravention  of 
a  republican  form  of  government.  Gov- 
ernment by  the  people  directly  is  the  at- 
tribute of  a  pure  democracy,  and  is  sub- 
versive of  the  principles  upon  which  the 
Republic  is  founded.  Direct  legislation  is 
therefore  repugnant  to  that  form  of  gov- 
ernment with  which  alone  Congress  could 
admit  a  state  to  the  Union,  and  which  the 
state  is  bound  to  maintain.l 

fl.  The  guaranty  of  article  4,  section  4, 
of  the  Federal  Constitution,  is  to  the  peo- 
ple of  the  states,  and  to  each  citizen,  as 
well  as  to  the  states  as  political  entities. 

2.  Section  4  of  article  4  therefore  pro- 
hibits the  majority  in  any  state  irom 
adopting  an  unrepublican  Constitution. 

tl.  Difference  l^etween  a  republic  and 
democracy. 

2.  In  ascertaining  the  meaning  of  the 
phrase  "republican  form  of  government," 
the  debates  of  the  constitutional  conven- 
tions and  the  federalist  papers  are  of  great 
importance,  if  not  conclusive. 

3.  The  framers  of  the  Constitution  recog- 
nized the  distinction  between  the  republi- 
can and  democratic  form  of  government, 
and  carefully  avoided  the  latter. 

4.  The  extent  of  territory  of  the  states 
alone  sufficed,  in  the  judgment  of  the 
framers  of  the  Constitution,  to  condemn 
the  establishment  of  a  democratic  form  of 
government. 

6.  The  form  of  state  government  perpet- 
uated by  the  Constitution  was  the  repub- 
lican form,  with  the  three  departmenta 
of  government,  in  force  in  all  the  states  at 
the  time  of  the  adoption  of  the  Constitu- 
tion. 

6.  The  histoxT  of  other  nations  does  not 
furnish  the  definition  of  the  phrase  "re- 
publican form  of  government,''  as  those 
words  were  used  by  the  framers  of  tha 
Constitution.  They  distinguish  the  Amer- 
ican from  all  other  republics  by  the  intro- 
duction of  the  principle  of  representation. 

7.  Initiative  legislation  is  invalid  bei- 
cause  government  by   the  people   directlj 
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S  V. 

•  •'The  Federal  Constitation  presnpposes 
In  each  state  the  maintenance  of  a  repub- 
lican form  of  government  and  the  exis- 
tence of  state  legislatures,  to  wit:  Rep- 
resentative assemblies  having  the  power 
to  make  the  laws;  and  that  in  each  state 
the  powers  of  government  will  be  divided 
into  three  departments:  a  legislature,  an 
executive,  and  a  judiciary.  One  of  these, 
the  legislature,  is  destroyed  by  the  ini- 
tiative. § 

VI. 
"The  provision  in  the  Oregon  Constitu- 
tion for  direct  legislation  violates  the  pro- 
visions of  the  act  of  Congress  admitting 
Oregon  to  the  Union." 
On  the  surface,  the  impression  might 
§be  produced  that  the  first  and  third  prop- 
s' ositions, — ^the  one  in  words  relating  *to  the 
equal  protection  clause  of  the  14th  Amend- 
ment, and  the  other  in  terms  asserting 
^taxation  by  the  initiative  method  vio- 
lates fundamental  rights,  and  is  not  in 
accordance  with  the  law  of  the  land,'' 
are  addressed  to  some  inherent  defect  in 
the  tax  or  infirmity  of  power  to  levy 
it,  without  regard  to  the  guaranty  of  a 
republican  form  of  government.  But  this 
is  merely  superficial,  and  is  at  once  dis- 
pelled by  observing  that  every  reason 
urged  to  support  the  two  propositions  is 
solely  based  on  §  4  of  article  4,  and  the 
consequent  inability  of  the  state  to  im- 
pose any  tax  of  any  kind  which  would 
not  violate  the  14th  Amendment^  or  be  re- 
pugnant to  the  law  of  the  land,  if  in  such 
state  the  initiative  or  referendum  method 
is  permitted.  Thus  dispelling  any  mere 
confusion  resulting  from  forms  of  expres- 
sion, and  considering  the  substance  of 
things,  it  is  apparent  that  the  second  prop- 
osition, which  rests  upon  the  affirmative 
assertion  that^  by  the  adoption  of  the  ini- 
tiative and  referendum,  the  state  ''violates 
the  right  to  a  republican  form  of  govern- 


ment which  is  guaranteed  by  |  4  of  ar^ 
tide  4  of  the  Federal  Constitution,*'  and 
the  two  subdivisions  made  of  that  prop- 
osition, the  first,  that  "the  guaranty  in 
question  is  to  the  people  of  the  states  and 
to  each  citizen,  as  well  as  to  the  states 
as  political  entities,"  and  the  second  as- 
serting, "S  4  of  article  4  therefore  pro- 
hibits the  majority  in  any  state  from 
adopting  an  unrepublican  Constitution,* 
are  the  basic  propositions  upon  which  all 
the  others  rest.  That  is  to  say,  all  the  oth- 
ers and  their  subdivisions  are  but  induce- 
ments tending  to  show  the  correctness  of 
the  second  and  fundamental  one.  This 
conclusion  is  certain,  as  they  all  but  point 
out  the  various  modes  by  which  the  adop- 
tion of  the  initiative  and  referendum  in- 
capacitated the  state  from  performing  the 
duties  inctunbent  upon  it  as  a  member  of 
the  Union,  or  its  obligations  towards  its 
citizens,  thus  causing  the  state  to  cease 
to  be  a  government  republican  in  form,^ 
within  the  intendment  of  the*oonstitution-* 
al  provision  relied  upon«  In  other  words, 
the  propositions  each  and  all  proceed  alone 
upon  the  theory  that  the  adoption  of  the 
initiative  and  referendtmi  destroyed  all  gov- 
ernment republican  in  form  in  Oregon* 
This  being  so,  the  contention,  if  held  to  be 
sound,  would  necessarily  affect  the  validity, 
not  only  of  the  particular  statute  which  is 
before  us,  but  of  every  other  statute  passed 
in  Oregon  since  the  adoption  of  the 
initiative  and  referendum.  And  indeed, 
the  propositions  go  further  than  this, 
since  in  their  essence  they  assert  that 
there  is  no  governmental  function,  legisla- 
tive or  judicial,  in  Oregon,  because  it  can- 
not be  assumed,  if  the  proposition  be  well 
founded,  that  there  is,  at  one  and  the  same 
time,  one  and  the  same  government,  which 
is  republican  in  form,  and  not  of  that 
character.  Before  immediately  considering 
the  text  of  §  4  of  article  4,  in  order  to  un- 
cover and  give  emphasis  to  the  anomalous 


is  inconsistent  with  our  form  of  govern- 
ment. 

8.  The  well-known  practices  of  (a) 
adopting  state  Constitutions  by  popular 
vote,  and  of  (b)  local  legislation  in  '%own 
meetings,"  furnish  no  precedent  for  the 
lodgment  of  legislative  power  in  the  bal- 
lot box. 

§  1.  State  legislatures  are  a  vital  feap 
tare  of  our  government;  the  Federal  Con- 
stitution presupposes  their  existence,  and 
imposes  on  each  state  the  obligation  to 
maintain  them. 

2.  The  division  of  powers  of  the  three 
departments  in  each  of  the  states  is  a  pre- 
requisite to  the  national  ffovemment. 

3.  It  is  evident  under  w  Constitution 
the  state  legislatures  are  the  agency 
to  earry  on  the  relations  between  the  na- 
tion and  the  states. 


4.  The  word  "legislature"  in  the  Con- 
stitution  means  a  representative  assembly 
consisting  of  two  houses,  empowered  to 
make  the  law.  Such  was  its  meaning  al 
the  time  of  the  adoption  of  the  Constitu- 
tion. 

6.  Contemporaneous  legislation  by  Con- 
gress sheds  some  light  on  the  meaning  of 
'  the  term  "legislature,"  as  used  in  the  Con- 
stitution. 

6.  The  initiative  destroys  the  legislative 
assemblies  or  legislatures  which  it  is  the 
imjplied  obligation  of  each  state  to  main- 
tain, for  a  legislature  must  be  the  law- 
making power. 

7.  The  initiative  overthrows  one  of  the 
greatest  safeguards  against  the  abuse  of 
the  power  of  legislation,  to  wit:  the  sys- 
tem of  a  dual  legislative  aasembfy. 
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and  desimctiya  effects  upon  both  the  state 
And  national  governments  which  the  adop- 
tion of  the  proposition  implies,  as  illus- 
trated by  what  we  have  just  said,  let  ns 
briefly  fix  the  inconceivable  expansion  of 
the  judicial  power  and  the  ruinous  destruc- 
tion of  legislative  authority  in  matters 
purely  political  which  would  necessarily 
be  occasioned  by  giving  sanction  to  the 
doctrine  which  underlies  and  would  be  nec- 
essarily involved  in  sustaining  the  prop- 
ositions  contended   for. 

First.  That  however  perfect  and  abso- 
lute may  be  the  establishment  and  domin- 
ion in  fact  of  a  state  government^  however 
complete  may  be  its  participation  in  and 
enjoyment  of  all  its  power  and  rights  as 
a  member  of  the  national  government, 
and  however  all  the  departments  of  that 
government  may  recognize  such  state  gov- 
ernment, nevertheless,  every  citizen  of  such 
state,  or  person  subject  to  taxation  there- 
in, or  owing  any  duty  to  the  established 
government,  may  be  heard,  for  the  pur- 
pose of  defeating  the  payment  of  such 
taxes  or  avoiding  the  discharge  of  such 
^duty,  to  assail  in  a  court  of  justice  the 
r  rightfid  ^existence  of  the  state.  Second. 
As  a  result,  it  becomes  the  duty  of  the 
courts  of  the  United  States,  where  such 
a  claim  is  made,  to  examine  as  a  justiciable 
issue  the  contention  as  to  the  illegal  ex- 
istence of  a  state,  and  if  such  contention 
be  thought  well  founded,  to  disregard  the 
existence  in  fact  of  the  state,  of  its  recog- 
nition by  all  of  the  departments  of  the 
Federal  government,  and  practically  award 
a  decree  absolving  from  all  obligation  to 
oontribute  to  the  support  of,  or  obey  the 
laws  of,  such  established  state  govern- 
ment. And  as  a  consequence  of  the  ex- 
istence of  such  judicial  authority,  a  pow- 
er in  the  judiciary  must  be  implied,  unless 
it  be  that  anarchy  is  to  ensue,  to  build  by 
judicial  action  upon  the  ruins  of  the  pre- 
viously established  government  a  new  one, 
—a  right  which,  by  its  very  terms,  also 
implies  the  power  to  control  the  legisla- 
tive department  of  the  government  of  the 
United  States  in  the  recognition  of  such 
new  government  and  the  admission  of  rep- 
resentatives therefrom,  as  well  as  to  strip 
the  executive  department  of  that  govern- 
ment of  its  otherwise  lawful  and  discre- 
tionary authority.  Do  the  provisions  of 
8  4,  article  4,  bring  about  these  strange, 
far-reaching,  and  injurious  results  T  That 
is  to  say,  do  the  provisions  of  that  article 
obliterate  the  division  between  judicial  au- 
thority and  legislative  power  upon  which 
the  Constitution  rests?  In  other  words, 
do  they  authorize  the  judiciary  to  sub- 
stitute its  judgment  as  to  a  matter  pure- 
ly political  for  the  judgment  of  Congress 


on  a  subject  committed  to  it,  and  thus 
overthrow  the  Ck>nstitution  upon  the 
ground  that  thereby  the  guaranty  to  the 
states  of  a  government  republican  in  form 
may  be  secured, — a  conception  which,  aft- 
er all,  rests  upon  the  assumption  that  the 
states  are  to  be  guaranteed  a  government 
republican  in  form  by  destroying  the  very 
existence  of  a  government  republican  in 
form    in   the   nation. 

We  shall  not  stop  to  consider  the  text 
to  point  out  how  absolutely  barren  it  is 
of  support  for  the  contentions  sought  to 
be  based  upon  it,  since  the  repugnancy  of  ^ 
those  •contentions  to  the  letter  and  spirit!* 
of  that  text  is  so  conclusively  established 
by  prior  decisions  of  this  court  as  to  cause 
the  matter  to  be  absolutely  foreclosed. 

In  view  of  the  importance  of  the  sub* 
ject,  the  apparent  misapprehension  on  one 
side  and  seeming  misconception  on  the 
other,  suggested  by  the  argument  as  to 
the  full  significance  of  the  previous  doo- 
trine,  we  do  not  content  ourselves  with  a 
mere  citation  of  the  cases,  but  state  more 
at  length  than  we  otherwise  would  the 
issues  and  the  doctrine  expounded  in  the 
leading  and  absolutely  controlling  case,^ 
Luther  v.  Borden,  7  How.  1,  12  L.  ed.  581. 

The  case  came  from  a  circuit  court  of 
the  United  States.  It  was  an  action  of 
damages  for  trespass.  The  case  grew  out 
of  what  is  commonly  known  as  the  Dorr 
Rebellion  in  Rhode  Island,  and  the  con* 
flict  which  was  brought  about  by  the  effort 
of  the  adherents  of  that  alleged  govern* 
ment,  sometimes  described  as  ''the  govern* 
ment  established  by  a  voluntary  conven* 
tion,"  to  overthrow  the  established  charter 
government.  The  defendants  justified  on 
the  ground  that  the  acts  done  by  them» 
charged  as  a  trespass,  were  done  under  the 
authority  of  the  charter  government  dur* 
ing  the  prevalence  of  martial  law,  and  for 
the  purpose  of  aiding  in  the  suppression 
of  an  armed  revolt  by  the  supporters  of 
the  insurrectionary  government.  The 
plaintiffs,  on  the  contrary,  asserted  the 
validity  of  the  voluntary  government,  and 
denied  the  legality  of  the  charter  govern- 
ment. In  the  course  of  the  trial  the  plain* 
tiffs,  to  support  the  contention  of  the  il- 
legality of  the  charter  government  and  the 
legality  of  the  voluntary  government,  "al- 
though that  government  never  was  able 
to  exercise  any  authority  in  the  state,  nor 
to  command  obedience  to  its  laws  or  to 
its  ofiScers,"  offered  certain  evidence  tend* 
ing  to  show  that  nevertheless  it  was  "tbm 
lawful  and  established  government,**  upon 
the  ground  that  its  powers  to  govern  havo 
been  ratified  by  a  large  majority  of  tho 
male  people  of  the  state  of  the  age  of 
twenty-one  years  and  upwards,   and  also 
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S^bj  a  large  ^majority  of  those  who  were 
entitled  to  vote  for  general  officers  cast 
in  favor  of  a  Constitution  which  was  sub- 
mitted as  the  result  of  a  voluntarily  as- 
sembled convention  of  what  was  alleged 
to  be  the  people  of  the  state  of  Rhode  Is- 
land. The  circuit  court  rejected  this  evi- 
dence and  instructed  the  jury  that,  as  the 
diarter  government  was  the  established 
state  government  at  the  time  the  trespass 
oecurred,  the  defendants  were  justified  in 
acting  under  the  authority  of  that  govern- 
ment. This  court,  coming  to  review  this 
ruling,  at  the  outset  pointed  out  ''the 
novelty  and  serious  nature"  of  the  ques- 
tion which  it  was  called  upon  to  decide. 
Attention  also  was  at  the  inception  di- 
rected to  the  far-reaching  effect  and  grav- 
ity of  the  consequences  which  would  be 
produced  by  sustaining  the  right  of  the 
plaintiff  to  assail  and  set  aside  the  estab- 
lished government  by  recovering  damages 
from  the  defendants  for  acts  done  by  them 
under  the  authority  of,  and  for  the  pur- 
pose of  sustaining,  such  established  gov- 
ernment. On  this  subject  it  was  said  (p. 
S8): 

'Tor,  if  this  court  is  authorized  to  en- 
ter upon  this  inquiry,  as  proposed  by  the 
plaintiff,  and  it  should  be  decided  that  the 
charter  government  had  no  legal  existence 
during  the  period  of  time  above  men- 
tioned,— if  it  had  been  annulled  by  the 
adoption  of  the  opposing  government,^ 
then  the  laws  passed  by  its  legislature  dur- 
ing that  time  were  nullities;  its  taxes 
wrongfully  collected;  its  salaries  and  com- 
pensation to  its  officers  illegally  paid;  its 
public  accounts  improperly  settled;  and 
the  judgments  and  sentences  of  its  courts 
in  civil  and  criminal  cases  null  and  void, 
and  the  officers  who  carried  their  decisions 
into  operation  answerable  as  trespassera, 
if  not  in  some  cases  as  criminals." 

Coming  to  review  the  question,  atten- 
tion was  directed  to  the  fact  that  the 
courts  of  Rhode  Island  had  recognized  the 
complete  dominancy  in  fact  of  the  charter 
^government,  and  had  refused  to  investigate 
Z*the  legality  of  the  *voluntary  government 
for  the  purpose  of  decreeing  the  established 
government  to  be  illegal,  on  the  ground 
(p.  80)  "that  the  inquiry  proposed  to  be 
made  belonged  to  the  political  power,  and 
not  to  the  judicial;  that  it  rested  with  the 
political  power  to  decide  whether  the  char- 
ter government  had  been  displaced  or  not; 
and  when  that  decision  was  made,  the  ju- 
dicial department  would  be  bound  to  take 
notice  of  it  as  the  paramount  law  of  the 
•tate,  without  the  aid  of  oral  evidence 
or  the  examination  of  witnesses,  etc."  It 
further  remarked: 
This   doctrine   is    clearly    and   forcibly 


stated  in  the  opinion  of  the  supreme  court 
of  the  state  in  the  trial  of  Thomas  W. 
Dorr,  who  was  the  governor  elected  under 
the  opposing  Constitution,  and  headed  the 
armed  force  which  endeavored  to  maintain 
its  authority." 

Reviewing  the  grounds  upon  which  these 
doctrines  proceeded,  their  cogency  was 
pointed  out  and  the  disastrous  effect  of 
any  other  view  was  emphasized,  and  from 
a  point  of  view  of  the  state  law  the  con- 
clusive effect  of  the  judgments  of  the 
courts  of  Rhode  Island  was  referred  to. 
The  court  then  came  to  consider  the  cor^ 
rectness  of  the  principle  applied  by  the 
Rhode  Island  courts,  in  the  light  of  §  4 
of  article  4  of  the  Constitution  of  the 
United  States.  The  contention  of  the 
plaintiff  in  error  concerning  that  article 
was,  in  substantial  effect,  thus  pressed  in 
argument:  The  ultimate  power  of  sov- 
ereignty is  in  the  people;  and  they,  in  the 
nature  of  things,  if  the  government  is  a 
free  one,  must  have  a  right  to  change  their 
Constitution.  Where,  in  the  ordinary 
course,  no  other  means  exists  of  doing  so, 
that  right,  of  necessity,  embraces  the  pow- 
er to  resort  to  revolution.  As,  however^ 
no  such  right,  it  was  urged,  could  exist 
under  the  Constitution,  because  of  the  pro- 
vision of  §  4  of  article  4,  protecting  each 
state,  on  application  of  the  legislature,  or 
of  the  executive,  when  the  legislature  can- 
not be  convened,  against  domestic  violence,  9 
it  followed  that  the  guaranty  of  a  republi- J 
can  government  in  form* was  the  means* 
provided  by  the  Constitution  to  secure  the 
people  in  their  right  to  change  their  gov- 
ernment, and  made  the  question  whether 
such  change  was  rightfully  accomplished 
a  judicial  question,  determinable  by  the 
courts  of  the  United  States.  To  make  the 
physical  power  of  the  United  States  avail- 
able, at  the  demand  of  an  existing  state 
government,  to  suppress  all  resistance  to 
its  authority,  and  yet  to  afford  no  method 
of  testing  the  rightful  character  of  the 
state  government,  would  be  to  render  peo* 
pie  of  a  particular  state  hopeless  in  case 
of  a  wrongful  government.  It  was  pointed 
out  in  the  argument  that  the  decision  of 
the  courts  of  Rhode  Island  in  favor  of  the 
charter  government  illustrated  the  force 
of  these  contentions,  since  they  proceeded 
solely  on  the  established  character  of  that 
government,  and  not  upon  whether  the 
people  had  rightfully  overthrown  it  by 
voluntarily  drawing  and  submitting  for  ap- 
proval a  new  Constitution.  It  is  thus  seen 
that  the  propositions  relied  upon  in  this 
case  were  presented  for  decision  in  the 
most  complete  and  most  direct  way.  The 
court,  in  disposing  of  them,  while  virtual- 
ly  recognizing  the    cogency   of   the   argu- 
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imnt  ia  fo  far  ei  it  emphasized  tbe  re-  l 
•traint  upon  armed  resietanoe  to  an  exist- 
ing state  government,  arising  from  the 
provision  of  S  4  of  article  4,  and  the  re- 
sultant necessity  for  the  existence  some- 
where in  the  Constitution  of  a  trihtmal* 
upon  which  the  people  of  a  state  could 
rely,  to  protect  tiiem  from  the  wrongful 
continuance  against  their  will  of  a  govem- 
ment  not  republican  in  form,  proceeded  to 
inquire  whether  a  tribunal  existed  and  its 
character.  In  doing  this  it  pointed  out 
that,  owing  to  the  hiherent  political  char- 
acter of  such  a  question,  its  decision  was 
not  by  the  Constitution  vested  in  the  Ju- 
dicial department  of  the  government,  but 
was,  on  tiie  contrary,  exclusively  committed 
to  the  legislative  department,  by  whose 
action  on  such  subject  the  judiciary  were 
absolutely  controlled.     The  court  said    (p. 

$42)! 

•  *  "Moreover,  the  Constitution  of  the  Unit- 
•d  States,  as  far  as  it  has  provided  for  an 
emergency  of  this  kind  and  authorized 
the  general  government  to  interfere  in  the 
domestic  concerns  of  a  state,  has  treated 
the  subject  as  political  in  its  nature,  and 
placed  the  power  in  the  hands  of  that  de- 
partment. 

"The  fourth  section  of  the  fourth  article 
of  the  Constitution  of  the  United  States 
provides  that  the  United  States  shall  guar- 
antee to  every  state  in  the  Union  a  re- 
publican form  of  government,  and  shall 
protect  each  of  them  against  invasion; 
and  on  the  application  of  the  legislature 
or  of  the  Executive  (when  the  legislature 
oannot  be  convened)  against  domestie  vio- 
lence. 

"Under  this  article  of  the  Constitution 
it  rests  with  Congress  to  decide  what  gov- 
ernment is  the  established  one  in  a  state. 
For,  as  the  United  States  guarantee  to 
each  state  a  republican  government,  Con- 
gress must  necessarily  decide  what  gov- 
ernment is  established  in  the  state  before 
it  can  determine  whether  it  is  republican 
or  not.  And  when  the  senators  and  rep- 
resentatives of  a  state  are  admitted  into 
the  councils  of  the  Union,  the  authority  of 
the  government  under  which  they  are  ap- 
pointed, as  well  as  its  republican  char- 
acter, is  recognized  by  the  proper  consti- 
iutional  authority.  And  its  decision  is 
binding  on  every  other  department  of  the 
government,  and  could  not  be  questioned 
in  a  judicial  tribunal.  It  is  true  that  the 
contest  in  this  case  did  not  last  long 
enough  to  bring  the  matter  to  this  issue; 
and  as  no  senators  or  representatives  were 
elected  under  the  authority  of  the  gov- 
ernment of  which  Mr.  Dorr  was  the  head. 
Congress  was  not  called  upon  to  decide  the 


controversy.     Yet  the  right  to  decide  is 
placed  there,  and  not  in  the  courts." 

Pointing  out  that  Congress,  by  the  act 
of  February  28,  1795  [1  SUt.  at  L.  424, 
chap.  36],  had  recognized  the  obligation 
resting  upon  it  to  protect  from  domestie 
violence  by  conferring  authority  upon  the« 
President  of  the  United  States, •on  the  ap-!* 
plication  of  the  legislature  of  a  state  or 
of  the  governor,  to  call  out  the  militia 
of  any  other  state  or  states  to  suppress 
such  insurrection,  it  was  suggested  that  if 
the  question  of  what  was  the  rightful  gov- 
ernment within  the  intendment  of  {  4  of 
article  4  was  a  judicial  one,  the  duty  to 
afford  protections  from  invasion  and  to 
suppress  domestic  violence  would  be  also 
judicial,  since  those  duties  were  insepar- 
ably related  to  the  determination  of  wheth- 
er there  was  a  rightful  government.  If 
this  view  were  correct,  it  was  intimated, 
it  would  follow  that  the  delegation  of  au- 
thority made  to  the  President  by  the  ad 
of  1796  would  be  void  as  a  usurpation  of 
judicial  authority,  and  hence  it  would  be 
the  duty  of  the  courts,  if  they  differed  with 
the  judgment  of  the  President  as  to  the 
manner  of  discharging  this  great  responsi- 
bility, to  interfere  and  set  at  naught  his 
action;  and  the  pertinent  statement  was 
made  (p.  43) :  "If  the  judicial  power  ex- 
tends so  far,  the  guaranty  contained  in  the 
Constitution  of  the  United  States  is  a 
guaranty  of  anarchy,  and  not  of  order.'' 

The  fundamental  doctrines  thus  so  lucid- 
ly and  cogently  announced  by  the  court, 
speaking  through  Mr.  Chief  Justice  Taney 
in  the  case  which  we  have  thus  reviewed* 
have  never  been  doubted  or  questioned 
since,  and  have  afforded  the  light  guiding 
the  orderly  development  of  our  eonstitn- 
tional  system  from  the  day  of  the  deliver- 
ance of  that  decision  up  to  the  present 
time.  We  do  not  stop  to  cite  other  cases 
which  indirectly  or  incidentally  refer  to 
the  subject,  but  conclude  by  directing  at- 
tention to  the  statement  by  the  courts 
speaking  through  Mr.  Chief  Justice  Fuller, 
in  Taylor  t.  Beckham,  178  U.  S.  648,  44 
L.  ed.  1187,  20  Sup.  Ct.  Rep.  890,  1009, 
where,  after  disposing  of  a  contention  made 
concerning  the  14th  Amendment^  and  com- 
ing to  consider  a  proposition  which  was 
necessary  to  be  decided  concerning  the  na- 
ture and  effect  of  the  guaranty  of  S  4  of 
article  4,  it  was  said   (p.  678) :  ^ 

"But  it  is  said  that  the  14th  Amend- ^ 
ment  must  be*read  with  S  ^  of  article  4,^ 
of  the  Constitution,  providing  that  'the 
United  States  shall  guarantee  to  every 
state  in  this  Union  a  republican  form  of 
government,  and  shall  protect  each  of  them 
against  invasion;  and  on  application  of 
the  legislature,  or  of  the  Executive  (whea 
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tilt  legislature  eannot  be  eonyened),  i 
agminBt  domestic  yiolenoe/  It  is  argued 
that  when  the  state  of  Kentucky  entered 
Che  Union,  the  people  'surrendered  their 
right  of  forcible  revolution  in  state  af- 
fairs/ and  reeeiyed  in  lieu  thereof  a  dis- 
tinct pledge  to  the  people  of  the  state  of 
the  guaranty  of  a  republican  form  of  gov- 
emment,  and  of  protection  against  inya- 
sion,  and  against  domestic  violence;  that 
the  distinguishing  feature  of  that  form  of 
government  is  the  right  of  the  people  to 
dioose  their  own  offioen  for  governmental 
administration;  that  this  was  denied  by 
the  action  of  the  general  assembly  in  this 
instance;  and,  in  effect,  that  this  court  has 
jurisdiction  to  enforce  that  guaranty,  al- 
beit the  judiciary  of  Kentucky  was  unable 
to  do  so  because  of  the  division  of  the 
powers  of  government.  And  yet  the  writ 
before  us  was  granted  under  §  709  of  the 
Bevised  Statutes,  U.  S.  Ck>mp.  Stat  1901, 
pb  576,  to  revise  the  judgment  of  the  state 
court  on  the  ground  that  a  constitutional 
right  was  decided  sgainst  by  that  court. 
"It  was  long  ago  settled  that  the  en- 
forcement of  this  guaranty  belonged  to  the 
political  department.  Luther  v.  Borden,  7 
How.  1,  12  L.  ed.  581.  In  that  case  it 
was  held  that  the  question,  which  of  the 
two  opposing  governments  of  Rhode  Island, 
namely,  the  charter  government  or  the  gov- 
ernment established  by  a  voluntary  con- 
vention, was  the  legitimate  one,  was  a  ques- 
tion for  the  determination  of  the  political 
department;  and  when  that  department 
had  decided,  the  courts  were  bound  to  take 
notice  of  the  decision  and  follow  it." 

It  is  indeed  a  singular  misconception  of 
the  nature  and  character  of  our  constitu- 
^tional  system  of  government  to  suggest 
Mthat  the  settled  distinction  which  the  doc- 
?  trine  just*stated  points  out  between  ju* 
dieial  authority  over  justiciable  contro- 
versies and  legislative  power  as  to  purely 
political  questions  tends  to  destroy  the 
duty  of  the  judiciary  in  proper  cases  to 
enforce  the  Constitution.  The  suggestion 
but  results  from  failing  to  distinguish  be- 
tween things  which  are  widely  different; 
that  is,  the  legislative  duty  to  determine 
the  political  questions  involved  in  deciding 
whether  a  state  government  republican  in 
form  exists,  and  the  judicial  power  and 
ever-present  duty  whenever  it  becomes  neo- 
easary,  in  a  controversy  properly  submit- 
ted, to  enforce  and  uphold  the  applicable 
provisions  of  the  Constitution  as  to  each 
and  every  exercise  of  governmental  pow- 
er. 

How  better  can  the  broad  lines  which 
distinguish  these  two  subjects  be  pointed 
out  than  by  considering  the  character  of 
the  defense   in  this  very  case?     The  de- 


fendant company  does  not  contend  here 
that  it  could  not  have  been  required  to 
pay  a  license  tax.  It  does  not  assert  that 
it  was  denied  an  opportunity  to  be  heard 
as  to  the  amount  for  which  it  was  taxed, 
or  that  there  was  anything  inhering  in  the 
tax  or  involved  intrinsically  in  the  law 
which  violated  any  of  its  constitutional 
rights.  If  such  questions  had  been  raised, 
they  would  have  been  justiciable,  and 
therefore  would  have  required  the  calling 
into  operation  of  judicial  power.  Instead, 
however«  of  doing  any  of  these  things,  the 
attack  on  the  statute  here  made  is  of  a 
wholly  different  character.  Its  essential- 
ly political  nature  is  at  once  made  mani- 
fest by  understanding  that  the  assault 
which  the  contention  here  advanced  makes 
is  not  on  the  tax  as  a  tax,  but  on  the  state 
as  a  state.  It  is  addressed  to  the  frame- 
work and  political  character  of  the  govern- 
ment by  which  the  statute  levying  the  tax 
was  passed.  It  is  the  government,  the 
political  entity,  which  (reducing  the  case 
to  its  essence)  is  called  to  the  bar  of  this 
court,  not  for  the  purpose  of  testing  ju-^ 
dicially  some  exercise  of  power,  assailed  JJ 
on  the  ground  that  its  exertion  has* in- • 
juriously  affected  the  rights  of  an  individ- 
ual because  of  repugnancy  to  some  consti- 
tutional limitation,  but  to  demand  of  the 
state  that  it  establish  its  right  to  exist  as 
a  state,  republican  in  form. 

As  the  idsues  presented,  in  their  very 
essence,  are,  and  have  long  since  by  this 
court  been,  definitely  determined  to  be 
political  and  governmental,  and  embraced 
within  the  scope  of  the  powers  conferred 
upon  Congress,  and  not,  therefore,  within 
the  reach  of  judicial  power,  it  follows  that 
the  case  presented  is  not  within  our  juris- 
diction, and  the  writ  of  error  must  there- 
fore be,  and  it  is,  dismissed  for  want  of 
jurisdiction. 

Dismissed  for  want  of  jurisdiction. 


(223  U.  S.  151.) 

FRANK  KIERNAN,  Plff.  in  Err., 
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CITY  OF  PORTLAND,  Joseph  Simon,  May 

or,  et  aL 


CONBTITUTIOITAI.  LaW    (§   68*)— POLXTIOAIi 

QuEsnoN— Republioait   Fobm  of  Gov- 
SBiTioBiTF— Initiative  and  Refebendum. 

1.  Whether  or  not  a  state  has  ceased  to  be 
republican  in  form  within  the  meaning  of 
the  guaranty  in  U.  S.  Const,  art.  4,  §  4, 
because  of  its  adoption  of  the  initiative 
and  referendum,  is  not  a  judicial  question, 
but  a  political  one,  which  tt  solely  for  Con* 
gress  to  determine. 

[Ed.  Note.— For  other  cases.  Me  Ooaitltational 
Law.  Dec.  Dig.  S  68.*] 
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O0UBT8  ((  894*)— Fedebal  Question— Lo- 
cal Law. 

2.  Questions  as  to  the  validity  under  the 
•tate  Constitution  of  Or.  Laws  1007,  chap. 
2fe6,  authorizing  the  voters  of  a  municipali- 
ty to  resort  to  the  initiative  to  amend  its 
charter,  and  as  to  the  regularity  of  the 
proceedings  leading  up  to  the  adoption  of 
an  amendment)  and  of  the  proceedings  cul- 
minating in  the  adoption  of  a  particular  or- 
dinance, are  not  Federal,  and  hence  will 
not  support  a  writ  of  error  from  the  Fed- 
eral Supreme  Oouri  to  a  state  court. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S8  1049-1077;    Dec.  Dig.  S  394.*] 

[No.  603.] 

Argued  November  3,  1911.     Decided  Feb- 
ruary 10,  1012. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Multnomah  County,  in  that  state, 
dismissing  a  taxpayer's  suit  to  enjoin  the 
«ale  of  municipal  bonds.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  67  Or.  464,  87  L.RJL 
KK.S.)839,  111  Pac  370,  112  Pac  402. 

The  facls  are  stated  in  the  opinion. 

Messrs.  Ralph  R.  Dnniway  and  T.  J. 
Ctoisler  for  plaintiff  in  error. 

Messrs.  Frank  S.  Grant  and  William  O. 
Benbow  for  defendants  in  error. 

•Mr.   Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Following  the  incorporation  into  the  Con- 
stitution of  the  state  of  Oregon  in  1002  of 
the  initiative  and  referendum  amendment 
referred  to  in  the  case  of  Pacific  States 
Teleph.  &  Teleg.  Co.  v.  Oregon,  just  decided 
[223  U.  S.  118, 56  L.  ed.  — ,  32  Sup.  Ct  Rep. 
224],  two  other  amendments  to  the  Consti- 
tution were  adopted  by  that  method,  desig- 
nated, the  first)  as  article  4,  §  la,  and  the 
second  as  article  11,  §  2.  The  pertinent 
provisions  of  article  4,  §  la,  and  of  article 
11,  §  2,  are  in  the  margin.f 


*  The  legislature  (Laws  of  1007,  ohap.  226)  • 
authorized  municipalities  to  provide  by  or- 
dinance for  carrying  into  effect  the  initia- 
tive and  referendum  powers  reserved  by  the 
amendment  to  the  Constitution  just  quoted. 
The  city  of  Portland  adopted  ordinance  No. 
16,311,  providing  the  methods  by  which  the 
initiative  and  referendum  powers  of  the  city  ^ 
should  be  exerted.     We  quote  in  the  mar^^ 
gint  from  the  opinion  of  the*supreme  court* 
of  Oregon  [67  Or.  467,  87  L.R.A.(N.S.)839, 
111  Pac.  370]   in  this  case  the  facts  con- 
cerning the  action  taken  by  the  municipality 
leading  up  to  the  adoption  of  an  ordinance 
which  forms  the  subject-matter  of  thia  con- 
troversy. 

The  ordinance  in  question  was  entitled, 
"To  Amend  Article  6  of  Chapter  3  of  the 
Charter  of  the  City  of  Portland  •  .  . 
by  Inserting  a  Section  in  Said  Article  6  of 
Chapter  3  after  Section  118,  and  before  Seo- 
tion  110  Thereof,  Which  Shall  Be  Designat- 
ed in  the  Charter  as  Section  One  Hundred 
and  Eighteen  and  a  Half  (118})  of  Article  6 
of  Chapter  3."  Omitting  details,  the  amend- 
ment conferred  upon  the  council  of  the  city 
authority  to  issue  and  dispose  of  bonds  of 
the  city  not  exceeding  two  millions  of  dol- 
lars, to  be  sold,  as  occasion  might  require, 
to  enable  the  executive  board  of  the  city  of 
Portland  to  construct,  in  the  name  of  the 
city  of  Portland,  a  bridge  with  proper  ap- 
proaches and  terminals  "across  the  Will»> 
mette  river  in  said  city,  from  Broadway 
street  at  or  near  its  intersection  with  Lar- 
rabee  street,  on  the  east  side  of  said  river. 
.  •  •  '*  The  amendment  gave  power  to 
the  executive  board  in  building  the  author- 
ized bridge,  to  "erect  and  construct  .  •  • 
subject  to  such  regulations  as  may  be  im- 
posed by  the  United  States,  piers,  abut- 
ments, and  other  necessary  supports  in  the 
bed  of  the  Willamette  river  for  the  founda- 
tion of  such  bridge."  Again,  as  stated  by 
the  supreme  court  of  Oregon,  pursuant  to 
the  submission  to  voters,  as  above  stated* 
"on  June  7th  the  election  was  held,  at  which 
there  were  cast  for  the  amendment  10,087 


fArticle  4,  §  la.  .  .  .  The  initiative 
and  referendum  powers  reserved  to  the  peo- 
ple by  this  Constitution  are  hereby  further 
reserved  to  the  legal  voters  of  every  mu- 
nieipality  and  district,  as  to  all  local,  spe- 
cial, and  municipal  legislation,  of  every 
character,  in  or  for  their  respective  munici- 
palities and  districts.  The  manner  of  ex- 
ercising said  powers  shall  be  prescribed  by 
general  laws,  except  that  cities  and  towns 
may  provide  for  the  manner  of  exercising 
the  initiative  and  referendum  powers  as  to 
their  municipal  legislation.  Not  more  than 
10  per  cent  of  the  legal  voters  may  be  re- 
quired to  order  the  referendum,  nor  more 
than  16  per  cent  to  propose  any  measure  by 
the  initiative,  in  any  city  or  town. 


Article  11,  §  2.  Corporations  may  be 
formed  under  general  laws,  but  shall  not 
be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall 
not  enact,  amend,  or  repeal  any  character 
or  act  of  incorporation  for  any  municipality, 
city,  or  town.  The  legal  voters  of  every  city 
and  town  are  hereby  granted  power  to  en* 
act  and  amend  their  municipal  charter,  sub- 
ject to  the  Constitution  and  criminal  laws 
of  the  state  of  Oregon. 

$0n  April  7,  1008,  an  initiative  petition, 
containing  the  required  number  of  signa* 
tures,  was  filed  with  the  council,  requesting 
the  city  to  build  a  bridge  across  the  Willa- 
mette river,  from  Broadway  street  in  East 
Portland,  to  the  west  side  of  the  river. 


*F<ar  other  omm  ■••  same  topic  4k  S  stumbbb  in  Deo.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indezee 
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votes,  and  against  it  6^061,  and  on  June  2l8t 
the  mayor  proclaimed  that  the  amendment 
had  been  adopted."  Following  the  adop- 
•  tion  of  the  ordinance,  on  October  27,  1909, 
•*the  council  passed  an  ordinance*  (No. 
20,208),  authorizing  the  issue  and  sale  of 
two  hundred  ani  fifty  thousand  dollars  of 
the  bonds  provided  for  in  the  amendment  to 
the  charter  for  the  purpose  of  obtaining 
funds  to  commence  the  construction  of  the 
bridge.  On  the  promulgation  of  this  ordi- 
nance the  present  suit  was  begun  by  the 
plaintiff  in  error  in  a  state  court,  with  the 
object  of  enjoining  the  sale  of  the  bonds, 
and  preventing  the  carrying  out  of  the 
amendment  of  the  city  charter  which  had 
been  adopted  in  pursuance  of  the  vote  as 
above  stated.  The  right  to  stand  in  judg- 
ment for  this  purpose  was  based  upon  the 
interest  of  the  complainant  as  a  citizen  and 
taxpayer.  The  complaint  stated  a  multi- 
tude of  grounds,  assailing  in  every  con- 
ceivable form  the  power  to  authorize  the 
voters  of  the  municipality  to  resort  to  the 
initiative  for  the  purpose  of  amending  the 
eharter;  and  the  repugnancy  of  the  delega- 
tion of  that  power  and  of  the  charter 
amendment  adopted  in  pursuance  of  it  to 
many  provisions  of  the  state  Constitution 
and  the  Constitution  of  the  United  States. 
The  regularity  of  the  proceedings  taken  to 
adopt  the  amendment  was  also  elaborately 
assailed.  The  city  answered.  The  case  was 
submitted  to  the  trial  court  on  bill  and  an- 
swer, and  resulted  in  the  dismissal  of  the 
bill.  The  case  was  taken  to  the  supreme 
court  of  the  state,  where  that  judgment  was 


affirmed.  The  court  delivered  two  opinions, 
one  on  the  first  hearing  and  the  other  on  m 
rehearing.  The  first  carefully  disposed  of 
the  many  objections  made  to  the  power  un- 
der the  state  Constitution  to  confer  on  the 
voters  of  the  municipality  the  authority  to 
amend  the  charter,  and  to  the  regularity  of 
the  proceedings  leading  up  to  the  adoption 
of  the  amendment,  and  to  the  proceedings 
culminating  in  the  adoption  of  the  assailed 
ordinance.  The  various  contentions  concern- 
ing these  subjects,  based  upon  the  Consti- 
tution of  the  United  States,  were  also  dis- 
posed of  in  the  course  of  the  opinion.  We 
have  not  examined  the  petition  for  the  re-  e9 
hearing,  as  it  was  omitted  in  printing  theJJ 
record,  but  it  is*  inferable,  from  the  elabo-* 
rate  opinion  which  was  delivered  on  the 
rehearing,  that  the  main  grounds  urged  for 
a  rehearing  were  based  on  the  absence  of 
power  in  a  state  to  adopt  the  methods  of 
initiative  and  referendum,  and  the  effect 
of  doing  so  on  the  continued  existence  of  a 
government  republican  in  form.  We  think 
this  is  the  reasonable  inference,  as  those 
subjects  were  elaborately  reviewed  by  the 
court  on  the  rehearing. 

The  errors  assigned  are  numerous  and 
involve  assumed  state  and  Federal  ques- 
tions so  interwoven  as  to  cause  it  to  be 
difficult  to  separate  them  or  state  with 
precision  the  questions  of  a  Federal  nature 
which  they  embrace.  We  need  not,  how- 
ever, undertake  to  do  so,  as  all  the  ques- 
tions which  it  is  deemed  arise  for  considera- 
tion are  in  the  argument  reduced  to  eight 
propositions,    which    are    in    the   margin.f 


whereupon  the  city  of  Portland  took  steps 
to  obtam  plans  and  specifications  for  build- 
ing said  bridge.  On  May  8, 1908,  the  auditor 
notified  Uie  mayor  of  the  filing  of  said  peti- 
tion, and  requested  him  to  comply  with  his 
duties  under  the  charter  in  regard  thereto. 
On  October  20,  1908,  the  petition,  contain- 
ing a  sufficient  number  of  sisnatures,  was 
presented  to  the  council  at  a  legally  called 
meeting,  and  at  said  date  the  council  re- 
onested  the  opinion  of  the  city  attorney  as 
to  the  validity  thereof.  On  October  27, 
1908,  the  attorney  filed  his  opinion,  affirm- 
ing its  validity,  and  thereafter,  on  November 
11,  1908,  the  council  passed  an  ordinance 
(No.  18,631)  submitting  to  a  vote  of  the 
people  an  amendment  to  the  city  charter, 
providing  for  the  construction  of  said  bridge, 
and  for  issuing  bonds  in  the  sum  of  not  to 
exceed  $2,000,000  to  pay  for  the  same,  des- 
ignating said  proposed  amendment  as  §  118) 
of  art.  6  of  chap.  3,  and  on  November  25, 
1908,  the  council  passed  a  resolution,  sub- 
mitting the  proposed  amendment  to  a  vote 
of  the  people  at  a  special  election  on  April 
23,  1909.  Thereafter,  on  February  17,  1909, 
the  council  passed  an  ordinance  (No.  18,- 
976),  amendmg  ordinance  No.  18,531,  so  as 


to  fix  the  date  of  the  election  on  May  8, 
1909,  instead  of  April  23d,  as  originally 
specified.  On  March  31,  1909,  the  council 
passed  an  ordinance  (No.  19,174)  expressly 
repealing  ordinance  No.  18,531  as  amended, 
and  no  special  election  was  held  under 
any  ordinance  or  resolution.  On  March  31, 
1909,  the  same  date  as  that  of  the  repeal- 
ing ordinance,  a  resolution  was  passed,  au- 
thorizing the  submission  of  the  charter 
amendment  to  a  vote  of  the  people  at  the 
general  election  to  be  held  June  7,  1909. 
More  than  twenty  days  prior  to  the  election 
the  auditor  of  the  city  published  the  pro- 
posed charter  amendment,  with  the  ballot  in 
full,  in  the  city's  official  newspaper,  as  re- 
quired by  law,  and  also  sent  out  and  dis- 
tributed copies  of  said  amendment  to  the 
voters  of  the  city." 

fl.  Can  the  state  of  Oregon  legally  adopt 
the  initiative  and  referendum  amendment 
to  its  Constitution,  article  4,  §  1,  attempted 
to  be  adopted  June  2,  1902,  and  printed 
above,  page  225? 

2.  Can  the  electors  of  the  state  of  Oregon 
legally  adopt  the  further  initiative  and 
referendum  amendments  to  its  Constitu- 
tion, article  4,  §  la,  and  article  11,  S  2» 
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Coming  to  test  these  propositions,  we  think 
Son  their  face  it  is  apparent  they  are  dis- 
•  posed  of  by  either  or* both  of  one  or  two 
ooBsiderations, —  (a)  the  necessary  opera- 
tion and  effect  of  the  opinion  in  Pacific 
States  Teleph.  &  Teleg.  Co.  ▼.  Oregon,  Just 
announced,  or  (5)  the  conclusive  effect  on 
questions  of  a  local  and  state  character  re- 
sulting from  the  action  of  the  court  below, 
and  hence  that  none  of  them  have  a  founda- 
tion sufficiently  substantial  to  support  the 
exertion  of  jurisdiction. 

In  saying  this  we  are  not  unmindful  that 
one  of  the  assignments  is  based  upon  the 
contention  that,  as  the  Willamette  river 
was  navigable,  there  was  no  power  to  build 


a  bridge  over  It  without  the  consent  of  the 
government  of  the  United  States.  But  in 
the  first  place,  we  are  unable  to  perceive 
upon  what  theory  the  complainant  possessed 
the  right  to  raise  such  a  question,  and  ia, 
the  second  place,  the  ordinance  which  em-< 
powered  the  bridge  expressly* exacted  that 
it  should  be  built  in  conformity  to  the  re- 
quirements of  the  authorities  of  the  United 
States.  It  is  to  be  observed  that  both  sides 
refer  to  and  insert  in  their  printed  argu- 
ments an  act  of  the  legislature  of  Oregon 
passed  since  this  writ  of  error  was  sued 
out.  Nothing  could  be  more  complete  and 
comprehensive  in  the  manifestation  of  a 
purpose,  so  far  as  there  was  power  to  do  so. 


attempted  to  be  adopted  June  4,  1906,  by 
virtue  of  said  article  4,  S  ^>  ^^^  printed 
above,  page  225? 

3.  Can  the  electors  of  the  city  of  Port- 
land legally  adopt  the  pretended  §  118^ 
of  the  charter  of  the  city  of  Portland, 
which  is  printed  above  in  this  brief, 
by  virtue  of  the  above-mentioned  initiative 
and  referendum  amendments  to  the  Oregon 
Constitution? 

4.  Can  the  city  of  Portland  legallv  is- 
sue bonds,  tax  plaintiff  in  error,  and  build 
•aid  Broadwajr  bridge  across  the  navigable 
Willamette  river  owned  by  the  state  of 
Oregon,  by  virtue  of  the  said  §  118}  of  the 
eharter,  attempted  to  be  adopted  at  said 
city  election  under  said  system  of  govern- 
ment T 

6.  The  supreme  court  of  Oregon  commit- 
ted error  in  deciding  that  the  pretended 
§  118i  is  invalid  in  so  far  as  it  attempts 
to  impose  the  care  and  maintenance  of  the 
Broadway  bridge  upon  Multnomah  county, 
and  then  holding  that  said  clause  is  sever- 
able from  the  rest  of  the  section,  and  the 
remainder  of  the  section  is  valid,  as  thereby 
the  supreme  court  of  Oregon  attempted  to 
legislate    and    authorize    the    taxation    of 

Slaintiff  in  error,  and  deprived  him  of  the 
kw  of  the  land. 

0.  The  supreme  court  of  Oregon  com- 
mitted error  in  deciding  that  the  granting 
of  a  franchise  and  building  a  bridge  across 
the  Willamette  river,  owned  by  the  state 
of  Oregon  and  controlled  jointly  by  the 
United  States  of  America  and  the  state  of 
Oregon,  is  a  municipal  purpose  instead  of 
•  state  purpose,  and  can  be  granted  by  the 
electors  of  the  city  of  Portland  in  amending 
the  charter  of  the  city  of  Portland  under 
the  said  "Oregon  system,"  as  said  decision 
denied  to  plaintiff  in  error  the  law  of  the 
land. 

7.  The  supreme  court  of  Oregon  com- 
mitted error  in  deciding  that  the  council 
and  electors  of  the  city  of  Portland  can 
enact  a  charter  amendment  to  the  charter 
of  the  city  of  Portland,  under  said  "Oregon 
system,"  by  which  the  city  could  issue 
bonds  in  a  large  amount  and  tax  the  prop- 
erty of  plaintiff  in  error  for  the  payment 
of  the  bonds  as  a  munioipal  purpose,  when 
it  is  a  state  purpose,  and  it  is  not  within 


the  constitutional  power  of  the  people  of 
the  state  of  Oregon  to  delegate  tne  power 
to  tax  without  limitation,  and  exercise  state 
powers  to  the  electors  of  a  municipally, 
and  the  attempt  to  do  so  is  in  violation  of 
§  1  of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States;  also  in  viola- 
tion of  §§  3  and  4  of  article  4  of  the  Con- 
stitution of  the  United  States  of  America* 
as  such  grant  of  power  would  be  for  the 
state  of  Oregon  to  commit  state  suicide, 
and  dissolve  the  state  of  Oregon  into  as 
many  smaller  states  as  there  are  munici- 
palities within  the  state^  and  to  change  the 
republican  government  of  the  state  of  Ore- 
gon into  a  confederacy  of  cities  within  the 
state  of  Oregon,  and  tends  to  destroy  our 
system  of  government  created  and  guar- 
anteed by  &e  Constitution  of  tiie  United 
States  of  America. 

8.  The  supreme  court  of  Oregon  erred  in 
holding  and  deciding  that  pla&tiff,  a  eiti* 
sen  of  the  United  S&tes,  must  ooAform  his 
conduct  and  hold  his  property  in  state  mas- 
ters and  tax  matters,  to  a  rule  of  conduct 
or  law  enacted  by  mere  numbers  of  people 
and  assemblages  of  people  within  the  bor- 
ders of  a  municipality,  because  it  is  not  in 
accordance  with  due  process  of  law  and  is 
in  violation  of  the  law  of  the  land  to  re- 
quire any  cttisen  of  the  United  States  to 
conform  his  conduct,  and  hold  his  property 
in  state  matters  and  in  tax  matters,  to  a 
rule  of  conduct  or  law,  enacted  directly  by 
mere  numbers  of  people  or  assemblages  A 
people  within  a  municipal  corporation,  and 
IS  contrary  to  §  1  of  tne  14th  Amendment 
to  the  Constitution  of  the  United  States  of 
America;  §§  3  and  4  of  article  4  of  the 
Constitution  of  the  United  States  of  Amer- 
ica; and  also  is  contrary  to  the  implied 
provisions  of  the  Constitution  of  the  United 
States  that  government  of  the  several 
states  shall  be  representative  in  form,  and 
that  the  several  states  shall  create  and 
maintain  representative  legislative  assem- 
blies, and  that  the  citizens  of  the  United 
States  shall  be  protected  in  their  rights  of 
enjoyment  of  life,  liberty,  and  property  by- 
the  law  of  the  land,  which  is  an  inherent 
attribute  of  citizenship  of  the  United. 
States*  which  no  state  or  its  people  nmy 
impair* 
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to  cure  any  and  avery  possible  defect.  Its 
title  is  an  indication  of  its  purpose  and 
scope: 

"An  act  to  authorize  the  construction  of 
a  bridge  known  as  the  Broadway  bridge,  to 
be  built  across  the  Willamette  river  in  the 
city  of  Portland,  in  the  state  of  Oregon, 
and  to  cure  any  errors  or  irregularities  in 
•  the  passage  of  the  amendment  to  the  char- 
s' ter  of  the  eity  of  Portland,  •authorizing 
sneh  bridge,  and  to  yalidate  and  confirm  the 
bonds  issued  or  to  be  issued  for  tha  con- 
stmctioii  therefor/' 


We  have  not  deemed  it  neoessaiy  to  take 
into  consideration  the  act  of  Congress  (36 
Stat,  at  L.  chap.  253,  p.  1348)  expressly 
approving  the  authority  granted  to  build 
the  bridge,  so  far  as  the  United  States 
was  concerned,  and  ratifying  any  infirmity 
which  might  otherwise  have  arisen  in  that 
regard. 

It  follows  that  the  writ  of  error  must  be^ 
and  it  iS|  dismissed  for  want  of  jurlsdio- 
tion* 
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COUBTS  (§  391*)— SUPBEMB  COTrnT—FEDBB- 

▲L  Question— Decision  on  Non-Fbdsb- 
▲L  Gbound. 

1.  A  decision  of  a  state  court  dismissing 
A  suit  by  a  foreign  corporation  to  recoYor 
back  a  franchise  tax  imposed  under  a  state 
statute  which  is  alleged  to  contravene  the 
Federal  Constitution,  which  decision  rests 
in  part  on  the  ground  that  the  tax  was 
voluntarily  paid,  cannot  be  reviewed  in  tlie 
Federal  Supreme  Court  if  the  question  as 
to  voluntaiy  payment  fairly  arises  on  the 
record,  although  the  Federal  questions  may 
have  been  actually  considered  and  deter* 
mined  by  the  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  U  1045,  1092 ;    Dec.  Dig.  |  89L*] 

Taxation    (|  638*)— Paticbni^Recoveby 
Back. 

2.  The  payment  by  a  foreign  corporation 
of  the  franchise  tax  imposed  by  Tex.  Laws 
1906,  chap.  19,  to  escape  the  consequences 
•f  the  self-executing  provisions  of  the  stat- 
ute, under  which  a  corporation  failing  to 
pay  tJie  tax  incurs  a  penalty  and  forfeits 
its  right  to  do  business  in  the  state,  and 
its  right  to  sue,  is  not  voluntary,  so  as  to 
defeat  the  right  to  recover  back  the  tax  as 
paid  under  protest. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  9M.  1000;    Dee.  Dig.  I  6S8.*] 

Taxation    (|  541*)— Payment— Reooveet 
Back. 

3.  A  foreign  corporation  doing  only  an 
interstate  business,  and  therefore  not  lia- 
ble to  the  franchise  tax  imposed  by  Tex. 
Laws  1905,  chap.  19,  cannot  recover  back 
the  amount  of  such  tax,  as  paid  under  the 
duress  of  the  self-executing  provisions  of 
the  statute,  under  which  a  corporation  fail- 
ing to  pay  the  tax  incurs  a  penalty  and 
forfeits  its  right  to  do  business  in  tiie 
state,  and  its  right  to  sue. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  1002 ;   Dec  Dig.  8  641.*] 

[No.  88.] 

Aigued  December  11,  1911.     Decided  Feb- 
ruary 19,  1912. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas,  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Travis  County,  in  that  state,  sus- 
taining the  demurrer  to  the  complaint  in 
an  action  by  a  foreign  corporation  to  re- 
cover back  a  franchise  tax.    Affirmed. 

See  same  case  below,  52  Tex.  Civ.  App. 
034,  115  S.  W.  361. 

Statement  by  Mr.  Justice  Ijamar: 

In  this  suit  against  Shannon,  secretary 

of   state   for   Texas,   for   the  recovery   of 

taxes    paid    under    protest,    the    plaintiff, 

Gaar,  Scott,  k  Company,  alleged  that  it  is 


a  corporation  chartered  by  the  laws  of  In- 
diana, in  which  state  it  has  its  principal  3 
place  of  business,  and  where  it^manufac-? 
tures  machinery;  that  in  1901  it  paid  the 
amount  of  franchise  tax  required  of  for- 
eign corporations,  and  obtained  from  the 
state  of  Texas  a  permit  to  do  business  for 
ten  years.  This  permit,  it  alleges,  was  a 
contract  which  could  not  be  impaired,  but» 
notwithstanding  that  fact,  the  legislature, 
in  1905,  passed  an  act  requiring  foreign 
companies  doing  business  in  Texas  to  pay 
a  still  higher  franchise  tax,  measured  l^ 
their  capital  and  surplus,  and  provided 
that  if  the  same  was  not  paid  by  May  1st, 
a  penalty  of  25  per  cent  should  be  added, 
and  if  not  paid  hy  July  1st,  the  permit  to 
do  business  in  the  state  should  be  forfeited 
'^without  judicial  ascertainment,"  and  the 
company  deprived  of  the  right  to  sue  in 
the  courts.  It  alleged  that  the  secretary 
of  state  had  mailed  to  the  company  a  cir- 
cular calling  attention  to  the  provisions 
of  the  act,  and  thereupon,  and  before  May 
1,  1905,  and  again  before  May  1,  1906,  un- 
der the  duress  of  this  statute,  the  company 
had  paid  the  tax  demanded,  under  protest 
and  with  written  notice  that  it  reserved 
the  right  to  sue  for  the  recovery  of  the 
amount  exacted  by  an  unconstitutional 
law. 

The  petition  alleges  that  plaintiff  "onl^ 
iranaaci8  an  interstate  huaineee  in  the 
etaie  of  Teaoaa  tn  the  sole  of  ite  manu^ 
factured  produete.  That  it  employs  at  Dal- 
las and  Houston,  Texas,  agents  who  solicit 
and  superintend  the  soliciting  of  orders  for 
the  goods  manufactured  by  it  at  Richmond, 
Indiana,  and  that  this  applies  to  all  good« 
sold  by  your  petitioner  in  the  state  of 
Texas,  and  your  petitioner  further  alleges 
that  it  was,  at  the  time  this  permit  was 
granted  to  do  business  in  the  state  of  Tex- 
as, and  that  it  now  is,  and  has  been  ever 
since  said  permit  was  granted  to  it,  en- 
gaged in  an  interstate  conunerce  business.** 

The  only  prayer  was  for  the  recovery  of 
the  taxes  paid  for  the  years  1905  and  1906. 
The  defendant's  generaJ  demurrer  was  sus- 
tained. 52  Tex.  Civ.  App.  634,  115  S.  W. 
361. 

Messrs.  C.  E.  More,  Almon  W.  Bulkley, 
and  J.  L.  Patterson  for  plaintiff  in  error. 

Mr.  Jewel  P.  Lightfoot,  Attorney  Gen- 
eral of  Texas,  and  Mr.  James  D.  Wal- 
tliall,  Assistant  Attorney  Qeneral,  for  de- 
fendant in  error. 

*Mr.     Justice  liamar,  after  making  the  7 
foregoing  statement,  delivered  the  opini<A 
of  the  court: 

On  writ  of  error  to  a  Judgment  sustain- 
ing defendant's  demurrer  to  the 
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for  the  reeoTery  of  taxes  paid  under  pro* 
testy  the  court  of  appeals  of  Texas  con- 
sidered all  the  assignments  of  error.  It 
held  that  the  permit  of  1901,  to  do  busi- 
ness for  ten  years,  was  not  a  contract,  and 
that  therefore  the  state^  during  that  pe- 
riod, might  demand  an  increased  or  addi- 
tional franchise  tax.  It  ruled  that  foreign 
eorporations  might  be  altogether  excluded, 
or  required  to  pay  a  discriminatory  tax  as 
the  condition  of  the  right  to  do  business 
in  Texas.  It  further  held  that  even  if 
there  bad  been  merit  in  plaintiflPs  conten- 
tion, it  was  not  entitled  to  recover  the 
taxes  for  1905  and  1906,  because  they  had 
been  voluntarily   paid. 

1.  If  the  record  affords  a  basis  for  sus- 
taining the  last  proposition,  this  court  can- 
not consider  whether  the  act  violates  the 
14th  Amendment,  or  the  commerce  and 
contract  clauses  of  the  Constitution.  For, 
as  repeatedly  ruled,  where  a  state  court 
has  decided  against  the  plaintiff  in  error 
on  a  matter  of  general  law  broad  enough 
to  sustain  the  judgment,  this  court  will 
not  consider  the  Federal  questions,  even 
though  they  may  have  been  actually  con- 
sidered and  determined  adversely  to  his 
contention.  Hale  v.  Akers,  132  U.  8.  554, 
564,  33  L.  ed.  442,  446,  10  Sup.  Ct  Rep. 
171.  The  principle  has  been  enforced  in 
eases  where  the  ruling  of  the  state  court 

^was  based  on  the  application  of  the  doc- 
^  trine  of  re$  judicata,  laches,  statute  of 
•  limitations,  and  others  *similar  in  Icind  to 
that  involving  the  effect  of  a  voluntary 
payment.  Northern  P.  R.  Co.  v.  Ellis,  144 
U.  S.  458,  36  Ih  ed.  504,  12  Sup.  Ct  Rep. 
724;  Hale  v.  Lewis,  181  U.  S.  473,  45  L. 
ed.  969,  21  Sup.  Ct.  Rep.  677;  Moran  v. 
Horsky,  178  U.  S.  205,  44  L.  ed.  1038,  20 
Sup.  Ct  Rep.  856;  Pierce  v.  Somerset,  171 
17.  S.  648,  43  L.  ed.  319,  19  Sup.  Ct  Rep. 
64;  Rector  v.  Ashley,  6  Wall.  142,  18  L.  ed. 
783. 

It  is,  however,  equally  well  settled  that 
if  the  Federal  question  is  properly  pre- 
sented and  necessarily  controls  the  deter- 
mination of  the  case,  the  appellate  juris- 
diction of  this  court  is  not  defeated  be- 
cause the  decision  is  put  upon  some  mat- 
ter of  local  law.  West  Chicago  Street  R. 
Go.  T.  Chicago,  201  U.  S.  506,  520,  50  L. 
ed.  845,  850,  26  Sup.  Ct  Rep.  518.  And 
the  plaintiff  in  error  insists  that,  under 
this  rule,  the  constitutionality  of  the  stat- 
ute must  be  decided,  because  the  facts 
stated  in  the  complaint,  and  admitted  by 
the  demurrer,  do  not  afford  any  basis  for 
holding  that  the  money  was  voluntarily 
IMiid. 

2.  Neither  a  statute  imposing  a  tax,  nor 
the  execution  thereunder,  nor  a  mere  de- 
maad  for  payment,  is  treated  ms  duress. 


It  does  not  necessarily  follow  that  there 
will  be  a  levy  on  goods.  Or,  if  there  is, 
the  citizen,  to  avoid  the  consequences  of 
the  levy,  may  pay  the  money,  regain  the 
use  of  his  property,  and  maintain  a  suit 
for  the  recovery  of  what  has  been  exacted 
from  hiuL  The  legal  remedy  redresses  the 
wrong.  But  he  has  the  same  right  to  sua 
if  he  pays  under  compulsion  of  a  statute 
whose  self-executing  provisions  amount  to 
duress.  An  act  which  declares  that  where 
the  franchise  tax  is  not  paid  by  a  given 
date,  a  penalty  of  25  per  cent  shall  be  in- 
curred, the  license  of  the  c<mipany  shall  be 
canceled,  and  the  right  to  sue  shall  be  lost, 
operates  much  more  as  duress  than  a  levy 
on  a  limited  amoimt  of  property.  Pay- 
ment to  avoid  such  consequences  is  not 
voluntary  but  compulsory,  and  may  be  re- 
covered back.  Swift  &  C.  &  B.  Co.  t. 
United  States,  111  U.  S.  29,  28  L.  ed.  843, 
4  Sup.  Ct  Rep.  244;  Robertson  t.  Frank 
Bros.  Co.  132  U.  S.  28,  83  L.  ed.  238,  10 
Sup.  Ct  Rep.  5;  Oceanic  Steam  Nav.  Co. 
V.  Stranahan,  214  U.  S.  329,  53  L.  ed.  1018, 
29  Sup.  Ct  Rep.  671;  Atchison,  T.  4  aS 
F.  R.  Co.*T.  O'Connor,  decided  this  day.? 
[223  n.  S.  280, 56  K  ed.  — ,  32  Sup.  Ct  Rep. 
216].  Otherwise  plaintiff  might  be  without 
any  remedy  whatever.  For  in  Arkansas 
Bldg.  &  L.  Asso.  V.  Madden,  175  U.  S.  269, 
44  L.  ed.  159,  20  Sup.  Ct  Rep.  119,  it  was 
held  that  a  taxpayer  was  not  entitled  to 
an  injunction  against  the  enforcement  of  a 
similar  statute  of  the  state  of  Texas,  un« 
less  he  could  show  that  there  was  no  ade- 
quate remedy  at  law.  And,  as  payment 
under  such  an  act  was  treated  as  compul- 
sory, for  which  suit  might  be  maintained, 
and  as  there  was  nothing  to  indicate  in- 
ability of  complainant  to  pay,  or  of  th« 
defendant  to  respond  to  a  judgment,  the 
bill  was  dismissed  without  prejudice.  That 
necessarily  recognized  that  the  plaintiff 
had  the  right  to  pay  under  protest,  sue 
the  officer  for  the  amount  exacted,  and  re- 
cover it  back  in  case  it  should  be  mada 
to  appear  that  the  statute  was  void. 

8.  If,  therefore,  the  plaintiff  had  been  in- 
cluded in  the  class  to  which  this  statute 
applied,  and,  under  the  duress  of  its  au- 
tomatically enforced  provisions,  had  paid 
the  tax  to  avoid  the  disruption  of  its  busi- 
ness, it  could  have  maintained  an  action 
to  recover  the  amoimt  thus  exacted.  In 
that  suit  it  would  have  been  entitled  to  a 
decision  on  the  question  as  to  whether  the 
statute  was  constitutional,  and  to  a  review 
of  the  judgment  if  it  had  been  adverse  to 
the  company's  contention.  But  the  com- 
pany did  not,  in  any  sense,  come  within 
the  porriew  of  the  aot  The  plaintiff  al- 
leged that  it  was  engaged  only  in  Intet^ 

If  ao^  the  statofti  did  90C 
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reqiiire  from  U  fha  paTment  of  the  tax. 
For  tho  supreme  court  of  Texas  in  Allen 
T.  Tyson-Jones  Buggy  Co.  91  Tex.  22,  40 
8.  W.  393,  714,  and  L.  Miller  4  Go.  t. 
CkKHlman^  91  Tex.  41,  40  8.  W.  718,  had 
held  that  the  franchise  tax  act  had  no 
Implication  to  corporations  doing  an  in- 
terstate husiness.  The  duress  of  its  pro- 
Tisions,  therefore^  operated  only  on  those 
doing  intrastate  business;  and  if  the  plain- 
tiif,  on  a  mere  demand,  paid  the  tax  im* 
posed  by  a  statute  applicable  only  to  oth- 
^er  corporations,  it  had  no  more  right  to 
^1  recover  than  would  a  drygoods  merchant 
•  who  voluntarily  ^aid  a  tax  illegally  im- 
posed on  those  engaged  in  the  selling  of 
liquor. 

To  permit  those  not  affected  by  a  stat- 
ute to  pay  the  sum  thereby  assessed,  and 
then  sue  for  its  recovery  on  the  ground 
that  the  act  was  void,  would  reverse  the 
rule  that  "one  who  would  strike  down  a 
state  statute  as  violative  of  the  Federal 
Constitution  must  bring  himself  by  proper 
averments  and  showing  within  the  class  as 
to  whom  the  act  thus  attacked  is  unoon- 
stitutionaL  He  must  show  that  the  al- 
leged imconstitutional  feature  of  the  law 
injures  him,  and  so  operates  as  to  deprive 
him  of  rights  protected  by  the  Federal 
Constitution."  8outhem  R.  Co.  v.  King, 
217  U.  8.  634,  64  L.  ed.  872,  30  8up.  Ct 
Rep.  694. 

What  we  have  said  shows  that  the  ques- 
tion as  to  voluntary  payment  fairly  arose 
out  of  the  record,  and  was  not  arbitrarily 
injected  into  the  case.  Leathe  v.  Thomas, 
207  U.  8.  99,  62  L.  ed.  120,  28  8up.  Ct. 
Rep.  30.  A  decision  on  that  non-Federal 
point  could  properly  dispose  of  the  plain- 
tiff's suit  to  recover  back  what  it  had  paid. 
The  judgment  of  the  Civil  Court  of  Ap- 
peals must  therefore  be  affirmed. 


(m  V.  8.  «73.) 
NEW   MARSHALL   ENOmE   COMPANY 
and  Frank  J.  Marshall,  Flffs.  In  Err., 

V. 

MAR8HALL  ENGINE  COMPANY,  by  An- 
drew Van  Blarcom,  Its  Receiver. 

COXTBTS    (S    489*)— OONCUBBENT   JUBISDIO- 

TioN— Patent  Gases— 8pbgxfio  Pebvobm- 

AN€B. 

A  suit  by  the  assignee  of  a  patent,  to  com- 
pel the  sssignor  and  his  assignee  of  a  later 
patent,  which,  on  the  face  of  the  applica- 
tion and  letters  patent,  appears  to  be  for 
an  improvement,  to  assign  the  patent  for 
such  improvement  to  complainant,  in  com- 
pliance with  a  covenant  lor  further  assur- 
ance, is  within  the  jurisdiction  of  a  state 
court,  although  the  bill  also  asks  for  an 
injunction  against  the  sale  or  manufacture 
of  madilnea  covered  by  sneh  later  patent, 
whare  such  injunetion  wis  only  prayed  aa 


an  incident  of  a  finding  that  the  title  was 
vested  in  the  oomplainant. 

FlM.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  H  mi-lMl«  lt72-lS75 ;    Dec.  Dig.  I  488.*] 

[No.  107.] 

8ubmitted    December    15,    1911.     Decided 
February  19,  1912. 

IN  ERROB  to  the  8uperior  Court  of  the 
8tate  of  Massachusetts  for  the  County 
of  Franklin,  to  review  a  decree  affirmed  by 
the  Supreme  Judicial  Court  of  that  state, 
for  the  specific  performance  of  a  covenant 
for  further  assurance  in  the  assignment  of 
a  patent.    Affirmed. 

8ee  same  case  below  in  Supreme  Judicial 
Court,  199  Mass.  646,  85  N.  E.  74L 

Statement  by  Mr.  Justice  Idunar:  ^| 

*  On  June  1,  1886,  Letters  Patent  342,80^7 
were  issued  to  Frank  J.  Marshall  for 
an  improvement  in  pulp-beating  engines. 
Shortly  before  the  patent  expired  he  organ- 
ized the  Marshall  Engine  Company,  and 
on  September  15,  1902,  assigned  to  it  tha 
patent  and  "all  improvements  thereon  and 
renewals  of  the  same."  Marshall  was 
elected  president  of  the  company,  but  neg^ 
lected  to  have  the  assignment  recorded 
within  the  time  required  by  law.  It  con- 
tained, however,  a  provision  for  further 
assurance,  and  on  October  8,  1904,  after 
the  patent  had  expired,  Marshall  executed 
an  additional  instrument  whereby,  after 
reciting  the  former  assignment,  he  trans- 
ferred the  patent  and  ''all  further  improve- 
ments thereon  and  renewals  thereof." 

In  September,  1903,  at  the  time  the  first 
assignment  was  made,  Marshall  had  on 
file  an  application  for  a  patent  on  *aa 
improvement  on  patent  411,251,  granted 
to  E.  R.  Marshall,  and  embodies  features 
shown  in  patent  342,802,  granted  in  1886 
to  myself."  There  is  no  further  reference 
in  the  record  to  patent  411,251.  Mar- 
shall's application  was  granted,  and  on 
April  14»  1903,  Letters  Patent  725,349  were 
granted  to  him. 

No  formal  assignment  was  made,  but  it . 
is  found  as  a  fact  that,  between  September 
15,   1903,  and  the  receivership,   the  oom- 
plainant manufactured  nine  or  ten  engines 
embodying    the    improvement    covered   by^ 
patent  725,349.  k- 

*0n  June  13,  1905,  a  receiver  was  ap-* 
pointed  for  the  Marshall  Engine  Company. 
Immediately  thereafter,  Marshall  organ- 
ized under  the  laws  of  Massachusetts  a 
new  company  bearing  his  name^  and  as- 
signed to  it  this  patent  725,349.  The  New 
Biarshall  Engine  Company  took  with  no- 
tice of  the  complainant's  right. 

The  Marshall  Engine  Company,  of  New 
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Jeney,  olaimed  title  to  this  patent  725,- 
849  as  an  ''improyement"  on  patent  842^- 
802,  which  passed  by  virtue  of  the  assign- 
ment of  September  15,  1902.  It  thereupon 
filed,  through  its  receiver,  a  bill  in  the 
superior  court  of  Franklin  County,  Massa- 
chusetts, asserting  this  title,  and  praying 
that  the  defendants,  Marshall  and  the  New 
Marshall  Engine  Company,  should  he  re- 
quired to  execute  and  deliver  to  it  an  as- 
signment in  due  form  to  patent  725,849, 
■o  as  to  entitle  it  to  be  recorded  in  the 
Patent  Office,  and  also  that  the  defendants, 
their  successors  and  assigns,  should  be  en- 
joined from  manufacturing  or  selling  ma- 
chines covered  by  patent  725,349. 

The  defendants  answered,  admitting  or 
denying  the  several  allegations  of  the  bill, 
but  setting  up  no  affirmative  defense.  The 
ease  was  referred  to  a  master,  who  found 
in  favor  of  the  complainant.  Thereupon 
the  defendants  moved  to  dismiss  the  bill 
because  '^it  presents  questions  involving  an 
Inquiry  as  to  the  construction  and  scope 
of  the  patents  therein  mentioned,  of  which 
questions  the  Federal  courts  have  exclu- 
sive Jurisdiction."  The  motion  was  over- 
ruled, and  a  final  decree  was  entered  in 
favor  of  the  complainants.  The  decision 
was  affirmed  by  the  supreme  Judicial  court 
of  Massachusetts,  and  tiie  case  was  brought 
here  by  writ  of  error. 

Messrs.  Bdnraiid  A.  Whitman,  Lyman 
W.  Oriswold,  and  Frank  J.  Lawler  for 
plaintiffs  in  error. 

Mr.  Walter  H.  Bond  for  defendant  in 
gparror* 

•  *Mr.  Justice  Ijamar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  Federal  courts  have  exclusive  Juris- 
diction of  all  cases  arising  under  the  pat- 
ent laws,  but  not  of  all  questions  in  which 
a  patent  may  be  the  subject-matter  of  the 
oontroversy.  For  courts  of  a  state  may 
try  questions  of  title,  and  may  construe 
and  enforce  contracts  relating  to  patents. 
Wade  V.  Lawder,  105  U.  S.  627,  41  L.  ed. 
852,  17  Sup.  Ct  Rep.  425.  The  present 
litigation  belongs  to  this  class.  The  con- 
!•  trolling  fact  for  determination  here  is 
T  whether  patent  725,349  belongs  to^the  Mar- 
shall Engine  Company,  of  New  Jersey,  or 
to  the  New  Marshall  Engine  Company,  of 
Massachusetts.  The  complainant  did  not, 
by  its  bill  in  the  state  court,  raise  any 
question  as  to  the  validity  or  construction 
of  the  patent,  nor  did  it  make  any  claim 
for  damages  for  infringement.  The  suit 
was  an  ordinary  bill  for  spedfie  perform- 
•nes  to  eompel  Marshall  to  assign  to  eom- 
plainant  ths  improvement  on  patent  842^- 


802,  in  eomplianos  with  his  covenant  for 
further  assurance.  If  patent  725,849  was 
an  improvement  thereon,  as  on  the  face  of 
the  application  and  letters  patent  it  ap- 
peared to  be,  then  the  eomplainant  was 
entitled  to  a  decree  requiring  Marshall  to 
make  a  conveyance  which  could  be  proper* 
ly  recorded  for  the  protection  of  the  true 
owner. 

Marshall  had,  however,  in  violation  of 
his  contract^  previously  assigned  patent 
725,849  to  the  New  Marshall  Engine  Com- 
pany, which  took  with  notice  of  the  prior 
transfer.  This  company,  therfore,  held  the 
legal  title  as  trustee  for  the  complainant. 
Under  the  circumstances  the  state  court 
had  jurisdiction  to  pass  on  the  question  of 
ownership,  and  to  enter  a  decree  requiring 
Marshall,  as  patentee,  and  the  New  Mar^ 
shall  Engine  Company,  as  trustee,  to  make 
an  assignment  in  due  form  to  the  complain- 
ant. This  jurisdiction  was  based  on  gen- 
eral principles  of  equity  Jurisprudence,  and 
did  not  present  a  case  arising  under  tlie 
patent  law. 

It  is,  however,  urged  that  the  state  court 
was  ousted  of  the  Jurisdiction  to  enter  a 
decree  for  specific  performance^  because 
the  bill  went  farther,  and  prayed  that  the 
defendants,  and  each  of  them,  should  be 
enjoined  from  manufacturing  or  selling 
the  machines  covered  by  patent  725,849. 
It  is  claimed  that  this  was,  in  effect^  an 
application  and  decree  for  injunction 
against  infringement,  and  could  only  be 
granted  by  a  Federal  court. 

But  the  allegations  of  the  eomplainanfs  ^ 
bill  do  not  involve  any  eonstruction  of  thoJJ 
meaning  or  effect  of  •patent  725,849,  nor* 
does  it  charge  that  the  manufacture  or  sals 
of  engines  by  the  defendants  would  be  an 
infringement  of  the  patent,  or  of  any  right 
of  the  complainant,  if  in  fact>  patent  725/- 
849  belonged  to  the  New  Marshall  Engine 
Company.  The  injunction  was  asked  for 
only  as  an  incident  of  a  finding  that  the 
title  was  vested  in  the  complainant.  'The 
bill  .  .  •  must  be  regarded  and  treated 
as  a  proceeding  to  enforce  the  spedfie  exe- 
cution of  the  contracts  referred  to  and  not 
as  one  to  protect  the  complainants  in  the 
exclusive  enjoyment  of  a  patent  right. 
.  .  •  It  is  to  prevent  the  fraudulent  vio- 
lation of  these  contracts,  therefore,  that 
the  complainant  seeks  the  aid  of  the  court 
and  asks  for  an  injunction.**  Brown  v. 
Shannon,  20  How.  50,  57,  15  L.  ed.  827, 
828.  As  said  in  Wilson  v.  Sandford,  10 
How.  99,  13  L.  ed.  844^  <<the  injunction  is 
to  be  the  consequence  of  a  decree  san^ 
tioning  the  forfeiture.  He  alleges  no 
groimd  for  an  injunction  unless  the  con- 
tract is  set  aside.**  Here  the  injunction 
asked  for  is  to  be  tiie  eonsequenee  of  the 
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decree  Bustaining  the  eomplainant's  title. 
It  alleges  no  ground  for  injunotion  unless 
that  title  is  established. 

The  state  court  had  jurisdiction  of  the 
subject-matter  of  the  controversy.  The  re- 
lief granted  was  appropriate  to  the  cause 
€i  action  stated  in  the  bilL  The  decree 
must  therefore  be  afllrmed. 


023  U.  B.  4M.) 

PATRICE:  B.  McCarthy,  Plff.  in  Err.,  • 

▼. 

FIRST    NATIONAL    BANK    OF    RAPID 
CITY,  SOUTH  DAKOTA, 

LnOTATION   OF  AcnONB   (§  59*)— ACGBUAL 

OF    Cause— UsuRT— National    Baitxs— 

••USUBIOUB  TSANBACnOIT." 

The  ''usurious  transaction,"  from  the 
date  of  which  the  two  jears^  limitation 

Srescribed  by  U.  S.  Rev.  Stat.  §  6198,  U. 
.  Comp.  Stat.  1901,  p.  3493,  for  actions 
to  recover  back  twice  the  amount  of  inter- 
est paid  a  national  bank,  begins  to  run, 
occurs  on  the  date  of  the  payment  of  ttyt 
usurious  interest,  and  not  on  the  date  when 
the  debt  was  paid. 

[Ed.  Note.— B\>r  other  cases,  see  Limitation  of 

Actions,  Cent  Dig.  89  829-332;    Deo.  Dig.  S  69;* 

Banks,  Cent  Dig.  S  1049 ;   Usuir.  Cent  Dig.  |  4S0. 

For  other  definitions,  ■••  Words  and  Phrases, 

Tol.  Z,  p.  7246.] 

[No.  122.] 

Argued  December  19,  1911.     Decided  Feb- 
ruary 19,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Dakota,  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  Pennington  County,  in  that 
state,  in  favor  of  defendant  in  a  suit  to 
recover  back  twice  the  usurious  interest 
paid  to  a  national  bank.    Affirmed. 

See  same  case  below,  23  S.  D.  269,  23 
L.R.A.(N.S.)  335,  121  N.  W.  853,  21  A.  & 
E.  Ann.  Cas.  437. 

Statement  by  Mr.  Justice  liamar: 

Patrick  B.  McCarthy,  under  the  provi- 
sions of  Rev.  Stat.  §  5198,  U.  S.  Comp. 
Stat.  1901,  p.  3493,  brought  suit  against 
the  First  National  Bank  of  Rapid  City, 
South  Dakota,  for  twice  the  amount  of  in- 
terest paid  the  bank. 

The  complaint  alleged  that,  the  maximum 
legal  rate  being  12  per  cent,  McCarthy,  on 
August  27,  1887,  borrowed  from  the  de- 
fendant $4,000,  giving  therefor  promissory 
o»  notes  payable  at  different  dates,  each  bear- 
s' ing*18  per  cent  interest.  These  notes  were 
not  paid  at  maturity,  and  from  time  to 
time  were  renewed  at  the  same  rate.  Many 
payments  of  usurious  interest  were  made. 
The  debt  was  finally  consolidated  into  a 
note,  bearing  12  per  cent  interest,  dated 
Kay  22,  1889,  for  $5,000,  which  included 
the  original  principal  and  unpaid  interest. 


It  was  renewed  and  secured  by  mortgag* 
July  22,  1891.  McCarthy  alleges  that  be- 
tween August  27,  1887,  and  January  1, 
1897,  he  paid  on  the  original  and  renewal 
notes  various  sums,  aggregating  $3,802.74^ 
as  interest^  and  that  the  defendant  "know* 
ingly  .  .  .  applied  the  same  to  the 
payment  of  usurious  interest,  and  indorsed 
the  same  on  the  said  several  promissory 
notes  as  interest  received  thereon." 

On  January  26,  1897,  the  bank  instituted 
proceedings  to  foreclose  the  mortgage  given 
by  plaintiff,  his  wife  and  others,  to  seenre 
the  debt.  McCarthy  filed  a  plea  of  usury» 
which  was  sustained,  and,  after  purging 
the  debt  of  usury  and  forfeiting  all  inter* 
est,  a  decree  was  finally  entered,  January 
12,  1905,  foreclosing  the  mortgage  for  $5,* 
951.56,  made  up  of  the  original  debt  of 
$4,000,  taxes  paid  on  the  mortgaged  prop* 
eriy,  and  costs.  On  January  21  this  sum 
was  paid  to  the  bank,  and  on  January  2$, 
1905,  plaintiff  brought  this  suit  for  $7,605.* 
48,  or  twice  the  amount  of  interest  paid* 
The  defendant  set  up,  by  its  plea,  that  the 
action  was  barred,  because  not  brought 
within  two  years  from  the  date  of  pay* 
ment  of  the  usurious  interest.  The  plain* 
tiff  replied  that  the  statute  only  began  to 
run  from  the  date  the  debt  was  paid.  For 
the  purpose  of  showing  that  the  payments 
on  account  of  interest  ($3,802.74)  did  not 
equal  the  amount  of  the  original  debt 
($4,000),  and  that  the  judgment  had  been 
paid  (January  21, 1905)  lees  than  two  years 
before  suit,  he  offered  the  record  in  the 
foreclosure  proceedings.  It  was  excluded 
by  the  trial  court,  but  incorporated  in  the 
record  by  bill  of  exceptions. 

Messrs.  Hannts  Taylor,  Charles  W* 
Brown,  John  F.  Schrader,  and  Clarence  L. 
Lewis  for  plaintiff  in  error. 

Messrs.  Charles  J.  Buell  and  A.  K, 
Gardner  for  defendant  in  error.  ^^ 

*Mr.  Justice  Iiamar,   after  making  the*, 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Section    5198    of   the   Revised    Statutes  g^ 
(U.  S.  Oomp.  Stat.  1901,  p.  3493),  xmder^ 
which  this*suit  was  brought,  provides  that* 
"taking,  receiving,  reserving,  or  charging* 
more  than  a  lawful  rate  of  interest,  when 
knowingly  done  by  a  national  bank,  shall 
be  deemed  a  forfeiture  of  the  entire  inter- 
est.    In   case   a  greater   than    the   lawful 
rate  "has  been  paid,  the  person  by  whom 
it    has    been    paid    •    .    .    may    recover 
back    .    .    .    twice  the  amount  of  the  in- 
terest   thus    paid,     .    .    .    provided    such 
action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred.** 
The  debt  was  created  in  1887,  vns 
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In  full  in  January^  1905^  and  on  January 
26,  of  the  eame  year^  tho  maker  of  the 
note  brought  suit  to  reeoyer  twice  the 
•mount  of  the  interest  paid  thereon  prior 
to  1897. 

In  considering  the  bank's  plea  that  the 
action  was  barred  because  not  brought 
within  two  years,  and  the  plaintiff's  claim 
that  the  statute  only  ran  from  the  date 
the  debt  was  paid,  the  supreme  court  of 
South  Dakota  pointed  out  the  irreconcilable 
eonflict  in  the  cases  dealing  with  this  ques* 
tion,  and,  after  making  careful  analysis  of 
all  the  authorities,  reached  the  conclusion, 
in  which  we  concur,  that  the  statute  be- 
gins to  run  from  the  date  of  the  payment 
of  the  usurious  interest.  23  S.  D.  269,  23 
L.RJL(N.S.)  836,  121  N.  W.  853,  21  A.  ft 
E.  Ann.  Cas.  437.  Considering  this  review 
<Kf  the  decisions,  we  shall  only  discuss  the 
statute  itself,  and  that  briefly. 

National  banks  are  prohibited  from  mak* 
ing  usurious  contracts.  If  they  disregard 
its  provisions,  the  law  not  only  furnishes 
a  defense,  but  gives  a  right  of  action.  As 
to  the  defense,  there  is  no  statute  of  limi* 
tations.  Whenever  sued,  the  debtor  may 
plead  the  usurious  contract,  and  be  re* 
lieved  from  paying  any  interest  whatever. 
But  if  he  elects  to  avail  himself  of  th« 
cause  of  action,  he  must  sue  'Vithin  two 
years  from  the  time  the  usurious  transac* 
tion  occurred*** 

If  the  making  of  the  note  was  the  "usu* 
rious  transaction,"  from  which  date  the 
statute  began  to  run,  the  anomaly  of  the 
Slight  to  recover  being  barred  before  the 
•  cause  of  action  arose  would  result  in  all 
eases  where  the  debtor  for  two  years  after 
the  loan  failed  to  pay  interest,  even  though 
eipal  and  usury.  If  the  final  payment  of 
he  subsequently  discharged  the  debt,  prin- 
the  debt  is  the  "usurious  transaction,"  and 
suit  miist  be  brought  in  two  years  from 
that  date,  then  there  could  never  be  a  re* 
eovery  in  those  cases  where  the  debtor  had 
paid  usury,  but  was  not  able  to  pay  the 
debt  in  full. 

That  the  statute  does  not  begin  to  run 
from  the  date  of  the  loan,  nor  from  the 
^te  of  the  satisfaction  of  the  debt,  but 
from   the  date   interest   is   paid,   appears 
from    an     analysis     of     the     two     class- 
es of  cases  referred  to  in  Bev.  Stat  §  5198. 
noting    that    "interest    paid"  in  the    last 
•lause  is  used  in  contradistinction  to  in- 
terest "reserved  or  charged,"  in  the  first 
sentence  of  the  section.    Banks  may  make 
ordinary  loans  and  charge  interest  to  be 
eoUected  at  the  maturity  of  the  note.    But,, 
mm  they  usually  reserve  and  deduct  it  in 
eidvance,  by  way  of  disfount»  the  statute 
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is  framed  so  as  to  apply  to  cases  where 
the  interest  is  paid  by  the  debtor  as  well 
as  to  those  in  which  it  is  reserved  by  the 
bank.  These  deductions  by  way  of  discount 
are  not  treated  as  payments.  They  do 
not  come  out  of  the  debtor's  pocket,  though 
they  lessen  the  amount  which  he  receives 
when  the  loan  is  made,  and  when  sued  he 
may  plead  usury  and  escape  liability  for 
the  amount  thus  charged  or  retained.  But 
such  reservation  by  the  bank,  not  being  a 
payment  made  by  the  debtor,  he,  of  course, 
cannot  avail  himself  of  the  right  to  main- 
tain a  suit  given  only  to  those  who  have 
paid  interest. 

But  when  the  debtor  actually  makes  a 
payment^  as  interest^  and  the  bank  know- 
ingly receives  and  appropriates  it  as  such, 
the  usurious  transaction  is  complete,  the 
right  of  the  one  and  the  liability  of  the 
other  is  fixed,  the  cause  of  action  arises, 
and  the  statute  of  limitations  begins  to  run. 
There  is  no  looti9  perUtentuB,  That  privi- 
lege is  only  granted  to  those  banks  which,  e 
having  charged* usury,  may,  by  a  refusal* 
to  accept  interest  when  tendered,  show  that 
they  will  not  carry  the  illegal  contract 
into  execution,  and  thus  escape  the  twofold 
penalty. 

Those  courts  which  hold  that  the  stat* 
ute  begins  to  run  from  the  payment  of  the 
debt,  instead  of  *the  payment  of  the  inter- 
est, have  been  influenced  by  statements  of 
Mr.  Justice  Harlan  in  McBroom  v.  Scot- 
tish Mortg.  &  Land  Invest.  Co.  153  U.  S. 
318,  88  L.  ed.  729,  14  Sup.  Ct  Eep.  852, 
which  involved  the  construction  of  the  us- 
ury statute  of  the  territory  of  New  Mexico. 
That  act  differed  in  several  respects  from 
Bev.  Stat.  §  5198.  But  that  case  did  not 
rule  that  in  a  suit  under  the  act  of  Con- 
gress, the  statute  did  not  run  from  the 
date  usury  was  paid  and  received  as  such* 
This  court  did  not  understand  that  such 
was  the  meaning  of  that  case,  as  appears 
from  his  opinion  in  Brown  v.  Marion  Nat. 
Bank,  169  U.  S.  416,  42  L.  ed.  801,  18  Sup. 
Ct.  Rep.  390,  which  involved  a  construe* 
tion.  Rev.  Stat  §  5198.  For  he  there 
points  out  the  difference  between  "paying" 
and  "agreeing  to  pay,"  and  says  that,  "if 
at  any  time  the  obligee  actually  pays  usu- 
rious interest,  as  such  the  usurious 
transaction  must  be  held  to  have  then,  and 
not  before,  occurred,  and  he  must  sue 
within  two  years  thereafter." 

The  Supreme  Court  of  South  Dakota 
properly  held  that  the  recovery  of  inter* 
est  paid  more  than  two  years  before  suit 
was  brought  was  barred*  and  its  Judgment 
is  affirmed. 
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(228  n.  S.  SOL) 
QSORGE  a  LATTMER,  Appt^ 

V. 

UNITED  STATSa 

Statutes  (§  225%*)— Judicial  Gonstbuo- 

TION  —  KE-ENACTICENT  —  '*UNKANUFA0- 

TUBED  Tobacco." 

1.  Congress,  in  using  the  words  'Hmmann* 
factured  tobacco/'  in  the  tariff  act  of  1807 
(30  Stat,  at  L.  194,  169,  chap.  11,  U.  B. 
Comp.  Stat.  1901,  pp.  1679,  1648),  f  21S, 
must  be  deemed  to  have  adopted  tha 
construction  given  hy  the  Federal  Suprema 
Court  to  those  words  as  used  in  an  earliar 
tariff  act. 

[Bd.  Note.~For  other  cases,  see  Btatates,  CJent 
Dig.  9  806;    Deo.  Dig.  |  226%.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  8t  p.  71S6.] 

Customs  Dunxs  (§  20*)— Tobacco  Sweep- 
ings —  ''Unmanitfaotubbd  Tobacco"  — 
"Waste." 

2.  Tobacco  sweepings  or  serap  used  in  the 
manufacture  of  stogies  and  cigarettes  are 
dutiable  at  55  cents  a  pound,  under  the  tar* 
iff  act  of  1897,  K  215,  as  unmanufactured 
tobacco,  and  not  at  10  per  cent  ad  valorem 
under  If  463,  as  "waste  not  specially  pro- 
vided for  in  this  act." 

[Bd.  Note.— For  other  eases,  see  Onstams  Do* 
ties.  Cent  Dig.  ||  $9-71;    Dea  Dig.  I  ».• 

For  other  definitions.  Me  Words  and  Fhrasss^ 
▼ol.  8,  pp.  7406-7406,  780.] 

[No.  161.] 

Submitted  January  15,  1912.    Decided  Feb- 
ruary 19,  1912. 

APPEAL  from  the  District  Oourt  of  tht 
United  States  for  Porto  Rioo  to  review 
a  judgment  which  affirmed  a  decision  of  the 
board  of  general  appraisers,  overruling  tht 
importer's  protest  against  a  dassifioation 
of  tobacco  sweepings  by  the  collector  of  eo^ 
toms.    Affirmed. 

See  same  caae  below,  5  Porto  Rioo  IM. 
Rep.  138. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  F.  Welob  and  Edward  8. 
Hatch  for  appellant. 

Assistant  Attorney  General  Wemple  for 

CO  appellee, 
c 

•  *Mr.  Justice  Ijamar  delivered  the  opinion 
of  the  court: 

In  the  process  of  manufacturing  and 
handling  tobacco  small  pieces  are  broken 
from  the  brittle  leaves  and  fall  to  the 
floor  of  the  warehouse  or  factory.  These 
scraps  are  not  treated  as  worthless,  but 
are  swept  up,  and,  when  cleaned,  are  used 
in  the  manufacture  of  a  cheap  grade  of 
cigarettes  and  stogies. 

The  appellant  shipped  to  Porto  Rioo  a 
quantity  of  these  sweepings,  and  the  ques- 
tion arose  as  to  whether  the  shipment  was 
dutiable  at  10  per  cent  ad  valorem  as 
'Vaste  not  specially  provided  for  in  this 
aet,"  under  K  463  of  the  tariff  aet  of  1897, 
or  at  55  cents  a  pound,  as  ''tobacoo,  manu- 


32  SUPREME  COURT  REPORTER. 


Oct.  Tbbm; 


of  the  same  statute.  30  Stat,  at  L.  194^ 
169,  chap.  11,  U.  S.  Compw  Stat.  1901,  pp. 
1679,  1648.  The  customs  officer  elassed  it 
as  "unmanufactured  tobacco,''  and  required 
the  payment  of  a  duty  of  55  cents  a  pound. 
The  importer  protested  and  a  case  was 
made  to  test  the  question.  On  appeal,  the 
General  Board  sustained  the  oollector.  It 
was  affirmed  by  the  district  court  of  Porto 
Rico,  and  to  reverse  that  judgment  the 
importer  has  brought  the  case  here. 

There  has  been  some  difference  of  opin* 
ion  as  to  the  proper  classification  of  scrap 
tobacco  under  the  various  tariff  acts.  In 
United  States  v.  Schroeder,  85  C.  C.  A.  376, 
03  Fed.  448,  a  higher  grade  of  scrap  was 
held  to  be  "waste"  within  the  meaning  of 
the  tariff  act  of  1890.  [26  Stat,  at  L.  567» 
chap.  1244].  In  Seeberger  v.  Castro,  153 
U.  S.  32,  38  L.  ed.  624,  14  Sup.  Ct.  Rep. 
766,  it  was  decided  that  the  clippings  from 
the  ends  of  cigars  were  dutiable  as  un* 
manufactured  tobacco  under  the  tariff  aol 
of  1883  [22  Stat,  at  L.  488,  ehap.  121,  U* 
&  Oomp.  Stat.  1901,  p.  2247].  o 

*The  plaintiff  claims  that  this  deeision? 
has  no  application  here,  because  it  related 
to  dippings  which  were  of  a  higher  grade 
than  serap,  and  for  the  further  reason 
that^  as  the  importer  there  made  no  daim 
that  it  should  be  taxed  as  waste,  the  oourt 
did  not  pass  on  that  question.  But  it  did 
definitely  decide  that  such  material,  by 
whatever  name  called,  was  "unmanufao- 
tured  tobaooo." 

The  words,  having  received  such  a  eon- 
struetion  under  the  aet  of  1883,  must  bo 
given  the  same  meaning  when  used  in  the 
tariff  act  of  1897,  on  the  theory  that^  in 
using  the  phrase  in  the  later  statute,  Con* 
gross  adopted  the  construction  already  giv- 
en it  by  this  court.  United  States  T« 
Bamch,  this  day  decided.  [223  U.  S.  191.  56 
L.  ed.  — ,  82  Sup.  Ct.  Rep.  306.]  That  such 
was  the  intention  of  Congress  appears  fur^ 
ther  from  the  fact  that  the  duty  of  "10. 
per  cent  ad  valorem  on  waste"  is  found 
in  ^'Schedule  K— Sundries."  The  word  as 
thus  used  generally  refers  to  remnants  and 
by-products  of  small  value  that  have  not 
the  quality  or  utility  either  of  the  fin- 
ished product  or  of  the  raw  materiaL  Pat- 
ton  V.  United  States,  159  U.  S.  503,  40  U, 
ed.  234,  16  Sup.  Ct.  Rep.  89.  But  the  scrap 
here  Involved  retains  the  name  and  quality 
of  tobaooo.  It  is  tobacco,  and  as  such  it 
is  used  for  making  cigarettes  and  stogies^ 
It  was  therefore  taxable  under  Sdiedule  F» 
which  fixies  the  duty  on  tobacco  in  all  ita 
forms, — ^manufactured  or  unmanufaetored. 
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(US  U.  8.  606.) 

WILLIAM  MTTiLKR,  PUT.  in  Err.» 

▼. 

WILL  R.  KING,  Subetitiited  for  the  First 
National  Bank  of  Payette,  Idaho. 

Banks  and  BAHiaifO  (|  258*)— Powebs 
OF  Nationai.  Banks  —  Collections  — 
"Banking." 

A  national  banic  is  acting  within  the  scope 
«f  its  power,  under  U.  8.  Bey.  Stat.  §  6136, 
U.  8.  Comp.  Stat.  1001,  p.  3455,  to  exercise 
"all  such  incidental  powers  as  shall  be  nee- 
tasarj  to  e&rry  on  banking,''  where  it  ac- 
aepts  an  assignment  of  a  judgment  for  col- 
lection, and  agrees  to  hold  the  proceeds  sub- 
ject to  the  order  of  the  assignor;  and,  if  its 
attorney,  after  collecting  the  money,  im- 
properhr  P&y>  it  oyer  to  a  corporation  which 
claimed  thi^  the  cause  of  action  had  been 
iranaferied  to  it  prior  to  the  rendition  of 
the  judgment,  the  oank  may  sue  in  its  own 
name  conformably  to  the  local  law,  to  re- 
eoyer  from  such  attorney  the  proceeds  of  the 
judgment. 

[Bd.  Note.— For  other  cases,  tee  Banks  and 
Banking.  Dec.  DIs.  |  268.* 

For  other  iJeflnltlonB,  see  Words  and  Phrases* 
yol.  1,  pp.  €97,  €98 ;   vol.  S,  p.  7687.] 

[No.  153.] 

Argued  January  22  and  23,  1012.    Decided 
February  19,  1912. 

IN  ERROR  to  the  Supreme  C6urt  of  the 
State  of  Oregon  to  review  a  judgment 
which  aiBrmed  a  judgment  of  the  Circuit 
Court  for  Malheur  County,  in  that  state, 
in  faror  of  the  assignee  of  a  national  bank 
in  an  action  to  reooyer  from  its  attorney  the 
proceeds  of  a  judgment  assigned  to  it  for 
eolleotion,  which  such  attorney  had  improp- 
arly  paid  oyer  to  a  third  person.    Affirmed. 

See  same  case  below,  53  Or.  53,  97  Pae. 
842. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Richards  and  Oliyer 
O.  Haga  for  plaintiff  in  error. 

Mr.  Wlll  R.  King,  in  propria  persona, 
and  Messrs.  C.  E.  S.  Wood  and  F.  M.  Saxton 

^  for  defendant  in  error. 

o 

•    *Mr.  Justice  Itfunar  deliyered  the  opinion, 
«f  the  court: 

Miller,   the  plaintiff  in  error,  was  the 
attorney  of  Helmick  in  an  action  against 
Porter.     The  judgment  obtained   in  that 
■nit  was  assigned  by  Helmick  to  the  First 
Kational  Bank  of  Fayette,  Idaho,  which 
cizecnted    an    instrument   reciting   that   it 
would  hold  any  money  collected  subject  to 
file  order  of  Hemlick.    At  the  time  of  mak* 
fng  the  assignment,  Helmick  gave  yerbal 
instmetions  to  pay  part  of  the  money  when 
eoUeeted  to  Lauer.     The  bank  placed  the 
judgment  in  the  hands  of  Miller,  who  col* 
lected  the  money,  and,  claiming  to  act  as 
attorney  for  Helmick,  paid  oyer  the  pro- 
ceeds  to   the   Moss   Mercantile   Company, 
vrbieh  aaserted  that  the  eanao  of  action 
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I  had  been  transferred  to  it  prior  to  the  ren- 
dition of  the  judgment.  The  bank  there- 
npon  brought  suit  against  Miller  for  the 
reeoyery  of  the  money  thus  oolleeted  by 
him  and  paid  oyer  to  a  third  party.  The 
defendant  answered,  denying  that  the  bank 
had  title;  alleging  that  it  had  paid  no 
oonsideration  for  the  transfer;  that  it  waa 
intended  to  defraud  creditors;  setting  up 
that  Helmick  had  reyoked  the  assignment 
and  had  giyen  Miller  a  release.  There 
was,  howeyer,  no  claim  that  the  charter 
of  the  bank  preyented  it  from  taking  tha 
transfer  or  prosecuting  the  suit. 

There  were  seyeral  trials  of  the  casa» 
and  ultimately,  with  the  consent  of  Hel* 
mick  and  Lauer,  the  bank  assigned  the 
judgment  to  King.  He  was  substituted  ^ 
as  plaintiff,  and  recoyered  a  judgment  g 
against  Miller.  The  ease^was  taken  to  the  • 
supreme  oourt,  where  it  was  contended 
that  a  national  bank  could  not  act  as  true* 
tee  on  an  express  trust,  so  as  to  be  able 
to  institute  and  maintain  a  suit  under  the 
statute  of  Oregon,  which  proyides  that  the 
trustee  of  an  express  trust  may  sue  with* 
out  joining  the  person  for  whose  interest 
ttie  action  is  prosecuted.  The  judgment 
was  affirmed,  and  no  Federal  question  is 
presented  in  the  writ  of  error  here  except 
on  the  theory  that,  under  Reyised  Statutes, 
§  5136,  U.  S.  Comp.  Stat  1901,  p.  S455, 
a  national  bank  could  not  act  as  trustee 
of  an  express  trust,  and  that  therefore  the 
suit  was  absolutely  yoid,  and  could  not 
proceed  to  judgment  in  the  name  of  the 
substituted  plaintiff. 

A  national  bank  cannot  act  as  a  technio* 
al  trustee  and  hold  land  for  the  benefit  of 
third  persons.  It  cannot,  for  example,  act 
as  trustee  under  a  railroad  mortgage,  nor 
take  title  to  property  to  be  held  for  the 
life  of  the  grantor,  with  remainder  to  his 
children.  Eyery  such  transaction  would 
be  yoidable  at  the  instance  of  the  goyem- 
ment.  Kerfoot  y.  Farmers'  AM.  Bank,  218 
U.  S.  281,  54  L.  ed.  1042,  31  Sup.  Ct.  Rep. 
14.  But  under  Reyised  Statutes  §  5136, 
''it  may  exercise  all  such  incidental  pow* 
ers  as  shall  be  necessary  to  carry  on  bank* 
ing,**  and  it  may  ther^ore  aet  as  a  fidu- 
ciary and  occupy  a  trust  relation  in  mat* 
ters  connected  with  that  business.  It  may 
do  those  acts  and  occupy  those  relations 
which  are  usual  or  necessary  in  making 
collections  of  commercial  paper  and  other 
eyidences  of  debt  It  is  both  usual  and 
proper  for  the  legal  title  to  negotiable  in* 
stniments  to  be  yested  in  a  bank  by  mere 
indorsement  for  purposes  of  eoUeetion, 
holding  the  proceeds  as  the  fndorser  dl* 
rects.  There  is  no  difference  in  law  if  the 
title  is  conyeyed  by  a  lengthier  and  more 
formal  instrument.  In  both  cases  the  bank 
talcea  the  l^;al  title  for  tha  purpose  of  da^ 
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mand  &nd  collection.  In  a  proper  case, 
there  is  no  reason  why  it  might  not  go 
further  and  institute  suit  thereon  in  its 
own  name  for  the  recovery  of  what  may 
be  due.  If  the  transfer  was  made,  or  the 
msuit  was  being  maintainedi  for  purposes 
«  not*authorized  by  the  charter  of  the  bank, 
and  if  the  defendant  was  in  a  position 
where  his  rights  were  prejudiced  thereby, 
it  would  be  incumbent  on  him  to  raise 
that  defense  at  the  outset  of  the  litigation, 
or  as  soon  as  he  learned  that  fact. 

In  this  case  the  assignment  was  made  in 
order  that  the  bank  might  collect  the  mon- 
ey, pay  part  to  Lauer,  and,  in  effect,  hold 
the  balance  on  deposit  to  the  credit  of  Hel- 
mick.  The  judgment  was  not  transferred 
to  the  bank  for  the  mere  purpose  of  en- 
abling it  to  bring  suit  in  its  own  name. 
At  the  time  of  the  transfer  no  suit  was 
contemplated,  and,  indeed,  none  was  nec- 
essary, because  the  money  was  immediate- 
ly paid  by  Porter.  Suit  only  became  nec- 
essary when  the  amount  collected  by  Mil- 
ler was  later  improperly  paid  over  by  him 
to  the  Moss  Mercantile  Company.  There 
was  nothing  in  this  transaction  which  was 
so  disconnected  with  the  banking  business 
as  to  make  it  in  violation  of  Rev.  Stat. 
§  6136,  even  if  the  defendant  could  raise 
such  question.  Kerfoot  v.  Farmers'  ft  M. 
Bank,  supra.  The  laws  of  Oregon  per- 
mitted an  action  to  be  maintained  by  the 
bank  in  its  own  name.  There  is  no  Fed- 
eral question  before  us  which  authorizes 
»  reversal,  and  the  judgment  is  afi^rmed. 


(223  U.  S.  61S.) 

UNITED  STATES,  Plff.  in  Err., 

V. 

NORD  DEUTSCHER  LLOYD. 

Aliens  (§  57*)  —  Depobtatioh  — Chabge 
FOB  Return  Passage. 
A  foreign  steamship  company  which  law- 
fully collected  in  Grermany  the  return  pass- 
age money  from  emigrants  embarking  for 
New  York  violates  the  prohibition  of  the 
immigration  act  of  February  20,  1907  (34 
Stat,  at  L.  898,  chap.  1134,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  447),  §  19,  against 
making  any  charge  for  the  return  of  aliens 
unlawfully  brought  into  the  United  States, 
or  taking  security  therefor,  where,  after 
the  deportation  of  such  emigrants  had  been 
ordered,  the  steamship  company  retained  the 
money  with  intent  to  make  charge  and  se- 
cure payment  for  their  return  passage. 

[Ed.  Note.— For  other  eases,  ■«#  Aliens,  Cent 
Dig.  I  U4 ;    Dec  Dig.  |  67.*] 


[No.  611.] 

January  12,  1912.    Decided  Febru- 
ary   10,   1912. 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York  to  review  »  judgment  sustaining 
a  demurrer  to  and  quashing  an  indictment 
charging  a  foreign  steamship  company  with 
taking  security  and  making  charge  for  the 
return  passage  of  aliens  unlawfully  brought 
into  the  United  States  and  ordered  to  be  ds* 
ported.  Reversed. 
See  same  case  below,  180  Fed.  891. 

Statement  by  Mr.  Justice  Ijamar: 

Writ  of  error  to  review  a  judgment  bus* 
taining  a  demurrer  to  an  indictment  char- 
ging the  defendant  with  taking  security 
and  making  charge  for  the  return  passage 
of  aliens  imlawfully  brought  into  the  Unit- 
ed States,  and  ordered  to  be  returned  in 
pursuance  of  the  immigration  act  of  Feb- 
ruary, 1907  [34  Stat  at  L.  898,  chap.  1134, 
U.  S.  Comp.  Stat.  Supp.  1009,  p.  447]. 

The  indictment  charges  that  the  Nord 
Deutscher  Lloyd,  a  German  corporation, 
operated  a  line  of  steamers  between  Bre- 
men and  New  York,  maintaining  an  office 
and  place  of  business  in  both  cities.  On 
November  26,  1910,  in  Bremen,  it  sold 
tickets  to  two  aliens,  entitling  them  to 
passage  to  New  York  and  return.  Before 
their  embarkation  the  defendant  collected 
from  them  160  rubles  for  the  return  pas-  ^ 
sage  money  in  steerage.  On  arrival  in  New  j* 
*York  the  aliens  were  ordered  to  be  de-  • 
ported  to  Germany,  as  likely  to  become 
public  charges,  because  of  senility  and  in- 
ability to  make  a  living.  On  December  16, 
1910,  after  the  unlawful  bringing  into  this 
coimtry  of  said  aliens,  and  while  they  were 
liable  to  deportation  on  the  vessel  by  which 
they  came,  the  said  160  rubles  were  still 
held  and  retained  in  possession  of  the  de- 
fendant up  to  (April  3,  1911)  the  date  of 
filing  the  indictment,  "the  defendant  so 
holding  and  retaining  the  same  and  mak- 
ing charge  thereof  for  the  return  of  such 
aliens,  and  being  taken  and  continuously 
held  by  the  said  defendant,  as  security 
from  the  said  aliens,  for  the  payment  of 
such  charge  for  their  return  passage  to 
Germany,  aforesaid,  in  violation  and  eva- 
sion of  §  19  of  the  immigration  laws  of  the 
United  States,  approved  February  20,  1907. 
The  defendant  ...  by  the  means 
aforesaid,  at  and  within  the  southern  dis- 
trict of  New  York,  on  December  16,  1910, 
unlawfully  and  wilfully  did  make  charge 
for  the  return  of  aliens,  so  as  aforesaid 
brought  into  this  country  in  violation  of 
law,  and  take  security  from  them  and  keep 
and  hold  the  same  for  the  payment  of  su^ 
charge,  then  and  there  wcil  knowing  that 
such  aliens  had  been  brought  to  this  eoun- 
try  in  violation  of  law." 

The  court  sustained  the  demurrer  en  tbm 
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ground  that  the  moii67  was  paid  and  re- 
ceived in  Germany,  and  that  the  facts  did 
not  amount  to  a  violation  of  f  10,  which 
provides:  "That  all  aliens  brought  to 
this  country  in  violation  of  law  shall,  if 
practicable,  be  immediately  sent  back  to 
the  coimtry  whence  they  respectively  came, 
on  the  vessels  bringing  them.  The  cost  of 
their  maintenance  while  on  land,  as  well 
as  the  expense  of  the  return  of  such  aliens, 
shall  be  borne  by  the  owner  or  owners  of 
the  vessels  on  which  they  respectively 
came."  And  if  such  owner  shall  refuse  "to 
pay  the  cost  of  their  maintenance  while  on 
^land,  or  shall  make  any  charge  for  the  re- 
H^urii  of  any  such  alien,  or  ehaU  take  any 
«  eeeurity  from  him  for  the^payment  of  euoh 
charge/'  such  owner  shall  be  guilty  of  a 
misdemeanor. 

Assistant   Attorney   General   Karr   for 
plaintiff  in  error. 
Mr.  Joseph  Larocqne  for  defendant  in 
^  error. 

«  *Mr.  Justice  Lamar,  after  making  the 
foregoing  statement,  delivered  the  epinion 
«f  the  court: 

Section  19  of  the  immigration  act  of 
^1007  (34  Stat  at  L.  898,  904,  chap.  1134, 
hU.  S.  Oomp.  Stat.  Supp.  1909,  pp.  447, 
?  458)*  is  not  aimed  at  the  aliens  of  the  ex- 
cluded class,  but  at  the  owners  of  vessels 
unlawfully  bringing  them  into  this  coun- 
tiy.  The  government  might  in  large  meas- 
ure protect  itself  by  inspection,  rejection, 
and  order  of  deportation,  but  it  is  pur- 
posed, also,  as  far  as  possible,  to  protect 
the  slien.  He  might  be  ignorant  of  our 
laws,  and  ought  to  be  deterred  from  incur- 
ring the  expense  of  making  a  passage  which 
could  only  end  in  his  being  returned  to  the 
country  from  whence  he  came.  This  poli- 
cy could  best  be  subserved  by  securing 
the  co-operation  of  the  transportation  com- 
panies, and  to  this  end  the  statute  re- 
quired that  they  should  not  only  maintain 
the  aliens  unlawfully  brought  by  them  in- 
to this  country,  but  should  take  them  back 
free  of  charge.  In  the  absence  of  this  last 
provision  the  company  might  well  afford 
to  accept  as  passengers  those  known  or 
suspected  to  belong  to  the  excluded  class. 
It  would  receive  from  them  their  passage 
money  from  Europe  to  America.  If  they 
passed  the  inspection,  the  transaction  was 
ended.  If  they  were  deported,  the  com- 
pany would  be  at  the  trifling  expense  of 
maintaining  them  while  here.  But  if  it 
could  charge  and  secure  payment  for  the 
return  passage,  it  would  collect  two  fares 
instead  ei  one  This  would  have  made  the 
transportation  of  an  excluded  alien  more 
profitable  than  the  oarrying  of  one  who 


00 


could  lawfully  enter.  This  was  so  ob- 
vious that  the  statute  not  only  required 
the  cost  of  their  passage  to  be  borne  by  the 
transportation  company,  but  prohibited 
the  making  of  a  charge,  or  the  taking  of 
security,  for  the  retuni  passage,  which 
might  be  collected  or  enforced  at  the  end 
of  the  journey. 

It  is  said,  however,  that  no  such  charge 
was  made  in  New  York;  that  the  indict- 
ment shows  only  the  case  of  an  ordinary 
sale  of  a  round-trip  steerage  ticket  from 
Bremen  to  New  York,  and  that  what  was 
lawfully  done  in  Germany  cannot  be  pun- 
ished as  a  crime  in  New  York. 

The  statute,  of  course,  has  no  extrater-v^ 

Iff 
ritorial •operation,  and  the  defendant  can-* 

not  be  indicted  here  for  what  he  did  in  a 
foreign  country.  American  Bsaana  Co.  v. 
United  Fruit  Co.  218  U.  S.  847,  63  L.  ed. 
826,  29  Sup.  Ct  Rep.  611,  16  A.  &  E.  Ann. 
Cas.  1047.  But  the  parties  in  Germany 
could  make  a  contract  which  would  be  of 
force  in  the  United  States.  When,  there- 
fore, in  Bremen  the  alien  paid  and  the  de- 
fendant received  the  160  rubles  for  a  re- 
turn passage,  they  created  a  condition 
which  was  operative  in  New  York.  If,  in 
that  city,  the  company  had  refused  to 
honor  the  ticket,  the  alien  could  there  have 
enforced  his  rights.  In  like  manner,  if 
by  reason  of  facts  occurring  in  New  York 
the  statute  operated  to  rescind  the  con- 
tract, the  rights  and  duties  of  the  parties 
could  there  be  determined,  and  acts  of 
commission  or  omission,  which,  as  a  result 
of  the  rescission,  were  there  unlawful, 
could  there  be  punished. 

If,  as  argued,  the  company  did  nothing 
in  New  York  except  to  retain  money 
which  had  been  lawfully  paid  in  Germany, 
the  result  is  not  different,  because,  under 
the  circumstances,  nonaction  was  equiva- 
lent to  action.  The  indictment  charges 
that  on  December  16,  1910,  it  was  found 
that  the  aliens  had  been  unlawfully 
brought  into  this  country.  The  company 
at  once  was  under  the  duty  of  taking  them 
back  at  its  own  cost.  Instead  of  return- 
ing to  them  the  money  previously  received 
for  such  transportation,  the  defendant  re- 
tained it  up  to  the  date  of  the  indictment, 
April  3,  1911,  with  intent  to  make  charge 
and  secure  payment  for  their  passage  to 
Bremen.  This  retention  of  the  money, 
with  such  intent^  was  an  affirmative  viola- 
tion of  the  statute.  The  company  could 
not  take  the  aliens  back  free  of  charge, 
as  required  by  law,  and  at  the  same  time 
retain  the  fare  covering  the  same  trip. 

The  demurrer  admits  that,  with  knowl- 
edge that  it  was  bound  to  cany  the  ex- 
cluded aliens  back  at  its  own  cost,  the  de- 
fendant in  New  Yoik  mads  a  charge^  and 
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retained  the  150  rubles,  with  intent  to 
H  apply  that  money  in  eatisfaetion  thereof. 
•  If  that  be  troe,  the  defendant  Yiolated*the 

statute  within  the  southern  district  of  New 

York,  and  can  there  be  indicted  and  tried. 
The    judgmuent    must    therefore    be    re- 

Tisrsed. 


OSS  n.  s.  si».) 

METROPOUTAK  WAT1SR  COMPANY, 

Appi., 
▼. 

JKAW  VALLEY  DRAINAGE  DISTRICT  OF 
WYANDOTTE  COUNTY,  KANSAS,  et  aL 


if 


GouBTS     (I     885*) —Federal     Sttpbeus 

COUBIV-JUBISDICllON  BSLOW— PBIOB  AP- 
PEAL TO  ClBGITIT  GOUBT  OF  APPEALS. 

1.  The  Federal  Supreme  Court  cannot  r»* 
view,  as  presenting  a  question  of  jurisdic- 
tion, a  decree  of  a  Federal  circuit  court  dis- 
missing a  bill  in  aid  of  an  attempt  to  re- 
move condemnation  proceedings  from  a  state 
court,  which  decree  was  necessitated  by  the 
mandate  of  a  circuit  court  of  appeals, 
which  court,  being  of  the  opinion  that  the 
condemnation  proceedings  did  not  amoimt  to 
a  ''suit"  within  the  meaning  of  the  remov- 
al statutes,  had  reversed  an  order  of  the  cir- 
cuit court,  granting  a  temporary  injunction 
restraining  the  further  prosecution  of  the 
proceedings,  and  had  remanded  the  cause 
with  directions  to  proceed  in  accordance 
with  its  opinion,  since  there  was  an  oppor- 
tunity afforded  to  obtain  a  review  of  tiie 
jurisdictional  question,  either  upon  a  cer- 
tificate of  the  circuit  court  of  appeals,  or 
on  a  writ  of  certiorari  to  that  court 

[Bd.  Not«.~For  other  cases,  tee  CJourts,  Cent 
Dig.  II  1022-1026,  1021;    Dec.  Dig.  |  886.*] 

GoxTBTs  (I  883*)— SuPBEMB  Goubt-Oeb- 
tiobabi  to  clbcuit  goubt  of  appeals— 
Final  Judgment. 

2.  A  judgment  of  a  circuit  court  of  ap- 
peals which,  being  of  the  opinion  that  con- 
demnation proceedings  did  not  amount  to 
a  "suit"  within  the  meaning  of  the  removal 
statutes,  reversed  a  decree  of  a  circuit  court 

S anting  a  temporary  injunction  on  a  bill 
aid  of  an  attempt  to  remove  such  pro- 
ceedings from  a  state  court,  and  remanded 
the  cause  with  directions  to  proceed  in  a^ 
cordance  with  its  opinion,  must  be  treated, 
for  the  purpose  of  testing  the  right  to  a  re- 
view by  certiorari,  as  the  equivalent  of  a 
direction  to  enter  a  final  decree  against  the 
complaint  for  want  of  jurisdiction. 

i'Bd.  Note.~FDr  other  cases,  eee  Courts,  Dec. 
g.  I  283.*] 

GouBTS  (f  406*)--GiBcinT  GouBT  OF  Ap- 
peals—JXTDQMENT—DisiaBBAL. 
S.  The  circuit  court  of  appeals,  on  an  ap- 
pesl  from  a  mere  interlocutory  order,  may 
direct  the  bill  to  be  dismissed,  if  it  ap- 
pears that  the  complainant  is  not  entitled 
is  maintain  the  suit. 

[Bd.  Note^For  other  cases,  see  Coarti^  Cent 
Dig.  II  1097-1103 :    Dec.  Dig.  1  4M.*} 

[No.  844.] 

Argued  and  submitted  January  16,  1912. 
Decided  February  10,  1012. 

^_  *For  other  cases  see  same  tople  A  |  htumbmr  in 


APPEAL  from  the  Circuit  Gourt  of  tha 
United  States  for  the  District  of  Kan- 
sas to  review  a  decree  dismissing,  conform- 
ably to  the  opinion  of  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  a  bill  in 
aid  of  an  attempt  to  remove  condemnation 
proceedings  from  a  state  court.  Dismissed. 
See  same  case  below  in  Circuit  Court  of 
Appeals,  108  a  C.  A.  898,  186  Fed.  316. 

Statement  by  Mr.  Justice  liamar: 

The  Metropolitan  Water  Company,  a  cor- 
poration of  the  state  of  West  Virginia, 
owned  land  which  the  Kaw  Valley  Drain- 
age District^  a  corporation  of  the  state  of 
Kansas,  desired  to  acquire  for  public  pur- 
poses. 

Under  the  provisions  of  the  act  regulat-^ 
ing  the  condemnation  of  land,  the  defend-  g 
ant  in  error  presented  to  the* judge  of  the* 
district  court  of  Wyandotte  county,  a  pe- 
tition for  the  appointment  of  commission- 
ers to  value  the  property  of  the  complain- 
ant»  necessary  to  be  condemned  for  drain- 
age purposes.  The  water  company  imme- 
diately filed  with  the  judge  a  petition  to 
remove  the  case  to  the  United  States  cir- 
cuit court.  After  argument  this  petition 
was  denied  and  commissioners  were  ap- 
pointed. The  complainant  at  once  filed, 
in  the  United  States  circuit  court,  its  bill 
in  aid  of  the  removal  proceeding,  praying 
that  the  defendant  and  the  commissioners 
be  enjoined  from  further  prosecuting  the 
condemnation  proceedings.  Among  other 
things  it  alleged  that  the  act  violated  tht 
14th  Amendment  because  it  deprived  the 
complainant  of  his  property  before  judicial 
ascertainment  of  its  value  and  before  pay- 
ment— in  that  when  the  report  of  the  com- 
missioners was  filed  with  the  register  of 
deeds,  the  defendant,  on  paying  the  amount 
of  the  award,  could  take  possession  of  the 
property;  and,  though  an  appeal  to  the  dis- 
trict court  was  permitted,  the  defendant 
could  retain  possession  in  the  mean- 
time on  giving  bond  to  pay  the  amount  of 
the  verdict. 

To  this  bill  the  defendant  demurred, 
and  after  hearing,  a  temporary  injunction 
was  granted,  restraining  the  defendant 
from  proceeding  further  to  condemn  the 
property  of  the  complainant.  This  order 
was  reversed  by  the  circuit  court  of  ap- 
peals, which,  in  an  elaborate  opinion,  held 
that  the  statute  was  valid,  and  that  until 
an  appeal  was  taken  from  the  award  of 
the  commissioners  the  proceeding  was  la 
the  nature  of  an  inquest  to  determine  dam- 
ages, and  not  a  ''suit^  within  the  meaning 
of  the  removal  statute,  and  therefore  not 
removable  into  the  Federal  court  thereim- 
der  (108  aC  A.  808,  186  Fed.  816). 

Tbs  mandate  dirsetcd  'that  tha  ordar 
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granting  the  injunction  be  reversed  and 
that  the  cause  be,  and  the  same  ia  hereby, 
remanded  to  the  said  circuit  courts  with 
directions  for  proceeding  in  accordance  with 
the  opinion  *of  this  court.**  On  the  return 
of  the  mandate,  the  circuit  court  sustained 
the  demurrer,  and,  in  allowing  the  appeal 
to  this  court,  certified  that  it  dismissed  the 
bill  solely  on  the  ground  of  the  want  of 
Jurisdiction. 

Mr.  WiUard  P.  Hall  for  appellant. 
Messrs.   L.   W.   Kepllnger   and   0.   W. 

Trickett  for  appellees. 

Mr.  Justice  Lamar,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

While  in  form  this  is  an  appeal  from 
the  decree  of  the  circuit  court  for  the  dis- 
trict of  Kansas,  it  is  really  an  effort  to 
review  a  decision  of  the  circuit  court  of  ap- 
peals of  the  eighth  circuit.  From  the  state- 
ment of  facts  it  is  manifest  that,  in  dis- 
missing the  bill,  the  circuit  court  merely 
applied  the  ruling  that  the  petition  for  the 
appointment  of  commissioners  was  not  the 
institution  of  a  "suit"  within  the  meaning 
of  the  removal  act.  If  there  was  no  suit 
which  could  be  removed,  it  was  not  pos- 
sible to  maintain  a  bill  in  aid  of  removal 
proceedings  thus  decided  to  be  void.  When, 
therefore,  the  circuit  court  followed  the 
opinion  to  its  logical  conclusion  and  dis- 
missed the  bill,  it  did  only  what  it  was 
bound  to  do.  In  obeying  these  directions 
it  committed  no  error,  and  its  decree  can- 
not be  reversed,  even  if  it  should  appear 
that  the  court  of  appeals  erred  in  holding 
that  the  condemnation  proceedings  did  not 
amount  to  a  suit  within  the  meaning  of 
the  removal  acts.  The  complainant  had 
another  remedy  to  test  the  correctness  of 
that  decision.  It  was  open  to  it  to  ask  the 
circuit^  court  of  appeals  to  certify  the  ques- 
tion of  jurisdiction  to  this  court.  If  that 
motion  had  been  overruled,  the  complain- 
ant had  the  further  right  to  apply  for  a 
writ  of  certiorari.  If  the  writ*had  been 
granted,  the  question  of  jurisdiction  could 
have  been  tested  here.  If  the  writ  of  cer- 
tiorari had  been  then  denied,  the  complain- 
ant would  have  remained  bound  by  the  de- 
cision of  the  circuit  court  of  appeals  as  the 
law  of  the  case,  which  could  be  changed 
neither  by  the  circuit  court  directly,  nor  in- 
directly by  the  reversal  of  a  decree  properly 
entered  in  pursuance  of  the  mandate  of  the 
appellate  court.  Aspen  Min.  ft  Smelting  Co. 
▼.  BiHings,  150  U.  S.  37,  87  L.  ed.  988,  14 
Sup.  Ct.  Rep.  4. 

The  ease  here  is  not  like  Globe  Newspaper 
Co.  V.  Walker,  210  U.  S.  861,  62  L.  ed. 
1098,  28  Sup.  Ct  Hep.  726,  where  the  judg- 


ment of  the  circuit  court  that  the  declara- 
tion was  "insufficient  in  law*'  (130  Fed. 
593)  was  reversed  by  the  circuit  court  of 
appeals,  and  remanded  "for  further  pro- 
ceedings according  to  law''  (2  LJl.A.(N.S.) 
913,  72  G.  C.  A.  77,  140  Fed.  305,  5  A.  * 
B.  Ann.  Gas.  274).  At  the  trial  there  was 
a  verdict  for  the  plaintiff.  But  during 
that  hearing  the  defendant  moved  that  the 
action  be  dismissed  because  the  court  was 
without  jurisdiction.  It  was  held  that 
from  this  decision  an  appeal  could  be  tak- 
en under  §  5  of  the  act  of  1891.  [26  Stat^ 
at  L.  827,  chap.  517,  U.  S.  Comp.  Stat 
1901,  p.  549.] 

The  case  is  ruled  by  Brown  v.  Alton 
Water  Co.  222  U.  S.  325,  56  L.  ed.  221,  82 
Sup.  Ct  Rep.  156,  although  the  facts  there 
were  the  converse  of  those  shown  by  the 
present  record.  There  the  circuit  court  dis- 
missed the  bill  for  want  of  jurisdiction.  That 
decree  was  reversed  by  the  court  of  appeals. 
After  the  filiuj;  of  the  numdate  in  the  eir* 
cuit  court,  a  final  decree  was  entered  in 
favor  of  the  complainant  Thereupon  tha 
case  was  brought  here,  the  judge  certify- 
ing that  the  defendants  had  challenged  the 
jurisdiction  of  the  court  as  a  Fedend  court 
to  hear  and  determine  the  cause.  That  ap- 
peal was  dismissed  on  the  ground  that  the 
circuit  oourt  waa  bound  to  follow  the  de- 
cision of  the  circuit  oourt  of  appeals, — ^it 
being  said  that  "if  error  was  oommitted  in 
so  doing,  it  ia  not  for  the  dreuit  court  to 
pass  upon  that  question.  The  circuit  court 
could  not  do  otherwise  than  carry  out  thteo 
mandate  from  the  oourt  of  appeals,  Aodg 
'could  not  refuse  to  do  so  on  the  ground* 
of  want  of  jurisdlotion  in  itself  or  in  the 
appellate   court ** 

It  is  urged  that  the  deoision  in  the  Alton 
Case  does  not  apply,  because  in  it  there 
had  been  a  final  decree  dismissing  the  bill 
for  want  of  jurisdiction,  while  in  the  pres- 
ent case  the  ruling  of  the  circuit  court  of 
appeals  was  made  on  a  review  of  an  inter- 
locutory order,  from  which,  it  is  said,  no 
writ  of  certiorari  could  issue.  It  is  argued 
that  the  complainant  was  obliged  to  wait 
until  a  final  decree  was  entered,  and  then, 
for  the  first  time  its  right  of  appeal  be- 
came perfect,  under  §  5  of  the  act  of  1891 
(26  Stat  at  L.  827,  chap.  517,  U.  a  Comp. 
Stat  1901,  p.  549),  permitting  cases  to 
be  brought  to  this  court  on  questions  of 
jurisdiction. 

We  need  not  consider  when  a  writ  of  cer- 
tiorari may  issue  to  review  decisions  on 
interlocutory  orders  by  the  circuit  court  of 
appeals,  for.  In  any  event,  its  judgment  in 
the  present  case  must  be  treated  as  equiva- 
lent to  a  direction  to  enter  a  final  decree 
against  the  complainant  for  want  of  jnria- 
dieUon.    It  ia  tma  that  tha  mandate  dM 
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OTTARTiES  REITLER»  PUT.  in  Err^ 
WILLIiM  A.  HARRIS. 

CONSTITUTIOWAL  I/AW  (§§  175,  811*)— PUB- 
LIC Lands  (|  64*)  —  Fobfeitubb  — Dub 
Pbocess  of  Law— Impaibino  Contbagt 
Obligations— Rules  of  Evidence. 
Making  the  entry  upon  the  official  record 
of  the  forfeiture  of  school  land  for  default 
in  pavment  of  the  purchase  price  prima 
facie  hut  not  conclusive  evidence  that  all 
the  preliminary  steps  essential  to  a  valid 
forfeiture  were  properly  taken,   and   that 
the    forfeiture    was    duly    declared,    as    is 
done  by  Kan.  Laws  1907,  chap.  373,  does 
not  offend  against  either  the  contract  or  the 
due-process-of-law    clause    of    the    Federal 
Constitution,    although    conBtrued   aa    ap« 
plicable  to  pending  causes. 


not  in  terms  make  such  an  order,  yet  its  t 
direction  that  the  circuit  court  "should  | 
proceed  in  accordance  with  the  opinion" 
operated  to  make  the  opinion  a  part  of  the 
mandate  as  completely  as  though  it  had 
been  set  out  at  length.  Under  such  a  man- 
date nothing  was  left  for  the  circuit  court 
to  do  except  to  dismiss  the  bill.  It  was 
within  the  power  of  the  circuit  court  of 
appeals  to  make  such  an  order  on  an  appeal 
from  an  interlocutory  order.  For,  while 
at  one  time  there  was  some  difference  in 
the  rulings  on  that  subject^  it  was  finally 
settled  by  Smith  v.  Vulcan  Iron  Works, 
165  U.  S.  518,  41  L.  ed.  810,  17  Sup.  Gt 
Rep.  407,  that,  on  appeal  from  a  mere  in- 
terlocutory order,  the  circuit  oourt  of  ap- 
peals might  direct  the  bill  to  be  dismissed 
if  it  appeared  that  the  complainant  was 
not  entitled  to  maintain  its  suit.  Re  Tam« 
pa  Suburban  R.  Co.  168  U.  S.  583,  42  L. 
od.  589,  18  Sup.  Ct  Rep.  177;  Ex  parte 
National  Enameling  ft  Stamping  Co.  201 
U.  S.  162,  60  L.  ed.  708,  26  Sup.  Ct.  Rep. 
444;  Bissell,  Carpet-Sweeper  Co.  v.  Goshen 

^  Sweeper  Co.  19  C.  C.  A.  25,  43  U.  S.  App. 

g47,    72    Fed.    545     (5),    656-560. 

•  *It  follows,  therefore,  that  the  circuit 
court  of  appeals  had  authority  to  make  a 
ruling  which  finally  disposed  of  the  case; 
that  the  complainant  then  had  the  right 
to  ask  it  to  certify  the  question  of  juris- 
diction, and,  if  that  was  refused,  might 
have  applied  to  this  oourt  for  a  writ  of 
certiorari.  Having  failed  successfully  to 
prosecute  these  remedies,  the  judgment  of 
the  circuit  court  of  appeals  remained  con- 
elusive  upon  the  parties,  and  binding  up- 
on the  circuit  court  and  every  other  court 
to  which  the  case  could  by  any  possibility 
be  taken.  For  these  reasons,  the  question 
as  to  whether  there  was  a  suit  which  was 
removable  cannot  be  considered,  and  the 
appeal  must  be  dismissed. 


[Ed.  Note. — ^For  other  cases,  see  Constitn* 
Uonal  Law,  Cent.  Di^.  ||  619.  620,  932;  Dec 
Dig.  18  175.  331  J*  Pubfic  Lands,  Cent  Dig. 
81  152-169;  Dec.  big.  8  54.*] 

[Ka  99.] 

Submitted  December  18, 1911.   Decided  Feb- 
ruaiy  19,  1912. 

IN  ERROR  to  the  Supreme  Court  of  th* 
State  of  Kansas  to  review  a  judgmeni 
which  affirmed  a  judgment  of  the  District 
Court  of  Edwards  County,  in  that  state,  i» 
favor  of  defendant  in  an  action  of  ejectment- 
Affirmed. 

See  same  case  below,  80  Kan.  148,  102 
Pac  249. 

The  facts  are  stated  in  the  opinion. 

Mr.  F*  Dvmont  Smith  for  plaintiff  In 
error. 

Messrs.  Frederick  De  Courcy  Fansty. 
A.  C.  Dyer,  and  Lb  M.  Day  for  defendant  iA 
error. 

*Mr.  Justice  Tan  Devanter  delivered  th» 
opinion  of  the  court: 

This  was  an  action  in  a  district  court 
of  the  state  of  Elansas  to  recover  the  pos- 
session of  a  quarter  section  of  land  to 
which  the  parties  were  asserting  adverse 
claims  under  the  school-land  laws  of  the 
state.  The  plaintiff's  claim  originated  in 
a  contract  of  purchase  with  the  state, 
whereby  he  was  required  annually  to  pay 
interest  on  the  unpaid  purchase  price  at  a 
stipulated  rate.  He  failed  for  three  years 
to  comply  with  that  requirement,  and  pro- 
ceedings looking  to  a  forfeiture  of  hia 
rights  under  the  contract  resulted,  in  1901, 
in  a  notation  of  forfeiture,  as  hereinafter 
explained.  The  defendant  claimed  under 
a  like  contract,  made,  in  1902,  upon  the^ 
supposition  that  all  rights  under  the  prior  M| 
contract  had  been  extinguished.  *In  1906,  •■ 
while  the  defendant  was  in  possession  and 
complying  with  his  contract,  the  plaintiff 
made  payment  of  the  purchase  price  and 
interest  under  his  contract,  and  a  patent 
was  issued  to  him.  The  action  was  begun 
in  1907,  when  the  defendant  was  still  in 
possession  and  complying  with  his  contract. 
The  controversy  turned  upon  the  validity 
of  the  forfeiture  proceedings.  If  they  were 
valid,  the  plaintiff  was  not  entitled  to  r^ 
cover;  otherwise  he  was. 

The  statute  (Laws  [Kan.]  1879,  chap. 
161,  §  2)  prescribing  the  mode  of  forfeiture 
in  force  since  before  the  plaintiff's  con* 
tract  was  made,  reads  as  follows: 

'If  any  purchaser  of  school  land  shall 
fi^il  to  pay  the  annual  interest  when  the 
same  becomes  due,  or  the  balance  of  the 
purchase  mon^  when  the  same  becomes 
due,  it  shall  be  the  duty  of  the  oountj 
clerk  of  the  county  in  which  such  land  Ia 
situated,  immediately  te  issue  to  the  pur> 
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••hmaer  a  notice  in  writing,  notifying  sueb 
pnrehaaer  of  such  default;  and  that  if  Buch 
pnrehaser  fail  to  pay,  or  cause  to  be  paid, 
ilie  amount  so  due,  together  with  the  costs 
«f  issuing  and  serving  such  notice,  within 
aixty  days  from  the  service  thereof,  the 
■aid  purchaser,  and  all  persons  claiming 
under  him,  will  forfeit  absolutely  all  right 
«nd  interest  in  and  to  such  land  under  said 
furehase.  .  •  .  The  notice  above  pro* 
vided  for  shall  be  served  by  the  sheriff  of 
the  county  by  delivering  a  copy  thereof  to 
such  purchaser,  if  found  in  the  county, 
also  to  all  persons  in  possession  of  such 
land;  and  if  such  purchaser  cannot  be 
Jbund,  and  no  person  is  in  possession  of 
•aid  land,  then  by  posting  the  same  up 
In  a  conspicuous  place  in  the  office  of  the 
eounty  clerk.  .  .  .  Said  sheriff  shall 
serve  such  notice,  and  make  due  return  of 
the  time  and  manner  of  such  service,  with- 
in fifteen  days  from  the  time  of  his  receipt 
•f  the  same.  ...  If  such  purchaser 
■hall  fan  to  pay  the  sum  so  due,  and  all 
eoets  incident  to  the  issue  and  service  of 
^  said  notice,  within  sixty  days  from  the 
J  time  of  the  service  or  posting  of  such 
•  notice,  as  above* provided,  such  purchaser, 
and  all  persons  claiming  under  him,  shall 
forfeit  i^>solutely  all  rights  and  interest 
in  and  to  such  land,  under  and  by  virtue 
of  such  purchase." 

Upon  the  trial  it  appeared  that,  while 
the  plaintiff  was  in  default,  as  before  indi- 
cated, the  county  clerk  of  the  county  where- 
in the  land  was  situate  issued  a  notice  to 
him  in  conformity  with  this  statute;  that 
the  sheriff  made  a  return  thereon  within 
the  time  prescribed,  reading:  "Received 
this  notice  this  13th  day  of  July,  1901, 
and  served  the  same  by  leaving  a  copy  with 
C.  C.  Potter,  who  occupied  the  within 
premises,  July  17,  1907;"  that,  although 
not  so  stated  in  his  return,  the  sheriff  duly 
posted  the  notice  in  the  office  of  the  county 
elerk;  that  when  the  notice  was  served  the 
plaintiff,  although  not  so  stated  in  the 
•heriff's  return,  was  not  a  resident  of  the 
atate,  and  was  absent  therefrom;  that  he 
failed  to  pay  the  sum  due  within  sixty  days 
from  the  time  of  the  service  and  posting 
of  the  notice;  and  that,  upon  the  expira- 
tion of  that  period,  the  eounty  clerk  entered 
upon  the  school-land  record  of  the  county 
the  notation  'HLtand  forfeited,"  in  such  con- 
nection as  to  refer  to  the  plaintiff's  con- 
tract Whether  or  not  C.  C.  Potter,  to 
whom  a  copy  of  the  notice  was  delivered, 
was  the  only  person  in  possession  of  the 
land  at  the  time,  did  not  appear. 

After  the  issuance  of  the  patent  to  the 
plaintiff,  and  after  the  action  was  begun, 
Imt  before  it  was  brought  to  trial,  the  state 
Isfislature  enacted  a  ■tatota  (Laws  [Kan.] 


1907,  chap.   S73),  containing    these    pro* 
visions: 

"Section  1.  Where  entries  which  appear 
upon  the  records  of  school-land  sales,  or  of 
school-land-sale  certificates,  in  the  office  of 
the  county  clerk  of  any  county  in  this 
statSi  and  purporting  or  shown  to  have 
been  made  in  the  usual  course  of  the  busi- 
ness of  that  office,  indicate  that  the  inter- 
est of  the  purchaser  in  the  tract  of  land  in  ^ 
connection  with  which  such  entries  were  J 
made  had  been^forfeited  for  default  in  the  • 
payment  of  money  due  the  state  on  such 
purchase,  and  suoh  land  was  thereafter  sold 
to  a  new  purchaser,  such  entries  shall  be 
prima  facie  evidence,  in  any  action  or  pro- 
ceeding in  any  court  in  this  state,  that 
proper  notice  of  the  purchaser's  default 
had  been  issued  and  l^gal  service  thereof 
made,  and  that  all  things  necessary  to  be 
done  as  conditions  precedent  to  the  forfei- 
ture of  the  right  and  interest  of  the  pur- 
chaser, and  all  persons  claiming  under  him, 
in  and  to  such  land,  had  been  duly  and 
properly  done  and  performed,  and  that  such 
forfeiture  had  been  duly  declared*  Any 
entry  upon  said  records  of  the  county  clerk 
as  'canceled,'  'forfeited,'  'reverted  to  state,' 
'state,'  and  the  like,  with  or  without  date 
shall  be  held  to  be  an  entry  indicating  that 
the  interest  of  the  purchaser  had  been 
forfeited." 

The  district  court  ruled  that  this  stat- 
ute was  applicable  to  pending  causes;  that 
the  notation  "Land  forfeited"  upon  the 
school-land  record  in  the  county  clerk's 
office  was  prima  facie  evidence  of  the  law- 
ful service  of  the  forfeiture  notice  and  of 
the  due  declaration  of  the  forfeiture,  and 
that  this  prima  facie  evidence  was  not  over- 
come by  the  other  facts  disclosed  at  the 
trisl,  and  so  gave  judgment  for  the  d^ 
fendant.  The  judgment  was  affirmed  1^ 
the  supreme  court  of  the  state  (80  Kan. 
148,  102  Pac.  249),  and  the  plaintiff  then 
brought  the  case  here  upon  the  contention, 
denied  by  that  court,  that  the  statute  of 
1907  impaired  the  obligation  of  his  con- 
tract, and  therefore  was  violative  of  the 
contract  clause  of  the  Constitution  of  the 
United  States. 

In  our  opinion,  the  contention  cannot 
be  sustained.  The  plaintiff's  rights  aris- 
ing out  of  his  contract  were  in  no  wise  im- 
paired by  the  statute  of  1907.  It  did  not 
interpose  any  obstacle  to  their  assertion 
by  him,  and  neither  did  it  leave  him  with- 
out a  suitable  remedy  for  their  ascertain- 
ment and  enforcement.  If  the  attempted 
forfeiture  was  invalid  before,  it  continued  j 
to  be  so  thereafter.  *The  statute  dealt  only? 
with  a  rule  of  evidence,  not  with  any  sub- 
stantive right.  By  making  the  entry  of 
forfeiture  upon  the  official  record  prima 
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fkde,  but  not  eondiuiye^  eyidence  that  all 
preliminary  etepB  essential  to  a  valid 
forfeiture  were  properly  taken,  and  that 
the  forfeiture  was  duly  declared,  it  but 
eetabliahed  a  rebuttable  presumption,  which 
he  was  at  liberty  to  oyeroome  by  other  eyi- 
dence. That  sudi  a  statute  does  not  offend 
against  either  the  contract  clause  or  the 
due  process  of  law  clause  of  the  Constitu- 
tion, even  where  the  change  is  made  ap- 
plicable to  pending  causes,  is  now  well  set- 
tled. Pillow  y.  Roberts,  13  How.  472,  476, 
14  L.  ed.  228,  230;  ISb,tx  t.  Hanthom,  148 
U.  S.  172,  181,  37  L.  ed.  410,  413,  13  Sup. 
Ct.  Rep.  508;  Turpin  y.  ILemon,  187  U.  S. 
51,  69,  47  L.  ed.  70,  74,  23  Sup.  Ct  Rep. 
20;  Lindsley  y.  Natural  Carbonic  Qas  Co. 
220  U.  S.  61,  81,  65  L.  ed.  360,  878,  31  Sup. 
Ct  Rep.  337;  Curtis  y.  Whitney,  13  Wall. 
68,  20  L.  ed.  613;  Cooley,  Const  Lim.  7th 
ed.  400,  624-526. 

It  was  because  the  plaintiff  failed  to  as- 
sume and  carry  the  burden  of  overcoming 
the  rebuttable  presumption  established  by 
the  statute  that  he  failed  in  his  action. 

Judgment  affirmed* 


(223  U.  8.  412.) 

GABRIEL  DIAZ,  Plff.  in  ErTi, 

V. 

UNITED  STATES. 
OBnaNAL   IiAW    (I    200*)— FOBMEB    Jeop- 

▲BDT— Assault— HoiaoiDE. 

1.  The  prosecution  for  homicide  of  a  per^ 
son  previously  convicted  of  an  assault  and 
batteiy  from  which  the  death  afterwards 
ensued  does  not  place  the  accused  twice  in 
jeopardy  for  the  same  offense,  contrary  to 
the  act  of  July  1,  1902  (32  Stat  at  L.  691, 
ehap.  1369),  §  6,  enacting  a  Bill  of  Rights 
for  the  Philippine  Islands,— especially  where 
the  jurisdiction  of  the  justice  of  the  peace 
before  whom  the  assault  and  batteiy  charge 
was  tried  did  not  extend  to  homicide  cases. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |9  847, 386-409 ;    Dec.  Dig.  8  200.*] 

Cbiminal  Law   <|  673y  —  Documentabt 
Evidence— PirrrzNQ  Wholx  Rscobd  in 

EVIDENOB. 

2.  The  record  of  the  prior  proceedings  be- 
fore a  justice  of  the  peace,  when  offered  in 
evidence  by  the  accused  on  trial  for  homi- 
cide, without  qualification  or  restriction, 
must  be  treated  as  admitted  generally,  as 
applicable  to  any  issue  which  it  tends  to 
prove,  and  as  equally  available  to  the  gov- 
ernment and  the  accused. 

[Bd.  Note.— For  otber  cases,  tee  Criminal 
Law,  Cent  Dig.  f  f  1597, 1872-1876 ;    Dec.  Dig.  f  673.*] 

Cbiminal   Law    <|   6d8*)— Hbab8at— Ad- 
KiTTiNO  Without  Objection. 

3.  Hearsay  evidence  admitted  without  ob- 
jection is  to  be  considered  and  given  its 
natural  probative  effect  as  if  it  were  in 
law  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
LaWp  Cent  Dig.  SS  16&1-1664 ;  Dec.  Dig.  t  698.*] 


CBDcnrAL  Law    (|  etiS*)  —  Gonfbontino 
WITH  Witnesses. 

4.  The  right  "to  meet  the  witnesses  face 
to  face,"  secured  to  one  accused  of  crime 
in  the  Philippine  Islands  by  the  act  of 
July  1, 1902,  §  5,  was  not  infringed  by  rest- 
ing a  judgment  of  conviction  for  homicide 
in  part  upon  the  testimony  produced  before 
the  justice  of  the  peace  at  a  previous  trial 
for  the  assault  and  battery  from  which  the 
death  afterwards  ensued,  and  at  a  prelim- 
inary investigation  of  the  homicide  eharge^ 
where  the  record  of  these  proceedings  was 
offered  in  evidence  by  the  accused  without 
qualification  or  restriction,  and  included 
some  testimony  favorable  to  him. 

[Bd.  Note^^For  other  esses,  tee  Crlmtnal 
Law,  Cent  Die  i§  15S8-]fi4S:    Dec  Dig.  I  6a.*l 

Cbiminal  Law  (|  636^)— Pebsonai.  Pbeb* 

BNCB  OF  AOOUSBD— WaIVBB. 

5.  The  voluntary  absence  of  the  accused  at 
a  time  when  his  presence  is  not  made  indis- 
pensable by  Philippine  Comp.  Stet.  §§  3271» 
3280,  3296,  coupled  with  an  express  consent 
that  the  trial  go  on  in  the  presence  of  his 
counsel,  is  a  waiver  of  his  right  under 
§  3270,  to  be  present  at  every  stage  of  the 
trial. 

[Ed.  Noto.~For  other  cases,  tee  Criminal 
Law,  Cent  Dig.  8f  1465-1482 ;    Dec.  Dig.  f  <3S.*] 

Cbiuinal  Law  (ft  636*)— Personal  Pbss- 

BNCB  OF  ACCU8EI>— WaIVEB. 

6.  One  accused  of  an  offense  not  capital, 

who  is  not  in  custody,  and  who  was  pres^ 

ent  when  the  trial  was  begun,  may  waive 

his  right  under  the  act  of  July  1,  1902,  §  6, 

enacting  a  Bill  of  Righte  for  the  Philippine 

Islands,  to  be  personally  present  at  every 

stage  of  the  trial. 

[B}d.  Noto.~For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  14S6-U8S;    Dee.  Dig.  |  636.*] 

[No.  384.] 

Argued  November  16,  1911.     Decided  Feb* 
ruary  19,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which,  after  increasing  the  punishment,  af- 
firmed a  conviction  of  homicide  not  capi- 
tel  in  the  Court  of  First  Instance  of  Occi- 
dental Negros.    Affirmed. 

See  same  case  below,  15  Philippine,  123.     ^ 

Stetement  by  Justice  Tan  Devanter:  • 
On  May  30,  1906,  at  San  O&rlos,  province 
of  Occidental  Negros,  Philippine  Islands, 
Gabriel  Diaz,  by  blows  and  kicks,  inflicted 
bodily  injuries  upon  Cornelio  Alcanzaren, 
and  by  reason  thereof  was  the  next  day 
charged  before  the  justice  of  the  peace  of 
San  Carlos  with  assault  and  battery.  At 
the  hearing  upon  that  charge  Dias  was 
found  guilty  of  a  misdemeanor  and  fined  50 
pesetas  and  coste,  which  he  paid.  Subse* 
quently,  on  the  26th  of  June,  Alcanzaren 
died,  and  Diaz  was  then  charged  before  the 
same  justice  of  the  peace  with  homicide,  it 
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being  alleged  that  the  death  eiuraed  from 
the  hodilj  injuries.  At  the  preliminary  in- 
TBBtigation  of  thia  charge,  the  juatioe  eon- 
eluded  that  there  was  reasonable  cause  to 
beliere  that  it  was  well  founded,  and  ao- 
oordingly  held  the  accused  to  await  the  ac- 
tion of  the  court  of  first  instance.  There 
was  then  filed  in  that  court  a  complaint 
charging  Diaz  with  the  crime  of  homicide, 
not  capital,  upon  which  he  subsequently 
was  tried,  found  guilty,  and  sentenced  to  a 
term  of  imprisonment  and  other  penalties. 

When  called  upon  to  plead  in  the  court 
•f  first  instance.  Bias  interposed  a  plea  of 
former  jeopardy,  supported  by  a  copy  of 
the  record  of  the  proceedings  before  the 
justice  of  the  peace  upon  the  charge  of  as- 
sault and  battery  and  at  the  preliminary 
inyestigation,  but  the  plea  was  oyerruled. 
Then,  during  the  trial,  his  counsel  intro- 
duced in  eyidence  the  record  of  those  pro- 
ceedings. In  doing  this  the  counsel  spoke 
only  of  "the  proceedings  in  the  ease  for  a 
misdemeanor,"  but  it  otherwise  appears 
that  what  was  meant  was  the  record  of 
both  proceedings.  Both  were  embraced  in 
a  single  document,  authenticated  by  a  sin- 
gle certificate,  and  it  clearly  is  disclosed 
that  counsel  on  both  sides  and  the  court 
treated  the  entire  document  as  in  eyidence. 
It  embraced  the  testimony  produced  before 
the  justice  at  the  hearing  upon  the  assault 
and  battery  charge  and  at  the  preliminary 
inyestigation,  including  the  personal  state- 
^ment  of  the  accused  and  the  report  of  an 
•*  autopsy,  upon  the  body  of  the  deceased, 
performed  conformably  to  the  Philippine 
law;  and  it  was  partly  upon  this  testi- 
mony that  the  court  of  first  instance  rested 
its  judgment  of  conyiction. 

On  two  occasions,  coyering  the  examina- 
tion and  cross-examination  of  two  witness- 
es for  the  goyemment,  Diaz,  who  was  at 
large  on  bail,  yoluntarily  absented  himself 
from  the  trial,  but  oonsented  that  it  should 
proceed  in  his  absence,  but  in  the  presence 
of  his  counsel,  which  it  did. 

Following  his  conyiction,  Diaz  prosecuted 
an  appeal  to  the  supreme  court  of  the 
Philippines,  where,  subject  to  a  change 
made  in  the  term  of  imprisonment  (see 
Trono  y.  United  States,  199  U.  S.  621,  60 
L.  ed.  292,  26  Sup.  Ct.  Rep.  121,  4  A.  &  £. 
Ann.  Cas.  773;  Flemister  y.  United  States, 
207  U.  S.  872,  62  L.  ed.  252,  28  Sup.  Ct. 
Hep.  129),  the  conyiction  was  sustained 
(15  Philippine,  123)  and  the  case  waa  then 
brought  here. 

Messrs.  Frederic  R.  Gondert  and  How- 
ard Thayer  Kingsbury  for  plaintiff  in  er- 
ror. 

Solicitor  General  Lehmann  for  defend- 
ant in  error. 


261  « 

*Mr.  Justice  Van  Deraatery  after  stating  ^ 
the  case  as  aboye,  deliyered  the  opinion  H 
the  court: 

The  proyision  sgainst  double  jeopardy,  in 
the  Philippine  ciyil  goyemment  act  (32 
Stat  at  L.  691,  chap.  1369,  §  6),  is  in  terms 
restricted  to  instances  where  the  second 
jeopardy  is  "for  the  same  offense"  as  was 
the  first  Oayieres  y.  United  States,  220 
U.  S.  338,  66  L.  ed.  480,  81  Sup.  Ct.  Rep. 
421.  That  was  not  the  case  here.  The 
homicide  charged  sgainst  the  accused  in 
the  court  of  first  instance  and  the  assault 
and  battery  for  which  he  was  tried  before^ 
the  justice  of  the  peace,* although  identi-7 
cal  in  some  of  their  elements,  were  distinet 
offenses  both  in  law  and  in  fact.  The 
death  of  the  injured  person  was  the  princi- 
pal element  of  the  homicide,  but  was  no 
part  of  the  assault  and  battery.  At  the 
time  of  the  trial  for  the  latter  the  death 
had  not  ensued,  and  not  until  it  did  ensue 
was  the  homicide  committed.  Then,  and 
not  before,  was  it  possible  to  put  the  ae« 
oused  in  jeopardy  for  that  offense.  Com. 
y.  Roby,  12  Pick.  496;  State  y.  Littlefield, 
70  Me.  462,  36  Am.  Rep.  336;  Johnson  ▼• 
State,  19  Tex.  App.  463,  63  AnL  Rep.  386. 
Besides,  under  the  Philippine  law,  the  jus- 
tice of  the  peace,  although  possessed  of  ju- 
risdiction to  try  the  accused  for  assault 
and  battery,  was  without  jurisdictioo  to 
try  him  for  homicide;  and,  of  course,  the 
jeopardy  incident  to  the  trial  before  the 
justice  did  not  extend  to  an  offense  beyond 
his  jurisdiction.  All  that  could  be  claimed 
for  that  jeopardy  was  that  it  protected  the 
accused  from  being  again  prosecuted  for  the 
assault  and  battery,  and  therefore  required 
that  the  latter  be  not  treated  as  included^ 
as  a  lesser  offense,  in  the  charge  of  homi- 
cide, as  otherwise  might  haye  been  done 
under  Philippine  0>mp.  Stat.  §  3284.  State 
y.  Littlefield,  supra.  It  follows  that  the 
plea  of  former  jeopardy  disclosed  no  ob- 
stacle to  the  prosecution  for  homicide. 

It  is  objected  that  the  accused  was  de- 
priyed  of  the  right,  secured  to  him  by  f  6 
of  the  Philippine  ciyil  goyemment  act,  su- 
pra, "to  meet  the  witnesses  face  to  face," 
in  that  the  judgment  of  conyiction  for 
homicide  was  rested  in  part  upon  the  testi- 
mony produced  before  the  justice  of  the 
peace  at  the  trial  for  assault  and  battery 
and  at  the  preliminary  inyestigation.  But 
this  objection  oyerlooks  the  circumstances 
in  which  the  record  wherein  that  testimony 
was  set  forth  was  receiyed  in  eyidence.  It 
was  not  offered  by  the  goyemment,  but  by 
the  accused,  and  was  offered  without  quali- 
fication or  restriction.  And  it  is  otherwise 
manifest  that  the  offer  included  the  testi- 
mony embodied  in  the  record  as  well  as^ 
the  reeitals  of  what* was  done  by  the  jua-J* 
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tioe.  It  WEB  all  reeeived  Just  aa  it  waa  of- 
fered, no  objection  being  interpoaed  by  the 
goyemment.  In  aome  respecta  the  testi- 
mony vaa  favorable  to  the  accused  and  in 
others  favorable  to  the  government.  It 
included  a  statement  by  the  accused,  who 
refrained  from  testifying  in  the  court  of 
first  instance,  and  also  the  report  of  an 
autopsy  which  waa  favorable  to  him.  In 
these  circumstancea  the  testimony  was 
rightly  treated  as  admitted  generally,  aa 
applicable  to  any  issue  which  it  tended  to 
prove,  and  as  equally  available  to  the  gov- 
ernment and  the  accused.  Bears  v.  Star- 
bird,  78  Cal.  225,  230,  20  Pac  647;  Di- 
versy  v.  Kellogg,  44  111.  114,  121,  02  Am. 
Deo.  154.  True,  the  testimony  could  not 
have  been  admitted  without  the  consent  of 
the  accused,  first,  because  it  waa  within 
the  rule  against  hearsay,  and,  second,  be- 
cause the  accused  waa  entitled  to  meet  the 
witnesses  face  to  face.  But  it  was  not  ad- 
mitted without  his  consent,  but  at  hia  re- 
quest, for  it  waa  he  who  offered  it  in  evi- 
dence. So,  of  the  fact  that  it  was  hear- 
aay,  it  suffices  to  observe  that  when  evi- 
dence of  that  character  is  admitted  without 
objection,  it  is  to  be  considered  and  given 
ita  natural  probative  effect  aa  if  it  were 
in  law  admissible.  Damon  v.  Oarrol,  163 
Mass.  404,  408,  40  N.  E.  185;  Sherwood 
T.  Sissa,  5  Nev.  340,  355;  United  States  v. 
McCoy,  193  U.  S.  593,  598,  48  L.  ed.  805, 
807,  24  Sup.  Ct.  Eep.  528;  Sehlemmer  v. 
Buffalo,  R.  &  P.  R.  Ck>.  205  U.  S.  1,  9,  51 
L.  ed.  681,  685,  27  Sup.  Ct  Eep.  407;  Neal 
T.  Delaware,  103  U.  S.  370,  396,  26  L.  ed. 
667,  573;  Foster  v.  United  States,  101  C. 
G.  A.  485,  178  Fed.  165,  176.  And  of  the 
fact  that  it  came  from  witnesses  who  were 
not  present  at  the  trial,  it  is  to  be  ob- 
served that  the  right  of  confrontation  se- 
cured by  the  Philippine  civil  government 
act  is  in  the  nature  of  a  privilege  extended 
to  the  accused,  rather  than  a  restriction 
upon  him  (State  ▼.  McNeil,  33  La.  Ann. 
1332,  1335),  and  that  he  ia  free  to  assert  it 
or  to  waive  it,  as  to  him  may  seem  advan- 
tageous. That  this  is  so  is  a  necessary 
conclusion  from  the  adjudged  cases  relating 
^to  the  like  right  secured  by  the  Constitu- 
MtionB  of  the  several  states  and  the  Con- 
s' stitution  of  the  United*8tates.  Thus,  it  is 
held  that  the  right  is  waived  where,  by  the 
consent  of  the  accused,  the  prosecution  is 
permitted  to  read  in  evidence  the  testi- 
mony of  an  absent  witness,  given  in  some 
prior  proceeding  (Hancock  v.  State,  14  Tez. 
App.  392;  Rosenbaum  v.  State,  33  Ala.  354; 
Williama  v.  State,  61  Wis.  281,  21  N.  W. 
66;  State  v.  Poison,  29  Iowa,  133) ;  or  a 
statement  of  what  such  a  witness  would 
testify,  if  present,  aa  embodied  in  an  agree- 
ment made  to  avoid  a  eontinuanee  or  to 


dispenaa  with  the  praaenea  of  the  witnesa 
(State  V.  Wagner,  78  Mo.  644,  648,  47  Am. 
Rep.  131;  State  ▼•  Fooka,  66  Iowa,  452,  21 
N.  W.  773;  State  v.  Mortensen,  26  Utah» 
312,  73  Pac.  662,  633;  State  v.  Lewta,  3t 
Wash.  76,  88,  71  Pac  778) ;  or  the  depoai* 
tion  of  such  a  witneaa,  taken  within  or 
without  the  juriadiction  (Butler  v.  State» 
97  Ind.  378;  State  v.  Vanella,  40  Mont 
326,  106  Pao.  364,  20  A.  &  E.  Ann.  Cas. 
398;  Wightman  v.  People,  67  Barb.  44; 
People  V.  Ouidici,  100  N.  Y.  503,  508,  3  N. 
E.  493,  6  Am.  Crim.  Rep.  455;  People  v. 
Murray,  52  Mich.  288,  17  N.  W.  843).  Ia 
the  last  case,  which  involved  a  convictioA 
for  murder  in  the  second  degree,  the  quea* 
tion  presented  and  the  ruling  thereon  wera- 
atated  by  Judge  Cooley  aa  follows: 

''A  chief  ground  of  error  relied  upon  ia 
that  the 'prosecution  was  allowed  to  put  in 
evidence  certain  depositions  taken  out  of 
court  of  witnesses  not  present  at  the  triaL 
The  facts  teem  to  be  that  the  attorneys  for 
the  respective  partiea  atipulated  to  put  in 
certain  depositions  on  both  sides,  and  they 
were  put  in  accordingly.  This,  it  is  said, 
was  in  violation  of  the  respondent's  con- 
stitutional right  to  be  oonfronted  with  hia 
witnesses.  But  the  court  made  no  ruling 
in  the  matter;  what  was  done  waa  volun- 
tarily done  by  the  parties;  the  defendant 
had  the  benefit  of  the  atipulation,  and,  for 
aught  we  can  know,  it  may  have  been  made 
chiefly  in  hia  interest.  •  •  .  The  defend* 
ant  undoubtedly  had  a  constitutional  right 
to  be  confronted  with  his  witnesses.  He 
waived  that  right  in  this  case,  apparently 
for  his  own  supposed  advantage  and  to  ob- 
tain evidence  on  hia  own  behalf.  It  would 
have  been  a  mere  impertinence  for  the  ^ 
court  to  have  interfered  and  •precluded  thia  • 
stipulation  being  acted  upon.  But  it  would 
have  been  more  than  an  impertinence;  it 
would  have  been  gross  error.  And  it  would 
be  palpable  usurpation  of  power  for  us  now 
to  set  aaide  a  judgment  for  a  neglect  of  the 
court  not  at  the  time  complained  of,  but 
in  respect  to  something  where  any  other 
course  would  have  been  plain  error.  Under 
the  view  taken  by  the  respondent  it  would 
seem  that  when  the  evidence  had  been  ob- 
tained under  his  stipulation,  the  court  waa 
put  in  position  where  it  was  impossible  to 
avoid  error;  for  if  the  evidence  waa  re- 
ceived, he  might  complain,  aa  he  doea  now, 
that  his  constitutional  right  waa  violated; 
and  if  the  court  refused  to  receive  it  when 
he  was  consenting,  the  respondent  would  be 
entitled  to  have  the  eonviction  set  aaide  for 
that  error.** 

The  view  that  this  right  may  be  waived 
also  waa  recognised  by  this  court  in  Key* 
nolds  V.  United  States,  98  U.  S.  145,  158,  2S 
L,  ed.  244,  247,  where  testimony  given  on  a> 
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int  trial  was  held  admmsible  on  a  see- 
«iid,  even  againet  a  timely  objection,  be- 
eause  the  witness  was  absent  by  the  wrong- 
ful act  of  the  accused.  In  that  case  it  was 
■aid: 

'The  Ck>nstitution  giyes  the  accused  the 
right  to  a  trial  at  which  he  should  be  con- 
fronted with  the  witnesses  against  him; 
but  if  a  witness  is  absent  by  his  own  wrong- 
ful procurement,  he  cannot  complain  if  com- 
petent eyidenoe  is  admitted  to  supply  the 
place  of  that  which  he  has  kept  away.  The 
Constitution  does  not  guarantee  an  accused 
person  against  the  legitimate  consequences 
of  his  own  wrongful  acts.  It  grants  him 
the  privilege  of  being  confronted  with  the 
witnesses  against  him;  but  if  he  volun- 
tarily keeps  the  witnesses  away,  he  cannot 
insist  on  his  privilege.  If,  therefore,  when 
absent  by  his  procurement,  their  evidence 
IB  supplied  in  some  lawful  way,  he  is  in 
BO  condition  to  assert  that  his  constitu- 
tional rights  have  been  violated." 

As  here  the  accused,  by  his  voluntary 
Macty  placed  in  evidence  the  testimony  dis- 
•  closed  by  the  record  in  question,*and  there- 
by sought  to  obtain  an  advantage  from  it, 
he  waived  his  right  of  confrontation  as  to 
that  testimony,  and  cannot  now  complain 
of  its  consideration. 

It  also  is  objected  that  the  accused  was 
wrongly  convicted  in  that  the  trial  proceed- 
ed in  part  in  his  absence.  The  facts  in 
this  connection  are  these:  The  accused 
was  represented  and  heard  by  counsel  at 
every  stage  of  the  proceedings.  He  also  was 
present  in  person  at  all  the  proceedings 
preliminary  to  the  trial  and  at  the  time 
H  was  begun  and  during  the  major  part  of 
it.  But  on  two  occasions,  in  the  latter 
part  of  the  trial,  he  voluntarily  absented 
himself,  and  sent  to  the  court  a  message 
expressly  consenting  that  the  trial  proceed 
in  his  absence,  which  was  done.  On  these 
occasions  two  witnesses  for  the  government 
were  both  examined  and  cross-examined. 
No  complaint  grounded  upon  his  absence 
was  made  in  the  trial  court  or  in  the  su- 
preme court  of  the  Philippines;  and  the 
objection  now  made  is  not  that  he  did  not 
voluntarily  waive  his  right  to  be  present, 
if  he  could  waive  it»  but  that  it  could  not 
be  waived,  and  that  the  court  was  there- 
fore without  power  to  proceed  in  his  ab- 


The  Philippine  laws,  Gomp.  Stat.  1007, 
contain  the  following  provisions,  bearing 
upon  the  presence  of  the  accused  at  the 
proceedings  upon  a  charge  for  felony: 

''Sec  3270.  In  all  criminal  prosecutions 
the  defendant  MhaU  he  entiiUd  (a)  to  ap- 
pear and  defend  in  person  and  by  eounsel 
«t  every  stage  of  the  proceedings.  •  •  . 
8271.    •    •    •    If  the  ehaige  is  for 


felony  (deUio),  the  defendant  must  be  per- 
sonally present  at  the  arraignment;     •    .    • 

''See.  3280.  A  plea  of  guilty  can  be  put 
in  ofUp  by  the  defendant  himself  in  open 
court.    •    •    • 

"Sec  8206.  The  defendant  must  be  per- 
sonally present  at  the  time  of  pronouncing 
judgment,  if  the  conviction  is  for  a  felony;  ^ 
.    •    .  ^ 

*  Not  only  is  there  such  a  difference  in  the  * 
terms  of  these  sections  as  natiirally  im- 
plies a  difference  in  meaning,  but  it  is  evi- 
dent that  unless  the  first  means  something 
less  than  that  the  accused  must  be  present 
at  every  stage  of  the  proceedings,  there  was 
no  occasion  for  the  provisions  quoted  from 
the  others,  and  also  that  if  the  terms  used 
in  the  others  were  deemed  essential  to  ex- 
press the  thought  that  the  accused  must  be 
present  at  particular  stages  of  the  pro- 
ceedings, like  terms  would  have  been  em- 
ployed in  the  first  had  it  been  intended  to 
make  his  presence  equally  requisite  at  oth- 
er stages.  It  therefore  is  evident  that  the 
effect  of  these  sections,  when  their  differing 
terms  are  considered,  is  to  make  the  pres- 
ence of  the  accused  indispensable  at  the  ar- 
raignment, at  the  time  the  plea  is  taken, 
if  it  be  one  of  guilt,  and  when  judgment  ia 
pronounced,  and  to  entitle  him  to  be  pres- 
ent at  all  other  stages  of  the  proceedings, 
but  not  to  make  his  presence  thereat  indis- 
pensable. As  here  it  does  not  appear,  and 
is  not  claimed,  that  the  accused  was  ab- 
sent at  any  of  the  times  when  his  presence 
was  thus  made  indispensable,  and  as  hia 
absence  during  the  latter  part  of  the  trial 
was  not  only  voluntary,  but  coupled  with 
an  express  consent  that  it  should  proceed 
in  the  presence  of  his  counsel,  as  was  done, 
it  is  plain  that  there  was  no  infraction  of 
the  Philippine  laws  in  that  regard. 

We  are  thus  brought  to  the  question 
whether  the  provision  in  §  6  of  the  Philip- 
pine civil  government  act,  securing  to  the 
accused  in  all  criminal  prosecutions  "the 
right  to  be  heard  by  himself  and  counsel," 
makes  his  presence  indispensable  at  every 
stage  of  the  trial,  or  invests  him  with  a 
right  which  he  is  always  free  to  assert, 
but  which  he  also  may  waive  by  his  volun- 
tary act.  Of  course,  if  that  provision  makes 
his  presence  thus  indispensable,  it  is  of  no 
moment  that  the  Philippine  laws  do  not  go 
so  far,  for  they  cannot  lessen  its  force  or^ 
effect.  An  identical  or  similar  provision  isjg 
found  in  the  Constitutions  of  the* several* 
states,  and  its  substantial  equivalent  is 
embodied  in  the  6th  Amendment  to  the  Con- 
stitution of  the  United  States.  It  is  the 
right  which  these  constitutional  provisions 
secure  to  persons  accused  of  crime  in  this 
country  that  was  carried  to  the  Philippines 
by  the  eoagiessional  enaetment,  and,  thene* 
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fore«  according  to  a  familiar  rule,  the  pre- 
vailing couree  of  deciBion  here  may  and 
■hould  be  accepted  as  determinatiye  of  the 
■ature  and  measure  of  the  right  there. 
Kepner  ▼.  United  States,  106  U.  S.  100,  124^ 
40  L.  ed.  114,  122,  24  Sup.  Ct  Rep.  707,  1 
A.  &  E.  Ann.  Gas.  655. 

As  the  offense  in  this  instance  was  a 
felony,  we  may  put  out  of  yiew  the  deci- 
sions dealing  with  this  right  in  caees  of 
misdemeanor.  In  cases  of  felony  our 
courts,  with  substantial  accord,  have  re- 
garded it  as  extending  to  every  stage  of  the 
trial,  inclusive  of  the  empaneling  of  the 
jury  and  the  reception  of  the  verdict,  and 
as  being  scarcely  less  important  to  the  ac- 
eused  than  the  right  of  trial  itself.  And 
with  like  accord  they  have  regarded  an  ac- 
cused who  is  in  custody  and  one  who  is 
charged  with  a  capital  offense  as  incapable 
of  waiving  the  right;  the  one,  becauA  his 
presence  or  absence  is  not  within  his  own 
control;  and  the  other  beoause,  in  addition 
to  being  usually  in  custody,  he  is  deemed 
to  suffer  the  constraint  naturally  incident 
to  an  apprehension  of  the  awful  penalty 
that  would  follow  conviction.  But,  where 
the  offense  is  not  capital  and  the  accused 
is  not  in  custody,  the  prevailing  rule  has 
been,  that  if,  after  the  trial  has  begun  in 
his  presence,  he  voluntarily  absents  him- 
self, this  does  not  nullify  what  has  been 
done  or  prevent  the  completion  of  the  trial, 
but,  on  the  contrary,  operates  as  a  waiver 
of  his  right  to  be  present,  and  leaves  the 
court  free  to  proceed  with  the  trial  in  like 
manner  and  with  like  effect  as  if  he  were 
present  Fight  v.  State,  7  Ohio,  pt.  1,  p. 
181,  28  Am.  Dec.  626;  Wilson  v.  State,  2 
Ohio  St  310;  McCorkle  v.  State,  14  Ind. 
80,  44;  Hill  v.  SUte,  17  Wis.  675,  86  Am. 
Dec.  736;  Stoddard  v.  State,  132  Wis.  520, 
112  N.  W.  453,  13  A.  k,  E.  Ann.  Cas.  1211 ; 
loSahlinger  v.  People,  102  111.  241;  Gallsgher 
?v.  People,*211  HI.  158,  71  N.  E.  842;  Bar- 
ton  V.  State,  67  Ga.  653,  44  Am.  Rep.  743; 
Robson  V.  State,  83  Ga.  166,  0  S.  E.  610; 
Price  V.  State,  36  Miss.  531,  72  Am.  Dec 
195;  Gales  v.  State,  64  Miss.  105,  8  So. 
167;  State  v.  Ricks,  32  La.  Ann.  1098; 
State  V.  Perkins,  40  La.  Ann.  210,  3  So. 
647;  State  v.  Kelly,  07  N.  0.  404,  2  Am. 
St  Rep.  290,  2  S.  E.  185;  Lynch  v.  Com. 
88  Pa.  189,  32  Am.  Rep.  445;  Gore  v.  State, 
52  Ark.  285,  5  L.R.A.  832,  12  S.  W.  564; 
State  V.  Hope,  100  Mo.  347,  8  L.RJL  608, 
13  S.  W.  490;  Frey  v.  Calhoun  Circuit 
Judge,  107  Mich.  130,  64  N.  W.  1047 ;  Peo- 
ple V.  MathewB,  130  Cal.  527,  78  Pac.  416; 
State  V.  Way,  76  Ejtn.  028,  14  L.RJL(N.S.) 
603,  03  Pac.  159;  Com.  v.  McCarthy,  163 
Mass.  458,  40  N.  E.  766;  United  States  v. 
Davis,  6  Blatchf.  464,  Fed.  Cas.  No.  14,023; 
United  States  v.  Loughary,  18  Blatehf.  267, 


Fed.  Gas.  No.  15,631;  Falk  v.  United  States. 
16  App.  D.  C.  446,  454,  a.  a  180  U.  & 
636,  45  L.  ed.  700,  21  8up«  Ct  Rep.  023. 

The  reasoning  upon  which  this  rule  of 
decision  rests  is  clearly  indicated  in  Barton 
V.  State,  07  Qa.  053,  44  Am.  R^  748, 
where  it  is  said  by  tiM  supreme  court  e< 
Georgia: 

"It  is  the  right  of  ths  defendant  in  cases 
of  felony  «  •  .  to  be  present  at  all 
stages  of  the  trial,— especially  at  the  ren- 
dition of  the  verdict;  and  if  ha  be  in  such 
custody  and  confinement  •  •  .  as  not  to 
be  present  unless  sent  for  and  relieved  by 
the  court  the  reception  of  tlie  verdict  dur- 
ing such  compulsory  absenos  is  so  illegal 
as  to  necessitate  the  setting  it  aside.  .  .  • 
The  principle  thus  ruled  is  good  sense  and 
sound  law;  because  he  cannot  exercise  tha 
right  to  be  present  at  the  rendition  of  the 
verdict  when  in  jail,  unless  the  officer  of 
the  court  brings  him  into  the  court  by  ita 
order. 

"But  the  case  is  quite  difTerent  wban« 
after  being  present  through  the  progress  af 
the  trial  and  up  to  the  dismissal  of  the 
jury  to  thair  room,  ha  voluntarily  absanta 
himself  from  the  court  room,  where  he  and 
his  bail  obligated  themselves  thai  ha  shouM 
be.  .  •  .  And  the  abaoluta  necessity  af 
the  distinction,  or  the  abolition  of  the  eon* 
tinuance  of  the  bail  when  the  trial  begina, 
is  seen,  when  it  is  considered  that  othar^ 
wise  there  could  be  no  conviction  of  any 
defendant  unless  he  wished  to  be  present^ 
at  the  time  the  verdict  is  rendered."  » 

*True,  in  that  case  the  defendant  was  ab-  • 
sent  only  at  the  reception  of  tha  verdict^ 
but  the  decisions,  as  also  the  reasoning  up- 
on which  they  proceed,  embrace  absencea 
at  other  stages  of  the  triaL  In  Falk  v. 
United  States,  15  App.  D.  a  446,  454,  a.  a 
180  U.  S.  686,  45  L.  ed.  700,  21  Sup.  Ct 
Rep.  023,  the  accused,  who  was  at  lajqga  an 
bail,  was  present  when  the  trial  was  be- 
gun and  during  the  taking  of  a  portion  af 
the  evidence  for  tha  govemmant  and  then 
fled  the  jurisdiction.  He  was  called  and  da- 
faulted,  and  the  trial  proceeded  in  hia 
absence,  the  remaining  avidance  being  tak- 
en and  a  verdict  of  guflt  returned.  Sub- 
sequently he  was  apprehended,  and  sen* 
tence  was  then  imposed,  notwithstanding 
his  objection  that  the  trial  had  proceeded 
in  his  absence.  In  affirming  the  judgment^ 
the  court  of  appeals,  speaking  through  Mr. 
Justice  Morris,  said: 

(p.  454)  "It  does  not  seem  to  us  to  ba 
oonsonant  with  the  dictates  of  common 
sense  that  an  accused  person,  being  si  large 
upon  bail,  should  be  at  liberty,  whenever 
ha  pleased,  to  withdraw  liimsdf  from  tha 
courts  of  his  country  and  to  break  up  n 
trial   already  aommenced*     Tha  pmetieal 
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ffMnlt  of  saeh  a  proposition,  if  aHowed  to 
bo  law,  would  be  to  praTemt  any  trial  whai- 
9f9t  until  tbe  aociued  person  himeelf 
■bonld  be  pleased  to  permit  it^  For  by  the 
•ftatote  (U.  S.  Ber.  Stat.  |  1015,  U.  S. 
Comp.  Sta*.  IMl,  p.  718)  be  is  entitled 
as  a  matter  of  r^ht  to  be  enlarged  npon 
bail  'in  all  eriminal  cases  where  tbe  of- 
fense is  not  punishable  by  death;'  and 
therefore,  in  all  soeh  eases,  he  may,  by 
absconding,  prevent  a  triaL  This  would 
be  a  travesty  of  justice  which  could  not 
be  tolerated;  and  it  is  not  required  or  justi- 
ied  by  any  regard  for  the  right  of  person- 
al liberty.  On  the  contrary,  the  inoTitable 
leault  would  be  to  abridge  the  right  of 
personal  liberty  by  abridging  or  restricting 
the  right  now  granted  by  the  statute  to  be 
abroad  on  bail  until  the  verdict  is  ren- 
dered. And  this  the  counsel  for  the  appel- 
lant appear  candidly  to  admits  But  we 
do  not  think  that  any  rule  of  law  or  con- 
^stitutional  principle  leads  us  to  any  con- 
I  elusion  that  would  be  so  disastrous  as  well 
to  the*adminiBtration  of  justice  as  to  the 
true  interests  of  civil  liberty.    .    .    . 

(p.  460)  The  question  is  one  of  broad 
public  policy,  whether  an  accused  person, 
placed  upon  trial  for  crime,  and  protected 
by  all  the  safeguards  with  which  the  hu- 
manity of  our  present  criminal  law  sedu- 
lously surrounds  him,  can  with  impunity 
defy  the  processes  of  that  law,  paralyze  the 
proceedings  of  courts  and  juries,  and  turn 
them  into  a  solenm  farce,  and  ultimately 
compel  society,  for  its  own  safety,  to  re- 
strict the  operation  of  the  principle  of  per- 
sonal liberty.  Neither  in  criminal  nor  in 
«ivil  cases  will  the  law  allow  a  person  to 
take  advantage  of  his  own  wrong.  And 
yet  this  would  be  precisely  what  it  would 
do  if  it  permitted  an  escape  from  prison, 
or  an  absconding  from  the  jurisdiction 
while  at  large  on  bail,  during  the  pen- 
dency of  a  trial  before  a  jury,  to  operate 
as  a  shield." 

But  it  is  said  that  the  question  has  been 
ruled  otherwise  by  this  court  in  Hopt  v. 
Utsh,  110  U.  S.  574,  28  L.  ed.  262,  4  Sup. 
Ct.  Bep.  202,  4  Am.  Grim.  Bep.  417;  Lewis 
▼.  United  States,  146  U.  S.  370,  36  L.  ed. 
1011, 13  Sup.  Ct.  Bep.  136;  Schwab  v.  Berg- 
gren,  143  U.  S.  442,  36  L.  ed.  218,  12  Sup. 
Ct  Bep.  525;  and  Thompson  v.  Utah,  170 
U.  S.  343,  42  L.  ed.  1061,  18  Sup.  Ct.  Bep. 
620.  We  think  this  is  not  the  import  of 
those  cases.  In  each  the  accused  was  in 
custody,  charged  with  a  capital  offense,  and 
was  sentenced  to  death.  In  the  first,  a 
part  of  the  trial  was  had  in  his  absence 
notwithstanding  the  territorial  statute  de- 
clared that  he  '*mu8t  be  personally  present." 
He  did  not  object  at  the  time,  and  it  sub- 
flequently  was  claimed  that»  by  his  silenos^ 


he  had  consented  to  what  was  done.  But 
this  court  held  otherwise,  saying:  "That 
which  the  law  makes  essential  in  proceed- 
ings involving  the  deprivation  of  life  or 
liberty  cannot  be  dispensed  with  or  affected 
by  the  consent  of  tiie  accused,  much  lels 
by  his  mere  failure,  when  on  trial  and  in 
custody,  to  object  to  unauthorised  meth* 
ods."  In  the  second  case,  "the  prisonet 
was  not  brought  face  to  face  with  the  jury 
until  after  the  challenges  had  been  made 
and  the  selected  jurors  were  brought  in-^ 
to  the  box  to  be  sworn,"  and  he  excepted  JJj 
at  the*time  to  the  mode  in  which  the  cbal-  • 
lenges  were  required  to  be  made.  The  rul« 
ing  in  this  court  was  that  the  making  of 
the  challenges  was  an  essential  part  of  the 
trial,  and  that  it  was  the  right  of  the  ac- 
cused to  be  brought  face  to  face  with  the 
jurors  when  the  challenges  were  made. 
The  other  two  cases  are  even  less  in  pointi 
In  one  the  question  was  whether  the  pres- 
ence of  the  accused  was  essential  in  pro- 
ceedings on  error  in  an  appellate  courts 
and  it  was  held  that  it  was  not  essentiaL 
And  in  the  other  the  question  was  whether, 
when  the  applicable  law  contemplated  that 
the  accused  should  be  tried  before  a  tribu- 
nal composed  of  a  court  and  a  jury  of 
twelve,  he  could  by  his  silence  or  consent 
authorize  a  tribunal  differently  composed, 
and  not  recognized  by  law,  to  try  him; 
and  it  was  held  that  he  could  not. 

We  conclude  that  the  Philippine  laws 
before  quoted  accord  to  one  charged  with 
a  felony  the  full  right  expressed  in  tbe 
congressional  enactment,  as  that  right  was 
recognized  and  understood  in  this  country 
at  the  time  it  was  carried  to  the  Philip- 
pines, and  that  in  what  was  done  in  the 
present  case  there  was  no  infringement  of 
it. 

Lastly,  it  is  insisted  that  the  evidence 
was  inadequate  to  warrant  the  conviction. 
The  trial  was  to  the  court  without  a  jury, 
as  is  permitted  in  the  Philippines,  and 
both  the  trial  court  and  the  supreme  court 
of  the  Islands  concurred  in  finding  the  ac- 
cused guilty  under  the  evidence.  Of  course, 
these  concurring  findings  are  entitled  to 
great  respect.  Nevertheless,  following  the 
rule  recognized  in  Wiborg  v.  United  States, 
163  U.  S.  632,  658,  41  L.  ed.  289,  298,  16 
Sup.  Ct  Bep.  1127,  1197,  and  Clyatt  v. 
United  States,  197  U.  S.  207,  222,  49  L.  ed« 
726,  731,  25  Sup.  Ct.  Bep.  429,  we  have  at- 
tentively examined  the  evidence  as  set  forth 
in  the  record  and  discussed  in  the  opinions 
of  the  Philippine  courts,  and  are  clearly 
of  opinion  that  the  conviction  was  war* 
ranted  by  it. 

Judgment  affirmed* 
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*Mr.  Justice  liamar,  dissenting: 

I  dissent,  because  the  trial  was  conducted 
in  accordance  with  the  rules  of  procedure 
of  the  Spanish  law,  and  in  disregard  of 
the  fundamental  changes  made  by  the  Bill 
of  Rights  of  the  Philippine  Islands.  The 
defendant  was  not  given  a  speedy  trials 
but  was  kept  in  jeopardy  during  repeated 
and  lengthy  suspensions. 

He  was  not  confronted  with  the  witness- 
m,  but  the  court  accepted  his  telegraphic 
waiver,  and  the  trial  thereafter  proceeded 
without  the  defendant  being  present.  Wit- 
nesses were  examined,  argument  of  eounsel 
made^  and  three  months  later  sentence  was 
pronounced,  all  in  his  absence. 

On  appeal  the  judgment  was  reversed  by 
the  supreme  court  of  the  Philippines,  not 
for  the  purpose  of  setting  the  judgment 
lUiide,  but  to  inflict  a  penalty  of  more  than 
twofold  severity,  and  to  raise  the  term  of 
imprisonment  from  six  to  fourteen  years 
in  the  penitentiary. 

The  act  of  July  1,  1902  [32  Stat  at  L. 
^91,  ehap.  1369],  regulating  the  govern- 
ment of  the  Philippine  Islands,  does  not 
provide  for  trial  by  jury,  nor  does  it  de- 
stroy the  power  of  the  appellate  court  to 
'Change  the  sentence  in  a  oriminal  case. 
But  the  absence  of  the  right  to  trial  by 
Jury,  and  the  presence  of  the  danger  of 
Appeal  make  it  all  the  more  important  to 
enforce  those  safeguards  copied  from  the 


facts  and  reasont  on  which  this  dissent  it 
based. 

The  opinion  proceeds  upon  the  theory 
that  while  a  defendant  has  the  right  to  be 
confronted  with  the  witnesses,  he  may 
waive  thai  privilege  in  all  except  capital 
eases.  In  support  of  that  proposition  many 
authorities  are  eited. 

In  some  of  these  cases  the  defendant  was 
voluntarily  absent  from  the  court  room* 
for  a  short  time,  without  the  attention  of 
the  court  being  called  to  the  fact.  In  oth- 
ers the  defendant  escaped  while  the  trial 
was  in  progress.  In  others,  having  given 
bail,  he  failed  to  return  in  time  to  hear 
the  verdict  read.  In  all  of  them  the  oourf  a 
decision  was  expressly,  or  hy  necessary 
implication,  placed  upon  the  ground  thai 
the  defendant  could  not  take  advantage  of 
his  own  wrong,  and  render  a  trial  nuga* 
tory  by  escape  or  making  an  improper  usa 
of  his  bail. 

These  cases  undoubtedly  announce  a  cor- 
rect rule.  For,  when  the  trial  of  a  felony 
begins,  it  ought  to  proceed  in  due  and  or* 
derly  course  to  verdict.  The  defendant  has 
no  right  to  force  the  court  to  order  a  mis- 
trial. If  he  escapes  or  takes  advantagis 
of  his  bail  to  remain  away  during  the  trials 
the  court  proceeds^  not  because  it  is  willing 
that  he  should  be  absent^  but  because  it  is 
obliged  to  go  on  without  him.  But  bo- 
cause  the  court  is  compelled  so  to  act  under  9 


Constitution    of    the    United    States    and  rsuoh  facts,  it  does  not  follow  that  it  could* 


granted  the  people  of  those  islands. 

Barring  the  right  to  indictment  and  trial 
1^  jury  the  defendant  charged  with  a  fel- 
ony before  a  Philippine  court  has  substan- 
tially the  same  rights  as  though  he  were  on 
trial  in  a  United  States  court.  And  if  this 
eonviction  can  stand,  it  must  be  because  the 
same  things  would  be  proper  in  this  coun- 
try, where  the  language  of  the  Constitu- 
tion is,  in  this  respect,  substantially  the 
^same  as  that  of  Philippine  Bill  of  Rights. 
«  Sec.  5.  "That  in  all  criminal  prosecu- 
•  tions  the  accused*shall  enjoy  the  right  to 
be  heard  by  himself  and  counsel,  to  demand 
the  nature  and  cause  of  the  accusation 
against  him,  to  have  a  speedy  and  public 
trial,  to  meet  the  witnesses  face  to  face, 
and  to  have  compulsory  process  to  compel 
the  attendance  of  witnesses  in  his  behalf. 
''That  no  person  shall  be  held  to  answer 
for  a  criminal  offense  without  due  process 
of  law;  and  no  person  for  the  same  of- 
fense shall  be  twice  put  in  jeopardy  of  pun- 
ishment, nor  shall  be  compelled  in  any 
oriminal  case  to*  be  a  witness  against  him- 
self." 

Not  only  the  fact  that  the  defendanVs 
liberty  is  involved,  but  the  further  fact  that 
the  decision  will  be  a  precedent  in  other 
«UMS»  Justifies  a  brief  statement  of  the 


or  would  consent  for  him  to  be  absent  dur- 
ing the  trial;  or  that  it  would  accept  a 
formal  waiver  from  him  of  the  right  to  be 
confronted  by  the  witnesses,  or  to  be  pres- 
ent when  sentence  was  pronounced.  Am 
said  in  Hopt's  Case,  110  U.  S.  579,  28  U 
ed.  265,  4  Sup.  Ct  Rep.  202,  4  Am.  Crim. 
Rep.  417 : 

"The  arg^ument  to  the  contrary  necessari- 
ly proceeds  upon  the  ground  that  he  alone 
is  concerned  as  to  the  mode  by  which  he 
may  be  deprived  of  his  life  or  liberty.  .  .  • 
This  is  a  mistaken  view.  .  .  .  The  pub- 
lic has  an  interest  in  his  life  and  liberty. 
Neither  can  be  lawfully  taken  except  in  the 
mode  prescribed  by  law.  .  .  .  If  he  bo 
deprived  of  his  life  or  liberty  without  being 
so  present)  such  deprivation  would  be  with- 
out that  due  process  of  law  required  by 
the   Constitution." 

It  is  true,  as  pointed  out  in  the  opinion 
of  the  court  here,  that  this  was  said  in 
a  case  where  the  defendant  was  on  trial  for 
his  life.  But  the  principle  was  announced 
in  language  which,  repeatedly  and  express- 
ly, made  it  applicable  to  felonies,  and 
wherever  the  defendant  might  be  deprived 
of  his  life  or  liberty.  The  defendant,  in 
such  cases,  cannot  waive  his  right  to  bo 
present  when  his  liberty  is  involvod*  anjr 
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more  than  when  his  life  is  Hi  stake.  And 
it  is  a  misnomer  to  say  thai  when  he  es- 
capes or  refuses  to  be  present,  that  he  has 
waived  the  right.  He  has  made  it  impos- 
sible for  the  eourt  to  give  him  his  rights. 
But,  even  if  the  doctrine  of  waiver  oould 
be  extended  beyond  theee  cases  of  neces- 
sity, arising  from  flight  and  voluntary  ab- 
sence after  the  trial  began,  it  would  not 
apply  in  the  present  instance.  The  case 
was  conducted  from  beginning  to  end  as 
though  it  were  civil  litigation,  with  several 
suspensions  of  the  trial, — once  for  four- 
teen days,  once  for  thirty  days, — and  with 
three  months  between  the  argument  and 
the  rendition  of  the  Judgment.  There  was 
in  this  case,  therefore,  no  eompelling  neces- 
sity, as  in  those  cited  in  the  opinion  of 
^the  majority.    The  court  accepted  the  de- 

•  fendant's  waiver,  as  though  he  alone  had 

•  an  interest*  in  the  method  of  trial, — ^ignor- 
ing the  fact  that,  as  said  in  the  Hopt  Case, 
*'the  public  had  an  interest  in  his  life  and 
liberty." 

In  order  to  msJce  this  want  of  necessity 
elear  it  will  be  necessary  to  state  some  of 
the  facts  as  they  appear  in  this  record. 

The  defendant  lived  in  the  town  of  San 
Carlos,  in  the  province  of  Occidental  Keg- 
rors.  He  was  charged  with  having  killed  Al- 
canzaren  in  that  municipality.  After  a  pre- 
liminary trial,  he  was  bound  over  to  answer 
for  the  charge  of  homicide, — equivalent  to 
manslaughter,  and  not  punishable  by  death. 
He  gave  bond,  and  was  subsequently 
brought  to  trial  before  the  court  of  first 
instance,  sitting  at  Bacolod,  which,  accord- 
ing to  the  maps,  is  about  30  miles  from  San 
Gkxlos^  and  on  the  other  side  of  the  Island. 
The  distance  between  the  two  places  by 
water  is  about  100  miles. 

Diaz  was  arraigned  and  pleaded  ''not 
guilty"  September  26,  1906.  The  case  was 
several  times  continued,  the  defendant  once 
or  twice  consenting.  But  on  August  16, 
1907,  eleven  months  after  arraignment,  the 
trial  began, — the  defendant  and  his  coun- 
sel being  present 

Two  witnesses  for  the  proseenticm  were 
examined.  "At  the  request  of  the  iiscal, 
the  hearing  was  suspended  and  an  order 
was  issued  for  the  arrest  of  three  absent 
witnesses.  The  record  does  not  show  te 
what  date  the  court  adjourned.  But  four- 
teen days  later  it  reconvened,  the  defend- 
ant and  his  coimsel  again  being  present. 
The  trial  was  resumed  August  29,  1907, 
and  two  witnesses  for  the  prosecution  were 
examined. 

The  record  does  not  show  why  the  pro- 
ceedings were  again  suspended,  nor  the 
date  to  which  the  eourt  adjourned.  But  it 
does  appear  thai  after  a  delay  of  thirty 
days  the  court  again  reconvened,  and  that 
82  S.  C.  —17. 


I  the  Judge  had  received  a  tdegnun  from 
Dial,  It  is  copied  inte  the  record,  and 
reads  as  follows; 


J 


*  San  Oarlos,  Sept  20,  '07*    • 
Judge  Jocson,  Bacolod: — 

I  waive  right  to  be  present  during  exam* 
ination  of  government   witnesses. 

Gabriel  Dial. 

Other  entries  of  the  same  date  show  thai 
"on  September  20,  1907,  in  open  courts  the 
Hononihle  Vincent  Jocson,  of  the  10th  die* 
triet^  presiding,  the  provincial  fiscal  and 
the  counsel  for  defendant  being  present,  the 
accused  himself  having  waived  his  right 
to  be  present  at  the  trial,  according  to  a 
telegram  Just  received  from  him,  the  trial 
of  this  ease  was  resumed  and  Pelagio  Car* 
bajosa,  a  witness  for  the  prosecution,  was 
examined.  The  prosecution  then  rested. 
The  counsel  for  defendant  only  introduced 
in  evidence  a  certified  copy  of  the  proceed- 
ings before  the  Justice  court  .  .  .  The 
trial  was  then  adjourned  for  the  purpose 
of  allowing  the  fiscal  to  introduce  evidence 
in  rebuttal." 

The  next  day  the  court  again  met^  the 
Judge,  provincial  fiscal,  and  attorney  for 
the  defendant  being  present,  ^^The  trial  «f 
this  case  was  resumed  and  a  witness  for 
the  prosecution  was  examined  in  rebuttaL 
The  iiscal  then  rested  his  ease,  and  coun- 
sel for  the  accused  waived  his  right  to  in* 
troduce  further  evidence.  Both  parties 
having  rested,  the  fiscal  and  counsel  for 
the  defendant,  respectively,  made  their  oral 
arguments,  and  the  court  declared  the  trial 
closed,  and  took  the  case  under  advise- 
ment" 

The  court,  however,  did  not  adjourn  to 
a  given  date,  nor  was  there  even  a  provi- 
sion that  the  defendant  and  his  counsel 
should  be  notified  of  the  time  and  place 
when  Judgment  would  be  entered  and  sen* 
tence  pronounced. 

The  court  waited  ninety  days.  It  then 
delivered  an  opinion,  entitled  in  the  case, 
and  dated,  "Bacolod,  Dec  24,  1907,"  in 
which  he  discussed  the  evidence,  and  con- 
cluded by  finding  the  defendant  guilty,  aadS 
sentencing  him  to*  confinement  in  the  peni-« 
tentiary  for  six  years  and  one  day. 

Notice  of  this  sentence  was  evidently  re- 
ceived by  the  defendant,  because  on  Jan- 
uary 17,  1908,  he  entered  an  appeal  to  the 
supreme  eourt  of  the  Philippines.  One  of 
the  Judges  of  thai  court  held  thai  "there 
was  no  competent  evidence  to  sustain  a 
conviction,"  but  the  majority,  ''notwith- 
standing the  deficiencies  and  irregularities 
that  are  obeervabte  in  the  prosecution  of 
this  case,"  reversed  the  case,  not  for  the 
purpose   of   setting   aside   the   conviction* 
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but  lolefy  for  tlM  pnrpoM  of  laenMiiig  the 
penalty.  It  thereupon  eentenced  him  to  a 
penalty  of  fourteen  jean  of  reolu9%on  iem^ 
paralf  with  the  accessory  penalties  of  ar- 
ticle 69  of  the  Penal  Code. 

From  these  facts  it  will  be  seen  that  tho 
PhUippine  court  of  first  instance  was  not 
in  the  situation  of  an  American  court  with 
a  jury  impaneled  and  under  the  necessity 
either  of  proceeding  to  Terdict  in  the  de- 
fendant's absence,  or  of  discharging  the 
jury,  and  rendering  the  trial  nugatory.  It 
assumed  that  if  Diaz  was  willing  to  be  ab- 
sent, the  court  could  accept  Ids  waiver. 
The  procedure  adopted  was  evidently  in  ac- 
eordanoe  with  the  judge's  view  of  the  Span- 
ish law,  but  in  disregard  of  the  fact  that, 
under  the  Bill  of  Rights,  when  the  trial 
began,  the  defendant  stood  upon  his  deliv- 
erance. There  could  thereafter  be  the  cus- 
tomary adjournments  from  day  to  day,  but 
no  suspensions  of  the  trial  except  "in  case 
of  urgent  necessity,"  "and  for  veiy  plain 
and  obvious  causes."  United  States  v.  Per- 
ez, 9  Wheat.  680,  6  L.  ed.  166;  Thompson 
▼.  United  SUtes,  166  U.  S.  274,  39  L.  ed. 
149,  16  Sup.  Ct.  Rep.  73,  9  Am.  Crim.  Rep. 
209. 

At  common  law  the  trial  of  felonies  was 
required  to  be  completed  at  one  sitting. 
Of  necessity  this  rule  had  to  be  modified, 
and  adjournments  from  day  to  day  were 
finally  allowed.  There  are  a  few  instan- 
ces in  which  the  case  was  suspended  for  a 
^  reasonable  time,  in  order  to  permit  the  at- 
9  tendance  of  witnesses  who  had  been  un- 
•  avoidably  *  delayed,  or  for  other  proper 
cause,  in  the  discretion  of  the  judge  con- 
ducting the  trial.  But  without  regard  to 
the  delay  of  eleven  months  between  ar- 
raignment and  trial,  the  extremest  exten- 
sion heretofore  allowed  is  insignificant  by 
comparison  with  those  here,  first  for  two 
weeks  and  then  for  thirty  days.  In  both 
these  instances  the  record  fails  to  show  that 
the  defendant  objected,  and  it  may  be  that 
if  he  can  waive  the  right  to  be  confronted 
by  the  witnesses  he  may  waive  the  guar- 
anty against  multiplied  jeopardy.  For  that 
right  is  not  greater  than  the  right  to  be 
present  at  every  stage  of  the  trial. 

The  court  being  of  the  opinion  that  the 
defendant  need  not  be  present  at  the  trial, 
it  is  not  surprising  that  he  thought  the 
defendant  might  also  be  absent  when  judg- 
ment was  rendered  and  sentence  pronounced. 
It  is  true  that  the  Philippine  Code  expressly 
declares  that  the  defendant  "must  be  per- 
sonally present  at  the  time  of  pronouncing 
judgment  if  the  conviction  is  for  a  felony." 
But  that  could  no  more  add  to  the  Bill  of 
Rights  than  a  statute  could  repeal  the  re- 
quirement that  the  defendant  should  be  con- 
fronted with  the  witnesses,  and  be  present 


at  every  stage  of  the  trial,  nat  the  de- 
fendant was  not  personally  present  is  both 
the  legal  inference  and  the  natural  oondu* 
sion  from  what  appears  in  the  record.  When 
the  court  took  Uie  case  under  advisement 
on  September  21,  1907,  it  passed  no  order 
indicating  when  the  decision  would  be  de- 
livered, even  if  it  had  the  right  to  hold  the 
defendant  in  suspense  for  days  and  weeks 
and  months.  There  was  therefore  no  rea- 
son for  the  defendant  to  be  present  at  Baco- 
lod  on  December  24,  in  anticipation  that 
judgment  would  be  entered  on  that  date. 

There  are  cases  which  hold  that  where 
the  record  shows  that  the  defendant  was 
present  when  the  trial  b^an,  there  is  a 
presumption  that  he  remains  in  attend- 
ance, and  it  is  not  necessary  to  repeat  the 
statement  in  the  record,  from  day  to  day,CD 
so  as  to  affirmatively  show  that^he  was  pres-* 
ent.  In  the  present  case  the  presumption 
would  be  the  other  way,  because,  having 
been  absent  during  the  last  two  days  of 
the  trial,  there  is  no  reason  to  assume  that 
he  was  present  when,  after  an  indetermi- 
nate suspension,  the  court  reconvened.  At 
any  rate,  there  is  peculiar  room  for  the 
application  of  the  rule  in  Federal  courts 
announced  in  Lewis  v.  United  States,  146 
U.  S.  372,  86  L.  ed.  1012,  13  Sup.  Ct  Rep. 
136,  that  "where  the  personal  presence  is 
necessary  in  point  of  law,  the  record  must 
show  the  fact." 

In  my  opinion  the  conviction  was  not 
only  erroneous  because  the  defendant  waa 
not  present  when  the  witnesses  were  exam- 
ined and  argument  made,  but,  having  been 
unlawfully  put  in  double  jeopardy,  and 
judgment  equivalent  to  verdict  having  been 
pronounced  in  his  absence,  he  is  entitled 
to  his  discharge.  Nolan  v.  State,  66  Ga« 
621,  21  Am.  Rep.  281,  1  Am.  Crim.  Rep. 
632. 

It  may  be  that  such  views  would  work 
a  radical  change  in  criminal  procedure  in 
the  Philippines.  But  when  Congress  in- 
corporated the  language  of  the  6th  Amend- 
ment into  the  act  of  July  1,  1902,  it  must 
have  intended  to  make  just  such  changes, 
and  to  require  the  trial  to  be  conducted  in 
the  American  manner,  and,  among  other 
things,  also  to  prohibit  suspensions  and  un- 
due prolongation  of  the  hearing,  so  as  there- 
by to  prevent  the  pain  and  anxiety  which 
must  inevitably  be  suffered  by  a  prisoner 
who  is  thus  kept  on  a  mental  rack. 

These  considerations  compel  me  to  dis- 
sent, and  to  add,  that  if  the  effort  to  review 
this  judgment  can  lawfully  result  in  hav- 
ing the  sentence  more  than  doubled,  it  im- 
poses a  penalty  on  the  exercise  of  the  rights 
and  makes  it  worse  to  appeal  than  to  sub- 
mit to  conviction  on  record  which  the  sn- 
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prezne  court  of  the  Philippines  admitted 
presented  "irregularitiea  and  deficiencies." 

gSZ  V.  8.  407.) 

UNITED  STATES,  Petitioner^ 

▼. 

BERNABD    aTROEN. 

Customs  Duties  (8  87*)— Drilled  Pearls 
—  Classification  — ''Pbarls  in  Their 
Natural  Stats'*  —  "PxAaLS  Set  ob 
Stbuho." 

Loose  drilled  pearls,  unset  and  unstrung, 
however  carefully  matched  or  desirable  for 
a  necklace,  are  dutiable  at  10  per  cent 
ad  valorem  under  the  tariff  act  of  July  24, 
1897  (30  Stat,  at  L.  161,  192,  ehap.  11, 
U.  S.  Comp.  Stat.  1901,  pp.  1626,  1676), 
Y436,  as  "pearls  in  their  natural  state,  not 
strung  or  set,"  and  are  not  classifiable  by 
similitude  as  jewelry,  including  "pearls  set 
•r  strung,"  dutiable  under  If  434  at  60  per 
eent  ad  valorem,  because  at  some  time,  or 
from  time  to  time  previous  to  importation, 
■neh  pearls  had  been  strung  temporarily  for 
purposes  of  display. 

tEd.  Not«.— For  otlier  eases,  see  Oaitomi  Du- 
ties, OeiLt  Dig.  §1  lZl-146 ;    Dee.  Dif;.  §  87.*] 

[No.  30.] 

Argued  November  1,  1911.    Decided  Febru- 
ary 19,  1912. 

OK  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
reversed  a  judgment  of  the  Circuit  Court 
for  the  Southern  District  of  New  York,  re- 
versing a  decision  of  the  board  of  general 
appraisers,  which  had  sustained  the  import- 
er's protest  against  classifying  loose  drilled 
pearls  by  similitude  as  pearls  set  or  strung. 
Affirmed. 

See  same  case  below,  92  C.  C.  A.  365,  166 
Fed.  693. 

The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Fowler 
lor  petitioner. 

Messrs.  W.  Wickham  Smith  and  John 

I K.  Maxwell  for  respondents 

I 

Mr.  Justioe  Hnghea  delivered  the  opin* 
IsB  of  the  court: 

Bernard  Citroen,  on  June  11,  1906,  fan* 
ported  into  the  United  States  thirty-seven 
drilled  pearls, — ^unset  and  unstrung, — di- 
vided into  five  lots,  separately  inclosed. 
The  collector  classified  them  by  similitude 
"as  pearls  set  or  strung,  or  jewelry,"  duti- 
able at  60  per  eent  ad  valorem  under  para* 
graph  434  of  the  tariff  act  of  1897.  30 
Stat,  at  L.  161,  p.  192.  ehap.  11,  U.  S.  Comp. 
Stat.  1901,  pp.  1626,  1676.  The  board  of 
general  appraisers  sustained  the  importer's 
protest,  holding  the  pearls  to  be  dutiable  by 
similitude  at  10  per  eent  under  paragraph 


486.  The  eireait  ooort^  on  additional  testi- 
mony, reversed  this  ruling  and  affirmed 
that  of  the  collector,  and  this  decision  was, 
in  turn,  reversed  by  tbe  circuit  court  of  ap- 
peals, which  held  tiiat  the  board  was  right. 
92  C.  C.  A  366,  166  Fed.  693.  The  case 
comes  here  on  certiorari. 

The  paragraphs  of  the  act  of  1897  (30 
Stat,  at  L.  p.  192,  chap.  11,  U.  S.  Comp. 
Stat  1001,  p.  1676)  which  are  in  question 
read  as  follows: 

"434.  Articles  commonly  known  as  jew- 
elry, and  parts  thereof,  finished  or  unfin- 
ished, not  specially  provided  for  in  this  act, 
including  precious  stones  set^  pearls  set  or 
strung,  and  cameos  in  frames,  60  per  cent- 
um ad  valorem." 

"436.  Pearls  in  their  natural  state,  not 
strung  or  set,  10  per  centum  ad  valorem.** 

The  pearls  had  been  purchased  by  the 
importer's  brotber,  and  had  been  offered  for 
sale,  collectively  and  in  lots,  in  Paris,  Lon- 
don, and  Berlin;  and  to  show  that  the  col- 
lection was  a  desirable  one  for  a  necklace, 
they  had  been  strung  from  time  to  time 
on  a  silk  cord.  It  appeared  that  Mrs. 
Leeds,  the  present  owner,  had  seen  the 
pearls  in  Paris,  both  loose  and  on  a  string. 
As  she  testified,  they  were  brought  to  her 
hotel  "botb  on  the  string  and  off  the 
string;  it  was  strung  up  at  odd  times,  then  ^ 
it  was  taken  apart  and  other  pearls  wersH 
put  in  and  others  taken  out,  so  it* was? 
strung  several  times."  She  was  permitted 
to  wear  the  pearls  as  a  necklace;  and  final- 
ly bougbt  them,  it  being  agreed  that  they 
should  be  delivered  to  her  in  this  country. 
They  were  so  delivered  in  the  condition  in 
which  they  were  imported,  without  string 
or  clasp,  and  to  these  the  purchaser  subse- 
quently added  six  pearls  and  formed  the 
necklace  she  desired. 

With  respect  to  the  character  of  the  im- 
ported collection,  the  board  of  general  ap- 
praisers found:  'Tearls  of  greater  dimen- 
sions than  the  average  are  comparatively 
rare;  henoe  it  frequently  requires  several 
years'  search  in  order  to  secure  a  sufficient 
number  to  form  a  necklace,  all  accurately 
matched  in  the  essential  features  of  sise, 
eolor,  and  luster.  Sudi  a  collection  thus 
assembled  would,  no  doubt,  command  a 
higher  price  than  the  aggregate  value  ef 
the  separate  pearls.  On  the  other  hand,  a 
sufficient  number  of  pearls,  although  of 
large  size,  required  to  form  a  necklace, 
matched  as  to  sixe,  but  not  otherwise,  ex- 
cept a  mere  regard  for  comparative  color, 
could  be  assembled  within  a  short  time  and 
at  a  price  based  upon  the  cost  of  each  sep- 
arate pearl.  In  order  to  dispose  of  thirty 
or  more  pearls  to  one  purchaser,  such  a 
collection  would  usually  be  sold  at  a  less 
price  than  the  aggregate  would  amount  to 
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wwt  Mdi  peftil  adld  ieparately.  The  erl- 
deuce  shows  and  we  find  that  the  pearls  in 
question  belong  to  tiie  latter,  and  not  to  the 
first,  class."  T.  D.  28,246;  G.A.  6617.  And 
as  to  these  facts  there  is  nothing  in  the  evi- 
dence introduced  in  the  circuit  court  which 
requires  a  different  conclusion. 

The  questions  presented  are  (1)  whether 
the  pearls  fall  directly  within  the  descrip- 
tion of  the  paragraph  (434)  relating  to 
jewelry,  and  (2),  if  not,  whether  they  are 
brought  within  this  paragraph,  through 
similitude,  by  virtue  of  §  7.  30  Stat,  at  L. 
205,  chap.  11,  U.  S.  Comp.  Stat  1901, 
p.  1693. 

First.  The  rule  is  well  established  that 
i4  "in  order  to  produce  uniformity  in  the  im- 
•  position  of  duties,  the* dutiable  classifica- 
tion of  articles  imported  must  be  ascer- 
tained by  an  examinaton  of  the  imported 
article  itself,  in  the  condition  in  which  it 
is  imported."  Worthington  v.  Bobbins,  139 
U.  S.  337,  341,  36  L.  ed.  181,  182,  11  Sup. 
Ct  Rep.  681 ;  Dwight  v.  Merritt,  140  U.  S. 
213,  219,  36  L.  ed.  460,  462,  11  Sup.  Ct.  Rep. 
768;  United  States  v.  Schoverling,  146  U.  S. 
76, 82, 36  L.  ed.  893,  896,  13  Sup.  Ct.  Rep. 
24;  United  States  v.  Irwin  (G.  C.  A.  2d 
C.)  24  C.  C.  A.  349,  46  U.  S.  App.  746,  78 
Fed.  799,  802.  This,  of  course,  does  not 
mean  that  a  prescribed  rate  of  duty  can  be 
escaped  by  resort  to  disguise  or  artifice. 
When  it  is  found  that  the  article  imported 
is  in  fact  the  article  described  in  a  par- 
ticular paragraph  of  the  tariff  act,  an  ef- 
fort to  make  it  appear  otherwise  is  simply 
a  fraud  on  the  revenue,  and  cannot  be  per- 
mitted to  succeed.  Falk  v.  Robertson,  137  U. 
8. 226,  232,  34  L.  ed.  646,  647,  11  Sup.  Ct 
Rep.  41.  But  when  the  article  imported  is 
not  the  article  described  as  dutiable  at  a 
specified  rate,  it  does  not  become  dutia- 
ble under  the  description  because  it  has 
been  manufactured  or  prepared  for  the  ex- 
press purpose  of  being  imported  at  a  lower 
rate.  Merritt  ▼.  Welsh,  104  U.  S.  694,  704, 
26  L.  ed.  896,  899;  Seeberger  t.  Farwell, 
139  U.  S.  608,  611,  36  L.  ed.  297,  298,  11 
Sup.  Ct  Rep.  660.  "So  long  as  no  decep- 
tion is  practised,  so  long  as  the  goods  are 
truly  invoiced  and  freely  and  honestly  ex- 
posed to  the  ofiScers  of  customs  for  their 
examination,  no  fraud  is  committed,  no 
penalty  is  incurred."  Merritt  v.  Welsh, 
supra.  The  inquiry  must  be — Does  the  ar- 
ticle, as  imported,  fall  within  the  descrip- 
tion sought  to  be  applied? 

In  the  paragraph  as  to  jewelry  (434) 
Congress  expressly  defined  what  pearls  were 
to  be  included.  The  paragraph  reads,  "in- 
cluding .  .  •  pearls  set  or  strung."  It 
does  not  say  pearls  that  can  be  strung,  or 
that  are  assorted  or  matched  so  as  to  be 
suitable  for  a  neddace,  but  pearls  "set  or 


strung."  We  are  not  aonoemed  with  the 
reason  for  the  distinction;  It  is  enough  that 
Congress  made  it  Had  these  pearls  never 
been  strung  before  importation,  no  one 
would  be  heard  to  argue  that  they  fell  di- 
rectly within  the  description  of  paragraph 
434  because  they  oould  be  strung,  or  hadn 
been  collected  for  the  purpose  of*  stringing  7 
or  of  being  worn  as  a  necklace.  Loose 
pearls — ^however  valuable  the  collection— 
however  carefully  matched  or  desirable  for 
a  necklace — are  not  "pearls  set  or  strung." 

Nor  can  it  be  said  that  pearls,  imported 
unstrung,  are  brought  within  the  descrip- 
tion of  paragraph  434  because,  at  some 
time,  or  from  time  to  time,  previous  to  imp 
portation,  they  have  been  put  on  a  string 
temporarily  for  purposes  of  display.  The 
paragraph  does  not  use  a  generic  definition 
which  could  be  deemed  to  define  pearls  pre- 
viously strung  though  imported  unstrung^ 
but  refers — in  terms  which  shelter  no  am* 
biguity — to  their  condition  when  imported* 
It  is  not  a  case  of  parts  of  a  described  ar> 
tide,  separately  packed  to  avoid  the  speci- 
fied duty  on  the  article  as  a  whole.  United 
States  T.  Schoverling,  146  U.  S.  76,  82,  36 
L.  ed.  893,  896,  13  Sup.  Ct  Rep.  24;  Isaacs 
V.  Jonas,  148  U.  S.  648,  37  L.  ed.  696, 
13  Sup.  Ct.  Rep.  677;  United  States  v.  Irwin 
(C.  C.  A.  2d  C.)  24  C.  C.  A.  349,  46  U.  S. 
App.  746,  78  Fed.  799,  802.  For  here, 
the  imported  pearls,  whether  regarded 
separately  or  taken  as  a  collection,  are  not 
within  the  description.  It  is  idle  to  com- 
ment on  the  relative  value  of  a  string  to 
hold  the  pearls,  for  this  is  immaterial.  The 
statute  has  furnished  the  test,  and  we  are 
not  at  liberty  to  make  another. 

Second.  Although  the  pearls  do  not  fall 
directly  within  paragraph  434,  the  question 
remains  whether  they  are  brought  within 
it  by  similitude.  The  similitude  dause 
(§7)  applies  to  articles  not  enumerated  In 
the  tariff  act,  and  hence  it  governs  the 
rate  in  this  case  only  if  it  be  found  that 
the  pearls  are  excluded  from  the  descrip- 
tion of  paragraph  436,  which  enumerates 
"pearls  in  their  natural  state,  not  strung 
or  set"  May  it  fairly  be  said  that  in  these 
two  dasses  of  pearls — ^those  "set  or  strun|^ 
and  those  "in  their  natural  state,  not 
strung  or  set" — ^Congress  intended  to  de- 
scribe all  pearls,  or  is  there  a  sort  of  pearls, 
for  example,  those  drilled  and  matched  so 
as  to  be  suitable  for  a  necklace,  which 
must  be  said  to  have  been  left  unenumei^ 
ated? 

In  the  customs  act  of  1816  (3  Stat  at  Lw  vn 
310,  chap.  107),  a  duty  of  7}*per  cent  ad* 
valorem  was  laid  on  "precious  stones  and 
pearls  of  all  kinds,  set  or  not  set**    The 
act  of  1842  (6  Stat  at  L.  ehap.  270)  made 
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tlie  duty  7  per  esnt  *'on  gems,  pearli,  or 
predouft  ftonee.**  Thst  •!  1846  (9  Stal  at 
L.  45,  48,  ohap.  74)  fixed  the  rate  at  30 
per  eent  for  "diamonds,  gema^  pearls, 
mbiee,  and  other  precione  etonea,  and  im- 
itations of  precious  stones,  when  set  in 
gold,  silver,  or  other  metal,"  and  at  10  per 

eent  on  "diamonds,  gems,  pearls,  rubies, 
and  other  precious  stones,  and  imitations 
thereof,  when  not  set**  In  1867  (11  Stat 
at  Lw  193,  chap.  98)  and  in  1861  (12  Stat 
at  It,  190,  chap.  68),  the  same  distinction 
was  maintained. 

In  the  Revised  Statutes  (S  2604,  p.  480) 
we  find  the  following:  'Trecious  stones 
and  jewelry. — ^Diamonds,  cameos,  mosaics, 
gems,  pearls,  rubies,  and  other  precious 
■tones,  when  not  set:  10  per  centum  ad 
Tslorem;  when  set  in  gold,  silyer,  or  other 
metal,  or  on  imitations  thereof,  and  all  other 
jewelxy:  26  per  centum  ad  valorem."  In 
1883  (22  Stat,  at  U  613,  614,  chap.  121)  the 
rate  of  duty  was  made  25  per  eent  for 
^jewelry  of  all  kinds"  and  10  per  cent  for 
'precious  stones  of  all  kinds."  In  1890 
(26  Stat,  at  L.  600,  601,  chap.  1244)  the 
jeweliy  paragraph  (452),  which  fixed  the 
rate  at  60  per  cent,  embraced  all  articles, 
not  elsewhere  specially  provided  for,  which 
were  composed  of  precious  metals  or  imi- 
tations thereof  (including  those  set  with 
pearls)  and  known  commercially  as  jewel* 
ry;  and  the  following  paragraph  (453) 
read:  Tearls,  10  per  centum  ad  valorem." 
By  the  act  of  1804  (28  Stat  at  L.  634,  chap. 
849),  the  jewelry  rate  was  reduced  to  86 
per  eent;  the  paragraph  as  to  pearls  was 
changed  so  that  instead  of  describing  pearls 
generally  it  read:  "Pearls,  including  pearls 
strung,  but  not  set,  10  per  centtun  ad  va- 
lorem;" and  pearls  set  were  placed  with 
precious  stones  set,  with  a  duty  of  80  per 
eent. 
It  will  thus  be  observed  that  when  pearls 
vj  were  enumerated  in  the  tariff  acts  prior  to 
•  that  of  1807,  the  enumeration^was  evidently 
intended  to  be  comprehensive,  and  covered 
all  pearls  not  included  in  the  provision  for 
jewelry.  The  act  of  1897  placed  "pearls 
set  or  strung"  in  the  jewelry  paragraph, 
and  then  provided  the  rate  of  10  per  cent 
for  "pearls  in  their  natural  state,  not 
strung  or  set." 

To  complete  the  review  of  the  statutes, 
it  may  be  added  that  in  1909,  when  new 
tariff  legislation  was  under  consideration, 
it  was  proposed,  in  the  light  of  the  de- 
cisions to  which  we  shall  presently  refer, 

that  there  should  be  inserted  in  the  act  a 
dause  providing  that  "collections  of  pearls 
selected,  matched,  or  graded,  shall  be  dutia- 


fble  as  jewelry;"  and  the  House  bill  so  pro- 
vided. H.  R.  Bill  No.  1438,  par.  447,  61it 
Cong.,  1st  sess.,  Cong.  Rec.  vol.  41,  p.  1510, 
Congress  not  only  refused  to  make  this  In- 
sertion, but  instead,  retaining  the  existing 
rate  on  unstnmg  and  imset  pearls,  omitted 
the  phrase  "in  their  natural  state,"  and  fur* 
ther  clarified  the  provision  by  inserting  tiie 
words  "drilled  or  undrilled,"  so  that  the 
clause  in  the  act  of  1909  reads:  "Pearls 
and  parts  thereof,  drilled  or  imdrilled,  but  ^ 
not  set  or  strung;  10  per  centum  ad  valo- 
rem." 36  Stat  at  L.  68,  chap.  6,  U.  S. 
Comp.  Stat  Supp.  1909,  p.  726. 

The  difficulties  that  beset  the  construe- 
tion  of  paragraph  436  of  the  act  of  1897 
sufficiently  appear  in  the  cases  which  have 
been  brought  before  the  courts.  In  1898, 
Tiffany  &  Company  imported  pierced  pearls 
described  in  the  invoices  as  "pearls  drilled, 
but  not  strung."  They  were  assessed  for 
duty  at  20  per  cent  as  unenumerated  arti- 
cles, manufactured  in  whole  or  part,  imder 
§  6.  The  circuit  court  (Tiffany  v.  United 
States,  103  Fed.  619)  held  that  the  phrase 
"pearls  in  their  natural  state"  was  a  new 
phrase  wholly  unknown  to  merchants;  that 
the  words,  having  no  commercial  meaning, 
must  be  interpreted  in  their  plain,  natural 
sense;  and  that  a  drilled  pearl  was  not  a 
pearl  in  the  natural  state.  It  was  pointed 
out  that  the  selection  made  by  Congress  in 
the  use  of  these  words,  so  interpreted,^ 
seemed  an  unfortunate  one,  as  the  effect  j 
was  to* attach  a  higher  duty  to  the  lower* 
article.  The  conclusion  was  that  Congress 
had  not,  as  presumably  it  intended  to  do, 
covered  all  kinds  of  pearls  in  the  various 
jewelry  paragraphs,  but  had  "left  a  kind 
of  pearl  to  be  covered  by  one  of  the  catch- 
all paragraphs,"  and  this  the  court  could 
not  correct    The  assessment  was  sustained. 

On  a  later  importation  of  drilled  pearls 
this  decision  was  followed  by  the  collector, 
and  the  ruling  was  affirmed  by  the  cir- 
cuit court  T.  D.  22,140,  G.  A.  4692;  Tiffa- 
ny V.  United  States  (1901)  105  Fed.  766. 
But,  while  overruling  the  importer's  pro- 
test, the  court  stated  that  the  similitude 
clause  should  operate  before  the  general 
clause  providing  for  unenumerated  manu- 
factured articles,  and  that  the  imported 
pearls  bore  a  closer  resemblance  to  strung 
pearls  than  to  pearls  in  their  natural  state. 
This  was  in  effect  to  hold  that  drilled 
pearls  were  dutiable  under  the  jewelry  para- 
graph at  60  per  cent. 

This  decision  was  reversed  by  the  circuit 
court  of  appeals.  Tiffany  v.  United 
States  (1901;  2d  Cir.)  50  C.  C.  A.  419, 
112  Fed.  672.  It  was  ruled  that  the 
pearls  were  not  covered  by  either  of  the 
paragraphs  434  and  436;  that  the  simili- 
tude clause  should  be  applied;   and  tha$ 


82  SUPREME  COURT  REPORTER. 


OOT.  TSBl^ 


the  drilled  pearii  more  eloeely  resembled 
pearls  in  their  natural  state  than  strung 
pearls,  and  hence  that  the  pearls  in  ques- 
tion were  dutiable  at  10  per  cent.  This 
was  followed  in  T.  D.  23,751,  G.  A.  5149. 
The  courts  however,  indicated  that  there 
would  be  an  exception  to  this  rule  when 
the  pearls  had  been  so  selected  as  to  produce 
a  collection  "worth  more  than  the  aggre- 
gate values  of  the  individual  pearls  com- 
posing it." 
*  Meanwhile,  Neresheimer  &  Company  had 
imported  two  lots  of  drilled  pearls,  in 
March  and  November,  1901,  respectively,  one 
being  forty-five  and  the  other  thirty-nine  in 
number,  the  total  value  exceeding  $123,- 
^  000.  At  first  they  were  assessed  at  the 
A  rate  of  20  per  cent;  but  after  the  decision 
•  of  the  court  of  appeals  in  the  Tiffany*  Case, 
supra,  both  entries  were  reliquidated  and 
the  articles  were  assessed  by  the  collector 
as  "pearls  strung"  at  60  per  cent.  This 
was  sustained  by  the  board  of  general 
appraisers  (1902)  T.  D.  23,748,  G.  A. 
5146.  The  board  found  that  the  pearls 
"were  imported  in  a  morocco  case,  with 
ailk  lining,  forming  a  groove  rimning 
lengthwise,  in  which  the  pearls  were 
placed  and  by  which  they  were  held;  that 
they  were  all  matched  and  assorted  as  to 
quality,  size,  color,  and  shape,  and  ar- 
ranged in  a  graduated  order,  the  center  be- 
ing the  largest,  and  gradually  decreasing 
in  size  to  the  last  pearl  at  each  end;  that 
the  pearls  were  invoiced  as  'drilled  pearls,' 
and  are  drilled,  and  when  the  boxes  were 
opened  gave  the  appearance  of  necklaces; 
that  they  each  oonstituted  extraordinary 
eollections  of  such,  and  were  of  the  finest 
aver  imported  into  this  country;  that  by 
reason  of  this  matching  and  assortment 
they  in  each  ease  possessed  a  value  greatly 
in  excess  of  the  aggregate  values  of  the 
individual  pearls  composing  the  collec- 
tion." 

The  eireuit  oourt  affirmed  the  action  of 
the  board*  Neresheimer  t.  United  States 
(1903)  131  Fed.  977.  But,  on  appeal,  the 
decision  was  reversed  by  the  circuit  court 
of  appeals  (1904;  2d  Cir.),  68  C.  C.  A. 
654,  136  Fed.  86.  Reviewing  the  eonfiict- 
ing  testimony,  the  court  of  appeals  con- 
oluded  that  the  evidence  did  not  warrant 
a  finding  that  the  pearls  had  been  assorted 
ao  as  to  acquire  the  increased  value  as  a 
eolleotion  which  would  bring  them  within 
the  exception  suggested  in  the  Tiffany  Case. 
It  was  held  that  they  were  dutiable  at  10 
per  eent  "by  similitude  to  paragraph  436." 
In  1905,  Charles  E.  Rushmore  imported 
eighty-five  pearls  which  the  appraiser,  in 
a  special  report,  stated  had  "been  carefully 
selected,  matched,  and  assorted,  and,  in 
fact,  are  said  to  have  been  strung,  and  re- ' 


quire  only  to  be  restrung  to  form  a  neck- 
lace.    They  are  in  the  same  condition  as  ^ 
those  passed  upon  by  the  board  in  G.  A.  2 
•5146  (T.  D.  23,748)."    The  board  of  gener-* 
al   appraisers,   upon   this   report,   reversed 
the  ruling  of  the  collector  and  decided  that 
the  duty  was  10  per  cent,  on  the  authority 
of  the  Neresheimer  Case,  supra.     No  ap- 
peal was  taken  by  the  government  from 
this  decision;  it  was  rendered  on  January 
21, 1905,  and  was  circulated  by  the  Treasury 
Department  for  the  information  and  guid- 
ance of  officers  of  customs  and  others  con- 
cerned. 

It  thus  appears  that  prior  to  1906,  when 
Citroen  imported  the  pearls  now  in  ques- 
tion, unstrung  pearls,  though  drilled  and 
matched  so  that  they  were  ready  to  be 
strung  as  a  necklace,  had  been  held  dutiable 
at  10  per  cent.  The  fact  that  they  were 
reported  to  have  been  previously  strung 
abroad  had  not  been  deemed  of  consequence 
in  the  Rushmore  Case,  and  the  government 
had  acquiesced  in  the  ruling.  Further,  the 
exception  indicated  by  the  court  in  the 
Tiffany  and  Neresheimer  Cases  was  nega^ 
tived  by  the  board  of  general  appraisers, 
which  in  Citroen's  case  found  that  the 
pearls  were  not  matched  as  to  color  and 
luster  with  such  care  as  would  enhance 
their  value  as  a  collection.  T.  D.  28,246, 
G.  A.  6617.  And  the  circuit  court  of  ap« 
peals,  reversing  the  circuit  court,  held  that 
there  was  no  reason  to  disturb  these  find- 
ings. "It  is  fair  to  assume,"  said  the  court 
of  appeals,  that  the  ruling  in  the  Rushmore 
Case  "actuated  the  appellant  (Citroen)  in 
importing  and  selling  the  pearls."  And  it 
is  now  asserted  by  his  counsel  at  this  bar 
that  should  the  government  succeed,  Cii> 
roen  would  be  the  only  person  who  would 
have  paid  60  per  eent  duty  on  a  coUeetion 
of  pearls  of  the  sort  which  these  have  beea 
found  to  be. 

Later— in  1909— while  the  act  of  1897 
was  still  in  force.  Tiffany  &  Company  im- 
ported fifty-nine  pearls,  divided  into  four 
packages,  all  loose  and  all  drilled.  It  ap- 
peared from  the  testimony  before  the  board 
of  general  appraisers  that  M.  Guggenheim,  n 
the  ultimate  purchaser,* visited  the  Parii* 
establishment  of  Tiffany  &  Company  for 
the  purpose  of  purchasing  a  necklace  for 
his  wife,  and  finding  nothing  suitable  ia 
stock,  he  requested  the  salesman  to  get  a 
number  of  pearls  together  to  make  the  d^ 
sired  necklace.  The  assortment  was  finally 
completed,  a  sketch  being  made  of  the  neck- 
lace as  it  would  appear  when  finished;  and 
an  order  was  given  for  the  necklace  to  be 
made  by  Tiffany  &  Company  at  New  York 
from  the  pearls  selected.  While  it  was  not 
shown  that  the  pearls  had  been  worn 
abroad,  it  was  found  that  they  may  have 
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been,  "and  probably  were,  temporarily 
•tning  in  the  Paris  establishment  one  or 
more  times  to  show  how  the  string  of 
pearls  would  appear  as  a  necklace."  On 
the  authority  of  the  decision  of  the  cir- 
cuit court  of  appeals  in  Citroen's  Case, 
the  board  of  general  appraisers  sustained 
the  importer's  protest,  holding  that  the 
pearls  were  dutiable  either  directly  or  by 
similitude  at  10  per  cent  under  paragraph 
436.  T.  D.  29,542,  G.  A.  6864.  This  was 
sustained  by  the  circuit  court  (United 
States  T.  Tiffany  &  Co.  172  Fed.  300),  and 
its  decision  was  affirmed  by  the  circuit 
court  of  appeals  (2d  Cir.)  101  C.  C.  A. 
665,  178  Fed.  1006.  Petition  for  writ  of 
certiorari  was  denied  by  this  court.  218 
U.  8.  675,  54  L.  ed.  1205,  31  Sup.  Ct.  Hep. 
223. 

In  its  opinion  in  the  present  case,  the 
court  below  forcibly  expressed  its  dissatis- 
faction with  the  effort  to  resolve  the  doubt 
as  to  the  meaning  of  the  statute  by  a  com- 
parison "depending  not  upon  an  examina- 
tion of  the  articles  themselves,  but  often 
upon  extrinsic  evidence  obtained  long  after- 
wards." It  was  a  comparison,  said  tho 
court,  "which  cannot  be  uniform,  which 
imposes  10  per  cent  upon  one  aggregation 
of  pearls  and  60  per  cent  upon  a  similar 
aggregation,  the  rate  depending  upon  the 
ability  to  obtain  evidence  of  prior  use  in 
foreign  countries;  a  comparison  which  does 
09  not  admit  of  a  fixed,  definite  rule,  which 
c*  encourages  partiality,  promotes  injustice, 
•  and  has  broken  down  in  practical* applica- 
tion. This  is  illustrated  by  the  fact  that 
in  the  cases  which  have  come  to  the  atten- 
tion of  the  court,  the  most  marked  con- 
trariety of  opinion  has  developed  as  to 
whether  the  respective  collection  was 
matched  for  a  necklace,  and  whether  a 
larger  price  could  be  obtained  for  the  pearls 
singly  or  in  combination."  The  court  of 
appeals  also  stated  that  it  would  incline 
to  the  opinion,  were  the  question  an  open 
one  in  that  court,  "that  drilled  pearls  are 
not  excluded  from  paragraph  436." 

In  this  view  we  think  the  court  was  right. 
As  was  pointed  out  by  the  board  of  gen- 
eral appraisers :  "Pearls  just  as  they  come 
from  the  shell  are,  strictly  speaking,  only 
auch  as  are  in  their  natural  state."  But 
the  statute  deals  with  the  pearls  of  com- 
merce. It  appears  that  over  75  per  cent 
of  all  large  pearls  when  they  first  come 
into  the  hands  of  wholesale  dealers  are 
drilled,  usually  in  a  somewhat  primitive 
manner,  by  the  pearl  fishers.  It  cannot  be 
supposed  that  Congress  contemplated  such 
a  disregard  of  the  facts  of  trade,  and  such 
a  radical  departure  from  the  policy  of  for- 
mer tariff  legislation,  as  would  be  involved 
in  a  construction  of  paragraph  436  which 


would  exclude  drilled  pearla.  Moreover, 
the  language  of  the  paragraph  is  "pearlf 
in  their  natural  state^  not  strung  or  set." 
This  implies  that  the  description  includes 
pearls  that  can  be  strung  or  set,  and 
pearls  cannot  be  strung  unless  perforated. 
The  words  do  not  exclude,  but  embrace, 
pearls  that  have  been  pierced,  provided  they 
are  unstrung  and  unset. 

But  if  drilled  pearls,  when  neither  strung 
nor  set,  are  included  in  paragraph  436,  the 
fact  that  they  have  been  matched  or  as- 
sorted so  as  to  form  a  collection  suitable 
for  stringing^  or  of  being  worn  strung,  does 
not  take  them  out  of  the  paragraph.  Its 
language  makes  no  distinction  of  that  sort. 
The  selection,  or  matching,  does  not  alter 
the  character  of  the  pearls.  ^ 

We  are  of  the  opinion  that»  as  in  former  g 
tariff  acts  to  •which  reference  has  been* 
made,  Congress  intended  to  cover  and  did 
cover  all  pearls  in  the  two  paragraphs,  and 
did  not  leave  a  class  of  pearls  unenumer- 
ated.  The  words  in  paragraph  436  are  to 
be  taken  as  describing  a  condition  in  antith- 
esis to  that  described  in  paragraph  434, 
under  which,  if  strung  or  set,  imported 
pearls  are  dutiable  as  jewelry.  Such  an 
interpretation  provides  a  simple  and  work- 
able test,  permitting  certainty  and  impar- 
tiality in  administration  which  should  pre- 
eminently characterize  the  operation  of 
tariff  laws,  and  fulfils,  as  we  believe,  the 
purpose  of  Congress. 

We  conclude  that  the  similitude  clause 
has  no  application,  and  that  upon  the 
facts  shown,  the  pearls  imported  in  this 
case  were  dutiable  under  paragraph  436  al 
10  per  cent. 

Judgment  affirmed. 

cm  U.  8.  424.) 

RICHAIO)  FERRIS,  Plff.  in  Err., 

V. 

CHARLES    FROHMAN,    Charles    Haddon 
Chambers,  and  Stephano  Gkitti. 

COUBTB    (§   894*)— SXJPEEUB  COUBT— "FED- 
ERAL Right"— CopTRioHT. 

1.  A  decision  of  a  state  court  enforcing 
the  exclusive  common-law  performing  rights 
of  the  owners  of  an  unprmted  and  unpub- 
lished play  as  against  the  owner  of  a  copy- 
righted adaptation  substantially  identical 
with  the  original  play,  who  stood  upon  his 
copyright,  denies  a  Federal  right  specially 
set  up  and  claimed,  within  the  meaning 
of  U.  S.  Rev.  Stat  S  709,  U.  S.  Comp.  Stat 
1901,  p.  675,  governing  writs  of  error  from 
the  Federal  Supreme  uourt  to  state  oourts. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
DlK.  §§  1049-1077;    Dec  Dig.  |jn4.* 

For  other  definitions,  see  words  mad  Phrases, 
vol.  S,  p.  2706.] 

LiTSRABT  Pbopkbtt  (f  5*)--Ooiocon-Law 
RioHT»— Plat— Public  Pebfobhancx. 

2.  The  exclusive  common-law  performing 
rights  of  the  owners  of  an  unprinted  and 


•For  other 


see  same  topic  ft  §  miticbbb  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Cot.  Tdo^ 


unpublifllied  pUj  are  not  lost  by  public 

presentation. 

[Bd.  Note.— For  otli«r  eases,  see  Literary 
Propert7i  Cent.  Dig.  §  i;  Dec  Dig.  I  6.*] 

LmsABT  Pbopebtt  (S  5*)— <;!oiocon-La.w 
RiOHTB  IN  Plat— Public  Pskfobiiahgb 
Abroad. 

3.  Public  performance  in  England  of  as 
nnprinted  and  unpublished  play  by  English 
authors  does  not  depriTe  the  owners  of  their 
common-law  ri^ht  in  the  United  States  to 
protection  against  the  unauthorized  per- 
formance of  a  copyrighted  adaptation  sub* 
•tantially  identical  with  the  original  play, 
although  in  England,  under  6  &  6  Vict,  chap 
45,  §  20,  the  first  public  performance  of  a 
play  is  deemed  equivalent  to  a  publication, 
destroying  all  common-law  rights  there. 

[Bd.  Note.— For  other  easA.  see  Literary 
Property,  Cent  Dig.  §  4 ;   Dec  Dig.  |  iw*] 

[No.  44.] 

Submitted  November  7,  1011.    Decided  Feb- 
ruary 19,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree  which 
reversed  a  decree  of  the  Appellate  Court 
lor  the  First  District,  reversing  a  decree  of 
the  Superior  Court  of  Cook  County,  re- 
•training  the  production  of  a  piratical  copy 
of  an  unprinted  and  unpublished  play.  Af- 
firmed. 

See  same  case  below,  238  111.  430,  — 
LJLA.(N.S.)  — ,  128  Am.  St  Rep.  135,  87 
N*  E.  327. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  H.  Aldrich,  Charles  R. 
Aldrich,  Charles  G.  McRoberts,  and  L.  E. 
Chipman  for  plaintiff  in  error. 
A     Mr.  liery  Mayer  for  defendants  in  error. 

CI 

*  *  Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  supreme 
eourt  of  Illinois. 

The  suit  was  brought  by  Charles  Froh- 
man,  Charles  Haddon  Chambers,  and  Ste- 
phano  Gatti  (defendants  in  error),  to  re- 
strain the  production  of  what  was  alleged 
to  be  a  piratical  copy  of  a  play  known  as 
'TThe  Fatal  Card.^  Its  authors  were 
Charles  Haddon  Chambers  and  Bw  C.  Ste- 
eo  phenson,  British  subjects,  resident  in  Lon- 

•  don,  who^eomposed  it  there  in  1894.  The 
firm  of  A.  &  S.  Gatti,  theatrical  managers 
of  London,  of  which  the  complainant  Gatti 
is  the  surviving  partner,  became  inter- 
ested with  the  auUiors  and  en  September 
t,  1894, '  the  play  was  first  performed  in 
London.  It  was  registered  under  the 
British  statutes  on  October  31,  1894,  and 
again  on  November  8,  1894.  Charles  Froh- 
man  of  New  York,  by  agreement  of  June 
13,  1894,  obtained  the  right  of  production 
in  this  country  for  five  years.  On  March 
25,  1896,  Frohman  acquired  all  the  interest 
of  Stephenson  in  the  play  in  and  for  the 


United  States,  and  It  was  extensively  rep- 
resented under  his  supervision.  It  was  not 
copyrighted  here. 

George  E.  McFarlane  made  an  adaptation 
of  this  play,  called  it  by  the  same  name, 
and  transferred  it  to  the  plaintiff  in  er« 
ror,  Richard  Ferris,  of  Illinois,  who  copy- 
righted it  in  August,  1900,  under  the  laws 
of  the  United  States,  and  later  caused  it  to 
be  performed  in  various  places  in  this 
country.  The  adapted  play  differed  from 
the  original  in  various  details,  but  not  in 
its  essential  features. 

The  superior  eourt  of  Cook  county  found 
that  the  complainants  were  the  sole  owners 
of  the  original  play ;  that  it  had  never  been 
published  or  otherwise  dedicated  to  the  pub- 
lic in  the  United  States  or  elsewhere;  and 
that  the  Ferris  play  was  substantially  iden- 
tical with  it  Ferris  was  directed  to  ao- 
count,  and  was  perpetually  restrained  from 
producing  the  adaptation  which  he  had 
copyrighted.  The  appellate  coiurt  for  the 
first  district  reversed  the  decree  (131  111. 
App.  307),  but  on  appeal  to  the  supreme 
court  of  Illinois  this  decision  was  reversed 
and  the  decree  of  the  superior  eourt  was 
affirmed.  238  111.  430,  -—  L.RJL(N.S.) 
— ,  128  Am.  St.  Rep.  135,  87  N.  E.  327. 

The  defendants  in  error  contest  the  juris* 
diction  of  this  eourt  upon  the  ground  that 
the  bill  was  based  entirely  upon  a  common- 
law  right  of  property,  and  insist  that  the 
upholding  of  this  right  by  the  state  court 
raises  no  Federal  question.  But  the  com- 
plainants sued  not  simply  to  maintain^ 
their  common-law  right  in  the  original^ 
^play,  but,  by  virtue  of  it,  to  prevent  the  * 
defendant  from  producing  the  adapted  play 
which  he  had  copyrighted  under  the  laws 
of  the  United  States.  They  challenged  a 
right  which  the  copyright,  if  sustainable, 
secured.  Rev.  Stat  §  4592,  U.  S.  Comp.  Stat^ 
1901,  p.  3406.  It  was  necessary  for  them 
to  make  the  challenge,  for  they  could  not 
succeed  unless  this  right  were  denied.  Fer- 
ris stood  upon  the  copyright  That  it  had 
been  obtained  was  alleged  in  the  bill,  was 
averred  in  the  answer,  and  was  found  by 
the  court  The  fact  that  the  court  reached 
its  conclusion  in  favor  of  the  eomplainants 
by  a  consideration,  on  common-law  prin- 
ciples, of  their  property  in  the  original 
play,  does  not  alter  the  effect  of  the  de- 
cision. By  the  deeree  Ferris  was  perma* 
nently  enjoined  "from  in  any  manner  using, 
.  •  •  selling,  producing,  or  performing 
.  •  •  the  said  defendants  copyrighted 
play  hereinbefore  referred  to  for  any  pnr^ 
pose."  The  decision  thus  denied  te  him 
a  Federal  right  specially  set  up  and 
claimed,  within  the  meaning  of  f  709  of  the 
Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  Stat  1901,  p.  575).    This  eour^ 


*For  other  cuiet  see  same  topic  ft  §  mttiibbb  in  Deo.  ft  Am.  Diss.  1M7  to  dato,  ft  Rep'r  Indexes 
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therefore,  bma  jurifldiction.  Chicago,  B.  &  Q. 
B.  Co.  ▼.  niinoiB,  200  U.  S.  661,  580,  581, 
60  I*  ed.  696,  604,  606,  26  Sup.  Ct  Rep. 
341,  4  A;  &  £.  Ann.  Caa.  1175;  McGuire 
y.  Massachusetts,  8  WalL  382,  385, 18  L.  ed. 
164,  165;  Anderson  y.  Carkins,  135  U.  S. 
483,  486,  34  L.  ed.  272,  274,  10  Sup.  Ct. 
Rep.  905;  Shively  v.  Bowlby,  152  U.  S.  1, 
9,  38  lu  ed.  331,  335,  14  Sup.  Ct.  Rep.  548; 
Northern  P.  R.  Co.  v.  Colburn,  164  U.  S. 
383,  385,  386,  41  L.  ed.  479,  480,  17  Sup. 
CI  Rep.  98;  Green  Ba,y  &  M.  Canal  Co. 
y.  Patten  Paper  Co.  172  U.  S.  68,  67,  68,  43 
L.  ed.  364,  368,  369,  19  Sup.  Ct.  Rep.  97. 
The  substantial  identity  of  the  two  plays 
was  not  disputed  in  the  appellate  courts  of 
Illinois,  and  must  be  deemed  to  be  estab- 
lished. The  contention  was,  and  is,  that 
after  the  public  performance  of  the  original 
play  in  London,  in  1894,  the  owners  had 
no  common-law  right,  but  only  the  rights 
conferred  by  the  British  statutes;  and  that 
Frohman's  interest  (save  the  license  which 
expired  in  1899)  was  subsequently  acquired. 
Hence,  it  is  said  the  play,  not  being  copy- 
lighted  in  the  United  States,  was  pub' 
^Ifot  juris  here,  and  the  adapter  was  enti- 
Mtled  to  use  it  as  common  material. 
•  *  Performing  right  was  not  within  the 
provisions  of  8  Anne,  chap.  19,  which  gave 
to  authors  the  sole  liberty  of  printing  their 
books.  Coleman  v.  Wathen,  5  T.  R.  245. 
The  act  of  1833,  known  as  "Bulwer-Lytton's 
act,"  conferred  statutory  playright  in  perpe- 
iaity  throughout  the  British  dominions,  in 
the  case  of  dramatic  pieces  not  printed  and 
published;  and  for  a  stated  term,  if  print- 
ed and  published.  3  ft  4  Will.  TV.  chap. 
15.  By  §  20  of  the  copyright  act  of  1842, 
6  ft  6  Vict.  chap.  45,  it  was  provided  that 
the  sole  liberty  of  representing  any  dra- 
matic piece  should  be  the  property  of  the 
author  and  his  assigns  for  the  term  there- 
in specified  for  the  duration  of  copyright  in 
books.  The  section  continued:  "And  the 
provisions  hereinbefore  enacted  in  respect 
of  the  property  of  such  copyright,  and  of 
registering  the  same,  shall  apply  to  the 
liberty  of  representing  or  performing  any 
dramatic  piece  or  musical  composition,  as 
if  the  same  were  herein  expressly  re-enacted 
and  applied  thereto,  save  and  except  that 
the  first  public  representation  or  perform- 
aooe  of  any  dramatic  piece  or  musical  com- 
position shall  be  deemed  equivaleat,  in  the 
eonstruction  of  this  act,  to  the  first  publi- 
cation of  any  book."  Mr.  Scrutton,  in  his 
work  on  Copyright,  4th  ed.  p.  77,  states 
that  it  is  "probable,  though  there  is  no 
express  decision  to  that  effect,  that  the 
eourt^  following  Donaldson  v.  Beckett,  2 
Bro.  P.  C.  129,  would  hold  the  common-law 
right  destroyed  by  the  statutory  provisions 
after  first  performance  in  public"    Compare 


ICacGillivray,  on  Copyright,  pp.  122»  127, 
128.  And  it  may  be  assumed,  in  this  ease, 
that  after  the  play  had  been  performed,  the 
right  of  the  owners  to  protection  against 
its  unauthorized  production  in  England 
was  only  that  given  by  the  statutes. 

Further,  in  the  absence  of  a  copyright 
convention,  there  is  no  playright  in  Eng- 
land in  the  case  of  a  play  not  printed  and 
published,  where  the  first  public  perform-^ 
ance  has  takoi  place  outside  the  British^ 
dominions^  Thii*results  from  §  19  of  the* 
act  of  7  ft  8  Vict.  chap.  12,  known  as  the 
international  copyright  act,  which  provides: 
"Neither  the  author  of  any  book,  nor  the 
author  or  composer  of  any  dramatic  piece 
or  musical  composition,  .  •  .  which  shall, 
after  the  passing  of  this  act,  be  first 
published  out  of  her  Majesty's  dominions* 
shall  have  any  copyright  therein  respective- 
ly, or  any  exclusive  right  to  the  publio 
representation  or  performance  thereof,  oth- 
erwise than  such  (if  any)  as  he  may  be- 
come entitled  to  under  this  act."  The  pro- 
vision applies  to  British  subjects  as  well 
as  to  foreigners,  and  the  words  "first  pub- 
lished" include  the  first  performance  of  a 
play.  In  Boucicault  v.  Delafield,  1  Hem. 
ft  M.  597,  33  L.  J.  Ch.  N.  S.  38,  9  Jur.  N. 
S.  1282,  9  L.  T.  N.  S.  709,  12  Week.  Rep. 
101,  the  author  of  the  play  known  as  'The 
Colleen  Bawn"  filed  a  bill  to  restrain  a  pi- 
ratical production.  It  appeared  that  the 
play  had  first  been  represented  in  New 
York,  and  by  reason  of  that  fact, — ^there 
being  no  copyright  convention  with  the 
United  States, — it  was  held  that,  under 
the  statute  above  quoted,  there  was  no 
playright  in  England.  To  the  same  effect 
is  Bouoicault  v.  Chatterton,  L.  R.  5  Ch. 
Div.  267,  46  L.  J.  Ch.  N.  S.  305,  36  L.  T. 
N.  S.  746,  26  Week.  Rep.  287,  where 
the  author  unsuccessfully  sought  to  re- 
strain an  unauthorized  performance  of  "The 
Shaughraun,"  an  unprinted  play  which  had 
first  been  represented  here. 

The  British  Parliament,  in  thus  fixing 
the  limits  and  conditions  of  performing 
rights,  was  dealing  with  rights  to  be  exer- 
cised within  British  territory.  It  is  argued 
that  the  English  authors  in  this  case,  by 
the  law  of  their  domicil,  were  without 
common-law  right  and  in  its  stead  se- 
cured the  protection  of  the  British  stat- 
utes, which  CMinot  avail  them  here.  But 
the  British  statutes  did  not  purport  to 
curtail  any  right  of  such  authors  with  re- 
spect to  the  representation  of  plays  out* 
side  the  British  dominions.  They  disclose 
no  intention  to  destroy  rights  for  whieh 
they  provided  no  substitute.  There  is  no 
indication  of  a  purpose  to  incapacitate 
British  citizens  from  holding  their  intel* 
lectual   productions   secure  from   interfere 


•  enoe  in  otber^furiBdictions  aoeording  to  the 
principles  of  the  oommon  law.  Their  right 
was  not  gone  simpUoiter,  hut  only  in  a 
qnalifled  sense  for  the  purposes  of  the  stat- 
utes, and  there  was  no  conyention  under 
whieh  the  authors'  work  hecsame  publio 
property  in  the  United  States.  See  Sax- 
lehner  y.  Eisner  &  M.  Co.  179  U.  S.  19,  36, 
45  L.  ed.  60,  75,  21  Sup.  Ct.  Rep.  7;  Sax- 
lehner  v.  Wagner,  216  U.  S.  375,  381,  54  L. 
ed.  525,  528,  30  Sup.  Ct  Rep.  298.  When 
§  20  of  the  act  of  5  &  6  Vict.  chap.  45, 
provided  that  the  first  public  performance 
of  a  play  should  be  deemed  equivalent,  in 
the  construction  of  that  act,  to  the  first 
publication  of  a  book,  it  simply  defined  its 
meaning  with  respect  to  the  rights  which 
the  statutes  conferred.  The  deprivation  of 
the  common-law  right,  by  force  of  the 
statute,  was  plainly  limited  to  the  terri- 
torial bounds  within  which  the  operation 
of  the  statute  was  confined. 

The  present  case  is  not  one  in  which  the 
owner  of  a  play  has  printed  and  published 
it,  and  thus,  having  lost  his  rights  at  com- 
mon law,  must  depend  upon  statutory  copy- 
right in  this  country.  The  play  in  ques- 
tion has  not  been  printed  and  published. 
It  is  not  open  to  dispute  that  the  authors 
of  "The  Fatal  Card"  had  a  common-law 
right  of  property  in  the  play  until  it  was 
publicly  performed.  Donaldson  v.  Beckett, 
2  Bro.  P.  C.  129;  Prince  Albert  v.  Strange, 
1  Macn.  &  Q.  25,  1  Hall  A  T.  1,  18  L.  J.  Ch. 
N.  S.  120,  13  Jur.  109;  Jefferys  v.  Boosey, 
4  H.  L.  Cas.  815,  962,  978,  3  C.  L.  R. 
625,  24  L.  J.  Exch.  N.  S.  81,  1  Jur.  N.  S. 
615.  And  they  were  entitled  to  protection 
against  its  unauthorized  use  here  as  well 
as  in  England.  Wheaton  v.  Peters,  8  Pet. 
691,  657,  8  L.  ed.  1055,  1079;  Paige  t. 
Banks,  13  Wall.  608,  614,  20  L.  ed.  709, 
710;  Bartlett  v.  Crittenden,  5  McLean,  32, 
Fed.  Cas.  No.  1,076;  Crowe  v.  Aiken,  2 
Biss.  208,  Fed.  Cas.  No.  3,441;  Palmer  v. 
DeWitt,  2  Sweeny,  530,  47  N.  T.  532,  7 
Am.  Rep.  480. 

What  effect,  then,  had  the  performance 
of  the  play  in  England  upon  the  rights 
of  the  owners  with  respect  to  its  use  in 
the  United  States?  There  was  no  stat- 
ute here  by  virtue  of  which  the  com- 
mon-law right  was  lost  through  the  per- 
formance of  the  unpublished  play.  The  act 
^of  August  18,  1856  (11  Stat  at  L.  138, 
t>  chap.  169),  related  only  to  dramatic  com- 

•  positions  for  whieh  copyright  had  been^ob- 
tained  in  this  country;  its  object  was  to  se- 
eare  to  the  author  of  a  copyrighted  play 
the  sole  right  to  its  performance  after  it 
had  been  printed.  Boucieault  ▼.  Fox,  5 
Blatehf.  87,  97,  98,  Fed.  Cas.  No.  1,691. 
The  same  is  true  of  the  provisions  of  the 
oopyright  aet  of  July  8,  1870  (16  Stat  at 
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,L.  198,  212,  214,  ehap.  230,  Rev.  Stat 
§1  4952,  4966,  U.  S.  Comp.  Stat  1901« 
pp.  3406,  3415),  and  of  those  of  the  act 
of  March  8,  1891  (26  Stat  at  L.  1106, 
1107,  chap.  565,  U.  S.  Comp.  SUt  1901« 
pp.  3406,  3407),  which  were  in  force  when 
the  transactions  in  question  occurred  and 
this  suit  was  brought  The  fact  that  tha 
act  of  March  3,  1891,  was  applicable  to 
citizens  of  foreign  countries,  permitting 
to  our  citizens  the  benefit  of  copyright 
on  substantially  the  same  basis  as  its  own 
citizens  (§  13),  and  that  proclamation  to 
this  effect  was  made  by  the  President  with 
respect  to  Great  Britain  (27  Stat,  at  L. 
981),  did  not  make  the  British  statutes  op- 
erative within  the  United  States.  Nor  did 
that  fact  add  to  the  provisions  of  the  act 
of  Congress  so  as  to  make  the  latter  de- 
structive of  the  common-law  rights  of  Eng- 
lish subjects  in  relation  to  the  represen- 
tation of  plays  in  this  country,  which  were 
not  copyrighted  under  that  act,  and  which 
remained  unpublished.  These  rights,  like 
those  of  our  own  citizens  in  similar  ease, 
the  act  of  1891  did  not  disturb. 

The  publio  representation  of  a  dramatio 
composition,  not  printed  and  published,  does 
not  deprive  the  owner  of  his  common-law 
right,  save  by  operation  of  statute.  At  com- 
mon law,  the  public  performance  of  the  play 
is  not  an  abandonment  of  it  to  the  publio 
use.  Macklin  v.  Richardson,  2  Ambl.  694,  7 
Eng.  Rul.  Cas.  66;  Morris  v.  Kelly,  1  Jae.  k 
W.  481,  21  Revised  Rep.  216;  Boucieault  t. 
Fox,  5  Blatehf.  87,  97,  Fed.  Cas.  No.  1,691; 
Crowe  V.  Aiken,  2  Biss.  208,  Fed.  Cas.  No. 
3,441;  Palmer  v.  DeWitt,  2  Sweeny,  630,  47 
N.  Y.  532, 7  Am.  Rep.  480;  Tompkins  v.  Hal- 
leek,  133  Mass.  82,  43  Am.  Rep.  480.  Story 
states  the  rule  as  follows:  "So,  where  a 
dramatic  performance  has  been  allowed  by 
the  author  to  be  acted  at  a  theater,  no  i>er- 
son  has  a  right  to  pirate  such  performance, 
and  to  publish  copies  of  it  surreptitiously;  ^ 
or  to  act  it  at  another  theater  without  tho  •! 
consent  of  the  author*«r  proprietor;  for  hia  • 
permission  to  act  it  at  a  public  theater 
does  not  amount  to  an  abandonment  of  his 
title  to  it,  or  to  a  dedication  of  it  to  the 
public  at  large."  2  Story,  Eq.  Jur.  S  0^0. 
It  has  been  said  that  the  owner  of  a  play 
cannot  complain  if  the  piece  is  reproduced 
from  memory.  Keene  v.  Wheatley,  4  Phila. 
157,  Fed.  C9A,  No.  7,644;  Keene  v.  Kimball, 
16  Gray,  645,  77  Am.  Dec.  426.  But  the 
distinction  is  without  sound  basis  and  haa 
been  repudiated.  Tompkins  ▼.  Halleek,  183 
Mass.  32,  43  Am.  Rep.  480. 

And,  as  the  British  statutes  did  not  aifeei 
the  common-law  right  of  representation  ia 
this  country,  it  is  not  material  thai  tha 
first  performance  of  the  play  in  question 
took  place  in  England.    In  Ctowe  v.  Aikea 
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(1870),  2  Biss.  208,  Fed.  Gas.  No.  3,441, 
the  play  "Mary  Warner"  had  been  composed 
by  a  British  subject.  It  was  transferred 
to  the  plaintiff  with  the  exclusive  right  to 
its  representation  on  the  stage  in  the  Unit- 
ed States  for  five  years  from  June  1,  1869. 
It  had  not  been  printed  with  the  consent 
either  of  the  author  or  of  the  plaintiff.  It  was 
first  publicly  performed  in  London  in  June, 
1869,  and  afterwards  was  represented  here. 
The  court  (Drummond,  J.)  held  that  the 
plaintiff,  by  virtue  of  his  common-law  right, 
was  entitled  to  an  injunction  restraining  an 
unauthorized  production.  In  Palmer  v.  De 
Witt  (1872),  2  Sweeny,  630,  47  N.  Y.  632, 
7  Am.  Rep.  480,  the  suit  was  brought  to 
restrain  the  defendant  from  printing  an 
unpublished  drama  called  "Play,"  composed 
by  a  British  citizen  resident  in  London. 
The  plaintiff  on  February  1,  1868,  had 
purchased  the  exclusive  right  of  printing 
and  performing  the  play  in  the  United 
States.  On  February  16,  1868,  it  was  first 
performed  in  London.  It  waa  held  that 
the  oommon-law  right  had  not  been  de- 
stroyed by  the  public  representation,  and 
the  plaintiff  had  judgment.  In  the  case 
last  cited,  and  apparently  in  that  of  Crowe 
▼•  Aiken,  the  transfer  to  the  plaintiff  an- 
tedated the  public  performance,  but  neither 
^  decision  was  rested  on  that  distinction, 
n  In  Tompkins  v.  Halleck  (1882)  supra,  an 
«  unpublished  play  called^'The  World"  had 
been  written  in  England,  where,  after  be- 
ing presented,  it  was  assigned  by  the  au- 
thor to  a  purchaser  in  New  York.  It  was 
aeted  in  that  city  and  then  transferred  to 
the  plaintiffs  with  the  exclusive  right  of 
representation  in  the  New  England  states. 
The  plaintiffs'  conunon-law  right  was  sus- 
tained and  an  unauthorized  performance 
was  enjoined. 

Oar  conclusion  is  that  the  complainants 
were  the  owners  of  the  original  play  and 
«zelusively  entitled  to  produce  it.  Their 
eommon-law  right  with  respect  to  its  rep- 
resentation in  this  country  had  net  been 
lost.  This  being  so,  the  play  of  the  plain- 
tiff in  error,  which  was  substantially  identi- 
cal with  that  of  the  complainants,  was 
simply  a  piratical  composition.  It  was  not 
the  purpose  or  effect  of  the  copyright  law 
to  render  secure  the  fruits  of  piracy,  and 
the  plaintiff  in  error  is  not  entitled  to  the 
protection  of  the  statute.  In  other  words 
the  daim  of  Federal  right  upon  which  he 
relies  is  without  merit. 
Judgment  affirmed. 


(223  U.  8.  890.) 
CITY  OF  CmaNNATI,  Plff.  in  Err., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY. 

Emtneitt  Domain  (§  4*)— Power  of  State 

— SUPKBSEDUBE   OF  OBDINANCB   OF  1787. 

1.  The  power  of  eminent  domain  possessed 

by  the  state  of  Ohio  was  not  restricted  in 

any  way  after  its  admission  to  the  Union, 

by  the  provisions  of  the  2d  article  of  the 

ordinance  of  1787^    for  the  government  of 

the   Northwest   territory,   relating  to   that 

subject. 

[Bd.  Note.— For  other  cases,  §ee  Eminent  Do- 
main. Cent.  Dig.  §§  14-18 :    Dec.  Dig.  §  4.*] 

Eminent  Domain  (§  1*)— Powers. 

2.  A  limitation  upon  the  general  power 
of  eminent  domain  assumed  to  exist,  and 
not  a  grant  of  the  power  itself,  is  what  was 
intended  by  the  provisions  of  article  2  of 
the  ordinance  of  1787  for  the  government 
of  the  Northwest  territory,  that,  "should 
the  public  exigencies  make  it  necessary,  for 
the  common  preservation,  to  take  any  per* 
son's  property,  or  to  demand  his  particular 
services,  full  compensation  shsJl  be  made 
for  the  same." 

[Bd.  Note.— For  other  cues,  see  Eminent  Do- 
main, Cent.  Dig.  |§  1,  2;    Dee.  Dig.  §  1.*] 

Constitutional  Law  (§  118* )  —  TsfPAiB- 
iNG  Contbact  OBLioATioirB  —  Eminent 
Domain. 

3.  The  obligations  of  a  contract  by  which 
a  river  front  strip  at  Cincinnati  was  dedi- 
sated  to  the  public  use  were  not  impaired 
by  the  condemnation,  conformably  to  Ohio 
Rev.  Stat,  g  S283a,  of  a  right  of  way  for 
an  elevated  railroad  track  across  such  strip, 
even  assuming  that  there  is  to  be  read  into 
the  contract  the  then-existing  law  of  emi* 
nent  domain,  including  the  provisions  of 
article  2  of  the  ordinance  of  1787  for  the 
government  of  the  Northwest  territory,  that 
"should  the  public  exigencies  make  it  neces- 
sary, for  the  common  preservation,  to  take 
any  person's  property,  or  to  demand  his  par- 
ticular service,  full  compensation  shall  bo 
made  for  the  same." 

[Ed.  Note.— For  other  cases,  see  Cooetltutlonal 
Law,  Cent  Dig.  |  287 ;    Dec  Dig.  §  118.*] 

[No.  385.] 

Submitted  January  9,  1912.     Decided  Feb- 
ruary 19,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  of 
Hamilton  County,  in  that  state,  affirming 
a  decree  of  the  Court  of  Common  Pleas  of 
that  county,  dismissing  a  suit  to  enjoin 
proceedings  to  condemn  an  easement  across 
a  public  landing.    Affirmed. 

See  same  case  below,  82  Ohio  St.  466,  92 
N.  E.  1111. 

The  facts  are  stated  in  the  opinion* 


*For  other  caaeu  see  same  topic  ft  i  nttmbsb  in  Deo.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

^  Rev.  St.  p.  15  [U.  S.  Comp.  St  1901.  p.  Ix],  8  14. 
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Messrs.  Bdward  M«  Ballard  and  Al- 
bert Hettinger  for  plaintiff  in  error. 

Messrs.  J.  B.  Foraker  and  Bills  G. 
Klnkead  for  defendants  in  error. 

*Mr.  Justice  linrton  delivered  the  opinion 
el  the  court: 

Under  an  act  of  the  legislature  of  the 
state  of  Ohio  of  May  9,  1908,  being  §  328Sa, 
and  an  ordinance  of  the  city  of  Cincinnati 
in  pursuance  of  that  act^  the  defendant 
railroad  company  instituted,  in  a  court  of 
the  state  of  Ohio,  a  suit  to  oondemn  a  right 
of  way  for  an  elevated  railroad  track  across 
the  public  landing  at  Cincinnati.  Pending 
the  eondemnation  proceeding  the  city  of 
Cincinnati  filed  a  bill  in  one  of  the  com- 
mon pleas  courts  to  enjoin  the  railroad 
company  from  constructing  its  railway 
across  said  public  landing,  in  pursuance  of 
its  agreement  and  contract  with  the  city 
imder  the  ordinance  mentioned,  and  to  re- 
strain the  prosecution  of  its  pending  peti- 
tion for  the  condemnation  of  an  easement 
of  way  across  the  landing.  The  ground 
upon  which  it  was  sought  to  stop  the  eon- 
demnation proceeding  and  prevent  the  com- 
pany from  constructing  its  elevated  tracks 
across  the  public  landing  was  that  §  3283a, 
Bevised  Statutes  of  Ohio,  under  which 
alone  an  easement  of  way  might  be  ap- 
propriated, was  repugnant  to  article  1, 
I  10  of  the  Constitution  of  the  United 
States,  forbidding  any  state  to  pass  any 
law  impairing  the  obligation  of  a  contract, 
in  so  far  as  S  3283a  applied  to  the  partic- 
ular property  across  which  an  easement  of 
way  was  sought  to  be  appropriated. 

That  section,  so  far  as  necessary  to  be 
here  stated,  provides  that  upon  compliance 
therewith  any  railroad*company  owning  or 
operating  a  railroad  wholly  or  partially 
within  the  state  might  "use  and  occupy  for 
an  elevated  track  any  portion  of  any  pub- 
lic ground  lying  within  the  limits  of  a 
municipality  and  dedicated  to  the  public 
for  use  as  a  public  ground,  common,  land- 
ing, or  wharf,  or  for  any  other  public  pur- 
pose," excepting  streets,  alleys,  and  public 
roads.  It  is  provided  that  before  insti- 
tuting a  proceeding  for  the  appropriation 
of  the  needed  easement,  which  is  to  be  ac- 
cording to  a  general  statute  referred  to, 
such  company  shall  submit  plans  for  the 
structure,  and  come  to  an  agreement  with 
the  city  council  of  the  municipality  con- 
cerned, as  to  the  terms  and  conditions  up- 
on which  the  easement  shall  be  occupied. 

The  proprietors  of  the  grant  of  land  up- 
on which  the  city  of  Cincinnati  was  origi- 
nally laid  out  made  a  plan  or  plat  of  the 
proposed  town,  according  to  which  plan  a 
•trip  of  ground  between  Front  street  and 
tiie  Ohio  river  was  set  apart '^as  a  common 


for  the  use  and  beneHi  of  the  town  for* 
ever.''  The  effect  of  the  sale  of  the  town 
lots  under  this  plan  has  long  since  been 
held  to  constitute  a  dedication  of  the  river 
front  strip  to  the  public  use,  and  to  have 
vested  in  the  city  of  Cincinnati  a  valid 
title  in  trust  for  tiie  public  use  in  the  same 
manner  that  streets  were  held  under  the 
same  plat  or  plan.  Cincinnati  v.  White,  6 
Pet.  431,  8  L.  ed.  452.  This  dedication  was 
made  in  1789,  and  the  property  haa  ever 
since  been  used  as  a  public  landing  or 
wharf. 

A  demurrer  to  the  petition  was  sustained 
by  the  court  of  common  pleas,  and  the  bill 
dismissed.  This  was  affirmed  upon  appeal 
to  the  circuit  court,  and  again  affirmed  up- 
on appeal  to  the  supreme  court  of  the 
state. 

That  the  dedication  in  1789,  and  accept- 
ance by  the  then  town  of  Cincinnati,  con* 
stitute  a  contract  with  the  dedicators,  ob- 
ligatory upon  the  town  and  its  successor^ 
the  city  of  Cincinnati,  may  be  conceded*^ 
The  contention  is  that  the  Ohio  act  ofo 
May  9,  1908,  now  S  3283a»* Bevised  Stat-? 
utes  of  Ohio,  is  an  impairment  of  the  con* 
tract,  forbidden  by  the  10th  section  of  the 
first  article  of  the  Constitution  of  the 
United  States.  But  the  right  of  every 
state  to  authorize  the  appropriation  of 
every  description  of  property  for  a  public 
use  is  one  of  those  inherent  powers  which 
belong  to  state  governments,  without  which 
they  could  not  well  perform  their  great 
functions.  It  is  a  power  not  surrendered 
to  the  United  States,  and  is  untouched  by 
any  of  the  provisions  of  the  Federal  Con- 
stitution, provided  there  be  due  process  of 
law;  that  is,  a  law  authorising  it»  and 
provision  made  for  compensation.  This 
power  extends  to  tangibles  and  intangibles 
alike.  A  chose  in  action,  a  charter,  or  any 
kind  of  contract,  are,  along  with  land  and 
movsbles,  within  the  sweep  of  this  sover- 
eign authority. 

The  constitutional  inhibition  upon  any 
state  law  impairing  the  obligation  of  con- 
tracts is  not  a  limitation  upon  the  power 
of  eminent  domain.  The  obligation  of  a 
contract  is  not  impaired  when  it  is  ap* 
propriated  to  a  public  use  and  compensa- 
tion made  therefor.  Such  an  exertion  of 
power  neither  challenges  its  validity  nor 
impairs  its  obligation.  Both  are  recog- 
nized, for  it  is  appropriated  as  an  existingt 
enforceable  contract.  It  is  a  taking,  not 
an  impairment  of  its  obligation.  If  com- 
pensation be  made,  no  constitutional  right 
is  violated.  All  of  this  has  been  so  long 
settled  as  to  need  only  the  citation  of  some 
of  the  many  cases.  Charles  Biver  Bridge 
V.  Warren  Bridge,  11  Fct  420,  9  L.  ed. 
773;  West  Biver  Bridge  Co.  ▼•  Di^  6  How* 
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607,  12  L.  ed.  686;  New  Orleans  GMlight 
Co.  ▼.  LouiBiana  light  &  H.  P.  &  Mfg.  Go. 
116  U.  S.  660,  29  L.  ed.  616,  6  Sup.  Ct 
Bep.  262;  Long  Island  Water  Supply  Co. 
▼.  Brooklyn,  166  U.  8.  886,  41  L.  ed.  1185, 
17  Sup.  Ct.  Rep.  718;  Offield  t.  New  York, 
N.  H.  &  H.  R.  C6.  203  U.  a  872,  61  L.  ed. 
231,  27  Sup.  Ct  Rep.  72. 

Erexy    contract,    whether    between    the 
state  and  an  indiridual,  or  between  indiyid- 
uals  only,  is  subject  to  this  general  law. 
There    enters   into   every   engagement    the 
^  unwritten  condition  that  it  is  subordinate 
o  to  the  right  of  appropriation  to  a  public 
•  use.    West  River  Bridge  Co.*v.  Dix,  8  How. 
607,  12  L.  ed.  635 ;  Long  Island  Water  Sup- 
ply Co.  ▼.  Brooklyn,  166  U.  S.  691,  692, 
41  L.  ed.  1167,  17  Sup.  Ct.  Rep.  718. 

These  general  propositions  are  not  chal- 
lenged. 

But  it  is  said  that  the  right  of  appro- 
priating prirate  property  to  a  public  use 
possessed  by  the  state  of  Ohio  is  only  that 
which  is  defined  and  limited  by  the  second 
article  of  the  ordinance  of  1787,  creating 
a  government  for  the  Northwest  territory, 
which  embraced  the  territory  which  later 
became  the  state  of  Ohio.  That  ordinance, 
after  providing  for  a  territorial  govern- 
ment, declares  certain  political  principles 
to  be  fundamental,  and  that  they  should 
eonstitute  the  "basis  of  all  laws,  constitu- 
tions, and  governments,"  thereafter  organ- 
ized out  of  that  territory,  and  should  be 
regarded  as  "articles  of  compact  between 
the  original  states  and  the  people  and 
states  in  the  said  territory,  and  be  unal- 
terable unless  by  common  consent."  The 
article  referred  to,  and  claimed  now  to  be 
■till  obligatory,  is  in  these  words: 

*No  man  shall  be-  deprived  of  his  liberty 
or  property,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land;  and  should 
the  public  exigencies  make  it  necessary,  for 
the  common  preservation,  to  take  any  per- 
son's property,  or  to  demand  his  particular 
services,  full  compensation  shall  be  made 
for  the  same." 

But  the  ordinance  of  1787,  as  an  instru- 
ment limiting  the  powers  of  government  of 
the  Northwest  territory,  and  declaratory  of 
certain  fundamental  principles  which  must 
And  place  in  the  organic  law  of  states  to  be 
carved  out  of  that  territory,  ceased  to  be, 
in  itself,  obligatory  upon  such  states  from 
and  after  their  admission  into  the  Union 
as  states,  except  in  so  far  as  adopted  by 
such  states  and  made  a  part  of  the  law 
thereof.  This  has  been  the  view  of  this 
court,  so  often  announced  as  to  need  no 
further  argument.  Pollard  v.  Hagan,  3 
How.  212,  11  L.  ed.  666;  Permoli  v.  New 
Orleans,  3  How.  689,  11  K  ed.  739;  Es- 
eanaba  ft  L.  IC  Transp.  Co.  ▼.  Chicago,  107 


U.  8.  678,  688,  27  L.  ed.  442,  446,  2  Sup^^ 
Ct  Rep.  186.  ^ 

*In  the  Escanaba  ft  L.  M.  Trajisp.  Coi.7 
Case,  it  was  said: 

''Whatever  the  limitation  upon  her  pow- 
ers as  a  government  whilst  in  a  territorial 
condition,  whether  from  the  ordinance  of 
1787  or  the  legislation  of  Congress,  it 
ceased  to  have  any  operative  force,  except 
as  voluntarily  adopted  by  her,  after  she  be- 
came a  state  of  the  Union.  On  her  ad* 
mission  she  at  ones  became  entitled  to  and 
possessed  of  all  the  rights  of  dominion  and 
sovereignty  which  belonged  to  the  original 
states.  She  was  admitted,  and  could  be  ad* 
mitted,  only  on  the  same  footing  with  them. 
The  language  of  the  resolution  admitting 
her  is,  'on  an  equal  footing  with  the  origi* 
nal  states,  in  all  respects  whatever.'  3  Stat, 
at  L.  536.  Equality  of  constitutional  right 
and  power  is  the  condition  of  all  the  states 
of  the  Union,  old  and  new.  Illinois,  there* 
fore,  as  was  well  observed  by  counsel,  eould 
afterwards  exercise  the  same  power  over 
rivers  within  her  limits  that  Delaware  ex- 
ercised over  Black  Bird  creek,  and  Pennsyl- 
vania over  the  Schuylkill  river." 

In  Coyle  v.  Smith,  221  U.  S.  669,  66  L. 
ed.  863,  31  Sup.  Ct  Rep.  688,  the  case  of 
Escanaba  ft  L.  M.  Transp.  Co.  v.  Chicago^ 
and  the  cases  cited  therein,  were  fully  re« 
viewed  and  held  applicable  to  conditions 
imposed  by  Congress  in  the  enabling  act 
under  which  Oklahoma  was  admitted,  and 
all  limitations  in  that  act  were  held  in- 
operative after  admission,  in  so  far  as 
they  had  not  been  subsequently  adopted  by 
the  state,  and  were  in  derogation  of  the 
equality  in  power  of  that  state  with  tht 
other  states  of  the  Union* 

It  is  next  contended  that  whether  the 
provisions  of  article  2  now  constitute  the 
irrevocable  fundamental  law  of  Ohio  or  not, 
that  that  provision  was  the  only  law  of 
eminent  domain  existing  in  1789,  and  as 
such  is  to  be  regarded  as  read  into  the  con- 
tract of  dedication,  and,  therefore,  is  the 
only  power  of  eminent  domain  to  which 
that  contract  was  subordinate.  Upon  this 
hypothesis  is  based  the  contention  that  any 
subsequent  law  of  Ohio  authorizing  a  tak- 
ing  of  this  property  for  a  purpose  or  useo 
not  within  *the  terms  of  the  ordinance  of  if 
1787  is  a  law  impairing  the  obligation  of  a 
contract 

But  the  assumption  that  the  power  of 
eminent  domain  possessed  by  the  North- 
west territory  in  1787  was  limited  as 
claimed  is  untenable.  The  clause  referred 
to  assumes  the  existence  of  a  general  power 
of  eminent  domain  in  the  government,  and 
provides  that  when  exerted  there  must  be 
full  compensation  for  the  property  tsJcen 
or  the  services  required.    That  this  is  so 
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is  apparent  not  only  from  tlio  langiu[|;e  of 
the  danfie,  but  from  a  general  considera- 
tion of  the  purpose  and  object  of  the  oon- 
greBsional  act  in  which  the  article  appears. 
The  ordinance  of  1787  was  a  law  providing 
for  the  government  of  the  territory  of  the 
United  States  northwest  of  the  River  Ohio. 
It  provided  for  the  appointment  of  a  gov- 
ernor and  secretary  and  for  the  appoint- 
ment of  judges  and  the  organization  of 
oourts  with  common-law  jurisdiction.  To 
the  governor  and  judges  was  granted  legis- 
lative power  to  adopt  and  publish  such  laws 
of  the  original  states  as  should  seem  to  be 
adapted  to  the  conditions,  which  were  to 
be  and  remain  in  force  unless  disapproved 
by  Congress.  Authority  to  elect  a  legisla- 
ture was  conferred  when  there  should  be 
five  thousand  inhabitants. 

Upon  this  article  2,  heretofore  set  out, 
is  claimed  to  be  a  contractual  limitation, 
based  upon  the  contract  of  dedication,  by 
which  this  particular  strip  of  river  front 
is  forever  protected  against  an  exercise  of 
the  power  of  eminent  domain  by  the  state 
of  Ohio,  except  where  "the  public  exigency 
makes  it  necessary  for  the  common  preser- 
vation." If  we  assume,  for  argument,  that 
an  affirmative  limitation  upon  the  right  of 
appropriating  property  to  any  public  pur- 
pose would  so  enter  into  any  contract  as 
to  forever  afterwards  bind  the  hands  of  the 
state,  no  such  situation  is  here  presented. 
Article  2  is  not  a  grant  of  power,  but  a 
^  limitation  upon  the  power  of  eminent  do- 
Omain  assumed  to  exist.  It  was  conferred 
•  upon  ^he  governor  and  judges*by  the  pow- 
er to  adopt  and  publish  the  laws  of  any 
original  state  deemed  appropriate,  and  by 
the  second  section  there  was  conferred  up- 
on the  governor  and  l^slature,  when 
organized,  "authority  to  make  laws  in  all 
eases  .  .  .  not  repugnant  to  the  prin- 
ciples and  articles  in  this  ordinance  estab- 
lished and  declared."  This  legislative  pow- 
er, temporarily  in  the  governor  and  a  ma- 
jority of  the  judges,  and  then  in  the  gov- 
ernor and  the  legislature,  when  organized, 
included,  by  necessary  implication,  the  gen- 
eral power  to  provide  for  the  appropriation 
of  private  property  for  public  purposes.  If 
this  is  not  the  case,  then  the  ordinance 
granted  no  power  of  that  kind  whatever, 
for  the  clause  above  cited  is  obviously  a 
mere  restriction  by  which  compensation  is 
required. 

This  right  of  appropriating  private  prop- 
erty to  a  public  use  is  one  of  the  powers 
vital  to  the  public  welfare  of  every  self- 
governing  community.  It  is  a  power  which 
this  court  has  described  as  an  "incident 
to  sovereignty," — a  power  which  '^longs 
to  every  independent  government."  In 
United  States  v.  Jones,  100  U.  8.  618,  27 


L.  ed.  1017»  8  Sup.  Ct  Rep.  346,  it  was 
said: 

"The  provision  found  in  the  5th  Amend- 
ment to  the  Federal  Constitution  and  in  the 
Constitutions  of  the  several  states,  for  just 
compensation  for  the  property  taken,  is 
merely  a  limitation  upon  the  use  of  the 
power.  It  is  no  part  of  the  power  itself, 
but  a  condition  upon  which  the  power  may 
be  exercised.  It  is  undoubtedly  true  that 
the  power  of  appropriating  private  prop- 
erty to  public  uses,  vested  in  the  general 
government, — its  right  of  eminent  domain, 
which  Vattel  defines  to  be  the  right  of  dis- 
posing, in  case  of  necessity  and  for  the  pub- 
lic safety,  of  all  the  wealth  of  the  country, 
—cannot  be  transferred  to  a  state  any  more 
than  its  other  sovereign  attributes;  and 
that,  when  the  use  to  which  the  property 
taken  is  applied  is  public,  the  propriety 
or  expediency  of  the  appropriation  cannot 
be  called  in  question  by  any  other  author* 
ity."  ^ 

That  the  Northwest  territory  was  nolo 
a  state,  but  a^mere  territorial  dependency,  • 
is  of  no  consequence.  The  United  States 
was  an  independent  sovereign,  and  when  it 
created  a  territorial  government  with  leg* 
islative  authority  subject  only  to  the  limi*. 
tations  of  the  creating  act,  it  granted  to 
this  new  dependent  government  this  vital 
power  unless  it  plainly  appears  that  It  was 
withheld. 

The  denial  of  such  a  power  to  this  new 
government  intended  as  the  forerunner  of 
a  group  of  states  west  of  the  Ohio,  or  its 
restriction  to  purposes  of  necessary  defense 
only,  as  plaintiff  in  error  would  construe 
the  language  of  the  article  above  set  out, 
is  not  to  be  easily  or  lightly  presumed. 
The  power  was  one  necessary  to  the  work 
which  this  pioneer  community  was  set  on 
doing.  It  was  a  power  well  nigh  as  es- 
sential to  the  existence  of  the  government 
as  the  taxing  power.  The  language  of  Chief 
Justice  Taney  in  the  Charles  River  Bridge 
Case,  11  Pet.  421,  647,  9  L.  ed.  774,  824, 
when  speaking  of  a  contention  that  the 
state  of  Massachusetts  had  surrendered  the 
power,  by  granting  a  charter  for  the  con* 
struction  of  a  particular  bridge,  to  aj^ro* 
priate  that  bridge  so  authorized,  is  apt  and 
appropriate,  when  we  are  asked  to  eonstrus 
the  ordinance  of  1787  as  denying  to  the 
government  of  the  Northwest  territory  a 
power  so  important  to  the  welfare  of  its 
people.    Upon  this  he  said: 

"But  the  object  and  end  of  all  govern* 
ment  is  to  promote  the  happiness  and  pros* 
perity  of  the  community  by  which  it  is  es- 
tablished; and  it  can  never  be  assumed  thai 
the  government  intended  to  diminish  Hi 
power  of  aocompHshing  the  end  for  whick 
it  was  created.     And  in  a  country  likii 
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ours,  free,  active,  and  enterprising,  con- 
tinually advancing  in  numbers  and  wealth, 
new  channels  of  communication  are  daily 
found  necessary,  both  for  travel  and  trade, 
and  are  essential  to  the  comfort,  conven- 
ience, and  prosperity  of  the  people.  A 
state  ought  never  to  be  presumed  to  sur- 
M  render  this  power,  because,  like  the  taxing 
e  power,  the  whole  community  have  an  inter- 

•  est  in  *  preserving  it  undiminished.  And 
when  a  corporation  alleges  that  a  state  has 
surrendered,  for  seventy  years,  its  power  of 
improvement  and  public  accommodation  in 
a  great  and  important  line  of  travel,  along 
which  a  vast  number  of  its  citizens  must 
daily  pass,  the  community  have  a  right  to 
insist,  in  the  language  of  this  court,  above 
quoted,  that  its  abandonment  ought  not  to 
be  presumed  in  a  case  in  which  the  deliber- 
ate purpose  of  the  state  to  abandon  it  does 
not  appear.'  The  continued  existence  of  a 
government  would  be  of  no  great  value  if, 
by  implications  and  presumptions,  it  was 
disarmed  of  the  powers  necessary  to  ac- 
eomplish  the  ends  of  its  creation,  and  the 
functions  it  was  designed  to  perform  trans- 
ferred to  the  hands  of  privileged  corpora- 
tions. The  rule  of  construction  announced 
by  the  court  was  not  confined  to  the  taxing 
power,  nor  is  it  so  limited  in  the  opinion 
delivered.  On  the  contrary,  it  was  distinct- 
ly placed  on  the  ground  that  the  interests 
of  the  community  were  concerned  in  pre- 
serving, undiminished,  the  power  then  In 
question;  and  whenever  any  power  of  the 
state  is  said  to  be  surrendered  or  dimin- 
ished, whether  it  be  the  taxing  power  or 
any  other  affecting  the  publie  interest,  the 
•ame  principle  applies  «nd  the  rule  of  con- 
struction must  be  the  same." 

Nor  should  the  particular  language  of 
the  article  above  set  out  be  given  a  narrow 
or  hypercritical  meaning.  The  plain  pur- 
pose was  but  to  limit  the  general  right  of 
eminent  domain  by  the  requirement  that 
compensation  should  be  made.  A  public 
•'exigency"  exists,  for  the  "common  preser- 
vation," when  the  legislature  declares  that 
for  a  bona  fide  publie  purpose  there  should 
be  a  right  of  way  for  a  common  carrier 
across  a  particular  piece  of  property.  The 
uses  to  which  §  3283a  authorizes  a  con- 
demnation of  a  right  of  way  are  unde- 
niably public,  and  not  private,  uses.  When 
that  is  the  case,  "the  propriety  or  ex- 
pediency of  the  appropriation  cannot  be 
called  in  question  by  any  other  authority." 
^  United  States  v.  Jones,  109  U.  S.  519,  27 
o  L.  ed.  1017,  8  Sup.  Ct.  Rep.  346. 

•  *It  follows,  then,  first,  that  the  legisla- 
tive power  of  the  state  of  Ohio  was  not  re- 
stricted in  any  way  by  the  provisions  of  the 
second  article  of  the  ordinance  of  1787  aft- 
er its  admission  to  the  Uiiion,  and  it  has 


every  power  of  eminent  domain  which  per- 
tains to  other  states,  unless  limited  by  its 
own  Constitution;  and,  second,  that  if  the 
law  of  eminent  domain  as  it  existed  at  the 
time  of  the  dedication  is  to  be  read  into 
the  contract,  that  that  law,  properly  inter- 
preted, was  not  such  as  to  forbid  an  ap« 
propriation  such  as  is  here  involved. 

The  judgment  of  the  Supreme  Court  ol 
Ohio  must  therefore  be  aflirmed. 


(228  U.  8.  849.) 

LINCOLN   GAS   k  ELECTRIC   LIGHT 
COMPANY,  Appt., 

V. 

CnY  OF  LINCOLN  et  al. 
Appeal  and  Errob   (§  1178*)— Rbmand- 

IITO    FOB    INSUFFICISNT    FlllDINa»— RBT-' 
EBSNCK  TO  MaSTEB. 

The  absence  of  specific  findings  of  fact  by 
the  trial  court  to  which  specific  objection, 
could  be  made  requires  that  a  decree  dis- 
missing the  bill  of  a  lighting  company 
which  assails  as  confiscatory  the  rates  for 
gas  fixed  by  municipal  ordinance  be  re- 
versed, with  instructions  to  refer  the  case 
to  some  competent  master,  to  report  fully 
his  findings  upon  all  of  the  questions  raised 
by  either  party,  separately,  with  leave  to 
both  parties  to  take  additional  evidence 
within  a  time  to  be  fixed  by  the  courts 
which  shall,  upon  such  report,  proceed  aa 
equity  shall  require. 

[Ed.  Note.— For  other  eates,  tee  Appeal  and 
Brror,  Cent.  Dig.  U  4601-4820;  Dec  Dig.  I  U7S.*] 

[No.  83.] 

Argued  December  6  and  7,  1911.    Decided 
February  19,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  a  decree  dismissing  the 
bill  of  a  lighting  company,  which  assails 
as  confiscatory  the  rates  for  gas  fixed  by 
municipal  ordinance.  Reversed  and  re* 
manded  for  reference  to  a  master. 

See  same  case  below,  182  Fed.  920. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Halleck  F.  Rose,  Charles  A* 
Frueauff,  Edmund  C.  Strode,  and  John  F« 
Stout  for  appellant. 

Messrs.  Fred  O.  Foster  and  William  M» 
Morning  for  appellees. 


9 
e9 


*  Mr.  Justice  Lnrton  delivered  the  opinion  « 
of  the  court: 

This  case  involves  the  validity  of  an 
ordinance  regulating  the  appellant's  charges 
for  gas  furnished  to  consumers,  and  for- 
bidding a  charge  in  excess  of  $1  per  thou- 
sand feet  The  bill  assailed  the  rate  as 
confiscatory,  and  therefore  a  taking  of  prop- 
erty without  compensation.    The  ordinance 


•For  oilier  cases  see  same  topic  ft  |  mttmbbb  In  Deo.  4k  Am.  Diss.  1907  to  date,  it  Rep'r  Indexes 
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^ vpon  ItglilatiTt  powmr  to  regulate  the 

10  ehargee  of   sueh  pnblio-ferviee  oompaniea. 

?  •The  suffieienoj  of  the  priee  prescribed  to 
produce  a  fair  pfoflt  upon  the  Tftlue  of  the 
property  employed  Sa  the  busineee  Ib  to 
be  itrongly  presumed.  The  burden  of  show- 
ing its  confiscatory  character  rests,  there- 
lore,  upon  the  complaining  company. 

The  court  below,  upon  a  final  hearing, 
held  that  the  appellant  had  not  made  out 
its  ease,  and  dismissed  the  bill,  with  leave 
to  renew  the  litigation  if,  upon  actual 
operation  under  the  ordinance,  the  returns 
upon  its  business  should  not  prove  reason- 
ably remunerative.  The  ordinance  was 
never  put  in  force.  Within  a  few  days  after 
it  went  into  effect  this  bill  was  filed  and 
An  injunction,  pendente  Hie,  granted,  which 
was  continued  in  force  down  to  the  final 
4ecree,  and  when  this  appeal  was  allowed, 
was,  by  order  of  the  court  allowing  it,  con- 
tinued pending  the  appeal,  under  a  bond 
conditioned  to  account  for  all  overcharges 
if  the  ordinance  should  be  sustained. 

The  case  was  not  referred  to  a  master,  as 
is  the  usual  course  in  such  cases,  although 
there  was  a  great  mass  of  conflicting  evi- 
dence relating  to  the  value  of  the  plant, 
eost  of  operation,  and  gross  and  net  in- 
come. Neither  did  the  court  make  speeiflc 
findings  of  fact  to  which  specific  objection 
could  be  made.  Such  facts  as  may  be  said 
to  constitute  "findings  of  fact"  appear  in 
the  way  of  large  conclusions  in  the  course 
of  the  opinion  found  in  the  record. 

In  this,  as  in  every  other  legislative  rate 
ease,  there  are  presented  three  questions  of 
prime  importance:  First,  the  present  rea- 
sonable value  of  the  company's  plant  en- 
gaged in  the  regulated  business;  second, 
what  will  be  the  probable  effect  of  the  re- 
duced rate  upon  the  future  net  income  from 
the  property  engaged  in  serving  the  pub- 
lic; and,  third,  in  ascertaining  the  prob- 
able net  income  under  the  reduced  rates 
prescribed,  what  deduction,  if  any,  should 
be  made  from  the  gross  receipts  as  a  fund 

^  to  preserve  the  property  from  future  de- 

M  preeiation. 

?  *The  valuation  fixed  by  the  court  is  the 
main  point  of  attack.  That  the  company 
is  entitled  to  a  fair  return  upon  the  value 
of  the  property  at  the  time  of  the  inquiry 
is  the  rule.  San  Diego  Land  &  Town  Co. 
V.  Jasper,  180  U.  S.  442,  47  L.  ed.  804,  23 
Sup.  Ct.  Rep.  671. 

The  court,  as  one  means  of  finding  the 
present  value  of  the  gas-making  plant, 
found  that  the  present  cost  of  replacing  it 
would  be  $566,073.60.  The  items  which 
enter  into  this  valuation,  and  the  reason 
for  reaching  this  result,  as  stated  in  the 
opinion,  are  shown  by  the  paragraphs  hero 
■et  out: 


'Tn  determining  for  what  amount  the 
plant  could  be  reconstructed,  I  have  ao> 
eepted  in  the  main  the  testimony  of  com* 
plainani'a  witnesses  as  being  the  most  sat- 
isfactory,  and  I  find  that  the  plant  could 
be  reconstructed  for  the  following  sums: 

Coal  gas  apparatus   ••••• $  80,606.00 

Water  gas  apparatus 20,278.00 

Mains  in  dirt  streets 00,678.00 

Mains  in  paved  streets 130,027.00 

Gas  services,  etc. 107,106.82 

Gas  meters  in  use 86,282.00 

Meter  connections  6,304.00 

Piping  for  gas  ranges 16,600.00 


$406,681.72 

Engineering   expenses    (2)    per 

cent)     12,417.04 

Real  estate   4,000.00 

Present  value  of  buildings 24,643.00 

Contingent  expenses  in  construc- 
tion    25,000.00 

Cost  of  Mganizing  company. . . .  3,000.00 

$666,741.76 

''While  the  evidence  as  to  the  deprecia* 
tion  is  somewhat  vague  and  indefinite,  iS 
think,  upon  the  items  *  aggregating  said? 
$406,681.72,  there  should  be  deducted  for 
depreciation  10  per  cent,  amounting  to  the 
sum  of  $40,688.17,  making  the  total  pres* 
ent  valuation  ef  the  plant  $616,073.60;' 
but  it  is  apparent  that,  for  the  successful 
and  economical  operation  of  the  plant,  a 
certain  amount  of  working  capital  is  re- 
quired. This  amount  I  find  to  be  $60,0009 
making  the  total  value  of  complainant's  in* 
vestment^  upon  which  it  is  entitled  to  • 
reasonable  return,  $666,073.50. 

"While  it  is  true  that  the  testimony, 
shows  that  the  complainant  has  not  such 
working  capital,  but  has  purchased  upon 
credit  the  supplies  necessary  to  operate^ 
yet  I  think  that^  in  determining  what  is  a 
reasonable  compensation,  a  working  capital 
should  be  considered."     [182  Fed.  027.] 

But  the  appellant  does  not  accept  the 
valuation  thus  fixed.  It  contends  that  there 
should  be  added  to  that  the  following: 

Steam  boiler  for  water  gas $    2,226.00 

Underestimate  of  present  value 

of  buildings   10,000.00 

Underestimate  of  wovking  eapi* 

tal   10,000.00 

Underestimate  of  meter  conneo* 

tions    6,102.00 

Underestimate     contingent     ex« 

penses  of  construction 87,600.00 

Interest  on  idle  capital  during 

construction    40,000.00 
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Fromotion  of  buBineas,  or  going 
▼alue  and  franchiae,  as  ele- 
ments in  ipplacing  value. . . .     $10,000.00 


Add  court's  valuation 


205,852.00 
566,073.59 

$771,025.50 
e 
g     The  appellee,  on  the  other  hand,  in  sup- 

»  port  of  the'general  decree  dismissing  the 
bill,  joins  issue  upon  each  of  these  items, 
and  insists  that  if  the  court  shall  see  fit 
to  go  into  the  evidence,  it  will  find  that 
the  plant  has  been  greatly  overvalued.  It 
particularly  objects  to  the  large  item  of 
$107,000  for  gas  service,  and  to  the  item 
ci  $60,000  added  to  the  value  of  the  prop- 
erty as  'Vorking  capital,"  and  says  that 
the  inoorrectness  of  this  is  seen  in  the  ad- 
mission that  the  appellant  has  in  fact  no 
such  working  capital  engaged  in  the  busi- 
ness. Appellee  further  contends  that  the 
'^expense  of  operation"  in  1907  includes 
reconstruction  or  replacement  work,  and 
that  such  items  enlarge  the  operating  ex- 
penses of  that  year  unduly  and  correspond- 
ingly reduce  the  net  income.  If  the  ex- 
pense of  operating  the  plant  for  that  year 
is  to  be  accepted  as  the  standard  by  which 
the  operating  expenses  of  future  years  are 
to  be  estimated,  the  objection  is  serious  if 
the  facts  are  as  claimed. 

The  appellant  further  claims  that  the 
sum  of  $8,000  deducted  from  the  net  in- 
come, as  a  permanent  protection  against 
future  depreciation  in  the  value  of  the 
plant,  is  too  small,  and  should  be  much 
larger.  Upon  this  there  was  conflicting  ex- 
pert testimony.  Upon  all  of  these  ques- 
tions of  valuation  and  of  operating  ex- 
pense there  is  much  evidence,  and  much  of 
it  conflicting.  The  findings  of  the  court, 
as  before  stated,  are  of  too  comprehensive 
a  eharacter  to  be  of  much  help  in  dealing 
with  the  details  which  are  embraced. 

But  it  is  urged  that  even  upon  the  valua- 
tion fixed  by  the  court,  the  estimated 
future  net  income  will  be  little  over  5  per 
sent,  and,  in  consideration  of  the  eharacter 
of  the  property  and  the  high  average  inter- 
est rate  prevailing  in  Nebraska,  this  is  not 
a  reasonable  or  fair  return,  and  demon- 
strates the  confiscatory  character  of  the 
•rdinance.  But  if  the  $8,000  first  deducted 
from  the  receipts,  and  laid  aside  as  a  per- 
manent fimd  to  meet  future  depreciation, 
CD  be  taken  into  account,  the  estimated  future 
•  net  income  with  the  rate  in  force  will  ex- 
ceed 6  per  cent. 

Nor  did  the  cireuit  eourt  hold  that  a 

net  profit  of  5A  per  cent  would  be  a  fair 

and  seasonable  return  upon  the  value  of 

tli«  property  employed.     What  the  eourt 
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found  was,  in  substance,  that  at  least  an 
income  of  that  amount  was  certain,  aside 
from  the  amount  reserved  for  a  permanent 
preservation  fund.  What  the  court  said 
was  this: 

"While  complainant,  I  think,  is  entitled 
to  at  least  6  per  oent  upon  the  money  in- 
vested, it  does  not  appear  that  the  reduced 
rate  would  not  yield  that  sum*  It  is  quite 
probable  that  the  reduced  rate  would  con- 
siderably increase  the  consumption  of  gaa, 
and  thus  increase  the  complainant's  net 
profits. 

"The  record  shows  that  in  June,  1904» 
complainant  voluntarily  reduced  its  rates 
from  approximately  $1.50  per  thousand  te 
$1.20,  and  the  amount  of  gas  consumed^ 
and  net  profits  resulting,  considerably  in* 
creased.  The  inquiry  in  cases  of  this  char- 
acter is  not  alone  what  has  complainant 
theretofore  earned,  but  it  is  what  will  be 
the  effect  of  the  ordinance  reducing  the 
rate  upon  the  future  net  earnings  of  the 
company;  and  it  devolves  upon  complainant 
to  show,  not  that  the  past  rates  have  not 
produced  a  reasonable  return,  but  that  the 
rate  prescribed  by  the  ordinance  will  not 
in  the  future  produce  a  reasonable  return." 

This  case  is  full  of  difficult  and  grave 
questions.  Such  conclusions  as  to  facts  as 
are  found  in  the  court's  opinion  are  not 
helpful  when,  as  here,  errors  are  assigned 
which  open  up  substantially  the  whole  case. 
The  cause  should  have  gone  at  the  begin- 
ning to  a  skilled  master,  upon  whose  re- 
port specific  errors  could  have  been  assigned 
and  a  ruling  from  the  court  obtained. 

In  the  case  of  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Tompkins,  176  U.  S.  167,  179,  44^ 
L.  ed.  417,  422,  20  Sup.  Ct.  Hep.  336,  this  « 
court  was  called  upon  to  review* a  decree  • 
upholding  a  state-made  railroad  rate 
which  had  been  unsuccessfully  attacked  as 
confiscatory.  In  that  case,  as  in  this,  the 
matter  had  not  been  referred  to  a  master, 
but  had  been  decided  by  the  circuit  court 
upon  the  whole  of  tiie  evidence.  It  came 
to  this  court  upon  such  a  variety  of  ques- 
tions of  fact  and  law  as  to  practically  open 
up  the  whole  case.  Impressed  with  the 
seriousness  of  the  questions  involved,  this 
court  remanded  the  case  for  a  reference 
and  report  by  a  skilled  master.  As  to  this 
practice,  this  court  said: 

"The  question  then  arises.  What  disposi- 
tion of  the  case  shall  this  court  makef 
Ought  we  to  examine  the  testimony,  find 
the  facts,  and  from  those  facts  deduce  the 
proper  conclusion  T 

"It  would  doubtless  be  within  the  com- 
petency ef  this  court  on  an  appeal  in 
equity  to  do  tiiis,  but  we  are  eonstrained 
to  think  that  it  would  not  (particularly 
in  a  case  like  the  present)  be  the  proper 
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eourse  to  pursue.  This  is  aa  appellate 
court,  and  parties  have  a  right  to  a  deter- 
mination of  the  facts  in  the  first  instance 
by  the  trial  court.  Doubtless,  if  such  de- 
termination is  challenged  on  appeal,  it  be- 
comes our  duty  to  examine  the  testimony 
and  see  if  it  sustains  the  findings;  but  if 
the  facts  found  are  not  challenged  by  either 
party,  then  this  court  need  not  go  beyond 
its  ordinary  appellate  duty  of  considering 
whether  such  facts  justified  the  decree.  We 
think  this  is  one  of  those  cases  in  which 
it  is  especially  important  that  there  should 
be  a  full  and  clear  finding  of  the  facts  by 
the  trial  court.  The  questions  are  diffi* 
cult,  the  interests  are  rast,  and  therefore 
the  aid  of  the  trial  court  should  be  had. 
.  .  .  We  are  all  of  opinion  that  a  bet- 
ter practice  is  to  refer  the  testimony  to 
some  competent  master,  to  make  all  needed 
computations,  and  find  fully  the  facts.  It 
is  hardly  necessary  to  observe  that,  in  Yiew 
^  of  the  difficulties  and  importance  of  such 
^  a  case,  it  is  imperative  that  the  most  com- 
•  petent  and  reliable  master,  general  *or  spe- 
cial, should  be  selected,  for  it  is  not  a 
light  matter  to  interfere  with  the  legisla* 
tion  of  a  state  in  respect  to  tiie  prescrib- 
ing of  rates,  nor  a  light  matter  to  permit 
such  legislation  to  wreck  large  property  in- 
terests." 

The  question  as  to  what  sum,  if  any, 
upon  the  facts  of  this  case,  should  be  an- 
nually deducted  from  the  net  income  as  a 
permanent  maintenance  or  replacement 
fund,  is  novel  and  presents  a  grave  prob- 
lem. 

Confiicting  expert  evidence  has  been  In- 
troduced presenting  radically  different 
theories  as  to  the  necessity,  character,  and 
amount  of  such  a  fund,  and  as  to  how  it 
should  be  created,  preserved,  and  expended. 
Some  of  this  evidence  puts  tiie  sum  to  be 
annually  deducted  and  set  aside  as  a  per- 
manent fund  at  6  per  cent  upon  the  value 
of  the  plant  at  the  time  of  deduction.  It 
is  obvious  that  if  this  view  is  sound,  there 
will  be  little  or  nothing  of  the  net  income 
left  for  distribution  among  shareholders, 
and  no  basis  for  legislative  rate  reduction 
now,  and  none  likely  until  such  Ume  as  the 
income  from  the  permanent  fund  will  keep 
np  the  plant.  The  woric  of  reconstructing 
and  replacing  old  parts  by  new  in  a  plant 
of  this  kind  muat,  in  the  very  nature  of 
things,  be  going  on  constantly.  Heretofore 
it  seems  to  have  been  so  well  and  continu- 
ously d(me  that  the  value  of  the  plant  as 
a  whole  has  suffered  less  than  1  per  cent 
per  annum  if  the  total  depreciation  be  dis- 
tributed through  the  more  than  thirty 
years  of  operation.  So  far  as  can  be 
now  seen,  reconstruction  and  replacement 
duuget  haef%  up  to  th«  present  tliii%  been 


borne  by  current  reveniie,  with  the  result 
that  the  revenue  remaining  in  the  single 
year  of  1907  showed  a  net  sur|4us  of  $73,- 
361.83, — a  sum  large  enough,  if  distributed 
to  shiureholders  upon  the  basis  of  the  value 
of  property  engaged  in  the  business  as 
claimed  by  appellant^  to  have  paid  a  divi- 
dend of  10  per  cent^  and  about  15  per  cent 
upon  the  valuation  settled  by  the  circuit 
court. 

There  is  no  finding  as  to  the  extent  of  the 
application  of  the  revenue  of  1907  to  re- 
construction or  replacement,  as  distin- 
guished from  current  repairs  and  operat- 
ing expenses.  It  is,  however,  plainly  in- 
ferable that  the  revenue  of  that  year 
was  used  to  the  extent  necessary.  If,  in 
the  past,  reconstruction  and  replacement 
charges  have  been  met  out  of  current  ex- 
penses, the  fact  must  be  taken  into  con- 
sideration, both  when  we  come  to  estimat- 
ing future  net  income  and  in  determining 
what  sum  shall  be  annually  set  aside  to 
guard  against  future  depreciation.  This 
doubtless  infiuenced  the  court  below  in  set- 
tling upon  the  amount  of  $3,000  as  a  suf- 
ficient annual  appropriation  of  income  as 
insurance  against  future  depreciation.  But 
if  the  constantly  recurring  necessity  to  do 
reconstruction  or  replacement  work  was  in 
1907  met  out  of  the  current  income  ef  thai 
year,  thereby  diminishing  the  net  income, 
the  fact  should  be  given  weight  In  esti- 
mating future  net  income;  otherwise  there 
will  be  a  double  deduction  on  that  accoimt» 
first,  by  paying  such  charges  as  they  occur, 
and  thereafter  by  a  contribution  out  of 
the  remaining  income  for  the  same  object. 

The  facts  found  are  not  full  enough  to 
at  all  Justify  this  court  in  dealing  with 
this  problem  of  a  replacement  fund. 

There  should  be  a  full  report  upon  past 
depreciation,  past  expense  for  reconstruo- 
tion  or  replacemeut,  and  past  operating  ex- 
penses, including  current  repairs.  We 
should  be  advised  as  to  the  gross  receipts 
for  recent  years,  and  Just  how  these  receipts 
have  been  expended.  Then  the  amount  to 
be  set  aside  for  future  depreciation  will 
depend  upon  the  character  and  probable 
life  of  the  property  and  the  method  adopted 
in  the  past  to  preserve  the  property.  It 
can  be  readily  seen  that  the  amount  to  be 
annually  set  aside  may  be  such  as  to  for- 
bid rate  reductions  because  of  the  require- 
ment of  such  a  fond.  The  matter  is  one 
first  for  a  skilled  master,  who  should  make 
a  full  report  upon  the  value  of  the  prop-  ^ 
erty,  the  receipts  and  the  expenses  of  9 
operation,  and  the  sums  paid  out  on* re-* 
eonstruetion  and  replacements,  and  in  divi- 
dends in  recent  years. 

For  the  reasons  Indteated,  we  direst  thai 
the  doeree  be  rsrvwsed,  and  th« 
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Banded  to  the  district  court  to  refer  the 
«Me  to  a  competent  and  skilled  master,  to 
report  fullj  his  findings  upon  all  of  the 
queations  raised  hj  either  party,  separate- 
^,  and  with  leave  to  both  parties  to  take 
9BJ  additional  evidence  they  may  wish 
within  a  time  to  he  fixed  by  the  courts  and 
that  that  oonrt,  npon  sudi  report^  proceed 
M  equity  shall  require. 

It  is  further  ordered  for  the  protection 
el  all  parties  that  the  injunction  granted 
In  the  court  below  continue  in  force  until 
final  decree  there,  upon  condition  that  the 
appellant  enter  into  a  new  bond,  with 
sureties  satisfactory  to  the  court  below,  to 
account  for  all  overcharges  to  consumers 
since  the  original  restraining  order,  in  the 
event  the  ordinance  shall  be  sustained,  and 
that»  if  such  bond  be  not  made  within 
twenty  days  after  the  filing  of  the  mandate, 
that  the  injunction  stand  dissolved. 


(228  0.  &  WSL) 

ICETROPOLITAN  REDWOOD  LUMBER 
COMPANY,  Cnaimant  of  the  Steamer  San 
Podro^  Appt^ 

V. 

CHARLES  P.  DOE,  Owner  of  the  American 
Steamer  George  W.  Elder,  et  al. 

SmFPiNQ  (§  200*)— Pendency  of  Otheb 
Action— Salvaoe— -Limitation  of  Ship- 

OWNEBS*    LlABIIJTT. 

All  further  proceedingB  on  a  libel  insti- 
tuted by  salvage  claimants  who  towed  to 
port  a  vessel  disabled  in  a  collision  must 
stop  upon  pleading  the  pendency  in  the 
same  court  of  a  separate  proceeding  1^  the 
owners  of  the  vessel,  claiming  the  benefits 
of  the  limited  liability  provisions  of  U.  S. 
Rev.  Stat  §§  4283-4286,  U.  S.  Comp.  Stat. 
1901,  pp.  2943,  2944,  as  amended  by  the 
act  of  June  26,  1884  (23  Stat  at  L.  67, 
ehap.  121,  U.  S.  Comp.  Stat  1901,  p.  2946 ) , 
i  18,  in  which,  conformably  to  admiral^ 
rule  64,  there  has  been  an  appraisement  of 
the  vessel  and  her  pending  freight,  and  a 
stipulation  entered  into  for  the  payment 
of  the  appraised  value  into  court,  and  a 
monition  duly  issued,  requiring  all  persons 
to  jiresent  their  claims  and  make  proof. 

[Ed.     Note.— For    other    cases,    see    Shipping 
Cent  Dl«.  Sfi  M6-662:    Dec  Dig.  |  209.*] 

[No.  166.1 

Submitted    December    22,    1911.    Decided 
February  19,  1912. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  GaHfomia  to  review  a  decree  for  salvage, 
rendered  after  the  pendency  of  a  suit  for 
the  limitation  of  the  shipowner's  liability 
was  pleaded.  Reversed  and  remanded,  with 
directions  to  dismiss  the  libel. 

The  facts  are  stated  in  the  opinion. 


Messrs.  William  Demiuui  and  Oharlet 
Page  for  appellant 

Messrs.  Aldla  B.  Browne,  Alexander 
Britten,  Evana  Browne,  J.  N.  Qillett,  F. 
A.  Cutler,  and  F.  R.  Sweasey  for  appellees,  o 

*  Mr.  Justice  Lnrton  delivered  the  opinion  * 
of  the  court:  ^ 

In  an  independent  libel  proceeding  instS- 1? 
tuted  in  tht*district  court  by  the  owner  of  • 
the  steamer  George  W.  Elder,  against  the 
Metropolitan  Lumber  Company,  the  claim- 
ant of  the  steamer  San  Pedro,  the  libellanl 
recovered  a  decree  for  services  rendered  in 
towing  her  to  port  after  she  had  been  in* 
jured  in  a  collision  with  the  steamer  'C6« 
lumbia,  off  the  coast  of  California.  This 
decree  was  rendered  at  a  time  when  there 
was  pending  in  the  same  court  a  separata 
proceeding  for  limitation  of  liability, 
brought  by  the  Metropolitan  Lumber  Com* 
pany,  as  owner  of  the  San  Pedro. 

Before  coming  to  the  substantial  ques- 
tions, we  may  notice  certain  objections  to 
any  Judgment  which  shall  operate  to  set 
aside  the  decree  in  favor  of  the  appelleea. 
It  is  said  that  the  appellant  does  not  assail 
the  decree  in  respect  to  its  merits  or  the 
amount  of  the  allowance;  that  nothing  but 
further  delay,  expense,  and  inconvenience 
will  result  if  appellees  are  required  to  pre* 
sent  and  again  prove  the  claim  in  the  lia* 
bility  cause;  and,  finally,  it  is  said  that  the 
pendency  of  the  other  suit  was  not  pleaded 
until  the  case  was  about  to  be  heai^  upon 
immaterial  objections  to  the  conmiissioner's 
report 

Conceding  all  that  can  be  said  about  the 
expense,  delay,  and  inconvenience  which 
will  result  if  the  salvage  claimants  are  to 
be  required  to  present  their  claim  in  the 
limited-liability  case,  yet  far  greater  con- 
fusion must  result  if  such  objections  are 
enough  to  defeat  the  manifest  object  of  the 
fifty-fourth  rule.  This  courts  in  further- 
ance of  the  apparent  purpose  of  Congress 
to  limit  the  liability  of  vessel  owners  (Re- 
vised Statutes,  §§  4283-4286,  U.  S.  Comp. 
Stat  1901,  pp.  2943,  2944),  has,  by  that 
rule,  prescribed  how  an  owner  may  avail 
himself  of  the  benefit  of  the  statute.  The 
very  nature  of  the  proceeding  is  such  that 
it  must  be  exclusive  of  any  separate  suit 
against  an  owner  on  account  of  the  ship. 
The  monition  which  issues  when  the  vessel 
has  been  surrendered,  and  a  stipulation  en- 
tered into  to  pay  the  value  into  court,  re- 
quires every  person  to  assert  his  claim  iuei 
that  case. 

*  The  appellant,  owner  of  the  San  Pedro^* 
appears  to  have  proceeded  strictly  in  com- 
pliance   with  the  fifly-fourth  admiralty  rule. 
There  was  a  due  appraisement  of  the  San 
Pedro  and  her  pending  freight^  and  a  stipu- 


•For  other 


see  same  topic  ft  8  numbbb  to  Dee.  4k  Am.  Digs.  1907  to  date,  4k  RepT  Indexes 


276 


82  SUPBBME  OOUET  REPORTER. 


Oct.  TEBIC9 


lation  •ntered  into,  with  wiTeties,  for  the 
value  so  appraised,  and  a  monition  duly 
issued,  requiring  all  persons  to  present 
their  claims  and  make  proof.  In  that  situ- 
ation, the  jurisdiction  of  the  court  to  hear 
and  determine  every  claim  in  that  proceed- 
ing became  exclusive.  It  was  then  tiie  duty 
of  every  other  court.  Federal  or  state,  to 
stop  all  further  proceedings  in  separate 
suits  upon  claims  to  which  the  limited-lia- 
bility act  applied. 

Nor  is  the  issuance  of  an  injunction  nec- 
essary to  stop  proceedings  in  separate  or 
independent  suits  upon  such  claims.  Power 
to  grant  an  injunction  exists  under  §  4286, 
Revised  Statutes,  when  necessary  to  main- 
tain the  exclusiveness  of  the  jurisdiction; 
but  when  the  procedure  provided  by  rule  64 
has  been  followed  and  a  monition  has  is- 
sued "against  all  persons  claiming  damages 
•  •  .  citing  them  to  appear  before  said 
court  and  make  proof  of  their  respective 
claims/'  etc.,  it  is  the  duty  of  every  other 
court,  when  the  pendency  of  such  a  lia- 
bility petition  is  pleaded,  to  stop.  The  very 
nature  of  the  proceeding  and  the  monition 
has  the  effect  of  a  statutory  injunction. 
Indeed,  that  is  the  express  declaration  of 
the  statute. 

The  view  we  take  of  the  statutory  in- 
junction declared  by  §  4286,  Revised  Stat- 
utes, and  of  its  application  to  cases  where 
the  vessel  has  been  surrendered  and  a  stipu- 
lation entered  into,  as  provided  by  admiral- 
ty rule  54,  as  a  proceeding  tantamount  to 
a  "transfer"  of  the  ship,  as  authorised  by 
§  4285,  Revised  Statutes,  is  fully  supported 
by  the  leading  case  of  Providence  &  N.  Y. 
a  S.  Co.  V.  Hill  Mfg.  Co.  109  U.  S.  678,  694, 
699,  600  and  601,  27  L.  ed.  1038,  1044, 
1046,  1047,  3  Sup.  Ct.  Rep.  379,  617.  That 
was  a  suit  in  a  state  court  against  the  own- 
er of  a  steamship  to  recover  for  goods  lost 
^  by  the  burning  of  a  steamer.  While  the 
^  suit  was  pending,  the  owner  filed  his  peti- 
•  tion*in  the  proper  district  court  for  the 
benefit  of  the  limited-liability  statute.  The 
proceedings  seem  to  have  been  conducted  in 
accordance  with  admiralty  rule  64,  but,  in 
addition,  the  petitioners  made  application, 
as  permitted  by  that  rule,  for  an  order  re- 
straining the  prosecution  of  "all  and  any 
suits"  against  the  owner  in  respect  of 
claims  subject  to  the  provisions  of  the  act. 
The  owner  and  defendant  in  the  suit  pend- 
ing in  the  state  court  thereupon,  by  plea, 
set  up  the  limited- liability  suit  as  a  reason 
why  the  state  court  should  proceed  no  fur- 
ther. This  was  overruled.  Later  the  de- 
fendant therein  pleaded  the  final  decree  in 
the  liability  suit  as  a  bar  to  any  decree  in 
the  state  court  against  him,  as  owner. 
This,  too,  was  disregarded,  and  a  decree 
tendered  against  ths  owner  for  the  elaim 


for  damages  caused  by  the  burning  of  the 
steamer  and  the  plaintiff's  goods.  This  was 
affirmed  in  the  supreme  judicial  eourt  of 
Massachusetts,  and  brought  here  upon  writ 
of  error.  After  a  consideration  of  the  mean* 
ing  and  purpose  of  the  limited-liability  act 
of  1861  [9  Stat,  at  L.  636,  chap.  43,  U.  S. 
Comp.  Stat.  1901,  pp.  2943,  2944],  §§  4283, 
4284,  and  4286,  Revised  Statutes,  and  of 
admiralty  rule  64,  the  court  said: 

"We  have  deemed  it  proper  to  examine 
thus  fully  the  foundation  on  which  the 
rules  adopted  in  December  term,  1871,  were 
based,  because,  if  those  rules  are  valid  and 
binding  (as  we  deem  them  to  be),  it  is 
hardly  possible  to  read  them  in  connectioa 
with  the  act  of  1861  without  perceiving 
that  after  proceedings  have  been  eommenced 
in  the  proper  district  court  in  pursuance 
thereof,  the  prosecution  pari  passu  of  die* 
tinct  suits  in  different  eourts,  or  even  in 
the  same  court  by  separate  claimants, 
against  the  shipowners,  is,  and  must  neces- 
sarily be,  utterly  repugnant  to  such  pro* 
ceedings,  and  subversive  of  their  object  and 
purpose." 

Later,  the  court  added: 

'TrooeedingB  under  the  aet  having  beeii^ 
duly  instituted  in  this  court,  it  acquired  h 
full  jurisdiction  of  the  subject-matter;  and? 
having  taken  such  jurisdiction,  and  pro- 
cured control  of  the  vessel  and  freight  (or 
their  value),  constituting  the  fund  to  be 
distributed,  and  issued  its  monition  to  all 
parties  to  appear  and  present  their  claims, 
it  became  the  dntj  of  all  eourts  before 
which  any  of  such  claims  were  prosecuted, 
upon  being  properly  certified  of  the  pro- 
ceedings, to  suspend  further  action  upon 
said  claims." 

"The  operation  of  the  act,  in  this  behalf, 
cannot  be  regarded  as  confined  to  cases  of 
actual  'transfer*  (which  is  merely  allowed 
as  a  sufficient  compliance  with  the  law), 
but  must  be  regarded,  when  we  consider  its 
reason  and  equity  and  the  whole  scope  of 
its  provisions,  as  extending  to  cases  in 
which  what  is  required  and  done  is  tanta- 
mount to  such  transfer;  as  where  the  value 
of  the  owners'  interest  is  paid  into  courts 
or  secured  by  stipulation  and  placed  under 
its  control,  for  the  benefit  of  the  parties  in- 
terested." 

It  was  urged  in  that  case  that  by  vir- 
tue of  §  720,  Revised  Statutes  (tJ.  S.  Comp. 
Stat  1901,  p.  681),  the  distriet  court  had 
no  authority  to  issue  an  injunction.  But  as 
to  this,  the  eourt  said: 

"This  view  of  the  statutory  injunction, 
and  of  its  effect  upon  separate  aetions  and 
proceedings,  renders  it  unnecessary  to  de- 
termine the  question  as  to  the  legality  of 
the  writ  of  injunction  issued  by  the  distriel 
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oourt.  Although  we  have  little  doubt  of 
its  legality,  the  question  eaa  only  be  prop- 
erly raised  on  an  application  for  an  attach- 
ment for  disobeying  it.  As  the  writ  was 
issued  prior  to  the  adoption  of  the  Bevised 
Statutes,  the  power  to  issue  it  was  not  af- 
fected by  any  supposed  change  of  the  law 
introduoed  into  the  rerision,  by  the  720th 
section  of  which  the  prohibition  of  the  act 
of  1703  [1  Stat  at  L.  334,  chap.  22,  U.  S. 
Comp.  Stat  1901,  p.  681],  in  regard  to  in- 
junctions against  proceedings  in  state 
courts,  has  this  exception  appended  to  it: 
'Except  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  pro- 
^  eeedings  in  bankruptcy.'  Under  the  rule  of 
^  empresaio  uniua  this  express  exception  may 
•  be  urged  as  having  the  effect  of'exeluding 
any  other  exception;  though  it  is  observ- 
able that  the  injunction  danse  in  the  act 
of  1851  is  preserved  without  change  in 
i  4285  of  the  Bevised  Statutes,  and  will, 
probably  be  construed  as  having  its  origi- 
nal effect,  due  to  its  chronological  relation 
to  the  act  of  1793." 

But  after  an  intimation  that  i  720  did 
not  apply,  the  court  added: 

"Bu^  as  before  indicated,  the  legality  of 
the  writ  of  injunction  is  not  involved  in 
this  ease.  In  our  opinion,  the  state  court 
in  overruling  the  plea  of  the  defendants, 
which  set  up  the  proceedings  pending  in  the 
district  court  sJid  in  ordering  the  cause 
to  stand  for  trial,  and  again,  on  the  trial, 
in  overruling  as  a  defense  the  proceedings 
and  decree  of  the  district  court  as  set  up 
in  the  amended  answer,  disregarded  the 
duo  effect  sb  well  as  the  express  provi- 
sions, of  the  act  of  1851,  and  therein  com- 
mitted error.  It  was  the  dutj  of  the  court 
as  well  when  the  proceedings  pending  in  the 
district  court  were  pleaded  and  verified  by 
profert  of  the  record  as  when  the  decree 
of  said  court  was  pleaded  and  proved,  to 
have  obeyed  the  injunction  of  tiie  act  of 
Congress,  which  declared  that  'all  claims 
and  proceedings  shall  cease."' 

But  it  is  contended  that  a  salvage  claim, 
iuch  as  the  one  here  involved,  is  not  a 
elaim  for  "damages  or  injury  by  collision," 
within  the  meaning  of  §  4283,  Bevised 
Statutes,  and  tiierefore  not  one  to  which 
the  limited-liability  act  applies;  that  the 
damages  there  referred  to  are  damages  by 
collision  to  other  vessels  and  their  cargo, 
and  that  the  expense  of  being  towed  to 
port  is  a  daim  like  one  for  repairs.  It  is 
also  said  that  even  if  the  vessel  owners 
may  be  able  to  include  what  they  must  pay 
for  such  a  service  in  the  damages  recover- 
able from  the  guilty  vessel,  it  is,  notwith- 
standing, not  a  damage  arising  from  col- 
lision, within  the  meaning  of  that  section. 
But  we  need  not  consider  whether  the 
claim  is  one  against  the  owner  of  the  chajv 
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aeter  described  either  in*§  4283  or  the  sue-  • 
oeeding  section,  4284.  Those  sections 
liave  been  amended  by  the  18th  seo- 
tion  of  the  act  of  June  26,  1884  [23 
Stat  at  L.  57,  chap.  121,  U.  S.  Oomp.  Stat 
1901,  p.  2946],  so  as  to  include  "any  or  all 
debts  end  liabilities"  of  the  owner,  in- 
curred on  account  of  the  ship,  without  his 
privity  or  fault     Bichardson  v.  Harmon, 

222  U.  S.  96,  66  H  ed.  110.  82  Sup.  Cft 
Bep.  27. 

The  service  was  rendered  to  the  res,  bene- 
fiting alike  owner  and  creditors.  The  claim 
is  therefore  of  a  highly  meritorious  char* 
acter.  But  the  question  of  preference  in 
payment  out  of  the  fund  is  one  to  be  deter- 
mined in  the  limited-liability  ease.  We 
therefore  express  no  opinion  as  to  whether 
such  a  claim  may  be  preferred  or  must 
share  pro  rata  with  others. 

The  court  below  erred  in  proceeding  to 
raider  a  decree  after  the  pendency  of  the 
suit  for  a  limitation  of  liability  was  plead« 
ed* 

Decree  reversed  and  remanded,  with  diree- 
tions  to  dismiss  the  libeL 


(Sit  U.  8.  S7C.) 
IBBNB  CUEBAS  Y  ABBEDONDO,  Appt, 

V. 

FELIPE  CUEBAS  T  ABBEDONDO. 

G0UBT8    (I    438*)-JUBI8DICnON   OF   POBTO 
KICO    DiSTBICT  COUBIM^ITIZBNSHIP. 

1.  The  jurisdiction  of  the  district  court 
of  the  United  States  for  Porto  Bico  which, 
under  the  act  of  March  2,  1901  (31  Stat,  at 
L.  953,  chap.  812),  §  3,  extends  to  contro- 
versies where  the  parties  or  either  of  them 
are  citizens  of  the  United  States,  or  citi- 
sens  or  subjects  of  a  foreign  state,  does  not 
embrace  a  suit  to  foreclose  a  mortgage  in 
which  one  of  the  three  defendants  is  a  citi- 
zen of  the  United  States,  while  the  other 
two  are  citizens  of  Porto  Bico,  as  is  also 
the  claimant 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  438.*] 

Equitt  (I  420*)— Dbobeb  Pbo  Confbsso— 
Final  decree. 

2.  An  order  taking  pro  eonfesso  the  bill 
in  a  foreclosure  suit  cannot  serve  as  the 
basis  of  a  final  decree,  where  the  bill  shows 
on  its  face  that  the  court  was  without  ju- 
risdiction when  the  pro  eonfesso  was  tak- 
es* 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  »70;    Dec.  Dig.  |  420.*] 

Equity  (§  420*)— Decbee  Pro  Confesso— 

— AMBNDIfENT    OF    BlUi— FiNAL    DECREE^ 

8.  The  subsequent  amendment  of  a  bill  to 
foreclose  a  mortgage;,  taken  pro  oonfeaso,  so 
as  to  create  a  jurisdiction  which  had  not 
theretofore  existed,  by  dismissing  the  bill 
as  to  all  but  one  of  the  defaulting  defend- 
ants, and  hj  striking  out  the  prayer  thai 
any  and  every  claim,  interest^  or  encum- 
branee  be  forever  barred  and  cut  off,  will 
not  Justify  a  final  decree  against  the  i» 


•For  other  oases  see  same  topic  it  8  numbxb  in  Deo.  4k  Am.  Digs.  1M7  to  dats^  4k  Ra#'r  Indexes 
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mainisff  defendant  as  of  a  date  before  his 
death,  oaeed  upon  the  order  pro  confesao, 
but  upon  such  amendment  the  court  should 
g^  aside  the  default  and  give  time  to  de- 

fSBd. 

PDd.  NoU^For  oth«r  cases,  see  BQUitj.  Csnt. 
Die  I  970:    Deo.  Dig.  I  420.«] 

Bquitt    (8    428*)  ^Dbcbkb  — Nunc    Pbo 
TUHO  Bhtbt, 

4.  A  final  decree  nunc  pro  iuno  eannot  be 
entered  in  a  foreclosure  suit  on  a  pro  conr 
fesBO  order  where  there  is  no  claim  that  a 
final  decree  in  pursuance  of  the  allegations 
of  the  bill  had  ever  been  directed,  and, 
through  inadvertence  of  court  or  counsel, 
omitted  from  entry. 

[Bd.  Note.— For  other  casei.  see  tiSqaity,  Cent 
Dts.  It  1016.101B ;    Dee.  Dig.  8  428.*] 

Dismissal  ahd  Nonsuit  (I  60*)— Failubb 
TO  Reyivb  Suit— Death  of  Defendant. 

5.  The  bill  in  a  foreclosure  suit  is  proper- 
ly dismissed  where  the  complainant^  after 
her  claim  to  a  final  decree  wimo  pro  itmo 
has  been  rightfully  denied,  makes  no  ef- 
fort to  reyire  the  cause,  though  the  defend- 
ant has  been  dead  for  some  years. 

[Sd.  Note.— For  other  casee,  fee  Dismissal  and 
Nonsait.  Cent.  Dig.  S8  140-lfi2 ;    Dec.  Dig.  I  eo.*] 

[No.  169.] 

Submitted  January  24,  1912.    Decided  Feb- 
ruary 19,  1912. 

APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  decree  dismissing  a  bill  to  foreclose  a 
mortgage.    Affirmed. 

See  same  case  below,  5  Porto  Rioo  Fed. 
Rep.  120. 

N      Statement  by  Mr.  Justice  linrton: 

•  *The  appellant,  asserting  herself  to  be  a 
dtizen  of  the  island  of  Porto  Rioo,  filed  this 
bill  to  foreclose  a  mortgage  upon  a  plan- 
tation on  the  island,  called  "Oarmelita." 
The  defendants  to  the  bill  were  three  in 
number,  namely,  Cuebas  y  Arredondo,  al- 
leged to  be  a  citizen  of  the  United  States, 
residing  in  Porto  Rico,  Francisco  Anton- 
giorgi,  described  as  a  citizen  of  and  re- 
siding in  Porto  Rico,  and  El  Banco  Terri- 
torial y  Agricola,  alleged  to  be  a  corpora- 
tion oiganized  under  the  laws  of  Spain, 
and  a  citizen  thereof,  doing  business  in  the 
island   of   Porto   Rico,   with    its   principal 

QQ  place  of  business  in  the  city  of  San  Juan. 
|J      The  averments  as  to  the  title  and  encum- 

*  brances  upon*the  said  plantation,  and  the 
interests  asserted  by  way  of  lien,  or  mort- 
gage, by  the  defendants  Antongiorgi  and 
El  Blanco  Territorial,  etc.,  hereafter  referred 
to  as  the  bank,  are  complex,  and  for  the 
purposes  of  this  case,  upon  the  question 
now  for  decision,  need  not  be  stated  other- 
wise than  to  say  that  the  bill  alleged  that 
they  "have  or  claim  some  interest  in  said 
mortgaged  premises,  or  in  some  part  there* 
of,  as  purchasers,  mortgagees,  or  otherwise, 


the  exact  nature  and  estent  of  which  in* 
terests  are  unknown  to  your  orator,  if  any 
at  all  they  have,  but  the  same  are  inferior 
and  subsequent  to  the  lien  of  the  mort- 
gage of  your  orator  and  subject  thereto.** 

Aside  from  the  usual  prayer  for  a  decree 
declaring  and  enforcing  the  lien  of  the  mort- 
gage asserted  by  a  sale,  etc.,  the  bill  asked 
that  "the  defendants  and  all  persons  claim* 
ing  under  them  subsequent  to  the  commence* 
ment  of  this  suit^  and  all  other  persons,  al- 
though not  parties  to  this  suit,  who  have 
any  liens  or  claims  thereon  by  or  under  any 
such  subsequent  judgment  or  decree,  either 
as  purchaser,  encumbrancer,  or  otherwisct 
may  be  barred  and  foreclosed  of  all  equity 
of  redemption  in  the  said  premises,  and 
that  your  orator  may  have  such  other  and 
further  relief  as  the  nature  of  the  case  may 
require,  and  as  to  this  court  may  seem 
meet  and  agreeable  to  equity  and  good  con- 
science." 

The  bill  was  filed  April  6,  1904,  in  ths 
district  court  of  the  United  States  for  Por* 
to  Rioo. 

On  July  11,  1904,  the  three  named  de- 
fendants, though  duly  summoned  to  appear 
by  a  rule  day  named,  and  make  their  de- 
fense, made  default,  and  the  bill  was  on 
that  day  taken  for  confessed  under  equity 
rule  19  et  seq. 

In  March,  1906,  the  bank  was  permitted 
to  file  its  answer,  in  which  it  denied  the 
equities  of  the  bill,  and  asserted  its  own 
superior  right  under  mortgages,  judicial 
sale,  and  by  estoppel. 

In  October,  1906,  it  was  permitted  to^ 
withdraw  its  answer,  and  file  a  plea  to  the  *• 
jurisdiction.  That  plea  waa^in  these  words,  • 
omitting  the  formal  parts  and  conclusion: 

'That  this  court  ought  not  to  further 
take  cognizance  of  the  said  bill  of  com- 
plaint, because  this  defendant  says  that  at 
the  time  of  the  filing  of  the  same  the  com- 
plainant herein  was  and  still  is  a  citizen 
of  the  island  of  Porto  Rico,  and  resident 
of  the  same,  and  this  defendant  was  and 
is  a  corporation  organized  and  doing  busi- 
ness under  and  by  virtue  of  the  laws  of 
said  island  of  Porto  Rico,  and  was  and  is  a 
citizen  of  the  same,  and  each  and  all  of  th» 
other  defendants  herein  are  citizens  and 
residents  of  the  said  island  of  Porto  Rico, 
and  that  therefore  this  is  a  suit  by  and  be- 
tween citizens  and  residents  of  the  said  is- 
land of  Porto  Rico,  of  which  this  court  has 
no  jurisdiction. 

"That,  as  shown  by  the  said  bill  of  com- 
plaint, the  jurisdiction  of  this  court  over 
and  of  this  suit  is  sought  to  be  maintained* 
not  by  reason  of  any  Federal  question  be- 
ing involved  herein,  but  solely  and  only  by 
reason  of  the  alleged  diverse  citizenship  of 
the  parties  herein  and  hereto,  and  tha^  aa 
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•hown  by  the  allegation  of  the  a&id  bill  of 
«>mplaint,  the  defendant  ie  alleged  to  be  a 
citizen  of  Spain,  and  another  of  the  defend- 
ants, to  wit,  Felipe  Cuebaa  y  Arredondo,  is 
alleged  to  be  a  citizen  of  the  United  States 
of  America,  and  another  of  said  defendants, 
to  wit,  Francisco  Antongiorgi,  is  alleged 
to  be  a  citizen  of  Porto  Rico,  and  that 
therefore  it  affirmatively  appears  by  the  al- 
legations of  the  said  bill,  if  the  same  are 
true  as  therein  alleged,  that  this  is  a  case 
of  which  this  court  has  not  jurisdiction." 

After  first  overruling  this  plea,  for  rea- 
sons set  out  in  an  opinion   (6  Porto  Rico 
Fed.  Rep.  120),  a  rehearing  was  allowed 
and   the  plea  sustained  upon  the  ground 
that  the  bank  was  not  a  corporation  of 
Spain,  but  one  existing  under  the  laws  of 
Porto  Rico,  and  a  citizen  of  that  island  for 
^  Jurisdictional  purposes. 
«     Prior  to  this  action  upon  the  plea  of  the 
-•  bank,  the  date^aot  appearing,  the  complain- 
ant voluntarily   dismissed   her   bill   as   to 
Francisco  Antongiorgi,  whc«n  the  bill  had 
averred  to  be  a  citizen  of  Porto  Rico. 

The  judgment  on  the  plea  of  the  bank, 
above  set  out,  was,  that  for  lack  of  the 
requisite  diversity  of  citizenship  the  bill 
should  stand  dismissed,  ''unless,  within 
ive  days  from  this  date,  the  bill  can  be 
amended  so  as  to  give  the  court  jurisdic- 
iion." 

Thereupon  complainant  entered  an  order, 
entitled:  "Irene  Cuebas  y  Arredondo  vs. 
Felipe  Cuebas  y  Arredondo  et  al./'  which 
ii  in  these  words: 

"Comes  now  the  complainant  above 
named,  by  her  solicitors,  F.  L.  Comwell 
•and  K.  B.  K.  Pettingill,  and,  in  pursuance 
•of  the  permission  granted  by  the  court  in 
its  order  of  the  7th  day  of  June,  1909, 
conditionally  dismissing  said  bill  of  com- 
^]aint»  hereby  amend  their  said  bill  of  com- 
plaint for  the  purpose  of  retaining  juris- 
diction in  this  court  by  dismissing  the 
same  as  to  said  defendant  El  Banco  Terri- 
torial y  Agricola. 

"And  in  order  to  make  said  bill  of  com- 
plaint conform  to  such  dismissal,  they  here- 
by amend  the  same  in  the  following  partio- 
^ars,  to  wit: 

"1.  By  striking  from  the  same  the  last 
four  lines  of  the  preliminary  paragraph  of 
HUiid  bill  in  which  the  parties  thereto  are 
stated. 

"2.  By  striking  out  paragraph  number 
10  of  said  bill  of  complaint. 

"3.  By  striking  out  the  name  of  said 
El  Banco  Territorial  y  Agricola  wherever 
the  same  appears  in  the  prayer  for  relief 
and  in  the  prayer  for  process  contained  in 
-said  bill. 

"And  said  bill  of  complaint  having  been 
lisrstofon  amsndsd  so  as  to  dismiss  out 


Francisco  Antongiorgi  as  a  defendant  there- 
in, and  being  now  amended  so  as  to  dis« 
miss  the  same  as  to  said  El  Banco  Terri- 
torial y  Agricola,  complainant  hereby  elects 
to  proceed  with  the  same  as  against  the  ^ 
defendant  Felipe  Cuebas  as  sole  defendant."  JJ 
•  Thereupon   the   complainant   moved   the  * 
court  for  a  final  decree  against  the  sole  de* 
fendant  Felipe  Cuebas,  "as  of  a  date  prior 
to  the  death  of  Felipe  Cuebas,  so  as  to 
avoid  the  necessity  for  reviving  as  against 
his  succession,"  etc    This  the  court  denied, 
and  dismissed  the  bill. 

From  this  decree  an  appeal  has  been 
prosecuted. 

Messrs.  N.  B,  K.  Pettingill  and  Freder* 
ick  Ij.  Cromwell  for  appellant. 

No  brief  was  filed  for  appeUee. 

Messrs.  F.  Kingsbury  Curtis  snd  Henry 
A.  Stickney,  as  amdoi  owria,  on  behalf  of 
Banco  Territorial  y  Agricola.  ^ 

QO 

Mr.   Justice  Imrton,   after  stating  tho  <» 
facts  as  above,  delivered  the  opinion  oi  tho 
court: 

The  bank  is  not  a  party  to  this  appeal. 
The  appellant  has  elected  to  dismiss  her 
bill,  both  as  to  it  and  the  other  Porto  Ricaa 
defendant,  Antongiorgi,  for  the  express  pur- 
pose of  creating  jurisdiction  of  a  suit  be- 
tween complainant)  a  citisen  of  the  island 
of  Porto  Rico,  and  the  remaining  original 
defendant,  Felipe  Cuebas,  a  eitisen  of  tho 
United  States.  Her  bill,  as  amended,  con- 
tains no  reference  to  the  bank,  or  even  of 
its  existence.  It  was  the  bill,  as  thus 
amended,  which  was  dismissed  by  the  court. 
We  mention  this  because  two  of  the  errors 
assigned  and  argued  in  the  brief  of  coun- 
sel for  appellant  relate  to  the  action  of  tho 
court,  first,  in  holding  that  the  bank  was 
in  law  a  citizen  of  Porto  Rico,  and,  second, 
in  holding  that,  that  being  so,  the  jurisdic- 
tion of  the  court  to  maintain  the  suit»  with 
citizens  of  Porto  Rico  on  both  sides  of  tho 
case,  would  be  defeated.  The  action  of  the 
court  in  respect  to  the  matter  first  men- 
tioned Ib  not  here  for  review,  and  the  oth- 
er only  in  so  far  as  it  may  become  neces- 
sary to  deal  with  it  for  the  purpose  of  de- 
termining the  force  and  effect  to  be  given 
to  the  decree  pro  oonfesso  s^ainst  Felipe 
Cuebas. 

It  was  not  error  In  the  situation  of  this 
case  to  deny  a  final  decree  against  the  suc- 
cession of  Felipe  Cuebas  upon  the  founda- 
tion of  the  pro  oonfesso  order  made  on  a« 
rule  day  five  years  theretofore.    When  that  3 
pro  confesso^vrsjs  taken  against  Cuebas,  the* 
suit  was  one  of  which  the  district  court  had 
no  cognizance.     The  sole  complainant  was 
a  citizen  of  Porto  Rico,  and  Cuebas  was 
a  oitisen  of  the  United  States^  and  thsro- 
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fort  mb jeei  to  be  vued  in  that  oonrt  bj  tho 
eomplain&nt,  if  the  citizeiuhip  of  the  other 
perBone  on  the  same  side  was  sueh  as  not 
to  defeat  jurisdiction.  But  that  was  not 
the  case.  One  of  them,  Francisco  Anton- 
giorgiy  was  alleged  in  the  bill  to  be  a  citizen 
of  the  island  of  Porto  Rico.  The  other  de- 
fendanty  the  bank,  was  averred  to  be  a  cor- 
poration ox^g^anized  under  the  laws  of  Spain, 
and  a  citizen  thereof.  But  later,  as  we  have 
already  stated,  the  bank's  plea  that  it  was 
a  corporation  under  the  laws  of  Porto  Rico 
and  a  citizen  of  Porto  Rico  was  sustained. 
The  case  was,'  then,  one  which,  upon  the  face 
of  the  bill,  showed  that  one  of  the  defend- 
ants had  a  citizenship  common  with  that 
ef  the  complainant,  and  later  it  turned  out 
that  a  second  had  a  like  citizenship. 

It  is  not  and  cannot  be  claimed  that  the 
eomp1ainant*s  bill  asserted  any  right,  title, 
or  claim  arising  under  the  laws  or  Consti- 
tution of  the  United  States.  If,  therefore, 
the  district  court  had  jurisdiction,  it  must 
depend  upon  diversity  of  citizenship  alone. 
It  is  claimed  that  the  fact  that  one  of 
the  three  defendants  was  a  citizen  of  the 
United  States  conferred  jurisdiction,  al- 
though the  other  two  were  Porto  Ricans, 
with  a  citizenship  identical  with  that  of 
the  complainant.  That  this  would  not  have 
been  so  under  the  Foraker  act  of  1900  [31 
Stat,  at  L.  77,  chap.  191],  is  conceded.  That 
act  gave  to  the  district  court  for  Porto 
Rico  the  jurisdiction  of  the  United  States 
district  courts,  and  added  to  that  the  ju- 
risdiction of  eases  cognizable  in  circuit 
courts  of  the  United  States.  The  contention 
is  that  this  extraordinary  stretch  of  juris- 
diction is  conferred  by  the  3d  section  of  the 
I.  act  of  March  2,  1901,  31  Stat,  at  L.  953, 
gehap.  812.  That  section  reads  as  follows: 
•  •'•That  the  jurisdiction  of  the  district 
eourt  of  the  United  States  for  Porto  Rico 
in  civil  cases  shall,  in  addition  to  that  con- 
ferred by  the  act  of  April  twelfth,  nineteen 
hundred,  extend  to  and  embrace  controver- 
sies where  the  parties,  or  either  of  them,  are 
citizens  of  the  United  States,  or  citizens 
or  subjects  of  a  foreign  state  or  states, 
wherein  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  or  costs,  the  sum  or  value 
of  one  thousand  dollars." 

Shortly  stated,  the  construction  placed 
open  this  section  is,  that  the  word  "par- 
ties'* is  not  used  collectively,  meaning  all 
of  the  litigants  on  the  one  side  or  the  oth- 
er, but  is  intended  as  if  the  word  "litigants" 
had  been  used,  and  that  the  words  "or 
either  of  them"  mean  "any  of  them,"  and 
that  the  jurisdiction  conferred  embraces 
all  controversies  in  which  any  litigant  on 
either  side  is  a  citizen  of  the  United  States 
or  a  subject  of  a  foreign  country. 

The  constmetion  contended  for  is  <mt  of 
tfioord  with  that  placed  upon  the  ael  Is 


Valleeillo  Mandiy  t.  Bertran,  2  Porto  Rica 
Fed.  Rep.  46, — a  eonstruction  constantly  ad« 
hered  to  by  the  eourt  below  sinoe  1906.  It 
is  also  a  construction  out  of  harmony  with 
a  long  line  of  decisions  of  this  oourt^  con- 
struing the  jurisdictional  clauses  in  the- 
various  statutes  dealing  with  the  question 
of  jurisdiction  dependent  upon  diversity  of 
citizenship.  The  first  of  the  decisons  re« 
ferred  to  involved  the  meaning  of  the  clause- 
in  the  judiciary  act  of  1789  [1  Stat,  at  U 
chap.  20],  conferring  jurisdiction  over  con- 
troversies "where  an  alien  is  a  party,  or  the- 
suit  is  between  a  citizen  of  a  state  where- 
the  suit  is  brought  and  a  eitizen  of  another 
state."  The  question  arose  in  Strawbridge- 
V.  Curtiss,  8  Cranch,  267,  2  L.  ed.  436» 
whether  it  was  essential  to  jurisdiction  that 
al  of  the  parties  on  one  side  should 
have  a  citizenship  different  from  that  of 
all  of  the  parties  on  the  other.  In  that  case 
the  complainants  were  citizens  of  Massa- 
chusetts and  some  of  the  defendants  were  ^ 
citizens  of  the  same  state.  But  one  of  the  J^ 
defendants  was  a  citizen  *  of  Vermont  * 
and  this  fact  was  claimed  to  give  juris- 
diction. To  this,  the  court,  by  Chief  Justice 
Marshall,  said: 

"The  oourt  understands  these  expressions 
to  mean  that  each  distinct  interest  should 
be  represented  by  persons,  all  of  whom  are 
entitled  to  sue,  or  may  be  sued,  in  the 
Federal  courts.  That  is,  that  where  the 
interest  is  joint,  each  of  the  persons  con- 
cerned in  that  interest  must  be  competent 
to  sue,  or  liable  to  be  sued,  in  those  courts." 

This  construction  of  that  clause  and  of 
like  words  in  later  statutes,  concerning  ju- 
risdiction dependent  upon  diversity  of 
citizenship,  has  been  followed  in  many  cases 
among  them  being  Susquehanna  &  W.  Val- 
ley R.  ft  Coal  Co.  T.  Blatchford,  11  Wall. 
172,  20  L.  ed.  179,  and  Smith  v.  Lyon,  133 
U.  8.  316,  33  L.  ed.  635,  10  Sup.  Ct.  Rep. 
303.  In  the  case  first  referred  to,  Mr.  Jus- 
tice Field  stated  the  matter  in  words  quite 
as  applicable  here,  by  saying:  "If  there  are 
several  eoplaintiffs,  the  intention  of  the  act 
is  that  each  plaintiff  must  be  competent  to 
sue,  and  if  there  are  several  codefendants, 
each  defendant  must  be  liable  to  be  sued,  or 
the    jurisdiction    cannot   be    entertained.*^ 

In  view  of  these  decisions  we  should  be 
slow  to  conclude  that  Congress  intended 
any  other  rule  as  to  the  arrangement  of  the 
parties  where  diversity  of  citizenship  is  the 
basis  of  jurisdiction  than  that  laid  down  in 
construing  like  statutes  upon  the  same  sub- 
ject. The  contention  that  from  the  evident 
intention  of  Congress  to  enlarge  the  juris- 
diction of  the  court  we  should  infer  an  in- 
tent to  confer  jurisdiction  to  the  extent 
claimed  is  without  merit.  Congress,  im 
very  plain  word%  did  extend  the  Juriedie* 
tion^  firsts  by  eutting  down  the  neoeisaiy 
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jurisdictional  amount  to  $1|000,  and  sec- 
ond, by  dispensing  with  diversity  of  state 
citizenship.  United  States  citizenship  is 
substituted  for  direrse  state  citizenship. 

We  therefore  conclude  that  the  court 
had  no  jurisdiction  of  this  cause  when  the 
pro  confesao   order    was   entered    against 

«D  Felipe  Cuebas. 

?  *The  final  decree  following  a  pro  confesao 
•rder  is  only  such  a  decree  aa  would  be 
authorized  by  the  state  of  the  pleadings 
when  the  order  was  entered.  Frow  t.  De 
La  Vega,  16  Wall.  552,  21  L.  ed.  60;  Dan. 
Ch.  PI.  &  Pr.  5th  ed.  pp.  525-528,  and 
notes;  Simmonds  ▼.  Palles,  2  Jones  &  L.  480, 
i  Ir.  Eq.  Rep.  335;  Hardwick  t.  Bassett, 
25  Mich.  149;  McDonald  ▼.  Mobile  L.  Ins. 
Co.  6  Ala.  468.  If  the  bill  was  fatally  de- 
fective upon  its  face,  showing  that  the  court 
had  no  jurisdiction,  it  was  error  to  allow 
A  pro  oonfeaaOy  and  upon  the  court's  atten- 
iion  being  called  to  it,  it  should  have  vacat- 
ed the  order  and  allowed  the  defaulting 
defendant  to  defend.  Nelson  ▼.  Eaton,  13 
C.  C.  A.  523,  27  U.  S.  App.  677,  66  Fed.  376; 
Blythe  v.  Hinckley,  84  Fed.  228,  244;  Eldred 
T.  American  Palace  Gar  Co.  103  Fed.  209. 
That  the  bill  was  subsequently  amended 
•o  as  to  confer  jurisdiction  against  Cuebas 
as  a  sole  defendant,  by  dismissing  the  bill 
against  the  other  two  defendants,  and  strik- 
ing out  the  prayer  of  the  bill  that  any  and 
every  claim,  interest,  or  encumbrance  be 
forever  barred  and  cut  off,  did  not  justify 
A  decree  based  upon  the  order  pro  oonfeaao 
made  prior  thereto.  Upon  such  amendment 
being  made,  so  completely  changing  the 
character  of  the  bill,  creating  a  jurisdiction 
which  had  not  theretofore  existed,  the  court 
should  have  set  aside  the  default  and  given 
time  to  defend. 

But  the  allowance  of  a  final  decree  nuno 
pro  tunc  would  have  been  still  more  inad- 
missible. Cuebas  had  been  then  dead  for, 
apparently,  some  years.  There  had  been  no 
revivor.  If  there  had  been,  his  representa- 
tives would  doubtless  have  moved  to  vacate 
the  pro  oonfeaao  decree  upon  the  ground 
suggested,  and  it  would  have  been  error 
to  have  denied  that  motion.  The  motion  to 
enter  a  decree  as  of  a  day  before  his 
death  would,  if  allowed,  have  been  fruitless, 
for  it  would  bear  a  date  antecedent  to  the 

^  acquirement  of  jurisdiction,  and  therefore 

g  erroneous,  if  of  any  validity. 

*  *But  no  decree  nuno  pro  tunc  was  admis- 
sible. Such  a  decree  presupposes  a  decree 
allowed,  or  ordered,  but  not  entered,  through 
inadvertence  of  the  court;  or  a  decree  in 
a  cause  which  is  under  advisement  when 
the  death  of  a  party  occurs.  Mitchell  v. 
Overman,  103  U.  S.  62,  26  L.  ed.  869.  There 
is  no  claim  that  a  final  decree  in  pursu- 
ance of  the  allegations  of  the  bill  had  ever 
been  directed,  and,  through  inadvertence  of 
either  court  or  counsel,  omitted  from  en* 
try.    There  was  therefore  no  authority  for 


a  decree  nuno  pro  tunc  upon  any  known 
groimd  of  equity  procedure.  Gray  ▼.  Brig* 
nardello,  1  Wall.  627,  17  L.  ed.  693. 

No  effort  to  revive  the  cause  against  the 
succession  of  Cuebas  was  at  any  time  made. 
The  complainant  stood  upon  her  right  to 
a  final  decree  nuno  pro  iuno.  When  this 
was  denied  she  still  made  no  effort  to  revive 
the  cause,  though  Cuebas  had  been  dead  a 
long  time.  It  was  not  error  m  such  circum* 
stances  to  dismiss  the  bilL 

Decree  affirmed. 


(22S  U.  8.  tot.) 

JOHN  POWERS,  Plff.  in  Err., 

v. 

UNITED  STATEa 

Cbiionai.  Law  ({  1081*)— Scx>fb  or  Bs- 
visw  •»  Objsotion  Not  Sbabonablt 
Taken. 

1.  The  objection  that  there  was  no  venire 
facias  summoning  the  grand  jury  is  not 
available  on  a  writ  of  error  to  review  a 
conviction,  where  there  ii  nothing  in  the 
record  to  show  that  this  objection,  if  ten- 
able at  all,  was  taken  before  plea,  or,  in* 
deed,  at  any  time  during  the  triaJ. 

pSd.  Note.— SV>r  other  casee,  ■••  Criminal 
Law,  Cent.  Dig.  If  tttt,  tStS^  S6tl;  Dec  Dig.  | 
lOtL*] 

Cbiminai.  Law  ({  1088*)— In  Cbiminai. 
Case  —  Bevisw  —  Objsohons  to  Grand 

JUET. 

2.  The  recital  in  an  indictment  that  the 
grand  jury  was  selected,  bnpaneled,  sworn, 
and  charged,  and  that  they  on  their  oaths 
present,  etc.,  is  enough,  upon  proceedings  in 
error  after  conviction,  to  show  the  proper 
swearing  of  the  grand  jury. 

[Bd.  Note.— For  other  cates,  see  Criminal 
Law,  Cent  Dig.  ||  S746->761,  S787,  2766,  2782- 
2802.  2899 ;    Dec  Dig.  9  1068.*] 

Indictment  and  Infobmation  (|  203*)— 
suffigienot  to  sufpoet  conviction— 
One  Good  Count. 

3.  One  good  count  in  an  indictment  con- 
taining several  counts  will  support  a  gener- 
al conviction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  U  661-656;  Dec 
Dig.  I  203.*] 

Cbiminal  Law  (S  1088*) —Becobd  — Re- 
view—Objection  TO  Petit  Jubt. 

4.  The  record  sufficiently  discloses,  upon 
proceedings  in  error  after  conviction,  that 
the  petit  jury  was  duly  sworn,  where  it  re- 
cites that  they  were  "called  and  impaneled,** 
and  "heing  selected  and  tried  in  the  manner 
prescrihed  by  law,  the  truth  of  and  upon 
the  premises  to  speak,  and  having  heard  the 
evidence,  the  arguments  of  counsel,  and 
charge  of  the  judge,  retired  to  consider  their 
verdict,  and  upon  their  oaths  do  say,"  etc. 

rSd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SI  2746-2751,  2767.  2T66,  2782- 
2802.  2899 ;    Dec.  Dig.  |  1088.*] 

Cbiminal  Law  (|  883*)— Self-Cbimina- 
xioN— Voluntabt  Testimony. 

5.  The  admission  in  evidence  at  the  trial 
of  the  testimony  of  the  accused,  voluntarily 
and  understandingly  given  at  the  prelimin- 
ary hearing,  does  not  violate  his  privilcM 
against  self-crimination  accorded  hy  U.  B. 
Const.,  5th  Amend.,  although  he  was  not 


*For  oiber  cases  see  same  topic  A  S  numbsb  In  Dec.  A  Am.  Digs.  1907  to  date.  &  Rep'r  Indevee 
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warned  at  the  time  that  what  he  said  might 
be  used  against  him. 

[Ed.    Note.—For    other    cases,    see    Criminal 
Law.  Gent.  Dig.  89  871-874 ;    Dec.  Dig.  |  893.*] 

Witnesses  (§  277*)— Caoss- Examination 
OF  Accused. 

6.  An  accused  who  voluntarily  takes  the 
stand  in  his  own  behalf,  thereby  waiving  his 
privilege,  may  be  subjected  to  eross-ezam- 
fnation  concerning  his  statement. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ||  925,  979-984;    Dec.  Dig.  ft  277.*] 

Witnesses  (§  277*)— Ceoss- Examination 
OF  Accused. 

7.  One  accused  of  illegal  conduct  with  ref- 
erence to  the  distillation  of  spirits,  who  hu 
testified  in  chief  that  he  was  employed  to 
beat  apples  near  a  still,  with  no  interest  in 
them,  or  in  the  product,  or  in  the  still,  may 
be  asked  on  cross-examination  whether  he 
had  not  previously  worked  with  his  alleged 
employer  at  a  distillery  and  made  brandy 
with  him,  as  relevant  to  his  claim  that  he 

was  innocently  occupied. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |S  925,  979-984;    Deo.  Dig.  I  277.*] 

Cbiminal  Law  (|  393*)— ^blp-Crimina- 
Ti ON— Testimony  at  Pbbuminart  Ex- 
amination. 

8.  Testimony  of  an  accused,  voluntarily 

given  at  the  preliminary  hearing,   is  not 

rendered  inadmissible  at  the  trial  by  U.  8. 

Rev.  Stat.  §  860,  U.  S.  Comp.  Stat  1001, 

p.  661,  providing  that  no  pleading  nor  any 

discovery  or  evidence  obtained  from  a  party 

by  means  of  a  judicial  proceeding  shall  be 

used  in  evidence  against  him  in  a  criminal 

proceeding. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  871-874;    Dec.  Dig.  ft  893.*] 

[No.  162.] 

Argued  January  22,  1912.  Decided  Febru- 
ary 19,  1912. 
IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Virginia  to  review  a  conviction  under  an 
indictment  charging  illegal  conduct  with  ref- 
erence to  .the  distillation  of  spirits.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  H.  Sntbeorland  and  R.  A. 
Ayers  for  plaintiff  in  error. 

Assistant  Attorney  General  Denison  and 
Q  Mr.  Loring  C.  Christie  for  defendant  in  er- 
"^  ror. 

Mr.  Justice  Bay  delivered  the  opinion  of 
the  court: 

Plaintiff  in  error  (hereinafter  called  de- 
fendant) was  convicted  in  the  district  court 
of  the  United  States  for  the  western  dis- 
trict of  Virginia  under  an  indictment  char- 
ginp^  him  with  the  violation  of  §§  3258,  3279, 
8281,  and  3242  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stat.  1901, 
pp.  2112,  2126,  2127,  2094).  He  was  sen- 
tenced to  a  fine  of  $100  and  to  be  im- 
prisoned for  a  period  of  thirty  days. 

The  indictment  contained  seven  counts, 
eharging  the  defendant  substantially  u  fol* 


?  . 


lows:  That  he  had  in  his  possession  a  still 
and  distilling  apparatus  for  the  production 
of  spirituous  liquors  without  having  had 
such  still  and  apparatus  registered  (first 
coimt) ;  that  he  carried  on  the  business 
of  a  distiller  of  spirituous  liquors  without 
having  given  bond  (second  count) ;  and 
with  the  intent  to  defraud  the  United 
States  of  the  tax  on  such  liquors  (third 
count) ;  and  also  carried  on  the  business 
of  a  retail  liquor  dealer  without  having 
paid  the  special  tax  therefor  (seventh 
count) ;  that  he  worked  in  a  distillery  for 
the  production  of  spirituous  liquors  upon 
which  no  "registered  distillery"  sign  wa» 
displayed  ( fourth  count) ;  and  that  he  de* 
livered  raw  material,  namely,  meal,  to 
(sixth  count),  and  conveyed  distilled  spirita 
from   (fifth  count),  such  distillery. 

The  case  comes  to  this  court  because  of 
the  alleged  violation  of  a  constitutional 
right,  in  compelling  the  defendant  to  be  a 
witness  against  himself.  This  contention 
is  developed  in  the  bill  of  exceptions,  which 
shows  that  at  a  preliminary  hearing  be- 
fore a  United  States  commissioner,  after 
a  witness  for  the  government  had  testified  m 
that  he  had  seen  the  defendant  beating  eo 
apples  at  a  "still *place"  near  the  home  of* 
one  Preston  Powers,  and  about  4  miles  from 
defendant's  home,  the  defendant,  without 
counsel,  and  not  having  been  instructed 
by  the  commissioner,  voluntarily,  in  his 
own  behalf,  testified  that  he  had  beaten 
apples  about  thirty  steps  from  the  still 
place;  that  Preston  Powers  had  hired 
him  for  75  cents  a  day,  and  had  set  him  to 
work  beating  apples,  but  that  he  had  no 
interest  in  the  apples,  the  product  from 
them,  or  the  still,  and  no  control  of  the 
still,  and  had  merely  been  hired  by  the  day 
at  a  fixed  price;  that  thereupon  M.  P.  Col- 
ly* deputy  marshal,  asked  him  if  he  had  not 
worked  at  a  distillery  within  two  years  of 
the  warrant  in  this  case,  at  another  time 
and  place,  which  question  the  defendant 
refused  to  answer  until  informed  by  the 
commissioner  and  by  the  deputy  marshal 
that  unless  he  did  so,  he  would  be  com- 
mitted to  jail;  and  he  then  testified  that 
"he  had  worked  at  a  distillery  and  made 
some  brandy  last  fall,  near  his  house,  and 
he  paid  Preston  Powers  to  assist  him;" 
that  upon  the  trial  of  the  case  in  the  dis- 
trict court,  that  court,  over  the  objection 
of  the  defendant,  admitted  the  testimony 
of  Colly,  who  repeated  the  proceedings 
before  the  commissioner,  including  the  tes- 
timony of  defendant,  and  that  the  court 
refused  to  strike  out  Colly's  testimony, 
or  to  instruct  the  jury  to  disregard  it, 
upon  the  motion  of  defendant's  counsel,  to 
all  of  which,  at  the  time,  counsel  for  de« 
fendant  duly  excepted. 

The  contentions  of  the  defendant  are  thai 
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Uie  judgment  should  be  rerened  for  the  fol- 
lowing reaflons: 

1st.  There  was  no  renire  facias  summon- 
ing the  grand  jury  which  found  this  pur- 
ported indictment. 

2d.  The  said  grand  jury  was  not  sworn, 
and  consequently  could  not  find  an  indict- 
ment. 

3d.  The  indictment  was  defective,  and  the 
demurrer  should  have  been  sustained  to  the 
fourth  and  sixth  counts. 
^     4th.  The  petit  jury  that  tried  this  ease 
jjwas  not  sworn  nor  summoned. 
•  *  5th.  The  testimony  of  Colly  was  illegal 
•nd  incompetent  testimony,  and  should  have 
been  rejected  when  offered,  and,  if  received, 
stricken  out  on  eounsel's  motion. 

As  to  the  first,  that  there  was  no  venire 
facias  summoning  the  grand  jury,  there  is 
nothing  in  the  record  to  show  that  this  ob- 
jection, if  tenable  at  all,  was  taken  before 
plea,  or,  indeed,  at  any  time  during  the 
trial.  Objections  of  this  character  are 
waived  unless  seasonably  taken.  United 
States  V.  Gale,  109  U.  S.  66,  27  L.  ed.  867, 
3  Sup.  Ct.  Bep.  1;  Agnew  v.  United  States, 
165  U.  S.  36,  41  L.  ed.  624,  17  Sup.  Ct  Rep. 
£35;  Rodriguez  v.  United  SUtes,  198  U.  S. 
168,  49  L.  ed.  995,  25  Sup.  Ct.  Rep.  617; 
Mclnemey  v.  United  States,  77  C.  C.  A.  441, 
147  Fed.  183. 

The  same  observation  applies  to  the  sec- 
ond assignment  of  error,  that  the  grand  jury 
is  not  shown  by  the  record  to  have  been 
sworn.  The  indictment  reeites  that  the 
grand  jury  was  selected,  impaneled,  sworn, 
and  charged,  and  that  they  on  their  oaths 
present,  etc.  At  this  stage  of  the  proceed- 
ings this  is  enough  to  show  the  proper 
swearing  of  the  grand  jury.  In  Crain  v. 
United  States,  162  U.  S.  625,  40  L.  ed.  1097, 
16  Sup.  Ct.  Rep.  952,  cited  by  counsel  for 
defendant,  the  record  was  destitute  of  any 
showing  that  the  accused  was  arraigned  or 
pleaded  to  the  indictment.  See  Pointer  v. 
United  States,  151  U.  S.  396,  418,  38  L.  ed. 
208,  217,  14  Sup.  Ct.  Rep.  410. 

As  to  the  assignment  of  error  that  there 
were  certain  defective  counts  in  the  indict- 
ment, the  conviction  was  a  general  one, 
and,  even  if  the  counts  were  defective,  as 
alleged,  one  good  count,  suffieient  to  sus- 
tain the  sentence,  is  all  that  is  required  to 
warrant  the  affirmation  of  a  judgment  in 
error  proceedings.  Dunbar  ▼.  United  States, 
156  U.  S.  185,  39  L.  ed.  390,  15  Sup.  Ct. 
Rep.  325. 

As  to  the  objection  that  the  petit  jury 
was  not  sworn:  The  record  discloses  that 
they  were  "called  and  impaneled,"  and,  *!»• 
ing  selected  and  tried  in  the  manner  pre- 
scribed by  law,  the  truth  of  and  upon  the 
premises  to  speak,  and  having  heard  the 
•videnoe,    the   arguments   of  counsel,   and 


charge  of  the  judge,  retired  to  consider  their  ^ 
verdict,  and  upon  their  oaths  do  say,"  etcjj 
We* think   that  this   sufficiently  discloses,* 
upon  proceedings  in  error  after  conviction, 
that  the  petit  jury  was  duly  sworn. 

The  chief  objection  contended  for  in  argu- 
ment concerns  the  admission  in  the  district 
court  of  the  testimony  of  the  defendant  be- 
fore the  eonunissioner.  The  admission  of 
this  testimony  is  claimed  to  have  worked 
a  violation  of  the  defendant's  constitution- 
al rights  under  the  5th  Amendment  to  the 
Constitution,  which  protects  him  against 
self-incrimination.  It  appears  from  the 
bill  of  exceptions  that  the  defendant  volun- 
tarily took  the  stand  and  testified  in  his 
own  behalf.  This  he  might  do  under  the 
Federal  statute  (20  Stat,  at  L.  30,  chap. 
37,  U.  S.  Comp.  Stat.  1901,  p.  660),  mak- 
ing the  defendant  a  competent  witness,  "at 
his  own  request,  but  not  otherwise."  We 
are  of  the  opinion  that  it  was  not  essential 
to  the  admissibility  of  his  testimony  that 
he  should  first  have  been  warned  that  what 
he  said  might  be  used  against  him.  In 
Wilson  V.  United  States,  162  U.  S.  613,  40 
L.  ed.  1090,  16  Sup.  Ct.  Rep.  895,  Wilson 
was  charged  with  murder.  Before  a  United 
States  commissioner,  upon  a  preliminary 
hearing,  he  made  a  statement  which  was  ad- 
mitted at  the  trial.  He  had  no  counsel,  was 
not  warned  or  told  of  his  right  to  refuse  to 
testify,  but  there  was  testimony  tending  to 
show  that  the  statement  was  voluntary.  At 
page  623  this  court  said: 

"And  it  is  laid  down  that  it  is  not  es- 
sential to  the  admissibility  of  a  confession 
that  it  should  appear  that  the  person  was 
warned  that  what  he  said  would  be  used 
against  him,  but,  on  the  contrary,  if  the 
confession  was  voluntary,  it  is  sufficient, 
though  it  appear  that  he  was  not  so  warned. 
Joy,  Confessions,  **45,  48,  and  cases  cited. 

"...    He  [Wilson]  did  not  testify  that 
he  did  not  know  that  he  had  a  right  to  re- 
fuse to  answer  the  questions,  or  that,  if  he 
had  known  it,  he  would  not  have  answered.  ^ 
...    He  did  not  have  the  aid  of  counsel,  h 
*and  he  was  not  warned  that  the  statement* 
might  be  used  against  him,  or  advised  that 
he  need  not  answer.     These  were  matters 
which  went  to  the  weight  or  credibility  of 
what  he  said  of  an  incriminating  charac- 
ter; but  as  he  was  not  confessing  guilt,  but 
the  contrary,  we  think  that,  under  all  the 
circumstances  disclosed,  they  were  not  of 
themselves  sufficient  to  require  his  answers 

to  be  excluded  on  the  ground  of  being  in- 
voluntary as  matter  of  law." 

In  the  present  case,  it  does  not  appear 
that  the  witness  claimed  his  privilege,  or 
was  ignorant  of  it,  or  that,  if  he  had  known 
of  it»  would  not  have  answered, — indeed,  the 
record  shows  that  his  testimony  was  en* 
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tirelj  Toluntary  and  nndentandinglj  gir- 
•n.  Such  testimony  cannot  be  excluded  when 
•ubaequently  offered  at  his  trial. 

As  to  the  contention  that  the  crosB-ez- 
amination  before  the  commissioner,  shown 
in  the  bill  of  exceptions,  was  improperly 
extorted  from  the  witness  under  threat  of 
commitment,  an  examination  of  the  bill  of 
exceptions,  we  think,  requires  an  answer 
overruling  this  exception.  There  is  some 
difference  of  opinion  expressed  in  the  au- 
thorities, but  the  rule  recognized  in  this 
oourt  is  that  a  defendant  who  voluntarily 
takes  the  stand  in  his  own  behalf,  thereby 
waiving  his  privilege,  may  be  subjected  to 
a  cross-examination  concerning  his  state- 
ment "Assuming  the  position  of  a  wit- 
ness, he  is  entitled  to  all  its  rights  and  pro- 
tection, and  is  subject  to  all  its  criticisms 
and  burdens;"  and  may  be  fully  cross-ex- 
amined as  to  the  testimony  voluntarily 
given.  Reagan  v.  United  States,  167  U.  S. 
301,  305,  39  L.  ed.  709,  710,  15  Sup.  Ct 
Rep.  610.  The  rule  is  thus  stated  in  Brown 
▼.  Walker,  161  U.  S.  697,  40  L.  ed.  819,  6 
Inters.  Com.  Rep.  369,  16  Sup.  Ct.  Rep.  644: 
"Thus,  if  the  witness  himself  elects  to 
waive  his  privilege,  as  he  may  doubtless 
do,  since  the  privilege  is  for  his  protec- 
tion, and  not  for  that  of  other  parties,  and 
discloses  his  criminal  connections,  he  is  not 
permitted  to  stop,  but  must  go  on  and  make 
^  a  full  disclosure.  1  Greenl.  Ev.  §  461;  Dix- 
g  on  V.  Vale,  1  Car.  &  P.  278;  East  v.  Chap- 
•  man,*2  Car.  k  P.  670,  Moody  &  M.  46; 
State  V.  K ,  4  N.  H.  662;  Low  t.  Mit- 
chell, 18  Me.  372;  Coburn  ▼.  Odell,  30  N. 
H.  640;  Norfolk  ▼.  Gaylord,  28  Conn.  309; 
Austin  V.  Prince,  1  Sim.  348 ;  Com.  v.  Pratt, 
126  Mass.  462;  Chamberlain  ▼.  Willson,  12 
Vt  491,  36  Am.  Dec.  356;  Lockett  ▼.  State, 
68  Ala.  6;  People  ▼.  Freshour,  66  Cal.  376. 
"So,  under  modem  statutes  permitting 
accused  persons  to  take  the  stand  in  their 
own  behalf,  they  may  be  subjected  to  cross- 
examination  upon  their  statements.  State 
▼.  Wentworth,  66  Me.  234,  20  Am.  Rep. 
688;  State  v.  Witham,  72  Me.  631;  State 
▼.  Ober,  52  N.  H.  462,  13  Am.  Rep.  88;  Com. 
▼.  Bonner,  97  Mass.  687;  Com.  ▼.  Morgan, 
107  Mass.  199;  Com.  ▼.  Mullen,  97  Mass. 
646;  Connors  v.  People,  60  N.  Y.  240;  Peo- 
ple V.  Casey,  72  N.  Y.  393." 

But  it  is  contended  by  the  defendant  that 
the  bill  of  exceptions  shows  that  the  al- 
leged cross-examination  was  entirely  irrel- 
evant and  improper,  and  not  a  legitimate 
eross-examination  of  the  defendant's  tes- 
timony in  his  own  behalf.  It  appears  that 
Powers  testified,  being  charged  with  illegal 
conduct  concerning  the  distillation  of  spir- 
its, as  already  stated,  that  he  was  at  a 
place  about  thirty  steps  from  the  still, 
beating  apples,  as  testified  by  the  govern- 


ment's witness;  that  Preston  Powers  had 
hired  him  to  work  for  him  at  the  price  of 
76  cents  a  day,  and  that  he  put  him  to  beat* 
ing  apples;  that  the  witness  had  no  inter* 
est  in  the  apples  or  the  product  thereof, 
and  no  interest  in  the  still,  but  was  merely 
hired  to  work  by  the  day  at  the  price  of 
76  cents.  Having  taken  the  stand  in  his 
own  behalf,  and  given  the  testimony  above 
recited,  tending  to  show  that  he  was  not 
guilty  of  the  offense  charged,  he  was  re- 
quired to  submit  to  cross-examination,  as 
any  other  witness  in  the  case  would  be,  con- 
cerning matter  pertinent  to  the  examina*^ 
tion  in  chief.  The  cross-examination,  in  the«J 
answer  elicited,  tended  to*show  that  defend-* 
ant  had  worked  at  a  distillery  the  fall  be- 
fore with  Preston  Powers,  the  man  he  al- 
leged he  was  working  for  at  beating  apples 
on  the  occasion  when  the  government  wit- 
ness saw  him  near  the  still,  and  had  mado 
brandy  near  his  house,  and  had  paid  Pres- 
ton Powers  to  assist  him.  This,  we  thinlc^ 
might  be  regarded  as  having  some  relevancy 
to  the  defendant's  claim  as  to  the  innocent 
character  of  his  occupation  at  the  time 
charged.  It  had  a  tendency  to  show  thai 
defendant  knew  the  character  of  the  occu- 
pation in  which  he  was  then  engaged,  hav* 
ing  worked  before  with  Preston  Powers  at 
a  distillery  and  made  brandy  with  him,  and 
did  not  exceed  the  limits  of  a  proper  cross- 
examination  of  the  witness.  M  to  the  sug- 
gestion that  §  860  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  661)  prevented 
the  introduction  of  the  testimony  given  by 
defendant  before  the  commissioner,  that 
section,  providing  that  no  pleading,  nor  any 
discovery  or  evidence  obtained  from  a  party 
by  means  of  a  judicial  proceeding  shall  be 
used  in  evidence  against  him  in  a  criminal 
proceeding,  can  have  no  bearing  where,  aa 
in  the  present  case,  the  accused  voluntarily 
testified  in  his  own  behalf  in  the  course  of 
the  same  proceeding,  thereby  himself  open- 
ing the  door  to  legitimate  cross-examina- 
tion. See  Tucker  t.  United  States,  161  U. 
S.  164,  168,  38  L.  ed.  112,  114,  14  Sup.  Ct. 
Rep.  299. 
Judgment  aflSrmed. 


(228  U   S  268.) 

KER  ft  COMPANY,  Plffs.  in  Err., 

T. 

ALBERT  R.   COUDEN. 

Navigable  Waters  (§  44*)— Alluvion— 
OwNBBSHiB— Philippine  Islands. 
Land  formed  gradually  in  the  Philippine 
Islands  since  1811  by  the  action  of  the  sea 
must  be  deemed  to  belong  to  the  Sovereign, 
and  not  to  the  owner  of  the  upland,  in  view 
of  the  declaration  of  the  Spanish  Law  of 
Waters  of  1866,  effective  in  the  Philippine 
Islands  in  1871,  that  lands  added  to  the 
shores    by    the    accessions    and    accretions 
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eaiued  b^  the  sea  shall  belong  to  the  pub- 
lie  domain  unlees  the  govemment  shall  de- 
clare otherwise,  which  must  be  regarded  as 
expressing  the  understanding  of  the  eodifiers 
as  to  what  tiie  earlier  law  had  been. 

WfEd.    Note.— For    other    cases,    see   NaTigable 
aters.  Cent  Diff.  58  266-278,  281.  282 ;    Deo.  Dig. 

[No.  11.] 

Argued  Aprfl  27,  1911.    Decided  February 

19,  1912. 

IN  ERROR  to  the  Supreme  Oourt  of  the 
Philippine  Islands  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court  of 
First  Instance  of  the  Province  of  Cavite,  in 
favor  of  defendant  in  an  action  of  eject- 
ment.   Affirmed. 

See  same  case  below,  6  Philippine,  732. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oscar  Sutro,  E.  S.  Pillsbury, 
Aldis  B.  Browne,  Alexander  Britton,  and 
Evans  Browne  for  plsintifTs  in  error. 

Solicitor  General  Ijelimann  for  defendant 

in  error. 
ft-  > 

•  *irr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  by  Ker  ft  Com- 
pany to  recover  possession  of  land  held  by 
the  defendant  under  a  claim  of  title  in  the 
United  States.  The  land  is  the  present 
extremity  of  Sangley  point,  in  the  province 
of  Cavite  and  island  of  Luzon,  projecting 
into  Manila  bay.  It  has  been  formed  grad- 
ually by  action  of  the  sea;  all  of  it  since 
1811,  about  three-quarters  since  1866,  and 
a  part  since  1871.  For  a  long  time  the 
property  was  used  by  the  Spanish  Navy,  and 
it  now  is  occupied  by  the  present  govern- 
ment as  a  naval  station,  works  costing  more 
than  half  a  million  dollars  having  been 
erected  upon  it.  The  plaintiffs  claim  title 
under  conveyances  from  the  owner  of  the 
vpland.  The  Philippine  courts  held  that 
under  the  Partidas,  III.,  tit.  28,  laws  3,  4,  6, 
24,  and  26,  and  the  Law  of  Waters  of  1866, 
the  title  to  the  accretions  remained  in  the 
government,  and  the  vexed  question  has  been 
brought  to  this  court. 

That  the  question  is  a  vexed  one  is  shown 
not  only  by  the  different  views  of  Spanish 
commentators,  but  by  the  contrary  provi- 
sions of  modem  codes  and  by  the  occasional 
intimations  of  the  doctors  of  the  Roman 
law.  Justinian's  Institutes,  2, 1,  20  (Gains, 
9  IL  70),  followed  by  the  Partidas,  3,  28,  26, 
jj  give  the  alluvial  increase  of  river  banks  to 

*  the  owner  of  the  bank.  If  this  is  to  be  tak- 
en as  an  example  illustrating  a  general 
principle,  there  is  an  end  of  the  matter. 
But  the  Roman  law  is  not  like  a  deed  or 
a  modern  eode  prepared  umo  fiatu.    History 


plays  too  large  a  part  to  make  it  safe  to 
generalize  from  a  single  passage  in  so  easy 
a  fashion.  Alongside  of  the  rule  as  to  riv- 
ers we  find  that  the  right  of  alluvion  is  not 
recognized  for  lakes  and  ponds  (D.  41,  1, 
12),-— a  rule  often  repeated  in  the  civil 
law  codes;  e.  g.,  Philippine  Civil  Code  of 
1880,  arts.  366,  367;  Code  Napoleon,  art. 
660;  Italy,  CivU  Code  1866,  art.  454;  Mex- 
ico, art.  797.  If  we  are  to  generalize,  the 
analogy  of  lakes  to  the  sea  is  closer  than 
that  of  rivers.  We  find  further  that  In 
agris  UnUiaiia  fus  alluvionis  laoum  non 
hahet.  And  the  right  of  alluvion  is  de- 
nied for  the  agrum  manu  oaptufn,  which 
was  Umitatum  in  order  that  it  might  be 
known  (exactly)  what  was  granted.  D.  41, 
1,  16.  The  gloss  of  Accursius  treats  this 
as  the  reason  for  denying  the  jus  olluvioniB, 
If  this  reason  again  were  generalized,  it 
might  lead  to  a  contrary  result  from  the 
passage  in  the  Institutes.  Grotius  treats 
the  whole  matter  as  arbitrary,  to  be  gov- 
erned by  local  rules,  and  both  the  doctrine 
as  to  rivers  and  the  distinction  as  to  ac- 
curately bounded  lands  as  rational  enough. 
De  J.  B.  &  P.  Lib.  2,  cap.  8,  11,  12.  A  re- 
spectable modem  writer  thinks  that  it  was 
a  mistake  to  preserve  the  passage  concern- 
ing definitely  bounded  grants  in  the  Digest, 
1  Demangeat,  Droit  Remain,  2d  ed.  441 
("antiquirt,"  Puchta,  Pandekten,  §  165 ) ,  but, 
so  far  as  we  have  observed,  this  is  an  excep- 
tional view,  and  from  the  older  commenta- 
tors that  we  have  examined  down  to  the 
late  brilliant  and  admirable  work  of  Girard, 
Droit  Romain,  4th  ed.  324,  this  passage 
seems  to  be  accepted  as  a  part  of  the  law. 
At  all  events,  it  shows  that,  as  we  have  said, 
it  is  unsafe  to  go  much  beyond  what  we  find 
in  the  books.  And  to  illustrate  a  little  ^ 
further  the  uncertainty  as  to  the  Roman  ft- 
doctrine,  we  may  add  that  DonelIus*men-  ? 
tions  the  opinion  that  alluvion  from  the  sea 
goes  to  the  private  owner,  only  to  remark 
that  the  texts  cited  do  not  support  it  (De 
Jur.  Civ.  IV.,  c  27,  1  Opera,  1828  ed. 
839.n),  and  treats  the  rule  of  the  In- 
stitutes as  peculiar  to  rivers,  as  also  Vin- 
nius,  in  his  comment  on  the  passage  stat- 
ing the  rule,  seems  to  do;  while Huberus,  on 
the  other  hand,  thinks  that  rivers  furnish 
the  principle  that  ought  to  prevail.  Prae- 
lectiones,  II.,  tit.  1,  34. 

The  seashore  fiowed  by  the  tides,  unlike 
the  banks  of  rivers,  was  public  property; 
in  Spain,  belonging  to  the  sovereign  pow- 
er. Inst.  II.  tit.  1,  3,  4,  6.  D.  43,  8.  8. 
Partidas,  III.,  tit  28,  3,  4.  And  it  is  a 
somewhat  different  proposition  from  that 
laid  down  as  to  rivers,  if  it  should  be  held 
that  a  vested  title  is  withdrawn  by  acces- 
sions to  what  was  owned  before.  Perhapa 
a  stronger  argument  could  be  based  on  tha 
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rule  that  the  title  to  the  river  bed  ehanges 
AS  the  river  changes  its  place.  Part.  III. 
tit.  28.  Law  31.  Inst.  2.  2,  23.  D.  41.  1.  7, 
5.  But  we  are  less  concerned  with  theory 
than  with  precedent  in  a  matter  like  this, 
whether  we  agree  with  Grotius  or  not  in 
his  general  view.  The  Spanish  commenta- 
tors do  not  help  us,  as  they  go  little  beyond 
a  naked  statement  one  way  or  the  other. 
It  seems  to  us  that  the  best  evidence  of  the 
view  prevailing  in  Spain  is  to  be  found  in 
the  codification  which  presumably  embodies 
it.  The  Law  of  Waters  of  1866,  which  be- 
came effective  in  the  Philippines  in  Septem- 
ber, 1871,  and  the  validity  of  which  we  see 
no  reason  to  doubt,  after  declaring,  like  the 
Parti  das,  that  the  shores  (playas),  or 
spaces  alternately  covered  and  uncovered  by 
the  sea,  are  part  of  the  national  domain 
and  for  public  use  (arts.  1,  3),  goes  on 
thus:  "Art.  4.  The  lands  added  to  the 
shores  by  the  accessions  and  accretions 
caused  by  the  sea  belong  to  the  public  do- 
main. When  they  are  not  (longer)  washed 
by  the  waters  of  the  sea,  and  are  not 
^  necessary  for  objects  of  public  utility,  nor 
^  for  the  establishment  of  special  industries, 
«  nor  for  the^eoast  guard  service,  the  govern- 
ment shall  [will?]  declare  them  property 
of  the  adjacent  estates,  in  increase  of  the 
same." 

Notwithstanding  the  argument  that  this 
article  is  only  a  futile  declaration  concern- 
ing accessions  to  the  shore  while  it  remains 
such  in  a  literal  sense,  that  is,  washed  by 
the  tide,  we  think  it  plain  that  it  includes 
and  principally  means  additions  that  turn 
the  shore  to  dry  land.  These  all  remain 
subject  to  public  ownership  unless  and  un- 
til the  government  shall  decide  that  they 
are  not  needed  for  the  purposes  mentioned, 
and  shall  declare  them  to  belong  to  the  ad- 
jacent estates.  The  later  provision  in  ar- 
ticle 9,  that  the  public  easement  for  salvage, 
etc.,  shall  advance  and  recede  as  the  sea 
recedes  or  advances,  simply  determines  that 
neither  public  nor  private  ownership  shall 
exclude  the  customary  public  use  from  the 
new  place.  The  Spanish  Law  of  Ports  of 
1880,  like  the  Law  of  Waters,  asserts  the 
title  of  the  state,  although  it  confers  pri- 
vate rights  when  there  is  no  public  need. 
The  presumption  that  the  foregoing  pro- 
visions of  the  Law  of  Waters  express  the 
understanding  of  the  codifiers  as  to  what 
the  esrlier  law  had  been,  becomes  almost 
inexpugnable  when  we  find  that  the  other 
leading  civil  law  countries  have  adopted  the 
same  doctrine.  The  Code  Napoleon,  after 
laying  down  the  Roman  rule  for  alluvion 
in  rivers  (arts.  656,  667),  adds  at  the  end 
of  the  latter  article:  "Ce  droit  n'a  pas  lieu 
k  regard  des  relais  des  la  mer,"  which 
se^ms  to  have  been  adopted  without  contro- 


versy at  the  confdrenoe.  See  farther.  Mar* 
cad6.  Explication,  6th  ed.  voL  2,  p.  439. 
And  compare  2  Hall's  Am.  Law  Journal^ 
307,  324,  329,  333.  The  Civil  Code  of  Italy. 
1865,  art.  464,  is  to  similar  effect.  See  also 
Chile,  Civil  Code,  art  660.  The  suprem* 
court  of  Louisiana  in  like  manner  eonfines  o 
the  private  acquisition  of  alluvion  to  rivers  ei 
and  running  streams,  and  denieiHhe  private  * 
right  in  the  ease  of  lakes  and  the  sea.  2Seller 
V.  Southern  Yacht  Club,  34  La.  Ann.  837. 
And  the  provision  of  the  Louisiana  Code, 
art.  610,  is  like  those  of  France,  Italy,  and 
Spain.  The  court  of  first  instance  below 
refers  to  judgments  of  the  Supreme  Court 
of  Spain  that  seems  to  look  in  the  same  di* 
rection.  We  have  neithet  heard  nor  found 
anything  on  the  other  side  that  seems  to 
us  to  approach  the  foregoing  considerations 
in  weight,  not  to  speak  of  the  respect  that 
we  must  feel  for  the  concurrent  opinion  of 
both  the  courts  below  upon  a  matter  of  local 
law  with  which  they  are  accustomed  to  deaL 
Of  course,  we  are  dealing  with  the  law  of 
the  Philippines,  not  with  that  which  pre- 
vails in  this  country,  whether  of  mixed  an- 
tecedents or  the  common  law. 

As  the  case  was  brought  up  on  the  singlt 
question  that  we  have  discussed,  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  McKenna,  dissenting: 
I  cannot  agree  with  the  conclusion  of  tfa* 
court.  It  seems  to  be  conceded  that  it  is 
not  necessarily  determined  by  the  authori- 
ties which  are  cited.  I  think  the  better  de- 
duction from  them  is  that  they  only  de- 
clare the  constant  integrity  of  the  shore^ 
and  the  dominion  of  the  government  over  it. 
whether  it  recede  or  advance.  When  it  ceas- 
es to  be  washed  by  the  tides  or  the  seas,  {% 
becomes  part  of  the  upland,  and  belongs  to 
the  owner  of  the  upland.  And  this  is  but 
the  application  of  the  principle,  said  to  bo 
of  natural  justice,  that  he  who  loses  by  tho 
encroachments  of  the  sea  should  gain  by  its 
recession.  Banks  v.  Ogden«  2  WalL  67,  67i 
17  L.  ed«  818,  82L 


(223  U.  8.  288.) 

ntA  W.  COLLINS,  Plff.  in  Err., 

V. 

STATE  OF  TEXAS. 
CoNSTirnnoNAL  Law  (§  42*)— Right  to 

QOKSnON    CON8TITUTIONALITT--^IllJUBT— 
FHTBICIANS— OSTBOPATHB. 

1.  The  requirements  of  Tex.  Laws  190T. 
chap.  123,  with  respect  to  licensing  ana 
registering  medical  practitioners,  which  do 
not  contemplate  any  inquiry  into  the  ap* 
plicanfs    niowledge    of    therapeutias    or 
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materia  medica,  do  not  infringe  the  rights, 
under  U.  S.  Conat.,  14th  Amend.,  of  a  per- 
son holding  a  diploma  from  a  school  of 
osteopathy,  who  has  not  presented  this 
diploma  to  the  board  of  medical  examiners 
ereated  by  ^he  statute,  or  attempted  to  se- 
cure a  license  in  any  form. 

[Bid.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  (5  29.  40:    Dec.  Dig.  8  42.*] 

Constitutional  Law  (J  42*)— Who  Mat 
Question  Validitt. 

2.  An     osteopath     whose     constitutional 

rights  are  not  infrinp^ed  by  the  require- 
ments of  Tex.  Laws  1!)07,  chnp.  123,  with 
respect  to  registering  and  licensing  medical 
practitioners,  cannot  complain  that  the 
statute  may  be  unconstitutional  in  other 
cases,  or  as  to  followers  of  Christian 
Science,  or  others. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  59  39.  40:    Dec.  Dig.  fi  42.*] 

Courts  (§  399*) —  Supreme  Coitrt  — Re- 
view —  State  Decisions  —  Statutory 
Construction— "Practice  of  Medicine." 

3.  The  ruling  of  the  state  court  that 
osteopaths  are  persons  practising  medicine, 
within  the  meaning  of  Tex.  Laws  1007, 
chap.  123,  providing  for  licensing  and  regis- 
tering medical  practitioners,  will  be  fol- 
lowed by  the  Federal  Supreme  Court  in 
determining  the  constitutionality  of  such 
statute  on  writ  of  error  to  the  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1089,  1090 :  Dec.  Dig.  §  399  :•  Appeal  ami 
Error,   Cent.  Dig.  55  3384-3394,  3396,   3398.   3.^99. 

For  other  deflnitions,  see  Word«^  and  Phrases, 
▼ol.  6.   pp.  5488-5491 ;    vol.  8.  p.  7738.] 

Physicians  and  Surgeons  (§  2*)— Li- 
censing —  Osteopaths  —  Scientific 
Training. 

4.  The  state  may  constitutionally  require, 

as  is  done  by  Tex.  Laws  1907,  chap.  123, 
that  osteopaths  professing  to  help  certain 
human  ailments  by  scientific  manipulation 
affecting  the  nerve  centers  shall  have  had 
a  scientific  training. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent.  Dig.  {  2;    Dec.  Dig.   S  2.*] 

Physicians   and   Sttrgeons    (§   2*)— Li- 
censing— Sin  Que  Tbeatment. 
6.  The  state  legislature,  wlten  prohibiting 

the  general  pructicc  of  medicine  for  money 
by  persons  not  licensed  or  registered,  un- 
der Tex.  Laws  1007,  chap.  123,  could  con- 
stitutionally attach  the  same  condition  to 
a  single  transaction  of  a  kind  not  likely  to 
occur  otherNvise  than  as  an  instance  of  a 
general  practice,  such  as  the  treatment  of 
a  single  patient  for  hay  fever  by  osteop- 
athy. 

[Bd.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent.  Dig.  S  2;    Dec.  Dig.  S  2.*] 

Constitutional  Law  (§  230*)— Equal 
I»rotection— Licensing— Paid  and  Gra- 
tuitous Services. 

6.  The  distinction  between  gratuitous 
medical  services  and  those  paid  for,  made 
by  Tex.  Laws  1907,  chap.  123,  providing  for 
registering  and  licensing  medical  prao- 
titioners  Avho  charge  a  compensation  for 
services,  does  not  render  the  statute  repug- 
nant to  the  Federal  Constitution. 

[Ed.  Note.~Por  other  cases,  see  Constitutional 
Lew.  Cent.  Dig.  8  687 ;    Dec.  Dig.  S  230.*] 


Constitutional  Law  (§  02*)— Vested 
Rights— Licensing  Established  Busi- 
ness. 

7,  The    prohibition    against    the    practice 

of    medicine    by    persons    not    licensed    or 

registered,   which    is   made   by   Tex.    Lawt 

1007,  chap.  123,   is  not  invalid  as  to  one 

who  had  an  established  business  when  the 

law  was  passed. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  I  227 ;    Dec.  Dig.  S  92.*1 

Courts  (8  396*) —Supreme  Court— Error 
TO  State  Court— Federal  Question— 
Habeas  Corpus. 

8.  The  Federal  Supreme  Court  will  re- 
view by  writ  of  error  a  decision  of  a  state 
court,  refusing  habeas  corpus  to  a  person 
in  custody  upon  the  charge  of  practising 
medicine  \vithout  complying  with  the  re- 
quirements of  Tex.  Laws  1907,  chap.  123, 
with  respect  to  licensing  and  registration, 
where,  the  facts  being  admitted,  the  ques- 
tion of  the  validity  of  that  statute  under 
the  Federal  Constitution  appears  as  plain- 
ly as  it  ever  will. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  f  1080 ;    Dec.  Dig.  $  S9e.«l 

[No.  165.] 

Argued  January  25  and  26,  1912.    Decided 
February  19,  1912. 

IN  ERROR  to  the  Court  of  Criminal  Ap- 
peals  of  the  State  of  Texas  to  review 
a  judgment  which  affirmed  a  judgment  of 
the  County  Court  of  El  Paso  County  in  that 
state,  refusing  relief  by  habeas  corpus  to  a 
person  in  custody  upon  the  charge  of  prac- 
tising osteopathy  without  a  license.  Af- 
firmed. 

See  same  case  below,  57  Tex.  Crim.  Rep. 
2,  121  S.  W.  601. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Millard  Patterson  and  John  F. 
Woodson  for  plaintiff  in  error. 

Mr.  Jewel  P.  Lightfoot,  Attorney  Gen- 
eral of  Texas,  Messrs.  James  D.  WalthaU 
and  C.  E.  Lane,  Assistants  to  the  Attorney 
General,  and  Messrs.  James  N.  Wilkerson, 
Timothy  J.  Scofield,  and  Frank  J.  Loesch 
for  defendant  in  error.  J 

*  Mr.  Justice  Holmes  delivered  the  opin-» 
ion  of  the  court: 

This  is  a  writ  of  error  to  the  Texas  court 
of  criminal  appeals  upon  a  judgment  deny- 
ing the  plaintiff  in  error  a  release  by  ha- 
beas corpus.  The  plaintiff  in  error  is  held 
upon  an  information  charging  him  with 
practising  medicine  for  money  by  treating 
a  named  patient  for  hay  fever  by  oste- 
opathy, without  having  registered  his  au- 
thority, as  required  by  a  Texas  statute  of 
1907,  chap.  123.  He  denies  the  constitu- 
tionality of  the  act. 

The  statute  establishes  a  board  of  medi- 
cal examiners,  and  requires  "all  legal  practi- 
tioners of  medicine  in  this  state,  who,  prac- 
tising under  the  provisions  of  previous  laws. 


*For  other  cases  see  same  topic  &  $  numbkb  in  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 


288 


32  SUPKEMB  OOUET  BEFORTEB. 


OOT.    TXBHf 


or  under  diplomas  of  a  reputable  and  legal 
college  of  medicine,  have  not  already  re- 
ceived license  from  a  state  medical  exam- 
ining board  of  tbis  state/'  to  prove  tbeir 
diplomas,  or  existing  license,  or  exemption 
existing  under  any  law;  whereupon  tbey 
are  to  receive  a  verification  license.  §  0. 
By  §  7,  applicants  not  licensed  under  §  6 
must  pass  an  examination,  conditioned, 
among  other  things,  on  their  being  grad- 
uates of  "bona  fide  reputable  medical 
schools;''  to  be  considered  reputable  "whose 
entrance  requirements  and  courses  of  in- 
struction are  as  high  as  those  adopted  by 
the  better  class  of  medical  schools  of  the 
United  States,  whose  course  of  instruction 
shall  embrace  not  less  than  four  terms  of 
five  months  each."  By  §  9  the  examina- 
tions are  to  be  fair  to  every  school  of  medi- 
cine, are  to  be  conducted  on  the  scientific 
branches  of  medicine  only,  and  are  to  in- 
clude anatomy,  physiology,  chemistry,  his- 
M  tology,  pathology,  bacteriology,  physical 
^  diagnosis,  suigery,  obstetrics,  gynecology, 
"*  hygiene,  and^medical  jurisprudence.  Those 
who  pass  are  to  be  granted  licenses  to  prac- 
tise medicine.  By  §  10  nothing  in  the  act 
is  to  be  construed  to  discriminate  against 
any  particular  system,  and  the  act  is  not 
to  apply  to  dentists  legally  registered  and 
confining  themselves  to  dentistry,  nurses 
who  practise  only  nursing,  masseurs,  or  sur- 
geons of  the  United  States  Army,  Navy, 
etc.,  in  the  performance  of  their  duties. 

The  only  other  material  sections  of  the 
act  are  §§  13  and  14,  the  former  of  which 
declares  that  "any  person  shall  be  regarded 
as  practising  medicine  within  the  meaning 
of  this  act.  .  .  .  (2)  Or  who  shall  treat 
or  offer  to  treat  any  disease  or  disorder, 
mental  or  physical,  or  any  physical  de- 
formity or  injury,  by  any  system  or  meth- 
od, or  to  effect  cures  thereof,  and  charge 
therefor,  directly  or  indirectly,  money  or 
other  compensation."  By  §  14  any  person 
practising  medicine  in  violation  of  the  act 
is  punished  by  fine  and  imprisonment,  and 
is  not  to  recover  anything  for  the  services 
rendered. 

The  facts  charged  against  the  plaintiff  in 
error  are  admitted.  It  also  is  admitted 
that  before  the  passage  of  the  statute  he 
had  spent  $5,000  in  fitting  up  his  place, 
«nd  was  deriving  a  net  income  from  his 
calling  of  at  least  the  same  sum.  He  held 
a  diploma  from  the  chartered  American 
School  of  Osteopathy,  Kirksville,  Missouri, 
after  a  full  two  years'  course  of  study  there, 
but  it  does  not  appear  that  he  presented 
this  diploma  to  the  board  of  medical  ex- 
aminers, or  attempted  to  secure  either  a 
verification  license  or  license  in  any  form. 
The  board,  in  passing  upon  qualifications, 
€kMs  not  examine  in  therapeutics  or  materia 


medica,  which,  it  will  be  observed,  are  not 
mentioned  in  the  act.     On  these  facts  we 
are  of  opinion  that  the  plaintiff  in  error 
fails  to  show  that  the  statute  inflicts  any 
wrong    upon    him,    contrary    to    the    14th 
Amendment  of  the  Cronstitution  of  the  Unit- 
ed States.    If  he  has  not  suffered,  we  are  o 
not  called  upon   to  speculate  upon  other  S 
eases,  or*to  decide  whether  the  followers  of  * 
Christian   Science  or  other  people  mighty 
in  some  event,  have  cause  to  complain. 

We  are  far  from  agreeing  with  the  plain- 
tiff in  error  that  the  definition  of  practising 
medicine  in  S  13  is  arbitrary  or  irrational, 
but  it  would  be  immaterial  if  it  were,  as 
its  only  object  is  to  explain  who  fall  within 
the  purview  of  the  act.  That  it  does,  and 
of  course  we  follow  the  Texas  court  in  its 
decision  that  the  plaintiff  in  error  is  in- 
eluded.  It  is  true  tiiat  he  does  not  adminis- 
ter drugs,  but  he  practises  what  at  least 
purports  to  be  the  healing  art.  The  state 
constitutionally  may  prescribe  conditions 
to  such  practice,  considered  by  it  to  be  neo* 
essary  or  useful  to  secure  competence  in 
those  who  follow  it.  We  should  presume, 
until  the  Texas  courts  say  otherwise,  that 
the  reference  in  §  4  to  the  diploma  of  a 
reputable  and  legal  college  of  medicine,  and 
the  confining  in  §  7  of  examinations  to 
graduates  of  reputable  medical  schools,  use 
the  words  "medicine"  and  "medical"  with 
the  same  broad  sense  as  §  13,  and  that  the 
diploma  of  the  plaintiff  in  error  would  not 
be  rejected  merely  because  it  came  from 
a  school  of  osteopathy.  In  shgrt,  the  stat- 
ute says  that  if  you  want  to  do  what  it 
calls  practising  medicine,  you  must  have 
gone  to  a  reputable  school  in  that  kind  of 
practice.  Whatever  may  be  the  osteopathic 
dislike  of  medicines,  neither  the  school  nor 
the  plaintiff  in  error  suffers  a  constitutional 
wrong  if  his  place  of  tuition  is  called  a 
medical  school  by  the  act  for  the  purpose 
of  showing  that  it  satisfies  the  statutory 
requirements.  He  cannot  say  that  it  would 
not  have  been  regarded  as  doing  so,  because 
he  has  not  tried.  Dent  v.  West  Virginia, 
120  U.  S.  114,  124,  32  L.  ed.  623,  626,  9 
Sup.  Ct.  Bep.  231. 

An  osteopath  professes — ^the  plaintiff  in 
error  professes,   as   we  understand   it — to 
help  certain  ailments  by  scientific  manipu- 
lation affecting  the  nerve  centers.    It  is  in- 
telligible, therefore,  that  the  state  should 
require  of  him  a  scientific  training.    Dent 
V.  West  Virginia,  129  U.  a  114,  32  L.  ed. 
623,  9  Sup.  Ct  Bep.  231;  Watson  v.  Mary-^, 
land,  218  U.  &  173,  54  L.  ed.  087,  30  Sup.  g 
Ct.  Bep.  644.    He,  like  otherB,*must  begin* 
by  a  diagnosis.    It  is  no  answer  to  say  that 
in  many  instances  the  diagnosis  is  easy,-* 
that  a  man  knows  it  when  he  has  a  cold  or 
a  toothache.    For  a  general  practice  science 
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b  needed.  An  osteopath  undertakes  to  be 
something  more  than  a  nurse  or  a  masseur, 
and  the  difference  rests  precisely  in  a  claim 
to  greater  science,  which  the  state  requires 
him  to  prove.  The  same  oonsiderations 
that  justify  including  him  justify  excluding 
the  lower  grades  from  the  law.  Watson  r. 
Maryland,  218  U.  S.  173,  179,  180,  64  L. 
ed.  987,  990,  30  Sup.  Ct.  Rep.  644.  Again, 
it  is  not  an  answer  to  say  that  the  plaintiff 
in  error  is  prosecuted  for  a  single  ease.  If 
the  legislature  may  prohibit  a  general  prac- 
tice for  money  except  on  the  condition 
stated,  it  may  attach  the  same  conditions 
to  a  single  transaction  of  a  kind  not  like- 
ly to  occur  otherwise  than  as  an  instance 
of  a  general  practice.  A  distinction  be- 
tween gratuitous  and  paid-for  services  was 
made  in  the  Maryland  statute  sustained  in 
Watson  ▼.  Maryland,  218  U.  S.  173,  178, 
54  L.  ed.  987,  990,  30  Sup.  Ct  Rep.  644. 
Anally,  the  law  is  not  made  invalid  as 
against  the  plaintiff  in  error  by  the  fact 
that  he  had  an  established  business  when 
the  law  was  passed.  Dent  v.  West  Virginia, 
129  U.  &  114,  32  L.  ed.  623,  9  Sup.  Ct  Rep. 
£31;  Reets  v.  Michigan,  188  U.  S.  506,  510, 
47  L.  ed.  563,  567,  23  Sup.  Ct.  Rep.  390. 

The  objections  that  prevailed  against  a 
writ  of  error  like  this  in  Bailey  t.  Alabama, 
211  U.  a  452,  63  L.  ed.  278,  29  Sup.  Ct. 
Rep.  141,  do  not  exist  here.  There,  as  here, 
it  was  attempted  to  interrupt  the  ordinary 
course  of  a  trial  by  habeas  corpus,  and 
there,  as  here,  the  state  allowed  the  at- 
tempt, and  discharged  the  writ  on  the  mer- 
its. But  in  that  case  it  did  not  appear  that 
the  constitutional  question  relied  upon  had 
arisen  or  necessarily  would  arise,  although 
afterwards  it  did.  219  U.  S.  219,  55  L.  ed. 
191,  31  Sup.  Ct  Rep.  145.  But  here  the 
facts  are  admitted,  the  question  appears  as 
plainly  as  it  ever  will,  and  is  supposed  to 
go  to  the  jurisdiction  of  the  court  There- 
fore we  have  discussed  the  case  on  the  mer- 
its; perhaps  more  than  it  needed,  in  view 
of  the  decisions  cited  and  others  that  estab- 
« lish  the  right  of  the  state  to  adopt  a  policy 
9  even  upo9*medical  matters  concerning  which 
there  is  difference  of  opinion  and  dispute. 
Hawker  v.  New  York,  170  U.  8.  189,  42 
Im  ed.  1002,  18  Sup.  Ct  Rep.  573;  Meffert 
T.  Packer,  105  U.  S.  625,  49  L.  ed.  350,  26 
Sup.  Ct.  Rep.  700;  Jacobson  v.  Massa- 
chuietts,  197  U.  8. 11,  49  L.  ed.  643,  25  Sup. 
Ct  Rep.  358,  8  A.  4  E.  Ann.  Cas.  765.  See 
also  Williams  v.  Arkansas,  217  U.  S.  79, 
54  L.  ed.  673,  30  Sup.  Ct  Rep.  493,  18  A. 
k  £.  Ann.  Gas.  865. 
Judgment  affirmed. 
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RUTHER  JACOBS,  Lillie  Jacobs,  and  E. 
D.  Wilcox  as  Guardian  of  Ruther  Jacobs* 
Plffs.  in  Err., 

V. 

A.  G.  PRICHARD,  Trustee. 


Statutss  (I  219*)— BXEOUnVB  C01T8XBUO- 
noN. 

1.  The  construction  given  by  the  Depart 
ment  of  the  Interior  to  the  consents  ox  In- 
dian allottees,  under  the  act  of  March 
3,  1893  (27  Stat  at  L.  612,  chap.  209),  to 
the  sale  and  appraisal  of  that  portion  of 
the  allotted  land  not  required  for  their 
homes,  as  surviving  the  decease  of  thosa 
giving  them,  would  control  in  case  of  am- 
biguity in  the  statute,— espedallv  since  the 
Secretary  of  the  Interior  is  directed  ''to 
make  the  necessary  regulations  to  carry  oat 
the  purposes"  of  its  enactment 

[Bo.  Note.— For  other  eases,  see  Statntss. 
(Sent  Die  U  296b  897 ;    Dec  Dig.  |  219.*] 

Indians    (fi    15*)— Allotments— Consknt 
TO  Salb— Effect  of  Death. 

2.  The  consents  of  the  Puvallup  Indian 
allottees  and  owners  to  the  sale  of  such  por- 
tion of  the  lands  alloted  to  them  under  the 
treaty  with  the  Omahas  as  was  not  re* 
quired  for  their  homes,  when  given  and 
approved  eonfoxmably  to  the  act  of  March 
3,  1893,  must  be  deemed  to  survive  their 
decease,  in  view  of  the  provision  of  the 
act  that  such  consents  snould  make  the 
commissioner  appointed  thereunder  trustee 
to  sell  the  lands  and  make  deeds  to  the 
purchasers  for  the  same,  subject  to  the  ap- 
proval of  the  Secretary  of  the  Interior, 
which  deeds  should  operate  as  a  complete 
conveyance  of  the  land  upon  the  full  pa^ 
ment  of  the  purchase  money. 

[Bd.  Note.~For  other  cases,  see  ladlina  Cent. 
Dig.  11  17.  97-44;   Deo.  Die  I  15.^ 

[No.  93.] 

Submitted  December  8,  1911.  Decided  FeftN 
mary  19,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  deerei 
which  affirmed  a  decree  of  the  Superior  Court 
of  the  County  of  Pierce,  in  that  state,  la 
favor  of  plaintiff  in  a  suit  to  quiet  title  ta 
land.    Affirmed. 

See  same  case  below,  46  Wash.  662,  90 
Pac  922. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  DooUttle,  E.  D.  Wilcox, 
and  Jesse  Thomas  for  plaintiffs  in  error. 

Messrs.  Stanton  Warbnrton,  Overton 
<}.  Ellis,  and  John  D.  Fletcher  for  defend- 
ant im  error.  ^ 

e 

Mr.  Justice  MeKenna  delivered  the  opiii-  • 
ion  of  the  court: 

Error  to  the  supreme  court  of  Washing* 
ton  to  review  a  decree  of  that  court  which 
affirmed  a  decree  of  the  superior  court  of 
the  county  of  Pierce,  adjudging  defendant 


*For  other  cases  see  same  topic  ft  8  hvubsb  In  Deo.  ft  Am.  Digs.  1S07  to  date,  ft  Rep'r  Indexes 
32  S.  0.— 19 


88  SUPBEBIE  OQUBT  REPORTER. 


Oct.  Tbh; 


in  error,  who  was  plaintiif  in  the 
eourty  to  be  the  owner  of  the  east  half  and 
the  east  half  of  the  east  half  of  the  west 
half  of  the  northeast  quarter  of  the  north- 
west quarter  of  section  35,  township  21  N. 
R.  3  east  of  the  Willamette  meridian,  Pierce 
county,  Washington,  formerly  in  King 
county,  Washington. 

The  land  lies  in  the  Puyallup  Indian  Ras- 
erration  and  was  allotted  or  patented  by 
the  United  States  on  January  30,  1886,  to 
Charley  Jacobs,  the  bead  of  a  family  con- 
sisting of  himself,  Julia,  Annie,  Frank,  and 
Oscar,  all  Puyallup  Indians,  the  allotment 
or  patent  being  subject  to  the  stipulations 
and  conditions  contained  in  article  6  of  the 
treaty  of  the  United  States  with  the  Omaha 
Indians.      [10   Stat,   at  L.   1043.]     Plain- 

QQ  tifTs  in  error  were  not  named  in  the  patent, 

ethey  not  then  being  born. 

•  *]>efendant  in  error  claims  title  under  a 
deed  dated  February  27,  1901,  from  C.  A. 
Snowden,  trustee  and  conunisaioner  of 
Puyallup  lands,  appointed  by  the  United 
States  government  under  an  act  of  Congress 
dated  March  3,  1893  [27  Stat,  at  K  612, 
chap.  209],  and  an  amendatory  act  passed 
June  7,  1897.  [30  Stat  at  Lu  62,  chap.  3]. 
Plaintiffs  in  error  claim  title  to  an  un- 
divided one-third  part  of  the  lands  as  heirs 
of  Charley  and  Julia  Jacobs,  deceased,  and 
contend  that  the  deed  from  Snowden  is  void 
ms  to  them  or  as  to  the  interest  they  would 
take  as  such  heirs,  for  the  reason  that  the 
Snowden  sale  and  deed  were  after  the  death 
of  Charley  and  Julia  Jacobs. 

Article  6  of  the  treaty  of  the  United 
States  with  the  Omaha  Indians,  to  the  con- 
ditions of  which  the  patent  to  Charley 
Jacobs  was  made  subject^  empowered  the 
President  to  cause  allotments  to  be  made 
from  reservation  lands  to  such  Indians  as 
were  willing  to  avail  themselves  of  the 
privilege,  and  who  would  locate  on  the  same 
as  permanent  homes.  The  patent  was  to  be 
issued  upon  the  further  condition  that  the 
assigned  land  should  not  "be  aliened  or 
leased  for  a  longer  term  than  two  years," 
and  "should  be  exempt  from  levy,  sale,  or 
forfeiture."  Upon  the  fonnation  of  a  state 
these  restrictions  could  be  removed  by  the 
legislature,  but  it  was  provided  that  they 
could  not  be  removed  without  the  consent  of 
Congress.  It  was  also  provided  that  lands 
not  necessary  for  assignment  might  be  sold 
for  the  benefit  of  the  Indians  under  such 
rules  and  regulations  as  might  thereafter 
be  prescribed  by  Congreas  or  the  President 
of  the  United  States. 

Under  the  act  of  Mardi  S,  1893,  the  Presi- 
dent was  empowered  to  appmnt  a  commis- 
sion of  three  persons  to  select  and  appraise 
•ueh  portion  of  the  allotted  lands  not  re- 
quired for  homes  of  the  Indian  allottees. 


It  was  provided  thai  If  tha  Saerwtary  of  tht^ 
Interior  approrad  the  seleetiona  and  the  ap-g 
praisement,  the  lands  ■elaete^iVhould  be  sold* 
for  the  benefit  ef  the  allottees,  after  due 
notice,  at  public  auction,  at  no  less  than  tha 
appraised  value. 

It  was  the  duty  of  the  commission  to 
superintend  the  sale  of  the  lands,  ascertain 
the  true  owners  thereof,  and  have  guard- 
ians appointed  for  minor  heirs  of  deceased 
allottees,  and  make  deeds  of  the  lands  to  the 
purchasers  thereof,  subject  to  the  approval 
of  the  Secretary  of  the  Interior.  The  deeds, 
it  was  provided,  should  operate  as  a  com- 
plete conveyance  of  the  lands  upon  a  full 
payment  of  the  purchase  money.  The  dis- 
position of  the  money  was  provided  for,  and 
it  was  provided  further  that  no  part  of  the 
lands  should  be  offered  for  sale  until  the 
Indian  or  Indians  entitled  to  the  same 
should  sign  a  written  agreement  consenting 
to  the  sale  thereof,  and  appointing  the  com- 
missioners, or  a  majority  of  them,  trustees 
to  sell  the  land  and  make  deeds  to  the  pur- 
chasers. The  approval  of  the  Secretary  was 
made  necessary  to  the  validity  of  the  deeds, 
and  he  was  directed  to  make  all  necesaary 
regulations  to  carry  out  the  provisions  of 
the  act. 

On  November  6,  1803,  the  Secretary  in- 
structed the  commissioners,  in  accordance 
with  the  terms  of  the  act,  as  to  the  ap- 
praisement of  the  lands,  and  to  ascertain 
who  were  allottees  or  the  heirs  of  allottees, 
or  heads  of  families  under  the  laws  of  Wash- 
ington, to  have  guardians  appointed  for  the 
minor  heirs  of  deceased  allottees,  and  to 
obtain  the  consent  of  the  heirs  of  twenty- 
one  years  and  of  such  guardians.  The  com- 
missioners were  directed  to  report  to  the 
Secretary  their  action  for  approval,  and,  if 
approved,  further  instructions  were  to  be 
given. 

By  an  act  subsequent  to  that  of  March  t» 
1893,  to  wit,  an  act  of  June  7,  1897,  the 
number  of  eommissioners  was  reduced  to 
one,  and  Clinton  A.  Snowden  was  appointed 
commissioner.  Instructions  were  given  to 
him  and  he  was  informed  as  follows: 
"That  the  title  under  these  patents  vests 
in  the  family  whose  names  are  recited  in^ 
the  patent,  and  not  in  the  head  of  the  fam-  t4 
ily.  It  is*necessary  to  obtain  the  written? 
consent  of  all  the  members  of  the  family 
named  in  the  patent.  That  it  is  necessary 
to  have  legal  guardians  appointed  for  mi- 
nors who  are  themselves  allottees,  but  nol 
minor  heirs  of  deceased  allottees.  It  is 
necessary  to  obtain  the  written  coneent  of 
sale  of  allotments  ef  all  members  of  tba 
family  named  in  the  patent,  and  natural 
guardians  and  parents  of  minors  are  incmn- 
petent  for  this  purpose,  as  in  the  case  oi 
minor  heirs  of  deceased  allottees.** 
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On  Jmrntaj  18,  1001,  la  mflwer  to  an  in- 
foixy  of  SnowdsQ,  the  Seoretaxy  mstnicted 
him  that  where  the  allottees  and  true  own- 
ers of  the  lands  had  executed  consents  of 
sale  which  had  heen  approved  by  the  Secre- 
tary, it  was  the  practice  of  the  Department 
to  continue  the  sale  of  the  lands  covered 
thereby,  though  the  allottee  or  owner  died, 
and  to  distribute  the  funds  arising  there- 
from to  his  or  her  heirs,  the  Department 
regarding  the  "consents  as  remaining  in 
full  force  upon  the  decease  of  the  Indian 
executing  the  same,"  they  being  "in  the 
nature  of  an  agreement  or  contract  to  be 
carried  out  for  the  sole  benefit  of  his  heirs 
in  case  of  his  decease."  The  Secretary  add- 
ed: "Tliese  lands  are  sold  under  the  pro- 
yision  of  the  act  of  Congress,  March  3, 
1893,  and  not  under  the  laws  of  Washington. 
•  .  .  It  is  for  the  Department  to  pass 
upon  the  sufficiency  of  consents,  and  not  the 
eourts  of  Washington." 

Charley  Jacobs  was,  as  we  have  seen,  the 
grantee  in  the  patent  as  the  head  of  a  ifam- 
ily  consisting  of  himself,  Julia,  Annie, 
Frank,  and  Oscar.  Julia  was  his  wife, 
Annie  his  sister,  Frank  his  son  by  a  for- 
mer wife,  and  Oscar  his  son  by  his  wife, 
Julia. 

Lillie  Jacobs  and  Ruther  Jacobs,  plain- 
tiffs in  error,  are,  respectively,  a  daughter 
and  son  of  Charley  and  Julia,  and  were 
bom,  respectively,  in  the  years  1888  and 
^  1891, — ^that  is,  after  the  patent  was  issued, 
2^-and  necessarily  were  not  named  therein. 
«  *  Annie,  who  was  named  in  the  patent,  died 
in  November,  1888,  never  having  been  mar- 
ried, and  leaving  Charley  Jacobs  her  sole 
heir.  He,  on  the  7th  of  March,  1898,  Julia 
Jacobs,  and  Frank  Jacobs,  all  of  age  and 
named  in  the  patent,  executed  a  written 
eonsent  required  by  the  statute,  directing 
Commissioner  Snowden  to  sell  the  lands. 

Charley  Jacolw,  as  guardian  of  Oscar 
Jacobs,  named  in  the  patent,  having  been 
previously  appointed  by  the  superior  oourt 
of  Pierce  county,  executed  a  similar  consent, 
and  also  a  similar  eonsent  as  the  sole  heir 
of  Annie,  named  in  the  patent. 

These  consents  and  other  papers  were 
duly  transmitted  to  the  Secretary  of  the  In- 
terior and  approved  by  him,  and  Snowden, 
on  the  27th  of  February,  1901,  duly  offered 
the  lands  for  sale  at  public  auction.  They 
were  purchased  by  A.  G.  Prichard,  trustee, 
in  accordance  with  the  statute,  he  making 
the  payment  required.  Snowden  executed  a 
deed  to  him,  which  was  duly  approved  by 
the  Secretary  of  the  Interior  and  duly  re- 
corded in  the  Office  of  Indian  Affairs. 

Prior  to  the  commencement  of  this  action, 
Prichard  made  the  payments  required, 
which  were  received  and  accepted  by  the 
Interior    Department    for    distribution    to 


thoee  entitled  to  the  Mme,  faielndiiig  Ruther 
Jacobs  and  Lillie  Jacobs,  plaintiffs  in  error. 
Their  guardian,  B.  D.  Wilcox,  has  not  re- 
ceived the  same,  and  refused  to  accept  the 
sum,  except  a  cash  payment  of  $420. 

Charley  Jaedbs  died  January  2,  1900^ 
leaving  surviving  him^  among  others,  the 
plaintiffs  in  error,  who,  as  we  have  said, 
were  not  named  in  the  patent  His  death 
was  reported  to  the  Commissioner  of  In- 
dian Affairs  l^  Snowden  May  1,  1900. 

Wilcox  is  the  duly  appointed  guardian  of 
plaintiffs  in  error,  and  reported  to  the  court 
the  receipt  by  him  of  the  payment  of  $420, 
made  by  Prichard.    He  did  not  know,  how-  ^ 
ever,  that  the  sale  by  Snowden  was  after  *J 
the  death  ol^Charley  Jacobs,  father  of  plain-  « 
tiffs  in  error,  until  after  the  commencement 
of  this  suit;  and,  as  soon  as  he  discovered 
that  fact,  refused  to   receive  any  further 
payment.     The  money   received  by   plain- 
tiffs in  error  as  their  share  of  the  purchase 
price  of  the  land  was  tendered  to  defendant 
in  error  prior  to  the  trial  of  the  action. 

At  the  time  Prichard,  defendant  in  er- 
ror, purchased  the  land,  he  did  not  know  of 
the  death  of  Charley  Jacobs,  and  was  at 
no  time  advised  of  it  or  of  the  existence  of 
plaintiffs  in  error  until  shortly  before  bring- 
ing this  action.  He  purchased  the  property 
in  good  faith,  relying  upon  the  representa- 
tions of  Snowden,  and  in  the  full  belief  of 
the  regularity  of  the  proceedings. 

We  have  stated  the  facts  thus  fully,  al- 
though they  ars  not  disputed,  as  they  ex- 
hibit clearly  upon  what  right  the  Secretary 
of  the  Interior  proceeded  in  his  instrue- 
tions  to  Commissioner  Snowden,  and  the 
strict  compliance  of  the  latter  with  those 
instructions.  It  will  be  observed  that  where 
the  allottees  and  true  owners  executed  con- 
sents which  had  been  approved  by  the  Seore* 
tary,  it  was  the  practice  of  the  Department 
to  continue  the  sale  of  the  lands  covered 
thereby,  though  the  allottee  or  owner  died, 
and  to  distribute  the  funds  arising  there- 
from to  his  or  her  heirs,  the  Department 
regarding  the  "consents  as  remaining  in 
full  force  upon  the  decease  of  the  Indiaa 
executing  the  same,"  they  being  "in  the  na- 
ture of  an  agreement  or  contract  to  be  car- 
ried out  for  the  sole  benefit  of  his  heirs  in 
case  of  his  decease.**  The  Secretary  ex- 
pressed the  view  that  the  "lands  are  sold 
under  the  provisions  of  the  act  of  Congress, 
March  3,  1893,  and  not  under  the  laws  of 
Washington.  .  .  .  It  is  for  the  depart- 
ment to  pass  upon  the  sufficiency  of  ooa« 
sents,  and  not  the  courts  of  Washing^ton." 

Defendant  in  error  takes  the  view  theft 
the  consents  remained  good  after  the  da- 
cease  of  the  Indian  who  gave  them,  in  thSa  ^ 
case  Charley  Jacobs,  and  were  "in  the  na-  Jj 
ture^of  a  permanent  power  or  trusteeehip.*  * 
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On  tbe  ofber  band,  plaintiffs  in  error  con- 
tend that  the  eoneent  was  a  "naked  power 
to  sell/*  and  terminated  with  the  death  of 
the  giver. 

There  can  he  no  donbt  of  the  power  of 
CongresB  to  gire  eharaoter  to  the  consents. 
United  States  ex  reL  Lowe  r.  Fisher,  223 
U.  S.  95,  56  L.  ed.  — ,  82  Sup.  Ct.  Rep.  196; 
Cherokee  Nation  v.  Whitmire,  223  U.  S.  108, 

56  L.  ed.  — ,  82  Sup.  Ct.  Rep.  200.  The 
questions  in  the  case,  therefore,  turn  upon 
the  statute,  and  both  sides  invoke  it  to  sus- 
tain their  respective  contentions. 

The  patent  to  Charley  Jacobs  was  made 
subject  to  the  conditions  and  restrictions 
of  the  6th  article  of  the  treaty.  In  other 
words,  there  was  a  limitation  upon  the 
right  of  alienation  of  the  patented  lands, 
and  the  ultimate  power  to  remove  this  re- 
striction and  grant  a  right  of  full  aliena- 
tion was  reserved  to  Congress.  The  act  of 
1893  was  an  exercise  of  this  power.  It 
provided  for  the  sale  of  such  part  of  the  al- 
lotted lands  as  was  not  required  for  the 
homes  of  the  Indians,  and  prescribed  the 
conditions  of  the  sale  to  be  "a  written  agree- 
ment consenting  to  the  sale,"  signed  by  the 
Indian  or  Indians  entitled  to  the  allotted 
land  offered  for  sale.  And  it  was  provided 
further  that  the  agreement  should  consti- 
tute the  commissioners,  or  a  majority  of 
them  (subsequently  one  commissioner), 
trustees  to  sell  the  lands  and  "make  deeds 
to  the  purchasers  for  the  same,"  subject 
to  the  approval  of  the  Secretary  of  the 
Interior,  which  deeds  should  "operate  as  a 
complete  conveyance  of  the  land  upon  the 
full  payment  of  the  purchase  money."  It 
ia  manifest  that  the  "consent"  required 
created  something  more  than  a  mere  revo- 
cable agency.  It  was  a  written  agree- 
ment giving  the  commissioner  (we  drop  the 
plural)  full  power  to  execute  the  provision 
and  policy  of  the  act  of  Congress, — a  power 
which  could  be  confidently  counted  on  as 
continuing  against  contingencies,  and  to 
terminate  in  a  "complete  conveyance  of  the 
^  l*nd." 

jj  That  the  ''consent"  was  to  have  this  char- 
•  aeter  was  the*immediate  and  continued  con- 
struction of  the  act  of  Congress  by  the  In- 
terior Department,  and  such  construction 
would  determine  against  ambiguity  in  the 
act  even  if  we  should  admit  ambiguity  ex- 
isted. The  rule  which  gives  strength  to  the 
construction  of  the  officers  who  are  directed 
to  execute  the  law,  and  who,  it  has  been 
•aid,  may  have  written  or  suggested  it,  is 
given  an  added  force  from  one  of  the  pro- 
visions of  the  act  of  Congress.  It  directs 
the  Secretary  of  the  Interior  "to  make  the 
necessary  regulations  to  carry  out  the  pur- 
poses" of  its  enactment. 
But  we  find  no  ambiguity  in  the  act  when 


wa  consider  Hi  pnrpoM  and  the  habits  of 
Indian  life.  It  oonld  not  have  been  intend- 
ed that  when  proceedings  had  been  insti- 
tuted under  it»  they  should  be  embarrassed 
always  by  the  possibility  of  defeat,  and,  it 
may  be,  progressing  up  to  the  moment  of 
the  delivery  of  the  deed  to  a  purchaser, 
should  be  made  useless  and  nugatory  by  the 
death  of  some  roving  Indian.  It  is  to  be 
noted  that  all  the  proceedings  are  under  the 
control  of  the  Secretary  of  the  Interior,  and 
that  any  irregularity  in  them  or  improvi- 
dence in  the  consents  can  be  corrected  by 
him. 

We  do  not  answer  in  detail  the  argument 
of  plaintiffs  in  error  based  on  the  law  of 
agency,  because  we  do  not  think  its  analo- 
gies are  applicable  to  the  situation. 

The  Supreme  Court  of  Washington  has 
repeated  its  ruling  in  this  case  in  two  oth- 
ers. Little  Bill  v.  Swanson,  64  Wash.650, 
117  Pac.  481;  Little  Bill  v.  Dyslin,  64  Wash. 
697,  117  Pac  487. 

Judgment  affirmed. 


(228  V.  8.  tlB.) 

ANNIE  FAIRBANKS,  a  Minor,  by  Be« 
Guardian  ad  lUen^  Benj.  U  Fairbaalo^ 
Appt, 

UNITED  STATES.     (No.  112.) 


EDWARD  L.  WARREN,  Appt, 

V. 

UNITED  STATES.    (No.  113.) 

Indians  (§  13*) —Chippewa  Alloticknts 
— PiNB  Lands. 

1.  Nothing  contained  in  the  general  al- 
lotment act  of  February  8,  1887  (24  Stal 
at  L.  888,  chap.  119),  nor  the  amendatory 
act  of  February  28,  1891  (26  Stat,  at  U 
794,  chap.  383),  which  would  forbid  the  al- 
lotment of  pine  lands,  was  imported  into  tha 
Steenerson  act  of  April  28,  1904  (33  Stat, 
at  L.  539,  chap.  1786),  providing  for  allot- 
ments to  the  Chippewa  Indians  residing 
upon  the  White  Earth  Reservation  by  the 
provision  of  that  act  that  "the  allotment 
shall  be,  and  the  patent  issued  therefor,  in 
the  manner  and  having  the  same  effect  as 
provided  in  the  general  allotment  act,"  the 
later  act  being  very  direct  as  to  quantity, 
and  containing  no  qualifications  as  to  the 

character  of  the  land  to  be  allotted. 

[Ed.  Note.— For  other  caeee,  see  Indians.  Cent. 
Dig.  I  80;   Deo.  Diff.  (  1S.«] 

Indians  (%  13*)~AiiL0TMENTs— REaiOKNoa 
ON  Reservation— "Located." 

2.  An  Indian  need  not  have  been  on  tha 

reservation  at  the  instant  when  the  act  of 
February  28,  1891,  amending  the  general 
allotment  act  of  February  8,  1887,  was 
passed,  in  order  to  avail  himself  of  the 
benefit  of  the  provision  of  the  later  act  giv<* 
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ing  to  each  Indian  'located''  thereon  i  sec- 
tion of  land. 

[Ed.  Note.— For  other  cases,  see  Indians.  Cent. 
Dig.  §30;    Dec.  Dig.  S  18.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oh  5,  pp.  4217-4919.] 

Indians   (J  13*)— Chippewa  Allotments 
—General  Gonobessional  Scheme. 

3.  The  Steenerson  act  of  April  28,  1004, 
providing  for  the  allotment  of  lands  to  the 
Chippewa  Indiana  on  the  White  Earth 
Reservation,  was  part  of  a  general  eongres- 
sional  scheme,  and  modifl^  and  changed 
the  prior  acts  of  February  8,  1887,  January 
14,  1880,  and  Februaiy  28,  1801,  by  super- 
seding certain  of  their  provisions  and  en- 
larging the  quantity  of  land  to  be  allotted. 

[Bd.  Note.— For  other  cases,  see  Indians,  Cent.- 
Diff.  §  80;   Dec  Dig.  I  18.*] 

Indians  (§  13*)— ALLoraaBNTS— Cancella- 
tion—Notice  AND  Heabino. 

4.  The  cancelation  of  Indian  allotments 
by  the  Secretary  of  the  Interior  after  re- 
peated changes  in  views  and  decisions  in 
the  Department  cannot  be  said  to  have 
been  ordered  without  notice  and  opportuni- 
ty to  be  heard,  where  the  proceedings  lead- 
ing up  to  such  action  were  single  and  con- 
tinuous, at  one  time  one  party  prevailing, 
and  at  other  times  the  other  party,  the 
first  party  finally  succeeding. 

CEd.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  I  80:    Dec.  Dig.  I  13.*] 

[Nos.  112  and  113.] 

Aigned  January  18  and  10,  1012.   Decided 
February  10,  1012. 

APPEALS  from  the  United  SUtes  Cir- 
cuit Court  of  Appeals  for  the  Eighth 
Circuit  to  review  decrees  which,  reversing 
decrees  of  the  Circuit  Court  for  the  Dis- 
trict of  Minnesota,  directed  the  dismissal  of 
bills  seeking  the  determination  of  the  rights 
of  Indian  allottees.    AfSrmed. 

See  same  case  below,  06  C.  C.  A.  220,  171 
Fed.  337. 
The  facts  are  stated  in  the  opinion. 
Messrs.  F.  W.  Houghton  and  George  B. 
Kdgertott  for  appellants. 

Assistant  Attorney  General  Knaebel  and 
^Mr.  8.  W.  Williams  for  appellee. 

H 

•  *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  appellants  were  plaintiffs  in  the 
court  below,  and  we  shall  so  designate  them. 

The  plaintiffs,  one  a  minor  (No.  112) 
and  the  other  an  adult  (113),  residing  on 
the  White  Earth  Indian  Reservation, 
brought  these  actions  to  determine  their 
rights,  respectively,  to  allotments  of  land 
under  the  provisions  of  a  treaty  with  the 
Chippewa  Indians  proclaimed  April  18, 
1867  [16  Stat,  at  L.  710],  and  certain  acts 
of  Congress  relating  to  such  Indians. 

The  government  claims  that  two  minor 
children  of  Samuel  Mooers,  also  Chippewa 
Indians,  residing  on  the  reservation  with 


their  father,  have  been  Justly  allotted  the 
lands  on  account  of  a  superior  right  under 
the  treaty  and  acts  of  Congress.  The  eases 
were  tried  together  and  a  decree  was  en- 
tered in  each  case  in  accordance  with  the 
prayer  of  the  plaintiffs,  respectively.  The 
decrees  were  reversed  by  the  circuit  court 
of  appeals  and  the  bills  directed  to  be  dis- 
missed.   06  C.  C.  A.  220,  171  Fed.  337. 

The  treaty  of  March  10,  1867,  and  cer- 
tain acts  of  Congress,  are  elements  in  the 
controversy.  The  treaty  provided  that  as 
soon  as  the  location  of  the  reservation 
should  have  been  approximately  ascertained, 
it  should  be  surveyed  in  conformity  with 
the  system  of  government  surveys,  and  that 
any  Indian  of  bands  parties  to  the  treaty, 
eitJier  male  or  female,  who  should  have 
10  acres  of  land  under  cultivation,  should 
be  entitled  to  a  certificate  showing  him  to^ 
be  entitled  to  40  acres  and  a  like  num-T4 
ber  of* acres  for  every  additional  10  acres* 
cultivated  until  the  full  amount  of  160 
acres  should  be  certified.  16  Stat,  at  L. 
721.  This  was  denominated  the  "cultiva- 
tion clause,"  and  many  allotments  of  160 
aeres  were  made  under  it. 

On  February  8,  1887,  Congress  passed  an 
act  'Ho  provide  for  the  allotment  of  lands 
in  severalty  to  Indians  on  the  various  reser- 
vations." [24  Stat  at  L.  388,  chap.  110.] 
The  1st  section  of  the  act  provided  that 
where  any  tribe  or  band  of  Indians  had 
been  or  should  be  located  upon  any  reserva- 
tion created  for  their  use  by  treaty,  act  of 
Congress,  or  executive  order,  the  President 
was  authorized,  if  the  reservation  or  any 
part  thereof  was  advantageous  for  agricul- 
tural and  grazing  purposes,  to  cause  the 
reservation  to  be  surveyed  or  resurveyed, 
and  to  allot  the  lands  in  severalty  as  fol- 
lows: To  each  head  of  a  family,  |  of  a 
section;  to  each  single  person  over  eighteen 
years  of  age,  i  of  a  section;  a  like  fraction 
to  an  orphan  child  under  eighteen  years; 
to  each  single  person  under  eighteen  then 
living,  or  who  might  be  bom  prior  to  the 
date  of  the  President's  order  directing  al- 
lotment, 1^  of  a  section.  In  case  of  defi- 
ciency, the  allotments  were  to  be  made  pro 
rata.  It  was  provided  further  that  where 
the  treaty  or  act  of  Congress  setting  apart 
the  reservation  provided  for  allotments  in 
excess  of  those  designated,  the  allotments 
should  be  made  in  the  quantities  specified 
in  such  treaty  or  act. 

This  act  was  amended  February  28,  1801. 
[26  Stat  at  L.  704,  chap.  383.]  The  allot- 
ment to  which  each  Indian  was  to  be  en- 
titled was  made  i  of  a  section  of  land.  In 
case  of  an  insufficiency,  a  pro  rata  allot- 
ment as  near  as  might  be,  according  to 
legal  subdivision,  was  provided.  On  Jan- 
uary 14,  1880,  an  act  was  passed  entitledt 
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"An  Act  for  the  Relief  and  Civilization  of 
the  Chippewa  Indians  in  the  State  of  Min- 
nesota." [25  Stat,  at  L.  642,  chap.  24.] 
It  ia  known  as  the  Nelson  act^  and  provided 
for  the  appointment  by  the  President  of 
g.  three  commissioners  to  negotiate  with  the 
2  different  bands  of  Chippewas  for  the  ces- 

•  sion  of  all  their*  lands  except  so  much  of 
the  White  Earth  and  Red  Lake  Reserva- 
tiona  as  the  commissioner  should  deem  nec- 
essary for  allotments  to  be  made  to  the 
Indians.  It  also  provided  for  the  removal 
to  the  White  Earth  Reservation  of  all  but 
Red  Lake  Indians,  and  for  allotments  to 
such  Indians  on  White  Earth  Reservation 
under  the  direction  of  such  commissioners. 

Section  4  of  the  act  provided  for  the  sur- 
vey of  the  lands  after  the  cession  and  re- 
linquishment of  the  Indian  title,  and  that, 
upon  the  report  of  the  survey,  the  Secretary 
of  the  Interior  should  appoint  a  sufficient 
number  of  competent  examiners  to  go  upon 
the  lands  thus  surveyed,  and  personally 
make  a  careful,  complete,  and  thorough  ex- 
amination of  tiie  same  by  40-acre  lots,  for 
the  purpose  of  ascertaining  upon  which  lots 
there  was  growing  or  standing  pine  tim- 
ber, and  the  tract  upon  which  such  timber 
was  standing  or  growing  should  be  termed 
pine  lands.  The  minutes  of  examination 
were  directed  to  be  entered  in  books,  show- 
ing with  particularity  the  quantity  of  tim- 
ber, to  be  estimated  by  feet,  and  the  quality 
of  timber,  which  estimates  and  reports 
should  be  filed  with  the  Commissioner  of 
the  General  Land  Office  as  a  part  of  its 
permanent  records,  and  that  officer  should 
thereupon  make  up  a  list  of  such  lands, 
describing  each  40-acre  tract  separately, 
and  opposite  each  description  place  the  ac- 
tual cash  value  of  the  same,  according  to 
bis  best  Judgment  and  information,  but 
such  valuation  should  not  be  less  than  $3 
per  thousand  feet,  board  measure.  The  list 
ahould  thereupon  be  transmitted  to  the 
Secretary  of  the  Interior  for  his  approval, 
modification,  or  rejection,  aa  he  may  deem 
proper.  It  is  further  provided  that  "all 
other  lands  acquired  from  the  said  Indians 
on  said  reservation,  other  than  pine  lands, 
are,  for  the  purposes  of  this  act»  termed 
agricultural  lands."  There  are  provisions 
for  the  sale  of  the  pine  lands  in  40-acre 
^  parcels,  for  the  disposal  to  actual  settlers 
*4  only  of  the  agricultural  lands,  and  that  the 

•  money*feceived  from  both  shall  be  deposited 
in  the  Treasury  of  the  United  States  for 
the  benefit  of  the  Indians. 

There  are  amending  acts  which  need  not 
be  noticed.  Then  came  the  act  of  April  28, 
1904,  entitled,  "An  Act  to  Provide  Allot- 
ments to  Indians  on  White  Earth  Reserva- 
tion in  Minnesota."  [33  Stat,  at  Lu  539, 
ehap.  1786.]     It  is  ealled  the  Steenarion 


act.  It  authorised  the  President  to  allot 
to  each  Chippewa  Indian  legally  residing 
on  the  White  Earth  Reservation,  under  the 
treaty  or  laws  of  the  United  States,  160 
acres  of  land.  The  act  recited  that  it  was 
enacted  in  accordance  with  the  express  prom- 
ise made  to  the  Indians  by  previous  acts 
and  the  treaty,  and  that  the  allotments 
should  be  made  and  the  patents  issued 
therefor  should  be  in  the  manner  and  have 
the  same  effect  as  provided  in  the  acts 
of  February  8,  1887,  and  February  28,  1891. 
And  it  was  provided  "that  where  any  al- 
lotment  of  less  than  160  acres  has  hereto- 
fore been  made,  the  allottee  shall  be  al- 
lowed to  take  an  additional  allotment, 
which,  together  with  the  land  already  al- 
lotted, shall  not  exceed  160  acres."  There 
is  a  provision,  in  case  of  insufficiency,  for 
pro  fXLta  allotment,  as  follows:  'That  If 
there  is  not  sufficient  land  in  said  White 
E^arth  (diminished)  Reservation  subject  to 
allotment,  each  Indian  entitled  to  allot- 
ments under  the  provisions  of  this  act  shall 
receive  a  pro  rata  allotment." 

These  acts  constitute  the  statutory  law 
of  the  case. 

The  facts  are  as  follows:  On  June  29, 
1904,  and  June  30,  1904,  respectively,  the 
plaintiffs,  Annie  Fairbanks,  through  her 
father,  Warren,  for  himself,  applied  at  the 
White  Earth  Agency  for  an  additional  allot* 
ment  of  80  acres  each,  respectively,  being 
the  W.  i  and  B.  i  of  the  N.  W.  i  of  sec- 
tion 15,  T.  142,  R  39.  The  applications 
were  under  the  Steenerson  act,  the  plain- 
tiffs having  received  their  full  quota  under 
the  Nelson  act.  The  applications  were  re- 
fused, on  the  ground  that  they  eould  not 
then  be  received. 

On  August  8,  1904,  Lewis  and  Alice  S 
Mooers,  aged,  *  respectively,  four  and  six? 
years,  made  application  through  their 
father,  Samuel  Mooers,  for  an  original  al- 
lotment of  80  acres  of  land  each  under  the 
Nelson  act,  the  act  of  Congress  approved 
January  14,  1889.  The  selection  for  Lewis 
was  the  same  80  acres  applied  for  by  An- 
nie Fairbanks;  the  selection  for  Alice  ths 
same  80  acres  applied  for  by  Warren.  In 
the  Mooers  application  the  land  was  de- 
scribed as  not  pine  land.  At  the  time  of  ths 
applications  the  Indian  agent  was  away, 
but  his  clerk  received  the  applications^ 
marking  the  land  on  the  agency  plats  as  al« 
lotted  to  them,  and  made  the  usual  entries 
on  the  allotment  roll.  He  made  the  allot- 
ment, therefore,  as  far  as  he  could. 

Subsequently  the  agent  required  the  clerk 
to  cancel  the  allotment,  on  the  ground 
that  the  lands  were  pine  lands,  and  noti- 
fied Moores  of  such  cancelation,  which  was 
done  by  mail,  and  he  was  directed  to  select 
other  lands  for  his  children. 
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On  April  24»  1005,  the  anotments  were 
eommenoed  on  the  reservation  under  the 
SteenereoD  aet,  and  on  thai  date  the  plain- 
tifTB,  respectively,  made  application  and 
were  allotted  the  lands  in  controversy,  they 
being  the  same  as  applied  for  by  them  on 
June  29th  and  80th,  1904. 

Against  the  action  of  the  agent,  canceling 
the  allotments  to  Lewis  and  Alice  on  Au- 
gust 8,  1904,  Mooers  appealed  to  the  In- 
dian Office.  The  commissioner  ruled  in 
favor  of  his  contention,  and  directed  the 
agent  to  reallot  the  lands  to  Mooers's  chil- 
dren. The  agent)  however,  suspended  action 
pending  an  investigation,  which  resulted  in 
the  commissioner,  under  the  directions  of 
the  Secretary  of  the  Interior,  revoking  his 
ruling  and  sustaining  the  allotments  to 
plaintiffs.  Other  lands  were  directed  to  be 
allotted  to  the  Mooers.  Upon  Mooers's 
appeal,  the  last  decision  of  the  commis- 
sioner was  reversed  and  the  land  directed 
^  to  be  allotted  to  his  children. 
g  The  commissioner  in  his  letter  directing 
•  the  *  restoration  of  the  allotment  to  the 
Mooers  children,  discussing  the  right  of 
■election  of  pine  lands,  said:  "It  Is  true 
that  in  the  early  work  of  the  Chippewa 
eommission  in  making  allotments  on  the 
White  Earth  Reservation,  the  office  did  di- 
rect that  only  agricultural  lands  should  be 
allotted,  reserving  the  pine  lands  for  the 
common  benefit  of  all  the  Indians  on  the 
reservation;  but  after  the  passage  of  the 
Steenerson  act,  which  contemplated  the  al- 
lotment of  all  of  the  lands  of  the  reserva- 
tion, such  instructions  necessarily  oould 
have  no  application." 

The  order  of  the  commissioner  allotting 
the  land  to  the  Mooers  children,  as  we  have 
seen,  was  reversed  by  the  then  Secretary  of 
the  Interior,  but  not  on  the  ground  that 
pine  lands  could  not  be  selected.  The  rul- 
ing of  the  Secretary  was  on  the  ground 
that  the  selection  by  the  Mooers  was  prema- 
ture. The  Secretary  said:  "The  testimony 
shows  that  Mr.  Mooers  was  at  the  agency, 
arrived  on  Sunday,  the  day  before  the  al- 
lotting began,  but  he  did  not  take  his  place 
in  line  until  quite  late,  if  at  all,  but  seems 
to  have  relied  upon  the  fact  that  he  had 
designated  to  a  clerk  at  the  agency  the  par- 
ticular lands  which  he  desired,  even  after 
he  had  been  told  that  the  selections  would 
not  be  recognized  as  against  other  elaim- 
an<»." 

Secretary  Garfield,  in  reversing  the  de- 
cision of  his  predecessor,  took  the  view  that 
"the  applications  of  the  Mooers  children 
were  for  original  allotments,  were  actually 
allowed,  and  that  there  was  no  valid  reason 
against  such  action.**  The  Secretary  also 
said  that  it  was  "plain  that  there  was  no 
reason  for  laying  upon  Mooers  the  rule  gov- 


erning additional  allotmenta  under  the 
Steenerson  aet;"  that  is,  that  Mooera 
should  appear  in  line  and*  take  his  chances 
with  other  Indians.  Concluding  his  opin- 
ion, the  Secretary  said:  "It  appears  thai 
allotments  have  been  made  to  the  Mooers 
children,  for  which  Samuel  A.  Mooers  says 
he  did  not  apply.  Our  office  will  also  ftd-^ 
just  this  matter  accordingly."  S 

*  From  these  repeated  changes  in  views  and  • 
decisions  in  the  Interior  Department  we 
gain  little  light  upon  the  controversy  be- 
tween the  parties,  so  far  as  it  depends  up* 
on  the  interpretation  of  the  statutes,  and 
even  the  government  in  this  case  is  some- 
what uncertain  as  to  what  position  it  will 
ultimately  take.  "It  might,**  it  says,  "find 
occasion  to  reverse  its  former  attitude  by 
conceding  the  plaintiffs'  claim  or  denying 
that  any  of  the  contestants  is  entitled.** 
But  it  concedes  "that  lands  classified  as 
pine  lands  outtide  of  the  reservation,  which 
had  been  ceded  by  the  Indians  to  be  sold 
for  their  benefit^  were  not  allottable.** 

We  may  gather,  notwithstanding  the  con- 
fusion, that  the  Department  and  all  of  the 
claimants  regarded  the  Nelson  act  as  still 
effective  as  to  Indians  who  had  not  received 
its  benefits,  and  the  Steenerson  act  as  ap- 
plying to  additional  allotments,  leaving  on- 
ly the  question  whether  allotments  could 
be  made  of  pine  lands.  If  so,  the  allot- 
ments to  the  Mooers  children  were  good, 
because  selections  under  the  Nelson  act 
were  not  required  to  wait  for  proceedings 
under  the  Steenerson  act^  But,  notwith- 
standing the  uncertainty  and  seeming  con- 
fusion, the  question  in  the  case  is  simple 
when  certain  elements  are  kept  in  mind,^- 
tfaat  is,  the  distinction  between  the  lands 
ceded  and  those  not  ceded,  but  reserved  for 
allotments. 

Section  1  of  the  Nelson  act  provides  for 
the  negotiation  with  the  Ghippewas  "for 
the  cession  and  relinquishment'*  of  their 
title  to  their  reservations,  "except  White 
Earth  and  Red  Lake,  and  to  all  of  those 
two  wfUoh  may  not  he  required  to  fill  the 
allotments  required  by  this  and  ewiating 
acts."  (Italics  ours).  The  land  reserved 
for  allotments  is  the  diminished  reserva- 
tion, to  which  we  shall  presently  refer,  and 
§  3  provides  for  its  allotment.  Section  4 
applies  to  the  lands  ceded,  not  those  re- 
served for  allotments,  and  provides  for  the 
examination  of  the  pine  lands  and  for  their 
sale  in  40-acre  pieces.  It  provides  9A»q^ 
(§  6)  for  the  disposal  of  agricultural  lands  ei 
to  settlers  under  the* homestead  laws  at? 
$1.26  per  acre,  the  proceeds  of  which  and 
of  the  sale  of  pine  lands  to  be  put  into  the 
Treasury  of  the  United  States  for  the  bene- 
fit of  the  Indians.    Section  7. 

The  Department  at  first,  as  we  have  seen. 
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ngsidod  oolj  agrlcultanl  landB  m  allot- 
table,  making  no  diBtinction  between  eeded 
and  the  reserved  .part  of  the  reservation. 
In  the  reserved  part  (diminished  reserva* 
tion),  that  iB,  the  part  that  was  to  be  al« 
loted,  there  was  no  distinction  made  be- 
tween pine  land  and  agricultural  lands.  In 
the  ceded  part  there  was  a  distinction,  but 
only  in  the  manner  of  their  disposition. 
Neither  was  allottable,  not  because  of  their 
character,  but  because  of  their  situation. 
The  Indian  Department^  as  we  have  seen, 
took  back  its  ruling,  and  even  if  it  was 
not  done  under  the  compulsion  of  the  Steen- 
erson  act^  plaintiffs  might  have  no  ground 
of  complaint.  Odrtainly  not  if  the  first  rul- 
ing was  made  under  a  misapprehension  of 
the  Nelson  act^  as  the  eourt  of  appeals 
strongly  intimates.  However,  the  Depart- 
ment justifies  its  last  ruling  under  the 
Steenerson  act»  and  upon  the  decision  of 
the  eourt  of  appeals  stistaining  that  ruling 
plaintifiTs  assign  error. 

It  becomes  necessary,  therefore,  to  con- 
sider the  Steenerson  act,  and  it  may  be  well 
to  repeat  somewhat  The  Steenerson  act 
authorized  the  President  to  allot  160  acres 
of  land  ''to  each  Chippewa  Indian  now  legal- 
ly residing  upon  the  White  Earth  Reserva- 
tion under  the  treaty  or  laws  of  the  United 
States."  And  it  was  provided  that  where 
an  allotment  had  theretofore  been  made  of 
less  than  160  acres,  and  additional  allot- 
ment should  be  made,  which,  together  with 
the  land  already  allotted,  should  not  ex- 
oeed  that  amount.  The  act  is  very  direct 
as  to  quantity,  and  there  is  no  qualification 
as  to  the  character  of  the  land  to  be  allot- 
ted, and  no  classification  of  the  lands  to 
cause  misunderstanding.  The  general  allot- 
ment act  and  the  act  of  February  28,  1891, 
^are  referred  to,  but  only  to  adopt  the  man- 
gner  of  the  allotment  and  the  effect  of  the 
•  patent.*  The  provision  is:  ''The  allotment 
•hall  be,  and  the  patent  issued  therefor,  in 
the  manner  and  having  the  same  effect  as 
provided  in  the  general  allotment  act." 
The  manner  of  allotment  is  one  thing  and 
the  kind  of  land  to  be  allotted  is  another, 
and  cannot  well  be  confounded,  and  we  can- 
not hold  that  Congress  did  not  observe  or 
intend  to  make  the  distinction. 

It  is  contended  further  that  the  Mooers 
children,  being,  respectively,  four  and  six 
years  of  age,  were  not  entitled  to  an  origi- 
nal allotment  under  the  Nelson  act. 

The  lower  courts  disagreed  as  to  this  con- 
tention, the  circuit  court  supporting  it  and 
the  circuit  court  of  appeals  deciding  that  it 
was  untenable.  Plaintiffs  urge  that  the  cir- 
cuit court  of  appeals  fell  into  error  by  as- 
suming that  §  1  of  the  act  of  February  8, 
1887,  was  part  of  the  Nelson  act,  and  hence 
decided  that  the  power  of  the  President  to 
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make  allotments,  whidi  was  given  by  ths 
former,  was  a  continuing  power,  and  could 
be  exercised  from  time  to  time  in  favor  of 
those  bom  upon  the  reservation  subsequent 
to  the  first  order.  It  is,  however,  insisted 
that  under  the  Nelson  act  the  power  to 
make  allotments  was  taken  from  the  Presi- 
dent and  vested  in  conunissioners,  and  that 
the  provision  relied  on  by  the  circuit  court 
of  appeals  was  omitted  from  the  aet^  and 
it  is  insisted  further  that  if  it  be  considered 
part  of  the  act,  the  whole  of  the  provision 
must  be  considered,  and  that  it  limits  an 
allotment  to  ^  of  a  section  to  any  single 
person  then  livings  or  who  should  be  bom 
prior  to  the  date  of  the  order  directing  an 
allotment  of  lands.  Undoubtedly,  if  that 
part  of  the  provision  had  remained  the  law, 
an  allotment  of  80  acres  could  not  have  been 
made;  but  plaintiffs  concede  that  it  did  not 
remain  the  law.  It  was  superseded  by  the 
act  of  February  28,  1891,  and  they  admit 
that  "the  Land  Department  has  treated  the 
act  of  February  28,  1891,  as  amending  §  1  ^ 
of  the  act  of  1887.  By  such  amendment  ei 
the  classification *fotmd  in  the  act  of  Feb-* 
ruazy  8,  1887,  is  entirely  omitted,  and  the 
language  is:  'To  each  Indian  located  tiiere- 
on,  one-eighth  of  a  section  of  land.' "  The 
conclusion  that  plaintiffs  draw  from  that 
provision  is  that  being  on  the  reservation  at 
the  instant  of  time  the  act  was  passed  is  a 
necessary  condition.  But  such  condusioii 
misses  tiie  meaning  of  the  word  "located.* 
Of  itself  it  has  no  reference  to  time.  It 
has  reference  entirely  to  place,  and  is  used 
to  designate  upon  what  Indians  the  powers 
given  by  the  act,  when  exercised,  should 
operate,— -that  is,  "to  each  Indian  located* 
on  the  reservation.  The  act  was  a  part  ol 
a  scheme  of  legislation  to  have  existence 
and  continuity  of  action  until  its  purpose 
should  be  completely  fulfilled.  See  Oakea 
V.  United  Stotes,  97  C.  a  A«  139,  172  Fed. 
304. 

This  being  so,  the  Steenerson  act  is  easUyj 
seen  to  be  a  part  of  the  plan  of  legislatioot 
and,  contrary  to  the  contention  of  plaintiffs* 
did  modify  and  change  the  prior  acts  ol 
Congress  by  superseding  certain  of  theiv 
provisions  and  enlarging  the  quantity  ^ 
land  to  be  allotted. 

It  is  finally  contended  that  Secretary 
Garfield  had  no  power  to  set  aside  the  allot* 
ments  to  plaintiffs  on  an  «v  porte  appeaL 
In  other  words  thej  were  entitled  to  notice 
and  opportunity  to  be  heard.  Garfield  t« 
United  States,  211  U.  8.  249,  53  L.  ed.  168, 
29  Sup.  Ct.  Rep.  62.  The  only  evidenoe 
offered  to  sustain  the  contention  is  that  of 
an  attorney,  who  testified  that  he  appeared 
"before   the   Department   for   Warren 
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Fairbanks  in  this  ease,"  and  that  he  "did 
not  learn  until  after  the  decision  had  been 
rendered  on  the  rehearing  or  appeal"  that 
an  appeal  had  been  taken  from  the  letter 
or  order  of  the  Commissioner  of  Indian  Af- 
fairs of  July  13,  1906,  in  which  the  Ck)m- 
missioner  directed  the  agent  not  to  cancel 
the  allotments  to  Warren  and  Fairbanks, 
and  to  restore  the  allotments  to  them.  It 
may  well  be,  urged  by  the  government,  that 
such  testimony  does  not  preclude  the  in- 
9  f erence  that  other  attorneys,  or  Warren,  or 
gthe  father  of  the  Fairbanks,  had  notice. 
•  We,  however,  do  not*eonsider  the  inference 
material.  It  is  manifest  that  the  proceed- 
ings were  single  and  continuous,---at  one 
time  the  Mooers  prevailing,  at  others  the 
plaintiffs,  and  finally  the  Mooers;  and  all 
were  chargeable  with  notice  of  what  was 
happening  in  regard  to  their  rights.  We 
have  seen  that  an  allotment  to  the  Mooers 
children  and  that  to  plaintiffs  were  made 
without  notice.  The  Mooers  had  a  subse- 
quent hearing,  it  is  true,  and  the  cancela- 
tion of  the  allotments  to  them  ordered  to 
be  set  aside.  The  latter  order  was  sus- 
pended and  an  investigation  instituted,  up- 
on which  one  Secretary  decided  in  favor  of 
plaintiffs  and  another  Secretary  decided 
In  favor  of  the  Mooers.  The  latter  was 
considered  as  the  final  decision,  and  plain- 


tiffs have  sought  iti  review  In  this  proceed- 
ing. 

It  is  objected  by  the  government  that  the 
Mooers  children  are  necessary  parties.  The 
point  was  suggested  by  the  court  of  ap- 
peals, but  passed  by,  as  the  court  said,  be- 
cause counsel  had  not  raised  it.  A  doubt 
was  expressed,  however,  if  a  decree  eould 
be  rendered  seriously  affecting  the  rights  of 
the  Mooers  childr^  without  their  being 
made  parties.  A  query  to  the  same  effect 
was  made  in  Oakes  v.  United  States,  su- 
pra. 

The  jurisdictional  act  has  this  provision 
as  to  a  suit  brought  under  it: 

'In  said  suit  the  parties  thereto  shall  be 
the  claimant^  as  plaintiff,  and  the  United 
States,  as  party  defendant."  It  may  well 
be  contended,  therefore,  that  the  United 
States  stands  in  judgment  for  all  opposing 
claimants;  not»  it  may  be,  excluding  the 
power  of  the  court  to  permit  them  to  come 
in,  or,  in  its  discretion,  to  order  them  to  be 
brought  in.  However,  we  are  not  called 
upon  to  decide  the  question.  Upon  the  suit 
brought  and  case  made  hy  plaintiffs  we 
decide  that  they  have  no  grounds  for  the 
relief  they  pray. 

The  decree  of  the  Oironit  Oourt  of  Ap- 
peals is  affirmed* 
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(223  U.  S.  227.) 
UNITED    STATES    FTDELITY   &   GUAR- 
ANTY COMPANY,  Appt., 

V. 

A.  SANDOVAL  and  P.  Sandoval. 

Pbincipal  and  Subktt  (8  185*)— Reim- 
bursement OF  Surety  — **  Voluntary 
Payment.** 

1.  The  payment  of  the  judgment  in  good 
faith  by  the  surety  on  an  appeal  bond,  after 
an  affirmance  on  the  appeal  to  a  territorial 
supreme  court,  and  after  receiving  notice 
from  the  governor  that  unless  the  judg- 
ment were  paid  the  surety  would  forfeit  its 
right  to  do  business  in  the  territory,  can- 
not be  said  to  have  been  made  voluntarily 
or  negligently,  so  as  to  defeat  the  surety's 
right  to  reimbursement  from  its  principals, 
although  execution  had  not  then  issuea  on 
the  judgment,  and  the  governor  may  not 
have  had  the  power  to  carry  out  his  threat. 

pSd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  S9  S24-638 ;    Dec.  Dig.  |  185.* 

For  other  deflolticns,  see  Words  and  Phrases, 
vol.  S,  pp.  7352-7354,  7830.] 

Pbincipal  and  Surety  (8  185*)— Bight 
OF  Surety  on  Appeal  Bond  — Taking 
Security  from  Judgment  Creditor. 

2.  The  surety  on  an  appeal  bond  may  re- 
cover from  its  principals  the  amount  of 
the  judgment  which  it  paid  after  an  affirm- 
ance on  the  appeal  to  a  territorial  supreme 
court,  although,  when  making  such  pay- 
ment, it  took  from  the  judgment  creditor 
a  bond  with  collateral  security  conditioned 
for  the  reimbursement  of  the  money  so  paid 
in  case  the  judgment  should  be  reversed  on 
a  proposed  further  appeal  to  the  Federal 
Supreme  Court,  since  the  surety,  by  so 
acting,  was  not  speculating  out  of  its  prin- 
cipals, but  was  benefiting  them  by  acquir- 
ing security  to  which  they  could  be  subro- 
gated in  case  of  a  reversal  of  the  judgment. 

tBd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  18  524-638;    Dec.  Dig.  S  185.*] 

[No.  125.] 

Submitted    December    18,    1911.     Decided 
February  19,  1912. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  modified,  and  affirmed  as  modi- 
fied, a  judgment  of  the  District  Court  of 
Santa  Cruz  County,  in  that  territory,  in 
favor  of  plaintiff  in  an  action  on  an  appeal 
bond.  Reversed  and  remanded  for  further 
proceedings. 

See  same  case  below,  12  Ariz.  348,  100 
Pac.  816. 

The  facts  are  stated  in  the  opinion. 

Mr.  Eugene  S.  Ives  for  appellant. 

Messrs.  Frank  P.  Flint,  Henry  S.  Van 
Dyke,  and  G.  Bullard  for  appellees. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 
Action  to  recover  the  sum  of  $10,628.33 
•  and  certain^ezpenses  on  aeeount  of  a  judg- 
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ment  recovered  against  appellees  and  paid 
by  appellant,  as  surety  on  an  apjieal  bond 
executed  at  the  request  of  appellees. 

The  action  was  brought  and  tried  in  the 
district  court  of  Santa  Cruz  county,  second 
judicial  district  of  the  territory  of  Arizona, 
and  resulted  in  a  judgment  for  the  sum  of 
$14,683.25  in  favor  of  appellant.  On  appeal 
to  the  supreme  court  of  the  territory  the 
judgment  was  reversed.  Thereupon  the  case 
was  brought  here. 

There  is  no  dispute  about  the  facts.  One 
£pes  Bandolph  recovered  a  judgment 
against  the  appellees  for  the  sum  of  $10,- 
528.33,  from  which  they  appealed  to  the 
supreme  court  of  the  territory.  They  ap- 
plied to  appellant  for  a  bond  to  be  given 
on  appeal  to  stay  the  judgment.  In  the 
application  for  the  bond  they  covenanted 
"to  reimburse  said  company  [appellant] 
for  any  and  all  loss,  costs,  charges,  suits, 
damages,  counsel  fees,  and  expenses  of  what* 
ever  kind  or  nature  which  said  company 
shall,  or  may,  for  any  cause,  at  any  time, 
sustain  or  incur  or  be  put  to  for  or  by  rea- 
son or  in  consequence  of  said  company  hav- 
ing entered   into  or  executed  said  bond." 

The  judgment  against  appellees  was  af- 
firmed by  the  supreme  court  and  a  judg- 
ment rendered  against  them  and  the  guar- 
anty company  (appellant  here)  for  the 
amount  recovered  in  the  lower  court,  with 
interest  and  costs,  on  the  27th  of  March, 
1908. 

About  the  24th  of  June,  1908,  the  com- 
pany received  notice  from  the  governor  of 
the  territory  to  the  effect  that  the  judg- 
ment of  the  supreme  court  had  not  been 
paid;  that  more  than  thirty  days  had 
elapsed  from  its  rendition;  and  that  un- 
less it  was  paid  or  sufficient  excuse  for  its 
nonpayment  shown,  the  company  would  for- 
feit its  rights  to  transact  business  as  a  sure- 
ty company  in  Arizona.  The  companjf 
notified  appellees  by  telegraph  of  this  no- 
tice, but  they  failed  to  pay  the  judgment 
or  to  perfect  an  appeal  from  it  to  thiiei 
court,  and  therefore  the* company  (appel-? 
lant)  paid  Randolph  the  amount  due  on 
the  judgment,  and  interest,  amounting  to 
the  Buja  of  $11,484.95.  The  appellant  also 
incurred  certain  expenses  which,  with  the 
judgment  paid,  amounted  in  all  to  the  sum 
of  $13,911.70. 

With  unimportant  variations,  the  eom- 
plaint  alleged  the  facts  which  were  found 
by  the  court.  The  appellees  demurred  to 
the  complaint  for  insufficiency,  and  also 
answered,  denying  some  of  its  allegations 
and  admitting  others.  They  admitted  the 
recovery  of  judgment  against  them  and  the 
application  for  the  bond,  but  denied  that 
the  surety  company  had  received  notice  from 
the  governor,  as  alleged,  or  that  the  com- 
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pany  paid  Randolph  for  them  in  satisfac- 
tfon  of  the  judgment  any  sum  of  money, 
or  that  any  aum  was  due.  They  alleged 
that  after  the  judgment  was  affirmed  hy  the 
supreme  court  of  the  territory  and  a  rehear- 
ing denied,  notice  of  appeal  to  this  court 
was  duly  given,  and  that  the  cause  was 
transferred  to  this  courts  where  it  was  at 
the  time  of  the  answer;  that  no  execution 
had  been  issued  on  the  judgment^  and  that 
if  the  company  had  paid  the  judgment,  it 
did  so  by  reason  of  its  own  negligence,  toI- 
untarily,  and  not  at  the  request  of  appel- 
lees, or  by  any  order  of  the  court,  or  in 
satisfaction  of  the  judgment. 

"The  testimony  shows,"  the  supreme 
court  said,  "that  on  March  27,  1908,  the 
judgment  of  the  district  court  was  affirmed 
in  this  court,  and  that,  pursuant  to  the 
provisions  of  paragraph  1692,  Bey.  Stat. 
1901,  judgment  was  also  entered  against  the 
guaranty  company  as  surety  upon  the  appeal 
bond.  Thereafter,  within  the  time  allowed 
by  law,  a  motion  for  a  rehearing  was  made, 
which  motion  was  denied  by  this  court  May 
19,  1908.  The  action  having  been  tried  be- 
fore the  court  without  a  jury,  an  appeal 
to  the  Supreme  Court  of  the  United  States 
^  from  the  judgment  of  this  court  was  prayed, 
nand  was  allowed  by  one  of  the  justices  of 
•  the  eourt*on  June  20,  1908.  In  the  order 
allowing  the  appeal  it  was  directed  that 
the  judgment  be  stayed  upon  the  appel- 
lants filing  their  supersedeas  bond  in  the 
sum  of  $20,000,  to  be  approved  by  any  jus- 
tice of  this  court.  This  order  was  filed  with 
the  clerk  June  22,  1908.  A  bond  in  proper 
form  was  approved  by  one  of  the  justices 
on  July  14th,  and  filed  with  the  clerk  on 
July  15,  1908.  Citation  was  issued  July  18, 
1908,  and  served  on  July  31,  1908.  It  also 
appears  that  on  or  about  June  18th  the 
Judgment  creditor,  Randolph,  demanded  of 
the  guaranty  company  that  it  pay  the  judg- 
ment; that  on  June  24,  1908,  the  guaranty 
company  paid  the  judgment  in  full,  and 
thereafter,  and  as  part  of  the  transaction, 
took  from  Randolph  a  bond,  with  collateral 
security,  for  the  return  of  the  amount  paid 
him,  with  interest,  should  the  Supreme  Court 
of  the  United  States  reverse  the  judgment 
of  this  court."  [12  Ariz.  352,  100  Pae. 
816.] 

The  supreme  court  sustained  the  trial 
court  in  holding  the  complaint  sufficient 
and  stating  a  cause  of  action,  but  it  decided 
that  the  court  erred  in  giving  judgment  for 
the  amount  paid  by  the  company  to  Ran- 
dolph, because  it  had  not  surrendered  to 
appellees,  its  principals,  the  security  it  had 
taken  from  Randolph.  The  courts  however, 
decided  that  the  company  could  recover  from 
ftppellees  "such  amount  as  it  reasonably  ez* 
fended  in  connection  with  the  adjuatmoil  * 


of  the  matters  for  which  it  holds  no  se- 
curity.'' These  expenses  were  found  to 
amount  to  the  simi  of  $544.50,  upon  which 
interest  was  adjudged  at  6  per  cent  from 
August  3,  1908,  to  the  date  of  the  judgment. 
The  judgment  of  the  district  court  was  mod- 
ified and  reduced  to  the  amount  indicated* 
and,  as  modified,  affirmed,  "but  without 
prejudice  to  the  rights  of  the  guaranty  com- 
pany to  bring  such  further  action  as  may 
be  necessary  to  establish  its  rights,  should 
a  right  of  reimbursement  of  the  amount  of 
the  judgment  accrue  to  it."  ^ 

The  bond  taken  by  appellant  of  Randolph,  g 
the*  judgment  creditor,  is  made  the  deter- « 
mining  element  by  the  supreme  court  of  the 
territory.     The  bond  was  the  outcome  of 
certain  conversations,  prior  to  the  payment 
of  the  judgment,  between  a  representative 
of  the  company  and  Randolph.    A  disagree- 
ment arose  as  to  the  effect  of  the  conver- 
sations, the  representative  contending  that 
Randolph  agreed  to  refund  the  money  if  it 
should  appear  under  any  proceeding  which 
should  be  started  that  it  was  not  proper 
for  the  company  to  have  paid  the  money. 
Randolph's  attorney  contended  that,  as  a  su- 
persedeas bond  might  have  been  filed  at  the 
very  moment  that  the  money  was  being  paid 
in  the  event  that  it  should  transpire  that 
such  bond  was  filed  prior  to  the  payment* 
Randolph  would  return  the  money.    In  oon- 
sequence  of  this  dispute,  Randolph  ezecut-  . 
ed  a  bond  to  the  guaranty  company  in  the 
sum  of  $20,000,  which  recited  the  proceed- 
ings in  the  litigation  and  payment  of  the 
judgment  to  Randolph,  and  that  the  appel- 
lees herein  were,  on  the  24th  of  June,  1908, 
proceeding  to  appeal  to  the  Supreme  Court 
of  the  United  States,  but  had  not,  on  said 
date,  perfected  their  appeal,  but  "have,  at 
the  date  of  these  presents,  duly  appealed 
to  the  Supreme  Court  of  the  United  States 
from  the  said  judgment;"  it  was  agreed  that 
if  that  court  should  affirm  the  judgment,  or 
if  it  should  reverse  the  judgment,  and  Ran- 
dolph should  refund  the  money  paid  to  him 
by  the  company,  then  the  obligation  to  be 
void;  otherwise  to  remain  in  full  force  and 
effect.    Randolph  further  agreed  as  collater- 
al security  for  the  bond  that  he  would  de- 
posit)  and  he  did  deposit,  with  the  guaranty 
company,  26,000  shares  of  the  capital  stock 
of   the   Huntington   Beach   Company,   with 
the    right    in    the    company,    if    Randolph 
should  not  refund  the  money  after  the  re- 
versal   of   the   judgment   by  the   Supreme 
Court  of  the  United  States,  to  sell  the  stock 
and  apply  the  proceeds  to  the  payment  of 
the  amount  paid  by  it,  the  company.    Up-  ^ 
on  the  affirmance  of  the  judgment  or  difl*g 
missal  of  the*appeal,  the  stock  was  to  be* 
retained  to  Randolph,  and  Randolph  hiid 
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the  right  to  withdraw  sach  stock  and  sub- 
stitute other  collateral  security. 

The  supreme  court  of  the  territory,  as 
we  hB,ye  seen,  made  this  bond  and  security 
the  controlling  factor  in  its  decision.  The 
court  held  that  the  payment  of  the  Judg- 
ment was  not  premature, — in  other  words, 
not  voluntary.  In  this  we  agree  with  the 
eourt^  Appellant  was  not  bound  to  wait 
the  issuance  of  an  execution.  The  affirm- 
ance of  the  judgment  fixed  its  liability.  Bab- 
bitt V.  Finn  (Babbitt  v.  Shields),  101  U.  S. 
7,  16,  25  L.  ed.  820,  822.  And  in  deter- 
mining the  character  of  the  payment  as 
Toluntary  or  negligent,  as  alleged  by  ap- 
pellees in  their  answer,  the  threat  of  the 
goTemor  must  be  given  account,  even  if  it 
be  granted  that  he  had  no  power,  as  held 
by  the  supreme  court  of  the  territory  in 
this  case,  to  revoke  the  license  of  appellant 
to  do  business  in  the  territory.  Such  rul- 
ing had  not  then  been  made,  and  an  at- 
tempted exercise  of  such  power  would  have 
,  been  injurious  to  appellant  to  yield  to  or  re- 
sist. Appellant  certainly  acted  in  good 
faith,  and  discharged  the  duty  that  it  was 
assured  it  had  assumed  under  the  law. 
However,  this  may  not  be  of  consequence, 
and  we  pass  to  the  consideration  of  the 
ground  upon  which  the  supreme  court  of  the 
territory  based  its  decision.  The  court 
held,  as  we  have  seen,  that  appellant  was 
justified  in  paying  the  judgment,  and,  hav- 
ing paid  the  judgment,  it  was  entitled  to  re- 
imbursement^ but  to  no  more,  the  court 
said,  than  reimbursement,  and  held  that  the 
only  outlay  it  had  incurred  was  for  certain 
expenses,  and  limited  the  judgment  to  their 
amount. 

The  court  argued  that  appellant  was  se- 
cured for  all  else,  and  that  therefore  its 
payment  was  not  "an  absolute  one,  but  one 
conditioned  that  the  judgment  be  affirmed 
by  the  Supreme  Court,  since  it  has  taken 
^  and  holds  security  satisfactory  to  it  for  the 
g  return  of  the  money,  with  interest,  in  the 
*  event  the  judgment  is*  reversed."  And 
such  event  happening,  the  court  concluded, 
would  result  in  the  payment  to  appellant 
twice.  In  other  words,  if  the  judgment 
should  be  sustained,  it  would  collect  the 
amount  of  appellees ;  if  the  judgment  should 
be  reversed,  it  would  collect  the  amount  of 
Randolph.  This,  the  court  said,  would  be 
inequitable;  and  that  therefore  appellant 
could  not  "claim  reimbursement  from  its 
principals  until  its  actual  loss  is  ascer- 
tained; or,  at  least,  it  may  not  recover 
without  surrendering  the  security  to  its 
principals." 

The  court's  conclusion,  we  think,  is  not 
Justified.  It  would  indeed  be  inequitable 
to  permit  appellant  to  collect  more  than 
once  the  money  paid  by  it,  but  onoe,  at  least, 


it  is  entitled, — a  result  which  it  seeks  by 
this  suit.  Having  paid  money  for  its  prin- 
cipals, it  did  not  "speculate"  out  of  them 
by  reinforcing  their  responsibility  to  it  by 
taking  security  from  Randolph.  It  was 
bound  by  the  judgment,  which  it  paid  equal- 
ly with  appellees,  though  on  account  of 
them.  It  was  under  an  absolute  duty  to 
pay,  but  there  were  contingencies  upon 
which  the  payment  would  have  to  be  re- 
funded by  Randolph,  and  to  secure  itself 
it  took  security  from  him.  We  repeat,  it 
was  not  speculating  out  of  its  principals^ 
but  was  benefiting  them.  It  acquired  se- 
curities to  which  they  could  be  subrogated 
in  the  event  the  judgment  obtained  by  Ran- 
dolph should  be  reversed.  This  represents 
the  parties'  rights  on  this  record.  In  ad- 
dition, however,  we  may  say  that  we  know 
that  the  Judgment  was  not  reversed,  and 
that  appellees'  liability  to  Randolph  has 
been  affirmed.  Sandoval  t.  Randolph,  222 
U.  S.  161.  56  L.  ed.  142.  32  Sup.  Ct  Rep.  48. 
Judgment  reversed  and  eause  remanded 
to  the  Supreme  Court  of  the  State  of  Art- 
Eona  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


cm  V.  8.  16S.) 

NEW    YORK    CONTINENTAL    JEWEUi 
FILTRATION  COMPANY,  Plff.  in  Bn^ 

v. 

DISTRICT  OF  COLUMBIA. 

DiSTBIOT  OF  COLTTKBIA  (S  16*)— CONTBACTS 
— CONSTBUOnON. 

The  cost  of  changing  sewers  and  water 
mains  both  inside  and  outside  of  a  railroad 
right  of  way,  made  necessary  by  the  elimi- 
nation of  grade  crossings,  pursuant  to  the 
act  of  February  12,  1901  (31  Stat,  at  L. 
767,  chap.  353),  and  February  28,  190S 
(32  Stat,  at  L.  909,  chap.  866),  is  chaiig*- 
able  to  the  railway  company's  contract  or^ 
under  an  agreement  between  such  contractor 
and  the  District  of  Columbia,  by  which  tiie 
District  was  to  make  the  necessarv  changes 
in  sewers  and  water  mains  upon  deposit  by 
the  contractor  of  the  estimated  cos^  where 
such  estimate  was  more  than  60  per  cent 
in  excess  of  what  the  changes  within  tha 
right  of  way  would  cost,  and  where  a  diffex^ 
ent  conclusion  could  only  be  reached  upon 
the  supposition  that  the  earlier  act  con- 
trolled and  was  thought  by  the  District  to 
control,  while  in  fact  the  District  tiiought 
that  the  later  act  controlled,  and  required 
all  the  changes  to  be  made  at  the  expense 
of  the  railway  company,  and  therefore  of 
the  contractor,  its  aurent. 

[Ed.  Note.-*For   other  caMS,   see   District  of 
Columbia,  Cant.  Dig.  I  11;   Doc  Dig.  I  lA.*] 

[No.  145.] 

Argued  December  22,  1911.    Decided  F^ 
ruary  19,  1912. 


*For  other  cues  mo  samo  topio  it  |  inniBaB  In  Doe.  it  Am.  Digs.  1907  to  date,  it  Rop'r  Indoxoe 


lOlL  NSW  YOfiK  COKTL.  JEWELL  FILTN.  €X).  ▼.  DISTRIOT  OF  CX)LUMBLL    SOI 


IN  EREOR  to  iU  Court  of  Appeals  of 
the  District  of  Columbia  to  roYiew  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  Distriet  in  favor  of 
plaintiff  in  an  action  of  assumpsit^  for  less 
than  the  amount  elaimed.    Af&rmed. 

See  same  ease  below,  33  App.  D.  C  377. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  H*  Hayden  for  plaintiff  in 
error. 

Mr.  Edward  H.  Tbonuui  for  defendant 
in  error. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion  of  the  court: 
le     Action  of  assumpsit  by  plaintiff  in  error 

•  in  the  supreme*eourt  of  the  District  of  Col- 
umbia to  recover  the  sum  of  $7,172.97, 
elaimed  by  it  as  the  amount  of  unexpended 
balances  of  three  deposits  made  by  it  with 
the  District^  to  cover  the  cost  of  certain 
work  undertaken  by  the  District  for  it. 

The  case  was  tried  to  a  jury,  which,  un- 
der the  instructions  of  the  oourt»  returned 
a  verdict  for  the  plaintiff  in  the  sum  of 
$1,089.79,  with  interest,  upon  which  judg- 
ment was  duly  entered.  The  judgment  was 
affirmed  by  the  court  of  appeals.  We  shall 
refer  to  plaintiff  in  error  as  plaintiff  and 
to  the  defendant  in  error  as  the  District 

Hie  controversy  grows  out  of  work  re- 
quired to  be  done  by  certain  acts  of  Con- 
gress for  the  elimination  of  grade  crossings 
on  the  line  of  the  Baltimore  &  Potomac  Rail- 
road Company,  in  the  dty  of  Washington, 
and  requiring  the  railroad  company  to  de- 
press and  elevate  its  tracks,  and  to  enable 
it  to  relocate  parts  of  its  railroad  there- 
in, and  for  other  purposes.  31  Stat,  at  L. 
767,  chap.  353.  The  scheme  of  improve- 
ment was  quite  extensive,  and  the  act  de- 
scribed in  detail  the  changes  to  be  made  in 
the  grades  of  streets  in  connection  with  the 
change  of  the  location  of  the  railroad  com- 
pany's tracks  and  station. 

Section  9  of  the  act  is  the  one  with  which 
we  have  most  concern.  It  provides  as  fol- 
lows, omitting  parts  not  essential  to  be 
quoted: 

"Sea  9.  That  the  entire  cost  and  expen- 
ses of  the  revision,  changes,  relocations,  and 
improvements  of  and  in  said  railroad,  as 
authorized  and  required  by  the  preceding 
sections  of  this  act,  and  of  all  structures 
connected  therewith  or  incidental  tliereto, 
shall  be  borne,  paid,  and  defrayed  in  man- 
ner following,  to  wit:  The  said  Baltimore 
A  Potomac  Railroad  Company  shall  bear, 
pay,  and  defray  all  cost  and  expense  of 
the  relocations,  elevation  and  depression  of 
its  tracks,  within  the  limits  of  its  right  of 
^  way,  as  are  authorized  and  required  by  this 
gaot.    .    .    .    All  other  costs,  expensesy  and 

•  damages  resulting  from,*  incidental  to^  or 


connected  with,  the  revisions,  ehanges,  and 
improvements  in  alignment  and  grades  d 
said  railroad,  or  the  relocations  thereof  hf 
this  act  required  and  authorized,  and  from 
changes  in  the  grades  of  the  streets  or  the 
railroad  •  •  .  shall  be  borne,  paid,  and 
defrayed  in  manner  following,  to  wit:  Fifty 
per  centum  thereof  by  the  United  Statei 
and  the  remaining  fifty  per  centum  thereof 
by  the  District  of  Columbia.  •  •  •  All 
work  within  the  limits  of  said  railroad  eom* 
panjr's  right  of  way  •  •  •  shall  be  done 
by  said  railroad  company  to  the  satisfa^ 
tion  and  approval  of  the  commissioners  of 
the  District  of  Columbia,  who  are  author* 
ized  to  exeroise  such  supervision  over  the 
same  as  may  be  necessary  to  secure  the 
proper  construction  and  maintenance  of 
the  said  work.  And  all  work  which  is  with* 
out  the  limits  of  the  right  of  way  •  .  • 
shall  be  done  by  the  District  of  Columbia."* 

There  were  quite  radical  modifications  oi 
the  plan  for  the  railroad  terminal,  madi 
by  an  aet  passed  in  1903.  32  Stat  at  I* 
900,  chap.  856.  Among  other  things,  i( 
provided  for  the  construction  of  tunnels* 
It  is,  however,  contended  by  plaintiff  thai 
the  distribution  of  the  cost  of  the  work, 
as  provided  in  §  0  of  the  prior  act,  was  wtt 
clumged.  The  Distriet  contends  that  ^Jie 
deposits  made  by  the  plaintiff  were  for 
work  to  be  done  by  the  latter,  and  that  the 
work  which  was  done  by  it,  the  District, 
was  upon  construction  neither  contemplat- 
ed nor  authorized  by  the  act  of  190),  but 
was  embraced  in  the  new  location  directed 
by  the  act  of  1903,  and  was  imposed  by 
the  latter  act  upon  the  railroad  oempany, 
and  was  done  by  the  plaintiff  as  agent  of 
the  railroad  company. 

In  pursuance  of  the  acts  of  Congress,  the 
railroad  company  prepared  a  plat  of  its 
proposed  line,  extending  from  Second  street 
and   Virginia   avenue   southwest   to   First 
street  and  Massachusetts  avenue  northeast.^ 
This  embraced  the  change  neoessary  to  con-»o 
nect  its  tracks  with  the* new  Union  sta*» 
tion.     The   plat  shows  the  course  of  the 
tunnels  in  question.    The  railroad  company 
engaged  plaintiff  to  conitruct  the  tunnels, 
and  plaintiff  proposed  to  the  District  that 
the  District  perform  that  portion  of  the 
work  involved  in  changing  and  relocating 
the  eewers  and  water  mains. 

The  following  letter  was  written  by  the 
engineer  eommission#/r  of  the  District  to 
plaintiff: 

Washington,  July  22,  1903. 
The  New  York  Continental  Jewell  Filtn^ 

tion  Company, 

New  Yorti,  N.  Y. 
Gentlemen : — 

Referring  tt^  our  oral  eonversation  of  Jo^ 
10^  in  which  you  requested  tha4  the  sewer 
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and  water  ehangea  neeenary  on  account  of 
the  conatruotion  of  the  tunnel  of  the  Penn- 
sylvania R.  R.  Company,  this  ci'^»  be  made 
by  this  office,  and  the  plat  whidi  you  left 
with  me,  I  would  state  that  the  estimated 
cost  of  making  the  changes  in  the  sewers  is 
$7,693,  and  of  changes  in  water  mains  is 
$488.  Deposit  slips  for  these  amounts  are 
herewith,  and  the  deposits  should  be  made 
separately,  and  upon  receipt  of  the  deposits 
the  work  will  be  done  by  this  office.  The 
water  department  made  some  modifications 
of  the  plan  suggested  by  you  in  the  drawings 
which  you  left,  with  the  object  of  obtaining 
better  circulation,  and  the  sewer  division 
increases  the  size  and  slope  of  the  proposed 
new  portion  of  sewer.  I  return  your  sug- 
gested plan. 

Very  respectfully, 

John  Biddle, 
Major,  Corps  of  Engineers,  U.  6.  A^, 
Engineer  Commissioner,  D.  C 

Subsequently   letters   were  addressed  to 

plaintiff  containing  estimates  of  necessary 

changes  in  the  water  mains  and  sewers^ 

caused  by  the  construction  of  the  tunnels, 

respectively,  $488  and  $7,693,  and  stating 

that  if  plaintiff  wished  the  District  to  do 

i«  the  work,  it  should  deposit  those  amounts 

g  with  the  collector  of  taxes  of  the  District. 

*  The* letters   were   dated,   respectively,   the 

SOth  and  21st  of  July,  1908. 

The  plaintiff  accepted  the  District's  of- 
fer to  make  the  changes  upon  making  the 
deposit  indicated. 

There  was  another  change  requested  by 
plaintiff  and  undertaken  by  the  District, 
an  estimate  of  which  was  furnished  and 
a  deposit  of  the  amount  made  by  plaintiff. 

On  May  11,  1904,  and  after  the  comple- 
tion of  the  work,  the  plaintiff  wrote  a  let- 
ter to  the  District,  in  which  it  stated  that 
it  had  deposited  with  the  collector  of  taxes 
of  the  District  certain  amounts  for  sewer 
changes  and  water  main  changes  "within 
the  right  of  way"  at  certain  designated 
points,  and  asking  for  a  statement  of  the 
work  and  a  return  of  the  unexpended  bal- 
ances. Receiving  no  reply,  plaintiff  ad- 
dressed another  letter  to  the  District  of 
the  same  purport.  There  was  other  cor- 
respondence, which  need  not  be  given,  as 
it  is  agreed  that  plaintiff  had  deposited 
$7,693  to  cover  the  cost  of  changes  in  sew- 
ers and  the  sums  of  $488  and  $600  to  cover 
the  cost  of  changes  in  water  mains;  that 
there  was  expended  on  sewers  within  the 
right  of  way  the  sum  of  $1,566.41,  and  on 
water  mains  $42.62,  total  $1,608.03,  which, 
being  deducted  from  the  amount  deposited  by 
plaintiff,  would  leave  an  unexpended  bal- 
ance of  $7,172.97,  if  plaintiff's  contention 
be  qorrect.    If,  on  the  other  hand,  the  con- 


tention of  the  District  be  correct,  and  plain- 
tiff is  chargeable  with  costs  of  work  done 
<  outside  of  the  right  of  way,  there  would  be 
a  balance  returnable  of  only  $1,089.79. 

The  contention  of  the  plaintiff  is,  as  we 
have  seen,  that  the  railroad  company  was 
only  required  to  defray  the  cost  of  work 
within  the  limits  of  its  right  of  way,  and 
that  plaintiff's  obligation  is  not  greater, 
as  it  only  undertook  to  do  the  work  for  the 
railroad  company.  In  other  words,  plaintiff 
contends  that  the  acts  of  1901  and  1903  are 
the  test  of  the  rights  of  the  parties.  The  go 
District  contends,  on  the  other  hand,  thatg 
those  acts  do  not  control  the  case.  *  The  * 
case  made  by  the  pleadings  and  the  evi- 
dence, the  District  insists,  "is  one  of  simple 
contract,  composed  of  an  offer  or  request 
by  the  plairtiff  to  the  defendant,  which 
the  defendant  accepted  and  performed."  It 
is  further  urged  by  the  District  that  if  the 
acts  of  1901  and  1903  can  be  regarded  as 
pertinent,  all  of  the  parties,  the  District, 
the  plaintiff,  and  the  railroad,  construed 
them  in  accordance  with  the  contention  of 
the  District.  It  is  urged  further  that  the 
act  of  1901  contained  no  reference  to 
changes  in  water  mains  and  tunnels,  and 
that  the  act  of  1903  "imposed  upon  the 
railroad  the  obligation  to  do  the  entire 
work,  thus  modifying  the  former  act,  and, 
in  return,  provided  for  the  payment  of  a 
large  sum  of  money  to  the  railroad." 

It  is  very  certain  that  the  act  of  1903 
introduced  new  features  into  the  scheme 
provided  for  by  the  act  of  1901,  and  gives 
support  to  the  contention  of  the  District. 
It  was  testified  by  the  assistant  engineer 
of  the  District  as  follows:  "The  tunnel 
was  not  contemplated  in  the  act  of  1901. 
It  was  built  pursuant  to  the  act  of  1903, 
and  takes  the  place  of  the  connection  that 
would  have  been  made  to  the  Sixth  street 
station,  had  that  station  remained  as  con- 
templated by  the  act  of  1901.  There  was 
no  tunnel  at  this  point  contemplated  by 
the  act  of  1901." 

But,  without  dwelling  further  upon  this 
contention,  we  shall  pass  to  the  other  con- 
tention of  the  District.  The  declaration 
in  the  case  alleges  that  plaintiff,  "acting 
in  that  behalf  as  the  agent  of  the  Phila- 
delphia, Baltimore,  ft  Washington  Rail- 
road Company,  was  engaged  in  construct- 
ing for  said  company  certain  tunnels  at 
and  about  the  intersection  of  New  Jersey 
avenue  and  D  street,"  which  the  railroad 
company  was  required  to  construct  under 
the  flusts  of  Congress  of  1901  and  1903. 

It   is   alleged   that  the   oonstruction   of 
the  tunnels  made  necessary  the  change  in 
the  location  of  certain  sewers  and  water  ^ 
mains.     That  estimates  were  made  by  theg 
^District  and  notice  given  thereof  to  plain-* 
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tiff,  coiiTeyiiig  an  offer  by  it  to  make  the 
ehanges,  provided  plaintiff  would  deposit 
the  cost  thereof  with  the  District.  That 
the  plaintiff  did  so  upon  the  condition  that 
the  District  would  use  so  much  of  the  de* 
posit  ae  would  be  necessary  to  make  the 
ehanges  "which  the  railroad  company  was 
required  to  perform  or  pay  for/'  and  re- 
turn whatever  balances  there  might  be  to 
plaintiff.    The  balances  due  are  stated. 

Issue  was  joined  on  the  declaration  by 
the  District^  and  it  set  up,  besides*  affirma- 
tive matter  of  defense. 

It  will  be  observed  that  a  contract  be- 
tween the  plaintiff  and  the  District  is  al- 
leged, and  we  are  to  inquire  whether  it 
was  established  or  whether  some  other  oon- 
tract  was  establiKhed.  The  facts  show  that 
the  company  approached  the  commissioners 
for  the  purpose  of  having  the  District  un- 
dertake the  work,  as  will  be  seen  by  the 
letter  of  July  22,  1903,  which  we  have 
quoted  above,  submitting  a  plan  of  the 
work,  which  was  changed  somewhat  by  the 
commissioners.  The  letter  was  addressed 
to  plaintiff,  and  contained  these  signifi- 
cant words:  "The  estimated  cost  to  you 
for  making  the  necessary  charges  in  sew- 
ers, caused  by  the  construction  of  tunnel 
K.  J.  ave.  and  D  street,  S.  K,  is  $7,093.'' 
In  the  other  letters  the  same  words  are 
used  as  to  water  main,  the  expense  being 
stated  at  $488  and  $600. 

Plaintiff  contends  that  under  the  circum- 
stances those  words  were  sufficient  to 
cause  it  "to  believe  that  the  District  un- 
derstood that  the  'necessary  changes'  would 
involve  costs  to  be  defrayed  by  the  govern- 
ment, or,  at  any  rate,  some  party  other 
than  the  company."  But  this  could  only 
be  on  the  supposition  that  the  act  of  1901 
controlled  and  was  thought  by  the  Dis- 
trict to  control.  The  District  tiiought  oth- 
erwise,— thought  the  act  of  1903  controlled, 
and  required  the  work  to  be  done  at 
the  expense  of  the  railroad  company,  and 
therefore  by  its  agent,  the  plaintiff;  and, 
cp  granting  this  position  could  be  disputed, 
?it  nevertheless  gives  meaning  to  the  lan- 
guage it  used  when  addressing  plaintiff  as 
undertaking  the  work  and  all  of  the  work, 
that  outside  and  that  within,  of  the  rail- 
road's right  of  way.  And  we  do  not  see 
how  plaintiff  could  have  understood  other- 
wise. If  the  words  did  not  necessarily  of 
themselves  point  to  plaintiff  as  the  party 
to  defray  the  expense,  the  amount  of  the 
deposit  required  indicated  that  it  was  to 
cover  the  work  outside  of  the  right  of  way. 
The  estimate  of  costs  and  deposits  re- 
quired amounted  to  $8,781,  and  yet  it  is 
admitted  that  the  cost  of  the  work  within 
the  right  of  way  or  space  covered  by  the 
tunnels  was  only  $1,608.03.    The  difference 


is  too  great  to  have  been  overlooked  or  its 
importance  and  meaning  misunderstood. 
It  is  attempted  to  be  explained,  but  in- 
adequately. The  necessity  of  the  work  was 
seen  by  plaintiff's  engineer  in  charge,  and 
he  also  saw  the  work  going  on  daily  out- 
side of  the  right  of  way.  He  explained  as 
follows:  "We  knew  that  the  estimated 
amount  was  excessive  for  that  which  was 
solely  within  the  right  of  way,  but  we  con- 
sidered that  we  were  protected  in  the  mat- 
ter by  the  law.  I  did  not  know  the  cost  of 
taking  out  64  feet  of  sewer  and  putting 
it  back.  I  had  no  estimate  on  it.  I  con- 
sider $7,693  for  taking  out  64  feet  of  sew- 
er an  excessive  amount.  I  did  not  know 
that  it  could  be  done  within  $1,600.  I 
made  no  estimate  at  all.  I  know  that 
the  total  estimate  submitted  was  largely 
in  excess  of  the  cost  of  work  required  with- 
in the  right  of  way.  ...  It  was  large- 
ly in  excess,  60  per  cent  or  more,  but  I 
only  looked  at  it  in  a  general  way.  I 
did  not  know  it  was  80  per  cent  more,  and 
did  not  figure  oat  the  actual  or  approxi- 
mate cost." 

We    repeat,    the    explanation    is    inade- 
quate.    An  excess  of  more  than  Hfty  per 
cent  in  an  estimate  of  the  work  within 
the   right  of  way  necessarily   pointed   to 
some  other  work,  and  plaintiff  was  called 
upon  then  to  make  objection  if  it  had  any.^ 
If  it  had  objected,  the  District  might  havcj» 
Vefused  to  deal  with  it,  and  insisted  upon* 
the  responsibility  of  the  railroad  company* 
It  is  now  in  a  different  situation.     This 
record   does   not   show  that  the   railroad 
company  ever  disputed   its  responsibility. 
Indeed,  there  is  evidence  which  makes  tht 
other  way. 

Judgment  affirmed. 


(W  u.  8.  asL) 

THOMAS  E.  JA(X>B  and  Frank  Hobson^ 

Plffs.  in  Err., 

V. 

S.  L.  ROBERT& 

Constitutional  "Law  ({  309*)— Process 
(J  96*)— Due  Pbocess  of  Law— Substi- 
tuted Sbbvicb. 

An  order  for  the  substituted  service  of 
summons  in  a  suit  to  quiet  title  to  certain 
lots  in  San  Diego,  California,  made  con- 
formably to  CaL  Code  Civ.  Proc  §  412,  is 
supported  by  a  sufficient  showing  of  dili- 
gent inquiry  to  satisfy  the  due-process-of- 
law  clause  of  U.  S.  Const.,  14th  Amend., 
where  it  was  made  upon  an  affidavit  which, 
after  reciting  the  proceedings,  including  the 
issue  of  the  summons  and  the  certificate  of 
the  sheriff  that  "after  diligent  search  and 
inquiry"  he  was  unable  to  nnd  the  "defend- 
ants or  either  or  any  of  them  in  this,  Saa 
Diego,  County,"  further  states  that  unsuc- 
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eessful  inquiries  ai  to  tha  whereabouts  of 
defendants  were  made  of  their  former  neigh- 
bors and  other  residents  of  San  Diego,  and 
of  certain  oountv  and  state  officers,  and  that 
plaintiff  himsolf  made  diligent  inquiry,  and 
had  no  knowledge  of  their  residence  or  post- 
office  address,  or  where  they  could  be  found. 
rSd.  Note.— For  other  caBes,  ■••  Conititutlonal 
Law.  Cent.  Dig.  H  929.  930;  Dec.  Dig.  |  SOO;* 
Procees.  Cent  Dig.  If  106-120;   Deo.  Dig.  I  9«.«] 

[Ko.  169.] 

Argued  January  26,   1912.     Decided  Feb- 
ruary 19,  1912. 

IN  EBBOR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judg- 
ment which  reversed  an  order  of  the  Su- 
perior Court  of  the  County  of  San  Diego, 
in  that  state,  setting  aside  a  Judgment 
quieting  title  to  lai^d  upon  substituted  serv- 
ice of  Uie  summons.    Affirmed. 

See  same  ease  below,  164  Oal.  807«  97 
Pao.  671. 
The  facts  are  stated  in  the  opinion. 
Mr.  Sam  Ferry  Smith  for  plaintiffs  in 
•rror. 
Messrs.    William   J.    Hossholder   and 
19  Samuel  Herrick  for  defendant  in  error. 

*    «  Mr.  Justice  McKeima  delivered  the  opin- 
ion of  the  court: 

The  question  involved  is  whether  a  judg- 
ment quieting  title  to  a  piece  of  land  in 
California,  against  plantiffs  in  error,  upon 
substituted  process  of  the  publication  of 
the  summons  under  the  statutes  of  that 
state,  constitutes  due  process  of  law  under 
the  14th  Amendment  to  the  Constitution 
of  the  United  States. 

The  judgment  was  rendered  in  1897,  and 
eight  years  afterwards  the  entry  of  judg- 
ment was  set  aside  by  the  trial  court  upon 
petition  of  plaintiffs  in  error,  on  the  ground 
that  the  facts  set  out  in  the  affidavit  for 
the  order  of  publication  did  not  show  the 
due  diligence  required  by  §  412  of  the  Code 
of  Civil  Procedure  of  the  state.  The  order 
was  reversed  by  the  supreme  court  of  the 
state.    164  Cal.  307,  97  Pae.  671. 

The  action  against  plaintiffs  in  error  was 
brought  by  defendant  in  error  in  the  su- 
perior court  in  the  county  of  San  Diego, 
state  of  California,  by  verified  complaint  on 
March  26,  1897,  upon  which  summons  was 
issued  and  returned  not  served  because  de- 
fendants in  the  action  (plaintiffs  in  error) 
oould  not  be  found.  An  amended  complaint 
wtfs  filed  April  3,  1897.  It  described  the 
land  as  lots  in  the  city  of  San  Diego,  of 
which  it  alleged  that  the  plaintiffs,  defend- 
ants in  error  here,  were  then  and  had  been 
for  a  long  time  in  possession,  claiming  title 
in  fee.  It  also  contained  the  usual  allega- 
tions that  the  defendants,  and  each  of  them. 


claimed  some  estate  or  interest  in  the  lan^ 
and  that  it  was  entirely  without  any  right 
whatever.  It  was  prayed  that  the  defend* 
ants  be  required  to  set  forth  the  nature  of 
their  or  his  claim,  that  it  be  determined  by 
the  decree  of  the  court,  and  that  they  and 
each  of  them  be  forever  enjoined  from  as- 
serting any  claim  in  and  to  the  lands  ad- 
verse to  the  plaintiffs.  General  relief  was 
prayed. 

Summons  was  issued  and  the  sheriff's  cer*  • 
tificats  of*retum  recited  that  "after  diligent? 
search  and  inquiry"  he  was  unable  to  find 
the  "defendants  or  either  or  any  of  them  in 
this,   San   Di^go,   county." 

An  affidavit  for  publication  of  summon! 
was  then  presented  to  the  court  and  filed* 
It  recited  the  proceedings,  including  tho 
issue  of  the  summons  and  its  return  by  the 
sheriff,  as  we  have  stated,  and  further  set 
forth  the  following^  among  other  matters: 

"That  the  cause  of  action  is  fully  set 
forth  in  his  verified  complaint  on  file  here- 
in; that  said  defendants,  or  either  or  any 
of  them,  after  due  diligence,  cannot  be  found 
within  this  state,  and  this  alfiant,  in  sup- 
port thereof,  states  the  following  facts  and 
circumstances: 

"That  affiant,  for  the  purpose  of  finding 
said  defendants  and  ascertaining  their  place 
of  residence,  has  made  due  and  dUigent  iof 
quiry  of  the  old  residents  of  the  city  of  San 
Diego,  the  former  neighbors  of  said  de- 
fendants, and  is  informed  by  D.  Choate,  who 
has  lived  in  the  city  of  San  Diego  over  twen- 
ty-five years,  that  he  thinks  the  defendants 
are  not  within  the  state  of  California,  and 
he  does  not  know  of  their  residence,  and 
has  not  heard  anything  of  them,  or  either 
of  them,  or  of  their  residence  or  postoffico 
address,  for  more  than  twenty  years;  and 
this  affiant  is  informed  by  George  W.  Haa- 
zard,  who  has  lived  in  San  Diego  for  over 
twenty-five  years,  that  he  has  no  knowledge 
as  to  the  whereabouts  of  the  said  defend* 
ants,  or  either  of  them.  Plaintiff  also  made 
inquiry  of  Ed.  Dougherty,  who  is  an  old 
resident  of  San  Diego,  and  said  Ed.  Dough* 
erty  informed  plaintiff  that  he  did  not  know 
the  address  or  residence,  or  where  the  de- 
fendants, or  either  of  them,  could  be  foiud, 
and  did  not  believe  that  they  were  in  tho 
state." 

The  affidavit  also  stated  that  inquiry  was 
made  of  certain  county  and  city  officers, 
and  that  they  all — 

"stated  to  affiant  that  they  did  not  know 
the  residence  of  the  defendants,  or  either  cp 
of  them,  their  postoffice*  address,  or  where  • 
they  could  be  found;  and  none  of  tha 
above-named  parties  had  heard  of  the  post- 
office  address  or  residence  of  the  defend- 
ants,  or  either  of  them,  since  they  havo 
resided  in  the  said  eity  of  San  Diego. 
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"The  affiant  has  made  other  diligent 
Inquiry  to  find  said  defendants,  or  either 
or  any  of  them,  and  has  not  been  able  to 
find  them  or  any  of  them  within  — ,  The 
affiant  has  no  knowledge  of  the  residenoe 
or  poatoffice  address  of  the  defendants  or 
either  of  them,  or  where  the  defendants, 
or  either  of  them,  could  be  found.  This 
affiant,  therefore,  says  that  personal  serv- 
ice of  said  summons  cannot  be  made  on 
the  defendants,  Thomas  B.  Jacob,  Thomas 
Hobson,  Edward  Hobson,  Jacob  Hobson, 
and  Frank  Hobson,  either  or  any  of  them." 

An  order  of  publication  was  duly  made, 
and  the  summons  duly  published  in  accord- 
ance therewith.  Judgment  by  default  was 
subsequently  duly  entered. 

The  assignments  of  error  all  express 
the  contention  that  the  trial  court  was 
without  Jurisdiction  to  render  the  judg- 
ment against  plaintiffs  in  error,  and  that 
hence  their  property  has  been  taken  with- 
out due  process  of  law. 

Undoubtedly,  as  contended  by  plaintiffs 
in  error,  the  essential  element  of  due  pro- 
cess of  law  is  an  opportunity  to  be  heard, 
and  a  necessary  condition  of  such  oppor- 
tunity is  notice.  Simon  t.  Crafty  182  U. 
8.  427,  45  L.  ed.  1165,  21  Sup.  Ct.  Rep. 
836.  But  personal  notice  is  not  in  all 
cases  necessary.  There  may  be,  and  neces- 
sarily must  be,  some  form  of  constructive 
service.  Ballard  v.  Hunter,  204  U.  S.  241, 
51  L.  ed.  461,  27  Sup.  Ct.  Kep.  261.  Upon 
this,  however,  we  do  not  enlarge,  as  we 
do  not  understand  plaintiffs  in  error  con- 
test it.  They  recognize  that  substituted 
service  of  Judicial  process  may  be  author- 
ised, but  they  contend  that  it  can  only 
be  authorized  when  "it  is  impossible  or 
impractical  to  obtain  actual  service,  and 
when  so  authorized,  the  substituted  serv- 
ice provided  for  in  the  statute  must  be 
of  such  character  that  it  will  be  reason- 
«  ably  probable  that  the  party  whose  prop- 
9  erty  is  placed  in*Jeopardy  will  be  apprised 
of  the  pendency  of  the  action  and  will  be 
afforded  a  reasonable  opportunity  to  ap- 
pear therein  and  make  his  defenses."  (The 
italics  are  ours.)  We  do  not  understand 
that  plaintiffs  in  error  attack  the  kind  or 
time  of  publication,  as  not  giving  a  reason- 
able probability  of  notice  or  opportunity 
to  be  heard,  but  attack  the  showing  upon 
which  it  was  made;  in  other  words,  that 
the  showing  was  not  sufficient  to  authorize 
the  publication  of  notice,  the  showing 
not  being  legally  sufficient  to  justify  a 
resort  to  that  form  of  notice.  It  is  true 
plaintiffs  in  error  say  that  '^he  designa- 
tion of  the  newspaper  and  the  length  of 
time  of  publication  must  necessarily  de- 
pend upon  the  residenoe  of  the  defendant^ 
«r,  at  least,  his  probable  wbereabouts, 
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unless  it  is  disclosed  by  the  affidavit  that 
plaintiff  has  no  Imowledge  on  the  subject, 
and  that  he  has  exercised  due  diligence  to 
inform  himself."  These  quotations  from 
the  argument  of  plaintiffs  in  error  we 
make  as  exhibiting  the  elements  of  their 
contentions. 

We  make  no  reference  to  the  statute  of 
the  state,  as  that,  as  written,  is  not  at- 
tacked except,  it  may  be,  as  it  is  applied 
by  the  supreme  court  of  the  state  in  this 
and  prior  decisions.  We  say  "prior  de- 
cisions," because  the  court  puts  its  ruling 
explicitly  on  one  of  its  prior  decisions,  and 
rejects  the  contention  that  it  had  overruled 
other  decisions. 

We  now  turn  to  what  the  papers  in  the 
case  exhibit  and  what  they  explicitly  or 
impliedly  establish.  The  property  in- 
volved were  lots  in  the  city  of  San  Diego, 
of  which  the  plaintiffs  in  the  action,  de- 
fendants in  error  here,  were  in  possession 
at  the  time  of  commencing  the  action,  and 
had  been  for  a  long  time.  The  fact  has 
some  force.  San  Diego  was  of  size  and  im- 
portance enough  to  make  it  worth  while 
for  those  having  interest  in  property  to 
assert  it.  Plaintiffs  in  error,  however,  per- 
mitted defendants  in  error  to  be  in  posses- 
sion of  property  which  they  now  say  was  ^ 
and  is  theirs.  Why,  they  do  not  explain,  jp 
nor  •where  they  were.  They  rest  upon  the  • 
face  of  the  papers,  and  they  having  that 
right,  we  will  consider  the  sufficiency  of 
the  papers  under  the  statute. 

We  have  set  out  the  affidavit.  It  shows 
inquiry  of  the  whereabouts  of  plaintiffs 
in  error  of  their  former  neighbors  and  oth- 
er residents  of  San  Diego.  One  of  them 
replied  that  he  had  not  heard  of  them,  of 
their  residence  or  postoffice  address,  far 
over  twenty-five  years.  Another  also  had 
not  heard  from  them  and  did  not  believe 
they  were  in  the  state.  Inquiry  was  al- 
so made  of  nineteen  county  officers  and 
three  state  officers,  sheriffs,  county  clerks, 
tax  collectors,  county  snd  state;  assessors, 
county  and  state;  and  of  the  postmasters 
of  the  state.  Neighbors,  residents,  and  of- 
ficers who,  in  the  intercourse  and  business 
of  life  would  almost  necessarily  come  in 
contact  with  plaintiffs  in  error  or  hear 
from  them,  had  no  knowledge  of  them. 
It  may,  however,  be  said,  and  indeed  is 
said,  that  other  parts  of  the  state  were  not 
searched,  and  that  this  was  necessary,  as 
the  process  of  the  court  could  run  to  every 
county  in  the  state.  The  requirement  is 
extreme  and  we  are  cited  to  no  cases  in 
which  it  is  decided  to  be  necessary.  The 
affidavit  shows,  besides,  that  defendant  in 
error  made  diligent  inquiry  to  find  plain- 
tiffs in  error,  and  had  no  knowledge  of  their 
residsnes  or  poatoflloe  address,  or  of  either 
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of  them,  or  where  they  or  either  of  them 
could  be  found. 

We  think  plaintiffs  in  error  were  afford- 
ed due  process. 

Judgment  affirmed. 


(223  U.  B.  191.) 

UNITED  STATES,  Petitioner, 

V. 

LEOPOLD  BARUCfH. 

CusToics    DtTTiBs    (§    32»)  —  On    Cottok 

Featherstitch    "Bbaid"— "Binding"— 

**Tapes." 

Narrow  woven  cotton  strips  bearing 
•"featherstitch"  or  "herringbone"  ornamen- 
tation, used  largely  for  binding  seams,  but 
oommercially  known  as  "featherstitch 
braids"  at  and  prior  to  the  enactment  of 
the  tariff  act  of  July  24,  1897  (30  Stat,  at 
L.  181,  chap.  11,  U.  S.  Comp.  Stat  1901,  p. 
1662),  which  shifted  braids  from  the  lower 
duty  of  the  notions  schedule,  %  320,  to  the 
higher  duty  of  the  trimmings  schedule, 
%  339,  without  any  chans^  of  phraseology 
to  indicate  that  it  was  the  purpose  to  de- 
part from  the  settled  commercial  meanings 
of  the  word  "braids,"  must  be  deemed  duti- 
able at  60  per  oent  under  the  trinunings 
schedule,  as  cotton  braids,  and  not  at  46 
per  cent  under  the  notions  schedule,  as 
"bindings"  or  as  "tapes,"— especially  in 
view  of  the  settled  administrative  construc- 
tion to  such  effect. 

[IBd.    Note.— For    other    cases,    see    Customs 
Duties.  Cent  Dig.  |9  83-87 :    Deo.  Dig.  |  82.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  808,  868.] 

[No.  190.] 

Argued  November  13   and   14,   1911.     De- 
cided February  19,  1912. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  Judgment 
which  reversed  a  judgment  of  the  Circuit 
Court  for  the  Southern  District  of  New 
York,  affirming  the  decision  of  the  board 
of  general  appraisers,  which  sustained  the 
decision  of  the  collector,  classifying  cotton 
featherstitch  braids  under  the  trimmings 
schedule.  Decree  of  Circuit  Court  of  Ap- 
peals reversed  and  decree  of  Circuit  Court 
affirmed. 

See  same  case  below,  97  C.  C.  A.  40,  172 
Fed.  342. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Wemple  and 
Mr.  Charles  E.  McNabb,  Assistant  Attorney, 
for  petitioner. 

Messrs.  Wade  H.  Ellis  and  John  A. 
Kratz,  Jr.,  for  respondent. 

Mr.  Chief  Justioa  White  delivered  tha 
opinion  of  the  court: 

This  ease  concerns  the  proper  classifica- 
tion of  merchandise  imported  in  1899,  and 


subsequent  years,  oy  the  *  respondent,  at* 
the  port  of  New  York,  invoiced  as  "cotton 
featherstitch  braids."  The  goods  consisted 
of  articles  ranging  variously  from  about 
one  fourth  to  one  half  of  an  inch  in  width, 
loom  woven,  of  white  or  colored  threads 
throughout,  or  of  mixed  white  and  various- 
ly colored  threads  of  cotton  or  other  vege- 
table fiber,  and  ornamented  with  raised 
figures  in  various  designs,  some  of  which 
had  plain  and  others  scalloped  or  looped 
edges.  They  were  officially  appraised  as 
"cotton  braids — 60  per  centum;"  and  were 
accordingly  classified  by  the  collector  as 
"braids"  under  paragrap>h  339  of  the  tariff 
act  of  July  24,  1897,  generally  referred  to 
as  the  "trimmings"  schedule,  the  pertinent 
provision  of  which  is  as  follows:  "Em- 
broideries and  all  trimmings,  including 
braids,  edgings,  insertings,  fiouncings,  gal- 
loons, gorings,  and  bands,  .  .  .  com- 
posed wholly  or  in  chief  value  of  fiax,  eot* 
ton,  or  other  vegetable  fiber,  and  not  else- 
where specially  provided  for  in  this  act.'' 
[30  Stat  at  Ij.  181,  ehap.  11,  U.  8.  Comp. 
Stat  1901,  p.  1662.] 

Asserting  that  the  articles  should  no* 
have  been  assessed  at  60  per  cent>  but  were 
dutiable  at  the  rate  of  45  per  oent  ad 
valorem  under  paragraph  820  of  said  ac^ 
usually  styled  the  "notions"  schedule,  as 
"bindings"  or  as  "tapes  .  .  .  made  of 
cotton  or  other  vegetable  fiber,"  the  im- 
porters duly  protested,  and  the  question  of 
the  proper  classification  was  considered  by 
the  board  of  general  appraisers.  Thai 
body,  on  July  24,  1906,  sustained  the  de- 
cision of  the  collector,  upon  the  authority 
of  a  ruling  made  in  the  case  of  Straus 
Brothers  &  Company,  wherein  the  board 
but  acted  upon  the  evidence  taken  in  and 
applied  the  ruling  made  in  what  is  known 
as  the  Vom  Baur  Case.  The  importers 
carried  the  case  to  the  circuit  court,  and 
in  that  court  additional  evidence  was  in- 
troduced by  both  parties.  Upon  suoh  ad- 
ditional evidence  and  the  evidence  taken 
before  the  board,  the  decision  of  the  board 
was  affirmed  on  November  23,  1907.  ^^^^ 
Fed.  294.  On  appeal,  however,  the  circuit  • 
court  of* appeals  held  the  merchandise  du-  • 
tiable  at  45  per  cent  ad  valorem  as  "bind- 
ing/' under  paragraph  320,  and  the  decision 
of  the  circuit  court  was  reversed.  97  C.  C. 
A.  40,  172  Fed.  842.  This  writ  of  certiorari 
was  then  allowed. 

Under  the  tariff  acts  of  1890  [26  SUt 
at  L.  567,  ehap.  1244],  and  1894  [28  Stat 
at  L.  509,  chap.  349],  braids  were  enume- 
rated in  the  "notions"  schedule,  which  car- 
ried a  lower  rate  of  duty  than  artieles  in 
the  "trimmings"  schedule. 

Re  Dieekerhoff,  64  Fed.  161,  involved  a 
review  of  the  decision  of  the  board  of  gen« 
eral  appraisers  (Q.  A.  1801)  in  the  mrni* 
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ter  of  an  importation,  in  1891,  of  articlea 
similar  to  those  here  in  question,  dutiable 
under  the  tariff  act  of  1890.  The  contro- 
yersj  was  whether  the  goods  should  have 
been  assessed  at  the  rate  of  60  per  cent  ad 
valorem  as  cotton  trimmings,  under  the 
"trimmangs"  schedule,  paragraph  373  of 
the  tariff  act  of  1890,  or  assessed  as  cot- 
ton braids  at  35  cents  per  pound,  under 
the  "notions"  schedule  of  the  same  act. 
The  government,  insisting  on  the  higher 
duty,  contended  that  the  articles  should 
be  classified  as  cotton  trimmings,  and  were 
not  braids,  because  to  be  such  they  must 
be  braided.  The  importers,  however,  con- 
tending for  the  lower  duty,  urged  that  the 
goods  were  commonly  known  as  feather- 
stitch braids,  and  should  be  classified  as 
braids,  and  thus  be  brought  under  the  no- 
tion schedule  bearing  the  lower  duty.  The 
court  overruled  the  contention  of  the  gov- 
ernment, accepted  the  commercial  designa- 
tion, and  sustained  the  ruling  of  the  board 
of  general  appraisers  that  the  goods  were 
braids,  and  dutiable  as  such.  The  govern- 
ment acquiesced  in  this  decision.  The  ad- 
ministrative rule,  therefore,  under  the  tar- 
iff act  of  1890,  was  to  classify  the  articles 
in  question  as  braids  embraced  within  the 
notions  schedule,  and  thereby  cause  them 
to  carry  a  lower  duty  than  they  would 
^  have  carried  had  they  been  embraced   in 

•  the  trimmings  schedule;  and  under  the  act 

•  of  1894  the* same  practice  was  pursued. 
When,  by  the  act  of  1897,  upon  which 
this  case  depends,  braids  were  taken  out 
of  the  notions  schedule  carrying  a  lower 
duty,  and  put  in  the  trimmings  schedule, 
which  carried  the  higher,  the  articles  con- 
tinued to  be  classed  as  braids,  and  con- 
sequently, because  of  the  change  in  the 
law,  were  assessed  for  a  higher  duty.  And 
this  administrative  construction  was  ap- 
plied under  the  act  of  1897  for  a  consider- 
able number  of  years.  See  G.  A.  4326  (T. 
D.  20,516),  decided  January  3,  1899,  and 
6.  A.  4929  (T.  D.  23,073),  decided  May  27, 
1901. 

When  the  latter  decision  was  rendered 
(May  27,  1901),  however,  the  importer  ap- 
pealed from  the  ruling,  and  the  circuit 
court  for  the  southern  district  of  New  York, 
in  Steinhardt  v.  United  States,  121  Fed. 
442,  reversed  the  decision  of  the  board  of 
general  appraisers,  and  held  that  the  arti- 
cles were  dutiable  as  bindings  under  the 
notions  schedule,  and  not  as  braids  under 
the  trimmings  schedule.  The  reasoning 
was  this, — ^the  court  said:  "The  articles 
in  question  appear  to  be  narrow  woven 
tapes  of  cotton,  used  largely  for  covering 
the  seams  of  underwear  and  waists.  The 
Standard  Dictionary  gives  one  definition  of 
A  'braid'  as  'a  narrow,  flat  tape  or  woven 


strip  for  binding  the  edges  of  fabrics  or 
for  ornamenting  them.'     If  these  articles 
are  bralda  within  this  or  a  like  definition, 
they   are   also   bindings   or   tapes,   within 
paragraph   320."     Thus,  finding  the  arti- 
cles to  be  within  the  dictionary  definition 
of  both  braids  and  bindings,  as  the  trim- 
mings schedule  in  which  braids  were  em- 
braced,   paragraph    339    contained    a   gen- 
eral    qualification     that     articles     therein 
named  should  be  liable  to  the  duty  there- 
in specified  when  "not  elsewhere  specially 
provided  for  in  this  act,"  the  court  held 
that  as  the  braids  in  question  were  within 
the  dictionary  definition  of  bindings,  they 
were  therefore  otherwise  provided  for,  and 
should  be  classed  within  the  notion  sched- 
ule,  paragraph  320,   and  carry  the   lower 
duty.    The  government  did  not  appeal  from  « 
this  decision,  under  the* instructions  of  the  !* 
Attorney  General.    Such  instructions,  how- 
ever, expressly  directed  that  in  all  future 
importations    the   decision   should   not   be 
applied,  but  that  duty  should  be  assessed 
according  to  the  prior  practice,  so  that  a 
test  case  might  be  made.    T.  D.  24,2r69.    It 
is  persuasively  indicated  by  what  we  shall 
hereafter  state,  that  this  course  was  fol- 
lowed, because  the  record  in  the  Steinhardt 
Case  did  not  contain  what  was  deemed  to 
be  adequate  proof  as  to  the  accepted  com- 
mercial designation  of  the  articles  to  af- 
ford a  proper  basis  for  testing  the  matter 
in  that  case, — a  deficiency  which  it  may 
well  be  surmised  arose  from  the  belief  on 
the  part  of  the  government,  in  making  up 
that  case,  that  the  settled  administrative 
practice,  based  upon  the  previous  judicial 
construction,  would  not  be  departed  from. 
The  classification  again  came  under  con- 
sideration in  what  is  known  as  the  Vom 
Baur  Case,  and  much  testimony  was  taken 
before  the  board  "for  the  purpose  of  show- 
ing   that    the    articles   were    commercially 
known  as  braids,  and  were  so  commercially 
known  at  and  prior  to  the  passage  of  the 
tariff  act  of  1897,  and  therefore  dutiable 
under  paragraph  339."     In  an  exhaustive 
review  of  the  evidence   in   that  case,  the 
board  held  that  the  testimony  established 
that  there  had  been  no  change  in  the  com- 
mercial  designation   of   the   articles   since 
1892,  at  which  time,  as  heretofore  stated, 
the    goods    were    commercially    known    as 
"featherstitch  braids,"  and  such  had  been 
judicially  determined  to  be  the  case  by  the 
circuit  court  in  the  Dieckerhoff  Case,  supra. 
The  board  pointed  out  that  in  the  case  be- 
fore it,  the  importers  had  taken  a  position 
the  opposite  to  that  which  had  been  as- 
sumed by  the  importers  in  the  Dieckerhoff 
Case,  since  in  that  case,  for  the  purpose  of 
obtaining  the  lower  duty  under  the  act  of 
1890,  they  had  insisted  that  the  ariielet 
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were  eommerciallj  known  as  bmids,  and 
^  were  dutiable  as  such;  and  in  the  ease  un- 
o  der  consideration,  the  contention  was  that 

•  there  was  no  general  and  definite* trade 
designation  of  the  articles  as  braids,  since 
they  were  known  as  bindings  and  tapes, 
as  well  as  by  the  name  of  featherstitch 
braids,  and  that  they  were  in  fact  tapes, 
having  been  produced  by  weaying  instead 
of  by  braiding. 

The  following  questions  were  considered 
by  the  board  in  connection  with  an  extend- 
ed review  of  the  testimony: 

"First.  Were  these  goods  known  in  the 
trade  and  commerce  of  this  country  at  and 
immediately  prior  to  July  24,  1897,  as 
•braids?' 

"Second.  If  the  goods  were  oomercially 
known  as  'braids'  at  and  immediately  prior 
to  July  24,  1897,  are  they  dutiable  imder 
paragraph  3397" 

On  the  record  before  it  it  was  found 
"as  matter  of  fact:" 

1.  That  the  goods  in  question  were  gen- 
erally known  in  the  wholesale  trade  of  the 
United  States  at  and  prior  to  July  24, 
1897,  as  "featherstitch  braids." 

2.  That  the  term  "featherstitch  braids" 
was  the  only  general  commercial  name  un- 
der which  the  goods  were  known  in  the 
trade  and  commerce  of  this  country  at  and 
immediately  prior  to  July  24,  1897,  and 
that  the  terms  "seam  bindings,"  "finishing 
tapes,"  and  others  are  subordinate  names 
which  have  not  been  generally  employed 
to  designate  these  goods. 

The  board  concluded  its  opinion  as  fol- 
lows: 

"In  view  of  these  findings,  we  think  the 
case  is  distinguished  from  the  Steinhardt 
Case,  supra.  That  case  only  decided  that 
if  the  articles  were  braids  within  the  lexi- 
cographical definitions,  they  were  also 
bindings  or  tapes,  and  were  therefore  more 
specifically  provided  for  in  paragraph  320. 
There  was  no  satisfactory  testimony  in  the 
case  as  to  the  commercial  designation  of 
the  articles,  whereas  it  has  now  been  shown 
by  competent  testimony  that  they  are  gen- 
erally known  in  the  conunerce  of  this  coun- 
try as  'braids,'  and  not  as  'tapes'  or  'bind- 
ings.' The  circuit  court  of  appeals  in 
J,  Hiller  v.  United  States,  46  C.  C.  A.  229, 
o  106  Fed.  73,  decided  that  cotton  braids  of 

•  all  classes  are  included  within  the  scope  of 
paragraph  339.  The  decision  of  the  court 
is  in  part  as  follows:  'A  comparison  of 
the  provisions  of  the  cotton  schedules  in 
the  acts  of  1894  and  1897  in  regard  to  the 
classification  of  braids  is,  however,  quite 
significant  of  the  intent  of  Congress.  Para- 
graph 263  of  the  act  of  1894,  which  cor- 
responds to  paragraph  320  of  the  act  of 
1897,  imposed  a  duty  of  45  per  cent  upon 


cords,  braids,  etc,  made  of  cotton,  but 
braids  are  omitted  in  paragraph  320  of  tha 
new  act,  which  imposes  the  same  duty* 
Paragntph  276  of  the  act  of  1894,  which 
corresponded  to  paragraph  329  of  the  new 
act,  omitted  braids,  which  was  inserted  in 
paragraph  339, — ^the  one  under  oonsidera* 
tion.  A  comparison  of  the  two  acts  indi- 
cates that  Congress  intentionally  took 
braids  out  of  the  46  per  cent  paragraph, 
where  it  had  been  in  1894,  and  put  tha 
article  into  a  paragraph  imposing  the 
higher  rate  of  duty,  and  that  it  intended 
to  impose  the  rate  upon  the  articles,  ir- 
respective of  the  use  to  which  they  might 
be  applied. 

"Under  this  decision,  featherstitch  braids, 
which  were  held  in  the  DieckerhofT  Case 
to  be  dutiable  as  'braids'  under  the  act  of 
1890,  and  which  we  have  found  were  com- 
mercially known  as  'braids'  at  the  time 
of  the  passage  of  the  act  of  July  24,  1897, 
are,  in  our  opinion,  dutiable  as  assessed 
under  the  provision  of  paragraph  339  of 
the  act  of  July  24,  1897." 

On  the  appeal  of  the  importers,  the  de- 
cision was  affirmed,  "on  the  opinion  of  the 
board,"  which  is  set  out  verbatim  in  the 
report  of  the  case.  Vom  Baur  ▼.  United 
States,  141  Fed.  439.  An  appeal  was  taken 
from  the  decision,  but  it  was  subsequently 
dismissed  without  prejudice. 

As  already  stated,  the  board  of  general 
appraisers,  in  the  case  at  bar,  rested  their 
decision  upon  the  evidence  taken  and  its 
ruling  in  the  Vom   Baur   Case.     As  also  g| 
stated,  that  evidence  was  supplemented  in  g 
the  circuit*court  by  evidence  taken  on  be-  • 
half   of   both   parties   to   the   controversy. 
Such  further  testimony,  it  was  observed  by 
the  circuit  court,  did  not  tend  to  weaken 
the  conclusion  reached  by  the  board,  "that 
these  goods  were  known  generally  in  the 
trade  as  featherstitch  braids  prior  to  1897," 
but  "in  truth  it  serves  to  strengthen  it." 

In  the  opinion  of  the  circuit  court  of  ap- 
peals, reversing  the  decision  of  the  circuit 
court,  the  court  referred  to  the  "merchan- 
dise in  question"  as  consisting  "of  narrow 
woven  strips  bearing  'featherstitch*  or  'her- 
ringbone' oramentation,"  and  substantial- 
ly conceded  that  the  circuit  court  and 
board  of  appraisera  correctly  decided  "that 
prior  to  1897  it  was  generally  commercial- 
ly designated  as  'featherstitch  braid.'" 
Accepting  this  commercial  designation, 
however,  and  evidently  relying  upon  the 
reasoning  of  the  opinion  in  the  Steinhardt 
Case,  it  was  in  effect  held  that  the  braids 
in  question  were  not  used  "for  ornamental 
purposes  solely,"  but,  "being  used  for  the 
purpose  of  binding  seams,  are,  in  our  opin- 
ion, the  kind  of  braids  properly  called  bind- 
Infi*"    Referring  to  paragraph  820  of  the 
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act  of  1897  as  the  "notions"  paragraph,  and 
paragraph  339  as  the  "trimmings**  para- 
graph, the  court  then  said: 

"And  we  think  that  it  may  fairly  be  as- 
sumed that  when  Congress  inserted  the 
word  'bindings'  in  the  'notions'  paragraph, 
and  transferred  the  word  'braid'  to  the 
'trimmings'  paragraph,  with  words  of  quali- 
fication, it  intended  to  embrace  in  the  lat- 
ter paragraph  only  such  braids  as  were 
not  bindings. 

"If  the  articles  are  bindings  as  well  as 
braids,  the  provision  in  the  'notions'  para- 
graph is  the  more  specific  Bindings  are 
embraced  without  the  words  of  restric- 
tion or  qualification.  These  articles  as 
bindings  are  necessarily  included,  and  they 
are  specially  provided  for  elsewhere  than 
in  paragraph  339." 
^  ^ere  is  no  substantial  dispute  as  to 
o  the  correctness  of  the  findings  of  the  board 
•  of  general  appraisers  that* the  goods  in 
question  were  generally  known  in  the 
wholesale  trade  of  the  United  States  at 
and  prior  to  July  24,  1897,  as  "feather- 
stitch braids,"  and  at  such  period  that 
designation  "was  the  only  general  commer- 
eial  name  under  which  the  goods  were 
known  in  the  trade  and  commerce  of  this 
eountry."  That  the  tariff  act  of  1897  was 
drafted  and  was  adopted  by  Congress  in 
the  light  of  the  then  fixed  practice  of  the 
government  to  assess  such  artides  as 
"braids,"  irrespective  of  the  subsidiary 
names  which  may  have  been  applied  by 
tome  who  used  the  articles,  or  without  re- 
gard to  some  of  the  special  uses  of  which 
they  were  susceptible  of  being  put,  is  not 
open  to  reasonable  contention.  This  being 
the  case,  we  are  unable  to  conclude  that 
Congress,  knowing  the  commercial  as  well 
as  the  tariff  designation  of  the  articles, 
re-employed  the  term  "braids"  in  the  act  of 
1897,  and  yet  intended  that  some  of  the 
articles  unbraced  within  the  commercial 
designation  should  be  taken  out  of  that 
designation  and  treated,  for  the  purpose 
of  assessment  of  duty,  as  being  that  which 
they  were  not,  because  they  possessed  fea* 
tures  of  utility  as  well  as  ornamentation. 
When  the  contentions  which  had  arisen 
eonceming  the  dutiable  character  of  the 
articles  under  the  act  of  1890  are  taken 
into  view,  and  the  claims  there  made  by 
the  importers  as  to  their  nature  and  ehar- 
acter,  for  the  purpose  of  subjecting  them 
to  a  lower  duty,  are  borne  in  mind,  we 
think  the  shifting  of  braids  from  the  low- 
er duty  of  the  notions  schedule  to  the  high- 
er duty  of  the  trimmings  schedule,  with- 
out any  change  of  phraseology  to  indicate 
that  it  was  the  purpose  to  depart  from  the 
settled  commercial  meaning  of  the  word  ■ 
plainly  manifest^  the   purpose ' 


of  Congress  to  accept  that  designation  and 
make  it  applicable,  and  hence  to  subject 
the  articles,  under  their  accepted  designi^ 
tion,  to  the  higher  duty  placed  upon  the 
articles  embraced  in  the  sdiedule  to  which 
braids  were  transferred.  Any  other  view  % 
would  render^neoessary  the  conclusion  that  f 
it  was  the  intention  of  Congress  in  using 
the  word  "braids"  not  to  adhere  to  the 
then  well-settled  commercial  and  tariff 
meaning  of  the  term,  but  to  use  the  word 
in  a  sense  different  from  that  which  was 
accepted,  for  the  purpose  of  renewing  a 
conflict  as  to  the  proper  meaning  of  the 
word,  which  had  been  flagrant  under  the 
prior  act.  While  these  conclusions  need 
no  reinforcement,  their  soundness  is  ad- 
ditionally and  cogently  sustained  by  the 
construction  given  to  the  act  upon  its 
adoption,  and  the  consequent  administra- 
tive enforcement  of  the  same  which  pre- 
vailed without  question  for  so  considerable 
a  time. 

The  deeree  of  the  Circuit  Court  of  Ap* 
peals  is  reversed,  and  that  of  the  Circuit 
Court  is  affirmed;  and  the  ease  is  remand- 
ed to  the  arcuit  Court  of  the  United 
States  for  the  Southern  Distriet  of  New 
York. 


n 
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JETKA    UFB    INSURANCE    COMPANTf 

PUT.  in  Err., 
v. 

PATRICK  a  TRBMBLAT. 

C0UBT8  (I  894*)— Federal  Question— Bf- 
FBCT  OF  Canadian  Judgment. 
Hie  contention  that  full  and  proper  faith 
and  credit  were  not  given  to  a  judgment 
of  a  Canadian  court  by  a  decision  of  a  state 
court  does  not  involve  a  Federal  question 
which  will  support  a  writ  of  error  from  the 
Federal  Supreme  Court. 

[Bd.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  Sfi  1049-1077;    Dec.  Dig.  fi  894.«3 

[No.  166.] 

Argued  and  submitted  January  26,  1912. 
Decided  February  10,  1912. 

IN  ERROR  to  the  Supreme  Judicial  Court 
of  the  State  of  Maine  to  review  a  judg- 
ment granting  only  a  portion  of  the  relief 
sought  by  an  insurance  company  in  a  pro- 
ceeding for  review  of  an  action  at  law  in 
which  judgment  had  been  recovered  for  the 
full  amount  due  upon  a  policy  of  life  in- 
surance. Dismissed  for  want  of  jurisdio- 
tion. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ralph  W.  Orockett  for  plaintiff  la 
error. 

Messrs.  Henry  W*  Oakes  and  William 
Frye  White  for  deftndant  in  error* 
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•  •Mr.  Chief  Jiutioe  White  delivered  the 
•pinion  of  the  court: 

The  facts  are  these:  At  Quebec,  Canada, 
in  1885,  the  plaintiff  in  error  issued  its 
policy  oif  insurance  for  $2,000  upon  the  life 
of  Jean  O.  Tremblay,  a  resident  of  Canada, 
his  wife  being  named  as  the  beneficiary.  In 
1891  Tremblay  assigned  the  policy  as  col- 
lateral security  to  J.  B.  Cloutier,  of  Quebec 
Ten  years  later  Mr.  and  Mrs.  Tremblay  as- 
signed the  policy  to  their  son,  Patrick  F. 
Tremblay,  subject  to  the  claim  of  Cloutier. 
Soon  after  this  last  assignment,  Jean  O. 
Tremblay  died,  and  both  assignees  made 
elaim  upon  the  insurance  company.  The 
contending  claimants  not  being  able  to 
^  agree  as  to  the  amount  of  the  daim  of 
JO  Cloutier,  the  insurance  company,  as  author- 

•  ized  by  the  statutes  of  Canada,  psid^the 
amount  of  the  policy  to  the  Provincial 
Treasurer  of  Quebec  Cloutier  then  brought 
suit  upon  the  policy,  making  the  heirs,  wid- 
ow and  son  of  the  insured,  parties  defend- 
ant. None  of  the  defendants  appeared; 
Judgment  by  default  was  entered  in  favor 
of  Cloutier,  and  the  money  was  paid  over 
to  him  by  the  Provincial  Treasurer.  During 
the  pendency  of  Cloutier's  suit,  however, 
and  before  the  latter  obtained  his  judgment 
Patrick  F.  Tremblay  sued  the  insurance 
company  in  a  court  of  the  state  of  Maine, 
and  recovered  judgment  for  the  full  amount 
due  upon  the  policy.  97  Mc  647,  94  Am. 
St.  Rep.  621,  66  Atl.  609.  The  insurance 
company  then  unsuccessfully  attempted,  by 
a  suit  in  equity,  to  stay  the  collection  of  the 
judgment  in  the  action  at  law.  101  Mc  585, 
66  AU.  22.  Presumably  in  consequence  of 
an  intimation  of  the  court  when  dismissing 
the  equity  cause,  the  insurance  company  be- 
gan this  proceeding  for  a  review  of  the  ac- 
tion at  law,  and  the  same  culminated  in  a 
judgment  in  favor  of  the  insurance  company 
against  Tremblay  for  $818.33  and  interest, 
the  sum  foimd  to  be  due  to  Cloutier,  as 
equitable  assignee  of  the  policy,  for  his 
advsnces  to  the  original  holder  of  the  poli- 
cy, thereby  operating  a  eet-off  of  the  amount 
against  Tremblay's  judgment  upon  the  poli- 
cy. This  writ  of  error  was  then  allowed  by 
the  chief  justice  of  the  supreme  judicial 
court  of  Maine. 

The  assignments  of  error  are  three  In 
number,  but  they  merely  allege  in  various 
forms  the  commission  of  error  by  the  state 
court,  sitting  as  a  court  of  law,  in  not 
holding  as  requested,  that  the  judgment  ob- 
tained upon  the  policy  by  Cloutier,  which 
had  been  pleaded  in  bar  by  the  insurance 
company,  was  a  bar  to  the  action  upon  the 
policy  brought  by  Patrick  F.  Tremblay, 
thereby  denying  "full  and  proper  faith  and 
credit^  to  the  Cloutier  judgment. 

Plainly  the  writ  of  error  was  improvident- 


ly  allowed.  The  authority  conferred  by  Bar. 
Stat.  I  709,  U.  a  Comp.  Stat.  1901,  p.  676^ 
to  review  a  final  judgment  or  decree  in  any  ^ 
suit  in  the  highest  court  of  a  state,  in  which  S 
a  decision  in  the  suit  could  be  had,*lB  limit-  • 
ed  to  cases  "where  is  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  StateSa 
and  the  decision  is  against  their  validity; 
or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised 
under,  any  state,  on  the  ground  of  their  be- 
ing repugnant  to  the  Constitution,  treaties^ 
or  laws  of  the  United  States,  and  the  d^ 
cision  is  in  favor  of  their  validity ;  or  where 
any  title,  right,  privilege,  or  immunity  is 
claimed  under  the  Constitution,  or  any 
treaty  or  statute  of,  or  commission  held  or 
authority  exercised  under,  the  United 
States,  and  the  decision  is  against  the  title» 
right,  privilege,  or  immunity,  specially  set 
up  or  claimed,  by  either  parly,  under  such 
Constitution,  treaty,  statute,  commission,  or 
authority."  The  1st  section  of  article  4  of 
the  Constitution  confers  the  ri|^t  to  have 
full  faith  and  credit  "given  in  Mch  state  to 
the  public  acts,  records,  and  judicial  pro- 
ceedings in  every  other  state."  No  such 
right,  privilege,  or  immunity,  however,  is 
conferred  by  the  Constitution  or  by  any  stat- 
ute of  the  United  States  in  respect  to  the 
judgments  of  foreign  states  or  nations,  and 
we  are  referred  to  no  treaty  relative  to  such 
a  right. 

Neither  expressly  nor  by  necessary  in- 
tendment was  there  asserted  in  the  state 
court  during  the  course  of  the  litigation  in 
question  any  claim  on  behalf  of  the  insur- 
ance company  of  the  possession  of  a  rights 
etc,  protected  by  the  Constitution  of  the 
United  States.  Since,  therefore,  entirely 
aside  from  all  question  as  to  the  correct* 
ness  of  the  judgment  below  rendered,  we  are 
without  authority  to  review  the  decisioa 
made  by  the  state  court,  it  results  that  the 
writ  of  error  must  be,  and  it  is»  dismissed 
for  want  of  jurisdiction. 

Writ  of  error  dismissed. 


(228  U.  8.  16S.) 

THB  VESSEL  "ABBY  DODOB,"  A.  Kali- 
meris,  C3aimant»  Appt^ 

V. 

UNITED  STATES. 

OomcEBCs    (I   7*)— Relativb  Bights  of 

Stats  and  United  States  to  Sponob 

Within  Tesbitobial  Limitb. 

1.  Hie  taking  or  gathering  of  sponges 
from  land  under  water  within  state  teni* 
torial  limits  is  not  subject  to  congressional 
conlrol. 

tBd.  Note.— For  other  cases,  see  Oommercc 
Cent  Die  IS  H  B :   Dec  Di«.  |  7.*] 
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Commerce  (§  61*)— Fedebai.  BsomLiTiON.      *Mr.  Chief  JuBiioe  White  deiivered  tlM«! 

2.  Only  sponges  taken  outside  of  state  I  opinion  of  the  court: 

territorial  limits  e^  be  deemed  included  in        By  libel  of  the  vessel  Abby  Dodge,  either 
the  provisions  of  the  act  of  June  20,  1906  •        "^  '       ^^ 

(34  Stat,  at  L.  313,  chap.  3442,  U.  S.  Oomp. 
Stat.  Supp.  1009,  p.  1087),  making  it  un- 
lawful to  land,  deliver,  cure,  or  offer  for 
sale  at  any  port  or  place  in  the  United 
States  any  sponges  taken  by  means  of  div- 
ing or  diving  apparatus  from  the  waters  of 
the  Gulf  of  Mexico  or  Straits  of  Florida, 
since  any  other  construction  would  plainly 
render  the  statute  unconstitutional,  as  in 
excess  of  the  powers  of  Congress. 

rEd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  H  81-84;    Dec  Dig.  |  CL*] 

Commerce  ({I  31»)— Federal  Powee^Pbo- 
HiBiTiNO  Foreign  Commerce. 

3.  Congress  could  validly  prohibit,  as  it 
did  by  the  act  of  June  20,  1906,  the  landing 
at  any  port  or  place  in  the  United  States  ol 
sponges  taken  between  certain  dates  outside 
•f  state  territorial  waters. 

[Ed.  Note.— For  other  cases,  sea  Commeroe. 
Cent.  Dig.  9  24 ;    Dec.  Dig.  9  31.*] 

Commerce  (|  82*)— Libei/— Stjfficienct. 

4.  A  libel  charging  a  vessel  with  violating 
the  act  of  June  20,  1006,  by  landing  at  a 
Florida  port  sponges  taken  by  means  of  div- 
ing or  diving  apparatus  from  the  waters  of 
the  Gulf  of  Mexico  or  Straits  of  Florida, 
must  negative  the  fact  that  the  sponges 
may  have  been  taken  from  waters  within 
the  territorial  limits  of  a  state. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  8  47;  Dec.  Dig.  |  82.*] 

Appeal  and  Eebob  (|  1178*)— Jxtdgmsnt 
—Remanding  fob  Amendment  of  Libel. 

5.  A  decree  of  the  Federal  Supreme  Court 
whieh,  eonstruing  the  act  of  June  20,  1906, 
regulating  the  landing  of  sponges,  as  appli- 
eable  only  to  sponges  taken  outside  of  state 
territorial  limits,  reverses  a  decree  below, 
fining  a  vessel  for  violating  the  statute, 
because  the  libel  fails  to  negative  the  fact 
that  the  sponges  may  have  been  taken  from 
waters  within  the  territorial  limits  of  a 
-state,  will  be  accompanied  with  directions 
to  permit  the  government,  if  it  desires,  to 
amend  the  libel  so  as  to  present  a  case 
within  the  statute  as  so  construed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
«rror.  Cent.  Dig.  fifi  4604-4620 ;    Dec.  Dig.  fi  U78.*] 


[No.  41.] 

Argued  November  6  and  7,  1911.    Decided 
February  19,  1912. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  Florida  to  review  a  decree  fining  a 
vessel  for  violation  of  a  Federal  statute 
regulating  the  landing  of  sponges.  Ke- 
versed  and  remanded  with  directions  to  per- 
■mit  an  amendment  of  the  libel. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bdward  R.  Gunby  for  appellant. 

Solicitor  General  Ijehinann  and  Mr. 
Charles  E.  McNabb,  Assistant  Attorney,  for 
«ppelh 


her  forfeiture  or  the  enforcement  of  a  mon- 
ey penalty  was  sought  because  of  an  alleged 
violation  of  the  act  of  June  20,  1906,  34 
Stat,  at  L.  313,  chap.  3442,  U.  S.  Comp. 
Stat  Supp.  1909,  p.  1087,  entitled,  "An 
Act  to  Regulate  the  Landing,  Delivery, 
Cure,  and  Sale  of  Sponges."  The  specific 
violation  alleged  was  "that  there  was  at 
the  port  of  Tarpon  Springs,  within  the 
southern  district  of  Florida,  on  the  28th 
day  of  September,  A.  D.  1908,  landed  from 
the  said  vessel,  Abby  Dodge,  1,229  bunches 
of  sponges,  taken  by  means  of  diving  and 
apparatus  from  the  waters  of  the  Gulf  of 
Mexico  and  the  Straits  of  Florida,  .  •  • 
at  a  time  other  than  between  October  1st 
and  May  Ist  of  any  year,  and  at  a  time 
subsequent  to  May  1st,  A.  D.  1907." 

The  owner  of  the  vessel  appeared  and 
filed  exceptions  which,  although  urged  in 
various  forms,  were  all,  aa  stated  by  coun- 
sel, "directed  to  and  based  upon  the  alleged 
unconstitutionality  of  the  said  act  of  June 
20,  1900."  The  exceptions  were  overruled, 
and,  the  claimant  declining  further  to  plead, 
a  decree  was  entered  assessing  a  fine  of 
$100  against  the  vesseL  This  appeal  waa 
then  taken. 

For  the  purposes  of  the  questions  upon 
which  this  case  turns,  we  need  only  con- 
sider the  1st  section  of  the  act  of  June  20, 
1906,  which  is  as  follows: 

"That  from  and  after  May  first,  anno 
Domini  nineteen  hundred  and  seven,  it  shall 
be  unlawful  to  land,  deliver,  cure,  or  offer 
for  sale  at  any  port  or  place  in  the  United  ^ 
States,  any  sponges  taken  by  means  of  div-  fe* 
ing  or  diving^apparatus  from  the  waters  ol  • 
the  Gulf  of  Mexico  or  Straits  of  Florida: 
Provided,  That  sponges  taken  or  gathered 
by  such  process  between  October  first  and 
May  first  of  each  year  in  a  greater  depth  of 
water  than  fifty  feet  shall  not  be  subject 
to  the  provisions  of  this  act:  And  provided 
further,  That  no  sponges  taken  from  said 
waters  shall  be  landed,  delivered,  cured,  or 
offered  for  sale  at  any  port  or  place  in  the 
United  States  of  a  smaller  size  than  four 
inches  in  diameter." 

Broadly,  the  act,  it  is  insisted,  is  repug- 
nant to  the  Constitution  because,  in  one 
aspect,  it  deals  with  a  matter  exclusively 
within  the  authority  of  the  states,  and  in 
another  because,  irrespective  of  the  question 
of  state  authority,  the  statute  regulates  a 
subject  not  within  the  national  grasp,  and 
hence  not  embraced  within  the  legislative 
power  of  Congress.  The  first  proceeds  upon 
the  assumption  that  the  act  regulates  the 
taking  or  gathering  of  sponges  attached  to 
the  land  under  water,  within  the  territorial 


*For  other 
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limits  of  the  state  of  Florida,  and  it  may  be 
of  other  states  bordering  on  the  Gulf  of  Mex- 
ico, prohibits  internal  commerce  in  sponges 
so  taken  or  gathered,  and  is  therefore  plain- 
ly an  unauthorized  exercise  of  power  by 
Congress.  The  second  is  based  on  the  theory 
that,  even  if  the  act  be  construed  as  con- 
cerned only  with  sponges  taken  or  gathered 
from  land  under  water  outside  of  the  juris- 
diction of  any  state,  then  its  provisions  are 
in  excess  of  tiie  power  of  Congress,  because, 
under  such  hypothesis,  the  act  can  only  ap- 
ply to  sponges  taken  from  the  bed  of  the 
ocean,  which  the  national  government  has 
no  power  to  deal  with. 

We  briefly  consider  the  two  propositions. 
If  the  premise  upon  which  the  first  rests  be 
correct^  that  is  to  say,  the  assumption  that 
the  act,  when  rightly  oonstrued,  applies  to 
sponges  taken  or  gathered  from  land  under 
water  within  the  territorial  limits  of  the 
state  of  Florida  or  other  states,  the  repug- 
^  nancy  of  the  act  to  the  Constitution  would 
^  plainly  be  established  by  the  decisions  of 
•  this  court.  In^cCready  T.  Virginia,  94  U.  S. 
891,  24  L.  ed.  248,  the  question  for  decision 
was  whether  the  state  of  Virginia  had  such 
exclusive  authority  over  the  planting  and 
gathering  of  oysters  upon  the  soil  in  tide 
waters  within  the  territorial  limits  of  the 
state  as  not  only  to  give  the  state  the  power 
to  control  that  subject,  but  to  confer  the 
right  to  exclude  the  citizens  of  other  states 
from  participating.  In  upholding  a  stat- 
ute exerting  such  powers  the  doctrine  was 
declared  to  be  as  follows:  ''The  principle 
has  long  been  settled  in  this  court  that  each 
state  owns  the  beds  of  all  tide  waters 
within  its  jurisdiction,  unless  they  have 
been  granted  away.  Pollard  v.  Hagan,  3 
How.  212,  11  L.  ed.  565;  Smith  v.  Mary- 
land, 18  How.  74,  16  L.  ed.  270;  Mumford 
▼.  Wardwell,  6  Wall.  436,  18  L.  ed.  761; 
Weber  v.  State  Harbor  Comrs.  18  Wall.  66, 
21  L.  ed.  802.  In  like  manner  the  states 
own  the  tide  waters  themselves,  and  the 
fish  in  them,  so  far  as  they  are  capable  of 
ownership  while  running.  For  this  pur- 
pose the  state  represents  its  people,  and  the 
ownership  is  that  of  the  people  in  their 
united  sovereignty.  Martin  t.  Waddell, 
16  Pet.  410,  10  L.  ed.  1012.  ...  The 
right  which  the  people  of  the  state  thus  ac- 
quire comes  not  from  their  citizenship  alone, 
but  from  their  citizenship  and  property 
combined.  It  is,  in  fact,  a  property  right, 
and  not  a  mere  privilege  or  immunity  of 
eitizenship."  True  it  is  tliat  the  rights 
which  were  thus  held  to  exist  in  the  states 
were  declared  to  be  "subject  to  the  para- 
mount right  of  navigation,  the  regulation 
«f  which,  in  respect  to  foreign  and  interstate 
commerce,  has  been  granted  to  the  United 


States  ;**  but  with  that  dominant  right  w* 
are  not  here  concerned. 

Again,  in  Manchester  v.  Massachusetts^ 
139  U.  S.  240,  35  L.  ed.  159, 11  Sup.  Ct.  Rep. 
569,  in  upholding  a  statute  of  the  state  of 
Massachusetts  regulating  the  taking  of 
menhaden  in  Buzzard's  bay,  the  doctrine  of 
the  case  just  cited  was  expressly  reiterated. 
True,  further  in  that  case,  probably  having 
in  mind  the  declaration  made  in  the  opin- 
ion  in  the  McCready  Case,  that  fish  running  k 
within  the  tide  waters  of  the  several<»states  • 
were  subject  to  state  ownership  "so  far  as 
they  are  capable  of  ownership  while  so  run- 
ning," the  question  was  reserved  as  to 
whether  or  not  Congress  would  have  the 
right  to  control  the  menhaden  fisheries.  But 
here  also,  for  the  reason  that  the  question 
arising  relates  only  to  sponges  growing  on 
the  soil  covered  by  water,  we  are  not  con- 
cemed  with  the  subject  of  running  fish^ 
and  the  extent  of  state  and  national  power 
over  such  subject. 

The  obvious  correctness  of  the  deduction 
which  the  proposition  embodies,  that  tho 
statute  is  repugnant  to  the  Constitution 
whoi  applied  to  sponges  taken  or  gathered 
within  state  territorial  limits,  however,  eip 
tablishes  the  want  of  merit  in  the  eonten* 
tion  as  a  whole.  In  other  words,  the  prem- 
ise that  the  statute  is  to  be  construed  as  ap- 
plying to  sponges  taken  within  the  territori- 
al jurisdiction  of  a  state  is  demonstrated 
to  be  unfounded  by  the  deduction  of  uncon- 
stitutionality to  which  such  premise  inevi- 
tably and  plainly  leads.  This  follows  b^ 
cause  of  the  elementary  rule  of  construction 
that  where  two  interpretations  of  a  stat- 
ute are  in  reason  admissible,  one  of  which 
creates  a  repugnancy  to  the  Constitution 
and  the  other  avoids  such  repugnancy,  the 
one  which  makes  the  statute  harmonize 
with  the  Constitution  must  be  adopted. 
United  States  ex  rel.  Atty.  G^en.  v.  Dela- 
ware  ft  H.  Co.  213  U.  S.  366,  407,  53  L. 
ed.  836,  848,  29  Sup.  Ct  Rep.  527,  and 
cases  cited. 

While  it  is  true  that  it  would  be  possl* 
ble  to  interpret  the  statute  as  applying  to 
sponges  taken  in  local  waters,  it  is  equal- 
ly certain  that  it  is  susceptible  of  being 
confined  to  sponges  taken  outside  of  such 
waters.  In  view  of  the  dear  distinction 
between  state  and  national  power  on  the 
subject,  long  settled  at  the  time  the  ad 
was  passed,  and  the  rule  of  construction 
just  stated,  we  are  of  opinion  that  its  pro- 
visions must  be  construed  as  alone  appli- 
cable to  the  subject  within  the  authority 
of  Congress  to  regulate,  and,  therefore, 
be  held  not  to  embrace  that  which  was  not  ^ 
within  such  power.  i» 

*  In  substance  the  argument  is  that  this  • 
ease  does  not  come  within  the  rule,  sinet 
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it  is  inflisted  to  confine  the  statute  to 
«ponge8  taken  or  gathered  outside  of  state 
territorial  limits  would  also,  although  for 
a  different  reason,  cause  it  to  be  plainly 
unconstitutional.  This  but  assumes  that 
the  second  proposition,  denying  all  power 
in  Congress  to  exert  authority  in  respect 
to  the  landing  of  sponges  taken  outside 
of  the  territorial  jurisdiction  of  a  state, 
is  well  founded;  and  we  eome,  therefore, 
to  the  consideration  of  that  proposition. 
For  the  sake  of  brevity  we  do  not  stop  to 
review  the  general  considerations  which 
the  proposition  involves  for  the  purpose  of 
demonstrating  its  inherent  inaccuracy,  or 
io  point  out  its  conflict  with  the  law  of 
nations,  and  its  inconsistency  with  the 
practices  of  the  government  from  the  be- 
ginning. We  thus  refrain,  since  there  is  a 
simpler  and  yet  more  comprehensive  point 
of  view  disposing  of  the  whole  subject. 

Undoubtedly  (Lord  v.  Goodall,  N.  &  P.  8. 
a  Co.  102  U.  S.  641,  26  L.  ed.  224), whether 
the  Abby  Dodge  was  a  vessel  of  the  United 
States  or  of  a  foreign  nation,  even  although 
it  be  conceded  that  she  was  solely  engaged 
in  taking  or  gathering  sponges  in  the  wa- 
ters which,  by  the  law  of  nations,  would 
be  regarded  as  the  common  property  of 
all,  and  was  transporting  the  sponges  so 
gathered  to  the  United  States,  the  vessel 
was  engaged  in  foreign  commerce,  and  was 
therefore  amenable  to  the  regulating  power 
of  Congress  over  that  subject.  This  being 
not  open  to  discussion,  the  want  of  merit 
of  the  contention  is  shown,  since  the  prae- 
^ces  from  the  beginning,  sanctioned  by  the 
decisions  of  this  court,  establish  that  Con- 
gress, by  an  exertion  of  its  power  to  regu- 
late foreign  commerce,  has  the  authority 
to  forbid  merchandise  carried  in  such  com- 
merce from  entering  the  United  States. 
Buttfield  V.  Stranahan,  192  U.  S.  470, 
492,  493,  48  L.  ed.  525,  534,  535,  24  Sup. 
Ct  Kep.  849,  and  authorities  there  col- 
lected. Indeed,  as  pointed  out  in  the  Butt- 
^  field  Case,  so  complete  is  the  authority 
^  of  Congress  over  the  subject  that  no  one 
«  can  be  said  to  have  a  vested^ght  to  carry 
on  foreign  commerce  with  the  United 
States. 

Although,  for  the  reason  stated,  we  think 
the  statute,  limited  by  the  construction 
which  we  have  given  it,  is  not  repugnant 
to  the  Constitution,  we  are  nevertheless  of 
opinion  that,  as  thus  construed,  the  aver- 
ments of  the  libel  were  not  sufficient  to  au- 
thorize the  imposition  of  the  penalty  which 
the  court  below  decreed  against  the  vessel. 
As,  by  the  interpretation  which  we  have 
given  the  statute,  its  operation  is  confined 
to  the  landing  of  sponges  taken  outside 
of  the  territorial  limits  of  a  state,  and  the 
libel  does  not  so  charge, — that  is,  its  aver- 


ments do  not  n^ative  the  fact  that  the 
sponges  may  have  been  taken  from  waters 
within  the  territorial  limits  of  a  state, — it 
follows  that  the  libel  failed  to  oharge  an 
element  essential  to  be  alleged  and  proved^ 
in  order  to  establish  a  violation  of  the  stat- 
ute. United  States  t.  Britton,  107  U.  S. 
655,  661,  662,  27  L.  ed«  620,  622,  623,  8 
Sup.  Ct.  Rep.  612,  and  cases  cited. 

As  we  deem  that  it  has  no  relevancy  to 
the  power  of  Congress  to  deal  with  a  sub- 
ject not  within  its  constitutional  author^ 
ity,  that  is,  the  taking  of  sponges  within 
the  exclusive  jurisdiction  of  a  state,  we 
have  not  considered  it  necessary  to  refer  to 
a  statement  made  by  the  district  judge  ood> 
coming  legislation  of  the  state  of  Florida* 
making  it  unlawful  to  gather  or  catch 
sponges  "in  and  upon  any  of  the  grounds 
Imown  as  sponging  grounds  along  the  coast 
of  Florida  from  Pensaeola  to  Cape  Florida* 
by  diving  either  with  or  without  a  diving 
suit  and  armor."  Equally,  also»  have  wa 
refrained  from  attempting  to  reconcile  the 
enactment  of  this  state  law  with  some  ref- 
erence made  by  the  govenment  in  argu- 
ment to  certain  statements  in  testimony 
given  before  a  committee  of  the  House 
when  the  act  which  is  before  us  was  in 
process  of  adoption,  to  the  effect  that  there 
were  no  sponge  beds  within  the  jurisdic- 
tion of  Florida,  because  ''the  sponge  beds  ^ 
were  from  16  to  60  and  66  miles  out.**  fe* 
^In  view  of  the  paramount  authority  of  • 
Congress  over  foreign  commerce,  through 
abundance  of  precaution  we  say  that  nothp 
ing  in  this  opinion  implies  a  want  of  power 
in  Congress,  when  exerting  its  absolute 
authority  to  prohibit  the  bringing  of  mer- 
chandise, the  subject  of  such  commerce^ 
into  the  United  States,  to  cast  upon  one 
seeking  to  bring  in  the  merchandise,  the 
burden,  if  an  exemption  from  the  operation 
of  the  statute  is  claimed,  of  establishing  a 
right  to   the  exemption. 

While  it  necessarily  follows  from  what 
we  have  said  that  the  decree  must  be  re- 
versed, we  are  of  opinion  that,  under  the 
circumstances  of  the  case,  it  should  be 
accompanied  with  directions  to  permit  the 
government,  if  desired,  to  amend  the  libel 
so  as  to  present  a  case  within  the  statutes 
as  construed.  The  Mary  Ann,  8  Wheat. 
389,  6  L.  ed.   643. 

Reversed. 


(22S  U.  S.  178.) 

HAMILTON  H.  HENDRICKS,  Plff.  in  Err., 

V. 

UNITED  STATEa 

Cbiminal  Law  ({  1018*)— Fbivolousxtiss 
OF   Federal  Question  — **Natubx  and 
Cause  of  Aotion." 
1.  The    contention    that    an    indictmenti 

charging  subornation  of  perjury  before  a 
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Federal  grand  jury  did  not  sufficiently  set 
forth  "the  nature  and  cause  of  the  accusa- 
tion," within  the  meaning  of  U.  S.  Const., 
6tii  Amend.,  because  it  did  not  "set  forth  in 
some  definite  way  the  matter  or  thing 
which  was  under  investigation  at  the  par* 
ticular  time,  so  that  the  defendant  may 
know  as  to  what  particular  controversy 
the  alleged  false  testimony  is  claimed  to  be 
material,  and  how  to  meet  the  allegation  of 
materiality/'  is  too  frivolous  to  serve  as 
the  basis  of  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  circuit  court,  to 
review  a  conviction  under  such  indictment, 
where  the  description  therein  of  the  pro- 
ceeding in  which  the  perjury  was  committed 
is  as  follows:  ".  •  .  Sitting  as  a  grand 
jury  .  .  •  and,  among  other  matters, 
inquiring  into  certain  criminal  violations 
of  the  laws  of  the  said  United  States  relat- 
ing to  the  public  lands  and  the  disposal  of 
the  same,  and  the  unlawful  fencing  thereof, 
which  had  then  lately  before  been  commit^ 
ted  within  the  said  district." 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  2577;    Dec  Dig.  f  1018.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4673,  4674.] 

PBBJUBT     (I    27*)--SUBOBNATION    OF   PKB- 
JTJBT—SXJFFICIKNOT. 

2.  An  indictment  eharsing  subornation  ol 
perjury  before  a  Federtu  grand  jury  need 
not,  in  describing  the  proceedings  in  which 
the  perjury  was  committed,  state  the  name 
of  a  specified  defendant  under  investigation. 

CBd.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  S  96 ;    Dec.  Dig.  f  27.*] 

PeBJUEY     (§    27*)— SUBOBKATION    OF    PBB- 
JUBT— DbFINITENESS. 

8.  There  is  no  want  of  definiteness  in  an 
indictment  charging  subornation  of  perjury 
before  a  Federal  frand  jury  because  it  is 
in  effect  simply  alleged  therein  that  before 
the  grand  jury,  after  the  witness  had  been 
sworn,  the  truth  of  the  recited  matters  con- 
oerning  which  it  was  subsequently  alleged 
that  he  testified  falsely,  "became  and  was 
a  material  question,"  and  did  not  specify 
in  just  what  evidentiary  way  the  perjured 
testinnony  became  material. 

rBd.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  S  K ;   Deo.  Dig.  S  27.*] 

[No.  164.] 

Argued  January  25,  1912.    Decided  Febru- 
ary 19,  1012. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon 
to  review  a  conviction  for  subornation  of 
perjury.  Dismissed  for  want  of  jurisdic- 
tion. 

The  facts  are  stated  in  the  opinion. 
Mr.  Alfred  S.  Bennett  for  plaintiff  in 
error. 

Assistant  Attorney  General  Denison  and 
Mr.  William  W.  Lemmond,  Assistant  Attor- 
g  nbj,  for  defendant  in  error. 

•    'Mr.  Chief  Justice  l¥blte  delivered  the 
the  opinion  of  the  court: 
The  plaintiff  in  error,  upon  a  conviction 


and  sentence  for  subornation  of  perjuiy,  ia 
violation  of  §  5393,  Revised  Statutes  (U. 
S.  Comp.  Stat  1901,  p.  3654),  prosecutes 
this  writ  of  error  upon  the  theory  thai 
a  question  of  constitutional  right  was  in- 
volved, arising  upon  a  claim  made  in  the 
court  below  that  the  indictment  was  repugn 
nant  to  the  6th  Amendment  to  the  Con- 
stitution. On  the  assumption  that  there 
was  jurisdiction  to  entertain  the  writ, 
counsel  also  in  argument  assailed  as  erro- 
neous certain  rulings  of  the  trial  court 
"admitting  evidence  and  instructions  given 
and  refused  in   the  course   of  the  trial.** 

The  indictment  consisted  of  two  counts, 
— ^the  first  charging  the  subornation  of  one 
George  W.  Hawk,  and  the  second  the  sub- 
ornation of  one  Clyde  Brown,  to  commit 
perjury  in  giving  the  testimony  before  m^ 
Federal  grand  jury.  co 

*  As,  however,  on  the  trial,  the  govern-  • 
ment  elected  to  rely  upon  the  charge  of 
the  subornation  of  Hawk,  we  are  concerned 
alone  with  the  first  count.  The  sufficiency 
of  this  count  was  assailed  by  demurrer, 
it  being  alleged  "that  the  said  coxmt  of 
said  indictment  and  the  matters  and  facts 
therein  contained,  in  manner  and  form  ae 
the  same  are  stated,  are  not  sufficient  in 
law,  and  are  not  sufficient  to  constitute  a 
crime,  and  are  not  direct  and  certain.* 
The  protection  of  the  Constitution  was  not» 
however,  invoked  until  after  conviction, 
when  a  motion  to  arrest  judgment  was 
made,  "based  upon  the  ground  that  the 
indictment  in  this  case  does  not  charge 
a  crime,  and  is  insufficient,  and  does  not 
sufficiently  describe  the  offense.  'And  does 
not  inform  the  defendant  of  the  nature 
and  cause  of  the  accusation'  against  him, 
and  is  in  violation  of  and  insufficient  under 
the  6th  Amendment  to  the  Constitution 
of  the  United  States." 

The  portions  of  the  indictment  which 
relate  to  the  particular  matter  which  was 
under  investigation  before  the  grand  jury, 
or  which  refer  to  the  materiality  of  the 
alleged  testimony,  and  which  it  is  claimed 
exhibit  the  repugnancy  of  the  indictment 
to  the  6th  Amendment,  are  contained  in 
the  excerpt,  which  is  in  the  margin,!  the 

t"Tliat  Hamilton  H.  Hendricks,  late  of 
the  county  of  Wheeler,  in  the  said  district, 
on  the  15th  day  of  January,  in  the  year 
of  our  Lord  1905,  at  and  within  the  said 
county  of  Wheeler,  in  tiie  said  district,  un« 
lawfully  did  wilfully  and  corruptly  suborn, 
instigate,  and  procure  one  George  W.  Hawk 
to  appear  in  person  before  th«n,  the  said 
grand  jurors,  then  and  from  thence  hither- 
to sitting  at  the  city  of  Portland,  in  the 
said  district,  as  a  grand  jury  of  the  eir^ 
euit  court  of  the  said  United  states  for  the 
said  district,  and,  amongst  other  matten, 
inquiring  into  cortain  orinUnal  i)iolatum€ 
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*  italics  being  tnoM  of  couiiBel,  who  assert 
that  the  italicized  portion  ''is  the  portion 
bearing  upon  the  question." 

00      It  is  urged  that  the  indictment  did  not 

•  sufficiently  set*forth  "the  nature  and  cause 
of  the  accusation"  within  the  meaning  of 
the  6th  Amendment,  because  it  did  not 
''set  forth  in  some  definite  way  the  matter 
or    thing   which    was   under    investigation 
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at  the  particular  time,  so  that  the  defend- 
ant may  know  as  to  what  particular  con- 
troversy the  alleged  false  testimony  is 
claimed  to  be  material,  and  how  to  meet 
the  allegation  of  materiality."  It  is 
claimed  "that  the  indictment,  in  order  to 
be  sufficient)  should  have  stated  the  par' 
Ocular  matter  which  was  being  investiga- 
ted by  the  grand  jury  at  the  time,  and  to 


cf  the  laioe  of  the  said  United  States  re- 
lating  to  the  public  land*  and  the  disposal 
of  the  same,  and  the  unlawful  fencing 
thereof,  which  had  then  lately  before  been 
eommiited  within  the  said  district,  and  to 
take  his  oath  before  the  said  grand  jury, 
and  upon  his  oath  so  taken  to  testify,  de- 
pose, and  swear  before  the  said  grand  jury 
m  substance  and  to  the  effect  tJi^  when  he, 
the  said  Oeorge  W,  Hawk,  m/ide  his  ofH 
plication  dated  October  19,  1898,  and  filed 
in  the  land  office  of  the  said  United  States 
at  The  Dalles,  Oregon,  on  October  21,  1898, 
to  enter  certain  public  lands  known  and  de- 
scribed as  the  southeast  quarter  of  ^e 
southeast  quarter  of  section  2,  the  east  half 
of  the  northeast  quarter  of  section  11,  and 
the  southwest  quarter  of  the  northwest 
quarter  of  section  12,  in  township  7  south 
and  range  22  east,  reference  being  had  to 
the  Willamette  meridian  and  base  line,  as 
a  homestead,  under  the  laws  of  the  said 
United  States  concerning  homesteads,  the 
same  was  honestly  and  in  good  faith  made 
for  the  purpose  of  actual  settlement  and 
cultivation,  and  not  for  the  benefit  of  any 
other  person,  persons,  or  corporation;  that 
he,  the  said  George  W.  Hawk,  was  not 
acting  as  agent  of  any  person,  corporation, 
or  syndicate  in  making  such  entry,  nor  in 
collusion  with  any  person,  corporation,  or 
syndicate  to  give  them  the  benefit  of  the 
land  so  entered,  or  any  part  thereof,  or  the 
timber  thereon;  that  he  was  not  applying 
to  enter  the  said  lands  for  the  purpose  of 
speculation,  but  in  good  faith,  and  to  ob- 
tain a  home  for  himself;  that  he  had  not 
made,  and  would  not  make,  any  agreement 
or  contract  with  any  person  or  persons,  cor- 
poration or  syndicate,  by  which  the  title 
which  he  should  acquire  from  the  said 
United  States  in  the  said  lands  would  inure 
to  the  benefit  of  any  person  except  him- 
self, and  that  he  himself  paid  the  fees  re- 
quired by  law  to  be  paid  upon  the  filing 
of  such  application;  that  when  he,  the 
said  George  W.  Hawk,  on  the  2d  day  of 
March,  in  the  year  1900,  subscribed  and 
swore  to  his  affidavit  and  testimony  of  final 
proof  of  settlement  upon  and  cultivation 
of  the  said  lands,  he  had  theretofore,  to 
wit,  in  the  month  of  April,  1899,  com- 
menced his  residence  on  the  said  lands, 
and  had  not  sold,  conveyed,  or  mortgaged 
any  portion  of  the  said  lands;  and  there- 
upon tlie  said  George  W.  Hawk,  in  conse- 
quence and  by  means  of  the  said  wilful  and 
corrupt  subornation,  instigation,  and  pro- 
curement of  the  said  Hamilton  H.  Hend- 
ricks, afterwards,  to  wit,  on  the  2Sd  day  of 
JanMtry,  in  the  year  1905,  in  the  said  dis- 


trict, did  appear  in  person  before  the  said 
grand  jury,  at  Portland  aforesaid,  and  then 
and  there  was  in  due  manner  sworn  by  the 
foreman  thereof,  and  then  and  there  took 
his,  the  said  George  W.  Hawk's,  oath  be- 
fore the  said  grand  jury  that  he  would 
testify  truly,  and  true  answers  make  to  all 
questions  which  should  be  put  to  him,  be- 
fore the  said  grand  jury;  the  said  grand 
jury  then  and  there  being  a  tribunal  hav- 
ing due  and  competent  authority  to  ad- 
minister the  said  oath  to  the  said  George 
W.  Hawk  in  that  behalf,  and  the  matter 
in  which  he  was  so  sworn  and  took  his 
oath  as  last  aforesaid,  bein^  then  and  there 
a  case  in  which  a  law  of  the  United  States 
then  authorized  an  oath  to  be  adminis- 
tered; and  it  then  and  there,  at  and  upon 
the  taking  of  the  said  oath  by  the  said 
George  W.  Hawk  before  the  said  grand 
jury  as  aforesaid,  became  and  was  a  ma- 
terial question  whether,  when  he  so  made 
and  filed  his  said  application  to  enter  the 
said  lands  as  a  homestead  as  aforesaid,  the 
same  was  honestly  and  in  good  faith  made 
for  the  purpose  of  actual  settlement  and 
cultivation,  and  whether  it  was  made  for 
the  benefit  of  any  other  person,  persons,  or 
corporation,  and  whether  he,  the  said 
George  W.  Hawk,  was  acting  as  agent  of 
any  person,  corporation,  or  syndicate  in 
making  such  entry,  and  whether,  in  mak- 
ing his  said  entry,  he  was  in  collusion  with 
any  person,  corporation,  or  syndicate  to 
give  them  the  l^nefit  of  the  land  so  en- 
tered, or  any  part  thereof,  or  the  timber 
thereon,  and  whether  he  was  not  applying 
to  enter  the  said  lands  for  the  purpose  m 
speculation,  rather  than  in  good  faith  to 
obtain  a  home  for  himself,  and  whether  he 
had  not  made,  and  would  not  make,  an 
agreement  or  contract  with  some  person  or 
persons,  corporation  or  syndicate,  by  which 
the  title  which  he  should  acquire  from  the 
said  United  States  in  the  said  lands  would 
inure  to  the  benefit  of  some  person  except 
himself,  and  whether  he,  the  said  George 
W.  Hawk,  himself  paid  the  fees  aforesaid; 
and  whether,  when  he,  the  said  George  W. 
Hawk,  so  subscribed  and  swore  to  his  said 
affidavit  and  testimony  of  final  proof  of 
settlement  upon  and  cultivation  of  the  said 
lands  as  aforesaid,  he  had,  in  the  month  of 
April,  1899,  or  at  any  time,  commenced 
his  residence  on  the  said  lands,  and  wheth- 
er he  had  sold,  conveyed,  or  mortgaged  any 
portion  of  the  said  lands,  and  whether  he 
himself  paid  the  fees  required  by  law  to 
be  paid  upon  the  making  of  such  final 
prool** 
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which  it  was  claimed  the  alleged  false 
testimony  was  material;"  and  that  if  the 
alleged  false  testimony  concerning  Hawk's 
final  proof  upon  his  land  "became  material 
collaterally  in  some  other  later  matter, 
of  which  the  grand  jury  did  have  juris- 
diction, .  .  .  the  collateral  matter 
should  have  been  set  forth,  and  the  in- 
dictment should  have  alleged  that  it  was 
material  in  relation  to  that  matter,  so 
that  the  defendant  could  have  an  oppor- 
tunity to  intelligently  defend  as  to  the 
materiality  of  the  alleged  evidence,  as  well 
as  to  other  elements  of  the  offense." 

Reduced  to  their  final  analysis  the  con- 
tentions but  assert  that  the  indictment 
did  not  apprise  the  accused  of  the  crime 
eharged  with  such  reasonable  certainty 
that  he  could  make  his  defense  and  be 
protected  after  judgment  against  another 
prosecution  for  the  same  offense.  We  are 
of  opinion,  however,  that  the  principles 
settled  by  many  prior  adjudications  of 
this  court  are  so  controlling  as  to  fore- 
close discussion  of  the  matter. 

The  description,  in  the  indictment,  of 
the  proceeding  in  which  the  perjuzy  was 
committed,  is  as  follows: 

**.  .  .  Sitting  as  a  grand  Jury  .  •  . 
and,  among  other  matters,  inquiring  into 
eertain  criminal  violations  of  the  laws  of 
the  said  United  States  relating  to  the 
public  lands  and  the  disposal  of  the  same, 
and   the   unlawful   fencing  thereof,  which 

^had    then    lately    before    been    eommitted 

•within   the   said   district" 

•  *  That  this  description  adequately  advised 
the  defendant  as  to  the  identity  of  the 
proceeding  in  which  the  perjury  was  eom- 
mitted is  settled  by  the  following  au- 
thorities: Markham  v.  United  States,  160 
U.  8.  319,  820,  40  L.  ed.  441,  442,  16  Sup. 
Ct  Rep.  288;  Williamson  v.  United  States, 
207  U.  S.  425,  62  L.  ed.  278,  28  Sup.  Ct 
Rep.  163;  Rosen  v.  United  States,  161  U. 
6.  29,  34,  40,  40  L.  ed.  606,  607,  609,  16 
Sup.  Ct.  Rep.  434,  480,  10  Am.  Grim. 
Rep.  251;  Dunbar  v.  United  States,  156 
U.  S.  185,  192,  39  L.  ed.  390,  393,  15  Sup. 
Ct.  Hep.  325;  Bannon  v.  United  States, 
156  U.  S.  464,  468,  39  L.  ed.  494,  496,  16 
Sup.  Ct.  Rep.  467,  9  Am.  Crim.  Rep.  338; 
Coffin  V.  United  States,  156  U.  S.  432,  462, 
89  L.  ed.  481,  490,  15  Sup.  Ct.  Rep.  394; 
and  Kirby  v.  United  States,  174  U.  S. 
47,  64,  43  L.  ed.  890,  89Y,  19  Sup.  Ct.  Rep. 
574,  11  Am.  Crim.  Rep.  330.  A  less  defi- 
nite description  was  held  sufficient  in  the 
Markham  Case,  where  the  indictment 
specified  "an  inquiry  then  pending  before 
and  within  the  jurisdiction  of  the  Com- 
missioner of  -Pensions  of  the  United  States, 
at  Washington,  in  the  District  of  Colum- 
bia." As  the  specification  of  the  identity 
•f  a  defendant  and  the  precise  nature  off 


his  offense  is  normally  the  end,  and  noC 
tSm  beginning,  of  grand  Jury  proceedings 
(Hale  V.  Kenkel,  201  U.  S.  43,  61,  65,  50 
L.  ed.  652,  660,  661,  26  Sup.  Ct  Rep. 
870),  and  the  very  object  of  the  proceed- 
ing may  have  been  to  determine  the  iden- 
tity of  the  criminal,  it  was  not  essential 
'that  the  proceedings  should  state  the  nam« 
of  a  specified  defendant  under  investigir 
tion. 

That  the  indictment  was  not  wanting 
in  definiteness  because  therein  it  was  in 
effect  simply  alleged  that  before  the  grand 
jury,  after  Hawk  had  been  sworn,  ths 
truth  of  the  recited  matters  concerning 
which  it  was  subsequently  alleged  Hawk 
testified  falsely,  "became  and  was  a  map 
terial  question,"  and  it  was  not  specified 
in  just  what  evidentiary  way  the  perjured 
testimony  became  material,  is  settled  bj 
the  Markham  Case  ( 160  U.  S.  324,  325,  40 
L.  ed.  443,  444,  16  Sup.  Ct  Bep.  288 )» 
where  a  similar  point  was  directly  held 
to  be  without  merit 

As,  in  view  of  prior  decisions,  the  eon- 
tention  based  upon  the  6th  Amendment 
was  manifestly  frivolous,  it  results  that 
the  writ  of  error  must  be  dimniBsed, 

Writ  of  error 


(22S  U.  8.  073.) 

KANSAS    CITY    SOUTHERN   RAH/WAID 
COMPANY,  Plff.  in  Err., 

V. 

C.  H.  ALBEBS  COMMISSION  COMPANY. 

CousTB  (J  804*)— Raisino  Question  Be- 
low—"JSpbciaixt  Set  Up  and  Claimed.'^ 

1.  A  right  or  immunity  under  a  statute 
of  the  United  States  is  "specially  set  up 
and  claimed"  in  the  state  court  within  the 
meaning  of  U.  S.  Rev.  Stat  §  709,  U.  S. 
Comp.  Stat  1901,  p.  575,  where  a  railroad 
company  insists,  throughout  garnishment 
proceedings  brought  against  it  for  charge* 
m  excess  of  a  special  rate  entered  into  with 
the  garnishment  debtor  alone,  that  no  re- 
covery could  be  bed  against  it  consistently 
with  the  interstate  commerce  act,  as,  in 
disregarding  the  agreement  for  the  special 
rate,  it  only  conformed  to  the  provisions  of 
such  act  governing  rates  to  be  applied  te 
interstate  shipments. 

{;Bd.  Note.— For  other  cases,  see  Courts,  Cent, 
g.  H  1049-1077;    Dec.  Dig.  9  394.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6597.] 

CouBTs  ((  399*)— Examination  of  Rec- 
ord. 

2.  The  United  States  Supreme  Court  may 
examine  the  entire  record,  including  the 
evidence,  if  properly  incorporated  therein, 
to  determine  whether  what  purports  to  b» 
a  general  finding  of  facts  against  one  psrty 
necessarily  involves  the  decision  of  ques- 
tions of  law  bearing  upon  a  Federal  right 
claimed  by  such  party  in  the  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  98  1069.  1090 ;  Dec.  Dig.  (  399  ;•  Appeal  an<f 
Error.    Cent   Dig.   §§   S384-3394.   8396.   3398.   3399.) 


*For  other  oases  see  same  topic  ft  9  ntjmbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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COUSTB     (t   894*)— JUBlSDICnON—FSDEBAL 

Question. 

9.  A  general  finding  against  a  common 
earner  in  garnishment  proceedings  against 
it  by  a  creditor  of  a  shipper,  to  recover 
charges  in  excess  of  a  special  rate  agreed 
upon,  necessarily  involves  the  decision  of 
questions  of  the  interpretation  and  appli- 
cation of  the  interstate  commerce  acts  of 
February  4,  1887  (24  Stat,  at  L.  370,  chap. 
104,  U.  S.  Comp.  Stat  1901,  p.  3154),  and 
March  2,  1880  (25  Stat,  at  Jk  866,  chap. 
S82,  U.  S.  Gomp.  Stat.  1901,  p.  3168),  so 
as  to  give  the  United  States  Supreme  Court 
jurisdiction,  where  such  carrier  claimed  in 
the  state  court  that  the  rates  collected, 
though  in  excess  of  the  special  rate  agreed 
on,  were  the  lawful  rates  applicable  to  the 
shipments,  as  shown  by  schedules  filed  with 
the  Interstate  Commerce  Commission. 

rSd.  Note.— For  other  cases,  see  Courts.  Cent 
Dlk.  11  1O49-10T7 :    Dec  Dis.  f  194.*] 

OABBIXBS     ((    80*) —IlVTBRSTATB    FREIGHT 

Bates— Posting. 

4.  Interstate  freight  rates  are  estab- 
lished when  schedules  thereof  are  regularly 
printed,  filed  with  the  Interstate  Commerce 
Cbmmission,  and  kept  open  to  public  in- 
spection by  the  carrier  at  its  freight  offices, 
aJthough  such  rates  may  not  be  posted  in 
public  and  conspicuous  places,  as  required 
by  §  6  of  the  interstate  commerce  act  of 
February  4,  1887,  as  amended  by  the  act 
of  March  2,  1889,  as  posting  is  not  essen- 
tial to  make  rates  legally  operative,  but 
is  required  only  as  a  means  of  affording 
special  facilities  to  the  public  for  ascer- 
taining the  rates  actually  in  force. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  n;   Dec  Dig.  I  30.*1 

GaBBIBBS     ((    80*)— INTEBSTATB    FREIGHT 

Rates— Establishment. 

6.  The  sanction  of  the  other  roads  to 
schedules  of  freight  rates  containing  a  head- 
ing indicating  their  adoption  by  a  particu- 
lar road  "in  connection  with"  other  desig- 
nated railroads,  which  are  the  roads  over 
which  a  haul,  when  there  is  such,  from 
common  points  to  the  particular  railroad, 
would  be  made,  is  not  essential  to  the  es- 
tablishment of  such  rates  in  a  proceeding 
involving  shipments  over  such  railro<id  and 
a  connecting  line  not  included  among  the 
other  roads  designated,  from  a  city  which 
is^  not  one  of  the  common  points. 
~  [B<L  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  81;    Dec.  Dig.  S  30.*] 

CaBBIEBS     ((    30*)— INTEBBTATE     FbEIGHT 

Rates— Applicabilitt. 

6.  Schedules  of  freight  rates  of  a  desig- 
nated railroad,  indicating  that  they  were 
adopted  by  it  ''in  connection  with''  other 
specified  roads  over  which  shipments  fromi 
the  eommon  points,  if  any,  would  be  made, 
may  be  applicable  to  a  shipment  over  a 
different  railroad  from  a  city  which  is  not 
a  common  point,  where  such  schedules  do 
not  restrict  the  rate  to  shipments  received 
from  the  roads  specified,  but  indicate  its 
applicability  to  shipments  received  from 
any  connecting  line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cant.  Dig.  S  81;    Dec.  Dig.  S  30.*] 


Tbial  (S  106*)  —  Secondaby  Evidence  — 
Admission  withoxtt  Objection. 

7.  Uncontradicted    testimony    cannot    bs 

disregarded,  though  not  the  best  evidenes^ 

when  offered  and  admitted  without  objeo- 

tion. 

rSd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  200-266;  Deo.  Dig.  f  105;*  Evidence, 
Cent  Dig.  I  2430.1 

Gabbiebs    (I  26*)  —  Intsbstate   Fbeight 
Rates— Applicability. 

8.  Shipments  over  eonnectinff  lines,  even 
though  moving  on  through  bills  of  lading, 
must,  under  the  interstate  commerce  act, 
take  the  lawfully  established  local  rate  in 
force  on  each  line,  where  there  is  no  estab^ 
lished  joint  through  rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  11  67-82;   Dec.  Dig.  |  26.*] 

Gabbiebs   (t   27*)  —  Intebstatb   Fbsioht 
Rates— Depabtubb  Fboic* 

9.  An  agreement  with  a  sinj^le  shipper 
for  shipments  over  connecting  lines  havmg 
no  joint  through  rate,  at  less  than  the  es* 
tablished  local  rates  for  each  road,  is  void 
and  does  not  prevent  the  collecting  of  ths 
established  local  rate  by  such  earners,  un- 
der the  interstate  commerce  act  of  Febru« 
ary  4,  1887,  §  6,  as  amended  by  the  act  of 
March  2,  1880,  providing  the  manner  for 
establishing  rates,  and  making  it  unlawful 
for  a  carrier  to  depart  from  any  rate  so 
established  and  in  force  at  the  time  and 
requiring  connecting  carriers  agreeing  on 
joint  through  rates  to  file  schedules  with 
the  Gommission,  and  prohibiting  any  devisp 
tion  from  an  established  joint  rate  while  in 
force. 

[Ed.  Note.— For  other  cases,  see  Carriers* 
Cent  Dig.  11  78,  74,  94 ;    Dec.  Dig.  I  27.*] 

[No.  18.] 

Argued  October  26,  1911.  Decided  Febru* 

ary  26,  1012. 

IN  ERROR  to  the  Supreme  Court  of  ths 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  DistrioA 
Court  of  Crawford  County,  in  that  states 
holding  a  common  carrier  liable  as  gar* 
nishee  to  a  creditor  of  a  shipper.  R^ 
versed. 

See  same  case  below,  70  Kan.  69,  00  Pasu 
810. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cyrus  Crane  and  Samuel  W. 
Moore  for  plaintiff  in  error. 

Messrs.  John  M.  Wayde,  Plillip  P. 
Campbell,  and  Carl  O.  Pingry  for  defend- 
lant  in  error.  ^ 

CO 

*  Mr.    Justice    Van   Devanter    deliverel  • 
the  opinion  of  the  court: 

This  was  a  proceeding  in  garnishment 
under  the  laws  of  the  state  of  Kansas.  Ths 
O.  H.  Albers  Commission  Company  had  rs> 
covered  a  judgment  in  the  district  court  of 
Crawford  county,  in  that  state,  against 
Robert  L.  Forrester  and  Joseph  M.  For- 
rester, doing  business  as  Forrester  BrotherSy 


•For  other  cases  see  same  topic  ft  9  nuicbbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


318 


32  SUPRSMB  OOUBT  BSPOBJSB. 


Oct.  ToMf 


in  the  sum  of  $10,333.72,  with  interest,  and 
had  brought  the  Kansas  City  Southern  Rail- 
way Company  into  the  case,  as  a  garnishee, 
upon  a  general  allegation  that  it  was  indebt- 
ed to  Forrester  Brothers.  The  railway  com- 
pany, which  will  be  spoken  of  as  the  gar- 
nishee, appeared  and  denied  that  allegation. 
Under  the  practice  in  that  state  the  issue 
flo  framed  was,  without  other  pleadings, 
brought  on  for  trial  as  a  civil  action.  The 
trial  was  begun  before  the  court  and  a 
jury,  but  later  the  jury  was  discharged, 
with  the  consent  of  the  parties,  and  the 
trial  proceeded  before  the  court  alone.  The 
case  made  by  the  evidence  was  this: 

The  garnishee  was  operating  a  railroad 
extending  from  Kansas  City,  Missouri,  to 
Texarkana,  Texas.  Another  railroad,  which 
will  be  spoken  of  as  the  northern  line,  con- 
nected with  it  at  Kansas  City  and  extended 
northward  to  Omaha,  Nebraska.  Forrester 
Brothers  were  buyers  and  sellers  of  grain, 
with  offices  at  St.  Louis,  Missouri.  Id  the 
late  summer  or  early  fall  of  1901  the  two 
roads,  at  the  solicitation  of  Forrester  Broth- 
ers, entered  into  an  oral  agreement  with  the 
latter  whereby  they  were  granted  a  special 
rate  on  corn  and  oats  to  be  shipped  in  car- 
load lots  from  Omaha  via  Kansas  City  to 
Texarkana.  The  evidence  was  conflicting 
as  to  whether  the  rate  agreed  upon  for  the 
through  haul  was  12}  or  16}  cents  per 
hundred  pounds,  but  it  was  one  or  the  other, 
and  the  garnishee  was  to  charge  and  re- 
^  ceive  8  cents  for  the  haul  over  its  road, 
^  and  the  remainder  was  to  go  to  the  northern 
•  line.  The*evidenee  was  also  conflicting  as 
to  whether  the  agreement  was  to  terminate 
on  the  3l8t  of  October,  or  was  to  continue 
until  all  the  shipments  then  contemplated 
by  Forrester  Brothers  were  completed. 
After  the  agreement  was  made,  and  in  re- 
liance thereon,  Forrester  Brothers  made 
large  purchases  of  corn  and  oats  at  Omaha 
for  shipment  to  and  sale  at  Texarkana,  as 
they  liad  contemplated  doing  when  solicit- 
ing the  special  rate.  The  agreement  was 
observed  by  the  garnishee  until  and  includ- 
ing the  31st  of  October,  and  during  that 
time  the  shipments  were  carried  on  through 
bills  of  lading.  Thereafter  the  garnishee 
disregarded  the  agreement,  required  that  the 
shipments  be  rebilled  at  Kansas  City,  and 
collected  a  10-cent  rate  for  the  haul  over 
its  road  until  November  10,  and  thereafter 
a  14-cent  rate.  The  payment  of  the  larger 
rates  was  made  by  an  agent  of  Forrester 
Brothers  at  Kansas  City,  who  did  not  know 
of  the  agreement.  By  exacting  the  larger 
rates  the  garnishee  received  $10,527.56  more 
than  it  would  have  received  under  the  8- 
cent  rate.  No  schedule  embodying  the  12} 
or  16}-cent  rate,  whichever  it  was,  for  the 
through  haul,  or  the  8-eent  rate  for  the  h»ul 


over  the  garnishee's  road,  was  flled  with  the 
Interstate  Commerce  Commission;  and 
neither  was  any  memorandum  or  statement 
of  the  oral  agreement  so  filed.  Apart  froa 
the  agreement  there  was  no  joint  through 
rate  applicable  to  these  shipments. 

When  the  agreement  was  made  there  was 
in  force  on  the  garnishee's  road  a  ''propor« 
tional  rate"  of  10  cents  per  hundred  pounds 
on  com  and  oats  moving  from  Kansas  Ci^ 
to  Texarkana.  This  rate  was  not  appli- 
cable to  shipments  originating  at  Kansas 
City,  but  only  to  such  as  originated  else- 
where on  connecting  lines.  Nor  was  it  in- 
variably confined  to  the  movement  from 
Kansas  City  to  Texarkana,  for  it  included 
also  the  haul,  when  there  was  such,  to 
Kansas  City  from  certain  common  points,  « 
such  as  St.  Joseph,  Atchison,  and  Leaven-  « 
worth,  which«  usually  enjoyed  the  Kansas  ? 
City  rates,  and  were  not  reached  by  the 
garnishee's  road,  but  by  other  roads.  Thus, 
shipments  originating  on  lines  connecting 
at  the  common  points  with  the  roads  lead- 
ing to  Kansas  City  took  this  rate  from  the 
common  points  to  Texarkana.  As  applied 
to  such  shipments  the  rate  was  joint  as  well 
as  proportional,  and  as  applied  to  others  if 
was  a  proportional  rate  of  the  garnishee 
alone.  It  was  embodied  in  a  schedule  duly 
filed  with  the  Interstate  Commerce  Com- 
mission, and  remained  in  force  until  Novem- 
ber 10,  when  it  was  superseded  by  a  like 
rate  of  14  cents,  shown  in  an  amendatory 
schedule  so  filed.  These  schedules  bore  a 
heading  indicating  that  they  were  adopted 
by  the  garnishee  "in  connection  with"  other 
designated  railroads,  they  being  the  roads 
over  which  the  haul,  when  there  was  such« 
from  the  common  points  to  the  garnishee's 
road,  would  be  made.  The  northern  line 
was  not  one  of  them,  nor  was  Omaha  one 
of  the  common  points.  There  was  a  like 
provision  for  the  haul,  when  there  was 
such,  from  Texarkana  to  common  points 
therewith,  and  also  a  designation  of  the 
railroads  over  which  that  haul  would  be 
made;  but  as  that  feature  of  the  schedules 
is  immaterial  here,  it  may  be  eliminated 
from  consideration. 

As  explaining  a  proportional  rate  and 
indicating  the  correct  application  of  the 
one  just  named,  F.  M.  King,  an  experienced 
station  agent  of  the  garnishee,  testified: 


Q.  I  will  ask  if  you  know  whether  or 
not  the  words  "proportional  rates,"  have  a 
well-defined  and  understood  meaning  in  rail- 
road business  and  on  the  Kansas  Ci^ 
Southern. 

A.  They  have;  yes,  sir. 

Q.  Now,  just  tell  briefly  what  those  terms 
mean,  those  words  ''proportieaal  satseb"  tf 
yon  know. 
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A.  A  proportional  rate  ia  a  rate  put  In 
to  cover  busineu  .  .  .  eoming  to  our 
lines  from  other  points,  applying  to  com- 
modities where  we  have  no  through  rates. 
^  It  is  put  in  in  order  to  protect  a  shipper 
CO  «n  a  long  haul.  For  instance,  a  shipment 
•  eoming  from  .  .  .  points^cut  of  Kansas, 
where  there  Is  no  through  rate  publtshet^ 
.  .  .  we  accept  it  from  the  connecting 
line  and  bill  it  out  then  on  a  proportional 
rate,  which  is  less  than  the  local  tariff  rate. 

Q.  Now,  you  spoke  there  of  a  local  tariff 
rate;  if  those  words  have  a  well-defined 
meaning,  I  wish  you  would  state  what  those 
are. 

A.  A  local  rate  is  a  rate  applying  locally 
from  one  station  to  another  on  the  same 
road. 

Q.  In  that  term  '^ocal  rate,"  as  distin- 
guished from  ''proportional  rat^"  how  about 
the  origin  of  the  shipment? 

A.  That  is  where  it  originates  and  ter- 
minates on  the  same  line. 

And  E.  E.  Smythe,  the  general  freight 
agent  of  the  garnishee,  under  whose  dlrec^ 
tion  the  schedules  embracing  this  propor- 
tional rate  were  prepared  and  filed,  testi- 
fied: 

Q.  Mr.  Smythe,  what  is  meant  in  rail- 
roading by  "common  points?" 

A.  Common  points  are  points  which  take 
the  same  rate.    ... 

Q.  Common  points  are  comparatively 
dose  together,  taking  the  same  rates? 

A.  Yes,  sir. 

Q.  How  far  north  is  Omaha  from  Kansas 
City? 

A.  220  or  220  miles.    .    .    • 

Q.  How  far  north  from  Kansas  City  is 
Atchison  and  Leavenworth? 

A.  Between  30  and  40  miles. 

Q.  And  St.  Joe  about  60  miles  north  of 
Kansas  City? 

A.  Yes,  sir,  60. 

Q.  Is  Omaha  a  common  point  with 
Leavenworth,  Atchison,  St.  Joe,  and  Kansas 
City? 

A.  No,  sir.    .    .    . 

Q.  Now,  Mr.  Smythe,  I  will  ask  you  to 
state  what  is  known  in  railroading  as  "pro- 
portional rates,"  what  does  that  expression 
mean,  if  it  has  any  fixed  or  definite  mean- 
ing? 

A.  Proportional  rates  are  rates  established 
In  a  great  many  centers — grain  centers,  if 
you  please— on  grain  coming  from  any  ter- 
ritory which  may  be  shipped  there  for  re- 
•hipment. 

Q.  I  will  ask  you  if  the  words  "propor- 
tional   rates"  have  a  fixed  and  definite  mean- 


ing among  railroad  men,  especially  among 
traffic  men? 

A.  Yes,  sir.    •    •    • 

Q.  Can  you  give  us  an  illustration,  so 
we  will  imderstand  it  more  definitely?    Give 
your  own  illustration   of   shipments   com-  go 
ing  into  Kansas  City  and* going  out  again.  ? 

A.  We  will  take  Wichita,  Kansas.  Some 
Kansas  City  firm  will  buy  hay  and  grain 
there  from  a  Wichita  dealer,  or  some  point 
in  that  territory,  and  ship  that  hay  to 
Kansas  City  to  John  Jones  Commission 
Company.  Mr.  Jones  pays  the  freight  on 
that  car,  and  in  the  meantime  ...  he 
may  have  sold  that  car  of  hay  or  grain  to 
go  to  New  Orleans,  .  .  .  and  he  accord- 
ingly comes  to  you,  or  presents  to  the 
general  agent  the  expense  bill  covering  the 
freight  in,  and  when  that  is  checked  to  see 
that  the  correct  rate  is  applied,  it  goes  out 
on  a  proportional  rate  from  Kansas  City 
or  any  other  point  where  the  proportional 
rate  applies,  at  the  proportional  rats 
named  in  the  tariff.    •    .    . 

Q.  Explain  in  your  own  way. 

A.  You  want  me  to  explain  what  that 
tariff  [the  proportional  one  now  under  con- 
sideration] means?  What  it  would  apply 
on? 

Q.  Yes,  sir,  just  explain  the  meaning  of 
this  expression  "in  connection  with  the  Chi- 
cago Great  Western"  and  the  other  roads. 

A.  That  tariff  would  apply  on  grain  com- 
ing into  Kansas  City  on  any  railroad  in 
America  [and  bound]  to  Texarkana.    .    .    • 

Q.  You  say  it  would  apply  on  grain  com- 
ing into  Kansas  City  from  any  point  in 
the  world?    Yes,  sir,  any  place  in  America. 

This  testimony,  bearing  upon  the  meaning 
of  the  proportional  rate  schedules,  was  not 
in  any  way  contradicted. 

It  was  not  shown  whether  those  schedules 
were  sanctioned  by  the  other  railroads  over 
which  the  haul,  when  there  was  such,  from 
the  common  points  to  the  garnishee's  road, 
was  to  be  made;  and  while  it  was  shown 
that  those  schedules  were  regularly  printed, 
and  that  copies  thereof  were  sent  to  the 
freight  offices  of  the  garnishee  at  Kansas 
City  and  other  points,  and  were  there  kept 
open  to  public  inspection,  it  was  not  shown 
that  copies  were  posted  in  public  and  con- 
spicuous places  in  those  offices. 

Respecting  the  existence  of  an  applicable 
local  rate  on  the  northern  line  from  Omaha 
to  Kansas  City,  the  witness  Smythe  testi- 
fied: 

* 

Q.  I  will  ask  you  to  state  if  you  know  S 
•what  the  rate  was  in  1901  on  grain  bs-i? 
tween  Omaha  and  Kansas  City? 

A.  Yes,  sir. 
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Q.  I  will  ask  jou  to  state  what  it  was. 

A.  The  rate  was  9  cents. 

Q.  Is  that  what  you  call  a  legal  rate? 

A.  It  was  the  legal  rate;  yes,  sir. 

Q.  That  is,  between  Omaha  and  Kansas 
City? 

A.  Yes,  sir. 

Q.  On  what  roads  was  that  in  effect? 

A.  In  effect  over  the  Burlington,  Missouri 
Pacific,  and  all  lines  reaching  Omaha  run- 
ning into  Kansas  City. 

This  testimony  was  offered  and  admitted 
without  objection,  and  its  effect  was  in  no 
way  impaired  or  qualified,  save  as  the  same 
witness,  as  also  others,  testified  to  the  exist- 
ence of  a  rate  of  6}  cents,  called  the  "Mia- 
aouri  arbitrary,"  on  grain  carried  from 
Omaha  to  Kansas  City  when  destined  to 
points  beyond.  If  this  latter  was  an  in- 
dividual rate  of  the  northern  line,  and  not 
a  conventional  division  of  some  joint 
through  rate,  as  to  which  the  testimony  was 
somewhat  uncertain,  it  was  applicable  to 
the  shipments  in  question;  otherwise  the 
9-cent  rate  was  applicable.  In  either  event 
there  was  a  lawhil  local  rate  covering  the 
haul  over  the  northern  line. 

At  the  trial  the  plaintiff  took  the  pe- 
tition, not  that  the  proportional  rate  was 
unreasonable,  preferential,  discriminatory, 
or  otherwise  objectionable  under  the  inter- 
state oommerce  act,  but  that  the  special 
agreement  was  valid,  and  the  garnishee  con- 
sequently was  under  a  common-law  liability 
to  Forrester  Brothers  for  all  that  it  had 
collected  in  excess  of  the  stipulated  8-cent 
rate  for  the  haul  over  its  road.  And  the 
garnishee's  position,  insisted  upon  through- 
out the  trial,  is  reflected  by  the  following 
declarations  of  law  which  it  tendered  and 
the  court  rejected: 

"Where  an  interstate  shipment  of  mer- 
chandise passes  from  the  point  of  origin 
to  the  point  of  destination  over  the  lines 
of  two  separate  carriers,  and  such  carriers 
have  not,  by  agreement,  established  a  joint 
rate  over  their  said  lines,  and  filed  and  pub- 
lished the  same  in  the  manner  required  by 
the  interstate  commerce  act,  then  the  only 
A  lawful  charge  for  transportation  to  be  ap- 
?  plied  to  such*  shipment  is  the  published 
tariff  rate  of  the  first  carrier  from  the  point 
of  origin  of  the  shipment  to  the  point  of 
connection  with  the  second  carrier,  plus 
the  published  tariff  charge  of  the  second 
carrier  from  the  point  of  connection  with 
the  first  carrier  to  the  point  of  destination. 

"On  interstate  shipments  of  merchandise 
the  only  lawful  rates  applicable  thereto 
are  such  rates  as  have  been  filed  and  pub- 
lished in  the  manner  required  l^  the  Inters 
state  commerce  act." 

And,  applying  those  declarations  to  the 


evidence,  the  garnishee  insisted  that  during 
the  time  of  the  shipments  in  question,  law- 
fully established  local  rates,  applicable 
thereto,  were  in  force  upon  the  two  roads, 
and  that  those  rates  were  not  superseded 
or  displaced  by  the  special  agreement  with 
the  shipper;  that  the  rates  agreed  upon, 
that  is,  the  joint  through  rate  and  the  8- 
cent  rate,  never  became  legally  operative, 
because  never  embraced  in  any  schedule 
filed  with  the  Interstate  Commerce  Commis- 
sion; and,  finally,  that  the  charges  exacted 
for  the  haul  over  its  road  oonformed  to  the 
lawfully  established  rate,  and  were  the  only 
charges  which  lawfully  eould  have  been 
accepted. 

The  trial  court  sustained  the  plaintiff's 
position,  made  a  general  finding  in  its  favor, 
and  entered  judgment  thereon  against  the 
garnishee.  The  supreme  court  of  the  stats 
affirmed  the  finding  and  judgment  (79  Kan« 
59,  99  Pao.  819),  and  this  writ  of  error  was 
then  allowed. 

Consideration  must  first  be  given  to  • 
motion  to  dismiss,  advanced  upon  two 
grounds:  (1)  That  no  right  or  immunity 
under  a  statute  of  the  United  States  was 
"specially  set  up  or  claimed,"  within  the 
meaning  of  Rev.  Stat  §  709,  U.  S.  Compw 
Stat.  1901,  p.  676,  in  the  state  courts,  and 
(2)  that  in  those  courts  the  facts  were 
found  generally  against  the  garnishee,  that 
the  finding  is  conclusive  upon  this  courts 
and  that  the  errors  assigned,  when  rightly 
considered,  but  challenge  the  finding,  and 
therefore  present  nothing  which  is  open  to  ^ 
review.  • 

*  The  first  ground  obviously  is  not  tenable.  • 
The  garnishee  insisted  throughout  the  pro- 
ceedings that  no  recovery  could  be  had 
against  it  consistently  with  the  interstate 
commerce  act,  because,  in  disregarding  the 
agreement  for  the  special  rate  and  in  exact- 
ing the  proportional  rate,  first  of  10  and 
later  of  14  cents,  it  but  conformed  to  the 
provisions  of  that  act  governing  the  rates 
to  be  applied  to  interstate  shiiments.  This 
was  an  adequate  assertion  of  a  right  or 
immunity  under  that  act,  for  it  named 
the  act,  indicated  wherein  it  was  claimed 
to  be  applicable,  and  invoked  its  protection. 
Nutt  ▼.  Knut,  200  U.  S.  12,  50  L.  ed.  348, 
26  Sup.  Ct.  Rep.  216;  Texas  &  P.  R.  Co. 
V.  Abilene  Cotton  Oil  Co.  204  U.  S.  426, 
51  L.  ed.  653,  27  Sup.  Ct  Rep.  350,  9  A.  ft 
E.  Ann.  Cas.  1075. 

The  second  ground  has  more  color,  but 
is  also  untenable.  While  it  is  irue  that 
upon  a  writ  of  error  to  a  state  court  we 
cannot  review  its  decision  upon  pure  ques- 
tions of  fact,  but  only  upon  questions  of 
law  bearing  upon  the  Federal  right  set  up 
by  the  unsuccessful  parly,  it  equally  is 
true  that  we  ma^  eramine  the  entire  record^ 
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including  the  eyidenoe,  if  properly  incor- 
porated therein,  to  determine  whether  what 
purports  to  be  a  finding  upon  questiona  of 
iact  ia  10  involved  with  and  dependent  upon 
piflh  questiona  of  law  as  to  be  in  substance 
and  effect  a  decision  of  the  latter.  That 
this  is  so  is  amply  shown  by  our  prior  rul- 
ings. Thus,  in  Mackay  v.  Dillon,  4  How.  421, 
447,  11  L.  ed.  1038,  1050,  where  the  state 
courts  had  given  to  eertain  evidence  an 
effect  claimed  to  be  unwarranted  by  an  ap- 
plicable law  of  Congress,  it  wss  held  that 
their  decision  ''on  the  effect  of  such  evi- 
dence may  be  fully  considered  here.**  In 
Bower  ▼.  Bichards,  151  U.  8.  658,  667,  38 
Jx  ed.  805,  308|  14  Sup.  Ct  Bep.  452,  17 
Mor.  Min.  Bep.  704,  where  the  conclusive- 
ness of  findings  of  fact  by  a  state  court  was 
elaborately  considered,  it  wss  recognized 
tint  where  the  question  ia  "of  the  com- 
peten<7  and  legal  effect  of  the  evidence  as 
bearing  upon  a  question  of  Federal  law,  the 
deeiaien  may  be  reviewed  by  this  eourt.** 
In  SUnley  ▼.  Schwalby,  162  U.  8.  255,  274, 

S  277-279,  40  L.  ed.  960,  966-968,  16  Sup.  Ct. 

•  Bepb  754,  which  was  an  action  oi^ejectment, 
the  validity  of  an  authority  exercised  under 
the  United  States  was  drawn  in  question, 
and  depended  upon  whether  the  United 
States  had  a  good  title  to  the  land  in  con- 
troversy. That  question  turned  upon  wheth- 
«r  the  attorney  for  the  United  States,  who 
had  represented  it  in  the  acquisition  of  the 
land,  knew  at  the  time  of  a  prior  deed  to 
•ne  McMillan,  and  the  state  court  found 
that  he  had  such  knowledge.  In  this  court 
it  was  insisted,  on  the  one  hand,  that  the 
finding  was  conclusive,  and,  on  the  other, 
that  the  evidence  was  insufficient,  as  mat- 
ter of  law,  to  warrant  the  finding,  and  could 
be  examined  to  determine  whether  this  was 
■o.  In  that  connection  this  court,  although 
recognising  the  general  rule  that  findings 
upon  pure  questions  of  fact  are  not  open 
to  review,  said:  ''But  so  far  as  the  judg- 
ment ol  the  state  court  against  the  validity 
•f  an  authority  set  up  by  the  defendants 
under  the  United  States  necessarily  involves 
the  decision  of  a  question  of  law,  it  must 
be  reviewed  by  this  court,  whether  that 
question  depends  upon  the  Constitution, 
laws,  or  treaties  of  the  United  States,  or 
upon  the  local  law,  or  upon  principles  of 
general  jurisprudence."  And,  upon  exam- 
ining the  evidence,  this  court  held  it  to 
be  "wholly  insuffiatent,  In  fact  and  in  law, 
to  support  the  conclusion  that  the  attorney 
had  any  notice  of  the  previous  deed  to  Mo* 
Millan,"  and  accordingly  reversed  the  judg- 
Ment  of  the  state  court.  And  in  Schlemmer 
T.  Buffalo,  B.  4  P.  B.  Co.  205  U.  S.  1,  51 
L.  ed.  681,  27  Sup.  Ct  Bep.  407,  a  case 
arising  under  the  Federal  safety  appliance 
law,  wherein  the  state  aourt  found  that  the 
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deceased  contributed  to  his  in}tiry  hf  hit 
own  negligence,  thereby  preventing  a  reeov* 
ery,  this  court  exnrctsed  tiie  power  to 
examine  the  evidenoe^  notwithstanding  a 
contention  that  the  finding  was  eon* 
elusive,  and  reversed  the  judgment  upon 
the  ground  that  it  appeared  that  what  had 
been  found  to  be  contributory  negligence 
was  at  most  an  assumption  of  the  risl^ 
which  was  not  a  defense  under  the  Federal  a 
•statute.  Perhaps  the  most  frequent  exer-if 
cto  of  this  power  occurs  in  cases  arising 
under  the  clause  of  the  Constitution  for* 
bidding  a  state  to  pass  any  law  impairing 
the  obligation  of  a  contract,  the  existence 
of  the  contract  in  such  eases  being  a  mixed 
question  of  law  and  fact.  Louisville  Qas 
Co.  V.  Citisens*  Gaslight  Co.  115  U.  S.  683, 
697,  29  L.  ed.  510,  515,  6  Sup.  Ct.  Bep. 
265,  a  leading  case  upon  the  subject,  con- 
tains this  statement  of  the  settled  rulex 
"Whether  an  alleged  contract  arises  from 
state  legislation,  or  by  agreement  with  the 
agents  of  a  state,  by  its  authority,  or  bj 
stipulations  between  indiriduals  exclusively, 
we  are  obliged,  upon  our  own  Judgment,  and 
independently  of  the  adjudication  of  the 
state  court,  to  decide  whether  there  exists 
a  contract  within  the  j^oteetion  of  the  Con- 
stitution of  the  United  States."  A  like 
exercise  of  this  power  is  shown  In  cases 
arising  under  the  clause  of  the  Oonstitution 
requiring  full  faith  and  credit  to  be  given 
in  each  state  to  the  Judicial  proceedings 
of  every  other  state.  Huntington  ▼.  Attrill, 
146  U.  S.  657,  683,  36  L.  ed.  1123,  1133, 
13  Sup.  Ct.  Bep.  224,  was  such  a  case.  It 
was  a  suit  in  Maryland  upon  a  Judgment 
obtained  in  New  York  under  a  statute  ol 
the  latter  state  imposing  a  liability  for  tho 
debts  of  a  corporation  upon  a  director  msk* 
ing  a  false  certificate  respecting  its  con- 
dition. The  court  of  appeals  of  Maryland 
held  that  the  judgment  was  for  a  strictly 
penal  liability,  and  therefore  not  within  the 
protection  of  the  full-faith-and-credit  clause. 
But  when  the  case  came  here  it  wss  held 
that  "if  the  state  court  declines  to  give 
full  faith  and  credit  to  a  judgment  of  an- 
other  state  because  of  its  opinion  as  to 
the  nature  of  the  cause  of  action  on  whieh 
the  judgment  wss  recovered,  this  court,  in 
determining  whether  full  faith  and  credit 
have  been  given  to  that  judgment,  must 
decide  for  itself  the  nature  of  the  original 
liability."  And  upon  reaching  the  con- 
elusion  that  in  that  instance  the  original 
liability  was  not  strictly  penal,  this  court 
reversed  the  Judgment  of  the  court  of  ap- 
peals  of  Maryland.  • 

*When  due  regard  is  had  for  the  rule? 
before  indicated,  and  so  often  applied  in 
other  cases,  it  does  not  admit  of  doulyt  that 
in  the  present  case  we  may  examins  ths 
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evidence,  wbieh  has  been  propertly  incor- 
porated in  the  record,  to  determine  whether 
the  general  finding  necessarily  involved  the 
decision  of  questions  of  law  bearing  upon 
the  Federal  right  set  up  by  the  garnishee. 
And  when  this  is  done  it  is  manifest,  as 
is  amply  illustrated  by  the  r49wm4  which 
we  have  given  of  the  evidence  and  eonten« 
tions  of  the  parties,  that  the  finding  neces- 
sarily involved  the  decision  of  questions  of 
the  interpretation  and  application  of  the 
interstate  commerce  act  (24  Stat,  at  L. 
879,  chap.  104,  U.  S.  Comp.  Stat.  1901, 
p.  8154,  25  Stat,  at  L.  855,  chap.  382,  U. 
B.  Comp.  Stat  1901,  p.  8158),  and  also  of 
other  questions  of  law  bearing  upon  the 
Federal  rights  such  as  the  legal  effect  of 
evidence. 

Coming,  then,  to  the  questions  arising 
upon  the  case  made  by  the  evidence,  we 
have  seen  that  when  the  agreement  for  the 
special  rate  was  made,  and  during  the  time 
of  the  shipments  in  question,  there  was  in 
force  on  the  garnishee's  road  a  lawful  pro- 
portional rate,  at  first  of  10  and  later  of 
14  cents,  applicable  to  these  shipments,  un- 
less it  was  objectionable  in  some  of  the  fol- 
lowing particulars: 

(a)  Although  it  was  shown  that  the 
schedules  embodying  this  rate  were  regular- 
ly printed,  duly  filed  with  the  Interstate 
Commerce  Conunission,  and  kept  open  to 
public  inspection  at  the  freight  offices  of 
the  garnishee  at  Kansas  City  and  other 
points,  it  was  not  shown  that  copies  were 
posted  in  public  and  conspicuous  places  in 
those  offices,  as  required  by  §  6  of  the  in- 
terstate commerce  act.     Posting,  however, 

.was  not  essential  to  make  rates  legally 
operative,  and  was  required  only  as  a  means 
of  affording  special  facilities  to  the  public 
for  ascertaining  the  rates  actually  in  force, 
Texas  &  P.  R.  Co.  v.  Cisco  Oil  Mill,  204  U. 

.  S.  449,  61  L.  ed.  562,  27  Sup.  Ct  Rep.  858. 

(b)  It  was  not  shown  that  these  schedules 
A  were  sanctioned  by  the  other  railroads  desig- 
•  nated   therein,   they* being  the  roads  over 

which  the  haul  to  the  garnishee's  road  from 
the  common  points  was  to  be  made  when  the 
shipments  were  received  from  connecting 
lines  at  those  points.  Such  a  showing,  how- 
ever, was  not  necessary  here.  The  other 
roads  had  no  interest  in  the  rate  as  applied 
to  shipments  received  by  the  garnishee  from 
the  northern  line  at  Kansas  City,  as  were 
the  shipments  in  question.  As  applied  to 
them  the  rate  was  not  joint,  but  an  in- 
dividual rate  of  the  garnishee.  The  sanc- 
tion of  the  other  roads  was  essential  only 
to  its  application  to  the  haul  from  the  com- 
mon points,  when  there  was  such. 

(c)  As  before  stated,  the  heading  of  those 
^hedules  indicated  that  they  were  adopted 


by  the  garnishee  "in  connection  with**  other 
designated  railroads,  they  being  ths  ones 
just  mentioned  as  interested  in  the  rats 
when  applied  to  shipments  received  from 
connecting  lines  at  the  eonunon  points. 
This,  it  is  eontended,  meant  that  the  rats 
was  applicable  only  to  shipments  received 
by  the  garnishee  from  those  roads.  But 
an  examination  of  the  schedules  satisfies 
us  that  they  had  no  such  meaning.  The 
heading  merely  reflected  the  fact  that  ths 
rate,  in  some  of  its  applications,  was  to  be 
a  joint  one  as  between  ths  garnishee  and 
the  designated  roads.  The  schedules  them- 
selves did  not  restrict  the  rate  to  shipments 
received  from  those  roads,  but,  on  the  con* 
trary,  indicated  that  it  was  applicable  to 
shipments  received  by  the  garnishee  at  Kan- 
sas City  from  any  connecting  line.  This 
view  of  it  was  fortified,  unnecessarily,  as 
we  think,  by  the  uncontradicted  testimony 
of  expert  witnesses,  who  declared  that  ths 
rate  was  applicable  to  shipments  originat- 
ing on  any  connecting  line,  whether  re* 
eeived  by  the  garnishee  at  Kansas  City, 
or  by  one  of  the  designated  roads  at  a 
common  point. 

Ths  uncontradicted  testimony  of  wit- 
nesses likely  to  be  informed  on  the  subjed 
disclosed  the  existence  of  an  applicable  law* 
ful  rate  on  the  northern  line  from  Omaha  • 
to«KsLnsas  City.  True,  this  testimony  was? 
not  the  best  evidence,  but,  being  offered  and 
admitted  without  objection,  it  was  evidence 
which  could  not  be  disregarded.  Diaz  v. 
United  States,  223  U.  S.  442,  56  L.  ed.  — , 
82  Sup.  Ct  Rep.  250;  Schlemmer  v.  Buffalo, 
R.  &  P.  R.  Co.  205  U.  S.  1,  9,  51  L.  ed. 
681,  685,  27  Sup.  Ct  Rep.  407;  United 
States  V.  McCoy,  193  U.  S.  593,  598,  48 
L.  ed.  805,  807,  24  Sup.  Ct.  Rep.  528.  And 
while  it  may  have  been  left  somewhat  un- 
certain as  to  which  of  two  such  rates,  ons 
of  6)  and  the  other  of  9  cents,  was  the  ap* 
plicable  one,  it  was  disclosed  with  certainty 
that  it  was  one  or  the  other. 

Such  being  the  state  of  the  evidence,  ths 
necessary  conclusion,  as  matter  of  law,  la 
that  an  applicable  and  lawfully  established 
local  rate  was  in  force  on  each  road.  And 
as  it  was  conceded  that  there  was  no  estab- 
lished joint  through  rate,  it  likewise  is  a 
necessary  conclusion  that  the  shipments, 
even  if  moving  on  through  bills  of  lading, 
should  have  taken  these  local  rates,  unless 
the  latter  were  superseded  or  displaced  by 
the  special  agreement. 

We  are  thus  brought  to  the  question  of 
the  validity  of  that  agreement.  Not  only 
did  it  contemplate  a  departure  from  ths 
established  local  rates  for  the  benefit  of  a 
single  shipper,  but  no  schedule  embracing 
the  rates  agreed  upon  was  fllsd  with  ths 
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Interstate  Commerce  Commission.  Section 
6  of  the  interstate  commerce  act,  as  it 
existed  at  the  time,  laid  upon  every  carrier 
subject  to  the  provisions  of  the  act  the 
duty  of  filing  with  the  Commission  and 
publishing  schedules  of  the  rates  to  be 
eharged  for  the  transportation  of  property 
over  its  road,  provided  for  changing  and 
superseding  such  rates  by  new  schedules 
so  filed  and  published,  and  made  it  unlaw- 
ful for  such  a  carrier  to  depart  from  any 
rate  so  established  and  in  force  at  the  time. 
That  section  also  required  connecting  car- 
riers, agreeing  upon  joint  through  rates, 
to  file  schedules  thereof  with  the  Commis- 
sion,  made  similar  provision  for  changing 
A  and  superseding  rates  so  established,  and 
?  likewise  prohibited  any  deviation  from  an 
established  joint  rate  while  remaining  in 
force.  Other  sections  contained  provisions 
against  unreasonable  rates,  unjust  discrim- 
inations, undue  preferences,  and  the  like. 
The  chief  purpose  of  the  act  was  to  secure 
uniformity  of  treatment  to  all,  to  suppress 
unjust  discriminations  and  undue  pref- 
erences, and  to  prevent  special  and  secret 
agreements  in  respect  of  rates  for  interstate 
transportation,  and  to  that  end  to  require 
that  such  rates  be  established  in  a  manner 
calculated  to  give  them  publicity,  to  make 
them  inflexible  while  in  force,  and  to  cause 
them  to  be  unalterable  save  in  the  mode 
prescribed.  In  every  substantial  sense  local 
rates  and  joint  through  rates  were  placed 
on  the  same  level.  Both  required  to  be 
openly  established  and  uniformly  applied. 
True,  the  carriers  were  obliged  to  estab- 
lish local  rates,  and  were  left  free  to  agree 
upon  joint  through  rates,  or  not,  as  they 
ehose;  but  if  they  did  agree  thereon,  the 
rates  could  become  legally  operative  only 
by  being  established  as  prescribed  in  the 
act.  The  true  effect  of  the  statute  in  this 
regard — ^we  speak  of  the  statute  as  it  exist- 
ed in  1901 — is  clearly  stated  in  the  opinion 
of  the  circuit  court  of  appeals  for  the  eighth 
circuity  in  Chicago,  6.  &  Q.  R.  Co.  v.  United 
States,  85  C.  G.  A.  194,  157  Fed.  830,  833, 
as  follows: 

"If  an  initial  carrier  accepts  traffic  for 
transportation  and  issues  its  bill  of  lading 
over  a  route  made  up  of  connecting  roads 
for  which  no  joint  through  rate  has  been 
published  and  filed  with  the  Commission, 
the  lawful  rate  to  be  charged  is  the  sum  of 
the  established  local  rates  published  and 
filed  by  the  individual  roads;  or  if,  as  was 
the  case  here,  there  is  a  local  rate  over  one 
road  and  a  joint  rate  over  the  others  for 
the  remainder  of  the  route,  all  published 
and  filed  with  the  Commission,  the  lawful 
through  rate  to  be  charged  is  the  sum  of 
the  local  and  joint  rates.     By  failing  to 
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establish  or  concur  in  a  joint  througb  rated 
for  traffic  accepted  for  interstate^transpor- • 
tation,  each  participating  carrier  impliedly 
asserts  that  the  rate  which  it  has  duly  es- 
tablished, published,  and  filed  for  its  own 
line  shall  be  a  component  part  of  the  through 
rate  to  be  charged.  It  is  competent  for  car- 
riers, if  conditions  justify  it,  to  make  their 
proportions  of  a  through  rate  less  than  the 
local  charges  upon  their  own  lines,  but  in 
doing  so  they  should  observe  legal  methods, 
and  if  no  action  to  that  end  is  taken,  they 
in  effect  adhere  to  the  rates  established, 
published,  and  filed  by  them  as  applying 
not  only  to  local  but  to  through  traffic." 

We  conclude,  as  matter  of  law,  that  the 
special  agreement  was  void,  that  the  estab- 
lished local  rates  were  unaffected  by  it» 
that  the  rate  collected  by  the  garnishee  was 
the  applicable  legal  rate,  and  that  the  find- 
ing and  judgment  should  have  been  in  favor 
of,  and  not  against,  the  garnishee. 

To  avoid  any  misapprehension  in  respect 
of  the  character  of  the  liability  sought  to 
be  enforced  in  this  case,  we  deem  it  well 
to  repeat  that  there  was  no  claim  of  any 
right  to  reparation  or  damages  under  the 
interstate  commerce  act,  and  no  claim  that 
the  rate  eollected  was  unreasonable,  pref- 
erential, discriminatory,  or  otherwise  vio- 
lative of  that  aet,  but  only  an  attempt  to 
enforce  a  supposed  liability  for  a  breach 
of  the  special  agreement.  See  Texas  ft  P. 
R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  U.  S. 
426,  51  L.  ed.  553,  27  Sup.  Ct  Rep.  350, 
9  A.  ft  B.  Ann.  Cas.  1075;  Robinson  v. 
Baltimore  &  O.  R.  Co.  222  U.  S.  506.  56  L. 
ed.  288.  32  Sup.  Ct  Rep.  114. 

For  the  reasons  given,  the  judgment  of 
the  Supreme  Court  of  Kansas  is  reversed, 
and  the  cause  is  remanded  for  further  pro- 
oeedings  not  inconsistent  with  this  opinion. 

Judgment  reversed* 


(223  U.  8.  599.) 

UNITED  STATES,  Plff.  in  Err., 

v. 

HARVEY  C.  MILLER  and  Morris  F.  MiUer. 

(No.  607.) 


UNITED  STATES,  Plff.  in  Err., 

v. 

HARVET  C.  MILLER  and  Morris  F.  Miller. 

(No.  608.) 

Criminal  Law  (|  1134*)— Appeal  by  Gov- 
ernment IN  CBiiaNAL  Casb--Scops  of 
Review. 

1.  The  question  preaented  for  decision  <m 
direct  writ  of  error  to  a  circuit  court  from 
judgments  sustaining  demurrers  to  indict- 
ments under  the  aet  to  regulate  eonunerce 
of  June  29,  1906  (34  Stat,  at  L.  584,  chap. 
3591,  U.  S.  Comp.  Stat.  Supp.  1900.  p.  1149). 
making   it   a  misdemeanor  for    a    shipper 
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knowingly  to  Bolidt,  accept,  or  woeive  a  re- 
bate or  concession  whereby  properly  is 
transported  in  interstate  eonuneroe  at  a  less 
rate  than  that  named  in  the  tariffs  "pub- 
lished and  filed"  by  the  carrier,  on  the 
ground  that  the  indictments  did  not  allege 
that  the  schedules  and  tariff s  claimed  to 
have  been  violated  were  posted  in  the  man- 
ner required  by  law,  is  whether  compliance 
with  the  requirements  of  tlie  act  as  to  postr 
ing  of  tariffs  is  essential  to  bring  a  tariff 
within  the  descriptive  terms  of  the  act. 

rSd.  Notee—For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  89  2587.  2668,  2986-2998,  S066,  8067-8071; 
Dec.  Dig.  9  U84.*] 

Cabbiebs    (J   30*)  —  Interstate   Fbkiqht 

Rates— •TosTiNG." 

2.  Compliance  with  the  requirements  of 
I  6  of  the  act  to  regulate  commerce  of  June 
29,  1006,  that  copies  of  schedules  and  tar- 
iffs for  tiie  use  of  the  public  shall  be  "post- 
ed" in  two  public  and  conspicuous  places  in 
every  depots  so  as  to  be  readily  accessible  to 
the  public,  is  not  essential  to  bring  a  tariff 
within  the  provision  of  such  act  making  it 
a  misdemeanor  for  any  shipper  knowingly 
to  solicit,  accept,  or  receive  a  rebate  or  con- 
oession  whereby  property  is  transported  in 
interstate  commerce  at  a  less  rate  than  that 
named  in  the  tariffs  "published  and  filed": 
by  such  carrier,  as  publication  is  a  step  in 
establishing  rates,  while  posting  is  a  duty 
arising  from  the  fact  that  they  have  been 

established. 

[Bd.  Note.— For  otber  cases,  see  Carriers, 
Cent.  Dig.  9  81;    Dec.  Dig.  9  80.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  6472.] 

[Nos.  007  and  608.] 

Axgued  January  9,  1012.     Decided  Febru- 
ary 20,  1012. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Georgia  to  review  judgments  sustaining 
demurrers  to  indictments  for  violation  of 
the  act  to  regulate  commerce  by  accepting 
rebates.    Reversed. 

See  same  case  below,  187  Fed.  875. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  lichmann  for  plaintiff 
In  error. 

Messrs.  Alexander  A.  Iiawrence,  Wil- 
liam W.  Osborne,  and  M.  Hampton  Todd  for 
defendants  in  error. 

e 

•    *  Mr.  Justice  Van  Devanter  delivered  the 
•pinion  of  the  court: 

These  were  indiotments  under  that  pro- 
Tision  of  the  act  to  regulate  commerce  (34 
Btat  at  L.  584,  chap.  8501,  U.  S.  Gomp. 
Stat.  Supp.  1000,  p.  1140)  which  makes  it 
a  misdemeanor  for  a  shipper  knowingly  to 
solicit,  accept,  or  receive,  from  any  com- 
mon carrier  subject  to  the  act,  a  rebate  or 
concession  whereby  property  is  transported 
in  interstate  commerce  "at  a  less  rate  than 
that  named  in  the  tariffs  published  and 
filed  by  such  carrier,  as  b  required  by  said 


act;*  and  Uie  ^pi&Mmi  presented  for  de- 
cision is  whether  compliance  with  the  re- 
quirement in  respect  of  the  posting  of 
tariffs  in  the  depots,  stations,  er  offices  of 
the  carrier,  is  essential  to  bring  a  tariff 
within  the  descriptive  terms  of  that  pro- 
vision. We  say  this  is  the  question  for  de- 
cision, because  it  appears  from  the  record 
that  the  circuit  court,  in  sustaining  d^ 
murrers  to  the  indictments,  placed  its  de* 
cision  solely  upon  the  ground  that  they 
did  "not  allege  that  the  schedules  and  tariffs 
alleged  to  have  been  violated  were  posted 
in  the  manner  required  by  law,"  and  because 
upon  these  direct  writs  of  error  we  must 
accept  that  court's  interpretation  of  ths 
indictments,  and  confine  our  review  to  the 
question  of  the  construction  of  the  statute 
involved  in  its  decision.  United  States  v. 
Keitel,  211  U.  S.  370,  398,  53  L.  ed.  230, 
244,  20  Sup.  Ct.  Rep.  123;  United  States 
V.  Kissel,  218  U.  S.  601,  606,  54  L.  ed.  1168, 
1178,  31  Sup.  Ct.  Rep.  124. 

That  the  act  imposes  upon  common  car- 
riers subject  to  its  provisions  the  duty  of 
establishing  in  a  prescribed  mode  the  rates^  ^ 
whether  individual  or  joint,  to  be  charged  g 
for*  the  transportation  in  interstate  com-  • 
merce  of  property  over  their  lines,  and  thai 
the  rates  so  established  are  obligatory  alike 
upon  carrier  and  shipper,  and  must  be 
strictly  observed  by  both  until  changed  ia 
the  mode  prescribed,  are  propositions  whick 
are  not  only  plainly  stated  in  the  act,  but 
settled  by  repeated  decisions  of  this  court. 
In  speaking  of  the  rates  which  must  be 
thus  observed,  the  act  variously  designates 
them  as  the  rates  "named  in  the  tariffs 
published  and  filed,"  the  "charges  vHiich 
have  been  filed  and  published,"  the  "charges 
which  are  specified  in  the  tariff  filed  and  in 
effect  at  the  time,"  the  "regular  cli&rges 
.  •  .  as  fixed  by  the  schedules  of  rates 
provided  for  in  this  act,"  and  the  "regular 
rates  then  established  and  in  force;"  but 
in  none  of  these  expressions  is  there  any 
suggestion  that  posting  is  a  necessary  step 
in  establishing  rates;  that  is,  in  making 
them  legally  operative.  Of  course,  these 
expressions,  although  differing  in  words, 
are  identical  in  meaning,  and  to  ascertain 
that  meaning  recourse  must  be  had  to  §  0 
of  the  act,  which,  at  the  time  of  the  offenses 
charged  in  these  indictments  (1007-^), 
declared : 

"Sec.  6.  That  every  eommon  carrier  sub- 
ject to  the  provisions  of  this  act  shall  file 
with  the  Commission  created  by  this  aet» 
and  print  and  keep  open  to  public  inspee- 
tion,  schedules  showing  all  the  rates,  fare% 
and  charges  for  transportation  between  dil> 
ferent  points  en  its  own  routes  sod  be* 
tween  points  on  its  own  route  and  points 
on  the  route  of  any  other  earrier  bj  rail* 
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road,  hj  pipe  line,  or  hy  water  when  a 
through  route  and  joint  rate  have  heen 
establiehed  [meaning  adopted]. 
Such  schedules  shall  be  plainly  printed  in 
large  type,  and  copies  for  the  use  of  the 
public  shall  be  kept  posted  in  two  public 
and  conspicuous  places  in  every  depot,  sta- 
tion, or  office  of  such  carrier  where  pas- 
sengers or  freight,  respectively,  are  received 
^for  transportation,  in  such  form  that  they 
g  shall  be  accessible  to  the  public  and  can  be 

•  conveniently*  Inspected.  •  .  .  Provided, 
That  the  Obmmission  may,  in  its  discretion 
and  for  good  cause  shown,  .  •  .  modify 
the  requirements  of  this  section  In  respect 
to  publishing,  posting,  and  filing  of  tariffs, 
either  in  particular  instances  or  by  a  gener- 
al order  applicable  to  special  or  peculiar 
circumstances  or  conditions.  ...  No 
carrier,  unless  otherwise  provided  l^  this 
act,  shall  engage  or  participate  in  the  trans- 
portation of  passengers  or  property,  as 
defined  in  this  act,  unless  the  rat&,  fares, 
and  charges  upon  which  the  same  are  trans- 
ported by  said  carrier  have  been  filed  and 
published  In  accordance  with  the  provisions 
of  this  act.    •    .    .** 

It  is  the  contention  of  the  defendants  that 
a  tariff  is  not  published  In  the  sense  in 
which  the  act  uses  that  term  unless  printed 
copies  are  "kept  posted  in  two  public  and 
conspicuous  places  in  every  depot,"  etc, 
and  it  was  thb  contention  that  prevailed 
in  the  circuit  court.  But,  in  our  opinion, 
it  is  not  sound.  Publication  and  posting 
in  the  sense  of  the  act  are  essentially  dis- 
tinct. This  is  the  import  of  the  provision 
that  the  requirements  relating  to  "publish- 
ing, posting,  and  filing"  may  be  modified 
by  the  Ck>mmission  in  special  circumstances, 
for  if  publishing  included  posting,  mention 
of  the  latter  was  unnecessary.  And  from 
all  the  provisions  on  the  subject  it  is  evi- 
dent that  the  publication  intended  consists 
in  promulgating  and  distributing  the  tariff 
in  printed  form,  preparatory  to  putting  it 
into  effect,  while  the  posting  is  a  continu- 
ing act  enjoined  upon  the  carrier,  while 
the  tariff  remains  operative,  as  a  means  of 
affording  special  facilities  to  the  public 
for  ascertaining  the  rates  in  force  there- 
under. In  other  words,  publication  is  a 
step  in  establishing  rates,  while  posting  is 
a  duty  arising  out  of  the  fact  that  they 
have  been  established.  Obviously,  therefore, 
posting  is  not  a  condition  to  making  a 
tariff  legally  operative.  Neither  is  it  a 
condition  to  the  continued  existence  of  a 
tariff  once  legally  established.  If  it  were, 
othe  inadvertent  or  mischievous  destruction 

•  er*removal  of  one  of  the  posted  copies  from 
a  depot  would  disestablish  or  suspend  the 
rates, — a  result  which  evidently  is  not  In- 


tended by  the  aet»  for  it  provides  that  rates 
once  lawfully  established  shall  not  ba 
changed  otherwise  than  in  the  mode  pre- 
scribed. 

Like  views  of  the  posting  clause  were  ex- 
pressed in  Texas  4  P.  R.  Oo.  v.  Cisco  Oil 
Mill,  204  U.  8.  440,  61  L.  ed.  562,  27  Sap. 
Ct.  Rep.  358,  and  upon  further  considera- 
tion we  perceive  no  reason  for  departing 
from  them.  See  also  Kansas  City  Southern 
R.  Co.  V.  C.  H.  Albers  Commission  Co.  228 
U.  S.  573,  56  L.  ed.  — ,  32  Sup.  Ct.  Rep.  816. 

Whether,  by  failure  to  comply  with  that 
clause,  a  carrier  becomes  subject  to  a 
penalty,  is  apart  from  the  present  case  and 
need  not  now  be  considered. 

The  judgments  are  reversed,  and  the  cases 
are  remanded  for  farther  proceedings  in 
conformity  with  this  opinion. 

Reversed. 


(228  TT.  8.  660.) 

SOUTHERN  PAdPIO  RAILROAD  COM- 
PANY,  D.  0.  Mills  and  Homer  S.  King, 
Trustees,  and  Central  Trust  Company  of 
New  Yorlc;  Trustee,  Appts., 

V. 

UNITED  STATES. 

Public     Lands     (J    88*) —Confliotiiio 
Railboad  Grants. 

None  of  the  lands  lyin^  within  either  the 
granted  or  the  indemnity  limits  of  the 
grant  made  to  the  Atlantic  &  Pacific  Rail- 
road Company  by  the  act  of  July  27,  1806 
(14  Stat  at  L.  292,  chap.  278),  were  sub- 
iwt  to  selection  as  indemnity  lands  by  the 
Southern  Pacific  Railroad  Company,  under 
the  act  of  March  3,  1871  (16  Stat,  at  U 
573,  579,  chap.  122),  §  23,  although  lying 
within  the  indenmity  limits  of  such  gran^ 
and  although  the  Atlantic  ft  Pacific  Rail- 
road Company  had  forfeited  its  grant  by  the 
act  of  July  6,  1886  (24  Stat  at  L.  123, 
chap.  637),  before  the  Southern  Pacific  Rail- 
road Company  made  its  selection. 

[Bd.  Note.—For  other  cases,  see  Public  Lands, 
Cent.  Dig.  81  235,  266-2(»;    Dec.  Dig.  S  88.*] 

[No.  121.] 

Argued  January  26,   1912.     Decided  Feb- 
ruary 26,  1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Cirenil 
to  review  a  decree  affirming  a  decree  of  the 
Circuit  Court  for  the  Southern  District  of 
(}alifornia,  annulling  patents  to  lands  ia* 
sued  to  the  Southern  Pacific  Railroad  Com* 
pany.    Affirmed. 

See  same  case  below,  93  C.  C  A«  150,  167. 
Fed.  514. 

The  facts  are  stated  in  the  opinion. 

Mr.  Maxwell  SiVarta  for  appellants. 

Solicitor  (3eneral  Lelimann  for  appellei^ 
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*Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  brought  by  the  United 
States  to  annul*  patents  for  lands  lying 
iwithin  the  indemnity  limits  of  the  grant 
Blade  to  the  Southern  Pacific  Railroad 
Company  by  the  act  of  March  3,  1871, 
chap.  122,  §  23,  16  Stat  at  L.  573,  679, 
known  as  the  branch-line  grant,  and  with- 
in the  grant  made  to  the  Atlantic  k  Pa- 
cific Railroad  Company  by  the  act  of  July 
27,  1866,  chap.  278,  14  Stat,  at  L.  292. 
The  Atlantic  &  Pacific  road  forfeited  its 
grant  (act  of  July  6,  1886,  chap.  637,  24 
6 tat.  at  L.  123),  and  thereafter  the  South- 
em  Pacific  selected  the  two  parcels  in 
question,  as  indemnity  under  its  branch- 
line  grant,  one  of  them  lying  within  the 
granted,  and  the  other  within  the  indem- 
nity, limits  of  the  Atlantic  k  Pacific  It 
relies  on  the  general  principle  that  wheth- 
er lands  are  subject  to  selection  as  indem- 
nity depends  upon  the  state  of  the  lands 
at  the  time  the  selection  is  made.  Ryan  t. 
Central  P.  R.  Co.  99  U.  S.  382,  26  L.  ed. 
805.  The  circuit  court,  however,  held  that 
the  right  in  this  particular  case  had  been 
decided  not  to  exist  (162  Fed.  314),  and 
the  circuit  court  of  appeals  affirmed  the 
decree  (93  C.  C.  A.  160,  167  Fed.  614). 

We  are  of  opinion  that  the  decision  was 
right.  In  Southern  P.  R.  Co.  t.  United 
States,  168  U.  S.  1,  42  L.  ed.  365,  18  Sup. 
Ct  Rep.  18,  the  lands  in  controversy  em- 
braced among  others,  as  stated  by  Mr.  Jus- 
tice Harlan,  "lands  within  the  Southern 
Pacific  indemnity  limits  and  the  Atlantic 
k  Pacific  granted  limits;  [and]  lands  with- 
in the  common  indemnity  limits  of  both 
grants."  Id.  47.  It  was  held  that  the 
forfeiture  to  the  United  States  did  not  en- 
large the  right  of  the  Southern  Pacific  to 
select  the  lands  in  question,  and  the  de- 
cree was  for  the  United  States.  The  propo- 
sition laid  down  in  United  States  ▼.  South- 
em  P.  R.  Co.  146  U.  S.  670,  36  L.  ed.  1091, 
13  Sup.  Ct  Rep.  162,  and  United  States  ▼. 
Coltoi  Marble  &  Lime  Co.  146  U.  S.  615, 
86  L.  «d.  1104,  13  Sup.  Ct.  Rep.  163,  was 
applied  to  Southern  Pacific  branch-line  in- 
demnity lands.  Whatever  may  be  thought 
of  the  grounds  for  making  an  exception  to 
the  principle  of  Ryan  v.  Central  P.  R.  Co. 
supra,  the  exception  was  established  for 
this  case.  An  elaborate  argument  was 
made  on  petition  for  rehearing  that  the 
decision  could  not  be  extended  to  indem- 
nity lands,  but  the  petition  was  denied. 
xfl  Couthem  P.  R.  Co.  ▼.  United  States, 
183  U.  S.  519,  46  L.  ed.  307,  22  Sup.  Ct. 
Rep.  154,  the  dismissal  of  the  bill  without 
prejudice  to  claims  that  by  interpretation 
ftre  said  to  include  indemnity  elaims  im- 


ports no  limitation  of  the  previously  es- 
tablished law,  and,  on  the  other  hand, 
in  Southern  Pacific  R.  Co.  v.  United  States, 
189  U.  S.  447,  451,  452,  47  L.  ed.  896,  899, 
900,  23  Sup.  Ct  Rep.  667,  the  case  in  168 
U.  S.  1,  42  L.  ed.  355,  18  Sup.  Ct  Rep. 
18,  was  followed  and  the  practice  of  the 
Land  Department  in  accordance  with  that 
decision  was  mentioned  as  a  further 
ground.  There  may  be  distinctions  be- 
tween the  latest  decision  and  this,  but,  in 
view  of  the  rightly  established  understand* 
ing,  it  is  too  late  to  set  them  up  now. 
Decree  affirmed. 


(228  n.  8.  665.) 

UNITED  STATES,  Appt, 


V. 


SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY, D.  O.  Mills  and  Homer  S.  King, 
Trustees,  and  Central  Trust  Company  of 
New  York,  Trustee.     (No.  128.) 


SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY,  D.  O.  MOls  and  Homer  S.  King, 
Trustees,  and  Central  Trust  Company  of 
New  York,  Trustee,  Appts., 

V. 

UNITED  STATES.    (No.  129.) 

Public     Lands     (|    SS*)  —  CoNFLicnNO 
Railroad  Gbantb. 

1.  Land  lying  within  the  primary  limits 
of  the  grant  made  to  the  Atlantic  &  Paoifis 
Railroful  Company  by  the  act  of  July  27, 
1866  (14  Stat  at  L.  292,  chap.  278),  and 
also  within  the  indemnity  limits  of  the 
grant  made  by  the  same  act  to  the  South- 
em  Pacific  Railroad  Company,  might,  after 
the  forfeiture  by  the  Atlantic  ft  Pacific  Rail- 
road Company  of  its  grant  by  the  act  of 
July  6«  1886  (24  Stat  at  L.  123,  chap.  637), 
be  selected  as  indemnity  lands  by  the  South- 
ern Pacific  Railroad  Company. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  8§  235,  266-269;    Dec.  Dig.  8  88.*] 

Public  Lands    (§   88*)— Mattbbs  Cok- 

CLUDED— RaILBOADB. 

2.  A  determination  in  a  suit  by  the  Unit> 
ed  States  against  the  Southern  Pacific  Rail- 
road Company,  tried  as  a  bill  to  quiet  titles 
against  claims  of  such  company  under  the 
branch  line  grant  made  by  the  act  of  March 
3,  1871  (16  Stat  at  L.  673,  chap.  122),  that 
it  took  no  title  to  lands  lying  within  ihm 
primary  limits  of  the  grant  to  the  Atlantio 
&  Pacific  Railroad  Company,  made  by  th« 
act  of  July  27,  1866,  is  not  a  bar  to  a  claim 
by  the  Southern  Pacific  Railroad  Company 
to  the  same  land  under  a  selection  as  in* 
demnity  lands,  made  after  the  forfeiture  of 
its  grant  by  the  Atlantic  &  Pacific  Railroad 
Company,  on  the  theory  that  such  land  was 
also  embraced  within  the  indemnity  limits 
of  the  main  line  grant  made  to  the  Southern 
Pacific  Railroad  Company  by  the  act  of 
July  27,  1866,  and  that  under  such  act  each 
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road,  in  case  of  conflict,  took  half  the  land 
within  conflicting  place  limits. 

[Ed.  Note.— Fop  other  casee»  tee  Public  Lends, 
Cent.  Dig.  S9  296.  266-»»:    Deo.  Dis.  S  88.*] 

[Nos.  128  and  129.] 

Argued  Jaanary  26,   1912.     Decided  Feb- 
ruary  26,    1912. 

jF  PPEAL  AND  CROSS  APPEAL  from  the 
/L  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  to  review  a  decree 
affirming  a  decree  of  the  Circuit  Court  for 
the  Southern  District  of  California,  sus- 
taining the  rights  of  the  Southern  Pacific 
Railroad  Company  to  certain  indemnity 
lands  selected  by  it,  and  denying  its  rights 
in  other  land  on  the  ground  that  a  prior 
decision  was  conclusive.  Affirmed  as  to  the 
first  point  and  reversed  as  to  the  second. 

See  same  case  below,  93  0.  C.  A.  146,  167 
Fed.  510. 

The  facts  are  stated  in  the  opinion. 

Mr.  Maxwell  Brarts  for  Southern  Pacif- 
ic Railroad  Company. 

Solicitor  General  liehmann  for  the  Unit- 
^  ed  States. 
S 

•    *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  brought  by  the  United 
States  to  quiet  title  and  cancel  patents 
and  for  an  accounting,  as  to  lands  lying 
within  the  indemnity  limits  of  the  grant 
made  to  the  Southern  Pacific  Railroad 
Company  by  the  act  of  July  27,  1866,  chap. 
278,  §  18,  14  Stat  at  L.  292,  known  as  the 
main-line  grant,  and  within  the  primary 
limits  of  the  grant  made  to  the  Atlantic 
ft  Pacific  Railroad  Company  by  §  3  of  the 
same  act.  The  Atlantic  ft  Pacific  road  for- 
feited its  grant  (act  of  July  6,  1886,  chap. 
637,  24  Stat  at  L.  123),  and  thereafter 
the  Southern  Pacific  selected  the  parcels 
in  question  as  indemnity  under  its  main- 
line grant.  The  rights  of  the  Southern  Pa- 
cific under  this  grant  were  not  subordi- 
nated to  those  of  the  Atlantic  ft  Pacific 
under  the  same  statute,  as  they  were  by 
its  branch-line  grant  of  1871,  considered 
in  our  last  decision,  but  in  case  of  con- 
flict each  road  took  half  within  the  con- 
flicting place  limits.  Southern  P.  R.  Co. 
T.  United  SUtes,  183  U.  S.  619,  46  L.  ed. 
807,  22  Sup.  Ct.  Rep.  154.  The  special 
grounds  for  the  decision  between  the  same 
parties  in  168  U.  S.  1,  42  L.  ed.  355,  18 
Sup.  Ct.  Rep.  18,  followed  in  the  case  pre- 
ceding this,  do  not  exist  here.  Therefore 
the  circuit  court  and  the  circuit  court  of 
appeals  held  that  the  state  of  the  lands 
at  the  time  of  selection  determined  the 
right,  with  an  accidental  exception  that 
we  shall  explain.     152  Fed.  303,  93  C.  C. 


A.   146,  167  Fed.  610.     Both  parties  ap- S 
peal;  the  United  States  from  the* decision  • 
on  the  main   point,  the  Southern  Pacific 
from  what  concerns  the  excepted  lands. 

The  government  argues  that  as  the  lands 
selected  lay  within  tiie  primary  limits  of 
the  Atlantic  ft  Pacific,  they  cannot  have 
been  contemplated  as  possibly  falling  in- 
to the  indemnity  lands  of  the  other  road. 
It  refers  to  an  intimation  in  Southern  P. 
R.  Co.  V.  United  States,  189  U.  S.  447,  462, 
47  L.  ed.  896,  900,  23  Sup.  Ct  Rep.  567, 
made  with  regard  to  the  branch-line  grant 
and  to  lands  within  the  place  limits  of 
the  Southern  Pacific  but  for  the  para- 
mount right  of  the  Texas  Pacific,  that  as 
the  indemnity  grant  was  "not  including 
the  reserved  numbers,"  "it  might  be 
argued"  that  those  words  excluded  the 
secondary  claim  to  the  same  lands  by  way 
of  indemnity  after  a  forfeiture  of  the  Tex- 
as Pacific  grant.  It  suggests  that  Ryan 
V.  Central  P.  R.  Co.  99  U.  S.  382,  25  L.  ed. 
305,  relied  on  for  the  grotmd  of  decision 
below,  concerned  land  which  the  United 
States  was  claiming  at  the  time  of  the  in- 
demnity grant,  and  which  it  ultimately  ac- 
quired, and  that  its  authority  should  be 
limited  to  such  a  case.  But  we  are  of 
opinion  that  these  arguments  ought  not 
to  prevail. 

An  indemnity  grant,  like  the  residuary 
clause  in  a  will,  contemplates  the  uncer- 
tain and  looks  to  the  future.  What  a  rail- 
road is  to  be  indemnified  for  may  be  fixed 
as  of  the  moment  of  the  grant,  but  what 
it  may  elect  when  its  right  to  indemnity 
is  determined  depends  on  the  state  of  the 
lands  selected  at  the  moment  of  choice. 
Of  course,  the  railroad  is  limited  in  choos- 
ing by  the  terms  of  the  indemnity  grant, 
but  the  so-called  grant  is  rather  to  be  de- 
scribed as  a  power.  Ordinarily  no  color 
of  title  is  gained  until  the  power  is  exer- 
cised. When  it  is  exercised  in  satisfaction 
of  a  meritorious  claim  which  the  govern- 
ment created  upon  valuable  consideration, 
and  which  it  must  be  taken  to  have  in- 
tended to  satisfy  (so  far  as  it  may  be 
satisfied  within  the  territorial  limits  laid 
down),  it  seems  to  us  that  lands  within  . 
those  limits  should  not  be  excluded  simply  i* 
'because  in  a  different  event  they  would  ? 
have  been  subject  to  a  paramount  claim. 
It  seems  to  us,  in  short,  that  Ryan  v.  Cen- 
tral P.  R.  Co.  supra,  should  be  taken  to 
establish  a  general  principle,  and  should 
not  be  limited  to  its  special  facts.  As  to 
the  suggestion  in  189  U.  S.  447,  452,  the 
words  "not  including  the  reserved  num- 
bers" refer  primarily,  at  least,  to  the  num- 
bers reserved  from  any  part  of  the  grant 
by  the  terms  of  the  act,  and  the  suggestion 
was  made  only  as  to  a  claim  of  indemnity 
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32  SUPREME  COURT  RB /ORTER. 


Oct.  Tbbm, 


from  lands  in  and  adjoining  a  strip  to 
which  the  title  under  the  primary  grant 
failed.  Whether  there  was  anything  in  it 
in  any  aspect  we  need  not  consider  now. 
It  certainly  cannot  afTect  this  case. 

A  more  delicate  question  is  presented  by 
the  appeal  of  the  Southern  Pacific.  It  is 
this:  A  part  of  the  lands  in  controversy 
were  not  only  within  the  main  line  in- 
demnity limits  of  the  Southern  Pacific  and 
the  primary  limits  of  the  Atlantic  &  Pa- 
cific, but  also  within  the  indemnity  limits 
of  the  Southern  Pacific  branch-line  grant. 
It  is  agreed  that  they  were  embraced  in 
the  decree  against  the  right  of  the  South- 
em  Pacific  under  its  branch-line  grant  in 
168  U.  S.  1,  42  L.  ed.  355,  18  Sup.  Ct  Rep. 
18,  and  the  argmnent  is  that  the  matter 
is  rea  judicata,  on  the  ground  that  a  de- 
cree or  judgment  is  binding  as  to  all  media 
eonclttdendi,  and  that  the  former  decree  es- 
tablished the  right  of  the  United  States  to 
this  land.  Dowell  ▼.  Applegate,  152  U.  S. 
327,  38  L.  ed.  463,  14  Sup.  Ct.  Rep.  611; 
United  States  ▼.  California  &  O.  Land  Co. 
192  U.  S.  355,  358,  48  L.  ed.  476,  478,  24 
Sup.  Ct.  Rep.  266.  But  the  selections  in 
this  case  were  made  after  the  decree  in 
168  U.  S.  1,  and  if  the  matter  were  at 
large,  it  would  seem  a  strong  thing  to  hold 
an  adjudication  conclusive  not  only  as  to 
existing  titles  under  the  grant  in  contro- 
versy, but  as  to  merely  possible  sources 
of  title  in  the  future  under  a  different  and 
distinct  grant.  We  shall  not  discuss  that 
question,  however,  or  consider  just  how  far 
the  decisions  have  gone.  The  Solicitor 
^  General  candidly  agreed  that  the  govem- 
^  ment  should  not  and  would  not  rely  upon 
•  this*ground,  if  it  had  taken  a  position  in- 
consistent with  it  in  the  earlier  case,  and 
it  seems  to  us  plain  that  it  did  so,  and 
expressly  deprecated  any  reference  in  that 
case  to  the  rights  under  the  main-line 
grant. 

It  appears  that  the  bill  in  168  U.  S.  1, 
was  brought,  or  at  least  tried,  as  a  bill  to 
quiet  title  against  claims  of  the  Southern 
Pacific  under  the  branch-line  grant,  and 
that  during  the  litigation  on  that  question 
there  was  pending  another  bill  to  quiet 
title  under  the  main-line  grant,  being  the 
one  before  this  court  in  183  U.  S.  519,  46 
L.  ed.  307,  22  Sup.  Ct.  Rep.  154.  It  is 
said,  and  we  do  not  understand  it  to  be 
disputed,  that  in  oral  argument  and  print- 
ed brief  before  the  circuit  court  of  ap- 
peals the  counsel  for  the  government  re- 
peated that  title  under  the  main-line  grant 
was  not  involved,  and  that  if  that  question 
ever  arose  there  would  be  pleadings  and 
proof  upon  it.  The  court  in  its  decision 
(168  U.  B.  29)  stated  the  claim  of  the 
Southern  Pacific  to  be  under  the  aot  of 


1871  [16  Stat  at  L.  573,  chap.  122]  (the 
branch -line  grant).  Again,  in  the  case  be- 
tween the  same  parties  in  183  U.  S.  619^ 
533,  the  court  said  that  it  was  not  ad- 
judged in  the  former  cases  that  the  South- 
ern Pacific  had  no  title  to  any  real  estate 
by  virtue  of  the  act  of  1866  [14  Stat  at 
L.  292,  chap.  278];  and  although  it  also 
S9id  that  of  course  the  decrees  were  con- 
O'.usive  as  to  the  title  to  the  property  in- 
volved in  them,  still,  in  view  of  the  oon- 
'luct  and  disposition  of  the  cause  as  to  the 
oranch-line  grant,  if  for  no  other  reason, 
we  think  that  it  would  be  inequitable  for 
the  United  States  now  to  rely  upon  the  de- 
cree in  that  cause  as  conclusive  upon  the 
parties  in  this.  It  follows  that  as  the 
present  decision  was  in  favor  of  the  Unit- 
ed States  with  regard  to  the  last-mentioned 
lands,  it  must  be  reversed  (No.  129)9 
and  that  otherwise  (No.  128)  it  stands  «f« 
firmed. 
Decree  reversed. 

T  (228  V.  8.  MS.) 

ONTARIO  LAND  COMPANY,  Appt, 

V. 

CHARLES  H.  WILFONG  and  May  A.  WH- 
fong,  Hia  Wife,  and  Walter  J.  Reed. 

Taxation  (|  687*)  — Fobkclosubb. 
'  1.  The  omission  of  the  county  treasurer  to 
file  a  certificate  of  delinauency  with  the 
clerk  of  the  eourt  in  proceeoin^  to  foreclose 
the  lien  of  tiie  county  for  delmquent  taxes, 
as  required  by  the  Washington  statute,  i« 
not  fatflj  to  the  validity  of  the  proceedinesi 
where  jurisdiction  has  been  obtained  by  m 
issue  of  the  certificate  and  publication  of 
the  sununons,  as  the  filing  of  such  certifi- 
cate is  directory,  and  not  mandatory. 

[Ed.  Note.— For  other  eases,  sea  Taxation,  Dec. 
Dig.  8  687.*! 

TaXATIOK    (t    647*)— FOBBOLOSUBV-nJUDO- 
MBNT. 

2.  The  judgment  In  proceedings  to  fore- 
close the  lien  of  a  eounty  for  delinquent 
taxes  under  the  Washington  statute  is  not 
void  for  failure  to  file  the  application  for 
judgment  until  the  day  of  iU  entry. 

rEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  1312-1315 :    Dec  Dig.  S  647.*] 

Taxation  (§  642*)— ComplaiKt— Fujno. 

3.  The  filing  of  a  complaint  in  proceed- 
ings to  foreclose  the  lien  of  a  coimty  for  de- 
linquent taxes  before  publication  of  sum* 
mens  is  not  jurisdictional,  notwithstanding 
tibie  requirement  of  Ball,  Wash.  Ode,  §  4878, 
that  publication  of  summons  shall  not  be 
had  until  after  the  filing  of  the  complaint. 

rEd.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  IS  1305-1307 ;    Dec.  Dig.  8  642.*] 

Taxation  (J  642*)— Sufiticibnot  of  Sum- 
ifONS— Dbunquent  Taxes. 

4.  The  judgment  in  prooeedings  under  the 
Washington  statute  to  foreclose  the  lien  of 
a  county  for  delinquent  taxes  is  not  ren- 
dered invalid  by  the  fact  that  the  summont 
requires  answer  within  sixty  days  after  tbt 
first  publication,   instead  of  within  sixty 

•For  other  mjtm  see  aaao  toplo  A  |  vvicbsb  ir  Dec.  ft  Am.  Digs.  1M7  to  daU,  A  Rep'r  Indexes 
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days  after  the  "date  of  the  first  pnblica- 
tion. 

FBd.  Note.— For  other  cases,  see  Tazatloa, 
Gent  Dls.  ftf  1305-1807 ;    Dee.  Dig.  I  6it.«] 

Taxation  (8  784*)— Peesuiiptioii  ow  Va- 

UDmr  OF  Tax  Deed. 

6.  A  tax  deed  is  not  void  because  notice 
of  sale  was  not  posted  nor  otherwise  giv«n, 
as,  under  the  laws  of  Washington,  a  tax 
deed  is  prima  facie  oTidenoe  not  onlj  of  the 
validity  of  the  deed  and  order  under  which 
the  safe  was  made,  but  also  of  the  regular- 
ity of  the  prior  proceedings. 

nSd.  Note.— For  other  cases*  see  Taxation, 
Cent.  Dig.  ftl  1408p  1470-1478;    Dec  Dig.  f  734.«] 

GONSTITCmONAL      LAW       (|      285*)  —  DlTB 

Pbocess  of  Law—in  Tax  Pbocesdings 

—Notice. 

6.  Foreclosure  of  the  lien  of  a  county  for 
delinquent  taxes,  resulting  in  a  tax  sale 
and  deed  under  which  property  marked  "re- 
served"  on  an  official  plat  is  described  as 
specified  numbered  blocks,  not  designated  on 
the  plat,  but  which  would  have  constituted 
such  blocks  if  the  tract  reserved  had  been 
divided  into  blocks  and  numbered,  does  not 
deprive  the  owner  of  his  property  without 
due  process  of  law,  where  he  not  only  had 
notice  from  the  record  that  the  designated 
blocks  were  listed  for  taxation,  and  that 
they  would  occupy  the  place  marked  on  the 
plat  as  reserved,  but  also  had  notice  that 
the  tract  marked  "reserved'*  was  not  other- 
wise listed  for  taxation,  and  had  actual 
knowledge  that  the  authorities  were  at- 
tempting to  tax  the  reserved  tract  under 
the  description  of  the  designated  blocks. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Iaw,  Gent.  Dig.  fiS  897-908 ;    Dec.  Dig.  S  2S5.*] 

[Na  160.] 

Argued  January  24,  1912.     Decided  Febru- 
ary 26,  1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which,  reversing  a 
judgment  of  the  Circuit  Court  for  the  East- 
em  District  of  Washington,  Southern  Di- 
visien,  in  a  suit  to  quiet  title  to  certain 
land,  against  certain  tax  deeds  issued  to 
defendants,  sustained  the  validity  of  such 
deeds.     Affirmed. 

See  same  case  below,  96  C.  C.  A.  293,  171 
Fed.  51. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arcadins  L.  Agatin  and  Wil- 
liam W.  Billson  for  appellant. 
-    Messrs.  Benjamin  S.  Groascnp  and  Ira 
1.  P.  Englehart  for  appellees. 

•    *Mr.    Justice    McKenna,    delivered    the 
•pinion  of  the  court: 

Suit  to  quiet  title  to  certain  real  es- 
tate situate  In  North  Yakima,  state  of 
Washington,  against  certain  tax  deeds  is- 
sued to  appellees  by  the  county  treasurer 
mi  Yakima  county. 

It  was  brought  in  the  circuit  court  for 


the  easten  district  of  Washington,  south- 
em  division.  A  decree  was  entered  in 
favor  of  appellant  162  Fed.  999.  It  waa 
reversed  by  the  dreuit  court  of  appeals. 
96  C.  C.  A.  293,  171  Fed.  61. 

The  case  depends  upon  the  sufficiency 
of  the  tax  deeds  which  appellant  assails 
in  its  bill,  after  averments  of  diversity 
of  citizenship,  alleging  the  following:  The 
land  is  part  of  Capitol  Actdition  to  North 
Yakima,  and  is  designated  on  a  plat  there- 
of as  "Reserved."  It  appears  from  the 
plat,  which  is  attached  to  the  bill,  that  the 
tract  is  surroimded  by  blocks,  the  lines  ^ 
of  which  and  of  the  streets,  if  extended  J 
over  the  tract,  would  constitute  it*  blocks  • 
352,  372,  353  and  373.  The  "Keserved** 
was  platted  as  Herman's  Addition,  and  a 
plat  duly  recorded  in  the  office  of  the  coun- 
ty recorder  of  Yakima  county  on  the  8th 
of  December,  1904,  and  since  the  execution 
and  recording  of  the  plat  the  "Reserved" 
has  not  been  otherwise  known  or  desig- 
nated than  by  lots  and  blocks,  according 
to  the  recorded  plat.  Before  the  recording 
of  the  plat  the  "Reserved"  tract  was  not 
known  or  designated  by  any  other  than 
by  that  name,  and  as  a  matter  of  fact 
there  were  not  upon  the  map  blocks  or 
lots  designated  as  blocks  352,  372,  353 
and  373,  nor  any  block  or  parcel  of  land 
to  which  such  description  could  be  made 
to  apply;  and  it  is  averred  that  there- 
fore the  description  in  the  tax  proceed- 
ings was  utterly  void  on  its  face,  for  the 
reason  that  it  does  not  describe  any  land. 

In  1901  Yakima  county  commenced  pro- 
ceedings in  the  superior  court  of  Yakima 
county,  the  county  being  plaintiff  and  Ed- 
ward Whitson  and  a  large  number  of  oth- 
er persons  were  named  as  defendants, 
whi<^  included,  among  other  lairds,  blocks 
352,  353,  372  and  373,  Capitol  Addition 
to  North  Yakima.  The  proceedings  pur- 
ported to  be  tmder  the  laws  of  Washing- 
ton for  the  foreclosure  of  tax  liens,  and 
culminated  in  a  judgment  and  tax  deeds. 
A  pretended  summons  and  notice  were  is- 
sued and  published,  but  neither  appellant 
nor  any  person  was  ever  made  or  named 
a  party  defendant  in  the  proceedings,  ei- 
ther in  the  application  for  judgment  or  in 
the  tax  summons  or  notice  as  filed  or  pub- 
lished, nor  in  the  tax  judgment,  and  tha 
owners  of  the  blocks  were  designated  as 
"unknown."  The  judgment  was  entered 
by  default,  and  neither  appellant  nor  any 
other  person  ever  appeared  or  answered 
in  the  proceeding. 

Appellees'  claim  of  title  rests  exclusive- 
ly on  the  tax  judgment  and  deeds,  and  ia 
based  upon  a  certain  decision  of  the  su- 
preme court  of  the  state  in  a  case  in  which 
appellant  was  plaintiff  and  one  Jay  Yor^ 
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•  et  aL^were  defendants,  which  case  involved 
lands  within  the!  tract  designated  "Re- 
served" herein,  the  decision  of  which  was 
based  "upon  pretended  principles  of  law 
which  the  court  in  that  case  applied  in 
palpable  violation  of  the  provisions  of  the 
14th  Amendment  of  the  Constitution  of 
the  United  States." 

It  is  alleged  that  by  the  "law  of  the 
land/'  in  order  to  constitute  a  proper  and 
legal  notice  under  the  14th  Amendment  it 
is  necessary  that  in  a  tax  proceeding  in 
rem  the  description  of  the  property  sought 
to  be  sold  must  be  so  full  and  clear  as 
to  disclose  to  persons  of  ordinary  intelli- 
gence, without  resort  to  inferences,  what 
property  is  thus  intended  to  be  taken.  It 
is  further  alleged  that  the  notice  in  the 
tax  proceedings  had  not  that  sufficiency, 
and  that,  hence,  to  hold  the  judgment  and 
deeds  valid  would  deprive  appellant  of  its 
property  without  due  process  of  law,  in 
violation  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  The 
protection  of  the  Amendment  is  claimed, 
"and  that  because  of  the  aforesaid  uncon- 
stitutional decision  of  the  state  supreme 
eourt,  the  principles  of  which,  if  applied 
here,  may  deprive  your  orator  of  its  prop- 
erty in  violation  of  the  said  14th  Amend- 
ment, your  orator  invokes  the  protection 
of  said  article  in  this  case,  and  hereby 
claims  protection  thereunder  against  the 
pretended  claims  of  said  defendants"  (ap- 
pellees). 

There  are  other  allegations,  to  the  fol- 
lowing effect:  The  judgment  and  tax  deeds 
are  void,  because  the  court  was  without 
jurisdiction  of  the  proceedings,  because 
the  notice  of  summons  does  not  contain 
the  specification  of  process,  notice,  or  sum- 
mons, as  required  by  the  laws  of  Washing- 
ton, either  in  form  or  substance;  that  the 
summons  was  never  served  except  by  a 
pretended  publication,  and  that  neither  it 
nor  the  application  for  judgment  or  com- 
^  plaint  for  the  foreclosure  of  the  tax  liens 
M  was  ever  filed  in  the  office  of  the  clerk  of 

•  the  superior  court;  that*no  certificate  of 
delinquency  upon  which  the  proceedings 
were  based  was  ever  filed  in  that  court, 
as  required  by  the  laws  of  Washington, 
and  that  no  complaint  or  application  for 
judgment  was  ever  filed  in  the  office  of  the 
clerk  of  the  court  until  the  day  of  the 
entry   of  judgment. 

That  no  notice  of  sale  was  ever  given 
or  posted,  as  required  by  law,  and  that  the 
sale  by  the  county  treasurer  of  block  373 
for  $76.77  and  block  353  for  $76.77  was 
wholly  unauthorized  by  the  judgment  and 
in  excess  of  his  authority;  tiiat  appellant 
is  willing  and  has  offered  to  pay  into 
eonrt  the  amount  of  taxes  Bsseased  against 
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the  property  which  may  be  found  to  be 
justly  due.  A  copy  of  the  decision  of  the 
state  supreme  court  in  the  Yordy  Case  ie 
attached  to  the  bill. 

The  answer  of  appellees  denied  the  al- 
legations of  the  billy  and  set  up  title  under 
the  tax  proceedings  and  the  sale  and  deed 
thereunder. 

They  alleged  that  the  land,  by  the  de- 
scription of  blocks,  was  taxed  for  state^ 
county,  and  municipal  purposes  for  several 
years  prior  to  September,  1902,  and  that 
the  taxes  being  delinquent  on  said  blocks, 
the  county  of  Takima  filed  in  the  offioe  of 
the  clerk  of  the  county  its  summons,  no- 
tice, and  petition  to  foreclose  the  tax  lien 
of  the  county,  the  ease  being  entitled,  "Ya- 
kima County,  State  of  Washington,  Plain- 
tiff, V.  Edward  Whitson  et  al..  Defend- 
ants," and  duly  published  the  same  "by 
law  made  and  provided."  That  thereafter, 
such  proceedings  being  had,  a  judgment 
and  decree  was  entered  foreclosing  the  tax 
lien,  the  court  adjudging  the  land  subjeel 
to  taxation,  and  that  the  taxes  due  upon 
it  were  delinquent,  and  directed  the  land 
to  be  sold. 

It  is  alleged  that  the  judgment  was  duly 
filed  for  record  in  the  office  of  the  eleik 
and  recorded,  and  that  the  county  treae- 
urer  gave  notice  of  sale  and  sold  the  prop- 
erty, as  required  by  law,  to  appellees,  and^ 
executed  a  deed  therefor  to  them. 
*It  is  further  alleged  that  appellant  had* 
not  paid  taxes  on  the  land  for  many  yean, 
knew  that  taxes  thereon  were  delinquent* 
knew  of  the  fact  of  assessment,  and  all 
the  subsequent  proceedings  and  sale,  "and 
permitted  the  same  to  be  eonducted  vrith- 
out  making  any  objection  whatsoever,* 
and  is  therefore  estopped  to  claim  any  ia- 
terest  against  appellees. 

A  motion  is  made  to  dismiss,  on  the 
ground  that  the  bill  is  based  on  diversi*^ 
of  citizenship,  that  the  decision  of  the 
circuit  court  of  appeals  decided  the  oaae 
on  questions  of  state  and  general  law,  and 
that  the  only  question  of  a  Federal  nature 
has  been  decided  by  this  court  adversely 
to  appellant  in  Ontario  Land  Co.  v.  Yordy» 
212  U.  S.  152,  53  L.  ed.  449,  29  Sup.  Ct 
Rep.  152,  "thereby  removing  from  the  eon- 
sideration  of  the  circuit  court  of  appeals 
any  substantial  Federal  question.* 

The  motion  is  denied.  The  bill  attaoks 
the  constitutionality  of  the  state  law  as 
applied  by  the  supreme  court  of  the  stats, 
and  whether  the  Yordy  Case  applies  rum 
into  the  merits. 

It  will  be  observed  that  as  grounds  of 
suit  the  following  propositions  are  present- 
ed by  the  bill:  (1)  The  insufficiency  of 
the  description  of  the  land,  it  never  having 
been  known  as  lots  and  blocks,  hot  desii^ 
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nated  or  marked  on  the  plat  of  Capitol  Ad- 
dition as  'TEleserved/'  and  always  known 
and  designated  as  such.  (2)  The  court  ac- 
quired no  jurisdiction  of  the  property  he- 
cause  the  notice  of  summons  was  void  on 
its  face,  for  the  reason  that  it  did  not  con- 
tain the  specifications  of  process,  notice, 
or  summons  in  such  eases  required  by  the 
laws  of  Washington,  and  did  not  comply 
with  the  statute  either  in  form  or  sub- 
stance. (3)  There  was  no  service  of  sum- 
mons except  by  publication,  but  that  prior 
to  the  publication  neither  the  summons 
nor  the  application  for  judgment  or  the 
complaint  was  ever  filed  in  the  office  of 
^the  clerk  of  the  superior  eourt.  (4)  No 
leartificate  of  delinquency  was  filed  in  the 
office  of  the  clerk  of  the*eourt,  as  required 
by  the  laws  of  Washington,  and  no  com- 
plaint or  application  for  judgment  until 
the  day  of  entry  of  the  judgment.  (5) 
No  notice  of  sale  under  the  judgment  was 
ever  given  or  posted,  as  required  by  law, 
and  that  the  sale  was  in  excess  of  the  au- 
thority of  the  county  treasurer. 

All  these  propositions  but  the  first  rest 
upon  the  contention  that  the  laws  of  Wash- 
ington were  not  complied  with  in  the  par- 
ticulars mentioned.  For  instance,  it  is 
contended  that  the  certificate  of  delin- 
quency was  not  filed  in  the  office  of  the 
clerk  of  the  eourt,  and  no  complaint  or  ap- 
plication for  judgment  until  the  day  of 
the  entry  of  judgment.  This  is  the  most 
important  of  the  contentions/ and  we  will 
first  dispose  of  it. 

The  laws  of  Washington  provide  that 
any  day  after  taxes  are  delinquent,  the 
treasurer  of  the  county  shall  have  the 
right,  and  it  is  his  duty  upon  demand  and 
payment  of  the  taxes  and  interest,  to  issue 
a  certificate  of  delinquency  against  such 
property,  the  holder  of  which  may  at  any 
time  after  the  expiration  of  three  years 
give  notice  to  the  owner  of  the  property 
that  he  will  apply  to  the  superior  court 
of  the  county  in  which  the  property  is 
situated  for  a  judgment  foreclosing  a  lien 
against  the  property.  The  contents  of  the 
notice  and  the  time  for  appearance  are  pre- 
scribed, and  the  county  attorney  is  di- 
rected to  furnish  forms  to  the  certificate 
bolder. 

After  the  expiration  of  five  years  from 
the  date  of  delinquency,  if  no  certificate 
has  been  issued,  the  county  treasurer  is 
required  to  issue  certificates  of  delinquency 
to  the  county,  and  file  the  certificates  with 
the  clerk  of  the  court,  and  the  treasurer 
shall  thereupon,  with  the  assistance  of  the 
eounty  prosecuting  attorney,  proceed  to 
foreclose  in  the  name  of  the  county  the  tax 
liens   embraced    in   such    eertificates,    and 


the  same  proceedings  shall  be  had  as  when 
the  certificates  are  held  by  individuals. 

Summons  may  be  served  and  notice  giv*  is 
en  exclusively* by  publication  in  one  gen-? 
eral  notice  describing  the  property  as  the 
same  is  described  in  the  tax  rolls.  The 
certificates  of  delinquency  may  be  general, 
including  all  property,  the  proceedings  to 
foreclose  may  be  brought  in  one  action,  and 
unknown  owners,  described  as  such,  and 
all  persons  owning  or  claiming  the  prop- 
erty, are  required  to  take  notice  of  the  pro- 
ceedings and  of  all  steps  thereunder.  And 
it  is  provided  that  the  court  shall  examine 
each  application  for  judgment  for  fore* 
closing  the  tax  lien,  hear  and  determine 
the  matter  in  a  summary  manner  without 
other  pleading,  and  pronounce  judgment 
as  the  right  of  the  case  may  be,  for  the 
taxes,  penalties,  interest,  and  costs,  "and 
such  judgment  shall  be  a  several  judgment 
against  each  tract."  Ballinger's  Code» 
§§  1749  et  seq. 

The  certificate  of  delinquency  was  not 
filed.  It  was  issued  as  required  by  law, 
and  a  summons  was  published  and  notice 
given  that  judgment  would  be  applied  for. 
The  application  was  subsequently  made 
and  judgment  rendered.  This  is  shown  by 
the  judgment  roll  in  the  tax  proceedings 
which  was  introduced  in  evidence.  The 
application  for  judgment,  after  the  title 
of  the  court  and  parties,  set  forth  the  fol* 
lowing: 

TiTakima  county,  plaintiff  in  the  fore- 
going entitled  action,  by  Wm.  B.  Dudley, 
its  treasurer  and  legal  representative,  re- 
lates as  follows: 

'That  it  is  the  holder  of  certificate  of 
delinquency  issued  on  the  31st  day  of 
January,  a.  d.  1898,  by  Yakima  county, 
state  of  Washington,  the  same  being  for 
taxes  then  due  and  delinquent,  together 
with  penalty,  interest,  and  costs  thereon, 
upon  real  property  situate  in  said  county, 
assessed  to  the  defendants  herein  for  the 
years  and  in  the  amount  hereinafter  stated. 

"That  no  redemption  of  said  property 
has  been  made,  and  there  is  now  due  plain- 
tiff herein  on  said  certificate  of  delin- 
quency the  amount  set  forth  below,  fol- 
lowing  each  description,  marked  'total.'  **  is 
*  In  the  description  is  the  property  in  ? 
suit,  assessed  to  unknown  owners. 

Foreclosure  of  the  lien  was  prayed,  and 
that  judgment  be  given  against  each  piece 
of  property. 

It  also  appears  from  the  judgment  roll 
that  summons  for  publication  was  issued 
which  recited  that  the  county  held  certifi- 
cate of  delinquency;  that  the  taxes  were 
delinquent,  time  for  appearance  designated 
to  delsad  the  action  or  pay  the  amount 
dne,  and  it  was  stated  that  in  case  of 
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"failure  bo  to  do,"  Judgment  would  be  ren- 
dered foreclosing  the  lien.  Judgment  was 
subsequently  entered  and  the  property  or- 
dered to  be  sold.  The  judgment  states 
as  follows: 

"This  cause  having  this  2d  day  of  Sep- 
tember, 1902,  been  brought  to  be  heard 
upon  the  application  for  judgment  fore- 
closing tax  lien  filed  herein,  and  the  de- 
fendants and  each  of  them  having  been 
duly  served  with  notice  as  by  law  required, 
and  no  appearance  having  been  made  by 
said  defendants,  or  either  of  them,  and 
upon  the  proofs  adduced,  it  appearing  to 
the  court  that  the  statements  and  allega^ 
tions  set  forth  in  said  application  ars  true, 
the  court  finds  as  follows: 

'*That  the  plaintiff  herein  is  the  owner 
and  holder  of  certificate  of  delinquency  is- 
sued on  the  Slst  day  of  January,  1898, 
by  the  county  of  Yakima,  state  of  Wash- 
ington, the  same  being  for  taxes  then  due 
and  delinquent,  together  with  penalty,  in- 
terest, and  costs  thereon,  upon  real  prop- 
erty situate  in  said  county,  assessed  to  the 
defendants  herein  for  the  years  and  in  the 
amount  hereinafter  stated.  That  more 
than  five  years  have  elapsed  since  the  origi- 
nal date  of  delinquency  of  the  taxes  for 
the  year  1895,  which  are  included  in  said 
certificate  of  delinquency." 

But  it  is  objected  that  it  does  not  ap- 
pear that  the  certificate  of  delinquency  was 
filed  by  the  county  treasurer  with  the 
clerk  of  the  court,  and  that  the  omission 
is  fatal  to  the  validity  of  the  proceedings. 
*To  the  contention  the  court  of  appeals 
answered  that  the  filing  of  the  certificate 
was  directory,  not  mandatory,  and,  there- 
fore, not  jurisdictional,  and  to  sustain  this 
position  cited  Washington  Timber  k  Loan 
Co.  V.  Smith,  34  Wash.  625,  76  Pae.  267. 
In  that  case  the  validity  of  foreclosure 
proceedings  was  attacked  on  the  ground, 
among  others,  that  the  certificate  of  de- 
linquency was  not  filed  in  the  clerk's  of- 
fice before  publication  of  summons,  and  it 
was  hence  argued  that  the  court  had  not 
acquired  jurisdiction  of  the  property.  The 
court,  in  the  foreclosure  proceedings,  made 
a  nuno  pro  tunc  order  declaring  that  the 
certificates  were,  in  fact,  filed  before  the 
first  publication  of  summons,  and  not  at 
the  time  the  file  mark  upon  the  certificate 
showed.  The  supreme  court  decided  that 
the  issue  of  the  certificate  was  the  es- 
sential thing  and  gave  the  court  jurisdic- 
tion of  the  cause,  and,  having  jurisdiction, 
and  it  appearing  by  the  record  that  the 
eertificates  were  filed  in  time,  it  followed 
that  the  point  now  raised  related  to  a 
mere  irregularity,  which  should  have  been 
raised  in  the  foreclosure  case.  The  court 
also   ruled   that   the   eorreetion   was   one 


that  could  be  made  during  the  progress  of 
the  action,  and  that  therefore  the  appel* 
lant  in  the  ease  was  estopped  to  raise  th* 
objection  in  the  appellate  court.  The  court 
finally  observed:  "The  summons  and  its 
publication,  we  think,  complied  with  tha 
law.  The  property  owner  was  therefore 
within  the  jurisdiction  of  the  courts  and 
was  required  to  take  notice  of  the  action. 
The  summons  was  by  publication,  it  is 
true,  but  under  §  8,  pp.  385,  386,  Laws  of 
1901,  'all  persons  owning  or  claiming  to 
own,  or  having  or  claiming  to  have,  an  in- 
terest therein,  are  hereby  required  to  take 
notice  of  said  p]X>ceeding,  and  of  any  and 
all  steps  thereunder.'" 

The  language  of  the  court,  it  must  be 
admitted,  is  not  as  precise  in  distinguish* 
ing  the  elements  of  its  decision  as  one 
would  like,  but  we  think  the  ground  of  its  ^ 
ruling  is  that  jurisdiction  having  been  ob*  g 
tained  by  the  issue  •of  the  oertiflcate  and* 
the  publication  of  the  summons,  the  omis- 
sion to  file  the  certificate  in  the  clerk's 
office  is  a  defect  or  irregularity  to  which 
objection  must  be  made  in  the  case.  In 
other  words,  the  filing  is  not  jurisdiction- 
al, for  the  eourt  expressed  the  view  thai 
the  "delinquency  thought  to  be  fatal"  (the 
omission  to  file  the  certificate)  '^  .  • 
could  in  no  manner  aifeet  the  rights  of  the 
appellants"  in  the  action.  The  conelusion 
is  reasonable.  It  would  yield  too  much 
to  technicality  to  give  to  the  omission  to 
file  the  certificate  the  controlling  effect 
contended  for  by  appellant.  We  have  seen 
that  the  certificate  was  exhibited  to  the 
court  and  constituted  one  of  the  grounds 
of  judgment. 

As  remarked  by  Judge  Gilbert,  speak- 
ing  for  the  court  of  appeals: 

"The  revenue  and  taxation  law  of  Wash- 
ington is  exceptionally  lenient  to  the  de- 
linquent taxpayer,  and  offers  him  unusual 
protection  in  providing  that  his  property 
may  not  be  sold  for  delinquent  taxes  ex- 
cept upon  foreclosure  proceedings  and  aft- 
er a  long  period  of  delinquency, — three 
years  in  the  case  of  foreclosure  by  an 
individual  certificate  holder  •  .  .  and 
five  years  in  the  case  of  foreclosure  by 
the  county."  In  both  cases  there  is  publio 
notice  given  and  proceedings  in  court, — 
time  and  opportunity  enough,  we  think* 
even  to  an  accidental  or  negligent  omission 
to  pay  taxes,  and  more  than  enough  to  the 
calculated  and  culpable  delinquency  charged 
against  appellants  in  this  case. 

The  courts  of  the  state  have  refused  to 
consider  as  essential  to  the  proceedings  in 
court  to  foreclose  the  lien  for  the  taxes  the 
omission  of  some  merely  ministerial  duty 
of  an  officer  which  in  no  way  could  affeoft 
the  rights  of  the  property  owner.    Miller 
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Y.  Henderson,  60  WmIl  200,  90  Pac  1052, 
and  Smith  y.  Newell,  32  Wash.  360,  73 
Pac  360. 

In  this  conneetion  wt  may  observe  that 
the  proceedings  in  this  ease  are  the  same 
as  those  passed  on  in  Ontario  Land  Co.  ▼. 
Yordy,  44  Wash.  239,  87  Pac.  257,  212  U. 

M  a  152,  53  L.  ed.  449,  29  Sup.  Ct  Rep.  152. 

?  It  was* contended  there,  as  here,  that  the 
proceedings  were  Toid  because  of  the  fail- 
ure to  file  the  certificate  of  delinquency. 
The  supreme  court  of  the  state  declined  to 
consider  the  contention,  holding  that  it 
was  not  open,  as  the  land  company  had 
not  tendered  the  delinquent  taxes,  as  re- 
quired by  the  laws  of  the  state.  In  this 
court  it  was  not  explicitly  urged  except 
in  a  petition  for  rehearing.  The  rehearing 
was  not  granted. 

The  other  objections  to  the  yalidity  of 
the  tax  proceedings  are  presented  in  the 
briefs  of  appellant  imder  two  heads  as  to 
the  judgment  and  one  as  to  the  deeds,  as 
follows:  (1)  The  judgment  is  void  because 
of  failure  to  file  the  application  imtU  the 
day  of  the  entry  of  the  judgment.  (2) 
The  judgment  is  void  for  want  of  juris- 
diction, because  the  summons  did  not  In- 
form the  defendants  in  the  proceedings 
"that  any  complaint  was  filed  in  court>  or 
that  it  was  filed  at  alL*"  (3)  The  tax 
deeds  are  void  because  no  notice  of  sale 
was  posted  or  otherwise  given. 

These  grounds  of  objection  are  unten- 
able. The  laws  of  Washington  are  as  clear 
as  they  are  simple  in  their  requirements. 
They  do  not  require  a  complaint  to  be 
filed  before  the  publication  of  summons, 
but  provide  for  an  application  for  judg- 
ment after  the  publication  of  sunmions, 
and  the  court  is  explicitly  directed  to  ex- 
amine the  application  and  to  "hear  and  de- 
termine the  matter  without  other  plead- 
ing.'' There  is  a  careful  avoidance  of  com- 
plexity and  expense.  The  property  is  pro- 
ceeded against,  and  the  procedure  is  made 
simple.  The  certificates  of  delinquency 
may  be  issued  in  one  general  certificate  in 
book  form,  and  unknown  owners  may  be 
proceeded  against  as  such.  And  it  is  pro- 
vided that  all  persons  owning  or  claiming 
to  have  an  interest  in  the  property  are 
"required  to  take  notice  of  the  said  pro- 
ceedings and  of  any  and  all  steps  thereun- 
der." See  Williams  v.  Pittoek,  35  Wash. 
271,  77  Pac.  385. 
It   is,  however,   contended  that  the  su- 

S  preme   court   of   Washington   has   decided 

iPthat  f  4878  of  Ballinger's  Code  is^appli- 
eable  to  tax  proceedings,  and  that  it  re- 
quires "that  publication  of  summons  shall 
not  be  had  until  after  the  filing  of  the 
oomplaint."     And   it   is   hoaee   contended 


that  the  filing  of  the  complaint  before  pub* 
lication  is  jurisdictionaL 

The  supreme  court  of  the  state  has  not 
decided  as  contended.  It  has  decided  ex* 
actly  the  other  way.  Indeed,  it  has  held 
that  if  there  were  a  total  omission  to  file 
a  complaint,  the  judgment  would  not  bo 
void.  Snohomish  Land  Co.  v.  Blood,  40 
Wash.  626,  82  Pac  933;  McManus  v.  Mor- 
gan, 38  Wash.  528,  80  Pac.  786,  and  Bar* 
tela  V.  Christensen,  46  Wash.  478,  90  Pao. 
658,  are  not  apposite,  being  constructions 
of  the  statute  before  its  amendment  ia 
1901. 

In  this  connection  is  urged  the  very  teeh- 
nical  objection  that  "the  summons  ro* 
quired  answer  'within  sixty  days  after  tho 
first  publication'  instead  of  'within  sixty 
days  after  the  date  of  the  first  publica- 
tion.' "  To  sustain  this  objection  Williamo 
V.  Pittoek,  supra,  is  eited.  It  does  not  sus- 
tain the  objection.  It  would  bo  sur- 
prising if  it  did. 

Tho  objection  to  tho  validity  of  the 
deeds  is  also  without  merit.  Under  the 
laws  of  the  state  a  tax  deed  is  prima  f  aeio 
evidence,  not  only  of  the  validity  of  tho 
deed  and  order  under  which  the  sale  was 
made,  but  also  of  the  r^;ularity  of  tho 
prior  proceedings.  Warren  v.  Oregon  & 
W.  R.  Co.  (C.  C.  A.  Ninth  Circuit)  99  a 
C.  A.  473,  176  Fed.  836,  and  cases  dted. 

This  brings  us  to  the  first  proposition 
of  appellant;  that  is,  the  insufficiency  of 
the  description  of  the  land  in  the  certifi- 
cate of  delinquency  and  In  the  summons, 
judgment,  and  order  of  sale,  and  that 
therefore  they  were  inadequate  for  notice 
and  due  process  of  law.  This  contention* 
however,  was  considered  in  Ontario  Land 
Co.  V.  Tordy,  supra,  and  decided  adversely 
to  appellant. 

As  we  have  seen,  the  proceedings  in  that  ^ 
case  were  those  involved  in  this.  It  was  mi 
held  that  the  company  •was  charged  with  • 
notice  of  the  platting  and  the  condition 
shown  by  the  plat  of  the  Capitol  Addition 
to  North  Takima,  that  he  had  notice  from 
the  records  of  the  listing  and  assessment 
for  taxation  of  the  blocks,  352,  353,  372 
and  373,  and  that  they  would  occupy  tho 
place  marked  upon  the  official  plat  as  "Re- 
served." The  company  also  "had  notice," 
it  was  said,  "that  the  tract  marked  'Re* 
served'  was  not  otherwise  listed  or  assessed 
for  taxation,"  and  that  the  blocks  "were 
used  by  the  authorities  for  describing  tho 
'reserved'  tract"  The  presumption  of 
knowledge  thus  arising  was  fortified.  It 
was  said,  by  actual  knowledge  "that  the 
authorities  were  attempting  to  assess  and 
tax  this  'reserved'  tract  under  tho  descrip- 
tion of  blocks  352,  etc**  Both  were  grounds 
of  decision.    In  other  words,  the  decision 
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WEB  not  based  alone  on  actual  knowledge 
of  what  property  was  intended  to  be  taxed, 
but  upon  the  sufficiency  of  the  description 
to  identify  the  land  in  connection  with  the 
notice  given  to  appellant  by  the  record. 
And  this  was  not  obiter.  Union  P.  R.  Co. 
T.  Mason  City  &  Ft.  D.  R.  Co.  222  U.  S. 
237,  56  L.  ed.  180,  32  Sup.  Ct  Rep.  88. 

A  like  presumption  exists  in  the  ease 
at  bar,  and  there  is  testimony  of  like  ac- 
tual knowledge. 

Judgment  affirmed* 


(2a  n.  8.  624.) 
UNITED  STATES,  Appt, 

T. 

CHARLES  E.  ELLICOTT  and  John  B.  Nor- 
ris.  Copartners,  Trading  as  EUicott  Ma- 
chine Company. 

Appeal  and   Ebbob   (|  345*)— Tnis  fob 

Taking— CouBT  of  CLAiiis. 

1.  A  judgment  of  the  court  of  claims  is 
not  final,  so  as  to  set  in  motion  t^e  time  for 
taking  an  appeal  therefrom,  until  a  motion 
for  a  new  trial,  if  entertained  by  the  court, 
has  been  disposed  of. 

[Bd  Note.— For  other  oaaea,  see  Appeal  and 
Error,  Cent.  Dig.  §S  1895,  1896;    Dec.  Dig.  9  846.*] 

United  States  (§  70*)— Oonstbuction. 

2.  Provisions  in  a  schedule  for  the  con- 
struction of  barges  for  the  United  States, 
giving  with  much  detail  the  weight  and  di- 
mensions of  structural  materials,  are  not 
affected  by  a  provision  in  the  contract  sub- 
sequently entered  into  for  the  construction  of 
such  barges  in  accordance  with  the  specifi- 
cations contained  in  such  schedule,  "with 
such  modifications''  as  are  shown  on  a 
specified  drawing  outlined  in  a  designated 
letter,  where  such  drawing,  without  any 
reference  to  weight  and  dimensions  of  ma- 
terials, gives  a  schedule  of  displacement, 
load,  and  draft,  with  the  total  net  weight 
of  the  barge,  the  letter  authorizes  distribu- 
tion of  such  weight  in  any  manner  desired, 
and  the  contract  elsewhere  authorizes  an  in- 
spection of  all  the  "material"  furnished, 
provides  for  payment  for  the  barges  when 
completed  in  accordance  with  the  "specifica- 
tions," letter,  and  drawing,  and  that  no 
change  or  modification  involving  an  altera- 
tion in  the  "specifications  as  to  character, 
quantity,  and  quality"  of  material,  which 
would  either  increase  or  diminish  the  cost 
of  the  work,  should  be  made  unless  agreed 
to  in  writinpr. 

[Ed.  Note.— For  other  cases,  see  United  States. 
Cent.  Dig.  §  53 :    Dec.  Dig.  9  70.*] 

United  States  (8  66*)— Cebtaintt— Con- 
flict Between  Essential  Pbovisions. 

3.  An  irreconcilable  conflict  between  es- 
sential provisions  of  a  contract  for  the  con- 
struction of  barges  for  the  United  States, 
which  will  prevent  the  contractor  from  re- 
covering for  failure  to  carry  it  out,  exists 
where  the  specifications,  which  are  left  in 
full  force,  prescribe  with  much  detail  the 
weight  and  dimensions  of  the  structural  ma- 
terials, while  the  contract  itself  provides 


for  the  oonstruction  of  the  barges  in  ac- 
cordance with  the  specifications,  ''with  such 
modifications"  as  are  shown  by  certain  pro- 

Sosals  contained  in  the  contractor's  bid,  un- 
er  which  he  claims  the  right  to  use  mate- 
rials of  an  inferior  nxe,  weighty  and  power 
of  resistance. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  9  49 :    Dec.  Dig.  I  86.«] 

[No.  85.] 

Argued  December  7  and  8,  1911.    I>ecided 
FBbruary  26,  1912. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  for  the  recovery  from 
the  United  States  of  damages  for  refusing 
to  permit  the  carrying  out  of  a  contract  for 
the  construction  of  barges.    Reversed. 

See  same  case  below,  43  Ct  CI.  469;  on 
motion  for  new  trial,  44  Ct.  CI.  127. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  lietimann,  the  latt 
Solicitor  General  Bowers,  and  Mr.  Barton 
Comeau,  Special  Assistant  to  the  Attorney 
General,  for  appellant. 

Messrs.  James  Piper,  Francis  K.  Caxej^ 
and  A.  A.  Hoehling,  Jr.,  for  appellees.  ^ 

•Mr.  Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

Whether  or  not  the  United  States  is 
responsible  in  damages  because  of  a  refusal 
to  permit  the  carrying  out  of  an  alleged 
contract  made  with  a  copartnership,  the 
Ellicott  Machine  Company,  who  are  a^ 
pellees,  for  the  construction  for  the  Isth« 
mian  Canal  Company  of  six  steel  dump 
barges,  is  the  issue  here  required  to  be 
decided.  From  a  judgment  for  $10,000, 
entered  in  the  court  of  claims,  in  favor  of 
the  Ellicott  Machine  Company,  because  of 
the  refusal  referred  to,  the  United  States 
took  this  appeal. 

It  will  conduce  to  a  clear  understanding 
of  the  controversy  to  fully  summarize  the 
facts  found  below,  and  we  proceed  to  do 
so. 

After  two  unsuccessful  attempts  to  pro- 
cure satisfactory  proposals  for  the  construc- 
tion and  delivery  of  the  six  steel  dump 
barges,  the  Isthmian  Canal  Commission,  by 
advertisement  and  specifications,  dated  May 
20,  1906,  invited  the  proposals  which  cul- 
minated in  the  making  of  the  alleged  con- 
tract. One  of  the  clauses  of  the  advertise- 
ment reads  as  follows: 

"Preliminary  inspection  will  be  made  at 
the  point  of  manufacture  or  purchase,  te 
determine  whether  the  material  meets  the 
requirements  set  forth  in  the  specificationsp 
and  final  inspection  will  be  made  at  the 
point  of  delivery  as  above. 


*For  other  cases  see  same  topic  &  8  nttmbxb  in  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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In  the  specifications,  among  other  things, 
it  was  recited  as  follows: 

"The  following  specifications  and  require- 
ments are  general  only  as  indicating  the 
class  of  construction  desired. 
*  "Barges  of  heavy  construction  for  rough 
iervioe,  built  in  accordance  with  best 
modern  marine   practice,   are  desired. 

"Bidders  will  be  required  to  submit  with 
their  proposals  plans  in  sufficient  detail 
to  show  the  proposed  size  of  members  and 
details  of  construction. 

"The  breadth  of  the  barges  should  not 
be  less  than  25  feet  nor  more  than  32  feet. 
They  should  have  sufficient  depth  and  length 
to  carry  a  full  load  of  sand  on  a  draft  of 
not  more  than  8  feet,  and  with  not  less 
than  30"  freeboard  when  loaded.  They  will 
be  rectangular  in  plan,  with  rake  at  each 
•nd  about  11''  long.    •    •    ." 

As  shown  by  an  excerpt  in  the  margin,t 
the  weight  and^dimensiona  of  the  structural 
materials  were  prescribed  with  much  detail 
under  the  head  of  ''Framing."  In  reply 
to  this  adTertisement,  appellee  submitted  a 
proposal  to  oonstruet  the  desired  barges, 
^'subject  to  specifications  of  drenlar  810-C, 
with  such  modifications  as  are  here  shown 
on  drawing  No.  2106,  dated  June  7,  sub- 


mitted herewith.**  The  plan  referred  to« 
as  so  submitted,  showed  the  outline  of  * 
barge  101  feet  4  inches  long,  30  feet  wide^ 
and  10  feet  6  inches  in  height,  and  a  noto 
on  it  read  as  follows: 

"Capacity  of  bins — 360  cu.  yards.  Maxi* 
mum  loaded  draft  when  carrying  360  cu, 
yds.  of  material  weighing  3240  lbs.  per  eo. 
yard,  not  to  exceed  8' — O**." 

After  examination  of  the  bids  by  F.  B. 
Aialtby,  division  engineer  on  the  Canal  Zone«  ^ 
that  official  returned  the  bids  to  the  generfti  g 
purchasing  officer  of  the^  Commission  in  • 
Washington,  accompanied  by  a  letter  dated 
June  26, 1906.  Therein,  among  other  things, 
Mr.  Maltby  said:  "It  is  noted  that  the 
drawing  submitted  by  the  Ellicott  Machine 
Works  does  not  show  any  detail,  9M  required 
by  the  specifications.  It  is  assumed,  hew* 
ever  (and  we  should  insist  on  it)»  that  the 
framing  will  be  in  strict  acoordanee  with 
our  specifications."  A  sketeh  was  inclosed 
"showing  the  desired  arrangement  of  the 
hinges  on  the  hopper  doors  and  the  method 
of  securing  timber  lining  to  hoppers,"  and 
various  suggestions  were  made  explanatory 
of  the  details  shown  on  this  sketeh.  Ther^ 
upon  D.  W.  Ross,  purchasing  offieer,  pr^ 
pared  and  transmitted  to  the  Ellicott  Arm 
a  draft  of  eontraet  for  the  construction  and 


fFraming. 

Floor  beams  forward  and  aft  of  the  hop- 
pers and  in  the  r^e  should  not  be  less 
than  lO''  deep,  and  extended  in  one  piece 
to  the  turn  of  the  bilges.  They  will  be 
spaced  24'^  center  to  center.  Frames  to  be 
not  less  than  Zi"  x  61",  angles  overlap- 
ping the  fioors  not  less  than  18",  and  con- 
nected with  them  and  to  fioor  beams  with 
proper  gusset  plates.  Bilges  to  be  of  as 
short  radius  as  it  is  practicable  to  bend 
the  angles  and  plates. 

In  addition  to  the  transverse  bulkheads 
mentioned  above,  there  will  be  a  water- 
tight bulkhead  at  each  end  of  each  rake. 

Transverse  water-tight  bulkheads  will  be 
made  of  10.2  pound  plate  with  double- 
riveted  lap  joints,  stiffened  with  vertical 
angle  bars  3"  x  3"  x  6i",  spaced  2"  apart, 
exoept  that  the  plates  forming  the  ends 
of  the  hoppers  will  be  of  21 -pound  plate, 
stiffened  with  4"  x  4"  x  |"  angle  bars, 
spaced  2'  apart. 

In  the  space  forward  and  aft  of  the  hop- 
pers there  should  be  a  central  longitudinal 
bulkhead  of  10.2  pound  plate,  fastened  at 
the  top  of  the  floor  beams  and  deck  beams 
by  4"  X  4"  X  I"  angle;  it  will  be  stiffened 
by  vertical  3"  x  3"  x  6^"  angles,  spaced 
2^  apart.  This  bulkhead  should  extend 
from  the  hoppers  to  each  end  of  the  barges. 

In  addition  to  this  bulkhead  there  will 
be  2  longitudinal  lattice  trusses,  one  on 
each  side,  midway  from  the  center  bulk- 
head to  the  side  of  the  hull.  They  will 
have  top  and  bottom  cord  of  S''  x  3"  x  A*" 


angles,  riveted  to  each  fioor  and  deek  beam, 
lattice  bars  to  be  3"  x  S''  x  ^k''  angles 
made  in  double  panels,  and  joined  top  and 
bottom  with  proper  gusset  plates  wiui  not 
less  than  3  nvets  in  each  landing.  These 
trusses  will  extend  from  the  hoppers  to 
the  rake. 

In  the  rake  there  should  be  a  8*  z  8** 
X  I"  angle  stanchion  secured  to  eaeh  deek 
beam  and  fioor  timber  on  line  vrith  the 
said  trusses. 

Deck  beams  to  be  of  6"  x  f  Z  bars 
spaced  one  to  each  frame,  each  beam  to  be 
attached  to  its  frame  hy  ^^  gusset. 

Qunwales  to  be  not  less  than  ^^  x  4}''  x 
A'*  angle  running  inside  the  side  plating 
and  below  the  deck. 

The  hull  plating  should  be  21  pound  on 
the  bottom;  bilges  should  be  21  pounds; 
the  side  plating  may  be  of  18-pound  plate 
and  in  no  more  than  2  streaks. 

The  deck  should  have  a  checkered  string- 
er streak  on  each  side  30"  wide  and  about 
A"  thick;  remaining  deck  may  be  of  16- 
pound  plating. 

All  plating  to  be  worked  "in"  and  "out"» 
on  longitudinal  streaks,  longitudinal  laps 
to  be  double-riveted.  All  girth  seams  to 
he  double-riveted  to  butt  straps. 

There  should  be  a  nosing  or  fender 
streak  of  8''  x  8''  yellow  pine  supported  by 
4«r  2  ^ff  2  |<r  migi^g  top  and  bottom.    This 

nosing  should  extend  entirely  about  the 
barge.  On  eaeh  side  of  the  full  length 
there  should  be  a  second  fender  streak  of 
the  same  section  about  S'  below  the  deek. 
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delivery  of  the  hargeB,  but  it  wm  retnmed 
witli  the  raggeetion  that  article  1  tliereof 
be  rewritten,  eo  m  to  provide  for  the  con- 
etruction  of — 

^eix  eteel  dump  barges  in  aeoordanoe  with 
epecifleatione  contained  in  circular  No.  810- 
C  of  the  Iithmian  Canal  Conuniseion,  dated 
Maj  29,  1906;  with  such  modifications  as 
are  shown  on  drawing  No.  2105,  dated  June 
7,  1906,  and  subject  to  such  amendments 
as  to  details  of  hinges,  hoisting  gear,  and 
method  of  securing  timber  lining  to  hop- 
pers as  are  described  by  letter  of  F.  B. 
BCaltby,  division  engineer,  dated  June  26, 
1906,  with  the  accompanying  sketch,  a 
eopy  of  which  specifications,  drawing,  let- 
ter, and  sketch  are  attached  herewith  and 
form  part  of  this  eontract.'* 

In  the  letter  returning  said  draft  of 
eontraet,  it  was  stated  that — 
"our  drawing  No.  2106  wsa  not  intended  to 
show  working  details,  but  solely  to  limit 
the  conditions  of  displacements,  load,  and 
draft.  As  long  as  these  are  maintained  we 
shall  be  pleased  to  follow  such  reasonable 
design  of  working  details  in  arrangement 
and  distribution  of  material  as  Mr.  Maltby 
•r  his  inspector  may  require.** 

Claimant  also,  at  the  request  of  said 
Ross,  addressed**  letter,  dated  July  27, 
1906,  to  Maltby,  in  which  it  submitted— 
"print  No.  2105  revised  July  27,  specifying 
details  as  called  for  in  your  letter  of  June 
26,  1906,  of  hinges,  hoisting  gear,  and  meth- 
od of  securing  timber  lining  to  hoppers." 

In  said  letter,  this  statement  also  was 
made: 

"We  have  also  inserted  on  the  drawing 
a  schedule  of  displacement,  load,  and  draft, 
showing  a  total  net  weight  for  the  barge 
of  260,000  pounds.  You  will  note  that  this 
eorresponds  with  the  note  shown  on  print 
originally  submitted  with  bid,  and  this 
weight  may  be  distributed  in  any  way  your 
representative  may  desire." 

The  alleged  contract,  the  subject  of  this 
controversy,  was  then  executed,  F.  P.  Shonts, 
ehairman  of  the  Commission,  signing  for 
the  party  of  the  first  part.  Following  a 
recital  that  "the  Isthmian  Canal  Commis- 
sion, for  and  on  behalf  of  the  United  States 
of  America,  and  the  said  Ellicott  Machine 
Company,  liad  covenanted  and  agreed,  to 
and  with  each  other,  as  follows."  The  first 
article  of  the  contract  was  inserted,  read- 
ing as  follows: 

"Article  1.  That  the  said  Ellicott  Machine 
Company  shall  oonstruet,  erect,  and  deliver* 
to  the  Isthmian  Canal  Commission  at  Balti- 
more, Maryland,  aiz  (6)  steri  dump  barges, 
in  accordance  with  specifications  contained 
in  circular  310-C  of  the  Isthmian  Canal 
Commission,  dated  May  29th,  1906,  with 
such  modifications  as  are  shown  on  dnvsring 


Ne.  2105,  dated  June  7th,  1906,  and  xevlsed 
July  27th,  1906,  outlbied  in  letter  of  Elli- 
cott Machine  Company  dated  July  27th, 
1906,  and  subject  to  such  amendments  as 
to  details  of  hinges,  hoisting  gear,  and  metln 
od  of  securing  timber  lining  to  hopper* 
as  are  described  by  letter  of  F.  B.  Maltby, 
division  engineer,  dated  June  26th,  1906, 
with  accompanying  sketch,  copy  of  which 
specifications,  drawing,  letters,  and  sketch 
are  attached  hereto  and  form  a  part  of  this 
contract."  ^ 

It  was  provided  in  article  3  as  follows  s  S 
•"Article  8.  That  the  party  of  the  first? 
part,  by  its  duly  authorized  agent,  shall 
have  the  right  to  inspect  at  any  time  during 
the  process  of  construction  of  these  barges, 
any  and  all  material  and  worlonanship 
used,  or  to  be  used,  in  said  eonstruction, 
and  such  inspection  of  said  barges,  and  of 
the  material  used,  or  to  be  used,  in  the  con- 
struction thereof,  and  of  the  worlonanship 
thereon,  may  be  made  1^  the  party  of  tha 
first  part,  or  its  duly  authorised  agents 
at  any  place  where  said  materials  may  ba 
found,  and  at  the  place  of  construction  of 
said  barges.  In  addition  to  the  above,  when 
said  barges,  or  either  of  them,  are  pro- 
nounced l^  the  party  of  the  second  part  to 
be  eompleted  and  ready  for  final  inspection, 
such  inspection  may  be  made  by  the  par^ 
of  the  first  part,  by  its  duly  authorised 
agent,  at  the  place  or  places  where  such 
barges,  or  either  of  them,  have  been  eon- 
structed,  such  inspection  being  for  the  pur- 
pose of  determining  whether  the  same,  or 
either  of  them,  meet  the  requirements  set 
forth  in  the  letters,  specifications,  and  blua 
print  mentioned  in  article  1  hereof,  and 
all  of  said  inspections,  whether  preliminary 
or  final,  the  party  of  the  first  part,  by  ito 
duly  authorized  agent,  shall  have  the  right 
to  reject  any  and  all  material  used,  or  to 
be  used,  in  the  eonstruction  of  said  barges, 
or  either  of  them,  or  in  the  workmanship 
thereon,  when,  in  the  judgment  of  the  party 
of  the  first  part,  by  its  duly  authorized 
agent,  the  same  or  any  part  thereof,  does 
not  eonf  orm  to  the  requirements  above  men- 
tioned." 

In  article  8,  among  other  things  it  was 
provided  as  follows: 

"The  barges  herein  contracted  for  shall 
be  eompleted  in  accordance  with  the  speci- 
fications, letter,  and  blue  print  anneTftd 
hereto  and  made  a  part  hereof.    .    .    ." 

By  article  0  it  was  agreed  that  payment 
would  be  made  of  the  stipulated  price  for 
the  six  barges  "upon  their  construction  and 
delivery  in  aoeordanee  with  the  terms  of 
this  contract  and  the  papers  attached  b«r^ 
to." 
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•  *  It  was  provided  in  the  last  article  of  the 
contract  as  follows: 

"Article  12.  If,  at  any  time  during  the 
prosecution  of  this  work,  it  shall  he  found 
advantageous  or  necessary  to  make  any 
change  or  modification  in  said  harges,  or 
either  of  them,  and  this  change  or  modifi- 
cation should  involve  such  alteration  in  the 
specifications  as  to  character,  quantity,  and 
quality,  whether  of  labor  or  material,  as 
would  either  increase  or  diminish  the  cost 
of  the  work,  then  such  change  or  modifica* 
tion  must  be  agreed  upon  in  writing  by  the 
contracting  parties,  the  agreement  setting 
forth  fully  the  reasons  for  such  change, 
and  giving  clearly  the  quantities  and  prices 
both  of  material  and  labor  thus  substituted 
for  those  specified  in  the  original  contract, 
and  before  taking  efi'ect  must  be  approved 
by  the  chairman  of  the  Isthmian  Canal 
Commission:  Provided,  that  no  payment 
shall  be  made  imless  such  supplemental  or 
modified  sgreement  was  signed  and  ap> 
proved  before  the  obligations  arising  from 
such  modification  were  incurred." 

Two  days  after  the  execution  of  the  con- 
tract, claimants  presented  to  the  govern- 
ment inspector  of  dredges  a  list  of  materials 
intended  to  be  used  by  them  in  the  construc- 
tion of  said  barges,  but  upon  examination 
of  said  list  it  was  found  by  said  inspector 
of  dredges  that  the  dredges  which  the  claim- 
ants proposed  to  construct  were  different 
from  those  described  in  circular  letter  and 
specifications  310-C,  set  forth  in  the  pe- 
tition, the  principal  component  parts  or 
members  being  reduced  in  weight,  size,  and 
power  of  resistance,  and  thereupon  the  same 
was  disapproved  by  the  officers  of  the 
government.  Demand  was  thereupon  made 
that  the  claimants  should  adhere  to  the  orig- 
inal specifications,  which  they  refused  to 
do,  and,  as  a  result,  the  United  States  abro- 
gated the  contract. 

QQ     Soon  afterwards  this  suit  was  commenced. 

g  By  the  petition  judgment  for  $30,000  was 

•  demanded  as  the  "gains  and  profits  which 
claimants  would  have  made  had  they  con- 
structed the  barges  in  accordance  with  the 
contract,  as  the  terms  of  that  instrument 
were  construed  by  the  contracting  firm." 
The  court  of  claims,  as  already  stated,  gave 
judgment  against  the  United  States  for  the 
sum  of  $10,000.  There  is  no  statement  in 
the  findings  as  to  the  loss  sustained  by  the 
claimants.  Evidently,  however,  the  eon- 
elusion  to  award  the  sum  stated  was  based 
upon  the  hypothesis  mentioned  in  the  clos- 
ing paragraph  of  the  opinion  of  the  court 
below,  reading  as  follows: 

"In  consideration  of  all  of  the  facts  in 
the  case,  and  in  view  of  the  difference  be- 
tween the  coat  of  doing  certain  work  and 
what  olaimants  were  to  receive  for  i%  nak- 
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ing  reasonable  deduction  of  the  less  time 
engaged  and  release  from  the  care,  cost, 
risk,  and  responsibility  attending  a  full 
execution  of  the  contract,  the  court  decides 
that  claimants  are  entitled  to  recover  a» 
profits  the  sum  of  $10,000,  and  accordingly 
judgment  against  the  defendants  for  said 
amount  is  hereby  ordered."  [43  Ct.  CL 
479.] 

A  motion  to  dismiss  the  appeal  first  re- 
quires attention.    The  facte  are  as  follows: 

The  judgment  against  the  United  State* 
was  entered  on  May  18,  1908.  Eighty- 
four  days  afterwards,  on  August  10,  1908, 
defendant  filed  a  motion  for  a  new  trial. 
This  motion  was  argued  and  submitted  on 
November  23,  1908,  and  was  overruled  on 
January  4,  1909,  in  the  term  which  began 
on  December  7,  1908.  Seventeen  days  after- 
wards, on  January  21,  1909,  the  United 
States  filed  a  motion  to  amend  the  findings 
of  fact;  on  February  8,  1909,  the  motion 
was  argued  and  submitted;  and  on  February 
16,  1909,  the  motion  was  overruled  in  part 
and  allowed  in  part.  Ten  days  afterwards, 
on  February  25,  1909,  the  United  States 
made  application  for  and  gave  notice  of 
an  appeal  "from  the  judgment  rendered  in 
the  above-entitled  cause  on  the  4th  day  ol  ^ 
January,  1909."  g 

*  The  grounds  for  the  motion  to  dismias  * 
are  these:  (a)  that  the  appeal  was  not 
taken  within  ninety  days  after  judgment 
(Rev.  Stat.  §  708,  U.  a  Comp.  Stat.  1901, 
p.  675),  and  (b)  that  the  appeal  prayed  for 
and  allowed  was  not  from  the  judgment  of 
January  4,  1909,  "but  was  merely  from  the 
order  overruling  the  motion  for  a  new 
trial." 

The  motion  is  without  merit.  The  gener- 
al rule  governing  the  subject  of  prosecuting 
error  or  taking  appeals  from  final  judg- 
ments or  decrees  is,  we  think,  applicable 
to  judgments  or  decrees  of  the  court  of 
claims,  and  that  rule  treats  a  judgment  or 
decree  properly  entered  in  the  cause  as 
not  final  for  the  purposes  of  appeal  until 
a  motion  for  a  new  trial  or  a  petition  for 
rehearing,  as  the  case  may  be,  when  enter- 
tained by  the  court,  has  been  disposed  of; 
and  the  time  for  appeal  begins  to  run  from 
the  date  of  such  disposition.  Kingman  ft 
Co.  V.  Western  Mfg.  Co.  170  U.  S.  675,  680, 
681,  42  L.  ed.  1192,  1194,  18  Sup.  Ct.  Rep. 
786.  It  is,  we  think,  also  manifest  that 
the  appeal  was  taken  upon  the  hypothesis 
just  stated,  that  the  judgment  entered  did 
not  become  a  final  judgment  for  the  pur- 
poses of  appeal  until  the  motion  for  a  new 
trial  had  been  disposed  of.  Texas  ft  P. 
R.  Co.  T.  Murphy,  111  U.  S.  488,  28  L.  ed. 
492,  4  Sup.  Ct.  Rep.  497. 

Coming  to  the  merits.  The  claimant  in 
effect  reiterates  iji  the  argument  at  bar  th* 
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position  taken  by  the  court  below  in  the 
opinions  by  it  rendered,  reported  in  43  Ct. 
CI.  469  and  44  Ct.  CI.  127.  We  shall  there- 
fore dispose  of  the  case  by  reviewing  the 
opinions  of  the  court  below. 

In  the  opinion  delivered  upon  the  original 
hearing  it  was  observed  that  "the  litigation 
in  this  case  resulted  from  what  seems  to 
have  been  an  apparent  misunderstanding 
by  the  agents  of  the  defendants,  as  to  cer- 
tain changes  in  the  terms  of  an  original 
advertisement  for  bids  for  the  construction 
of  the  said  six  steel  dump  barges  of  a  speci- 
fied size,  strength,  and  weight/'  etc.  It 
ewas,  however,  held  that  the  contract  was 
2  clear  and  unambiguous  in  terms,  and  that 
*  the  evidence  ''revealed  a  degree  of^negligence 
on  the  part  of  the  agents  of  the  defendants 
from  which  they  could  not  be  allowed  to 
extricate  themselves  by  the  abrogation  of 
a  duly  executed  contract  in  order  to  shift 
from  themselves  responsibility."  The  claim- 
ants, it  was  said,  in  their  second  bid,  made 
part  of  the  contract,  had  in  detail  specific- 
ally set  forth  the  strength,  weight,  and 
measurement  of  the  barges,  and  that  ''the 
only  difference  in  the  barges  which  the 
claimant  proposed  in  its  contract  to  eon- 
struct  under  its  bid  was  a  difference  in 
weight  of  framing  and  plates  from  those 
eontained  in  the  advertisement  of  the  de- 
fendant's circular  Ko.  310-C.''  The  claim- 
ants, however,  it  was  further  observed,  had 
called  the  attention  of  the  defendant  to 
the  great  difference  between  its  then  bid 
and  the  prior  bid,  and  before  the  execution 
of  the  contract  had  noted  on  the  blue  print 
submitted  by  them  and  attached  to  the  con- 
tract  "the  net  weight  of  the  barges,"  and 
stated  that  "this  weight  was  to  be  dis- 
tributed in  such  manner  as  the  defendants 
might  instruct."  The  printed  specifications, 
it  was  held,  although  made  part  of  the  con- 
tract, could  not  govern,  since  the  letter  of 
claimants  of  July  27  and  the  blue  print 
would  have  to  be  entirely  ignored.  It  was 
also  said  that  the  materials  proposed  to 
be  used  by  the  claimants  in  the  construc- 
tion of  the  barges,  although  "reduced  in 
weight,  size,  and  power  of  resistance"  from 
those  prescribed  by  the  specifications,  did 
not  constitute  "a  substitution  of  different 
strength  and  material  for  those  provided 
in  the  specifications  of  the  defendant  as  to 
the  manner  of  eonstrueting  the  barges,  but 
was   "rather   a  modification   thereof." 

We  have,  however,  reached  the  conclusion, 
as  well  from  the  fact  that  the  specifica- 
tions were  expressly  made  part  of  the  eon- 
tract  as  from  various  provisions  of  the  con- 
tract which  we  have  excerpted,  that  it  can- 
not in  reason  be  held  that  the  speeifica- 
^tions  must  be  ignored,  and  as  they  cannot, 
f  therefore,  be  treated  as  having  been* abro- 


gated, it  inevitably  follows  that  the  alleged 
contract  should  have  been  held  void  for  un* 
certainty. 

It  is,  we  think,  in  reason,  impossible  to 
construe  the  "modifications"  referred  to  in 
the  first  article  of  the  contract  as  having 
relation  to  the  dimensions,  etc.,  of  the  ma- 
terial BO  specifically  described  in  the  por* 
tions  of  the  specifications  embraced  under 
the  heading  "Framing,"  since  in  that  event 
a  dear  inconsistency  would  arise  between 
the  terms  of  that  article  and  the  terms  of 
the  specifications,  also  constituting  part 
of  the  contract.  And  although  this  con- 
clusion is,  we  think,  so  certain  as  to  re- 
quire no  additional  demonstration  than  the 
mere  consideration  of  the  terms  of  the  two 
provisions,  its  conclusiveness  is  an  addition 
convincingly  shown  by  an  analysis  of  the 
contract  as  a  whole.  The  provision  of  ar- 
ticle 3  in  regard  to  the  right  of  the  govern- 
ment at  any  time  during  the  progress  of  the 
work  on  the  barges  to  inspect  all  the  ma- 
terial furnished  clearly  imports  that  the 
contract  had  precisely  settled  the  character 
of  such  material  So  also  does  the  provision 
in  the  same  article  in  regard  to  final  in- 
spection, wherein  it  is  provided:  "Such  in- 
spection being  for  the  purpose  of  determin- 
ing whether  the  same,  or  either  of  them, 
meet  the  requirements  set  forth  in  the  let- 
ters, specifications,  and  bine  prints  men- 
tioned in  article  1  hereof,  and  all  of  said 
inspections,  whether  preliminary  or  final, 
the  party  of  the  first  part,  by  its  duly  au- 
thorized agent,  shall  have  the  right  to  re- 
ject any  and  all  material  used,  or  to  be 
used,  in  the  construction  of  said  barges, 
or  either  of  them,  or  in  the  workmanship 
thereon,  when,  in  the  judgment  of  the  party 
of  the  first  part,  l^  its  duly  authorized 
agent,  the  same  or  any  part  thereof  does 
not  conform  to  the  requirements  above  men- 
tioned." Again,  prominence  is  given  in 
article  8  to  the  fact  that,  in  the  eonstruo- 
tion  of  the  barges,  the  specifications  are  to 
be  given  effect,  the  provision  being  that  ^ 
"the  barges  herein  contracted  for  shall  be  J 
completed  in  accordance  with  the*specifl- • 
cations,  letter,  and  blue  print  annexed  here- 
to and  made  a  part  hereof.  .  .  ."  So, 
also,  in  article  9,  payment  is  to  be  made 
only  when  the  barges  have  been  constructed 
and  delivered  "in  accordance  with  the  terms 
of  this  contract  and  the  papers  attached 
hereto,"  of  which  papers  the  specifications 
formed  a  part.  Article  12  also  clearly  ne- 
gates the  conception  that  it  could  have  been 
intended  by  the  parties  that  material  parts 
of  the  specifications  should  be  treated  as 
not  forming  a  portion  of  the  contract,  al- 
though declared  by  its  terms  to  be  a  part 
thereof,  since  the  binding  efficacy  of  the 
speeifleations  as  to  material  is  therein 
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phasized.  The  article,  in  subiianoe,  proTid- 
ed  that  no  change  or  modification  "involv- 
ing an  alteration  in  the  tpecifleations  as 
to  character,  quantity,  and  quality,  whether 
of  labor  or  material,  as  would  either  in- 
crease or  diminish  the  cost  of  the  work," 
should  be  made  unless  "agreed  upon  in  writ- 
ing by  the  contracting  parties,  the  agree- 
ment setting  forth  fully  the  reasons  fox 
such  change,  €Md  gMng  clearly  the  qwu^ 
Hties  and  price  both  of  material  and  labor 
thus  auhsiiiuted  for  those  specified  in  the 
original  contract,"  etc.  Manifestly,  this 
article  was  drawn  upon  the  eonoeption,  not 
that  the  contract  did  not,  but  that  it  did 
specifically,  provide  as  to  what  material 
should  be  furnished  for  the  work,  and  no 
other  source  could  be  resorted  to  for  light 
i^s  to  the  material  contracted  to  be  supplied 
than  the  specifications  which  it  is  now  urged 
ought  by  eonstructioB  to  be  removed  from 
the  contract. 

Thus  viewing  the  contract  as  a  whole  and 
determining  that  the  specifications,  so  far 
as  the  "framing"  schedule  is  conoemed, 
should  have  been  treated  as  unaffected  by 
the  provisions  of  article  1,  it  is  evident  that 
there  was  a  confilct  so  irreconcilable  between 
essential  provisions  of  the  assumed  contract 
as  to  render  it  impossible  to  enforce  it  as 
an  agreement  between  the  parties.  This 
^  result  of  the  absolutely  antagonistic  and  de- 
^structive  character  of  essential  provisions 
*  of  the  contract,  one  upon  the  other,  caa^only 
be  escaped  by  indulging  in  one  of  two  hy- 
potheses; either  that  the  terms  of  the  adver- 
tisement and  specifications  as  incorporated 
in  the  assumed  contract  overshadowed  and 
virtually  destroyed  the  proposals  result- 
ing from  the  bid  of  the  claimant,  which  also 
was  incorporated  in  the  contract,  or,  con- 
versely, that  the  proposals  which  the  bid 
embraced  had  the  effect  of  setting  at  naught 
the  provisions  of  the  specifications.  But 
if  the  first  assumption  were  indulged  in, 
it  would  clearly  result  that  there  was 
no  right  to  recover,  since  that  right  is  based 
upon  the  theory  that  the  specifications  are 
not  binding  and  need  not  be  complied  with; 
and  if  the  second  were  indulged,  the  same 
result  would  follow,  since  it  would  then 
come  to  pass  that  the  contract  was  so  ir- 
responsive to  and  destructive  of  the  adver- 
tised proposals  as  to  nullify  them,  and 
therefore  cause  it  to  result  that  the  con- 
tract was  one  made  without  the  competitive 
bidding  which  was  necessary  to  give  it 
validity. 

Under  the  circumstances,  therefore,  the 
court  erred  in  treating  the  eontraet  as  a 
valid  agreement,  and  in  awarding  judgment 
against  the  United  States. 
Judgment  reversed. 


STOCK  &  O.  00.  lit 

(2»  U.  8.  Ol.) 

RE  MERCHANTS'  STOCK  k  QRAIK  COM- 
PANY et  aL,  Petitioners. 

Appeal  and  Erbob  (§  73* )— Contempt. 

A  judgment  finding  defendants  in  a  pend^ 
ing  suit  in  equitv  guilty  of  contempt  of  its 
authority  in  violating  an  interlocutory  in- 
junction previously  granted  in  a  suit  for 
the  benefit  of  the  complainant,  and  order- 
ing the  payment  of  specified  fines,  three 
fourths  of  which  when  paid  should  go  to  the 
complainant  "as  compensation  in  part  for 
the  expenses  incurred  in  prosecuting  these 
contempt  proceeding,"  is  punitive  mstead 
of  remedial,  and  reviewable  on  writ  of  error 
without  awaiting  a  final  decree  in  the  suit 
in  equity. 

CEd.  Note.— For  other  cases,  see  Appeal  an4 
Error,  Cent.  Dig.  If  402-406,  412*  413,  418;  Dec. 
Dig.  I  7».*] 

[No.  10,  Original.] 

Submitted  December  11,  1011.     Decided 
March  4,  1012. 

PETITION  for  a  writ  of  mandamus  to  re- 
quire the  Circuit  Court  of  Appeals  for 
the  Eighth  Cireuit  to  reinstate  and  take 
Jurisdiction  of  a  writ  of  error  dismissed  by 
it.     Granted. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Oheeter  H.  Kmin  and  Henry 
S.  Priest  for  petitioners. 
Mr.  Henry  8.  Bobbins  for  respondents.^ 

3 
^  Mr.  Justice  Van  Devanter  delivered  the  • 

opinion  of  the  court: 

This  is  a  petition  for  a  writ  of  manda- 
mus commanding  the  circuit  court  of  ap* 
peals  for  the  eighth  circuit  to  reinstate 
and  take  jurisdiction  of  a  writ  of  er- 
ror dismissed  by  it.  The  facts  are  these: 
During  the  pendency,  in  a  circuit  court  of 
the  United  States,  of  a  suit  in  equity  to 
which  the  petitioners  were  parties  defend- 
ant,  they  were  charged  by  the  complain- 
ant with  having  wilfully  violated  an  inter- 
locutory injunction  theretofore  granted  in 
the  suit  at  the  instance  and  for  the  benefit 
of  the  complainant,  and  at  the  hearing 
upon  that  complaint  were  by  the  court  ad- 
judged guilty  of  contempt  of  its  authority, 
and  ordered  unconditionally  to  pay  into 
its  registry,  within  five  days,  fines  of  $1,000, 
$2,000,  and  $600,  respectively,  each  fine, 
when  paid,  to  go  three  fourths  to  the  com- 
plainant, "as  compensation  in  part  for  the 
expenses  Incurred  in  prosecuting  these  con- 
tempt proceedings,"  and  one  fourth  to  the 
United  States.  With  the  purpose  of  secur- 
ing a  review  of  the  order,  the  petitioners 
sued  out  a  writ  of  error  from  the  cireuit 
court  of  appeals,  and  when  the  writ  came 
on  for  hearing,  that  court  dismissed  it,  up- 
on the  ground  that  the  order,  rightly  eomr 
sidsredf   was   remedial,  not  punitive,   and 
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was  merely  interlocutory,  and  reviewable 
only  upon  an  appeal  from  the  final  decree. 
109  C.  C.  A.  230,  187  Fed.  398. 

We  are  not  now  concerned  with  whether 
the  proceedings  resulting  in  the  order  were 
such  as  to  admit  of  the  imposition  of  puni- 
tive,  as  distinguished  from  compensatory, 
^  fines,  or  whether,  if  the  proceedings  were  not 
gof  that  character,  the  order  was  erroneous 

•  in  its  entirety,  or  only^aa  to  so  much  of 
the  fines  aa  was  to  go  to  the  United  States; 
and  therefore  we  pass  what  is  said  in  that 
connection  in  the  briefs  and  come  at  once 
to  the  only  question  presented  for  decision; 
which  is,  whether  the  order  was  open  to 
review  upon  a  writ  of  error.  The  answer 
turns  upon  the  character  of  the  order.  If 
it  was  remedial,  it  was  merely  interlocu- 
tory, and  reviewable  only  upon  an  appeal 
from  the  final  decree;  but,  if  it  was  puni- 
tive, it  was  a  final  judgment,  criminal  in 
its  nature,  and  reviewable  upon  a  writ  of 
error,  without  awaiting  the  final  decree. 
Such  an  order  against  an  offending  suitor 
is  deemed  remedial  when  its  purpose  is  to 
indemnify  the  injured  suitor,  or  coercively 
to  secure  obedience  to  a  mandate  in  his 
behalf,  and  is  deemed  punitive  when  its 
purpose  is  to  vindicate  the  authority  of  the 
court  by  punishing  the  act  of  disobedience 
as  a  public  wrong.  As  was  said  in  Gom- 
pers  V.  Buck's  Stove  &  Range  Co.  221  U. 
S.  418,  441,  55  L.  ed.  797,  805,  34  L.R.A. 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492:  "It  is 
not  the  fact  of  punishment,  but  rather  its 
character  and  purpose,  that  often  serve  to 
distinguish  between  the  two  classes  of  cas- 
es." And  again,  p.  448:  "The  classifica- 
tion, then,  depends  upon  the  question  as  to 
whether  the  punishment  is  punitive,  in  vin- 
dication of  the  court's  authority,  or  whether 
it  is  remedial,  by  way  of  a  coercive  im- 
prisonment, or  a  compensatory  fine,  pay- 
able to  the  complainant." 

Applications  of  this  test  are  shown  in 
several  adjudged  cases  in  this  court,  among 
them  being  Worden  v.  Searls,  121  U.  S.  14, 
30  L.  ed.  853,  7  Sup.  Ct.  Rep.  814;  Doyle 
V.  London  Guarantee  &  Acci.  Co.  204  U. 
S.  599,  51  L.  ed.  641,  27  Sup.  Ct  Rep.  313; 
Ex  parte  Heller,  214  U.  S.  501,  53  L.  ed. 
1060,  29  Sup.  Ct.  Rep.  698;  Gompers  v. 
Buck's  Stove  &  Range  Co.  supra,  and  Re 
Christensen  Engineering  Co.  194  U.  S.  458, 
48  L.  ed.  1072,  24  Sup.  Ct.  Rep.  729.  In 
the  last  case  the  defendant  in  a  suit  in 
equity  in  a  circuit  court  was  found  guilty 
of  contempt  in  disobeying  an  interlocutory 
injunction,  and  ordered  to  pay  a  fine  of 
$1,000,  one  half  to  go  to  the  complainant 
and  the  other  half  to  the  United  States.  A 
writ  of  error,  whereby  it  was  sought  to 
^  have  the  order  reviewed  in  the  circuit  court 

•  of  appeals  for  the  second  circuit,*  was  dis- 


missed by  that  court  for  the  same  reason 
that  was  assigned  for  the  dismissal  in  tha 
present  case.  A  petition  for  a  writ  of  man- 
damus,  commanding  the  reinstatement  of 
the  writ  of  error,  was  then  presented  to 
this  courts  and,  upon  full  consideration  of 
the  prior  cases,  was  held  to  be  well  ground- 
ed.    In  that  connection  it  was  said: 

"These  authorities  show  that  when  an 
order  imposing  a  fine  for  violation  of  an 
injunction  is  substantially  one  to  reimburse 
the  party  injured  by  the  disobedience,  al« 
though  called  one  in  a  contempt  proceeding, 
it  is  to  be  regarded  as  merely  an  inter- 
locutory order,  and  to  be  reviewed  only 
on  appeal  from  the  final  decree.  In  the 
present  case,  however,  the  fine  payable  to 
the  United  States  was  clearly  punitive 
and  in  vindication  of  the  authority  of  the 
court,  and,  we  think,  as  such,  it  dominatee 
the  proceeding  and  fixes  its  character.  Con- 
sidered in  that  aspect,  the  writ  of  error 
was  justified  and  the  circuit  court  of  ap- 
peals should  have  taken  jurisdiction." 

That  case  differs  from  this  only  in  that 
the  portion  of  the  fine  made  punitive  was 
there  one  half,  while  here  it  is  one  fourth; 
but  this,  in  our  opinion,  does  not  take  this 
case  out  of  the  principle  applied  in  that, 
which  is,  that  the  punitive  feature  of  the 
order  is  dominant,  and  fixes  its  character 
for  purposes  of  review. 

We  accordingly  hold  that  the  writ  of  er* 
ror  should  be  reinstated;  and,  as  it  is  evi- 
dent from  the  return  that  this  will  be  done 
on  the  expression  of  our  opinion,  our  order 
will  be,  petitioners  entitled  to  mandamusL 


(2S  n.  8.  005.) 
PHILADELPHIA  COMPANY,  Appl, 

V. 

HENRY  L.  STBfSON,  Secretary  of  War. 

United  States   (5  125*)  — Sxnr  AoAnvn 
Officeb. 

1.  The  exemption  of  the  United  States 

from  suit  does  not  preclude  an  action  to 

prevent  the  Secretary  of  War  from  causing 

criminal  proceedings  to  be  instituted  against 

a  riparian  owner  because  of  the  reclamation 

and  occupation  of  his  land  outside  prescribed 

harbor  limits,  if  his  rights  of  property  were 

wrongfully  invaded  in  fixing  such  limits. 

[Ed.  Note.— *For  other  cases,  see  United  States, 
Cent.  Dig.  88  113,  114 ;    Dec.  Dig.  8  126.*] 

iNJUNcmoN  (^  105*)— Restbainino  Insti- 
tution OF  Cbihinal  Proceedings. 

2.  One  whose  property  rights  have  been 
invaded  in  fixing  harbor  lines  may  maintain 
an  action  to  restrain  the  Secretary  of  War 
from  causing  threatened  criminal  proceed- 
ings  to  be  instituted  against  him  in  accord- 
ance with  the  provisions  of  the  act  of  Con- 
gress of  March  3,  1899  (30  Stat,  at  L.  1121, 
1151-1153,  chap.  425,  U.  S.  Oomp.  Stat. 
1901,  pp.  3541,  3542,  3544),  §§  11,  12,  17, 
for  undertaking  the  reclamation  and  occa- 
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pation  of  land  belonging  to  him  beyond  the 
freftcribed  harbor  limita. 

rBd.  Note.— For  other  cases,  see  Injunction, 
Oent  Dig.  U  178,  179 ;    Dec.  Die  I  106.«] 

OQurrr  (|  36*)— TEBBiroBiAXi  JjDiruL'noJX 
— Sbcbbtast  or  Wab. 

3.  An  action  to  prevent  the  Secretary  of 
War  from  causing  threatened  criminal  pro- 
ceedings to  be  instituted  against  a  riparian 
owner  because  of  the  reclamation  and  occu- 

f nation  of  land  outside  prescribed  harbor  lim- 
ts,  in  the  fixing  of  which  such  owner  claims 
that  his  property  rights  have  been  inyaded, 
will  lie  in  a  court  of  equity  in  the  District 
of  Columbia  in  which  jurisdiction  of  the 
person  of  the  Secretary  of  War  has  been 
properly  obtained,  although  complainant 
will  be  required  to  prove  his  title  to  land 
outside  such  harbor  limits,  the  harbor  line 
is  claimed  to  be  a  cloud  upon  his  title,  and 
sudi  land  is  in  a  navigable  river  in  Penn- 
sylvania, outside  the  territorial  jurisdietioo 
of  the  court. 

(Sid.  Note.— For  otber  cases,  see  Bqnlty,  Cent. 
Die  II  94,  99:    Dec.  Dig.  |  M.*] 

Navioabls  Waters  (|  45*)— Avulsion— 
subioergsnob. 

4.  The  loss  of  land,  caused  by  its  wash- 
ing away  from  time  to  time  by  heavy  floods 
ftnd  freshets  in  a  rapidly  flowing  stream, 
durii^  a  course  of  years,  falls  upon  the 
riparian  owner,  so  as  to  preclude  hmi  from 
reclaiming  land  thus  submerged  inside  the 
former  line  of  high  water. 

rBd.  Note.— For  otber  cases,  see  Navigable  Wa- 
ters, Cent  Dig.  18    279,  280 ;    Dec.  Dig.  8  45.*] 

Navioabls  Watbbs  (|  46*)— Avulsion. 

6.  An  allegation  that  land  was  washed 
awav  from  time  to  time  by  heavy  floods  and 
freshets,  so  that  a  large  part  of  land  be- 
came slightly  submerged  during  a  course 
of  years,  is  insufllcient  to  show  that  there 
was  at  any  particular  time  such  a  sudden, 
violent,  and  visible  ehange  in  the  channel 
of  the  stream  as  to  entitle  the  riparian  own- 
er to  retain  his  boundary  to  the  original 
line. 

[Bd.  Note.— For  other  cases,  see  Navigable  Wa- 
ters. Cetit,  Dig.  91    279.  280;    Dec.  Dig.  8  46.*] 

Navioablb  Waters  (§  89* )— Effect  of 
Raising  of  Wateb  by  Dam— Rioirrs  of 
Subseqttsnt  Pubchasees. 

6.  The  lawful  building  of  a  dam  by  the 
United  States  in  the  interest  of  navigation, 
to  increase  the  depth  of  water  in  a  harbor 
in  a  navigable  river,  by  which  an  island 
therein  was  submerged  to  a  much  greater 
extent  than  previously,  and  water  over  a 
part  thereof  rendered  navigable  at  certain 
times,  gives  a  subsequent  purchaser  of  sueh 
island  no  right  to  relief  because  of  its  con- 
struction, in  an  action  by  him  against  the 
Secretary  of  War,  to  have  harbor  lines  flzed 
in  accordance  with  conditions  existing  be- 
fore his  purchase  set  aside. 

pHSd.  Note.— For  other  cases,  see  Navigable  Wa- 
ters, Cent  Dig.  88  21,  B3.  82,  103,  117.  239-244; 
Dec.  Dig.  8  89  ;•  Logs  and  Logging,  Cent.  Dig. 
88  60-52.] 

Navigable  Watebs  (|  2*)  —  Gontbol  of 
— Fixing  Haeboe  Lines. 

7.  The  action  of  a  state  in  providing  by 
statute  for  fixing  the  lines  of  ordinary  high 
and  low  water  in  certain  rivers,  and  that 
the  lines  so  fixed  shall  be  firm  and  stable 
for  the  purposes  intended  by  the  statute, 
however  effective  as  between  the  state  and 


riparian  owners  to  fix  a  permanent  bound- 
aiy  at  the  high-water  line  so  flxed,  gives 
such  owners  no  rights  whieh  will  prevent 
Congress,  in  the  exercise  of  its  right  to 
regulate  commerce,  from  fixing  harbor  lines 
in  accordance  with  the  high-water  mark  as 
changed  by  the  wearing  away  of  the  banks 
in  the  course  of  years. 

rEd.  Note.— For  other  cases,  see  Navigahle  Wa- 
ters. Cent.  Dig.  88  2,  63 ;    Dec  Dig.  8  2.*] 

Navigable  Watebs  (S  14*)  —  Changing 

Lines  of. 

8.  The  act  of  the  Secretary  of  War  in  fix- 
ing harbor  lines  for  an  island  in  a  naviga- 
ble river,  several  hundred  feet  outside  the 
high-water  mark,  does  not  exhaust  his  au- 
thority so  as  to  prevent  him  from  subse- 
quently changing  the  lines  so  as  to  make 
them  coincide  with  the  actual  high-water 
mark,  in  order  more  fully  to  preserve  the 
river  from  obstruction. 

rod.  Note.— For  other  cases,  see  Navigable  Wa- 
ters. Cent  Dig.  88  31-42:    Dec  Dig.  8  14.*] 

[No.  70.1 

Argued  November  16,  1011.    Decided  Mareb 

4,  1012. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  affirming  a  decree  of  the  Supreme 
Court  of  the  District,  sustaining  a  demurrer 
to  a  bill  to  set  aside  certain  harbor  lines 
so  far  as  they  encroached  on  complainant's 
land,  and  to  restrain  the  Secretary  of  War 
from  causing  threatened  criminal  proceed- 
ings to  be  instituted  against  complainant 
for  reclamation  and  occupation  of  land  out- 
side of  the  prescribed  limits.    Affirmed. 

See  same  ease  below,  33  App.  D.  C.  338. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  li.  Marbury,  Morgan 
H.  Beach,  W.  Graham  Bowdoin,  and  Sam- 
uel MoClay  for  appellant. 

Assistant  Attorney  General  Knaebel  for 
appellee. 

Mr.  Justice  Hughes  delivered  the  opln-* 
ion  of  the  court: 

This  suit  was  brought  in  the  supreme 
court  of  the  District  of  Columbia  to  set 
aside  certain  harbor  lines  in  the  harbor 
of  Pittsburg,  Pennsylvania,  so  far  as  they 
encroaehed  upon  land  owned  by  the  com- 
plainant, and  to  restrain  the  Secretary  of 
War  from  causing  criminal  proceedings  to 
be  instituted  against  the  complainant  be- 
cause of  the  reclamation  and  occupation  of 
its  land  outside  the  prescribed  limits. 
The  court  of  appeals  of  the  District  af- 
firmed a  decree  sustaining  a  demurrer  to 
the  bill,  and  the  complainant  appeals. 

The  allegations  of  the  bill,  in  substance, 
are  as  follows: 

The  complainant,  a  corporation  of  ths 
commonwealth  of  Pennsylvania,  is  the 
owner  in  fee  of  "Bnmot's  island,"  former- 
ly Chartier's  or  Hamilton's  island,  in  the 
Ohio  river,  in  Allegheny  county,  Pennsyl- 
vania.   In  1868,  a  statute  was  enacted  ia 


•For  other  cases  see  same  topio  A  8  numbxb  in  Dec.  A  Am.  Digs.  1907  to  aate,  A  Rep'r  IndexM 
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^  PennBylTEiiia,   proTiding   for  the  appoint-    that  the  shore  of  Bnmot'e  island  had  been 


g  ment  of  commissioners  to  ascertain  and 
•  mark  the* lines  of  ordinary  high  and  low 
water  in  the  Allegheny,  Monongahela,  and 
Ohio  rivers  in  the  vicinity  of  Pittsburg. 
The  act  recited  that  the  lines  of  land  along 
the  shores  of  the  rivers  had  not  been  clear- 
ly ascertained,  and  it  was  important  to  all 
persons  interested  that  their  several  rights 
and  privileges  should  be  defined.  After  the 
commissioners'  surveys  had  been  completed 
and  the  lines  located,  opportimity  was  to 
be  afforded  in  the  court  by  which  they 
were  appointed,  for  any  needed  correc- 
tions; and  the  map  or  plan  finally  de- 
termined upon  was  to  be  recorded.  The 
statute  declared  that  "the  lines  so  ap- 
proved shall  forever  after  be  deemed,  ad- 
judged, and  taken  firm  and  stable  for  the 
purposes  aforesaid."  Proceedings  were 
had  accordingly  and  the  high-  and  low- 
water  lines  along  the  shore  of  Brunot's 
island  were  definitely  fixed.  In  conse- 
quence the  bill  asserts  that  all  the  land, 
whether  or  not  under  water,  inside  of  the 
commissioners'  lines,  became  the  property 
of  the  owners  of  Bnmot's  island;  and  that 
by  virtue  of  the  statute,  and  the  action  of 
the  commissioners  under  it  in  fixing  the 
high-water  line  as  a  permanent  boundary, 
the  right  of  the  owners  of  the  island  to 
accretions  beyond  that  line  was  taken 
away,  while  at  the  same  time  they  were 
no  longer  subject  to  loss  or  diminution  of 
their  land  by  reason  of  its  submergence 
'through  the  avulsion  of  floods  or  freshets 
or  through  gradual  erosion." 

Subsequent  to  the  establishment,  in  1865, 
of  the  state  commissioners'  line,  a  con- 
siderable portion  of  the   shore  of  the  is- 


washed  away  l^  floods  and  freshets,  es- 
tablished a  harbor  line  which  ran  across 
the  complainant's  land  within  the  line  of 
the  state  commissioners.  It  is  further  al- 
leged that  although  the  submerged  land 
was  generally  covered  by  water,  "it  was 
not  ordinarily  navigable  water,"  and  "has 
never  constituted,  nor  does  it  now  consti- 
tute, a  part  of  the  public  navigable  waters 
of  the  United  States;"  that  no  authority 
was  conferred  by  the  act  of  Congress  upon 
the  Secretary  of  War  to  regulate  or  inter- 
fere with  the  use  of  the  complainant's  land 
by  the  establishment  of  harbor  lines  upon 
the  same;  and  that,  even  if  the  water  over 
this  land  was  in  fact  part  of  the  public 
navigable  waters  of  the  United  States, 
without  being  rendered  thus  navigable  by 
the  construction  of  the  dam,  still  the  Secre- 
tary of  War  had  no  right  so  to  run  the 
harbor  line  over  the  land  in  question  as 
to  deprive  the  eomplainant  of  its  use  and 
enjoyment.  It  was  the  right  of  the  com- 
plainant, the  bill  avers,  to  repair  the  dam- 
age caused  by  floods  and  freshets,  and  to 
reclaim  the  submerged  portion  by  filling  bk 
or  wharfing,  "keeping  at  all  times  within 
the  lines  of  the  part  that  had  been  ton 
away  by  the  violence  of  the  waters." 

In  1907,  the  Secretary  of  War,  claiming 
authority  under  §  11  of  the  act  of  Con- 
gress of  March  8,  1809  [30  Stat,  at  L. 
1151,  chap.  425,  U.  S.  Comp.  Stat.  1901, 
p.  3641],  against  the  oomplainant's  protest, 
changed  the  harbor  line.  The  report  of 
the  United  States  engineer  at  Pittsburg 
stated  that  the  conditions  of  high  and  low 
water  had  not  changed  since  1895,  but  aa,^ 

^ ^_    . __    .__   __     along  a  part  of  the  shore  of  the  island,  jj 

land,  "on  the  so-called  back  channel,  with-rthe  harbor  line  of  1895  ran  several  hun-« 


in  the  said  high-water  mark,"  was  washed 
away  from  time  to  time  by  heavy  fioods 
and  freshets,  so  that  a  large  part  of  the 
upland  was  slightly  submerged,  but  not 
to  an  extent  sufficient  to  permit  of  navi- 
gation. Some  years  ago,  the  United  States 
government,  in  order  to  increase  the  depth 
of  water  in  the  harbor  of  Pittsburg,  caused 
a  dam  to  be  constructed  across  the  Ohio 
^  river  a  short  distance  below  Brunot's  is- 
Jj  land,  known  as  the  Davis  island  dam.  And 
•  the  effect  of  this  dam,  says  the  bill,  by 
the  increase  of  the  depth  of  water  in  the 
channel,  was  to  submerge  Brunot's  island 
to  a  far  greater  extent,  and  to  make  the 
water  over  the  complainant's  land  navi- 
gable "at  certain  times,  and  for  certain 
purposes,"  where  it  was  not  navigable  be- 
fore. 

In  1895,  the  Secretary  of  War,  claiming 
to  act  under  the  authority  of  %  12  of  the 
act  of  Congress  of  September  19,  1890  [26 
Stat  at  L.  466,  ehap.  907],  and  knowing 


dred  feet  outside  high-water  mark  as  ft 
then  existed,  it  seemed  advisable  to  change 
it  so  as  to  ooincide  with  the  actual  high- 
water  mark.  A  copy  of  the  report  with 
the  order  of  the  Secretary  of  War,  dated 
February  28,  1907,  was  annexed  to  the  bill 
and  made  a  part  of  it.  In  this  it  is  stated 
that  the  location  of  the  proposed  harbor 
lines  was  within  the  bed  of  the  stream  aa 
it  existed  as  a  physical  fact. 

The  bill  further  shows  that  to  facilitata 
the  delivery  of  eoal  for  the  operation  of 
its  power  house  on  the  island,  the  com- 
plainant desired  to  reclaim  a  part  of  it 
which  had  been  submerged  by  establishing 
a  coal  wharf  on  the  back  channel,  where 
both  the  harbor  line  of  1895  and  that  of 
1907  "ran  some  distance  landward  of  the 
said  state  commissioners'  high -water  line."* 
According  to  the  proposed  plans,  the  wharf 
or  pier  was  to  extend  over  the  oomplain- 
ant's land  and  to  cross  both  of  the  harbor 
lines    to    the    state    eommissioners'    Unib 
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While  these  plans  were  being  perfected,  tlie 
Secretary  of  War,  through  his  representa- 
tive, the  United  States  engineer  officer  at 
Pittsburg,  declared  to  the  complainant 
that  it  had  no  right  to  build  upon  its  land 
across  either  of  the  harbor  lines,  and  he 
refused  to  permit  the  complainant  to  re- 
claim its  land  or  to  build  its  wharf  there- 
on outside  the  harbor  line  of  1007.  He 
threatened  that  if  it  undertook  to  do  so, 
he  would  prevent  it  and  cause  the  com- 
plainant and  its  employees  "to  be  prose- 
cuted and  fined  by  the  authorities  of  the 
Federal  government"  for  violations  of  the 
acts  of  Congress  of  September  19,  1890, 
and  March  3,  1899.  It  was  further 
charged  that  if  the  Secretary  of  War  had 
authority  to  fix  the  original  harbor  line 
of  1895,  that  his  power  was  exhausted  by 
what  was  then  done,  and  that  the  harbor 
line  of  1907  was  wholly  unauthorized. 


In  consequence  of  the  severe  penalties  |» 
prescribed  by  the  acts  of  Congress  for  the  g 
construction  of  buildings^* piers,  or  wharve«  * 
outside  any  harbor  line  established  by  thii 
Secretary  of  War,  and  by  reason  of  the  de- 
fendant's threats  of  prosecution  in  case  the 
complainant  carried  out  its  plan  of  recla- 
mation and  the  construction  of  its  wharf, 
the  bill  avers  that  the  complainant  is  pre- 
vented from  making  use  of  its  property; 
that  the  defendant's  action  constitutes  a 
taking  of  its  property  for  public  use  with- 
out just  compensation;  that  it  is  subjected 
in  its  endeavor,  so  long  as  the  harbor  line 
remains  unmodified,  to  a  multiplicity  of 
criminal  prosecutions;  and  that  the  harbor 
line  is  a  cloud  upon  its  title. 

The  provisions  of  the  acts  of  CongreBS» 
referred  to  in  the  bill,  are  set  forth  in 
the  margin.t 


tSection  12  of  the  act  of  September  19, 
1890  (chap.  907,  26  Stat  at  L.  426,  455), 
provided : 

"Sec.  12.  That  section  twelve  of  the 
river  and  harbor  act  of  August  eleventh, 
eighteen  hundred  and  eighty-eight  [26  Stat. 
At  L.  425,  chap.  860,  U.  &  Comp.  Stat 
1901,  p.  3526],  be  amended  and  re-enacted 
«o  as  to  read  as  follows: 

"WHere  it  is  made  manifest  to  the  Secre- 
tary of  War  that  the  establishment  of  har- 
bor lines  is  essential  to  the  preservation 
and  protection  of  harbors,  he  may,  and  is 
hereby  authorized  to,  cause  such  lines  to 
be  established,  beyond  which  no  piers, 
wharves,  bulkheads,  or  other  works  shall 
be  extended  or  deposits  made,  except  un- 
der such  regulations  as  may  be  prescribed 
from  time  to  time  by  him;  and  any  person 
who  shall  wilfully  violate  the  provisions 
of  this  section,  or  any  rule  or  regulation 
made  by  the  Secretary  of  War  in  pursu- 
ance of  this  section,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  there- 
of, shall  be  punished  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  imprisonment 
not  exceeding  one  year,  at  the  discretion 
of  the  court,  for  each  offense." 

Sections  11,  12,  and  17  of  the  act  of 
March  3,  1899  (chap.  425,  30  Stat,  at  L. 
1121,  1161-1163,  U.  S.  Comp.  Stat.  1901, 
pp.  3641,  3542,  3644),  are  as  follows: 

"Sec.  11.  That  where  it  is  made  mani- 
fest to  the  Secretary  of  War  that  the  es- 
tablishment of  harbor  lines  is  essential  to 
the  preservation  and  protection  of  harbors, 
he  may,  and  is  herebv  authorized  to,  cause 
such  lines  to  be  established,  beyond  which 
no  piers,  wharves,  bulkheads,  or  other 
works  shall  be  extended  or  deposits  made, 
except  under  such  regulations  as  may  be 
prescribed  from  time  to  time  by  him:  Pro- 
Tided,  That  whenever  the  Secretary  of  War 
grants  to  any  person  or  persons  permis- 
sion to  extend  piers,  wharves,  bulkheads, 
or  other  works,  or  to  make  deposits  in 
any  tidal  harbor  or  river  of  the  United 
States  beyond  any  harbor  lines  established 


under  authority  of  the  United  States^ 
he  shall  cause  to  be  ascertained  the  amount 
of  tide  water  displaced  by  any  such  struo* 
ture  or  l^  any  such  deposits,  and  he  shall, 
if  he  deem  it  necessary,  reqiiire  the  par- 
ties to  whom  the  permission  is  given  to 
make  compensation  for  such  displacement^ 
either  b^  excavating  in  some  part  of  the 
harbor,  including  tide-water  channels  be- 
tween high-  and  low-water  mark,  to  such 
an  extent  as  to  ereate  a  basin  for  as  much 
tide  water  as  may  be  displaced  by  such 
structure  or  by  such  deposits,  or  in  any 
other  mode  that  may  be  satisfactory  to 
him. 

"Sec  12.  That  eveiy  person  and  every 
corporation  that  shall  violate  any  of  the 
provisions  of  sections  nine,  ten,  and  eleven 
of  this  act,  or  any  rule  or  regulation  made 
by  the  Secretary  of  War  in  pursuance  of 
the  provisions  ox  the  said  section  fourteen, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  exceeding  twenty-five 
hundred  dollars  nor  less  than  five  hundred 
dollars,  or  by  imprisonment  (in  the  case 
of  a  natural  person)  not  exceeding  one 
year,  or  by  both  such  punishments,  in  the 
discretion  of  the  court*  And  further,  the 
removal  of  any  structures  or  parts  of  strue- 
tures  erected  in  violation  of  the  provisions 
of  the  said  sections  ma^  be  eniorced  by 
the  injunction  of  any  circuit  court  exer- 
cising jurisdiction  in  any  district  in  which 
such  structures  may  exist,  and  proper  pro- 
ceedings to  this  end  may  be  instituted  un- 
der the  direction  of  the  Attorney  General 
of  the  United  States. 

"Sec.  17.  That  the  Department  of  Jus- 
tice shall  conduct  the  legal  proceedings  neo- 
essary  to  enforce  the  foregoing  provisions 
of  sections  nine  to  sixteen,  inclusive,  of 
this  act;  and  it  shall  be  the  duty  of  the  dis- 
trict attorneys  of  the  United  States  to  vig- 
orously prosecute  all  offenders  against  the 
same  whenever  requested  to  do  so  by  the 
Secretary  of  War  or  by  any  of  the  officials 
hereinafter  designated,  and  it  shall  for- 
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•  *  In  demurring  to  tlie  bill  the  defendant 
asserted  that  it  was  bad  in  substanoe, 
and  also  specially  assigned  the  following 
grounds : 

"1.  This  proceeding  is  virtually  a  suit 
against  the  United  States. 

"2,  This  court  has  no  jurisdiction  to  re- 
strain the  enforcement  of  a  penalty  or 
prosecution  for  violation  of  law. 

"3.  This  court  has  no  jurisdiction  to  re- 
strain the  defendant  from  instituting  crim- 
inal proceedings  against  complainant. 

"4.  This  court  has  no  jurisdiction  to  de- 
clare or  define  harbor  lines  or  boimdary 
^  lines  of  land  outside  the  District  of  Colum* 
g  bia  and  in  the  state  of  Pennsylvania. 

•  *  "5.  There  is  no  jurisdiction  in  this  court 
to  base  any  decree  removing  cloud  upon  an 
alleged  title  of  complainants  in  realty  in 
the  state  of  Pennsylvania,  nor  to  accom- 
plish the  same  by  declaring  the  harbor 
lines  referred  to  in  the  bill  null  and  void." 

First.  If  the  conduct  of  the  defendant 
constitutes  an  unwarrantable  interference 
with  property  of  the  complainant,  its  re- 
sort to  equity  for  protection  is  not  to  be 
defeated  upon  the  ground  that  the  suit  is 
one  against  the  United  States.  The  ex- 
emption of  the  United  States  from  suit 
does  not  protect  its  officers  from  person- 
g  al    liability   to    persons    whose    rights   of 

•  property  they  have  wrongfully  •  invaded. 
Little  V.  Barreme,  2  Cranch,  170,  2  L.  ed. 
243;  United  States  v.  Lee,  106  U.  S.  196, 
220,  221,  27  L.  ed.  171,  181,  182,  1  Sup. 
Ct  Rep.  240;  Belknap  v.  Schild,  161  U.  S. 
10,  18,  40  L.  ed.  599,  601,  16  Sup.  Ct.  Rep. 
443;  Tindal  v.  Wesley,  167  U.  S.  204,  42 
L.  ed.  137,  17  Sup.  Ct  Rep.  770;  Scranton 
V.  Wheeler,  179  U.  S.  141,  162,  45  L.  ed. 
126,  133,  21  Sup.  Ct  Rep.  48.  And  in 
case  of  an  injury  threatened  by  his  illegal 
action,  the  officer  cannot  claim  immunity 
from  injunction  process.  The  principle 
has  frequently  been  applied  with  respect 
to  state  ofBcers  seeking  to  enforce  uncon- 
stitutional enactments.    Osbom  v.  Bank  of 


United  States,  0  Wheat  738,  843,  868,  e 
L.  ed.  204,  229,  235;  Davis  v.  Qray,  19 
Wall.  203,  21  L.  ed.  447;  Pennoyer  v» 
MoConnaughy,  140  U.  8.  1,  10,  35  L.  ed» 
363,  365,  11  Sup.  Ct  Rep.  699;  Scott  v. 
Donald,  165  U.  S.  107,  112,  41  L.  ed.  648^ 
653,  17  Sup.  Ct  Rep.  262;  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct. 
Rep.  418;  Ex  parte  Young,  209  U.  S.  123, 
159,  160,  52  L.  ed.  714,  728,  729,  13  L.RA. 
(N.S.)  932,  28  Sup.  Ct  Rep.  441,  14  A.  4 
B.  Ann.  Cas.  764;  Ludwig  v.  Western  U. 
Teleg.  Co.  216  U.  S.  146,  54  L.  ed.  423,  30 
Sup.  Ct  Rep.  280;  Hemdon  v.  Chicago,  R. 
L  &  P.  R.  Co.  218  U.  S.  136,  155,  64  L.  ed. 
970,  076,  30  Sup.  Ct  Rep.  633;  Hopkins  v. 
Clemson  Agri.  College,  221  U.  S.  636,  643* 
645,  55  L.  ed.  890,  894,  895,  35  L.RJL 
(N.S.)  243,  31  Sup.  Ct  Rep.  654.  And  ii 
is  equally  applicable  to  a  Federal  officer 
acting  in  excess  of  his  authority  or  under 
an  authority  not  validly  conferred.  Nobl* 
V.  Union  River  Logging  R.  Co.  147  U.  S. 
165,  171,  172,  37  L.  ed.  123,  125,  126,  1* 
Sup.  Ct  Rep.  271;  American  School  v.  Mo> 
Annuity,  187  U.  S.  94,  47  L.  ed.  90,  23  Sup. 
Ct  Rep.  33. 

The  complainant  did  not  ask  the  court 
to  interfere  with  the  official  discretion  of 
the  Secretary  of  War,  but  challenged  hi* 
authority  to  do  the  things  of  which  com- 
plaint was  made.  The  suit  rests  upon  the 
charge  of  abuse  of  power,  and  its  merits 
must  be  determined  accordingly;  it  is  not 
a  suit  against  the  United  States. 

Second.  The  second  and  third  ground* 
of  demurrer,  specially  stated,  raise  th* 
question  as  to  the  jurisdiction  of  the  court 
to  restrain  the  defendant  from  instituting 
criminal  proceedings. 

A  court  of  equity,  said  this  court  in  R« 
Sawyer,  124  U.  S.  200,  210,  31  L.  ed.  402, 
405,  8  Sup.  Ct  Rep.  482,  '*has  no  jurisdio- 
tion  over  the  prosecution,  the  punishment^ 
or  the  pardon  of  crimes  or  misdemeanors. 
.  .  •  To  assimie  such  a  jurisdiction,  or 
to  sustain  a  bill  in  equity  to  restrain  or 


thermore  be  the  duty  of  said  district  at* 
tomeys  to  report  to  the  Attorney  Qeneral 
of  the  United  States  the  action  taken  by 
him  against  offenders  so  reported,  and  a 
transcript  of  sueh  reports  shall  be  trans- 
mitted to  the  Secretary  of  War  by  the  At- 
torney General;  and  for  the  better  enforce- 
ment of  the  said  provisions  and  to  facili- 
tate the  detection  and  bringing  to  punish- 
ment of  such  offenders,  the  officers  and 
agents  of  the  United  States  in  charge  of 
river  and  harbor  improvements,  and  the 
assistant  engineers  and  inspectors  employed 
under  them  by  authority  of  the  Secre- 
tary of  War,  and  the  United  States  col- 
lectors of  customs  and  other  revenue  of- 
ficers, shall  have  power  and  authority  to 
Kweur  out  proopss,  and  to  arrest  and  take 


into  custody,  with  or  without  process,  any 
person  or  persons  who  may  conmiit  any 
of  the  acts  or  offenses  prohibited  by  the 
aforesaid  sections  of  this  act,  or  who  may 
violate  tuiy  of  the  provisions  of  the  same: 
Provided,  That  no  person  shall  be  anrested 
without  process  for  any  offense  not  com^ 
mitted  in  the  presence  of  some  one  of  tha 
aforesaid  officials:  And  provided  further. 
That  whenever  any  arrest  is  made  under 
the  provisions  of  this  act,  the  person  so 
arrested  shall  be  brought  forthwith  befora 
a  commissioner,  judge,  or  oourt  of  tha 
United  States  for  examination  of  the  of- 
fenses alleged  against  him;  and  such  com- 
missioner, judge,  or  court  shall  proceed  in 
respect  thereto  as  authorized  by  law  im 
case  of  erimes  against  the  United  States.* 
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^Klieve  against  proceedings  for  the  piin- 
^ishment  of  offenses,  ...  is  to  invade 
'^  the  domain  of  the  courts  of  common  law, 
or  of  the  executive  and  administrative  de- 
partment of  the  government."  Harkrader 
V.  Wadley,  172  U.  S.  148,  170,  43  L.  ed. 
399,  406,  19  Sup.  Ct.  Rep.  119;  Fitts  v. 
McGhee,  172  U.  S.  616,  531,  43  L.  ed.  636, 
642,  19  Sup.  Ct.  Rep.  269;  2  Story,  £q. 
Jur.  §  893.  But  a  distinction  obtains 
when  it  is  found  to  be  essential  to  the 
protection  of  the  property  rights,  as  to 
which  the  jurisdiction  of  a  court  of  equity 
has  been  invoked,  that  it  should  restrain 
the  defendant  from  instituting  criminal  ac- 
tions involving  the  same  legal  questions. 
This  is  illustrated  in  the  decisions  of  this 
«ourt  in  which  officers  have  been  enjoined 
from  bringing  criminal  proceedings  to  com- 
pel obedience  to  unconstitutional  require- 
ments. Davis  &  F.  Mfg.  Co.  v.  Los  An- 
geles, 189  U.  S.  207,  217,  218,  47  L  ed. 
778,  780,  781,  23  Sup.  Ct  Rep.  498;  Dob- 
bins V.  Los  Angeles,  196  U.  S.  223,  241,  49 
L.  ed.  169,  177,  25  Sup.  Ct  Rep.  18;  Ex 
parte  Young,  209  U.  8.  123,  161,  162,  62  L 
ed.  714,  729,  730,  13  L.R.A.(N.S.)  932, 
28  Sup.  Ct  Rep.  441,  14  A.  &  K  Ann.  Cas. 
764;  Western  U.  Teleg.  Co.  v.  Andrews, 
216  U.  S.  165,  64  L.  ed.  430,  30  Sup.  Ct. 
Rep.  286.  In  this,  there  is  no  attempt 
to  restrain  a  court  from  trying  persons 
charged  with  crime,  or  the  grand  jury  from 
the  exercise  of  its  functions,  but  the  in- 
junction binds  the  defendant  not  to  resort 
to  criminal  procedure  to  enforce  illegal  de- 
mands. 

It  is  urged  that  the  statute  authorizing 
the  Secretary  of  War  to  prevent  encroach- 
ments upon  navigable  streams  is  a  valid 
one,  and  that  the  decisions  cited  do  not 
apply.  The  validity  of  the  statute  is  not 
attacked,  because  of  the  assumption  that 
it  is  not  to  be  construed  to  contemplate  or 
authorize  the  alleged  deprivation  of  prop- 
erty. Where  the  officer  is  proceeding  un- 
der an  unconstitutional  act,  its  invalidity 
suffices  to  show  that  he  is  without  author- 
ity, and  it  is  this  absence  of  lawful  power 
and  his  abuse  of  authority  in  imposing  or 
enforcing,  in  the  name  of  the  state,  unwar- 
rantable exactions  or  restrictions,  to  the 
irreparable  loss  of  the  complainant,  which 
is  the  basis  of  the  decree.  Ex  parte  Young, 
209  U.  S.  p.  159,  52  L  ed.  728,  13  L.R.A. 
(N.S.)  932,  28  Sup.  Ct  Rep.  441,  14  A.  & 
E.  Ann.  Cas.  764.  And  a  similar  injury 
may  be  inflicted,  and  there  may  exist 
ground  for  equitable  relief,  when  an  of- 
ficer,  insisting  that  he  has  the  warrant  of 
tk  the  statute,  is  transcending  its  bounds,  and 
•  thus* unlawfully  assuming  to  exercise  the 
pow«r  of  government  against  the  individ- 


ual owner,  is  guilty  of  an  invasion  of  pri- 
vate property. 

By  §  12  of  the  act  of  March  3,  1899,  it 
was  provided  that  every  person  and  every 
corporation  which  should  violate  any  pro- 
vision of  §  11,  relating  to  the  observance  of 
harbor  lines,  or  any  rule  or  regulation 
made  by  the  Secretary  of  War  in  pur- 
suance of  that  section,  should  be  guilty  of 
a  misdemeanor  and  pimished  b^  fine  or 
imprisonment  By  §  17  it  was  made  th* 
duty  of  district  attorneys  of  the  United 
States  to  prosecute  all  offenders  whenever 
requested  by  the  Secretary  of  War.  If  the 
complainant's  rights,  as  against  the  do* 
fendant,  were  as  claimed,  it  was  entitled 
to  adequate  protection.  And,  in  such  casa^ 
the  remedy  might  properly  embrace  the  re- 
straining of  unfounded  prosecutions. 

Third.  The  fourth  and  fifth  special 
grounds  of  demurrer  assert  that  the  sn* 
preme  court  of  the  District  of  Columbia 
had  no  jurisdiction  to  define  boundaries  in 
the  state  of  Pennsylvania,  or  to  remoTt 
a  cloud  upon  title  to  land  in  that  state. 

In  dealing  with  these  objections,  it  la 
important  to  observe  the  precise  natort 
of  the  suit  It  was  not  to  determine  a 
controversy  as  between  oonfiicting  claim- 
ants under  the  local  law.  It  was  not  to 
restrain  trespass.  Northern  Indiana  R. 
Co.  V.  Michigan  C.  R.  Co.  16  How.  233,  14 
L.  ed.  674;  Ellenwood  T.  Marietta  Chair 
Co.  158  U.  S.  105,  39  L.  ed.  913,  15  Sup. 
Ct  Rep.  771.  It  was  not  brought  to  try 
the  naked  question  of  the  title  to  the  land. 
Massie  v.  Watts,  6  Cranch,  148,  158,  3  L. 
ed.  181,  185.  While  the  complainant's 
title  lay  at  the  foundation  of  the  suit,  and 
it  would  be  necessary  for  the  complainant 
to  prove  it,  if  denied,  still,  if  its  title  to 
the  land  under  water  were  established  or 
admitted  to  be  as  alleged,  the  question 
would  remain  whether  the  defendant,  in 
imposing  restrictions  upon  the  use  of  the 
property,  was  acting  by  virtue  of  author^ 
ity  validly  conferred  by  a  general  act  of  g 
'Congress.  This  was  the  principal  question* 
which  the  complainant  sought  to  have  de- 
termined. The  defendant  is  within  the  Dis- 
trict, amenable  to  the  process  of  the  court 
There  is  no  ground  upon  which  it  may  be 
denied  jurisdiction  to  decide  whether  he 
should  be  restrained  from  continuing  his 
opposition  to  the  complainant's  plan  of 
improvement  Rather  should  it  be  said 
that  the  case  falls  within  the  general  rule 
sustaining  the  jurisdiction  of  a  court  of 
equity  which  has  control  of  the  person  of 
the  defendant  and  may  compel  obedience 
to  its  decree.  Phelps  v.  McDonald,  99  U. 
S.  298,  308,  26  L  ed.  473,  476. 

Fourth.    Assuming  that  the  eourt  had 
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jurisdiction,  we  are  brought  to  a  oonsidera- 
tion  of  the  equity  of  the  bilL 

It  has  been  held  that  the  establishment 
of  a  general  system  of  harbor  lines,  for 
the  protection  of  commerce  and  naviga- 
tion, is  not  of  itself  an  injury  to  property 
and  cannot  be  restrained.  Yesler  v.  Wash- 
ington Harbor  Line,  146  U.  a  646,  656, 
36  L.  ed.  1119,  13  Sup.  Ct  Rep.  100;  Pros- 
ser  y.  Northern  P.  R.  Co.  152  U.  S.  59,  64, 
66,  38  L.  ed.  352,  355,  356,  14  Sup.  Ct. 
Rep.  528.  But  it  has  also  been  recog- 
nized that  a  different  question  arises  when 
active  measures  are  taken  against  an  in- 
dividual proprietor  to  maintain  a  location 
of  limits  in  alleged  violation  of  his  pri- 
vate rights,  and  thus  to  prevent  him  from 
enjoying  what  is  asserted  to  be  the  lawful 
use  of  his  property.  Prosser  v.  Northern 
P.  R.  Co.  supra. 

The  complainant  starts  with  the  lines  as 
laid  down,  in  1865,  by  the  state  commis- 
sioners. These  lines  are  averred  to  be  "ex- 
actly in  accordance  with  the  then-existing 
actual  ordinary  high-  and  low-water  marks." 
The  argument  is  (1)  that,  independently 
of  the  effect  of  the  statute  of  Pennsyl- 
vania, the  washing  away  of  the  banks,  and 
the  submergence  of  a  portion  of  the  island, 
during  the  subsequent  years,  worked  no 
loss  of  title,  but  that  it  remained  abso- 
lute, including  the  right  of  reclamation 
and  improvement  of  the  submerged  land  in- 
^  side  the  former  line  of  high  water ;  and 
e«  (2)  that,  by  virtue  of  the  statute,  the 
•  boundary  was  permanently  fixed  by  the 
state  commissioners'  high-water  line,  and 
no  subsequent  encroachment  of  the  water 
could  affect  the  rights  of  the  owner. 

(1)  It  is  the  established  rule  that  a  ri- 
parian proprietor  of  land  bounded  by  a 
stream,  the  banks  of  which  are  changed  by 
the  gradual  and  imperceptible  process  of 
accretion  or  erosion,  eontinues  to  hold  to 
the  stream  as  his  boundary;  if  his  land 
is  increased,  he  is  not  accountable  for  the 
gain,  and  if  it  is  diminished  he  has  no 
recourse  for  the  loss.  But  where  a  stream 
suddenly  and  perceptibly  abandons  its  old 
channel,  the  title  is  not  affected,  and  the 
boundary  remains  at  the  former  line.  Rex 
V,  Yarborough,  3  Bam.  &  C.  91;  S.  C.  2 
Bligh,  N.  R.  147,  4  Dowl.  &  R.  790,  27  Re- 
vised Rep.  292,  1  Dow.  &  C.  178,  1  Eng. 
Rul.  Gas.  458,  sub  nom.  Qifford  v.  Yar- 
borough, 5  Bing.  163 ;  New  Orleans  v.  Unit- 
ed States,  10  Pet.  662,  717,  9  L.  ed.  573, 
594;  Banks  v.  Ogden,  2  Wall.  57,  17  L.  ed. 
818;  St.  Clair  County  v.  Lovingston,  23 
Wall.  46,  67,  68,  23  L.  ed.  59,  63,  64;  Jef- 
feris  V.  East  Omaha  Land  Co.  134  U.  S.  178, 
190-193,  33  L.  ed.  872,  876-878,  10  Sup. 
Ct.  Rep.  518;  St.  Louis  v.  Rutz^  138  U.  S. 
226,  245,  34  L.  ed.  941,  949,  11  Sup.  Ct 


Rep.  337;  Nebraska  v.  Iowa,  143  U.  S.  350» 
36  L.  ed.  186,  12  Sup.  Ct  Rep.  396;  Shive- 
ly  V.  Bowlby,  152  U.  S.  1,  35,  38  L.  ed. 
331,  344,  14  Sup.  Ct  Rep.  548;  Hale,  De 
Jure  Maris,  chaps.  1,  4,  6;  Hargrave's  Law 
Tracts;  Mulry  v.  Norton,  100  N.  Y.  424, 
53  Am.  Rep.  206,  3  N.  E.  581.  The  doc- 
trine that  the  owner  takes  the  risk  of  the 
increase  or  diminution  of  his  land  by  the 
action  of  the  water  applies  as  well  to 
rivers  that  are  strong  and  swift,  to  those 
that  overflow  their  banks,  and  whether  or 
not  dykes  and  other  defenses  are  necessary 
to  keep  the  water  within  its  proper  limits. 
It  is  when  the  change  in  the  stream  is 
sudden,  or  violent,  and  visible,  that  the 
title  remains  the  same.  It  is  not  enough 
that  the  change  may  be  discerned  by  com- 
parison at  two  distinct  points  of  time.  It 
must  be  perceptible  when  it  takes  place. 
"The  test  as  to  what  is  gradual  and  im* 
perceptible  in  the  sense  of  the  rule  is,  that 
though  the  witnesses  may  see  from  time  to 
time  that  progress  has  been  made,  they 
could  not  perceive  it  while  the  process  was 
going  on."  St.  Clair  County  v.  Lovings* 
ton,  23  Wall  46,  67,  68,  23  L.  ed.  59,  63, 
64.  ^ 

We  are  confined  to  the  allegations  of  theS 
bill.  We  have*not  the  advantage  of  proof  • 
and  findings,  or  even  of  a  particularized 
description  in  the  bill  itself,  as  to  the 
precise  character  of  the  alterations  in  the 
banks  of  Brunof  s  island  which  took  place 
during  the  long  period  to  which  the  bill 
refers.  It  is  alleged  'that  subsequent  to 
the  establishment  in  1865  by  said  commis- 
sioners of  the  line  of  high-water  mark,  as 
aforesaid,  a  considerable  amount  of  the  soil 
of  the  shore  of  said  Brunot's  island  on  the 
so-called  back  channel,  within  the  said 
high-water  mark,  was  washed  away  from 
time  to  time  by  heavy  floods  and  freshets, 
so  that  a  large  part  of  the  upland  of  the 
island,  that  is,  the  land  above  high-water 
mark,  became  and  was  overflowed  and 
slightly  submerged  by  water,  but  said  land 
was  not  submerged  to  an  extent  sufficient 
to  permit  of  navigation  of  any  kind  there- 
over." There  is  no  other  statement  on  the 
point  save  that  the  bill  asserts  that  the 
complainant  was  entitled  to  reclaim,  "keep- 
ing at  all  times  within  the  lines  of  the 
part  that  had  been  torn  away  by  the  vio- 
lence of  the  waters.'' 

It  is  manifest  that  these  allegations  are 
inadequate  to  support  the  complainant's 
contention.      The    determining   words    are 

that  the  land  was  "washed  away  from  time 
to  time  by  heavy  floods  and  freshets,"  and 
the  reference  is  to  what  occurred  in  many 
years.  This  is  far  from  a  statement  that 
at  any  particular  time  there  was  such  a 
•uddeii»  violent,  and  visible  ehange  as  to 
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justify  a  departure  from  the  ordinary  role 
which  governs  aocretion  and  diminution, 
albeit  ^  stream  suffer  wide  fluctuations 
in  volume,  the  current  be  swift,  and  the 
banks  afford  slight  resistance  to  encroach- 
ment. 

For  example,  the  general  principle  of  ao- 
cretion, which  has  that  of  diminution  as 
its  correlative,  applies  to  such  rivers  as 
the  Mississippi  and  the  Missouri,  notwith- 
standing the  extent  and  rapidity  of  the 
changes  constantly  effected.  Jefferis  v. 
East  Omaha  Land  Co.  134  U.  S.  178,  190- 
193,  33  L.  ed.  872,  876-878,  10  Sup.  Ct 
9  Rep.  518;  Jones  v.  Soulard,  24  How.  41,  16 
SL.  ed.  604;  Saulet  v.  Shepherd,  4  Wall. 
•602,  18  L.  ed.  442;' St.  Clair  County  v. 
Lovingston,  supra;  St.  Louis  v.  Rutz,  138 
U.  S.  226,  245,  34  L.  ed.  941,  949,  11  Sup. 
Ct  Rep.  337.  In  Nebraska  v.  Iowa,  143 
U.  S.  359,  36  L.  ed.  186,  12  Sup.  Ct.  Rep. 
396,  the  question  concerned  the  boundary 
between  the  two  states,  which,  by  the  acts 
of  admission,  was  the  middle  of  the  main 
channel  of  the  Missouri  river.  Between 
1851  and  1877,  in  the  vicinity  of  Omaha, 
there  were  marked  changes  in  the  course 
of  this  channel,  so  that  in  the  latter  year 
it  occupied  a  very  different  bed  from  that 
through  which  it  flowed  in  the  former  year. 
The  opinion  of  the  court  describes  in  de- 
tail the  physical  conditions  along  the  river. 
The  court  said  (pp.  368-370):  "The  cur- 
rent is  rapid,  far  above  the  average  of  or- 
dinary rivers;  and  by  reason  of  the  snows 
in  the  mountains  there  are  two  well-known 
rises  in  the  volume  of  its  waters,  known 
as  the  April  and  June  rises.  The  large 
volume  of  water  pouring  down  at  the  time 
of  these  rises,  with  the  rapidity  of  its 
current,  has  great  and  rapid  action  upon 
the  loose  soil  of  its  banks.  •  .  .  The 
only  thing  which  distinguishes  this  river 
from  other  streams,  in  the  matter  of  ac- 
cretion, is  in  the  rapidity  of  the  change 
caused  by  the  velocity  of  the  current;  and 
this,  in  itself,  in  the  very  nature  of  things, 
works  no  change  in  the  principle  under- 
lying the  rule  of  law  in  respect  thereto. 
Our  conclusions  are  that,  notwithstanding 
the  rapidity  of  the  changes  in  the  course 
of  the  channel,  and  the  washing  from  the 
one  side  and  onto  the  other,  the  law  of 
accretion  controls  on  the  Missouri  river,  as 
elsewhere;  and  that  not  only  in  respect 
to  the  rights  of  individual  landowners,  but 
also  in  respect  to  the  boundary  lines  be- 
tween states.  The  boundary,  therefore,  be- 
tween Iowa  and  Nebraska,  is  a  varying 
line,  so  far  as  affected  by  these  changes  of 
diminution  and  accretion  in  the  mere  wash- 
ing of  the  waters  of  the  stream."  And,  in 
the  same  ease,  the  decision  clearly  points 
the  distinction  between  the  losses  and  gains 


thus    described,    and    aa    abnipt,    visible 
change  where  at  one  place,  at  a  particular^ 
time,  the  river  having  "pursued  a  course  g 
in  the  nature  of  an  ox-bowj  suddenly* eat* 
through  the  neck  of  the  bow,  and  made  for 
itself  a  new  channeL"    (P.  370.) 

The  present  case  falls  within  the  eat» 
gory  first  mentioned,  and  according  to  gen- 
eral principles  of  law  the  owner  would 
bear  the  losses  caused  by  the  washings  of 
the  river. 

The  bill  also  alleges  that  "some  years 
ago  the  United  States  government,  in  the 
interest  of  navigation,  and  in  order  to  in- 
crease the  depth  of  water  in  the  harbor  of 
Pittsburg,  caused  a  dam  to  be  constructed 
across  the  Ohio  river  a  short  distance  be- 
low said  Brunot's  island,  known  as  the 
Davis  island  dam.  The  effect  of  this  dam 
was  to  very  decidedly  increase  the  depth 
of  the  water  in  the  channel  back  of 
Brunot's  island,  and  to  cause  the  water  of 
the  river  to  flow  higher  upon  the  land  of 
your  orator,  and  to  submerge  same  to  a 
far  greater  extent,  and  in  fact  to  make  said 
water  which  submerged  your  orator's  land 
navigable  at  certain  times,  and  for  certain 
purposes,  which  was  not  navigable  before 
the  construction  of  said  dam." 

It  wiU  be  observed  that  it  is  said  that 
the  United  States  caused  the  erection  oi 
the  dam  in  the  interest  of  navigation.  The 
complainant  purchased  the  island  subse- 
quently, in  the  year  1896.  And  we  are 
not  concerned  here  with  the  question  wheth- 
er there  was  any  appropriation  of  land  of 
the  former  owner  by  the  United  States, 
and  a  cause  of  action  arose  to  recover  its 
value.  Gibson  ▼.  United  States,  166  U.  S. 
269,  41  L.  ed.  996,  17  Sup.  Ct  Rep.  678; 
United  SUtes  v.  Lynah,  188  U.  S.  445,  47 
L.  ed.  539,  23  Sup.  Ct.  Rep.  349;  Bedford 
V.  United  States,  192  U.  S.  217,  48  L.  ed. 
414,  24  Supb  Ct  Rep.  238;  Manigault  ▼. 
Springs,  199  U.  S.  473,  50  L.  ed.  274,  26 
Sup.  Ct  Rep.  127;  Chicago,  B.  &  Q.  R.  Co. 
V.  Illinois,  200  U.  S.  561,  583,  684,  50  L. 
ed.  596,  605,  606,  26  Sup.  Ct  Rep.  341,  4 
A.  &  K  Ann.  Cas.  1175.  So  far  as  the  bill 
shows,  the  dam  was  lawfully  built,  and  the 
allegations  with  respect  to  it  wholly  fail 
to  state  any  case  entitling  the  complainant 
to  relief  by  reason  of  its  construction. 

(2)  The    complainant,    however,    insists 
that  the  effect  of  the  Pennsylvania  statute 
was  to  fix  the  boundary  of  the  island  per*gQ 
manently  at  the  state  conunissioners'  high*g 
*water  line,  and  hence  that  within  that  line* 
it  was  entitled  to  make  the  desired  recla* 
mation  and  improvement 

This  statute  (act  of  16th  April,  1858) 
provided  that  the  commissioners'  lines  ap» 
proved  by  the  court  should  "forever  after 
be  deemed*  adjudged,  and  taken  Arm  and 
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stable  for  tht  purpotei  aforesaid."  The 
supreme  court  of  Pennsylvania  has  held 
that  the  purpose  of  the  act  was  to  regu- 
late the  rights  of  the  public  in  respect  to 
navigation,  and  to  prevent  private  rights 
from  being  exercised  to  the  prejudice  of 
the  public  interest.  Wainwriglit  v.  McCul- 
lough,  63  Pa.  66;  Zug  v.  Com.  70  Pa.  138, 
142;  Poor  V.  McClure,  77  Pa.  214,  219; 
Allegheny  City  v.  Moorehead,  80  Pa.  118, 
139,  140.  In  Wainwright  v.  McCullough 
(1869)  supra^  that  court,  holding  that  the 
statute  was  not  applicable  to  disputed 
boundaries  between  private  owners,  con- 
sidered the  navigable  character  of  the  rivers 
to  which  it  related,  the  extent  of  riparian 
rights  under  the  law  of  the  state,  and  the 
meaning  of  the  act  in  the  light  of  the  mis- 
chief which  it  was  intended  to  correct. 
The  court  said: 

"In  order  to  arrive  at  the  legal  effect  of 
the  lines  established  by  the  commissioners 
under  that  act,  we  must  ascertain  its  true 
purpose;  and  to  reach  this,  it  becomes  nec- 
essary to  examine  the  navigable  character 
of  the  rivers  Allegheny,  Monongahela,  and 
Ohio,  and  the  rights  of  the  riparian  pro- 
prietors upon  their  banks.  These  rivers 
are  among  the  largest  in  the  state;  larger 
than  the  Schuylkill  and  Lehigh,  recog- 
nized as  navigable  in  the  early  history  of 
the  province,  and  have  been  repeatedly  held 
by  name  to  be  rivers  naturally  navigable, 
and  therefore  classed  with  the  Delaware 
and  Susquehanna.  Carson  v.  Blazer,  2 
Binn.  478,  4  Am.  Dec.  463;  Shrunk  v. 
Schuylkill  Nav.  Co.  14  Serg.  &  R.  79,  80; 
Hunter  v.  Howard,  10  Serg.  k  R.  244. 
Many  acts  have  been  passed  declaring 
tributaries  of  these  rivers  navigable.  But 
A  an  act  perhaps  most  pertinent  to  this  con- 
Stroversy  is  that  of  8th  April,  1786,  2 
*  Smith,  Laws,  317,*regulating  the  taking  up 
of  lands  within  the  new  purchase,  of  which 
the  13th  section  expressly  excepts  islands 
in  the  Ohio,  Allegheny,  and  Delaware. 

'This  being  the  navigable  character  of 
the  stream,  the  rights  of  the  riparian  own- 
ers are  settled  by  numerous  decisions,  a 
few  of  which  may  be  referred  to:  Carson 
▼.  Blazer,  2  Binn.  478;  Shrunk  v.  Schuyl- 
kill Nav.  Co.  14  Serg.  A  R.  79,  80;  Ball  v. 
Slack,  2  Whart.  608,  30  Am.  Dec.  278; 
Zimmerman  v.  Union  Canal  Co.  1  Watts,  i 
8.  346;  Bailey  v.  Miltenberger,  31  Pa.  37; 
McKeen  v.  Delaware  Div.  Canal  Co.  49  Pa. 
424;  Tinicum  Fishing  Co.  v.  Carter,  61  Pa. 
fil,  100  Am.  Dec.  697,  opinion  by  Shars- 
'  wood,  J.,  decided  last  winter  at  Phila- 
delphia. From  these  and  other  cases,  it 
will  appear  that  the  absolute  title  of  the 
riparian  proprietor  extends  to  high-water 
mark  only,  and  that  between  ordinary  high 


and  ordinary  low  water  mark,  his  title  to 
the  soil  is  qualified,  it  being  subject  to  the 
public  rights  of  navigation  over  it,  and  of 
improvement  of  the  stream  as  a  highway. 
He  cannot  occupy  to  the  prejudice  of  navi- 
gation, or  cause  obstructions  to  be  placed 
upon  the  shore  between  these  lines,  with* 
out  express  authority  of  the  state. 

"The  case  of  Bailey  v.  Miltenberger,  3t 
Pa.  37,  decided  in  1856,  doubtless  had  some- 
thing to  do  in  turning  public  attention  t^^ 
the  shores  of  the  streams  surrounding  the 
city  of  Pittsburg,  which  led  to  the  passage 
of  the  act  of  1858,  for  the  purpose  of  de« 
fining  the  low-  and  high-water  lines.  It  re» 
ferred  to  the  mistaken  idea  entertained  by 
some  proprietors  of  making  ground  for 
their  mills  by  depositing  cinders  on  the 
shore  between  low-  and  high-water  marics» 
'The  Allegheny  and  many  other  navigable 
rivers'  (says  the  opinion)  'do  not,  at  the 
time  of  low  water,  occupy  over  one  third 
of  their  bed;  and  it  would  be  most  disas- 
trous to  allow  every  owner  to  fill  out  hie 
land  to  low-water  mark.'  This  state  of  af« 
fairs,  for  these  rivers  had  been  seriously^ 
encroached  upon  at  and  opposite  Pittsburg;  g 
r.no  doubt  led  to  the  act  of  16th  April,  1868y* 
Pamph.  L.  326.  It  begins  by  a  recital: 
'Whereas,  the  lines  of  lands  on  and  along 
the  shores  at  the  rivers  at  and  near  the 
city  of  Pittsburg,  in  the  county  of  Alle- 
gheny, have  never  yet  been  clearly  ascer* 
tained,  and  as  it  is  important  to  the  own- 
ers of  such  lands,  the  persons  navigating 
the  waters  of,  and  the  corporations  adja- 
cent to,  such  rivers,  and  to  all  parties  in- 
terested, to  know  and  to  have  their  several 
rights  and  privileges  in  extension  and  limi- 
tation ascertained  and  defined;  therefore,* 
etc.  The  first  impression  arising  from  this 
language  might  seem  to  be  that  the  law 
was  intended  to  ascertain  and  fix  these 
high-and  low-water  lines  to  end  all  con- 
troversies, private  as  well  as  public  But 
a  careful  consideration  of  its  purpose  and 
provisions  shows  that  it  is  not  applicable 
to  disputed  boundaries  between  private 
owners,  but  was  intended  to  regulate  the 
respective  rights  of  the  public  and  the  land* 
owners,  over  whose  property  the  right  of 
navigation  extends  between  high-and  low* 
water  lines. 

•      ••••••••• 

"The  effect  of  the  lines  as  established 
is  thus  stated:  llie  lines  so  approved 
shall  forever  after  be  deemed,  adjudged, 
and  taken,  firm  and  stable  for  purposes 
aforesaid.'  If  we  seel:  for  the  'aforesaid' 
purposes,  the  act  discloses  none  but  those 
relating  to  the  public  interest  and  that  of 
the  riparian  owner.  Then  if  we  advert  to 
the  power  of  the  state  over  navigabla 
streams,  as  stated  in  the  authorities  eited^ 
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we  discover  tliat  it  is  plenary  oyer  the  sub- 
ject of  navigation  and  the  improvement  of 
these  natural  channels  of  commerce,  while 
the  ownership  of  the  riparian  proprietor 
is  qualified  between  the  lines  of  low  and 
high  water.  The  legislature  may,  there- 
fore, with  great  propriety,  define  the  bounds 
of  high  and  low  water,  by  means  of  a  suit- 
able commission,  for  the  purpose  of  regu- 
^lating  the  public  right,  so  as  not  to  con- 
gflict  with  private  interests,  and  to  prevent 

•  private  rights  from  being  ezercised'to  the 
prejudice  of  public  interests;  for  example, 
to  prevent  the  shores  from  being  filled  up 
with  great  banks  of  cinders." 

In  Allegheny  City  v.  Moorehead  (1876) 
80  Fa.  118,  139,  140,  the  question  was  pre- 
sented whether,  by  the  fixing  of  water  lines 
under  the  act  of  1858,  title  had  been  vested 
in  the  city  of  Allegheny  or  lot  owners,  so 
as  to  defeat  the  claim  of  the  plaintiff 
Moorehead  under  a  subsequent  patent  from 
the  state.  The  court  said:  "Nor  can  the 
operation  of  the  act  of  1858  be  extended 
by  the  act  of  the  commissioners  in  running 
out  the  low-water  line  of  the  northern 
shore  of  the  river  to  include  a  part  of  what 
was  Killbuck  island.  It  was  not  the  pur- 
pose of  the  commissioners  to  transfer  titles, 
but  to  mark  the  boundaries  of  riparian 
rights,  so  as  to  make  them  certain  and 
permanent  in  their  extent.  So  it  was  not 
the  intention  of  the  framers  of  the  act  of 
1868  to  pass  titles  to  lands,  or  to  ascer- 
tain boundaries  between  individuals;  but 
it  was  their  purpose  to  regulate  the  right 
of  navigation  along  the  shores  of  these 
rivers  by  establishing  high-and  low-water 
lines,  which  would  definitely  ascertain  and 
fix  the  extent  to  which  the  right  could  be 
exercised;  and  the  extent  to  which  the  own- 
ers of  the  land  could  exercise  their  own 
rights  under  the  law  of  the  state." 

It  is  contended  for  the  complainant  that 
the  effect  of  the  statute  was  to  secure  to 
riparian  owners  complete  protection  against 
any  loss  of  their  land,  or  of  the  right  to 
build  upon  it,  by  reason  of  the  gradual 
washing  away  of  the  banks  of  the  river; 
that  the  state  chose  to  resign  to  the  ri- 
parian proprietors  its  right  to  such  addi- 
tions from  the  moving  landward  of  the 
low-water  mark,  and  required  the  owner 
at  the  same  time  to  surrender,  in  the  in- 
terest of  navigation,  his  right  to  alluvion. 
In  support,  the  complainant  cites  the  opin- 
ion of  the  court  of  conmion  pleas  No.  2  of 
Allegheny  county  in  Briggs  t.  Pheil  (1804) 
^42  PitUb.  L.  J.  p.  18,  in  which  it  is  said 
CO  with  respect  to  the  same  statute:    "At  the 

•  passage  of  this  act* the  riparian  owner 
owned  absolutely  to  high-water  mark,  and 
had  a  qualified  property  to  low-water  mark, 
■ad   outside   of   the   low-water   mark   the 


title  to  the  soil  was  in  the  state.  It  seems 
to  us  there  can  be  no  doubt  that  the  state 
had  power  to  enact  that  thereafter  the 
legal  limits  of  the  property  should  remain 
unchanged,  either  by  gradual  accretions  or 
by  gradual  eutting  away.  This,  in  our 
opinion,  was  intended  to  be  done  and  was 
done  b^  the  act  of  assembly  and  the  pro- 
ceedings thereunder.  ...  It  seems  to 
us  that  the  establishing  of  these  lines,  at 
least,  as  between  the  state  and  riparian 
owners,  fixed  the  lines  for  the  future.  If 
the  riv^r  washes  in  beyond  the  high-water 
line  the  owner  may  fill  up  and  reclaim  the 
lost  land,  and,  on  the  other  hand,  accre- 
tions belong  to  the  state  or  the  municipali- 
ties." 

The  established  doctrine  is  invoked  that 
the  title  to  the  soil  under  navigable  waters 
within  their  territorial  limits,  and  the  ex- 
tent of  riparian  rights,  are  governed  bj 
the  laws  of  the  several  states,  subject  to 
the  authority  of  Congress  under  the  Con- 
stitution of  the  United  States.  Martin  t. 
Waddell,  16  Pet  367,  10  L.  ed.  097;  Pol- 
lard V.  Hagan,  3  How.  212,  11  L.  ed.  666; 
Weber  v.  State  Harbor,  18  Wall.  67,  21 
L.  ed.  708;  Barney  v.  Keokuk,  04  U.  S.  324^ 
338,  24  L.  ed.  224,  228;  Packer  v.  Bird, 
137  U.  8.  661,  660,  34  L.  ed.  810,  820,  11 
Sup.  Ct.  Bep.  210;  St.  Louis  v.  Rutz,  138 
U.  S.  226,  242,  34  L.  ed.  041,  047,  11  Sup. 
Ct  Bep.  337;  Hardin  T.  Jordan,  140  U.  8. 
371,  382,  402,  35  L.  ed.  428,  433,  440,  11 
Sup.  Ct  Bep.  808,  838;  Illinois  C.  B.  Co. 
V.  Illinois,  146  U.  S.  387,  435,  452,  36  L. 
ed.  1018,  1036,  1042,  13  Sup.  Ct  Bep.  110; 
Shively  v.  Bowlby.  152  U.  B.  40.  47.  88 
L.  ed.  331,  346-348,  14  Sup.  Ct  Bep.  548; 
St  Anthony  Falls  Water  Power  Co.  v.  St 
Paul  Water  Comrs.  168  U.  S.  340,  365,  42 
L.  ed.  407,  503,  18  Sup.  Ct  Bep.  157. 
Let  it  be  assumed  that  the  Pennsylvania 
statute,  in  its  regulation  of  rights,  estab- 
lished the  commissioners'  high-water  line 
as  the  permanent  boundary  of  the  island, 
and  conferred  upon  the  riparian  owner,  so 
far  as  it  was  within  the  competency  of  the 
state  to  confer  it,  the  right  to  fill  in  and 
to  erect  structures  to  the  limit  of  this  line^ 
regardless  of  subsequent  changes  in  the 
actual  high -water  line  caused  by  the  wash-^ 
ing  away  of  the  banks  of  the  river.  What,  g 
then,  was  the  power  of  Congress  with* re-* 
spect  to  the  river,  and  what  was  the  extent 
of  the  authority  conferred  upon  the  Secre- 
tary of  Wart 

When  the  Secretary  of  War,  in  1805, 
fixed  harbor  lines,  he  dealt  with  the  stream 
as  it  then  existed.  Whatever  right  the 
owner  of  the  island  may  have  had  under 
the  state  law  to  reclaim  the  submerged 
land  within  the  former  line  of  high  water 
had  not  been  exercised.     The  bUl,  in  nl^ 
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leging  that  the  new  harbor  line  ran  across 
the  complainant's  land,  must  be  taken  to 
refer  to  the  submerged  land  already  de- 
scribed. This  is  the  import  of  its  allega- 
tions, and  is  shown  by  the  record  of  the 
War  Department  annexed  to  the  bill.  In 
establishing  this  line,  the  Secretary  of 
War  followed  quite  closely  the  actual  line 
of  high  water  as  it  existed  in  1805,  except 
in  the  back  channel  of  Brunofs  island, 
where  it  ran  several  hundred  feet  outside 
the  then  high-water  mark.  The  change  of 
the  harbor  line  at  this  point,  in  1007,  was 
for  the  purpose  of  making  the  line  coin- 
cide with  the  actual  high-water  mark;  and 
in  the  report  of  the  United  States  en- 
gineer who  advised  the  change  it  was  said 
that  the  lines  as  previously  established 
had  "not  been  filled  out  to,  and  the  river 
bed  on  the  Brunot  island  side,  and  in  the 
bend  referred  to,"  was  in  "essentially  the 
same  condition"  as  at  the  time  the  harbor 
Hues  of  1805  were  fixed.     He  added: 

"Pittsburg  suffers  annually  from  floods, 
and  in  my  opinion  any  material  contrac- 
tion of  the  channel  immediately  below  the 
city  would  result  in  general  injury  and 
would  produce  conditions  detrimental  to 
navigation  and  to  harborage;  and  it  is  re- 
spectfully recommended  that  the  changes 
in  the  established  harbor  lines  shown  and 
described  on  the  map  inclosed  herewith  be 
made,  such  changes  being  necessary  in  pre- 
serving and  protecting  the  harbor  of  Pitts- 
burg. 

"The  location  of  the  proposed  harbor 
lines  recommended  in  this  communication 
^is  within  the  bed  of  the  stream  as  it  ex- 
gists  as  a  physical  fact." 
•  *To  this  stream,  as  a  highway  of  com- 
merce, the  power  of  Congress  extended, — 
a  power  which  "acknowledges  no  limitations 
other  than  are  prescribed  in  the  Constitu- 
tion." Gibbons  v.  Ogden,  0  Wheat.  1,  106, 
6  L.  ed.  23,  70.  The  exercise  of  this  power 
could  not  be  fettered  by  any  grant  made  by 
the  state  of  the  soil  which  formed  the  bed 
of  the  river,  or  by  any  authority  conferred 
by  the  state  for  the  creation  of  obstruc- 
tions to  its  navigation.  "Commerce  in- 
cludes navigation.  The  power  to  regulate 
commerce  comprehends  the  control  for  that 
purpose,  and  to  the  extent  necessary,  of  all 
the  navigable  waters  of  the  United  States 
which  are  accessible  from  a  state  other 
than  those  in  which  they  lie.  For  this 
purpose  they  are  the  public  property  of 
the  nation,  and  subject  to  all  the  requisite 
legislation  by  Congress.  This  necessarily 
includes  the  power  to  keep  them  open  and 
free  from  any  obstructions  to  their  naviga- 
tion, interposed  by  the  states  or  otherwise;  to 
remove  such  obstructions  when  they  exist; 
and  to  provide,  by  such  sanctions  as  they 


may  deem  proper,  against  the  ocourrenoe 
of  the  evil  and  for  the  punishment  of  of- 
fenders. For  these  purposes.  Congress  pos- 
sesses all  the  powers  which  existed  in  the 
states  before  the  adoption  of  the  national 
Constitution,  and  which  have  always  ex- 
isted in  the  Parliament  in  England."  Gil- 
man  V.  Philadelphia,  3  Wall.  713,  726,  18 
L.  ed.  06,  00. 

Nor  is  the  authority  of  Congress  limited 
to  so  much  of  the  water  of  the  river  as 
flows  over  the  bed  of  forty  years  ago.  The 
alterations  produced  in  the  course  of  years 
by  the  action  of  the  water  do  not  restrict 
the  exercise  of  Federal  control  in  the  regu- 
lation of  commerce.  Its  bed  may  vary  and 
its  banks  may  change,  but  the  Federal  pow- 
er remains  paramount  over  the  stream,  and 
this  control  may  not  be  defeated  by  the  ac- 
tion of  the  state  in  restricting  the  public 
right  of  navigation  within  the  river's  an- 
cient lines.  The  public  right  of  navi- 
gation follows  the  stream  (Rollers  Abr.  i^ 
300;  Carlisle  v.  Graham,  L.  R.  4  S 
Exch.  ^361,  367,  368,  L.  J.  Exch.  N.  • 
S.  226,  21  L.  T.  N.  S.  133,  18  Week.  Rep. 
318),  and  the  authority  of  Congress  goes 
with  it.  When  the  state  of  Pennsylvania 
established  harbor  lines  and  thus  undertook 
to  regulate  the  rights  of  navigation,  its  a^ 
tion,  however  effective  as  between  the  stats 
and  the  riparian  proprietors,  was  necessari- 
ly subject  to  the  paramount  power  of  Con- 
gress. The  state  lines  can  be  eonceded  no 
permanent  force,  as  against  the  will  of  Con* 
gress,  without  substituting  for  its  consti- 
tutional authority  the  supremacy  of  the 
state  with  respect  to  navigable  waters. 

It  is  for  Congress  to  decide  what  shall 
or  shall  not  be  deemed  in  judgment  of  law 
an  obstruction  of  navigation.  Pennsylvania 
V.  Wheeling  &  B.  Bridge  Co.  18  How.  421, 
16  L.  ed.  435.  And  in  its  regulation  of 
commerce  it  may  establish  harbor  lines  or 
limits  beyond  which  deposits  shall  not  be 
made  or  structures  built  in  the  navigabls 
waters.  The  principles  applicable  to  this  cass 
have  been  repeatedly  stated  in  recent  de- 
cisions of  this  court.  Gibson  v.  United 
States,  166  U.  S.  260,  41  L.  ed.  006,  17  Sup. 
Ct.  Rep.  678;  Scranton  v.  Wheeler,  170  U. 
S.  141,  46  L.  ed.  126,  21  Sup.  Ct.  Rep.  48; 
Chicago,  B.  &  Q.  R.  Co.  V.  Illinois,  200  U. 
S.  661,  60  L.  ed.  606,  26  Sup.  Ct  Rep.  341, 
4  A.  &  E.  Ann.  Cas.  1176;  West  Chicago 
Street  R.  Co.  v.  Illinois,  201  U.  S.  606,  60 
L.  ed.  845,  26  Sup.  Ct.  Rep.  618;  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364» 
51  L.  ed.  623,  27  Sup.  Ct  Rep.  367;  Monon- 
j^ahela  Bridge  Co.  v.  United  States,  216  U. 
S.'177,  64  L.  ed.  436,  30  Sup.  Ct.  Rep.  366; 
Hannibal  Bridge  Co.  v.  United  States,  221 
U.  S.  104,  66  L.  ed.  600,  31  Sap.  Ct  Rspw 
603. 
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In  Gibson  y.  United  States,  supra,  the 
construction  of  a  dyke  in  the  Ohio  river 
under  the  authority  of  the  Secretary  of  War 
had  substantially  destroyed  the  landing  on 
and  in  front  of  a  farm  owned  by  Mrs.  Gib- 
son *^j  preventing  the  free  egress  and  in- 
gress to  and  from  said  landing^  to  "the 
main  or  navigable  ehannel"  of  the  river. 
The  court  said  (pp.  271,  272,  275):  "All 
navigable  waters  are  under  the  eontrol  of 
the  United  States  for  the  purpose  of  regu- 
lating and  improving  navigation,  and  al- 
though the  title  to  the  shore  and  submerged 
soil  is  in  the  various  states  and  individual 
owners  under  them,  it  is  always  subject  to 
the  servitude  in  respect  of  navigation  creat- 
es ed  in  favor  of  the  Federal  government  by 
?  the  Constitution.  *  South  Carolina  v.  Geor- 
gia, 93  U.  S.  4,  23  L.  ed.  782;  Shively  v. 
Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14  Sup. 
Ct  Rep.  548 ;  Eldridge  v.  Trezevant,  160  U. 
8.  452,  40  L.  ed.  490,  16  Sup.  Ct.  Rep.  845. 
.  .  .  The  5th  Amendment  to  the  Consti- 
tution of  the  United  States  provides  that 
private  property  shall  not  'be  taken  for  pub- 
lie  use  without  just  compensation.'  Here, 
however,  the  damage  of  which  Mrs.  Gibson 
complained  was  not  the  result  of  the  taking 
of  any  part  of  her  property,  whether  upland 
or  submerged,  or  a  direct  invasion  thereof, 
but  the  incidental  consequence  of  the  lawful 
and  proper  exercise  of  a  governmental  pow- 


M 


cr. 

Again,  in  Scranton  v.  Wheeler,  179  U.  8. 
141,  45  L.  ed.  126,  21  Sup.  Ct  Rep.  48,  the 
question  arose  with  respect  to  the  riparian 
owner  whose  access  from  his  land  to  navi- 
gability was  permanently  lost  by  reason  oi 
the  construction  by  the  United  States  of  a 
pier  resting  on  submerged  lands  in  front  of 
his  upland.  The  court  said  in  its  opinion 
(p.  163) :  "The  primary  use  of  the  waters 
and  the  lands  under  them  is  for  purposes 
of  navigation,  and  the  erection  of  piers  in 
them  to  improve  navigation  for  the  public 
is  entirely  consistent  with  such  use,  and 
infringes  no  right  of  the  riparian  owner. 
Whatever  the  nature  of  the  interest  of  a 
riparian  owner  in  the  submerged  lands  In 
front  of  his  upland  bordering  on  a  public 
navigable  water,  his  title  is  not  as  full  and 
complete  as  his  title  to  fast  land  which  has 
no  direct  connection  with  the  navigation 
of  such  water.  It  is  a  qualified  title,  a 
bare  technical  title,  not  at  his  absolute  dis- 
posal, as  is  his  upland,  but  to  be  held  at  all 
times  subordinate  to  such  use  of  the  sub- 
merged lands  and  of  the  waters  flowing 
over  them  as  may  be  consistent  with  or  de- 
manded b^  the  public  right  of  navigation." 

In  Union  Bridge  Co.  v.  United  States,  204 
U.  a  364,  61  L.  ed.  523,  27  Sup.  Ct.  Rep. 
367,  the  Secretary  of  War  found  a  bridge 
to  be  an  unreasonable  obstruction  to  the 


free  navigation  of  the  Allegheny  river,  and 
required  the  bridge  company  to  make  cer* 
tain  changes  which  it  was  insisted  it  could  ^ 
not  be  compelled  to  make  without  eompenf  g 
sation.  The  court,  after  reviewing  the*au-  • 
thorities,  said  (pp.  400,  401):  "Although 
the  bridge,  when  erected  imder  the  authori- 
ty of  a  Pennsylvania  charter,  may  have  been 
a  lawful  structure,  and  although  it  may 
not  have  been  an  unreasonable  obstruction 
to  commerce  and  navigation  as  then  carried 
on,  it  must  be  taken,  under  the  cases  cited, 
and  upon  principle,  not  only  that  the  com- 
pany, when  exerting  the  power  conferred 
upon  it  by  the  state,  did  so  with  knowledge 
of  the  paramount  authority  of  Congress  to 
regulate  commerce  among  the  states,  but 
that  it  erected  the  bridge  subject  to  the  pos- 
sibility that  Congress  might,  at  some  futura 
time,  when  the  public  interest  demanded, 
exert  its  power  b^  appropriate  legislation 
to  protect  navigation  against  unreasonable 
obstructions.  Even  if  the  bridge,  in  its 
original  form,  was  an  unreasonable  obstruc- 
tion to  navigation,  the  mere  failure  of  the 
United  States,  at  the  time,  to  intervene  by 
its  officers  or  by  legislation  and  prevent  its 
erection,  could  not  create  an  obligation  on 
the  part  of  the  government  to  make  com* 
pensation  to  the  company,  if,  at  a  subse- 
quent time,  and  for  public  reasons.  Con- 
gress should  forbid  the  maintenance  of 
bridges  that  had  become  unreasonable  ob- 
structions to  navigation.  It  is  for  Congress 
to  determine  when  it  will  exert  its  power 
to  regulate  interstate  commerce.  Its  mere 
silence  or  inaction  when  individuals  or  cor- 
porations, under  the  authority  of  a  state, 
place  unreasonable  obstructions  in  the  water 
ways  of  the  United  States,  cannot  have  the 
effect  to  cast  upon  the  government  an  obli- 
gation not  to  exert  its  constitutional  power 
to  regulate  interstate  commerce  except  sub* 
ject  to  the  condition  that  compensation  be 
made  or  secured  to  the  individuals  or  cor- 
poration who  may  be  incidentally  affected 
by  the  exercise  of  such  power.  The  prin- 
ciple for  which  the  bridge  company  con- 
tends would  seriously  impair  the  exercise 
of  the  beneficent  power  of  the  government 
to  secure  the  free  and  unobstructed  navi-^^ 
gation  of  the  water  ways  of  the  United  g 
States.  We  cannot  give  our^assent  to  that* 
principle.  In  conformity  with  the  adjudged 
eases,  and  in  order  that  the  constitutional 
power  of  Congress  may  have  full  operation, 
we  must  adjudge  that  Congress  has  power 
to  protect  navigation  on  all  water  ways  of 
the  United  States  against  unreasonable  ob- 
structions, even  those  created  under  the 
sanction  of  a  state;  and  that  an  order  to 
so  alter  a  bridge  over  a  water  way  of  the 
United  States  that  it  will  cease  to  be  an  un- 
reasonable  obstruction   to   navigation   will 
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not  amount  to  a  taking  of  a  private  prop- 
erty for  public  use  for  whicb  compensation 
need  be  made." 

It  must  be  concluded,  therefore,  that  it 
was  competent  for  Congress  to  provide  for 
the  establishment  of  the  harbor  lines  in 
question  for  the  protection  of  the  harbor 
of  Pittsburg.  It  acted  within  its  constita- 
tional  power  in  authorizing  the  Secretary  of 
War  to  fix  the  lines.  Union  Bridge  Co.  v. 
United  States,  supra  (pp.  385-388);  Mo- 
nongahela  Bridge  Co.  ▼.  United  States,  210 
U.  S.  (p.  192)  64  L.  ed.  441,  30  Sup.  Ct. 
Rep.  356.  That  of&eer  did  not  exhaust 
his  authority  in  laying  the  lines  first  es- 
tablished in  1895,  but  was  entitled  to  change 
them,  as  he  did  change  them  in  1907,  in  or- 
der more  fully  to  preserve  the  river  from 
obstruction.  And,  in  none  of  the  acts  com- 
plained of,  did  he  exceed  the  power  which 
had  been  conferred. 

The  bill  failed  to  show  any  ground  upon 
which  the  complainant  was  entitled  to  re- 
lief, and  it  was  properly  dismissed. 

Decree  affirmed. 


(123  U.  8.  6B5p  750.) 

EENRT  a  RIPLET,  Appt» 
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UNITED  STATES.     (No.  498.) 
UNITED  STATES,  Appt» 

T. 

HENRY  C.  RIPLEY.     (No.  499.) 

United  States  (8  73* )— Conclusiveness 
or  Agent's  Judqiobnt. 

1.  One  having  a  contract  with  the  United 
States  to  build  a  jetty  in  a  harbor,  with  a 
provision  that  crest  blocks  should  be  put 
in  place  on  the  jetty  as  the  work  pro- 
gressed, when,  "in  the  judgment  of  the 
United  States  agent  in  charge,"  the  core 
or  mound  of  riprap  had  sufficiently  con- 
solidated, is  not  entitled  to  relief  because 
of  any  delay,  however  great,  by  the  refusal 
of  such  agent  to  permit  the  laying  of  the 
blocks,  unless  such  refusal  is  the  result  of 
fraud,  or  such  gross  mistake  as  would  im- 
ply fraud,  but  is  entitled  to  recover  dam- 
ages when  the  refusal  was  a  gross  mistake 
and  an  act  of  bad  faith. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  §  66;    Deo.  Dig.  I  78.*] 

United  States  (5  78* )— Conclusiveness 
OF  Agent's  Judombnt. 

2.  A  contractor  with  the  United  States 
for  the  construction  of  a  jetty  in  a  harbor, 
under  a  contract  providing  that  crest  blocks 
should  be  put  in  place  on  the  jetty  as  the 
work  progressed,  when,  "in  the  judgment 
of  ^e  United  States  agent  in  charge,  the 
core  or  mound  of  riprap  had  suffieienuy  con- 
solidated, does  not,  by  submitting  to  the 
wrongful  refusal  of  such  agent  to  permit 
the  laying  of  the  blocks,  on  the  ground  that 
the  mound  or  core  had  not  sufficiently  con- 
solidated, without  taking  an  appeal  to  tb» 


engineer  in  charge,  lose  his  right  to  recover 
damages  from  such  refusal  because  of  an- 
other provision  for  rigid  inspection  by  an 
inspector  appointed  on  the  part  of  the  gov- 
ernment before  acceptance  of  "material** 
furnished,  and  the  rejection  of  such  as  does 
not  conform  to  the  specifications,  and  mak- 
ing the  decision  of  the  "engineer  officer'*  is 
charge  as  to  "quality  and  quantity"  final. 

'fEd.  Note.— For  other  cases,  see  United  States, 
Cent  Dig.  S  66;    Dec.  Dig.  §  73.*] 

United    States    (|    141* )— Burden    or 

Proof. 

3.  A  contractor  with  the  United  States 
for  the  construction  of  a  jetty  in  a  harbor, 
who  claims  to  have  been  damaged  by  a 
wrongful  refusal  of  the  government  agent 
to  permit  the  laying  of  crest  blocks  on  the 
jetty  when  the  core  or  mound  had  suffi- 
ciently settled,  under  a  provision  of  the  con- 
tract for  such  laying  when,  ''in  the  judg- 
ment of  the  United  States  agent  in  charge," 
the  mound  had  sufficiently  settled,  has  the 
burden  of  showing  the  number  of  working 
days  between  the  first  wrongful  refusal  ana 
the  first  permission  to  lay  blocks,  and  on 
how  many  such  days  he  was  unable  to  do 
labor  of  another  diaracter  on  the  jetty. 

[IM.  Noteu— For  other  cases,  see  United  States. 
I  Cent.  Dig.  §1  136-139;    Dec  Dig.  I  141.*] 

United    States    (§    73*)  —  Decision    of 

Agent  in  Charqe. 

4«  A  strict  oonstruction  by  the  inspector 
under  a  contract  for  the  construction  of  a 
jetty  in  a  harbor  for  the  United  States, 
providing  for  a  rigid  inspection  of  material 
and  the  rejection  of  such  as  does  not  con- 
form to  specifications,  so  as  to  reject  stones 
which  do  not  measure  up  to  requirements 
at  the  narrowest,  thinnest,  and  shortest 
points,  instead  of  accepting  mean  or  aver- 
age measures,  does  not  entitle  the  contractor 
to  damages  resulting  from  such  rejection 
and  the  use  of  the  rejected  material  in  a 
place  where  inferior  material  was  called 
for,  although  a  supplementary  agreement  is 
subsequently  made  for  the  acceptance  ol 
stones  not  conforming  strictly  to  the  letter 
of  the  specifications,  where  their  use  would 
make  the  work  equally  staJsle  with  those 

conforming  strictly  to  specifications. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Cent.  Dig.  8  66;    Dec.  Dig.  I  73.*] 

United  States   (§  73*)— Gonclusivxnbss 

OF  Engineer's  decision. 

6.  The  decision  of  the  Chief  of  Engineers 
in  allowing  or  disallowing  items  tor  es* 
penses  of  inspection  in  the  oonstruction  of 
a  jetty  in  a  harbor  for  the  United  States 
durinff  the  suspension  of  work  because  of 
a  yellow  fever  epidemic  is  conclusive  on 
the  court,  in  the  absence  of  fraud,  or  gross 
mistake  implying  fraud,  where  the  contract 
authorized  the  remission  of  ehai|;es  for  sneh 
expenses  for  so  much  time  as,  in  the  engi- 
neer's judgment,  may  have  been  aetuaUy 

lost  by  epidemic. 

[Bd.  Note.— For  other  eases,  see  United  States, 
Cent.  Dig.  i  66;   Dec  Dig.  9  73.*! 

[Nos.  498  and  400.] 

Submitted  March  10,  1911.    Decided  MmN 

11,  1012. 


•For  other  cases  see  same  topic  A  8  numbbb  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rept  Indexes 
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APPEAL  AND  CROSS  APPEAL  from  the 
Court  of  daims  to  review  a  judgment 
sustaining  tlie  right  of  a  contractor  for  the 
construction  for  the  United  States  of  a  jetty 
in  a  harhor  to  recover  for  damages  from  de- 
lay in  permitting  the  laying  of  crest  hlocka 
on  riprap,  for  the  rejection  of  certain  ma^ 
terials,  and  for  the  disallowance  of  expenses 
of  inspection  during  a  suspension  of  work 
because  of  a  yellow  fever  epidemic  Modi- 
fied so  as  to  disallow  all  claims  except  those 
proved  to  have  been  caused  by  delay,  and, 
as  modified,  affirmed. 

Statement  by  Mr.  Justice  Lamar: 

Appeal  and  cross  appeal  from  a  judg- 
ment by  the  court  of  claims  for  $14,732.06 
in  favor  of  Henry  C.  Ripley  against  the 
United  States,  in  a  suit  for  the  recovery  of 
damages  in  connection  with  the  construc- 
tion of  a  public  work,  consequent  upon 
the  action  of  the  agent  in  charge. 

By  the  act  of  Jtme  13,  1902  (32  Stat  at 
L.  340,  chap.  1079),  Congress  appropriated 
$250,000  for  the  completion  of  the  work  of 
« improving  the  harbor  of  Aransas  Pass, 
^  Texas,  ^e  contract  was  awarded  to  Henry 
*•  C.  Ripley.  It  provided  for*the  completion 
of  a  jetty,  having  a  brush  foundation,  to 
be  covered  with  a  layer  of  stone,  on  which 
was  to  be  built  a  superstructure,  with 
sloping  sides  and  a  top  width  of  10  feet. 
This  superstructuro  was  to  be  formed  of 
a  core  or  mound  of  riprap,  "and  when, 
in  the  judgment  of  the  United  States  agent 
in  charge,  this  mound  has  become  sufficient- 
ly consolidated,  its  gaps  shall  be  filled  and 
its  crest  leveled ;  .  .  .  large  blocks  shall 
then  be  bedded  in  the  crest  of  the  mound." 

It  was  provided  that — 

**Where  the  contract  contemplates  the 
placing  of  the  materials  in  the  work,  the 
material  shall  be  placed  securely  and  care- 
fully where  directed  by  the  U.  S.  agent  in 
'Charge.         . 

"All  material  furnished  and  work  done 
under  this  contract  shall,  before  being  ac* 
oepted,  be  subject  to  a  rigid  inspection  by 
an  inspector  appointed  on  the  part  of  the 
l^ovemment,  and  such  as  does  not  conform 
io  the  specifications  set  forth  in  this  con- 
tract shall  be  rejected.  The  decision  of 
the  engineer  officer  in  charge  as  to  quality 
and  quantity  shall  be  final." 

The  contract  also  provided  that  the  work 
«hould  be  executed  under  the  supervision 
of  the  engineer  officer  in  charge  or  his 
duly  authorized  agent.  The  United  States 
was  to  employ  one  or  more  inspectors,  and 
the  contractor,  without  additional  com- 
pensation, was  bound  to  furnish  facilities 
for  the  inspection  of  work  and  material. 
TThe  contractor  was  to  furnish  extra  labor 
€il  oott  prices,  as  determined  by  the  en* 
32  S.  C— 23. 


gineer,  and  should  furnish  board  and  lodg- 
ing to  government  employees  at  reason- 
able rates  satisfactory  to  the  engineer.  If 
the  woric  was  not  diligently  prosecuted, 
the  contract  might  be  annulled,  or  the  en- 
gineer in  charge,  "with  the  prior  sanction 
of  the  Chief  of  Engineers,  may  waive  for 
a  reasonable  period  the  limit  originally  set 
for  the  completion  of  the  work,  and  remit  i. 
the  charges  for  the  expenses  of  superintend-  S 
ence  and* inspection  for  so  much  time  as,* 
in  the  judgment  of  the  engineer  officer  in 
charge,  may  actually  have  been  lost  on  ao- 
count  of  .  .  .  violence  of  the  elements^ 
or  by  epidemic,  or  local  or  state  quaran* 
tine  restrictions,  or  other  unforeseeable 
causes  of  delay  arising  from  no  fault  of 
the  contractor,  and  which  actually  pre- 
vented him  from  commencing  or  completing 
the  work  within  the  period  required  by  the 
contract. 

Claimant  entered  upon  the  performanw 
of  the  contract  August  18,  1903,  and  com- 
pleted 2,100  feet  of  Jetty  when  operations 
ceased  about  September  17,  1904,  owing  to 
the  exhaustion  of  the  appropriation. 

About  the  time  work  began,  without 
fault  on  the  part  of  the  contractor  or  of 
the  United  States,  thero  was  a  delay  of 
about  thirty  days,  due  to  the  fact  that  tht 
contractor's  tug,  while  in  charge  of  a  11* 
censed  pilot,  was  grounded  on  a  sand  bar. 
The  government  apparently  incurred  ex* 
penses  for  inspection  during  this  period 
and  deducted  that  amount  from  Ripley's 
account. 

Owing  to  an  epidemic  of  yellow  fever 
the  force  of  the  contractor  was  disorgan* 
ized,  and  work  was  necessarily  suspended 
for  thirty  days.  The  government  did  not 
charge  him  with  inspection  expenses  dur- 
ing the  fifteen  days  the  quarantine  was  in 
force,  in  a  city  through  which  the  cart 
hauling  the  material  were  prevented  from 
passing.  And  the  court  held  also  that 
Ripley  was  not  chargeable  with  the  in- 
spection expenses  for  the  other  fifteen  days, 
during  which  his  force  was  scattered  as  a 
result  of  the  epidemic. 

During  the  progress  of  the  work,  a  large 
number    of   blocks    were    rejected   by   the 
inspector   as   not  conforming  to   speciflca>- 
tions.     "Many  of  those   so  rejected  were 
afterwards    accepted,    but    ninety    of    the 
stones  offered  as  crest  blocks  were  rejected 
as  such,  and  were  accepted   and  used  as 
riprap  and  paid  for  as  such.     The  differ- « 
ence  in  the  amount  paid  claimant  for  said§ 
stones  used  as  riprap  and* the  amount  he* 
would  have  received  if  they  had  been  used 
as  erest  blocks"  was  allowed  him  by  tha 
eourt  of  claims.     It  found  that  "he  was 
eompelled  to  furnish  other  erest  bloeks  to 
take   the   place  of   those   rejected,   whioh 
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caused  a  delay  of  ten  days  to  daimaat  in 
the  completion  of  the  work.** 

It  appears  that  the  rejection  of  these 
blocks  was  due  to  a  difference  in  the  meth- 
od of  measurement,  the  inspector  insisting 
that  the  blocks  should  be  measured  at  the 
narrowest,  thinnest,  and  shortest  points. 
The  contractor  contended  that  mean  or 
average  measurements  should  be  taken, 
claiming  that  this  was  the  understanding 
of  himself  and  the  officer  who  drew  the 
specifications.  The  engineer  at  Qalveston 
thereupon  suggested  that  the  matter  should 
be  referred  to  the  Chief  of  Engineers  in 
Washington;  and  later  a  supplementary 
agreement  was  drawn,  which  permitted  the 
use  of  blocks  "which  would  make  the  work 
as  stable,  or  more  stable,  than  if  the  di- 
mensions conformed  strictly  to  the  letter 
of  the  specifications.  In  consideration  of 
which  change  the  contractor  agrees  to  ac- 
cept $5  per  ton  for  all  blocks  received  un- 
der the  supplementary  agreement  whieh 
would  have  been  rejected  under  the  origi- 
nal specification." 

The  plaintiff's  claim  for  additional  com- 
pensation for  extra  labor  furnished  the 
government  and  for  board  and  lodging  fur- 
nished its  employees  was  rejected  by  the 
court,  as  also  his  claim  for  damages  for 
double  handling  caused  by  the  inspector's 
refusal  to  permit  him  to  unload  certain 
material  on  the  jetty. 

The  contractor's  principal  claim,  how- 
ever, was  for  damage  caused  by  the  delay 
resulting  from  the  refusal  of  the  inspector 
in  charge  to  permit  crest  blocks  to  be  laid 
after  the  core  had  fully  consolidated.  As 
long  as  the  jetty  was  uncovered  by  these 
blocks  it  was  subject  to  the  rough  action 
A  of  the  waves,  and  the  plaintiff's  employees 
§were  deprived  of  the  advantage  of  working 
*  in  still  water  on  the*lee  side  of  the  jetty. 
The  work  began  August  18,  1903,  and  the 
court  found  as  a  fact  "that  in  December, 
when  plaintiff  had  completed  200  feet  of 
the  core,  he  requested  permission  to  lay 
the  blocks.  This  was  refused,  on  the 
ground  that  the  core  had  not  been  consoli- 
dated. By  the  end  of  December  he  had 
completed  600  feet,  and  again  requested 
permission  to  lay  the  blocks.  The  inspect- 
or refused  and  continued  to  refuse  permis- 
sion to  lay  the  blocks  until  May  1,  1904, 
at  which  time  1,600  feet  of  the  core  had 
been  repaired  and  completed." 

"Conmiencing  in  October,  1903,  the  con- 
tractor began  to  lay  the  slope  stones,  and 
from  December,  1903,  until  May,  1904,  it 
was  manifest  that  large  parts  of  the  work 
done  by  him  were  fully  settled  and  oon- 
solidated.  If  the  claimant  had  been  per- 
mitted to  lay  the  crest  blocks  from  that 
iinie  on,   as  the   work   progressed*   there 


would  have  resulted  an  additional  protec- 
tion, which  would  have  enabled  him  to  work 
sixty  days  more  within  the  period  between 
that  time  and  May  7,  1904,  when  the  first 
crest  block  was  laid.** 

"The  total  cost  to  claimant  of  perform* 
ing  the  contract,  exclusive  of  the  cost  of 
the  granite  and  the  cost  of  transport  and 
fitting  up  and  repairs  to  barges,  was  $63,- 
780.  The  total  number  of  days  from  the  bo- 
ginning  to  the  completion  of  said  work  was 
three  hundred  and  ninety-two,  making  an 
average  daily  cost  to  the  contractor  of 
$162.70.  The  work  was  completed  on  Sep- 
tember 17,  1904.  The  number  of  days  of 
actual  work  performed  was  one  hundred 
and  thirty-one,  of  which  fifty-eight  was 
subsequent  to  the  30th  day  of  April,  1904." 
"Claimant,  under  the  requirements  of  the 
specification,  personally  superintended  the 
work  for  the  whole  time.  The  value  of  his 
personal  services  while  so  doing  was  $750 
per  month,  but  it  does  not  appear  that  at 
this  particular  time  he  had  any  other  en- 
terprise under  way  or  any  other  employe 
ment." 

The   court  entered  judgment  for  plaii^^ 
tiff  for  $14,732.05, — ^made  up  of  damage  for  o 
difference    between   price    of* large    blocks* 
and  riprap,  delay  caused  by  such  rejectioUf 
value  of  ten  days'  services  of  plaintiff  dur- 
ing the  delay,   remission   of  expenses   for 
additional  fifteen  days  during  yellow  fever 
epidemic,  remission  of  expenses  while  tug 
was  grounded  on  a  sand  bar,  value  of  con- 
tractor's time  during  sixty  days'  delay  o^ 
casioned  by  refusal  to  permit  crest  blocks 
to  be  laid,  $1,600,  and  average  dally  ex* 
pense,    $162.70,    and   remission    of   inspe^ 
tion  charges  during  the  sixty  days'  delay. 

After  the  case  was  argued  here  it  was 
twice  remanded  (220  U.  S.  491,  56  L.  ed. 
657,  81  Sup.  Ct  Rep-  478,  222  U.  S.  144, 
66  U  ed.  131,  32  Sup.  Ct.  Rep.  60),  and  the 
court  of  claims  made  the  following  addition- 
al findings  of  fact: 

"When  denying  permission  to  the  claim- 
ant to  lay  the  crest  blocks,  as  stated  in 
finding  7,  the  assistant  engineer,  who  was 
an  experienced  officer  of  the  government  in 
such  work,  and  who  was  acting  as  inspect- 
or in  immediate  charge  of  the  work,  knew 
that  large  parts  of  the  core  theretofore 
completed  by  the  claimant  had  fully  set- 
tled and  consolidated  and  were  ready  for 
the  crest  blocks  to  be  laid  thereon. 

"2.  The  refusal  of  said  assistant  engi- 
neer, as  inspector  in  immediate  charge  of 
the  work,  to  allow  crest  blocks  to  be  laid 
when  he  knew  that  parts  of  the  core  had 
settled  and  consolidated  as  aforesaid,  was 
gross  error  and  an  act  of  bad  faith  on  hit 
part. 

**$•  There  was  no  protest  made  to  tte 
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engineer  in  charge,  whose  office  was  in  Gal- 
Teston,  or  to  the  Chief  Engineer,  whose 
office  was  in  Washington,  respecting  the 
refusal  of  said  assistant  engineer  to  permit 
the  laying  of  crest  blocks  as  aforesaid. 
The  claimant  made  frequent  complaints  to 
said  assistant  engineer  about  the  delays  so 
caused  by  his  refusal  to  permit  the  laying 
of  crest  blocks. 

"Claimant  visited  the  office  of  the  engi- 
neer in  charge  at  Galveston  about  once  a 
month,  and  while  there  complained  general- 
ly that  said  assistant  engineer,  as  inspect- 
^or  in  immediate  charge  of  the  work,  was 
gtoo  strict  with  him  in  construing  the  spec- 
•  ifications  and  contract.     No  appeal, ^either 
written  or  otherwise,  was  taken  or  asked 
by  the  claimant  to  either  the  engineer  in 
charge  or  to  the  Chief  of  Engineers,  be- 
cause of  the  said  refusal  to  permit  the  lay- 
ing of  crest  blocks.** 

Messrs.  William  H.  Robeson,  Ben- 
jamin Garter,  and  F.  Carter  Pope  for 

Ripley. 

Assistant  Attorney  General  Thompson 
and  Mr.  Philip  M.  Ashford  for  the  United 
States. 

Mr.  Justice  I/amar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  plaintiff  sued  the  United  States  in 
the  court  of  claims  for  damages  sustained 
by  him  while  carrying  out  a  contract  to 
build  a  Jetty  in  the  harbor  of  Aransas  Pass, 
Texas.  There  were  nine  items  in  his  claim, 
which  aggregated  $45,950.  The  court  ren- 
dered judgment  in  his  favor  for  $14,732.06. 
Both  parties  appealed, — the  contractor  on 
the  ground  that  he  was  awarded  too  little, 
and  the  United  States  on  the  ground  that 
he  was  not  entitled  to  recover  anything 
whatever.  The  principal  contention  re- 
lated to  the  right  of  the  plaintiff  to  re- 
cover damages  occasioned  by  the  refusal 
of  the  inspector  to  permit  blocks  to  be  laid 
on  the  jetty  as  the  work  progressed.  The 
contract  provided  that  these  blocks  should 
be  put  in  place  when,  "in  the  judgment 
of  the  United  States  agent  in  charge,"  the 
core  or  mound  had  sufficiently  consolidated. 
Until  the  agent  determined  that  the  core 
bad  settled,  the  contractor  had  no  right  to 
do  this  part  of  the  work.  No  matter  how 
long  the  delay  or  how  great  the  damage, 
be  was  entitled  to  no  relief  unless  it  ap- 
peared that  the  refusal  was  the  result  of 
''fraud,  or  of  such  gross  mistake  as  would 
imply  a  fraud."  Martinsburg  &  P.  R.  Co.  v. 
March,  114  U.  S.  549,  29  L.  ed.  265,  5  Sup. 
Ct.  Rep.  1036;  United  States  ▼.  Mueller, 
113  U.  S.  163,  28  L.  ed«  946,  6  Sup.  Ct 
Bep.  380. 


But  the  very  extent  of  the  power  and^i 
the    conclusive   character   of    his    decision  g 
raised    a    corresponding    duty    that  •the* 
agent's  judgment  should  be  exercised  not 
capriciously   or    fraudulently,    but    reason- 
ably, and  with  due  regard  to  the  rights  of 
both  the  contracting  parties.     The  finding 
by  the  court  that  the  inspector's   refusal 
was  a  gross  mistake  and  an  act  of  bad 
faith   necessarily,   therefore,   leads   to   the 
conclusion  that  the  contractor  was  entitled 
to  recover  the  damages  caused  thereby. 

The  defendant  claims  that  the  plaintiff 
lost  his  right  to  recover  because  he  failed 
to  appeal  to  the  engineer  in  charge,  at  Gal* 
veston,  or  to  the  Chief  of  Engineers,  in 
Washington.  But  there  was  no  require- 
ment or  provision  for  appeal  in  the  con- 
tract. The  clause  relied  on  by  the  govern- 
ment relates  to  the  duty  of  inspection  and 
acceptance,  making  the  decision  of  the  en- 
gineer in  charge  conclusive  as  to  the  quality 
and  quantity  of  work  and  material.  That 
part  of  the  agreement  had  no  reference  to 
the  settlement  of  the  core.  Whether  it  had 
sufficiently  consolidated  involved  the  deter- 
mination of  a  matter  of  fact,  varying  from 
day  to  day.  The  contractor  had  to  act  or 
refrain  from  acting  when  the  decision  was 
made.  That  matter  was  expressly  left  to 
"the  judgment  of  the  United  States  agent 
in  charge."  The  contractor,  in  submitting 
to  his  decision,  did  not  lose  his  right  to  re- 
cover damages  occasioned  by  the  refusal 
to  permit  the  crest  blocks  to  be  laid,  when, 
as  found  by  the  court,  this  refusal  waa 
gross  error  and  an  act  of  bad  faith. 

The  court,  therefore,  declared  in  plain- 
tiff's favor  on  this  issue.  He  appeals,  how* 
ever,  on  the  ground  that  the  court  only  al- 
lowed him  $11,908.90,  being  for  expenses 
and  loss  of  time  for  sixty  days,  insisting 
that  he  was  entitled  to  recover  $28,953  as 
damages  directly  caused  by  this  delay. 

This  claim  is  based  on  the  fact  that 
there  were  three  hundred  and  ninety-two 
days  between  the  beginning  and  the  com- 
pletion of  the  work.  But  on  account  of 
Sundays,  holidays,  and  storms,  there  were 
only  one  hundred  and  thirty-one  working 
days.  Of  these,  fifty-eight  were  after  April  m 
30,  1904,  when,  for  the  first  time,  the  in-  g 
spector  permitted*  the  crest  blocks  to  be  * 
laid.  The  contractor  contends  that  as  it 
only  took  him  fifty-eight  days  after  May  1, 
when  the  permission  was  given,  to  com- 
plete the  work,  and  as  the  court  finds  that 
he  was  delayed  for  sixty  days  before  the 
permission  was  given,  it  is  evident  that  he 
could  have  finished  the  work  before  May 
1,  and  is  therefore  entitled  to  recover  tha 
value  of  his  own  time  and  all  the  expenses 
for  inspection  and  labor  which  were  la- 
eorred  after  that  datSb 
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The  findings  of  fact  do  not  require  any 
•noh  conclusion.  Prior  to  May  1  the  con- 
tractor worked  seyentv-three  days  out  of 
two  hundred  and  forty  seven.  But  it  does 
not  appear  how  many  of  these  working 
days  there  were  between  August  18,  1903, 
when  he  began  construction,  and  Decem- 
ber, 1003,  when  he  first  applied  for  per- 
mission to  lay  the  crest  blocks.  Neither  is 
it  shown  how  many  working  days  there 
were  between  the  date  of  the  first  refusal 
and  the  first  permission  to  lay  the  blocks; 
nor  on  how  many  of  such  working  days 
the  contractor  was  able  to  do  labor  of  an- 
other character  on  the  jetty.  In  the  ab- 
sence of  such  data  it  is  impossible  to  veri- 
fy plaintiff's  calculations.  The  burden  was 
on  the  contractor.  If  the  evidence  would 
have  sustained  his  present  claim,  he  was 
bound  to  have  applied,  in  due  season,  for 
additional  findings  of  fact  by  the  court. 
Our  decision  must  be  predicated  on  what 
appears  in  the  present  record.  Inasmuch 
as  the  court  found  that  $162.70  was  the 
average  daily  expense,  and  assessed  plain- 
tiff's damage  at  sixty  times  that  amount, 
it  is  evident  that  it  considered  that  the 
contractor  had  been  delayed  for  sixty  aver- 
age days,  and  not  for  sixty  working  days. 
He  is  therefore  entitled  to  judgment  for 
$0,762  expenses,  $646.02  inspection  charges, 
and  $1,500  found  to  have  been  the  value  of 
his  own  time  for  that  period  of  sixty  days. 
The  other  findings  in  his  favor  for  items 
aggregating  $2,822  must  be  reversed,  and 
the  cross  appeal  of  the  government  sus- 
tained. 
^  The  greater  part  of  this  sum  was  for 
gloss  and  delay  arising  from  the  inspector's 
•  rejection  of  ninety  large  blocks* as  not 
complying  with  the  specifications.  The 
fact  that  the  court  gave  judgment  in  Rip- 
ley's favor  indicates  that  it  was  of  opinion 
that  the  agent  had  made  an  improper  de- 
cision. But  so  far  as  appears,  his  only  er- 
ror was  in  construing  the  contract  strictly, 
according  to  its  terms,  instead  of  adopting 
a  method  of  mean  or  average  measurement 
for  which  the  contractor  contended.  The 
supplemental  agreement  was  not  retroact- 
ive, BO  as  to  give  the  plaintiff  a  cause  of 
action  for  the  prior  rejection,  even  though 
thereafter  a  different  method  of  measure- 
ment was  permitted. 

The  balance  of  the  amount  allowed  the 
plaintiff  was  by  way  of  returning  the  ex- 
penses of  inspection  which  had  been  charged 
against  him,  during  the  suspension  of  the 
work  while  the  tug  was  grounded  on  the 
bar  and  the  contractor's  force  disorganized 
on  account  of  the  yellow  fever  epidemic. 
The  contract  provided  that  the  expenses  of 
inspection  might  in  some  cases  be  remitted, 
but  this  could  only  be  with  the  prior  con- 


sent of  the  Chief  of  Engineers.  There  to 
no  finding  that  such  consent  was  given. 

But  the  error  in  entering  judgment  in 
Ripley's  favor  as  to  any  of  these  item% 
and  the  propriety  of  disallowing  the  others 
for  which  he  sued,  arises  from  the  fact 
that  the  officer's  decision  was  binding.  All 
these  claims  relate  to  matters  which,  un- 
der the  contract,  were  submitted  to  the  en- 
gineer. There  ia  no  finding  that  he  acted 
in  bad  faith.  Indeed,  it  is  not  even  found 
that  the  decisions  were  erroneous,  though 
that  is  implied.  But  the  contract  did  not 
contemplate  that  the  opinion  of  the  court 
should  be  substituted  for  that  of  the  en- 
gineer. In  the  absence  of  fraud,  or  gross 
mistake  implying  fraud,  his  decision  on 
all  these  matters  was  conclusive. 

On  the  findings  of  fact  the  plaintiff  is 
entitled  to  recover  $11,008.90,  with  interest 
as  provided  in  Rev.  Stat.  §  1000.  Th» 
judgment  of  the  Court  of  Claims  must  b» 
so  modified  and  affirmed. 

Motion  to  modify  judgment  denied  April  1» 
1912.  

(223  U.  S.  683.) 

UNITED    STATES    EX    REL.   MARY   & 

NESS,  Plff.  in  £rr.» 

▼. 

WALTER  L.  FISHER,  Secretary  of  the  Iiu 

terior. 

Mandamus  (§  85*)--Review  of  the  De- 
cision OF  THE  SeCBETABY  OF  THE  InTE- 
BIOB. 

The  decision  of  the  Secretary  of  the  Iik 
terior  that  an  application  for  the  purchas* 
of  land  under  the  timber  and  stone  act  of 
June  3,  1878  (20  Stat,  at  L.  80,  chap.  151^ 
U.  S.  Comp.  Stat.  1001,  p.  1545),  must  dis- 
close that  the  applicant  has  personally  ex- 
amined the  land,  and  that  her  statement 
that  it  is  unfit  for  cultivation,  valuable 
chiefly  for  timber,  uninhabited,  and  con- 
tains no  mining  or  other  improvements, 
cannot  be  made  on  information  and  belief 
under  §  2  of  such  act,  requiring  the  stat^ 
ment  setting  forth  such  facts  to  be  ''veri- 
fied" by  the  oath  of  the  applicant,  and 
therefore  rejecting  the  application,  is  not 
arbitrary,  capricious,  or  merely  discretion' 
ary,  so  as  to  be  controllable  by  mandamus, 
where  the  view  taken  by  him  has  long  pre- 
vailed in  the  Land  Department,  and  been 
approved  by  the  courts,  although  some  later 
decisions  have  adopted  the  opposite  con- 
struction. 

[Ed.  Note.— For  other  cases,  see  Mandamna, 
Cent.  Dig.  §1  184-188;    Dec.  Dig.  |  86.*] 

[No.  66.] 

Argued  November  15,  1011.    Decided  ICareli 

11,  1012. 

IN  ERROR  to  the  Court  of  Appeals  of  th# 
District  of  Columbia  to  review  a  judg» 
ment  which,  reversing  a  judgment  of  the 
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Supreme  Court  of  fhe  District^  sustained 
the  right  of  the  Secretary  of  the  Interior 
to  require  that  the  statement  of  an  appli- 
cant for  the  purchase  of  land  under  the  tim- 
ber and  stone  act  of  January  3,  1878,  that 
the  land  is  unfit  for  cultiyation,  valuable 
ehiefly  for  its  timber,  is  uninhabited,  and 
contains  no  mining  or  other  improvements, 
shall  be  Terifled  on  personal  knowledge. 
Affirmed. 

See  same  case  below,  33  App.  D.  C  302. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  Herrick  and  S.  P.  Ness 
for  plaintiff  in  error. 

Assistant  Attorney  General  Knaebel  for 
QO  defendant  in  error. 

00 

o 

*  *Mr.  Justice  Van  BeTanter  deliyered  the 

^•pinion  of  the  court: 

JO     This  was  a  petition,  in  the  supreme  court 

•  of  the  District  *of  Columbia,  for  a  writ  of 
mandamus  to  compel  the  Secretary  of  the 
Interior  to  accept,  as  conforming  to  the 
timber  and  stone  act  of  June  3,  1878,  20 
Stat,  at  L.  89,  chap.  161,  U.  S.  Comp.  Stat 
1901,  p.  1545,  an  application  to  purchase 
under  that  act  160  acres  of  public  land  in 
the  Roeeberg,  Oregon,  land  district.  The 
respondent  answered,  but  the  answer  was 
held  insufficient  upon  demurrer,  and  judg- 
ment was  entered  awarding  the  writ  as 
prayed.  Ail  appeal  to  the  court  of  appeals 
resulted  in  a  reyersal  of  the  judgment,  with 
a  direction  that  the  petition  be  dismissed 
(33  App.  D.  C.  302),  and  that  ruling  is 
now  here  for  review.  Briefly  stated,  the 
material  facts  are  these:  Being  desirous 
of  purchasing  the  land  under  the  timber 
and  stone  act,  the  relator,  Mary  S.  Ness, 
filed  in  the  proper  local  land  office  a  writ- 
ten application  which  fully  conformed  to 
the  statutory  requirements,  unless  it  was 
objectionable  in  that  it  disclosed  that  she 
had  not  personally  examined  the  land,  and 
that  her  statement  that  it  was  unfit  for 
cultivation,  valuable  chiefly  for  its  tim- 
ber, uninhabited  and  contained  no  mining 
or  other  improvements,  was  made  upon  in- 
formation and  belief,  and  not  upon  personal 
knowledge.  The  register  and  receiver  ruled 
that  the  application  was  objectionable  in 
that  regard,  and  therefore  rejected  it,  sub- 
ject to  her  right  to  appeal.  Successive  ap- 
peals by  her  to  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of 
the  Interior  resulted  in  an  affirmance  of 
the  ruling  of  the  local  officers,  the  decision 
of  the  Secretary  being  adhered  to  upon  a 
motion  for  review.  Soon  after  the  act  was 
passed  it  was  construed  by  the  Land  De- 
partment as  requiring  that  in  applications 
thereunder  the  statement  respecting  the 
character  and  condition  of  the  land  be 
made  upon  the  personal  knowledge  of  the 


applicant,  save  in  the  particulars  which 
the  act  declares  may  be  stated  upon  be- 
lief, and  it  was  because  of  this  constme- 
tion,  disclosed  in  repeated  decisions  of  tha 
Secretary  of  the  Interior  and  in  the  regulap 
tions  issued  under  the  act  (see  6  Land  Dec  g 
114;  Re  Walker.  11  Land^Dec.  599;  Be* 
Featherstone,  32  Land  Dec.  631),  that  this 
application  was  rejected.  After  its  final 
rejection,  that  is,  after  the  decision  of  the 
Secretary  on  the  motion  for  review,  one 
William  A.  Taylor  made  application  at  the 
local  land  office  to  purchase  the  land  under 
the  same  act,  and  his  application,  which 
appeared  to  be  in  conformity  with  the  statu- 
tory requirements,  was  accepted  by  the 
local  officers  and  was  being  carried  to  final 
entry  when  this  petition  and  the  answer 
were  filed. 

The  answer  concluded  by  alleging,  in  sub- 
stance, that  the  respondent  was  the  head  of 
the  Land  Department,  to  which  the  law 
committed  the  administration  of  the  tim* 
her  and  stone  act  and  other  public  land 
laws;  that  the  duty  of  determining  whether 
the  relator's  application  conformed  to  the 
statutory  requirements  was  not  merely 
ministerial,  but  involved  the  exercise  of 
judgment  and  discretion;  that  to  compel 
him  to  accept  that  application  would  be  to 
control  his  judgment  and  discretion,  and 
to  require  him  to  disregard  his  own  deci- 
sion, in  a  matter  falling  within  his  lawful 
authority  and  that  a  writ  of  mandamus 
could  not  be  used  to  that  end. 
Section  2  of  the  act  reads  as  follows: 
"That  any  person  desiring  to  avail  him- 
self of  the  provisions  of  this  act  shall  file 
with  the  register  of  the  proper  district  a 
toriiien  aiatement  in  duplicate,  one  of  which 
is  to  be  transmitted  to  the  General  Land 
Office,  designating  by  legal  subdivisions  the 
particular  tract  of  land  he  desires  to  pui^ 
chase,  setting  forth  that  the  same  is  unfit 
for  cultivation,  and  valuable  chiefly  for  its 
timber  or  stone;  that  it  is  uninhabited; 
contains  no  mining  or  other  improvements, 
except  for  ditch  or  canal  purposes,  where 
any  such  do  exist,  save  such  as  were  made 
by  or  belong  to  the  applicant,  nor,  as  cfe- 
ponent  verily  believes,  any  valuable  deposit 
of  gold,  silver,  cinnabar,  copper,  or  coal; 
that  deponent  has  made  no  other  applica-^ 
tion  under  this  act;  that  he  does  not  apply  g 
to  purchase  the  same  on*Bpeculation  but  in* 
good  faith  to  appropriate  it  to  his  own  ex- 
clusive use  and  benefit;  and  that  he  has 
not,  directly,  or  indirectly,  made  any  agree- 
ment or  contract,  in  any  way  or  manner, 
with  any  person  or  persons  whatsoever, 
by  which  the  title  which  he  might  acquire 
from  the  government  of  the  United  States 
should  inure,  in  whole  or  in  part,  to  the 
benefit  of  any  person  except  himself;  which 


868 


32  SUPREME  COURT  REPORTER. 


Oct.  Tkbh, 


stateinent  must  be  verifled  by  the  oath  of 
the  applicant  before  the  register  or  the  re- 
oeiyer  of  the  land  office  within  the  district 
where  the  land  is  situated;  and  if  any  per- 
son taking  such  oath  shall  swear  falsely 
in  the  premises,  he  shall  be  subject  to  all 
the  pains  and  penalties  of  perjury,  and 
shall  forfeit  the  money  which  he  may  have 
paid  for  said  lands,  and  all  right  and  title 
to  the  same;  and  any  grant  or  conveyance 
which  he  may  have  made,  except  in  the 
hands  of  bona  fide  purchasers,  shall  be 
null  and  void." 

The  Secretary's  decision,  rejecting  the 
felator's  application,  was  not  arbitrary  or 
capricious,  but  was  based  upon  a  construo- 
tion  of  §  2  which  was  at  least  a  possible 
one,  had  long  prevailed  in  the  Land  De- 
partment»  had  been  approved  in  United 
States  V.  Wood,  70  Fed.  485,  and  Hoover 
V.  Sailing,  102  Fed.  716,  and  has  since  been 
sustained  by  the  court  of  appeals  in  the 
present  case.  True,  a  different  oonstruc- 
tion  had  been  adopted  in  Hoover  v.  Sailing, 
49  G.  C.  A.  26,  110  Fed«  48,  and  has  since 
been  followed  in  Robnett  v.  United  States, 
96  C.  0.  A.  244,  169  Fed.  778,  but  this, 
instead  of  indicating  thai  the  Secretary's 
decision  was  arbitrary  or  capricious,  illus- 
trates that  there  was  room  for  difference 
of  opinion  as  to  the  true  construction  of 
the  section,  and  that  to  determine  whether 
the  relator's  application  conformed  thereto 
necessarily  involved  the  exercise  of  judg- 
ment and  discretion. 

So,  at  the  outset  we  are  confronted  with 
the  question,  not  whether  the  decision  of 
the  Secretary  was  right  or  wrong,  but 
CI  whether  a  decision  of  that  officer,  made  in 
g  the  discharge  of  a  duty  imposed  by  law, 
*  and  involving  the*  exercise  of  judgment  and 
discretion,  may  be  reviewed  by  mandamus 
and  he  be  compelled  to  retract  it,  and  to 
give  effect  to  another  not  his  own,  and 
not  having  his  approval.  The  question  is 
not  new,  but  has  been  often  considered  by 
this  court  and  uniformly  answered  in  the 
negative.  Decatur  v.  Paulding,  14  Pet«  497, 
615,  10  L.  ed.  559,  568;  United  States  ex 
rel.  Tucker  v.  Seaman,  17  How.  225,  230, 
15  L.  ed.  226,  227;  Gaines  v.  Thompson,  7 
Wall.  347,  19  L.  ed.  62;  Litchfield  v.  Regis- 
ter (Litchfield  v.  Richards)  9  Wall.  675, 
19  L.  ed.  681 ;  United  States  v.  Schurz,  102 
U.  S.  378,  26  L.  ed.  167 ;  United  States  ex 
rel.  Dunlap  v.  Black,  128  U.  S.  40,  48,  32 
L.  ed.  364,  357,  9  Sup.  Gt.  Rep.  12;  United 
States  ex  rel.  Riverside  Oil  Go.  ▼.  Hitch- 
cock, 190  U.  S.  316,  324,  47  L.  ed.  1074, 
1078,  23  Sup.  Gt.  Rep.  698.  Original  dis- 
cussion being  foreclosed  by  these  cases,  we 
will  merely  quote  from  two  of  them  to 
illustrate  the  reasoning  upon  which  they 
proceed.    In  the  Decatur  Gase  it  wa«  held 


that  mandamus  could  not  be  awarded  to 
compel  the  head  of  one  of  the  executive  de- 
partments to  allow  a  claim,  under  one  con- 
struction of  a  resolution  of  Congress,  which 
he  had  disallowed  under  another  construc- 
tion, the  court  saying:  "The  duty  required 
by  the  resolution  was  to  be  performed  by 
him  as  the  head  of  one  of  the  executive 
departments  of  the  government,  in  the  ordi- 
nary discharge  of  his  official  duties.  In 
general,  such  duties,  whether  imposed  by 
act  of  Gongress  or  by  resolution,  are  not 
mere  ministerial  duties.  The  head  of  an 
executive  departinent  of  the  government,  in 
the  administration  of  the  various  and  im- 
portant concerns  of  his  office,  is  continually 
required  to  exercise  judgment  and  discre- 
tion. He  must  exercise  his  judgment  in 
expounding  the  laws  and  resolutions  of 
Gongress,  under  which  he  is  from  time  to 
time  required  to  act.  ...  If  a  suit 
should  come  before  this  court  which  in- 
volved the  construction  of  any  of  these 
laws,  the  court  certainly  would  not  be  bound 
to  adopt  the  construction  given  by  the 
head  of  a  department.  And  if  they  sup- 
posed his  construction  to  be  wrong,  they 
would,  of  course,  so  pronounce  their  judg^ 
ment.  But  their  judgment  upon  the  con-  ^^ 
struction  of  a  law  must  be  given  in  a  caseg 
in  which  they  have  jurisdiction,  and  in* 
which  it  is  their  duty  to  interpret  the  act 
of  Gongress  in  order  to  ascertain  the  rights 
of  the  parties  in  the  cause  before  them. 
The  court  could  not  entertain  an  appeal 
from  the  decision  of  one  of  the  Secretaries, 
nor  revise  his  judgment  in  any  case  where 
the  law  authorized  him  to  exercise  discre* 
tion  or  judgment.  Nor  can  it  by  mandamus 
act  directly  upon  the  officer,  and  guide 
and  control  his  judgment  or  discretion  in 
the  matters  committed  to  his  care,  in  the 
ordinary  discharge  of  his  official  duties. 
.  .  .  The  interference  of  the  courts  with 
the  performance  of  the  ordinary  duties  of 
the  executive  departments  of  the  govern- 
ment would  be  productive  of  nothing  but 
mischief,  and  we  are  quite  satisfied  that 
such  a  power  was  never  intended  to  be 
given  to  them."  And  in  the  Riverside  Oil 
Go.  Gase,  where  it  was  sought  by  man- 
damus to  compel  the  Secretary  of  the  In- 
terior to  depart  from  a  decision  of  his,  to 
the  effect  that  a  forest  reserve  lieu-land 
selection  must  be  accompanied  by  an  affi- 
davit that  the  selected  land  was  nonmin- 
eral  in  character  and  unoccupied,  it  was 
held  that  his  judgment  and  discretion  could 
not  be  thus  controlled,  it  being  said:  "Gon* 
gress  has  constituted  the  Land  Department^ 
under  the  supervision  and  control  of  the 
Secretary  of  the  Interior,  a  special  tribunal 
with  judicial  functions,  to  which  is  con* 
fided  the  execution  of  the  laws  which  rego* 
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late   the   purchase,   sellmg,   and   care   and 
disposition    of   the   public   lands.     .     .     . 
Whether  he  decided  right  or  wrong  is  not 
the  question.    Having  jurisdiction  to  decide 
at  all,  he  had  necessarily  jurisdiction,  and 
it  was  his  duty,  to  decide  as  he  thought 
the  law  was,  and  the  courts  have  no  power 
whatever  under  those  circumstances  to  re- 
view his  determination  by  mandamus  or  in- 
junction.   The  court  has  no  general  super- 
visory power  over  the  officers  of  the  Land 
Department  by  which  to  control  their  deci- 
sions upon  questions  within  their  jurisdic- 
^  tion.    If  this  writ  were  granted  we  would 
g  require   the   Secretary   of   the   Interior   to 
*  repudiate  and  disaffirm  a  decision  which  he 
regarded  it  his  duty  to  make  in  the  exer- 
cise of  that  judgment  which  is  reposed  in 
him  by  law,  and  we  should  require  him  to 
eome  to  a  determination  upon  the  issues 
involved  directly  opposite  to  that  which  he 
had  reached,  and  which  the  law  conferred 
upon  him  the  jurisdiction  to  make.     Man- 
damus   has    never   been    regarded    as    the 
proper  writ  to  control  the  judgment  and 
discretion  of  an  officer  as  to  the  decision 
of  a  matter  which  the  law  gave  him  the 
power  and  imposed  upon  him  the  duty  to 
decide  for  himself.    The  writ  never  can  be 
used  as  a  substitute  for  a  writ  of  error. 
Nor  does  the  fact  that  no  writ  of  error  will 
lie  in  such  a  case  as  this,  by  which  to  re- 
view the  judgment  of  the  Secretary,  furnish 
any   foundation   for  the  claim   that  man- 
damus may  therefore  be  awarded.    The  re- 
sponsibility,   as   well    as   the    power,    rests 
with    the    Secretary,   uncontrolled   by    the 
courts." 

The  relator  seems  to  believe  that  Rob- 
erts V.  United  States,  176  U.  S.  221,  44 
L.  ed.  443,  20  Sup.  Ot.  Rep.  376,  and  Gar- 
field V.  United  States,  211  U.  S.  249,  53 
L.  ed.  168,  29  Sup.  Ct.  Rep.  62,  in  some  way 
qualify  the  rule  so  stated;  but  this  is  a 
mistaken  belief.  Both  cases  expressly  rec- 
ognize that  rule,  and  neither  discloses  any 
purpose  to  qualify  it.  In  the  former  the 
duty  directed  to  be  performed  was  de- 
clared to  be  ''at  once  plain,  imperative, 
and  entirely  ministerial."  And  in  the  lat- 
ter the  writ  was  awarded  to  compel  the 
respondent  to  erase  and  disregard  a  nota- 
tion which  he  arbitrarily  and  unwarrant- 
ably had  caused  to  be  made  upon  a  public 
record,  and  which  beclouded  the  relator's 
right  to  an  Indian  allotment. 

We  conclude  that  the  decision  of  the  re- 
spondent in  the  present  case  was  not  arbi- 
trary or  merely  ministerial,  but  made  in 
the  exercise  of  judgment  and  discretion 
conferred  by  law,  and  not  controllable  by 
mandamus,  and  therefore  that  the  Court 
of  Appeals  rightly  directed  that  the  peti- 
tion be  dismissed. 
Judgment  affirmed* 
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(m  U.  8.  678.) 
TANG  TUN  and  Leung  Kum  Wui,  Peti- 
tioners, 

V. 

HARR7  EDSELL^  Chinese  Inspector  la 
Charge  at  the  Port  of  Sumas,  Washing* 
ton,  for  the  United  States  Gk)venuneni» 

AusKB  (I  82* )— Exclusion  of  Chinese— 
Conclusiveness    of   Decision    of    De- 

PABTMENT   OF   COIOIBBOB   AND   LaBOB. 

1.  The  decision  of  the  Secretary  of  Com- 
merce and  Labor,  affirming  the  denial  by 
the  inspector  in  charge  of  the  right  of  a 
person  of  Chinese  descent  to  admission  into 
the  United  States,  is,  under  the  acts  of 
Congress  of  August  18,  1894  (28  Stat,  at 
L.  372,  390,  chap.  301,  U.  S.  Comp. 
Stat  1001,  p.  1303),  and  of  Feb- 
ruary 14,  1903.  (32  Stat,  at  L.  826, 
828,  chap.  552,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  87),  making  the  decision  of 
the  appropriate  immigration  officer  final 
unless  reversed  on  appeal  to  the  Secretary 
of  Commerce  and  Labor,  conclusive,  and 
not  subject  to  review  by  the  court,  unless 
it  affirmatively  appears  that  they  acted  im- 
properly or  abused  their  discretion. 

CBd.  Note.— For  other  caseti,  see  Aliens,  Cent. 
Dig.  89  84,  93-95 ;    Dec.  Dig.  8  32.*] 

Aliens  (8  32*)— Chinese  Exclusion  — 
Acts  or  Inspectob. 

2.  The  rights  of  an  applicant  of  ChinsM 
descent  for  admission  to  the  United  States, 
who  presents  papers  bearing  ajpparent  in- 
dorsement of  the  collector,  showing  the  ap- 
plicant's admission  on  a  former  arrival 
from  China,  are  not  violated  by  the  acts 
of  the  inspector  in  examining  the  records 
of  the  customhouse,  which  contain  a  state- 
ment over  the  apparent  signature  of  the 
same  collector  that  the  applicant  had  been 
rejected  on  his  previous  application,  and 
in  asking  for  an  explanation  of  such  ap- 
parent rejection,  nor  by  his  communicating 
with  immigration  officers  after  an  order 
rejecting  such  applicant,  to  the  end  that  the 
matter  should  be  sifted,  and  that  witnesses 
who  had  made  affidavits  in  support  of  the 
applicant's  appeal  should  be  carefully  ex- 
amined. 

nSd.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  88  84,  93-95 ;    Dec.  Dig.  8  82.n 

Aliens  ($  32*)  —  Chinebs  Exolusion  — 
Acts  of  Inspectob. 

3.  An  inspector  who  has  rejected  the  ap- 
plication of  a  person  of  Chinese  descent  for 
admission  into  the  United  States  cannot, 
on  appeal  from  a  writ  of  habeas  corpus  by 
such  applicant,  be  held  guilty  of  unfair  or 
improper  conduct  in  inserting  in  the  record 
transmitted  by  him  to  the  Secretary  of 
Commerce  and  Labor  statements  as  to  the 
result  of  investigations  made  by  him  as  to 
arrivals  and  clearings  of  vessels  at  the  time 
of  an  application  for  admission  by  the  same 
applicant  on  a  previous  return  from  China, 
comments  on  the  practice  which  had  ob- 
tained in  dealing  with  Chinese  applicsnts 
for  admission,  and  references  to  entries  in 
the  official  records,  where  such  matters  were 
called  to  the  attention  of  the  witnesses  for 
the  applicant,  are  not  shown  to  have  beaa 
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false,  or  made  witb  any  attempt  to  deceive 
the  Secretary,  and  on  the  hearing  of  the 
writ  of  habeas  corpus  it  was  stipulated 
that  the  matter  should  be  heard  on  tne  rec- 
ord, including  such  statements,  comments, 
and  referencesj  and  that  the  writ  should  be 
dismissed  if  the  court  should  find  that  there 
had  been  no  abuse  of  discretion. 

rm  Note.— For  other  casee,  see  Aliens,  Cnt 
Dfg.  If  84.  98-95 ;    Dec.  Dig.  8  82.*] 

Aliens  (S  32* )— Chinese  EzcLusioir  — 
Acts  of  Inspectob. 

4.  An  inspector  who  had  rejected  the  ap- 
plication of  a  person  of  Chinese  descent  for 
admission  into  the  United  States  cannot 
be  held  guilty  of  *  bad  faith  or  improper 
conduct  in  forwarding  to  the  Secretary  of 
Commerce  and  Labor  papers  found  by  ex- 
amination of  the  records  in  the  cases  of 
other  Chinese  persons  who  arrived  on  the 
same  steamer  with  the  applicant  at  the 
time  of  an  application  for  admission  on  a 
previous  return  from  China,  which  records 
show  his  rejection  at  such  time,  although 
the  papers  presented  by  him  on  the  later 
application   sjiow   an   apparent   admission. 

rsd.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  88  84,  93-96 ;    Dec.  Dig.  8  tt.*] 

Aliens  (|  32*)— Chinese  EzoLUSioir  — 
Faibness  of  meabino. 

5.  The  refusal  to  admit  a  person  of 
Chinese  descent  Into  the  United  States,  on 
the  ground  that  he  was  not  bom  in  the 
United  States,  does  not  show  a  denial  of 
a  fair  hearing,  where  all  but  one  of  the 
witnesses  except  himself  to  testify  on  such 
point  were  shown  to  be  unworthy  of  belief, 
and  that  one  relied  upon  his  identification 
of  him  at  eighteen,  as  the  same  person  he 
had  last  seen  as  a  boy  of  five  years  old. 

[Ed.  Note.— For  otber  cases,  see  Aliens,  Cent. 
Dig.  88  84.  98-95 ;    Dec.  Dig.  8  <2.*] 

Aliens  (8  32* )— Chinese  Exclusion  — 
Decision  of  Appeal. 

6.  The  decision  of  an  appeal  from  the 
rejection  of  the  application  of  a  person  of 
Chinese  descent  for  admission  into  the 
United  States  is  none  the  less  that  of  the 
Secretary  of  Commerce  and  Labor,  because 
communicated  by  a  telegram  from  the  As- 
sistant Secretary. 

rEd.  Note.— For  other  cases,  see  Aliens,  Cent. 
Dig.  88  84.  93-95 ;    Dec.  Dig.  8  82.*] 

Aliens  (8  32* )— Chinese  Exolusiok  — 
Finality  of  Decision  on  Appeal. 

7.  The  finality  of  the  decision  by  the 
Secretary  of  Commerce  and  Labor  of  an 
appeal  from  the  decision  of  an  inspector 
rejecting  the  application  of  a  person  of 
Chinese  descent  for  admission  into  the 
United  States  is  not  affected  by  the  fact 
that  the  Department  held  the  case  under 
consideration  for  less  than  two  days,  where 
the  issue  was  a  narrow  one  and  permitted 
of  speedy  disposition. 

riBd.  Note.— For  other  cases,  see  Aliens,  OsBt 
Dig.  88  84.  98-95 ;    Dec  Dig.  |  88.*] 

Aliens  (8  32*)— Chinese  Exclusion  — 
Taking  Entire  Case  to  the  Cieouit 
CouET  OF  Appeals. 

8.  The  entire  case  may  be  taken  to  the 
circuit  court  of  appeals  for  review  where 
the   district   court  took  jurisdiction   of   a 


writ  of  habeas  corpus  by  a  person  of 
Chinese  descent,  whose  application  for  ad- 
mission into  the  United  States  had  been 
rejected,  and  then  proceeded  to  determine 
the  merits,  sustaining  his  elaim  of  citizen* 
ship. 

rSd.  Note.— For  other  cases,  see  Aliens,  OenL 
Dig.  88  84.  93-95 ;    Dec.  Dig.  8  ».*] 

[No.  46.1 

Argued  and  submitted  November  7,  lOll* 
Decided  March  11«  1912. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  judgment 
which,  reversing  the  judgment  of  the  Dis- 
trict Court  for  the  Western  District  of 
Washington,  Northern  Division,  held  that 
there  was  no  ground  for  intervention  by  the 
courts  to  reverse  the  decision  of  the  Secre- 
tary of  Commerce  and  Labor,  affirming  the 
decision  of  an  inspector  of  customs,  refus- 
ing admission  Into  the  United  Statea  of  a 
person  of  Chinese  descent.    Affirmed. 

See  same  case  below,  93  C.  0.  A.  644, 
168  Fed.  488. 

The  facta  are  stated  in  the  opinion. 

Mr.  James  A.  Kerr  for  petitioners. 

Assistant  Attorney  Qeneral  Harr  for  re- 
spondent. ^ 

*  Mr.  Justice  Hughes  delivered  the  opin-  • 
ion  of  the  court: 

On  Jime  22,  1906,  Tang  Tun  and  Leung 
Kum  Wui,  his  wife,  Chinese  persons, 
sought  entry  to  the  United  Statea  at  the 
port  of  Sumas,  state  of  Washington,  and 
were  denied  admission  by  the  inspector  in 
charge,  whose  order  was  affirmed  by  the 
Secretary  of  Commerce  and  Labor.  Appli- 
cation was  then  made  to  the  district  court 
of  the  United  States  for  a  writ  of  habeas ' 
corpus. 

It  was  alleged  in  the  petition  that  Tang 
Tun  was  a  citizen  of  tiie  United  States, 
born  in  1879,  at  Seattle,  of  parents  there 
domiciled;  that,  in  1884,  he  went  to  China, 
where  he  renuiined  thirteen  years;  that,  in 
1897,  he  returned  to  the  United  States, 
was  admitted  by  the  collector  of  customs 
after  examination,  entered  the  employ  of 
Wa  Chong  ft  Company,  in  Seattle,  and  oon- 
tinued  with  that  firm  until  1905,  when  he 
returned  to  China  for  the  purpose  of  marry- 
ing; that  he  was  married  to  Leung  Kum 
Wui  in  accordance  with  the  laws  of  China 
and  the  eonsular  requirements  of  the 
United  States;  that  the  officers  concerned 
had  improperly  conducted  the  inquiry  and 
had  abused  their  discretion  in  refusing  ad- 
mission; and  that  the  petitioners  were 
restrained  of  their  liberty  without  due 
process  of  law. 


•For  other  cases  see  same  topic  *  8  numbsb  in  Deo.  *  Am.  Digs.  1907  to  data,  *  Rep'r  Indexes 
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The  writ  was  granted*  and  the  case  hav- 
ing been  submitted  to  the  district  court 
upon  the  record  of  the  proceedings  on  the 
application  for  entry  fuid  the  appeal  to  the 
Secretary  of  Commerce  and  Labor,  it  was 
held  that  the  petitioners  had  been  denied 
the  hearing  for  which  the  act  of  Congress 
provided,  that  Tang  Tun  had  established 
his  citizenship,  and  that  he  and  his  wife 
were  entitled  to  remain  in  this  country. 
Accordingly,  both  were  discharged  from 
custody.  161  Fed.  618.  This  decision  was 
reversed  by  the  circuit  court  of  appeals, 
,0  which  reached  the  conclusion  that  the  re- 
gquirements  of  the  law  had  been  satisfied 
•  and  that  there  was  no  ground  *f or  judicial 
intervention.  93  C.  a  A.  644,  168  Fed. 
488.    This  court  issued  a  writ  of  certiorari. 

The  acts  of  August  18,  1894,  chap.  301 
(28  Stat,  at  L.  372,  390,  U.  S.  Comp. 
Stat.  1901,  p.  1303),  and  of  February  14, 
1903,  chap.  552  (32  Stat,  at  L.  825,  828,  U. 
S.  Comp.  Stat.  Supp.  1909,  p.  87),  make  the 
decision  of  the  appropriate  immigration 
offioer  final  unless  reversed  on  appeal  to  the 
Secretary  of  Commerce  and  Labor.  And  if 
it  does  not  a£Srmatively  appear  that  the 
executive  officers  have  acted  in  some  un- 
lawful or  improper  way  and  abused  their 
discretion,  their  finding  upon  the  question 
of  citizenship  must  be  deemed  to  be  con- 
dusive,  and  is  not  subject  to  review  by 
the  court  United  States  v.  Ju  Toy,  198 
U.  S.  253,  49  L.  ed.  1040,  26  Sup.  Ct.  Rep. 
644;  Chin  Yow  v.  United  States,  208  U.  S. 
8,  52  L.  ed.  369,  28  Sup.  Ct.  Rep.  201. 

It  appears  from  the  record  that  on  his 
arrival.  Tang  Tun  was  promptly  examined 
by  tae  inspector  at  Sumas.  The  exam- 
ination was  careful  and  fair.  He  testified 
on  June  23,  1906,  again  on  June  27,  1906, 
and  still  further  on  July  5,  1906.  He 
had  presented,  in  support  of  his  application, 
affidavits  which  he  had  taken  with  him  for 
the  purpose  of  identification  when  he  left 
the  United  States  in  1905.  These  affidavits 
described  his  parentage,  his  place  of  birth, 
and  his  residence  in  this  country,  sub- 
stantially as  set  forth  in  his  petition;  and 
they  bore  the  indorsement  of  the  inspector 
under  date  of  October  1,  1905.  The  two 
white  witnesses  who  had  joined  in  one  of 
the  affidavits  were  examined  at  Seattle  on 
July  2,  1906,  and  in  the  report  of  the 
inspector  at  that  place,  it  is  stated  that 
the  Chinese  witness  who  made  the  remain- 
ing affidavit  of  identification  had  been 
notified  to  appear  and  had  informed  the 
inspector  that  he  did  not  care  to  testify. 

As  already  noted,  the  applicant  asserted 
that  he  had  been  admitted  to  the  United 
State's  in  1897,  after  examination,  by  the 
eollector  of  customs,  and  a  copy  of  the 
Sdentiflcation  papers  he  then  had  was  pro- 


duced, bearing  what  purported  to  be  ttw 
indorsement  of  the  collector  as  to  the  ftMl  « 
of  admission.  The  inspector  found,  how*  ^ 
ever,* that  in  the  records  of  the  customs  * 
office  at  Port  Townsend,  Washington,  the 
port  at  which  he  had  arrived  in  1897,  it  was 
stated  that  he  had  been  rejected.  On  his 
re-examination,  Tang  Tun  was  questioned 
as  to  the  discrepancy.  He  was  also  told 
that  the  witnesses  who  had  made  the 
identification  affidavits  in  1905  had  been 
examined  and  that  their  testimony  was  not 
satisfactory;  and  he  was  asked  whether  he 
could  furnish  any  additional  testimony  as 
to  his  nativity.  Apparently  he  had  noUiing 
further  to  submit,  and  the  inspector  made 
an  order  on  July  5,  1906,  rejecting  his 
application. 

On  the  same  day  Tang  Tun  was  informed 
of  the  inspector's  decision  and  of  his  right 
to  appeal  to  the  Secretary  of  Commerce 
and  Labor.  An  appeal  was  taken  and  on 
July  7,  1906,  the  applicant's  attorney 
notified  the  inspector  that  he  intended  to 
take  additional  testimony.  An  extension 
of  time  was  granted  for  this  purpose.  Sev« 
oral  affidavits  were  presented  on  behalf 
of  the  applicants,  and  these  were  forwarded 
to  the  office  at  Seattle,  where  the  witnesses 
as  to  disputed  points  were  examined  by 
the  inspector.  On  August  28,  1906,  the 
record  of  the  proceedings,  with  the  exhibits 
to  which  we  shall  presently  refer,  was 
forwarded  to  the  Secretary  of  Commerce 
and  Labor,  and  a  brief  discussing  the  evi« 
dence  and  the  course  of  the  proceedings 
was  also  submitted  on  behalf  of  the  appli- 
cants under  date  of  August  25,  1906.  The 
record  was  received  by  the  Secretary  of 
Commerce  and  Labor  on  the  morning  of 
September  5,  1906,  and  on  the  afternoon 
of  the  following  day  a  telegram  was  sent 
from  the  Department  to  the  inspector  at 
Sumas,  as  follows:  "Appeal  Tang  Tun 
and  Leung  Gum  WuX  dismissed.  Murray;* 
and  this  was  confirmed  by  a  letter  from 
the  Department.  Then  followed  the  habeas 
corpus  proceedings. 

It  is  clear  that  the  applicants  had  full 
opportunity  to  present  their  evidence  and^^ 
to  produce  witnesses  on  their  behalf.  Butt* 
it  is  charged  that  the  inspector  who«oon«* 
ducted  the  inquiry  was  biased,  and  that  his 
unfairness  is  shown  by  the  manner  in  which 
he  dealt  with  the  question  whether  Tang 
Tun  had  been  admitted  by  the  collector  in 
1897.  We  do  not  find  this  charge  to  be 
justified.  When  it  was  ascertained  that 
Tang  Tun  had  papers  bearing,  apparently, 
the  indorsement  of  the  collector,  and  show- 
ing that  he  had  been  admitted  on  his  former 
arrival,  is  was  certainly  permissible  for  the 
inspector,  if  indeed  it  was  not  his  duty, 
to    examine    the    offieial    reoordi    of    the 
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eustoma  office  to  asoertain  whatever  they 
might  disclose  as  to  the  disposition  of  the 
ease.  On  finding  that  these  records  con- 
tained the  statement^  over  what  appeared 
to  be  the  signature  of  the  same  collector, 
that  Tang  Tun  had  been  rejected,  the 
inspector  properly  brought  this  fact  to  the 
latter's  attention,  and  asked  whether  he 
had  any  explanation  to  give.  No  right  of 
the  applicants  was  violated  by  the  inspector, 
either  in  his  own  action  preliminary  to 
the  order  of  rejection,  or  in  his  subsequent 
communication  with  the  Seattle  officers  to 
the  end  that  the  matter  should  be  sifted 
and  the  witnesses  who  had  made  affidavits 
in  support  of  the  appeal  should  be  care- 
fully examined. 

It  is  urged,  however,  that,  without  the 
knowledge  of  the  petitioners,  and  to  their 
serious  prejudice,  incompetent  statements 
were  injected  into  the  record  which  was  sub- 
mitted to  the  Secretary  of  Commerce  and 
Labor.  The  statements,  to  which  objection 
was  made,  had  relation  to  the  evidence 
presented  by  Tang  Tun  to  support  his  as- 
sertion that  the  collector  had  permitted 
him  to  enter  in  1807.  From  Tang  Tun's 
identification  papers  it  appeared  that  he 
had  arrived  at  Tacoma  on  April  10,  1897, 
on  the  steamer  "Tacoma,"  and  had  been 
admitted  April  20,  1807.  In  the  customs 
records  it  was  noted  that  he  had  been  held 
at  Vancouver,  British  Columbia,  and  re- 
jected on  May  25,  1897.  In  his  additional 
evidence  he  presented  affidavits  of  a  special 
deputy  and  an  inspector  of  customs  under 
Hthe  collector  at  the  time,  in  which  it  was 
•  stated  by  both  that  it  waa*the  practice  not 
to  permit  Chinese  persons  to  leave  the 
steamer  in  which  they  had  arrived  until  aft- 
er a  decision  had  been  made  allowing  them 
to  enter  the  United  States,  and  that  if  the 
decision  wa:^  adverse  they  were  returned  to 
China  on  the  same  steamer;  and  that  at  no 
time  did  they  recall  any  steamer  remaining 
in  port  from  April  10  to  May  25.  In 
transmitting  the  record  to  the  Secretary  of 
Commerce  and  Labor,  the  inspector  reviewed 
the  case;  and,  referring  to  the  affidavits 
submitted  for  the  applicants  and  the  im- 
peachment of  the  office  records,  he  stated 
that  he  had  "made  a  careful  examination  of 
the  customs  records  showing  the  arrivals 
and  clearings  of  vessels  in  the  district  of 
Puget  sound  in  April  and  May,  1897,"  that 
"the  steamer  'Tacoma'  was  shown  to  have 
arrived  at  Tacoma  on  April  10,  1807,  and 
to  have  cleared  for  the  Orient  on  April 
16,"  and  that  furthermore  "the  said  records 
showed  that  no  other  vessel  of  the  same  com- 
pany was  in  the  harbor  at  the  time  of  the 
Tacoma's'  departure,  nor  until  five  days" 
thereafter.  The  inspector  added  that  in  his 
•xaminatioB  of  the  Port  Townaend  enatoma 


reoorda  "in  order  to  verify  or  refute  the 
statements"  of  the  witnesses,  he  had  learned 
that  there  were  two  plans,  as  a  rule,  for 
disposing  of  the  cases  of  Chinese  persons; 
that  is,  they  were  either  held  on  the  ship 
until  admitted  or  rejected,  or,  if  their 
cases  were  not  disposed  of  while  the  shipa 
were  in  port,  they  were  landed  at  Victoria, 
British  Columbia,  on  the  outward  tripa 
of  the  vessels,  and  remained  there  until 
notified  of  the  decision.  If  this  were  favor* 
able  they  would  be  forwarded  on  local 
steamers  and  admitted,  and  if  adverse,  they 
would  be  informed  accordingly  and  entries 
would  be  made  to  that  effect  in  the  record. 
He  added  that  his  informaticm  on  this 
point  being  at  first  somewhat  uncertain, 
he  had  verified  it  by  conversations  with 
the  members  of  a  Chinese  firm  who  for 
many  years  were  agents  for  all  oriental 
steamship  lines  touching  at  Seattle,  by  an 
investigation  conducted  at  Tacoma,  and^ 
finally  by  the  testimony  (which  appeared^ 
in  the  record)  of* the  witnesses  for  the* 
applicants;  that  is,  the  testimony  taken 
by  the  inspector  after  their  affidavits  had 
been  submitted.  In  addition,  "he  found 
further  verification"  in  the  fact  that  "the 
Chinese  passenger  manifests  of  the  Port 
Townsend  office  showed  that  Chinese  whose 
namea  appeared  on  arriving  manifests  of 
oriental  steamers  subsequently  appear  on 
manifests  of  local  vessels  arriving  from 
Victoria  and  Vancouver,"  and  that  a  careful 
examination  "of  all  audh  local  steamer 
manifests  from  April  10  to  May  25,  1897, 
fail  to  reveal  the  name  of  Tang  Tun  on  aaj 
of  them."  The  inspector  also  directed  the 
attention  of  the  Secretary  to  a  typewritten 
list  (presented  as  an  exhibit)  of  the 
Chinese  who  had  arrived  on  the  steamer 
"Tacoma"  on  April  10, 1897,  which  had  been 
prepared  according  to  the  custom  pre- 
vailing in  the  office  of  the  collector  at  that 
time,  and  had  been  found  in  the  Porl 
Townsend  records.  On  this  list  was  the 
name  of  Tang  Tun,  identified  by  reference 
to  his  father,  with  the  word  "rejected." 

Neither  the  nature  of  these  statementSt 
nor  the  manner  of  their  introduction, 
affords  ground  for  invalidating  the  pro- 
ceeding. On  the  examination  of  the  appU- 
cants's  witnesaea — the  former  customs  of- 
ficial— ^reference  wmi  made  in  the  questions 
of  the  examiner  to  the  date  of  the  departure 
of  the  steamer  'Tacoma,"  and  the  inquiry 
was  explicitly  directed  to  the  practice  ct 
holding  Chinese  persons  at  Victoria  whose 
right  to  enter  had  not  been  determined. 
The  point  of  the  inquiry  was  clearly  under* 
atood,  and  not  only  was  there  no  denial 
of  the  practice  of  detention  at  Victoria,  but 
the  atatementa  of  the  inapector  aa  to  its 
eziatenoa  found  eonflnnatien  in  the  teati* 
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mony  of  the  special  deputy  collector.  The 
liJBt  of  passengers  arriving  on  the  "Tacoma" 
on  April  10,  18&7  (being  the  exhibit  to 
which  the  inspector  referred  in  his  report) 
was  shown  to  this  witness,  and  he  identified 
the  word  "rejected"  after  the  name  Tang 
oTun  on  this  list,  aa  being  in  the  collector's 
J§  handwriting.  Both  the  special  deputy  and 
*  the  customs* inspector  stated  that  the  sig- 
nature of  the  collector  on  the  original 
identification  papers,  below  the  indorsement 
"Kejected  May  25/97,"  was  genuine,  as  they 
had  also  testified  that  the  signature  was 
genuine  upon  the  copy  \shich  Tang  Tun 
had,  purporting  to  show  his  admission. 

And  it  will  be  observed  that  it  is  not 
shown  that  the  statements  of  the  inspector, 
of  which  complaint  is  made,  were  false,  or 
that  there  was  any  attempt  to  deceive 
the  Secretary.  The  writ  of  habeas  corpus 
was  granted  in  September,  1906.  For  some 
reason  which  the  record  does  not  disclose, 
the  case  was  not  brought  on  for  hearing 
until  January  20,  1908,  when  an  order  waa 
made  for  the  taking  of  testimony.  Then, 
instead  of  adducing  evidence  to  show  that 
these  statements  of  the  inspector  were 
false  or  misleading,  it  was  stipulated  (on 
February  26,  1908)  that  the  matter  should 
be  heard  upon  the  record,  including  the 
papers  which  were  submitted  to  th»  Secre- 
tary, and  that  the  writ  should  be  dismissed 
if  the  court,  upon  this  record,  should  find 
that  there  had  been  no  abuse  of  discretion. 
Bad  there  been  ground  for  saying  that 
the  inspector  had  misled  the  Secretary  by 
misrepresenting  the  records  to  which  he 
referred,  or  by  false  assertions  as  to  the 
matters  of  fact  disclosed  by  his  inquiries, 
it  cannot  be  doubted  that  this  would  have 
been  shown,  as  there  was  abundant  time 
for  full  consideration  and  inquiry.  In  these 
circumstances,  it  cannot  be  said  that  the 
inspector,  in  stating  the  result  of  his 
investigations,  in  commenting  upon  the 
practice  which  had  obtained  in  dealing  with 
Chinese  applicants  for  admission,  and  in 
referring  to  the  entries  in  the  official  rec- 
ords, was  guilty  of  unfair  or  improper  con- 
duct. 

Complaint  ib  also  made  of  the  action  of 
the  inspector  in  forwarding  to  the  Secre- 
tary   the    papers    in    the    cases    of    other 
Chinese  persons  who  arrived  on  the  steamer 
"Taooma"  with  Tang  Tun  on  April  10,  1897, 
some    of   whom   had    identification    papers 
^similar   to   those   of  Tang  Tun,  with  the 
JO  indorsement  of  the  collector,  purporting  to 
•  show  their* admission,  in  conflict  with  the 
office  records.     The  inspector  called  atten- 
tion to  the  fact  that,  in  certain  cases,  after 
inquiry  before  the  United  States  Commis- 
sioner, and  despite  the  possession  of  such 
identification  papers,  deportation  had  bean 


ordered,  and  also  that  it  appeared  that  all 
the  applicants  described  in  the  papers  for- 
warded to  the  Secretary  had  been  held  in 
British  Columbia  pending  decision.  The 
contents  of  these  papers  are  not  printed 
in  the  transcript  of  record,  but  we  must 
assume  from  the  description  that  they  wera 
from  the  official  files.  Of  these  the  Secre* 
tary  might  at  all  times  take  cognizance, 
and  it  would  be  extraordinary  indeed  to 
impute  bad  faith  or  improper  conduct  to 
the  executive  officers  because  they  examined 
the  records,  or  acquainted  themselves  with 
former  official  action. 

But  it  is  said  that  the  evidence  for  ths 
applicants  was  of  such  an  indisputable  char* 
acter  that  their  rejection  argues  the  denial 
of  the  fair  hearing  and  consideration  of 
their  case  to  which  they  were  entitled.  This 
contention  is  not  supported.  It  was  proved 
that  Tang  Tun  had  lived  at  Seattle  for 
several  years  before  he  left  for  China  in 
1905.  ^e  question,  however,  was  whether 
he  was  bom  in  the  United  States.  Of  the 
witnesses  who  professed  to  testify  on  this 
point — other  than  Tang  Tun  himself — all 
save  one  were  shown  by  their  examination 
to  be  unworthy  of  credit;  and  the  knowl« 
edge  of  the  one  trustworthy  witness — a 
police  officer  of  Seattle— was  plainly  in- 
sufficient to  make  his  testimony  controlling. 
This  witness  relied  upon  his  identification 
of  the  youth  of  about  eighteen  years  of  age, 
who  arrived  in  1897,  as  the  same  person 
whom  he  had  last  seen  as  a  child  some 
thirteen  years  before.  There  remained  the 
testimony  of  Tang  Tun  himself,  but  this, 
with  all  the  other  evidence  in  the  case,  was 
for  the  consideration  of  the  officers  to  whom 
Congress  had  confided  the  matter  for  final 
decision.  The  record  fails  to  show  that^ 
their  authority  was  not  fairly  exercised,  g 
that  is,  consistently  with*the  fundamental* 
principles  of  justice  embraced  within  the 
conception  of  due  process  of  law.  And, 
this  being  so,  the  merits  of  the  case  were 
not  open  to  judicial  examination. 

The  decision  of  the  appeal  was  not  the 
less  that  of  the  Secretary  of  Commerce  and 
Labor  because  communicated  by  the  tele- 
gram of  Mr.  Murray,  the  Assistant  Secre- 
tary (Hannibal  Bridge  Co.  v.  United  States, 
221  U.  S.  194,  206,  55  L.  ed.  699,  703,  31 
Sup.  Ct.  Rep.  603),  later  verified  by  letter 
from  the  Department.  The  statement  of  ths 
dismissal  of  the  appeal  described  the  de- 
cision against  the  applicants  upon  the 
merits,  in  accordance  with  the  Department's 
usage.  Nor  does  the  fact  that  the  case  was 
held  under  consideration  by  the  Department 
less  than  two  days  affect  the  finality  of  its 
determination.  Although  the  proceeding 
had  been  long  pending,  the  issue  was  a 
narrow  one  and  permitted  of  speedy  dispo- 
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sition;  and  the  circumntance  that  it  re- 
ceired  immediate  attention  and  the  decieion 
was  promptly  announced  is  not  a  basis  for 
attack. 

As  the  District  Court  took  jurisdiction 
and  then  proceeded  to  determine  the  merits, 
sustaining  Tang  Tun's  claim  of  citizenship, 
the  respondent  was  entitled  to  carry  the 
entire  case  to  the  Circuit  Court  of  Appeals. 
United  States  v.  Jahn,  155  U.  8.  109,  39 
L.  ed.  87,  15  Sup.  Ct.  Rep.  39;  Spreckels 
Sugar  Ref.  Co.  y.  McCIain,  192  U.  S.  397, 
407,  48  L.  ed.  496,  499,  24  Sup.  Ct.  Rep. 
376;  United  States  v.  Ju  Toy,  198  U.  S. 
253,  259,  49  L.  ed.  1040,  1042,  25  Sup.  Ct. 
Bep.  644.  And  the  judgment  of  that  court, 
reversing  the  decision  of  the  District  Court, 
and  directing  the  dismissal  of  the  proceed- 
ings, was  right. 

Judgment  affirmed. 


(224  U.  8.  L) 

SIDNEY  HENR7  et  aL 
▼. 

A.  B.  DICK  COMPANY. 

COUBTS      (8      290*)  —  JUBISDIOTIOll  — CON- 
TBAOTS  AFFEOniTO  PATENTS. 

1.  An  agreement  arising  from  the  pur- 
chase of  a  rotary  mimeograph  subject  to  a 
license  restriction  that  the  machine  may  be 
used  only  with  the  stencil  paper,  ink,  and 
other  supplies  made  by  the  patentee,  none 
of  which  are  patented,  is  not  collateral,  so 
as  to  make  its  validity  dependent  on 
principles  of  general  law,  of  which  a  Feder- 
al court  will  have  no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  CSourts,  Gent 
Dig.  8  832 ;    Dec.  Dig.  9  2d0.*] 

GouBTs  (I  290*)— Rules  of  DsciBioif. 

2.  The  Supreme  Court  of  the  United 
States  will  not  refrain  from  ruling  that  a 

!>atentee  may  sell  a  patented  machine  sub- 
ect  to  restrictions  as  to  its  use,  and  pred 
cate  infringement  on  a  use  in  violation  of 
such  restrictions,  on  the  ground  that  such  a 
ruling  might  draw  to  the  Federal  courts 
eases  which  otherwise  would  not  come  to 

them. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8  832 ;    Dec.  Dig.  8  290.*] 

Courts  (§  290*)-^ubisdiction— Intbinqk- 
iTENT  OF  Patent. 

3.  An  action  by  the  patentee  of  a  rotary 
mimeograph  sold  under  a  license  restriction 
that  such  machine  should  be  used  only  with 
the  stencil  paper,  ink,  and  other  supplies 
made  by  the  patentee,  none  of  which  are 
patented,  against  one  selling  ink  to  the 
puchaser  with  the  expectation  that  it  would 
be  used  in  connection  with  such  mimeo- 
graph,  is  one  arising  under  the  patent  laws, 
of  which  a  Federal  court  has  jurisdiction. 

rSd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8  832 ;    Dec.  Dig.  8  290.*] 

Patents  (8  212*)— Violation  of  License 
Restbiction. 

4.  A  patentee  selling  a  rotary  mimeo- 
graph under  a  license  restriction  that  it 


shall  be  used  only  with  stencil  paper,  ink, 
and  other  supplies  made  b^  the  patenteei 
may  elect  to  sue  for  an  infringement  by  the 
sale  of  ink  to  the  purchaser  with  the  expeeta* 
tion  that  it  would  be  used  in  connection 
with  such  mimeograph,  although  he  might 
have  sued  on  the  broken  contract,  or  brought 
a  bill  to  declare  a  forfeiture  of  the  licensee's 
rights  for  breach  of  the  implied  covenant 
to  operate  it  onlv  in  connection  with  the 
materials  supplied  by  the  patentee. 

CEd.  Note.— For  other  eases,  see  Patents,  Cent. 
Dig.  88  812-814:    Dec  Dig.  8  8U.*] 

COUBTS  (8  290*)— JUBISDIOnOK— Infrikoe- 

liENT  OF  Patents. 

5.  Whether  a  patentee  selling  a  rotary 
mimeograph  under  a  license  restriction  that 
it  shall  be  used  only  with  the  stencil  paper, 
ink,  and  other  supplies  made  by  the  patent- 
ee, none  of  which  are  patented,  thereby  re- 
serves to  himself  as  patentee  the  exclusive 
right  to  all  unpermitted  uses  which  may  be 
made  of  his  invention  as  embodied  in  the 
machine  sold,  is  a  question  arising  under 
the  patent  lawB»  of  whidh  a  Federal  court 
has  jurisdiction. 

rod.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8  832:    Dec.  Dig.  8  290.*] 

Patents  (8  209*)— License  Restbiotions. 

6.  A  license  restriction  may  lawfully  ba 
imposed  on  the  purchaser  of  a  rotary  mim- 
eograph, that  the  machines  sold  may  ba 
used  only  with  the  stencil  paper,  ink,  and 
other  supplies  made  by  the  patentee,  al- 
though they  are  all  unpatented. 

CEd.  Note.— For  other  cases,  see  Patents,  Cent 
Dig.  88  800.  803 :    Dec.  Dig.  8  2W.*] 

Patents     (8    3* )  —  Monopoly  ^  LibbbaZi 
constbuction. 

7.  The  statute  creating  and  guarantying 
to  an  inventor  the  exclusive  right  to  his 
patent  will  be  so  construed  as  to  give  ef- 
fect to  the  broad  public  policy  intended  to 
be  subserved  in  granting  the  monopoly. 

CEd.  Note.— For  other  cases,  see  Patents,  Cent. 
Dig.  8  8 :    Dec.  Dig.  8  8.*] 

Patents     (8    259*)  —  Contbibutobt    In- 
fbinoement. 

8.  The  sale  of  ink  to  a  purchaser  of  a 
rotary  mimeograph  sold  witn  a  license  re- 
striction that  it  could  be  used  only  with  the 
Ink  supplied  by  the  patentee,  with  the  ex- 
pectation that  the  iuK  sold  would  be  used 
in  connection  with  such  mimeograph,  con- 
stitutes  contributory   infringement   of   the 

patent. 

CBd.  Note.— For  other  cases,  see  Patents,  Cent. 
Dig.  88  400-402:    Dec.  Dig.  8  259.*] 

Couets  (8  384*)--QuESTioNS  Ceetified. 

0.  Defendants  in  an  action  for  contribu- 
tory infringement  of  a  patented  rotary 
mimeograph  by  a  sale  of  ink  to  the  pur* 
chaser  in  violation  of  a  license  restriction 
that  it  should  be  used  only  with  the  ink 
made  by  the  patentee  cannot,  where  the 
facts  certified  to  the  United  States  Su- 
preme Court  state  that  they  made  a  direct 
sale  of  the  ink  to  the  user  of  the  patented 
article  with  knowledge  that,  under  the  li- 
cense from  the  patentee,  she  could  not  use 
such  ink  in  connection  with  the  machine 
without  infringement  of  the  monopoly  of 
the  patent,  and  that  the  sale  was  madt 


•For  other  esses  see  same  tople  A I  vuicbxb  in  Deo,  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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with  the  ezpectation  that  it  would  be  vied 

in  oonnection  with  nich  mimeograph,  claim 

that  the  sale  of  the  ink  was  not  an  inf rinffe> 

ment   as   it   might  be   need   in   a  nonm- 

fringing  way. 

[Bd.  Note.— For  other  casee,  tee  Gourts,  Cent. 
Dig.  i  1021;    Dec  Dig.  |  3M.*] 

[No.  20.] 

Argued  October  27,  1011.     Decided  March 

11,  1012. 

ON  A  CERTIFIGATB  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  presenting  a  question 
as  to  whether  a  sale  of  ink  to  a  purchaser 
of  a  rotary  mimeograph,  with  license  re- 
stricting its  use  only  with  ink  made  by 
the  patentee,  with  the  ezpectation  that  it 
would  be  used  in  connection  with  such 
mimeograph,  constitutes  contributory  in- 
fringement of  a  patent.  Answered  in  the 
afl&rmative. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  t.  Briesen  and  Antonio 
Knauth  for  Henry  et  al. 

Messrs.  Frederick  P.  Fish  and  Samuel 
Owen  Edmonds  for  the  A.  B.  Dick  Com- 
pany. 

*  Mr.  Justice  liurton  delivered  the  opinion 
«f  the  court: 

This  cause  comes  to  this  court  upon  a 
eertificate  under  the  6th  section  of  the  court 
of  appeals  act  of  March  3,  1801.  [26  Stat. 
at  L.  828,  chap.  617,  U.  S.  Comp.  Stat  1001, 
p.  650.] 

The  facts  and  the  questions  certified, 
omitting  the  terms  of  the  injunction  award- 
ed by  the  circuit  court,  are  these : 

"This  action  was  brought  by  the  com- 
plainant, an  Illinois  corporation,  for  the 
infringement  of  two  letters  patent,  owned 
by  the  complainant,  covering  a  stencil-du- 
plicating machine  known  as  the  'Rotary 
Mimeograph.'  The  defendants  are  doing 
business  as  copartners  in  the  city  of  New 
York.  The  complainants  sold  to  one  Chris- 
tina B.  Skou,  of  New  York,  a  Rotary  Mimeo- 
graph embodying  the  invention  described 
and  claimed  in  said  patents  under  license 
which  was  attached  to  said  machine,  as  fol- 
lows: 

^license  Restriction. 

This  machine  is  sold  by  the  A.  B.  Dick 
Company  with  the  license  restriction  that 
It  may  be  used  only  with  the  stencil  paper, 
Ink,  and  other  supplies  made  by  A.  B.  Dick 
Company,  Chicago,  U.  S.  A. 

The  defendant  Sidney  Henry  sold  to 
Miss  Skou  a  can  of  ink  suitable  for  use  up- 
on said  mimeograph,  with  knowledge  of  the 
■aid  lieenM  agreement^  and  with  th«  «pee- 


tation  that  it  would  be  uied  in  connection  J{ 
with* said  mimeograph.     The  ink  sold  to  * 
Miss  Skou  was  not  covered  by  the  elaima  of 
said  patent." 

"Question  Certified. 

'IJpon  the  facts  above  set  forth  tho 
question  concerning  which  this  court  de- 
sires the  instruction  of  the  Supreme  Court 
is: 

"Did  the  acts  of  the  defendants  constitnto 
contributory  infringement  of  the  complain* 
ant's  patents!" 

There  could  have  been  no  contributory 
infringement  by  the  defendants  unless  tho 
use  of  Miss  Skou's  machine  with  ink  not 
made  by  the  oomplainants  would  have  been 
a  direct  infringement.  It  is  not  denied  that 
she  accepted  the  machine  with  notice  of  tho 
conditions  under  which  the  patentee  eon* 
sented  to  its  use.  Nor  is  it  denied  that 
thereby  she  agreed  not  to  use  the  machine 
otherwise.  What  defendants  say  is  that 
this  agreement  was  collateral,  and  that  its 
validity  depended  upon  principles  of  gen- 
eral law,  and  that  if  valid  the  only  remedy 
is  such  as  is  afforded  by  general  principles 
of  law.  Therefore,  they  say  that  the  suit 
is  not  one  arising  under  the  patent  law,  and 
one  not  cognizable  in  a  Federal  court,  unlen 
diversity  of  citizenship  exists. 

But  before  coming  to  the  question  whether 
this  is  a  suit  of  which  the  circuit  court 
had  jurisdiction  as  a  suit  arising  under  tho 
patent  law,  it  may  be  well  to  notice  an  ar- 
gument against  jurisdiction,  based  upon  tho 
suggestion  that  if  a  breach  of  such  a  license 
restriction  will  support  a  suit  for  infringe- 
ment, direful  results  will  follow.  Chief 
among  the  results  suggested  are,  an  en- 
croachment upon  the  authority  of  the  state 
courts  and  an  extension  of  the  jurisdiction 
of  the  Federal  courts.  And  to  swell  tho 
grievance  it  is  said  that  if  it  be  held  that 
a  breach  of  such  a  restriction  will  support  a 
suit  for  infringement,  parties  will  be  de- 
prived of  the  right  to  have  the  validity  and 
import  of  the  license  restriction  determined  Ji 
by  the  general  law/and  be  compelled  to  have* 
their  rights  determined  by  the  patent  law. 

We  are  unable  to  assent  to  these  sugges- 
tions. We  do  not  prescribe  the  jurisdiction 
of  courts.  Federal  or  state,  but  only  g^va 
effect  to  it  as  fixed  by  law.  If  a  bill  asserts 
a  right  under  the  patent  law  to  sell  a 
patented  machine  subject  to  restrictions  as 
to  its  use,  and  alleges  a  use  in  violation  of 
the  restrictions  as  an  infringement  of  the 
patent,  it  presents  a  question  of  the  ex- 
tent of  the  patentee's  privilege,  which,  if 
determined  one  way,  brings  the  prohibited 
use  within  the  provisions  of  the  patent  law» 
or,  if  determined  the  other  way,  brings  into 
operation  only  principles  of  general  law. 
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Olmously,  a  fuit  for  infringement^  which 
must  turn  upon  the  scope  of  the  monopoly 
or  priyilege  secured  to  a  patentee,  presents 
a  ease  arising  under  the  patent  law.  The 
jurisdiction  of  the  circuit  court  over  such 
eases  has,  for  more  than  a  century,  been 
twelusive,  by  the  express  terms  of  the  stat- 
ute, although,  for  the  most  part,  its  juris- 
diction over  other  kinds  of  suits  arising  un- 
der the  Constitution  and  laws  of  the  United 
States  is  only  concurrent  with  that  of  the 
state  courts. 

The  suggestion,  therefore,  that  we  should 
refrain  from  ruling  that  a  patentee  may  sell 
a  patented  machine  subject  to  restrictions  as 
to  its  use,  and  may  predicate  infringement 
upon  a  use  in  violation  of  the  restrictions, 
lest  such  a  ruling  may  draw  to  the  Federal 
courts  cases  which  otherwise  would  not  come 
to  them,  cannot  be  sustained  without  pla- 
eing  our  decision  upon  considerations  which 
are  quite  apart  from  the  law.  This,  of 
course^  we  may  not  do.  In  determining 
questions  of  jurisdiction,  this  court  has  ner- 
er  shirked  the  responsibility  of  maintaining 
tiie  lines  of  separation  defined  in  the  Con- 
stitution and  the  laws  made  in  pursuance 
thereof,  but,  on  the  contrary,  has  been  ever 
watchful  to  maintain  those  lines  as  obliga* 

2  tory  alike  upon  all  courts  and  all  suitors. 

*    *We  oome,  then,  to  the  question  whether  a 
suit  for  infringement  is  here  presented. 

That  the  license  agreement  constitutes  a 
contract  not  to  use  the  machine  in  a  pro- 
hibited manner  is  plain.  That  defendants 
might  be  sued  upon  the  broken  contract, 
or  for  its  enforcement,  or  for  the  forfeiture 
of  the  license,  is  likewise  plain.  But  if,  by 
the  use  of  the  machine  in  a  prohibited  way. 
Miss  8kou  infringed  the  patent,  then  she  is 
also  liable  to  an  action  under  the  patent  law 
for  infringement.  Now  that  is  primarily 
what  the  bill  alleged,  and  this  suit  is  one 
brought  to  restrain  the  defendants  as  aiders 
and  abettors  to  her  proposed  infringing 
use. 

That  the  patentee  may  waive  the  tort  and 
sue  upon  the  broken  contract,  or  in  as- 
sumpsit, is  elementary.  3  Robinson,  Pat^ 
ents,  §§  1225,  1260,  and  notes;  Steam  Stone 
Cutter  Co.  v.  Sheldon,  21  Blatchf.  260,  16 
B^d.  608;  Pope  Mfg.  Co.  ▼.  Owsley,  27  Fed. 
100;  Button-Fastener  Case,  36  L.RJ^.  728, 
26  C.  C.  A.  287,  47  U.  S.  App.  146,  77  Fed. 
288,  291;  Wilson  v.  Sandford,  10  How.  99, 
13  L.  ed.  344.  But  if  the  patentee  elect  to 
waive  the  tort,  and  sue  upon  the  eovenants, 
or  for  a  breach  of  oontract,  the  suit  would 
not  be  one  dependent  upon  or  arising  out  of 
the  patent  law,  and  a  Federal  court  would 
have  no  jurisdiction  unless  diversity  of  dti- 
eenship  existed.  3  Robinson,  Patents, 
§  1250 ;  Magic  Ruffle  Co.  v.  Elm  City  Co.  13 
Blatchf.  161,  Fed.  Cas.  No.  8,049;   Good- 


year V.  Union  India  Rubber  Co.  4  Blatchf. 
63,  Fed.  Cas.  No.  6,686;  Goodyear  v.  Con- 
gress Rubber  Co.  3  Blatchf.  449,  Fed.  Cas. 
No.  5,666.  This  would  be  so  although  the 
damages  for  a  breach  would  be  measured  by 
the  loss  resulting  from  the  infringement. 
Magic  Ruffle  Co.  v.  Elm  City  Co.  13  Blatchf. 
161,  Fed.  Cas.  No.  8,949.  After  such  a  re- 
covery in  assumpsit,  no  further  damages  for 
the  infringement  can  be  claimed.  Steam 
Stone  Cutter  Co.  v.  Sheldon,  21  Blatchf.  260, 
16  Fed.  608. 

The  remedy  which  the  complainant  seeks 
may  often  determine  whether  the  suit  is 
one  arising  under  the  patent  law,  and  cog- 
nizable only  in  a  court  of  the  United  States, 
or  one  upon  a  contract  between  the  patentee 
and  his  assigns  or  licensees,  and  therefore  i 
cognizable  in  a*state  court,  unless  there  be< 
diversity  of  citizenship.  Thus,  a  bill  to  en* 
force  a  contract  concerning  the  title  to  a 
patent,  or  an  interest  therein,  or  to  declare 
a  forfeiture  of  an  assignment  of  an  interest 
in  a  patent,  or  even  a  license  to  make,  sell* 
or  use  the  patented  thing,  or  an  action  to 
recover  damages  for  a  breach  of  a  contract 
relating  to  a  patent  or  a  license  thereunder, 
would  not  because  of  the  character  of  reme- 
dy or  relief  sought,  be  a  suit  cognizable  ia 
a  United  States  court,  although  the  facts 
stated  might  have  justified  a  suit  for  is- 
fringement  in  a  United  States  court,  if  the 
complainant  had  elected  that  remedy.  T« 
sustain  the  contention  that  a  breach  of  the 
implied  agreement  not  to  use  the  machine  in 
question  except  in  a  particular  way  might 
have  supported  a  suit  to  forfeit  the  license, 
or  an  action  for  damages  upon  the  broken 
contract,  counsel  have  cited  and  commented 
at  great  length  upon  the  cases  of  Wilson  ▼. 
Sandford,  10  How.  99,  13  L.  ed.  344;  Dale 
Tile  Mfg.  Co.  T.  Hyatt,  126  U.  S.  46, 31  L.  ed. 
683,  8  Sup.  Ct  Rep.  766 ;  Albright  v.  Teas, 
106  U.  S.  613,  27  L.  ed.  296,  1  Sup.  Ct  Rep. 
650;  Hartell  v.  TUghman,  99  U.  S.  647,  25 
L.  ed.  367;  Pratt  v.  Paris  Gaslight  ft  Cofcs 
Co.  168  U.  8.  255,  42  L.  ed.  468,  18  Sup. 
Ct  Rep.  62;  Keeler  v.  Standard  Folding  Bed 
Co.  167  U.  8.  659,  39  L.  ed.  848,  15  Sup.  Ct 
Rep.  738 ;  and  E.  Bement  ft  Sons  v.  National 
Harrow  Co.  186  U.  8.  70,  46  L.  ed.  1058,  22 
Sup.  Ct.  Rep.  747;  but  an  examination  of 
these  cases  will  disclose  that  while  in  soma 
of  them  a  suit  for  infringement  might  have 
been  brought,  the  complainants  had  in  fael 
brought  suits  to  set  aside  or  enforce  con- 
tracts relating  to  patents,  or  licenses  under 
patents.  They  were  therefore  not  "patent 
cases,"  but  cases  determinable  upon  princi- 
ples of  general  law.  In  Bxcelsior  Woodaa 
Pipe  Co.  ▼.  Pacific  Bridge  Co.  185  U.  a  282, 
46  L.  ed.  910,  22  Sup.  Ct  Rep.  681,  Ms» 
Jostiee  Brown  reviews  the  eases  sad  thwrnu 
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80  plainly  why  they  were  not  patent  cases 
that  we  shall  only  refer  to  that  opinion. 

To  support  their  contention  that  the 
only  remedy  for  a  violation  of  the  license  un- 
der which  Miss  Skou  acquired  her  machine 
is  one  in  the  state  courts,  counsel  quote  a 
paragraph  from  the  same  opinion  in  these 
•words:    **Now,  it  may  be  freely  conceded 

•  that  if  the  licensee  had  failed  to* observe 
any  one  of  the  three  conditions  of  the  li- 
cense, the  licensor  would  have  been  obliged 
to  resort  to  the  state  courts,  either  to  re- 
cover the  royalties  or  to  procure  a  revoca- 
tion of  the  license.  Such  suit  would  not 
involve  any  question  under  the  patent  law." 
But  the  three  conditions  of  the  license  there 
referred  to  were:  First,  to  pay  royalties; 
second,  that  the  transferee  would  not  trans- 
fer or  assign  the  license  without  consent  of 
the  licensor;  third,  that  the  failure  to  use 
the  license  in  the  manufacture  of  pipe 
should  operate  to  revoke  it.  It  is  evident 
that  the  licensee  would  not  have  infringed 
the  patent  by  either  failing  to  pay  royalties, 
by  assigning  the  license,  or  by  neglecting  to 
use  his  privilege.  The  licensor  would  dear- 
ly have  been  compelled  to  rely  wholly  upon 
his  contract,  as  such,  in  any  suit  for  the  vio- 
lation of  any  of  the  conditions  named. 

The  test  of  jurisdiction  is  this:  Does  the 
complainant  "set  up  some  right,  title,  or  in- 
terest under  the  patent  laws  of  the  United 
States,  or  make  it  appear  that  some  right 
or  privilege  will  be  defeated  by  one  con- 
struction, or  sustained  by  another,  of  those 
laws?"  Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.  185  U.  S.  282,  46  L.  ed.  910,  22 
Sup.  Ct.  Rep.  681;  Pratt  v.  Paris  Gaslight 
ft  Coke  Co.  168  U.  S.  255,  259,  42  L.  ed.  458, 
460,  18  Sup.  Ct.  Rep.  62;  White  v.  Rankin, 
144  U.  S.  628,  36  L.  ed.  569, 12  Sup.  Ct  Rep. 
768. 

The  bill  alleges  that  the  complainant's 
patent  has  been  infringed  by  the  breach  of 
the  conditions  upon  which  the  patented  ma- 
chine was  sold.  The  remedy  it  seeks  is  an 
injunction  against  indirect  infringement  by 
the  defendants.  The  facts  stated  upon  the 
face  of  the  bill  may  be  insufficient  to  show 
an  infringement  of  the  patent;  but  the 
right  to  treat  the  conduct  of  the  defendants 
as  an  indirect  infringement  is  a  right  which 
the  complainant  sets  up  as  arising  under 
the  patent  law.  One  construction  of  the 
scope  of  the  grant  will  bustain  the  rights  as- 
serted, if  the  facts  be  as  alleged,  and  an- 
^•ther  will  defeat  those  rights. 

•  *  Whether  a  patentee  may  lawfully  impose 
such  restrictions,  and  whether  their  viola- 
tion constitutes  an  infringement,  are  obvi- 
eusly  questions  arising  under  the  patent  law. 
In  Littlefield  v.  Perry,  21  Wall.  205,  222. 
22  L.  ed.  577,  579,  this  court  said:  "An  ac- 
tion which  raises   a  question   of  infringe- 


ment is  an  action  arising  Hmder  the  law;' 
and  one  who  has  the  right  to  sue  for  the  in- 
fringement may  sue  in  the  circuit  court. 
Such  a  suit  may  involve  the  construction 
of  a  contract  as  well  as  the  patent,  but  that 
will  not  6ust  the  court  of  its  jurisdiction. 
If  the  patent  is  involved,  it  carries  with  it 
the  whole  case." 

Although  the  complainant  might  have 
sued  upon  the  broken  contract,  or  brought  a 
bill  to  declare  a  forfeiture  of  the  licensee's 
rights  for  breach  of  the  implied  covenant  to 
operate  it  only  in  connection  with  materials 
supplied  by  it,  it  has  elected  to  sue  for  in* 
fringement  To  quote  from  Judge  Ship- 
man's  opinion  in  Magic  Ruffle  Co.  v.  Elm 
City  Co.  supra:  "It  was  competent  for  the 
complainants  to  take  either  one  of  the  two 
remedies.  .  .  .  They  could  bring  a  bill 
alleging  an  injury  to  their  exclusive  rights 
under  the  laws  of  the  United  States,  or,  as 
the  residence  of  the  parties  gave  this  court 
jurisdiction,  could  bring  a  proper  suit  sei> 
ting  up  the  breach  of  the  contract  as  tha 
gravamen  of  their  action.** 

That  a  patentee  may  effectually  restrict 
the  time,  place,  or  manner  of  using  a  patent- 
ed machine,  so  that  a  prohibited  use  will 
constitute  an  infringement  of  the  patent,  is 
fully  conceded.  Thus,  in  the  printed  brief, 
counsel  for  defendants  say:  "Aside  from 
such  special  contracts,  an  agreement  that 
the  article  shall  be  used  only  in  a  certain 
manner  can  be  made  only  by  way  of  lease 
of  the  article,  terminating  the  lease  upon 
condition  broken,  or  by  way  of  oonditional 
sale,  by  breach  of  which  the  title  reverts 
to  the  seller."  In  either  such  case,  counsel 
say,  "a  use  of  the  article  in  violation  of  the 
condition  may  terminate  the  lease  or  saleoo 
of  the  article* (which)  would  become  the* 
property  of  the  patentee  again,  and  a  use 
thereof  by  the  lessee  or  purchaser  may  con- 
stitute a  violation  of  the  patent»for  which 
an  infringement  may  lie.  ...  He  can- 
not make  a  sale  with  the  condition  attached 
that  the  article  shall  be  used  or  disposed  of 
in  a  certain  manner,  leaving  the  title,  how- 
ever, in  the  purchaser  in  case  of  a  breach  of 
the  condition." 

The  books  abound  in  cases  upholding  the 
right  of  a  patentee  owner  of  a  machine  to 
license  another  to  use  it,  subject  to  any 
qualification  in  respect  of  time,  place,  man- 
ner, or  purpose  of  use  which  the  licensee 
agrees  to  accept.  Any  use  in  excess  would 
obviously  be  an  infringing  use  and  the  II* 
cense  would  be  no  defense.  8  Robinson, 
Patents,  §§  915,  916,  and  notes.  This  is  so 
elementary  we  shall  not  stop  to  cite  cases. 

The  contention  is  not  that  a  patentee  may 
not  permit  the  use  of  a  patented  thing,  with 
such  qualifications  as  he  sees  fit  to  impose^ 
and  that  a  prohibited  use  will  be  an  infrin- 
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ging  one»  but  that  he  can  only  keep  the  ar- 
ticle within  the  control  of  the  patent  by  re- 
taining the  title.  To  put  the  contention  in 
another  form, — ^it  ie,  that  any  transfer  of 
the  patentee's  property  right  in  a  patented 
machine  carries  with  it  the  right  to  use  the 
entire  invention  so  long  as  the  identity  of 
the  machine  is  preserved,  irrespective  of 
any  restrictions  placed  by  the  patentee  upon 
the  use  of  the  article,  and  accepted  by  the 
buyer.  It  is  said  that  by  such  a  sale  the 
patentee  "disposes  of  all  his  rights  under 
his  patent,  and  thereby  removes  the  article 
from  the  operation  of  the  patent  law."  If 
he  attempts  to  sell  the  machine  for  specified 
uses  only,  and  prohibit  all  others,  the  re- 
striction is  disposed  of  as  constituting  a 
collateral  agreement  such  as  any  vendor  of 
personal  property  might  impose,  and  en- 
forceable, if  valid  at  all^  only  as  a  collateral 
eontraet. 
The  issue  is  a  plain  one.  If  it  be  soimd, 
IJIt  concludes  the  case,  and  our  response 
•  should  be  a  negative  one,  sinot  the  violation 
of  a  mere  collateral  contract,  which  is  not 
also  an  infringement  of  the  patent,  would 
not  be  a  case  arising  under  the  patent  law. 
But  is  it  true  that  where  a  patentee  sells 
his  patented  machine  for  a  specific  and  lim- 
ited use,  he  does  not  thereby  reserve  to  him- 
self, aa  patentee,  the  exclusive  right  to  all 
unpermitted  uses  which  may  be  made  of  his 
invention  as  embodied  in  the  machine  soldf 
Obviously,  this  is  a  question  arising  under 
the  patent  law.  By  a  sale  of  a  patented  ar- 
ticle subject  to  no  conditions,  the  purchaser 
undeniably  acquires  the  right  to  use  the 
article  for  all  the  purposes  of  the  patent,  so 
long  as  it  endures.  He  may  use  it  where, 
when,  and  how  he  pleases,  and  may  dispose 
of  the  same  unlimited  right  to  another. 
This  has  long  been  the  settled  doctrine  of 
this  and  all  patent  courts.  Mitchell  v.  Haw- 
ley,  16  Wall.  644,  21  L.  ed.  322;  Livingston 
v.  Woodworth,  16  How.  646,  650,  14  L.  ed. 
809,  811;  Adams  v.  Burke,  17  Wall.  453,  466, 
21  L.  ed.  700,  703;  Folding  Bed  Case,  157 
U.  S.  659,  666,  39  L.  ed.  848,  860,  16  Sup.  Ct. 
Rep.  738.  By  such  an  unconditional  sale 
of  the  thing  patented  it  is  said  to  be  "no 
longer  within  the  limits  of  the  monopoly. 
It  passes  outside  of  it,  and  is  no  longer 
under  the  protection  of  the  act  of  Congress." 
In  the  cases  cited  above,  as  well  as  in 
the  leading  case  of  Bloomer  v.  McQuewan, 
14  How.  639,  14  L.  ed.  632,  the  statement 
that  a  purchaser  of  a  patented  machine  has 
an  unlimited  right  to  use  it  for  all  the 
purposes  of  the  invention,  so  long  as  the 
identity  of  the  machine  is  preserved,  was 
made  of  one  who  bought  unconditionally; 
that  is,  subject  to  no  specified  limitation 
upon  his  right  of  use.  The  question  of  the 
affect  of  limitations  upon  the  right  of  use 


arose,  however,  In  Mitchell  v.  Hawley,  and 
there  ws  find  ths  distinction  was  deemed 
material  and  the  effect  declared. 

In  that  ease  one  Taylor  was  the  patentee^ 
under  a  grant  for  a  term  of  fourteen  years, 
for  a  machine  for  felting  hats.  By  what 
Mr.  Justice  Clifford  calls  "a  conveyance  or 
license,  subject  to  certain  restrictions  org 
limitations,"  *  one  Bay  ley  was  given  ths* 
"exclusive  right  to  make  and  use  and  to 
license  to  others  the  right  to  use  the  said 
machines  in  the  states  of  Massachusetts 
and  New  Hampshire,  during  the  remainder 
of  the  original  term  of  said  letters  patent," 
subject  to  a  stipulation  that  "the  licensee 
shall  not  in  any  way  or  form  dispose  or 
sell  or  grant  any  license  to  use  the  said 
machines  beyond  the  expiration  of  the  orig- 
inal term.*'  There  was  also  a  provision 
that  if  the  term  of  the  patent  should  ba 
extended,  Bayley  should  have  the  right  to 
control  the  same  in  those  two  states,  upon 
paying  a  reasonable  compensation,  etc. 

Bayley,  as  such  licensee,  made  and  sold 
four  machines  to  the  appellant  Mitchell, 
with  the  rig}it  to  use  them  for  felting  hats 
in  the  town  of  Haverhill,  Massachusetts, 
'^lnder  Taylor's  patent  bearing  date  May 
3,  1864."  Before  the  patent  expired  it  was 
extended  for  the  further  term  of  seven  years, 
the  benefits  of  which  extension  for  tho 
said  two  states  were  assigned  to  the  a^ 
pellee  Hawley.  Hawley  then  filed  his  bill 
to  restrain  Mitchell  from  using  the  four 
identical  machines  which  had  been  sold  to 
him  by  Bayley.  From  a  decree  restraining 
their  further  use  Mitchell  appealed.  Mr. 
Justice  Clifford,  before  stating  the  facts 
upon  which  the  judgment  must  rest  as  to 
the  right  of  Mitchell  as  the  purchaser  of 
the  machines  to  continue  their  use  after  tho 
expiration  of  the  original  term  of  Taylor's 
patent,  and  after  directing  attention  to 
what  he  termed  "the  well-grounded  distino 
tion  between  the  grant  of  the  right  to  make 
and  vend  the  patented  machine  and  ths 
grant  of  the  right  to  use  it,"  which,  he 
says,  "was  first  satisfactorily  pointed  out 
by  the  late  Chief  Justice  Taney,  with  his 
accustomed  clearness  and  precision,"  says: 

"Purchasers  of  the  exclusive  privilege  of 
making  or  vending  the  patented  machine 
hold  the  whole  or  a  portion  of  the  franchise 
which  the  patent  secures,  depending  upon 
the  nature  of  the  conveyance,  and,  of  course,  v4 
the  interests  which  the  purchaser  acquires  • 
terminates  at  the  time  limited  for  its  oon- 
tinuance  by  the  law  which  created  the  fran^ 
chise,  unless  it  is  expressly  stipulated  to 
the  contrary.  But  the  purchaser  of  the 
implement  or  machine  for  the  purpose  of 
using  it  in  the  ordinary  pursuits  of  life 
stands  on  different  grounds,  as  he  does  not 
acquire  any  right  to  construet  another  map 
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ehine,  either  for  his  own  use  or  to  be 
vended  to  another  for  any  purpose.  Com- 
plete title  to  the  implement  of  machine 
purchased  becomes  Tested  in  the  vendee 
by  the  sale  and  purchase,  but  he  acquires 
no  portion  of  the  franchise,  as  the  machine, 
when  it  rightfully  passes  from  the  patentee 
to  the  purchaser,  ceases  to  be  within  the 
limits  of  the  monopoly." 

In  the  succeeding  paragraph  he,  in  effect, 
limits  what  was  above  said  to  unconditional 
■ales  of  such  patented  machines  by  adding 
this: 

'Tatented  implements  or  machines  sold 
to  be  used  in  the  ordinary  pursuits  of  life 
become  the  private  individual  property  of 
the  purchasers,  and  are  no  longer  specific- 
ally protected  by  the  patent  laws  of  the 
state  where  the  implements  or  machines 
are  owned  and  used.  Sales  of  the  kind 
may  be  made  by  the  patentee  with  or  with- 
out conditions,  as  in  other  cases ;  but  where 
the  sale  is  absolute,  and  without  any  con- 
ditions, the  rule  is  well  settled  that  the 
purchaser  may  continue  to  use  the  imple- 
ment or  machine  purchased  until  it  is  worn 
out,  or  he  may  repair  it  or  improve  upon 
it  as  he  pleases,  in  same  manner  as  if  deal- 
ing with  property  of  any  other  kind." 

The  force  and  bearing  of  this  opinion 
eannot  be  escaped  by  investing  that  the 
eourt  was  referring  to  mere  common-law 
contractual  conditions,  for  the  suit  was  to 
restrain  infringement  by  the  use  of  four 
machines  which  had  been  sold,  not  leased. 

That  the  bill  was  one  alleging  and  seek- 
ing to  enjoin  further  use  as  an  infringe- 
ment of  the  patent  is  shown  by  the  state- 
S  ment  that  "they,"  referring  to  the  purchaser 
*  Mitchell  and  those  associated  with  him, 
^appeared  to  the  suit  and  filed  an  answer 
setting  up  as  a  defense  to  the  charge  of 
infringement  that  they  are  by  law  author- 
ized to  continue  to  use  the  four  machines 
just  the  same  under  the  extended  letters 
patent  as  they  had  the  right  to  do  under 
the  original  patent,  when  the  purchase  was 
made  by  those  under  whom  they  claim, 
which  is  the  only  question   in   the  case." 

The  question  argued,  as  shown  by  the 
brief,  as  set  out  in  the  report,  was  there, 
as  here,  that  by  a  sale  of  the  machines 
•they  were  taken  out  of  the  reach  of  the 
patent  law  altogether,  and  that  as  long  as 
the  machines  themselves  lasted,  the  owner 
could  use  them."  For  the  patentee  it  was 
urged  that  "the  right  to  make  and  use 
and  to  license  others  to  use  was  expressly 
limited  by  apt  words,  showing  clearly  an 
intent  that  it  should  not  survive  the  orig- 
inal term  of  the  patent."  This  latter  was 
the  argument  which  prevailed.  Mr.  Justice 
Clifford,  after  referring  to  the  principle 
of  law  that  one  cannot  convey  a  better  title 
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or  right  than  he  has,  said,  touching  the 
restriction  imposed  by  Bayley  on  the  mar 
chines  sold  by  him  to  Mitchell:  "The  form 
of  the  license  which  he  gave  to  the  pur- 
chaser shows  conclusively  that  he  under- 
stood that  he  was  not  empowered  to  give 
a  license  which  should  extend  beyond  that 
limitation."  Later,  referring  to  this  sale 
with  license  to  use,  the  learned  Justice 
says:  "The  terms  of  the  license  which 
the  seller  gave  to  the  purchasers  were  suffi- 
cient to  put  them  upon  inquiry,  and  it  la 
quite  obvious  that  the  means  of  knowledge 
were  at  hand,  and  that  if  they  had  made 
the  least  inquiry  they  would  have  ascer- 
tained that  their  grantor  could  not  give 
them  fuiy  title  to  use  the  machine  beyond 
the  period  of  fourteen  years  from  the  date 
of  the  original  letters  patent,  as  he  was 
only  a  licensee,  and  never  had  any  power 
to  sell  a  machine  so  as  to  withdraw  it  in- 
definitely from  the  operation  of  the  fran- 
chise secured  by  the  patent."  ^ 

The  distinction  between  the  sale  of  a*. 
machine  free  from  specific  restrictions  upon 
the  right  of  use  and  a  sale  subject  to  such 
limitations  becomes  the  more  evident,  in 
view  of  the  fact  that  but  for  the  license  to 
use  only  for  the  remainder  of  the  original 
patent  term  the  purchaser  would  have 
acquired  the  right  to  continue  the  use  dur- 
ing an  extended  term  of  the  same  patent. 
This  was  the  express  holding  in  the  two 
prior  cases  of  Wilson  v.  Rosseau,  4  How. 
646,  11  L.  ed.  1141,  and  Bloomer  v.  Mo- 
Quewan,  14  How.  639,  14  L.  ed.  632,  where 
the  unlimited  right  of  use  by  an  uncon- 
ditional purchaser  was  laid  down  in  the 
strongest  terms,  and  which  cases  are  now 
relied  upon  by  counsel  in  this  case  as  equal- 
ly applicable  to  a  sale  subject  to  a  restrict- 
ed use. 

It  is  obvious  that  if  Taylor,  the  patentee, 
could  authorize  Bayley  to  make  and  sell 
the  patented  machines,  subject  to  the  re- 
striction that  he  should  not  sell  for  use 
beyond  the  terms  of  the  original  patent, 
and  that  a  purchaser  of  the  machines  so 
made  and  sold  by  Bayley,  with  notice,  would 
infringe  the  extended  patent  by  a  use  after 
the  original  term  had  expired,  it  is  because 
the  exclusive  right  of  the  patentee  embraces 
the  right  to  make  and  sell  patented  mar 
chines  subject  to  restrictions  upon  the  right 
of  use,  which,  if  not  observed,  will  support 
an  action  for  infringement. 

An  absolute  and  unconditional  sale  oper- 
ates to  pass  the  patented  thing  outside  the 
boundaries  of  the  patent,  because  such  a 
sale  implies  that  the  patentee  consents  that 
the  purchaser  may  use  the  machine  so  long 
as  its  identity  is  preserved.  This  impli- 
cation arises,  first,  because  a  sale  without 
reservation,  of  a  machine  whose  value  eon- 
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si  sis  in  its  use,  for  a  consideration,  carries 
with  it  the  presumption  that  the  right  to 
use  the  particular  machine  is  to  pass  with 
it.  The  rule  and  its  reason  is  thus  stated 
in  Robinson  on  Patents,  vol.  2,  §  824 :  "The 
sale  must  furthermore  be  unconditional. 
Not  only  may  the  patentee  impose  con- 
^  ditions   limiting   the   use   of   the   patented 

•  article,  *  upon  his  grantees  and  express 
licensees,  but  any  person  having  the  right 
to  sell  may,  at  the  time  of  sale,  restrict 
the  use  of  his  vendee  within  specific  bound- 
aries of  time  or  place  or  method,  and  these 
will  then  become  the  measure  of  the  im- 
plied license  arising  from  the  sale." 

The  argument  for  the  defendants  ignores 
the  distinction  between  the  property  right 
in  the  materials  composing  a  patented  ma^ 
chine,  and  the  right  to  use  for  the  purpose 
and  in  the  manner  pointed  out  by  the  patent. 
The  latter  may  be  and  often  is  the  greater 
element  of  value,  and  the  buyer  may  desire 
it  only  to  apply  to  some  or  all  of  the 
uses,  included  in  the  invention.  But  the 
two  things  are  separable  rights.  If  sold 
unreservedly  the  right  to  the  entire  use  of 
the  invention  passes,  because  that  is  the 
implied  intent;  but  this  right  to  use  is 
nothing  more  nor  less  than  an  unrestricted 
license  presumed  from  an  unconditional  sale. 
A  license  is  not  an  assignment  of  any  in- 
terest in  the  patent.  It  is  a  mere  permis- 
sion granted  by  the  patentee.  It  may  be  a 
license  to  make>  sell,  and  use,  or  it  may 
be  limited  to  any  one  of  these  separable 
rights.  If  it  be  a  license  to  use,  it  operates 
only  as  a  right  to  use  without  being  liable 
as  an  infringer.  If  a  licensee  be  sued,  he 
can  escape  liability  to  the  patentee  for  the 
use  of  his  invention  by  showing  that  the 
use  is  within  his  license.  But  if  his  use 
be  one  prohibited  by  the  license,  the  latter 
is  of  no  avail  as  a  defense.  As  a  license 
passes  no  interest  in  the  monopoly,  it  has 
been  described  as  a  mere  waiver  of  the  right 
to  sue  by  the  patentee.  2  Robinson,  Patents, 
|§  806,  808. 

We  repeat.  The  property  right  to  a 
patented  machine  may  pass  to  a  purchaser 
with  no  right  of  use,  or  with  only  the  right 
to  use  in  a  specified  way,  or  at  a  specified 
place,  or  for  a  specified  purpose.  The  un- 
limited right  of  exclusive  use  which  is  pos- 
sessed by  and  guaranteed  to  the  patentee 
will  be  granted  if  the  sale  be  unconditional. 
But  if  the  right  of  use  be  confined  by  specific 
S  restriction,  the  use  not  permitted  is  neces- 

•  sariiy  reserved  to  the  patentee.  *  If  that 
reserved  control  of  use  of  the  machine  be 
violated,  the  patent  is  thereby  invaded.  This 
right  to  sever  ownership  and  use  is  de- 
ducible  from  the  nature  of  a  patent  mo- 
nopoly and  is  recognized  in  the  eases. 

In  Sawin  ▼.  Quild«  1  GalL  486,  Fed.  CaiL 


No.  12,391,  Mr.  Justice  Story,  as  far  back 
as  1813,  recognized  the  distinction  by  hold- 
ing that  a  sale  of  patented  machines  under 
an  execution  against  the  patentee  did  not 
render  the  sheriff  liable  under  a  statute 
which  made  any  person  liable  who  should 
sell  a  patented  deviee  without  consent  of 
the  patentee,  because  the  sheriff  had  merely 
sold  the  materials,  and  had  not  undertaken 
to  pass  any  right  of  use.  But  in  Wilder 
V.  Kent,  16  Fed.  217,  it  was  held  that  under 
such  an  execution  sale  there  passed  wha^ 
ever  right  of  use  the  debtor  had  if  the  sala 
was  unconditional. 

Judge  Lowell,  in  Porter  Needle  Oo*  ▼. 
National  Needle  Co.  17  Fed.  636,  after 
saying  that  an  absolute  and  unqualified 
sale  of  a  patented  machine  carried  with  it 
the  right  of  use,  said :  "But  the  mere  value 
of  a  patented  machine  is  often,  and  la 
proved  to  be  in  this  ease,  insignificant  in 
comparison  with  the  value  of  its  use;  and 
the  courts  have  permitted  a  severance  of 
ownership  and  right  of  use,  if  the  patentee 
has  chosen  to  dissever  them,  and  if  his 
intent  is  not  doubtful.** 

It  is  plain  from  the  power  of  the  patentet 
to  subdivide  his  exclusive  right  of  use  that 
when  he  makes  and  sells  a  patented  device^ 
that  the  extent  of  the  license  to  use  whieh 
is  earried  by  the  sale  must  depend  upon 
whether  any  restriction  was  placed  upon 
the  use  and  brought  home  to  the  person 
acquiring  the  article. 

That  here  the  patentee  did  not  intend  to 
sell  the  machine  made  by  it  subject  to  an 
unrestricted  use  is,  of  course^  undeniable 
from  the  words  upon  the  machine,  iria^: 

License  Restriction. 

This  machine  is  sold  by  the  A.  B.  Dick  « 
Company,  with  tha*license  restriction  thai? 
it  may  be  used  only  with  the  stencil,  paper, 
ink,  and  other  supplies  made  by  A.  B.  Didc 
Company. 

The  meaning  and  purpose  of  this  restrio- 
tion  was  that  whOe  the  property  In  tha 
machine  was  to  pass  to  the  purchaser,  tha 
right  to  use  the  invention  was  restricted 
to  use  with  other  articles  required  in 
its  practical  operation,  supplied  by  tha 
patentee.  It  was  stated  at  the  bar,  and 
appears  fully  in  the  opinion  of  Judge  Ray 
(140  Fed.  424),  who  decided  the  case  in  the 
dreait  courts  that  the  patentee  sold  its 
machines  at  eost»  er  less,  and  depended  upon 
the  profit  realized  from  the  sale  of  other 
nonpatented  articles  adapted  to  be  used 
with  the  machine,  and  that  it  had  put 
out  many  thousands  of  such  machines  nn* 
der  the  same  license  restriction.  Sudiasale, 
whila  tranalerring  the  property  right  in 
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the  machine,  carries  with  it  only  the  right 
to  luse  it  for  practising  the  invention  accord- 
ing to  the  terms  of  the  license.  To  no 
other  or  greater  extent  does  the  patentee 
consent  to  the  use  of  the  machine.  When 
the  purchaser  is  sued  for  infringement  l^ 
using  the  device,  he  may  defend  by  pleading, 
not  the  general  and  unlimited  license  which 
is  carried  by  an  unconditional  sale,  but 
the  limited  license  indicated  by  the  metal 
tablet  annexed  to  the  machine.  If  the  use 
is  not  one  permitted,  it  is  plainly  an  in- 
fringing use. 

If,  then,  we  assimie  that  the  violation  of 
restrictions  upon  the  use  of  a  machine  made 
and  sold  by  the  patentee  may  be  treated 
as  infringement,  we  come  to  the  question 
of  the  kind  of  limitation  which  may  be  law- 
fully imposed  upon  a  purchaser. 

To  begin  with,  the  purchaser  must  have 
notice  that  he  buys  with  only  a  qualified 
right  of  use.  He  has  a  right  to  assume,  in 
the  absence  of  knowledge,  that  the  seller 
passes  an  unconditional  title  to  the  ma- 
ehine,  with  no  limitations  upon  the  use. 
Where,  then,  is  the  line  between  a  lawful 
and  an  unlawful  qualification  upon  the  use? 

{j  This  is  a  question  of  statutory  construction. 

*  But  with  what  eye*shaU  we  read  a  mean- 
ing into  it?  It  is  a  statute  creating  and 
protecting  a  monopoly.  It  is  a  true  mo- 
nopoly, one  having  its  origin  in  the  ultimate 
authority,  the  Constitution.  Shall  we  deal 
with  the  statute  creating  and  guaranteeing 
the  exclusive  right  which  is  granted  to  the 
inventor  with  the  narrow  scrutiny  proper 
when  a  statutory  right  is  asserted  to  up- 
hold a  claim  which  is  lacking  in  those  moral 
elements  which  appeal  to  the  normal  man? 
Or  shall  we  approach  it  as  a  monopoly 
granted  to  subserve  a  broad  public  policy, 
by  which  large  ends  are  to  be  attained,  and 
therefore  to  be  construed  so  as  to  give 
effect  to  a  wise  and  beneficial  purpose? 
That  we  must  neither  transcend  the  stat- 
ute, nor  cut  down  its  clear  meaning,  is 
plain.  In  £S.  Bement  &  Sons  v.  National 
Harrow  Co.  186  U.  S.  70,  8^92,  46  L. 
ed.  1058,  1068,  1069,  22  Sup.  CL  Rep.  747, 
this  court  quoted  with  approval  the  lan- 
guage of  Chief  Justice  Marshall  in  Qrant 
V.  Raymond,  6  Pet.  218,  241,  8  L.  ed.  376, 
384.  Concerning  the  favorable  view  which 
the  law  takes  as  to  the  protection  extended 
to  the  exclusive  right,  the  court,  through 
Chief  Justice  Marshall,  said: 

^t  is  the  reward  stipulated  for  the  ad- 
vantages derived  by  the  public  for  the  exer- 
tions of  the  individual,  and  is  intended  as 
a  stimulus  to  those  exertions.  The  laws 
which  are  passed  to  give  effect  to  this  pur- 
pose ough^  we  think,  to  be  construed  in 
the  spirit  in  which  tiiey  have  been  made; 
•ad  to  «Eeeate  the  contract  fairly  on  tha 


part  of  the  United  States,  where  the  lull 
benefit  has  been  actually  received,  if  this 
can  be  done  without  transcending  the  in- 
tention of  the  statute,  or  countenancing 
acts  which  are  fraudulent  or  may  prove 
mischievous.  The  public  yields  nothing 
which  it  has  not  agreed  to  yield,  it  receives 
all  which  it  has  contracted  to  receive.  The 
full  benefit  of  the  discovery,  after  its  enjoy* 
ment  by  the  disooverer  for  fourteen  years, 
is  preserved;  and  for  his  exclusive  enjoy* 
ment  of  it  during  that  time  the  public  faith 
is  pledged." 

If  the  patent  be  for  a  machine,  the  mo- 
nopoly extends  to  the  right  of  making,  sell-  ^ 
ing,  and  using,  and  these  are* separable* 
and  substantial  rights.  In  Bloomer  v.  M<^ 
Quewan,  14  How.  639,  647,  14  L.  ed.  532, 
536,  it  is  said  that  the  grant  is  of  "the 
right  to  exclude  everyone  from  making, 
using,  or  vending  the  thing  without  the 
permission  of  the  owner."  In  E.  Bement 
ft  Sons  ▼•  National  Harrow  Co.  186  U.  8.  70, 
90,  46  L.  ed.  1058,  1068,  22  Sup.  Ct  Rep. 
747,  there  was  involved  the  legality  of  cer- 
tain contracts  between  patentees  of  and 
dealers  in  patented  harrows.  The  purpose 
and  effect  of  the  combination  and  of  the 
contracts  between  the  parties  was  to  fix 
and  keep  up  the  prices  at  which  licensees 
might  sell  the  patented  harrows.  It  was 
claimed  that  the  combination  and  contracts 
were  obnoxious  to  the  Sherman  act;  but, 
upon  the  other  side,  it  was  said  that  as  the 
contracts  concerned  only  the  sale  of  patent- 
ed articles,  that  that  act  did  not  apply.  The 
character  of  the  monopoly  granted  under 
the  patent  act  was  therefore  involved. 
Touching  the  right  of  the  patentee  to  ex* 
dude  all  others  from  the  use  of  his  in- 
vention, the  court  quoted  with  approval 
what  was  said  in  the  Button-Fastener  Case, 
36  L.R.A.  728,  25  C.  C.  A.  267,  47  U.  8. 
App.  146,  77  Fed.  288,  as  follows: 

"If  he  see  fit,  he  may  reserve  to  himself 
the  exclusive  use  of  his  invention  or  dis- 
covery. If  he  will  neither  use  his  device 
nor  permit  others  to  use  it,  he  has  but 
suppressed  his  own.  That  the  grant  is 
made  upon  the  reasonable  expectation  that 
he  will  either  put  his  invention  to  practical 
use,  or  permit  others  to  avail  themselves 
of  it  upon  reasonable  terms,  is  doubtless 
true.  This  expectation  is  based  alone  upon 
the  supposition  that  the  patentee's  interest 
will  induce  him  to  use,  or  let  others  use, 
his  invention.  The  public  has  retained  no 
other  security  to  enforce  such  expectations. 
A  suppression  can  endure  but  for  the  life 
of  the  patent,  and  the  disclosure  he  has 
made  will  enable  all  to  enjoy  the  fruit  of 
his  genius.  His  title  is  exclusive,  and  so 
clearly  within  the  constitutional  provisions 
in  respect  of  private  property  that  he  la 
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neither  bound  to  use  his  diseoyery  himBelf 
A  nor  permit  others  to  use  it." 
f  *  In  the  Paper  Bag  Case,  210  U.  8.  405, 
52  L.  ed.  1122,  28  Sup.  Ct.  Bep.  748,  this 
right  to  exclude  others  from  all  use  of  the 
invention  was  held  to  be  so  comprehensive 
that  a  patentee  was  allowed  to  restrain, 
by  injunction,  one  who  was  infringing  his 
patent,  although  he  bad,  during  a  long 
term  of  years,  neither  used  his  invention 
himself,  nor  allowed  others  to  use  it. 

That  there  are  limitations  upon  the  right 
of  vending  and  using  a  patented  machine 
may  be  conceded.  Thus,  if  the  thing  patent- 
ed belong  to  a  class  of  things  which,  on 
account  of  their  inherent  danger  to  the 
public  safety  or  health,  cannot  be  sold  or 
used,  because  prohibited  by  an  exertion  of 
the  police  power  of  a  state,  they  will  not 
be  immune  to  such  a  law  because  patented. 
Upon  this  ground  a  patent  for  "an  improved 
burning  oil"  was  held  not  to  take  the 
article  without  the  operation  of  a  state  stat- 
ute forbidding  the  sale  of  oil  which  was 
unsafe  for  illuminating  purposes.  Patter- 
•on  V.  Kentucky,  97  U.  S.  501,  24  L.  ed. 
1115.  And  so  in  the  Bement  Oase,  the 
court  said  of  this  exclusive  grant  of 
privilege : 

"It  is  true  that  in  certain  eirenmstances 
the  sale  of  articles  manufactured  under  let- 
ters patent  may  be  prevented  when  the  use 
of  such  article  may  be  subject,  within  the 
several  states,  to  the  control  which  they 
may  respectively  impose  in  the  l^itimate 
exercise  of  their  powers  over  their  purely 
domestic  affairs,  whether  of  internal  com- 
merce or  of  police  regulation." 

In  that  case  the  question  was  not  one  of 
infringement,  but  one  arising  in  a  suit  to 
enforce  certain  contracts  directly  restrain- 
ing commerce  in  patented  articles  which 
were  claimed  to  violate  the  Sherman  law, 
although  the  agreements  covered  only 
patented  articles.  The  court,  after  referring 
to  the  exceptions  to  the  patentee's  monopoly 
resulting  from  conflict  with  the  police  power 
of  the  state,  said: 

"Notwithstanding  these  exceptions,  the 
g  general  rule  is  absolute  freedom  in  the  use 
*  or  sale  of  rights  under  the*patent  laws  of 
the  United  States.  The  very  object  of  these 
laws  is  monopoly,  and  the  rule  is,  with  few 
exceptions,  that  any  conditions  which  are 
not  in  their  very  nature  illegal  with  regard 
to  this  kind  of  property,  imposed  by  the 
patentee  and  agreed  to  by  the  licensee  for 
the  right  to  manufacture  or  use  or  sell  the 
article,  will  be  upheld  by  the  courts.  The 
fact  that  the  conditions  in  the  contracts 
keep  up  the  monopoly  or  fix  prices  does 
not  render  them  illegal." 

Now,  if  this  was  a  suit  to  recover  damages 
upon  the  contract  not  to  we  tht  imtchino 


except  in  connection  with  other  article! 
proper  in  its  use,  made  by  the  patentee^  th« 
only  possible  defense  would  be  that  tlw 
agreement  was  one  contrary  to  public  pol- 
icy, in  that  it  affected  freedom  in  the  sale  of 
such  articles  to  the  user  of  such  machines. 
But  that  was  the  nature  of  the  defense  made 
to  the  suit  to  enforce  the  agreements  under 
consideration  in  the  Bement  Case.  The 
court  in  that  case  found  that  the  contracts 
did  include  interstate  commerce  within  their 
provisions  and  restrained  interstate  trader 
but  vnth  reference  to  the  Sherman  act 
[26  Stat,  at  L.  200,  chap.  647,  U.  S.  Comp. 
Stat.  1901,  p.  3200]  said: 

"But  that  statute  clearly  does  not  refer 
to  that  kind  of  a  restraint  of  interstate 
commerce  which  may  arise  from  reasonablo 
and  legal  conditions  imposed  upon  the  a** 
signee  or  licensee  of  a  patent  by  the  owner 
thereof,  restricting  the  terms  upon  which 
the  article  may  be  used  and  the  price  to 
be  demanded  therefor.  Such  a  construction 
of  the  act,  we  have  no  doubt,  was  never 
contemplated  by  its  framers." 

As  to  whether  the  restrictions  upon  ealea 
imposed  by  the  agreements  were  "legal  and 
reasonable  conditions,"  the  court  said: 

"The  provision  in  regard  to  the  price  al 
which  the  licensor  would  sell  the  article 
manufactured  under  the  license  was  also 
an  appropriate  and  reasonable  condition. 
It  tended  to  keep  up  the  price  of  the  im^jj 
plements*manufactured  and  sold,  but  that* 
was  only  recognizing  the  natiire  of  the 
property  dealt  in,  and  providing  for  its 
value  so  far  as  possible.  This  the  partief 
were  legally  entitled  to  do.  The  owner  of 
a  patented  article  can,  of  course,  charge 
such  price  as  he  may  choose,  and  the  owner 
of  a  patent  may  assign  it  or  sell  the  right 
to  manufacture  and  sell  the  article  patented 
upon  the  condition  that  the  assignee  shall 
charge  a  certain  amount  for  such  article." 

If  the  stipulation  in  an  agreement  between 
patentees  and  dealers  in  patented  articles, 
which,  among  other  things,  fixed  a  price 
below  which  the  patented  articles  should 
not  be  sold,  would  be  a  reasonable  and  valid 
condition,  it  must  follow  that  any  other 
reasonable  stipulation,  not  inherently  vio- 
lative of  some  substantive  law,  imposed  by 
a  patentee  as  part  of  a  sale  of  a  patented 
machine,  would  be  equally  ralid  and  en- 
forceable. It  must  also  follow  that  if  the 
stipulation  be  one  which  qualifies  the  right 
of  use  in  a  machine  sold  subject  thereto, 
so  that  a  breach  would  give  rise  to  a  right 
of  action  upon  the  contract,  it  would  be  at 
the  same  time  an  act  of  infringement,  giving 
to  the  patentee  his  choice  of  remedies. 

But  it  has  been  very  earnestly  said  that 
a  condition  restricting  the  buyer  to  use  it 
only  in  connection  with  ink  made  fa^  ttn 
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patentee  is  one  of  a  eharaeter  which  gives 
to  a  patentee  the  power  to  extend  his 
monopoly  so  as  to  cause  it  to  embrace  any 
subject,  not  witliin  the  patent,  which  he 
ehooaes  to  require  that  the  invention  shall 
be  used  in  connection  with.  01  course,  the 
argument  does  not  mean  that  the  e£Pect  of 
such  a  condition  is  to  cause  things  to  become 
patented  which  were  not  so  without  the 
requirement.  The  stencil,  the  paper,  and 
the  ink  made  by  the  patentee,  will  oon- 
tinue  to  be  unpatented.  Anyone  will  be  as 
free  to  make,  sell,  and  use  like  articles  as 
they  would  be  without  this  restriction,  save 
in  one  particular, — namely,  they  may  not 
IJ  be  sold  to  a  user  of  one  oi  the  natentee's 
*  machines  with  intent  that  they  shall  be 
used  in  violation  of  the  license.  To  that 
extent  eompetition  in  the  sale  of  such 
articles,  for  use  with  the  machine,  will  be 
affected;  for  sale  to  such  users  for  infrinf^ 
hig  purposes  will  constitute  eontributory 
infringement.  But  the  same  consequence 
lesults  from  the  sale  of  any  artiole  to  one 
who  proposes  to  associate  it  with  other 
articles  to  infringe  a  patent,  when  such 
purpose  is  known  to  the  seller.  But  could 
it  be  said  that  the  doctrine  of  eontributory 
infringement  operates  to  extend  the  monop- 
oly of  the  patent  over  subjeets  not  within 
it  because  one  subjects  himself  to  the 
penalties  of  the  law  when  he  sells  unpatent- 
ed things  for  an  infringing  usef  If  a  pat- 
entee says,  "I  may  suppress  my  patent  if 
I  will.  I  may  make  and  have  made  devices 
under  my  patent,  but  I  will  neither  sell  nor 
permit  anyone  to  use  the  patented  things,** 
he  is  within  his  right,  and  none  can  com- 
plain.  But  if  he  says,  'T.  will  seU  with  the 
right  to  use  only  with  other  things  proper 
for  using  with  the  machines,  and  I  will 
sell  at  the  actual  cost  of  the  machines  to 
me,  provided  you  will  agree  to  use  only  sudh 
articles  as  are  made  by  me  in  connection 
therewith," — if  he  chooses  to  take  his  profit 
in  this  way,  instead  of  taking  it  by  a  higher 
price  for  the  machines,  has  he  exceeded  his 
exclusive  right  to  make,  sell,  and  use  his 
patented  machines?  The  market  for  the 
sale  of  such  articles  to  the  users  of  his 
machine,  which,  by  such  a  condition,  he 
takes  to  himseV,  was  a  market  which  he 
alone  created  by  the  making  and  selling  of 
a  new  invention.  Had  he  kept  his  invention 
te  himself,  no  ink  could  have  been  sold 
by  others  for  use  upon  machines  embodying 
that  invention.  By  selling  it  subject  to 
the  restriction,  he  took  nothing  from  others 
and  in  no  wise  restricted  their  legitimate 
market. 

A  like  objection  has  been  made  against 
Injunctions  restraining  the  sale  for  infring- 
ing purposes  of  a  single  element  in  a  patent 
•BmbinatSoii.     II  was  said  that  to  enjoin 


such  sales,  althou|^  the  thing  sold  was  in-g 
tended* to  be  used  with  other  elements  to* 
complete  an  infringing  combination,  was 
to  extend  the  scope  of  the  patent  so  as  to 
give  to  the  patentee  the  same  advantage 
as  if  the  element  had  been  claimed  alone. 
But  in  Davis  Electrical  Works  v.  Edison 
Electric  Li|^t  Co.  8  C.  C.  A.  615,  619,  21 
U.  S.  App.  74,  83,  60  Fed.  276,  280,  Judge 
Putnam  answered  this,  saying: 

''Neither  in  such  instances,  nor  in  the 
ease  at  bar,  is  the  course  of  the  law  to  be 
turned  aside  because  the  practical  result 
may  be  to  give  a  patentee  for  the  time  be- 
ing more  than  the  Patent  Office  oontem- 
plated,  nor  is  the  patentee  to  be  deprived 
of  his  just  rights  because  under  some  cir* 
cumstanees  he  gets  incidental  advantages 
beyond  what  he  expressly  bargained  for. 
We  do  not  in  terms  give  the  patentee  the 
benefit  of  a  daim  for  the  filament  aloncy 
nor  prohibit  its  use  in  some  other  oom- 
bination  than  that  set  out  in  the  second 
claim  if  some  ingenins  way  of  making  such 
other  combination  is  ever  disoovered.** 

In  Thomson-Houston  Electric  Co.  ▼.  Ksl- 
sey  Ekctrie  R.  Specialty  Co.  72  Fed.  1016^ 
the  language  was  adopted  by  Judge  Town* 
send. 

Neither  can  we  see  that  the  liability  of 
the  defendants  for  aiding  and  abetting  an 
infringing  use  by  Miss  Skou  would  be  dif- 
ferent whether  she  had  made  her  machine 
in  open  defiance  of  the  rights  of  the  pat- 
entee^ or  had  bought  it  under  conditions 
limiting  her  right  of  use.  If  she  had  made 
it,  she  would  have  been  liable  to  an  action 
for  infringement  for  making;  and  if  she 
used  it,  she  would  become  liable  for  such 
infringing  use.  But  if  the  defendants  knew 
of  the  patent  and  that  she  had  unlawfully 
made  the  patented  article,  and  then  sold 
her  ink  or  other  supplies  without  whidh 
she  could  not  operate  the  machine,  with 
the  inieni  and  purpose  thai  she  should  use 
the  infringing  artiole  by  means  of  the  ink 
supplied  hy  thsfn,  they  would  assist  in  her 
infringing  use. 

"Contributory  infringement,"  says  Judge 
Townsend  in  lliomson-Houston  Electric  Co. 
-y,  Kelsey  Electric  R.  Specialty  Co.  supra,  J 
,**has  been  well  defined  as  the  intentional* 
aiding  of  one  person  by  another  in  the  un- 
lawful making,  or  selling,  or  using  of  the 
patented  invention.**  To  the  same  effect  are 
Wallace  v.  Holmes,  9  Blatchf.  66,  Fed.  Cas. 
No.  17,100;  Risdon  Iron  &  Locomotive 
Works  V.  Trent,  92  Fed.  376;  Thomson- 
Houston  Electric  Co.  v.  Ohio  Brass  Co.  26 
0.  C.  A.  107,  64  U.  8.  App.  1,  80  Fed.  721  j 
American  Oraphophone  Co.  ▼.  Hawthorne^ 
92  Fed.  616. 

In  the  Risdon  Case,  a  member  of  the  flm 
wliieli  made  the  plans  for  the  eoostmetioB      ] 


t74 


32  SUPREMS  OOU&T  &EPORTEB. 


Oct.  TjebiCi 


of  certain  mining  machinery  to  be  made 
in  the  owner's  shop,  and  then  superintended 
its  erection  at  the  mine,  was  held  to  be 
guilty  of  infringement,  though  he  neither 
personally  made  nor  used  the  machines 
which  were  found  to  be  an  infringement  of 
valid  patents.  In  American  Graphophone 
Oo.  ▼•  Hawthorne,  one  who  sold  a  machine 
with  knowledge  that  it  was  to  be  used  to 
produce  an  infringing  article  was  held  to 
be  liable  as  an  infringer. 

For  the  purpose  of  testing  the  consequence 
of  a  ruling  which  will  support  the  lawful- 
ness of  a  sale  of  a  patented  machine  for 
use  only  its  connection  with  supplies  neces- 
sary for  f«s  operation,  bought  from  the  pat^ 
entee,  many  fanciful  suggestions  of  con- 
ditions which  might  be  imposed  by  a  pat- 
entee have  been  pressed  upon  us.  Thus  it 
is  said  that  a  patentee  of  a  coffee  pot  might 
sell  on  condition  that  it  be  used  only  with 
eoffee  bought  from  him,  or,  if  the  article 
be  a  circular  saw,  that  it  might  be  sold  on 
condition  that  it  be  used  only  in  sawing  logs 
procured  from  him.  These  and  other  il- 
lustrations are  used  to  indicate  that  this 
method  of  marketing  a  patented  article 
may  be  carried  to  such  an  extent  as  to  in- 
convenience the  public  and  involve  innocent 
people  in  unwitting  infringements.  But 
these  illustrations  all  fail  of  their  purpose, 
because  the  public  is  always  free  to  take 
or  refuse  the  patented  article  on  the  terms 
imposed.  If  they  be  too  onerous  or  not  in 
keeping  with  the  benefits,  the  patented 
^article  will  not  find  a  market.  The  public, 
eeby  permitting  the  invention  to  go  unused, 
loses  nothing^hieh  it  had  before,  and  when 
the  patent  expires  will  be  free  to  use  the 
invention  without  compensation  or  restric- 
tion. This  was  pointed  out  in  the  Paper 
Bag  Case,  where  the  inventor  would  neither 
use  himself  nor  allow  others  to  use,  and  yet 
was  held  entitled  to  restrain  infringement, 
because  he  had  the  exclusive  right  to  keep 
all  others  from  using  during  the  life  of  the 
patent.  This  larger  right  embraces  the 
lesser  of  permitting  others  to  use  upon  such 
terms  as  the  patentee  chooses  to  prescribe. 
It  must  not  be  forgotton  that  we  are  dealing 
with  a  constitutional  and  statutory  monop- 
oly. An  attack  upon  the  rights  under  a 
patent  because  It  secures  a  monopoly  to 
make,  to  sell,  and  to  use,  is  an  attack  upon 
the  whole  patent  system.  We  are  not  at 
liberty  to  say  that  the  Constitution  has 
unwisely  provided  for  granting  a  monopo- 
listic right  to  inventors,  or  that  Congress 
has  unwisely  failed  to  impose  limitations 
upon  the  inventor's  exclusive  right  of  use. 
And  if  it  be  that  the  ingenuity  of  patentees 
in  devising  ways  in  which  to  reap  the 
benefit  of  their  discoveries  requires  to  be 
vestrminsdy  Ckmgress  alono  has  tiM  powtr 


to  determine  what  restraints  shall  be  im- 
posed. As  the  law  now  stands  it  contains 
none,  and  the  duty  which  rests  upon  this 
and  upon  every  other  court  is  to  expound 
the  law  as  it  is  written.  Arguments  based 
upon  suggestions  of  public  policy  not  recog* 
nized  in  the  patent  laws  are  not  relevant. 
The  field  to  which  we  are  invited  by  such 
arguments  is  legislative^  not  judicial.  The 
decisions  of  this  court,  as  we  have  construed 
them,  do  not  so  limit  the  privilege  of  the 
patentee^  and  we  could  not  so  restrict  a 
patent  grant  without  overruling  the  long 
line  of  judicial  decisions  from  circuit  courts 
and  circuit  courts  of  appeal,  heretofore 
cited,  thus  inflicting  disastrous  results  upon 
individuals  who  have  made  large  invest- 
ments in  reliance  upon  than. 

The  eonolusion  we  reach  is  that  there  is 
no  difference,  in  principle,  between  a  sals 
subject  to  specific  restrictions  as  to  the  time, 
place,  or  purpose  of  use,  and  restrictions^ 
requiring  a  use  only  with  other  things  neoesp* 
sary  to  the  use  of  the  patented  article  pur^ 
chased  from  the  patentee.  If  the  violation 
of  the  one  kind  is  an  infringement,  the 
other  is  also.  That  a  violation  of  any  such 
restriction  annexed  to  a  sale  by  one  with 
notice  constitutes  an  infringing  use  has 
been  decided  by  a  great  majority  of  the 
circuit  courts  and  circuit  courts  of  appeal, 
and  has  come  to  be  a  well-recognized  prin* 
ciple  in  the  patent  law,  in  accordance  with 
which  vast  transactions  in  respect  to  pat*^ 
ented  articles  have  been  conducted.  But  it 
is  now  said  that  the  numerous  decisions 
^by  the  lower  courts  have  been  erroneous  in 
respect  to  the  proper  construction  of  the 
limit  of  the  monopoly  conferred  by  a  patent^ 
and  that  they  should  now  be  overruled.  To 
these  courts  has  been  committed  the  duty 
of  interpreting  and  administering  the  patent 
law.  There  is  no  power  in  this  court  to 
review  their  judgments,  except  upon  a  writ 
of  certiorari,  or  to  direct  their  decisions, 
save  through  a  certified  interrogatory  for 
direction  upon  a  question  of  law.  This 
power  to  review  by  certiorari  is  one  which 
has  been  seldom  exercised  in  patent  cases. 
A  line  of  decisions  which  has  come  to  be 
something  like  a  rule  of  property,  under 
which  large  businesses  have  been  conducted* 
should  at  least  not  be  overruled  except  upon 
reasons  so  clear  as  to  make  any  other  con* 
struction  of  the  patent  law  inadmissible* 

The  earliest  of  the  reported  cases  in 
which  the  precise  question  here  pre* 
sented  arose  were  cases  arising  in  suits 
for  the  infringement  of  a  patent  up- 
on an  iron  band  connected  by  a  buckle, 
intended  for  binding  cotton  bales.  The 
band  and  this  buckle  were  of  iron.  Tbs 
buckle  was  so  adjusted  as  that  the  band  eooli 
be  remo?Bd  from  the  bale  only  by  eotliii^ 
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Upon  the  buckle  were  stamped  the  words: 
''Licensed  to  use  only  once/'  When  cut 
Irom  the  bale  the  band  and  buckle  were  sold 
to  persons  who  used  the  buckles  either  upon 
a  new  band,  or  one  repaired,  and  these  bands 
fj  were  sold  to  planters  to  be  used  again  in 

*  baling* cotton.  The  question  arose  in  a 
number  of  cases  as  to  whether  such  second 
use  of  the  buckles  by  one  with  notice  was  an 
infringing  use.  In  American  Cotton-Tie  Co. 
▼.  Simmons,  3  Bann.  &  Ard.  320,  Fed.  Cas. 
No.  293,  Judge  Shepley  dismissed  the  bill. 
The  case,  upon  appeal  to  this  oourt»  was 
reversed,  upon  the  ground  that  that  which 
had  been  done  after  the  first  use  was  a 
reconstruction,  and  not  a  repair,  and  was 
therefore  an  infringement.  100  U.  S.  89, 
27  L.  ed.  79,  1  Sup.  Ct  Rep.  52.  The  court 
did  not  pass  upon  the  question  whether  a 
second  use  of  the  buckles  would  be  an  in- 
fringing use.  Another  case  arising  under 
the  same  patent  was  that  of  American  Cot- 
ton  Tie  Supply  Co.  ▼.  Bullard,  4  Bann.  A 
Ard.  620,  Fed.  Oks.  No.  294,  decided  by 
Judge  Blatchford,  who  gave  the  question 
great  consideration.  '*It  is  manifest,"  says 
Judge  Blatchford,  "that  the  owners  of  the 
patents  intended,  by  the  stamps  on  the 
buckles  and  the  imprints  on  the  billheads, 
to  grant  a  restricted  license  for  the  use 
of  the  ties  and  the  buckles,  and  that  the 
intended  restriction  was  to  a  use  of  them 
once  only  as  baling  ties.  The  words. 
"Licensed  to  use  onee  only,'  stamped  on 
each  buckle,  was  notice  to  everyone  who 
handled  it  that  there  was  attached  to  it  a 
restriction  in  the  shape  of  a  license,  and 
of  a  license  merely  to  use,  and  of  a  license 
to  use  only  once.  This  was  a  lawful  re- 
striction." Concerning  the  question  of  the 
effect  of  this  restriction  upon  subsequent 
buyers  of  the  cotton  with  its  bands  and 
buckles,  the  court  said:  "It  is  difficult  to 
see  how,  in  view  of  the  facts  of  the  ease, 
the  owners  of  these  patents  can  properly 
be  said  to  have  sold  the  buckles  for  the 
purpose  of  allowing  them  to  be  used  in 
the  ordinary  pursuits  of  life,  and  to  pass 
into  the  markets  of  the  country  as  an  ordi- 
nary article  of  commerce.  .  .  .  The 
original  license  is  fairly  a  license  to  have 
the  buckle  and  the  band  confine  a  bale 
until  the  consumer  needs  to  confine  the  bale 
no  longer,  and  a  license  for  no  longer  time. 
There  is  no  purchase  of  buckle  and  band 
by  a  purchaser  of  the  baled  cotton,  except 

IJas  he  purchases  them  confining  the  cotton, 

*  aad  to  confine  It  till  it  reaches  the  con- 
sumer, and  such  purchase  of  buckle  and 
band  is,  in  effect,  only  a  purchase  of  them 
subject  to  such  original  license.  It  is  quite 
as  reasonable  to  say  that  the  purchaser 
of  the  cotton  buys  subject  to  such  license 
as  it  Is  to  say  that  tfao  lioen8or»  having 


imposed  the  restricted  license,  permits  it 
to  be  instantly  destroyed.  The  former  view 
is  consistent  with  the  original  intention, 
and  the  latter  view  is  inconsistent  with  it." 

As  indicating  the  trend  of  judicial  opin- 
ion that  such  license  restrictions  annexed 
to  patented  articles,  when  sold,  constitute 
licenses  under  the  patent,  and  that  their 
violation  by  persons  having  notice  con* 
stitutes  an  infringement  of  the  patent,  we 
here  set  out  in  the  margin  a  number  of  the 
reported  cases.f 

It  would  lengthen  this  opinion  unreason- S 
ably  to  make* quotations  from  these  opin-* 
ions  to  show  either  the  grounds  upon  which 
they  go  or  their  applicability.  Some  of 
them  concern  sales  subject  to  a  restriction 
upon  the  price  upon  resale,  and  others  r»> 
late  to  a  requirement  that  the  article  sold 
shall  be  used  only  in  connection  with  eer^ 
taiiv  other  things  to  be  bought  from  the 
patentee.  We  deem  it  well,  hbwever,  to 
refer  to  the  opinion  of  the  circuit  eourt  of 
appeals  of  the  eighth  drcuit,  delivered  by 

tlMckerson  r.  Matheson,  6  C.  C  A.  466, 
14  U.  S.  App.  569,  57  Fed.  624,  second  cir- 
cuit court  of  appeals;  Heaton-Peninsular 
Button-Fastener  Co.  v.  Eureka  Specialty  Go. 
35  L.RJL  728,  25  C.  C.  A.  207,  47  U.  8. 
App.  140,  77  Fed.  288,  sixth  circuit  eourl 
of  appeals;  Tubular  Rivet  ft  Stud  Co.  r. 
O'Brien,  93  Fed.  200;  Gortelyou  v.  Lowe, 
49  0.  C.  A.  671,  111  Fed.  1005,  second  cir- 
cuit court  of  appeals;  Edison^  Phonograph 
Co.  V.  Kaufmann,  105  Fed.  960;  Bdison 
Phonograph  Co.  ▼.  Pike,  116  Fed.  803;  Vio- 
tor  Talking  Mach.  Co.  y.  The  Fair,  61  OL 
C.  A.  58,  123  Fed.  424,  seventh  circuit  courl 
of  appeals;  National  Phonograph  Go.  ▼• 
Schlegel,  64  a  C.  A.  594,  128  Fed.  733; 
The  Fair  v.  Dover  Mfg.  Co.  92  C.  C.  A.  43, 
160  Fed.  117;  iEolian  Co.  v.  Harry  H.  Juleg 
Co.  86  C.  C.  A.  205,  155  Fed.  119,  second 
circuit  eourt  of  appeals;  A.  B.  Dick  Co.  v. 
Milwaukee  Ofilce  Specialty  Co.  168  Fed. 
930;  Crown  Cork  ft  Seal  Co.  v.  Brooklyn 
Bottle  Stopper  Co.  172  Fed.  226;  Rupp  ft 
W.  Co.  V.  Elliott,  66  C.  C.  A.  644,  131  Fed. 
730,  sixth  circuit  court  of  appeals;  Com« 
mercial  Acetylene  Co.  ▼.  Autolux  Co.  181 
Fed.  387;  Boesch  v.  Gr&ff,  133  U.  S.  697,  83 
L.  ed.  787,  10  Sup.  Ct.  Rep.  378,  where  arti- 
cles made  in.  Germany  under  a  German  pat- 
ent, and  imported  to  this  country,  were 
held  to  infringe  a  United  States  patent  for  • 
the  same  article;  and  Dickerson v. Tinlins^ 
28  C.  C.  A.  139,  65  U.  8.  App.  217,  84  Fed. 
192,  where  it  was  held  that  one  purchasing 
a  patented  article  in  Germany  from  the 
owners  of  a  United  States  patent,  having 
marked  on  it  a  condition  that  it  should  noi 
be  imported  into  the  United  States,  was 
held  guilty  of  infringement  by  bringing  H 
into  the  United  States. 

See  also  Curtis  on  Patents,  99  218,  218a; 
Walker  on  Patents,  88  800^02;  WH- 
son  y.  Sherman,  1  Blatchf.  586,  Fed.  Ottt 
No.  17,881. 
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Judge  (now  Mr.  Justice)  Van  Devanter  in 
Kational  Phonograph  Co.  v.  Schlegel,  cited 
above,  because  it  d&aws  so  dearly  the  dis- 
tinction between  a  conditional  and  an  un- 
conditional sale  of  a  patented  article.  Speak- 
ing for  the  courts  Judge  Van  DeTanter  said : 
"An  unconditional  or  unrestricted  sale 
by  the  patentee,  or  by  a  licensee  authorized 
to  make  such  sale,  or  an  article  embodying 
the  patented  inyention  or  discovery,  passes 
the  article  without  the  limits  of  the  monop- 
oly, and  authorizes  the  buyer  to  use  or 
sell  it  without  restriction;  but  to  the  ex- 
tent thai  the  sale  is  subject  to  any  restric- 
tion upon  the  use  or  future  sale,  the  article 
has  not  been  released  from  the  monopoly, 
but  is  within  its  limits,  and,  as  against  all 
who  have  notice  of  the  restriction,  is  sub- 
ject to  the  eontrol  of  whoever  retains  the 
monopoly.  This  results  from  the  fact  that 
the  monopoly  is  a  substantial  property  right 
conferred  by  law  as  an  inducement  or  stim- 
ulus to  us^ul  invention  and  discovery,  and 
that  it  rests  with  the  owner  to  say  what 
part  of  this  property  he  will  reserve  to 
himseif  and  what  part  he  will  transfer  to 
others,  and  upon  what  terms  he  will  make 
the  transfer." 

There  is  no  collision  between  the  rule 
against  restrictions  upon  the  alienation  or 
use  of  chattels  not  made  under  the  protec- 
tion of  a  patent  and  the  right  of  the 
patentee  through  his  control  over  his  in- 
vention. The  distinction  is  pointed  out  by 
Mr.  Justice  Hughes  in  Dr.  Miles  Medical 
Co.  v.  John  D.  Park  &  Sons  Co.  220  U.  S. 
873,  401,  55  L.  ed.  502,  516,  31  Sup.  Ct 
Bep.  370. 
o  The  English  patent  law,  like  our  own, 
•  grants  to  thetpatentee  the  exclusive  right 
to  make,  to  sell,  and  to  use.  The  de- 
cisions of  the  English  courts  upon  the  sub- 
ject are  therefore  worthy  of  examination, 
and  weight  should  be  attached  not  only  be- 
cause of  the  respect  due  by  reason  of  the 
similarity  of  statutes,  but  because  many 
English  patentees  take  out  American  pat- 
ents, and  the  converse.  The  English  opin- 
ions which  we  shall  refer  to  have  to  do  with 
the  sale  of  patented  articles  with  restric- 
tions upon  the  use. 

The  cases  of  Incandescent  Gaslight  Go. 
y.  Cantelo,  12  Rep.  Pat.  Cas.  262,  decided 
in  1895,  and  Incandescent  Gaslight  Co.  y. 
Brogden,  16  Bep.  Pat.  Cas.  179,  decided  in 
1899,  were  actions  for  the  infringement  of 
the  Welsbach  mantle  patent  for  incandes- 
cent gas  lighting.  The  mantles  were  sold 
subject  to  a  license  restriction,  printed  on 
the  box  containing  them,  that  they  should 
be  used  in  connection  with  burners  or  ap- 
paratus sold  or  supplied  by  the  patentee. 
In  the  Oantelo  Case  Mr.  Justice  Wills 
taids 


'fThc  sale  of  a  patented  article  earrie* 
with  it  the  right  to  use  it  in  any  way  thai 
the  purchaser  chooses  to  use  ity  unless  ho 
knows  of  restrictions.  Of  course,  if  he 
knows  of  restrictions  and  they  are  broughi 
to  his  mind  at  the  time  of  the  sale,  he  ia 
bound  by  them.  He  is  bound  by  them  on 
this  principle:  The  patentee  has  the  sol* 
right  of  using  and  selling  the  articles,  and 
he  may  prevent  anybody  from  dealing  witb 
them  at  all.  Inasmuch  as  he  has  the  right 
to  prevent  people  from  using  them  or  deal* 
ing  in  them  at  all,  he  has  the  right  to  di> 
the  lesser  thing;  tixat  is  to  say,  to  impose 
his  own  conditions.  It  does  not  matter  how 
unreasonable  or  how  absurd  the  conditiona 
are.  It  does  not  matter  what  they  are,  if 
ho  cays  at  the  time  when  the  purchaser  pn^ 
poses  to  buy  or  the  person  to  take  a  license  t 
'Mind,  I  only  give  you  this  license  on  thia 
condition,'  and  the  purchaser  is  free  to  take 
it  or  leave  it,  as  he  likes.  If  he  takes  ii» 
he  must  be  bound  by  the  condition.  It  seems  ^ 
y^  be  conunon  sense,  and  not  to  depend  upon  * 
any  patent  law  or  any  other  particular 
law." 

Upon  the  evidence  it  was  held  that  Can- 
telo not  haying  bought  direct,  he  did  not 
have  actual  knowledge  of  the  restriction^ 
and  he  was  giyen  judgment  for  costs  upon 
that  defense. 

In  the  subsequent  case  against  Brogden* 
the  complainants  were  given  an  injunction 
against  future  infringement,  and  an  ac- 
counting for  damages  for  past  inf ringemeni* 
upon  the  second  point  in  the  claim;  namely^ 
that  the  defendant  had  sold,  being  a  dealer* 
with  notice  of  the  restriction,  for  use  upon 
a  burner  not  made  or  supplied  by  the  pat- 
entee.  As  to  the  effect  of  the  sale  subjeci 
to  the  license  restriction  as  to  the  use,  Lord 
Justice  Kennedy  said:  "A  patentee  has  a 
right,  not  merely  by  sale  without  reserve^ 
to  give  an  unlimited  right  to  the  purchaser 
to  use,  and  thereby  to  make  a  grant  from 
which  he  cannot  derogate,  but  may  attach 
to  it  conditions,  and  if  these  conditions  arc 
broken,  then  there  is  no  license,  because  tha 
licensee  is  bound  up  with  the  observance  of 
the  conditions." 

In  British  Mutoscope  A  Biograph  Go.  y« 
Homer,  17  Times  L.  R.  213  [1901]  1  Ch. 
671,  70  L.  J.  Ch.  N.  S.  279,  49  Week.  Bep. 
277,  84  L.  T.  N.  S.  26,  18  Rep.  Pat  Cas. 
177,  decided  in  1901,  it  was  held  that  tha 
purchaser  of  a  mutoscope  under  a  rent  dis- 
tress warrant  obtained  no  greater  right  to 
the  use  of  the  patented  machine  than  thai 
which  pertained  to  the  execution  debtor,  and 
that  if  the  debtor  had  no  right  other  than 
a  strictly  personal  right  to  use,  iha  pur» 
chaser  obtained  no  right  to  the  use.  Mr. 
Justice  Farwell,  who  delivered  the  opinion* 
cited  and  quoted  with  approval  from  Ui» 
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case  of  the  Incandescent  Gaalight  Co.  r.  t 
Brogden,  supra,  where  it  was  said  that  a 
purchaser  who  buys  with  knowledge  of  the 
conditions  under  which  his  vendor  is  au- 
thorized to  use  a  patented  invention  is 
bound  by  such  conditions^  and  that  sudi 
^conditions  are  not  contractual,  but  are  in- 
-•  cident  to  and*a  limitation  of  the  grant  of 
the  licensee  to  use,  so  that  if  the  conditions 
are  broken  there  is  no  grant  at  alL 

In  McGruther  v.  Pitcher,  20  Times  L.  R. 
652  [1904]  2  Ch.  306,  73  L.  J.  Ch.  N.  S. 
653,  53  Week.  Rep.  138,  91  L.  T.  N.  &  678, 
it  is  held  that  the  purchaser  of  an  article 
made  under  a  patent  and  sold  originally 
subject  to  restrictions  as  to  place  or  method 
of  use  is  not  bound  by  such  restrictions  un- 
less he  buys  with  notice  of  them,  as  such 
restrictions  do  not  run  with  the  goods,  and 
4ure  obligatory  only  upon  those  persons  who 
take  the  article  with  knowledge  of  the  con* 
editions. 

In  the  very  late  case  of  the  National 
Phonograph  Co.  v.  Menck,  decided  in  1911 
bj  the  judicial  committee  of  the  Privy  Coun* 
«il,  and  reported  in  27  Times  L.  R.  239,  the 
^ases  were  cited  and  reviewed.  Referring 
to  the  distinction  between  the  principles 
applicable  to  sales  of  unpatented  and  pat- 
ented articles,  Lord  Shaw,  in  delivering  the 
opinion  of  the  courts  said:  "To  begin  with, 
the  general  principle,  that  is  to  say,  the 
principle  applicable  to  ordinary  goods 
bought  and  sold,  is  not  here  in  question. 
The  owner  may  use  and  dispose  of  these  as 
he  thinks  fit.  He  may  have  made  a  certain 
contract  with  the  person  from  whom  he 
bought,  and  to  such  a  contract  he  must  an- 
swer. Simply,  however,  in  his  capacity  as 
owner,  he  is  not  bound  by  any  restrictions 
in  regard  to  the  use  or  sale  of  the  goods,  and 
it  is  out  of  the  question  to  suggest  that 
restrictive  conditions  run  with  the  goods." 
Referring  to  former  cases,  he  proceeds :  "All 
that  is  affirmed  is  that  the  general  doctrine 
of  absolute  freedom  of  disposal  of  chattels 
of  an  ordinary  kind  is,  in  the  case  of  pat- 
ented chattels,  subject  to  the  restriction  that 
the  person  purchasing  them,  and  in  the 
knowledge  of  the  conditions  attached  by  the 
patentee,  which  knowledge  is  clearly  brought 
home  to  himself  at  the  time  of  sale,  shall 
be  bound  by  that  knowledge  and  accept 
the  situation  of  ownership  subject  to  the 
limitations.  These  limitations  are  merely 
^  the  respect  paid  and  the  effect  given  to  those 
*  conditions  of  transfer  of  the  patented  arti- 
cle which  the  law,  laid  down  by  statute, 
gave  the  original  patentee  a  power  to  im- 
pose. Whether  the  law  on  this  head  should 
be  changed  and  the  power  of  sale  8uh  modo 
should  be  withdrawn  or  limited  is  not  a 
question  for  a  court.  It  may  be  added  that 
where  a  patented  article  has  been  acquired 


by  sale,  much,  if  not  all,  may  be  implied  as 
to  the  consent  of  the  licensee  to  an  undis- 
turbed and  unrestricted  use  thereof.  In 
short  such  a  sale  negatives  in  the  ordinary 
case  the  imposition  of  conditions  and  the 
bringing  home  to  the  knowledge  of  the  own- 
er of  the  patented  goods  that  restrictions 
are  laid  upon  him."  Lord  Shaw  then  re- 
ferred to  the  case  of  the  Incandescent  Gas- 
light Co.  V.  Cantelo,  cited  above,  saying  that 
the  judgment  in  that  case  by  Mr.  Justice 
Wills  forms  undoubtedly  a  leading  author* 
ity  in  th^  law  of  England.  The  passage 
above  set  out  is  then  quoted  in  fulL 

The  precise  question  here  involved  has 
never  been  decided  by  this  court.  It  was 
raised  in  the  Cotton-Tie  Case,  106  U.  S. 
89,  27  L.  ed.  79,  1  Sup.  Ct  Rep.  62,  but 
was  passed  by  and  the  case  decided  upon  the 
single  ground  that  the  defendants  had  in* 
fringed  by  a  reconstruction  of  the  bands 
after  they  had  been  out.  It  was  again  pre- 
sented in  Cortelyott  t.  Johnson,  207  U.  8. 
199,  52  L.  ed.  167,  28  Sup.  Ct  Rep.  105, 
but  was  not  decided,  because  it  did  not  ap* 
pear  that  the  defendants,  charged  as  oon* 
tributory  infringers  as  in  the  present  oas^ 
had  notice  of  the  restriction  upon  the  use 
of  the  patented  machine. 

In  Bobbs-Merrill  Co.  y.  Straus,  210  U.  B. 
345,  52  L.  ed.  1091,  28  Sup.  Ct.  Rep.  722, 
it  was  urged  that  tiie  analogy  between  the 
right  of  one  under  the  copyright  statute  to 
fix  the  price  at  which  a  copyrighted  book 
might  be  sold  by  retailers  by  a  mere  notice 
accompanying  the  book,  and  the  right  of  one 
selling  a  patented  article  subject  to  a  con- 
dition that  it  should  not  be  sold  at  less 
than  a  prescribed  minimum  price  was  such 
as  to  entitle  the  owner  of  the  copyright  to 
treat  a  sale  contrary  to  the  notice  as 
an  infringing  sale.  But  this  court  de* 
clined  to  consider  the  rule  applicable  to  re-  J 
strictive* licenses  accompanying  the  sale  of* 
a  patented  article,  saying:  "If  we  were  to 
follow  the  course  taken  in  the  argument,  and 
discuss  the  rights  of  a  patentee,  under  let- 
ters patent,  and  then,  by  analogy,  apply  the 
conclusions  to  copyrights,  we  might  greatly 
embarrass  the  consideration  of  a  case  un- 
der letters  patent,  when  one  of  that  char* 
acter  shall  be  presented  to  this  court. 

"We  may  say  in  passing,  disclaiming  any 
intention  to  indicate  our  views  as  to  what 
would  be  the  rights  of  parties  in  circum* 
stances  similar  to  the  present  case  under  the 
patent  laws,  that  there  are  differences  be- 
tween the  patent  and  copyright  statutes  in 
the  extent  of  the  protection  granted  by 
them.  This  was  recognized  by  Judge  Lur- 
ton,  who  wrote  a  leading  case  on  the  suV 
ject  in  the  Federal  courts  (Button-Fastener 
Case,  35  L.R.A.  728,  25  C.  C.  A.  267,  47  U. 
a  App.  146,  77  Fed.  288),  for  he  said  in  the 
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subsequent  case  of  John  D.  Park  &  Sons  Co. 
y.  Hartman,  12  LJUL(NJS.)  135,  82  C.  C. 
A.  158,  153  Fed.  24: 

<'  'There  are  such  wide  differences  be- 
tween the  right  of  multiplying  and  vending 
copies  of  a  production  protected  by  the 
copyright  statute,  and  the  rights  secured  to 
an  inventor  under  the  patent  statutes,  that 
the  cases  which  relate  to  the  one  subject  are 
not  altogether  controlling  as  to  the  other.' " 
Touching  the  question  there  involved^  the 
court  said: 

''The  precise  question,  therefor^,  in  this 
case,  is.  Does  the  sole  right  to  vend  (named 
in  Rev.  Stat.  §  4952,  U.  S.  Comp.  Stat  1901, 
p.  8406)  secure  to  the  owner  of  the  copy- 
right the  right,  after  a  sale  of  the  book  to 
a  purchaser,  to  restrict  future  sales  of  the 
book  at  retail,  to  the  right  to  sell  it  at  a 
certain  price  per  copy,  because  of  a  notice 
in  the  book  that  a  sale  at  a  different  price 
will  be  treated  as  an  infringement,  which 
notice  has  been  brought  home  to  one  under- 
taking to  sell  for  less  than  the  named  sum? 
We  do  not  think  the  statute  can  be  given 
such  a  construction,  and  it  is  to  be  remem- 
}^  bered  that  this  is  purely  a  question  of  stat- 
*  utory  construction.  There  is*  no  claim  in 
this  case  of  contract  limitation,  nor  license 
agreement  controlling  the  subsequent  sales 
of  the  book. 

"In  our  view  the  copyright  statutes,  while 
protecting  the  owner  of  the  copyright  in 
his  right  to  multiply  and  sell  his  produc- 
tion, do  not  create  the  right  to  impose,  by 
notice,  such  as  is  disclosed  in  this  case,  a 
limitation  at  which  the  book  shall  be  sold 
at  retail  by  future  purchasers,  with  whom 
there  is  no  privity  of  contract.  This  con- 
clusion is  reached  in  view  of  the  language 
of  the  statute,  read  in  the  light  of  its  main 
purpose  to  secure  the  right  of  multiplying 
copies  of  the  work, — a  right  which  is  the 
special  creation  of  the  statute.  True,  the 
statute  also  secures,  to  make  this  right  of 
multiplication  effectual,  the  sole  right  to 
vend  copies  of  the  book,  the  production  of 
the  author's  thought  and  conception.  The 
owner  of  the  copyright  in  this  case  did  sell 
copies  of  the  book  in  quantities  and  at  a 
price  satisfactory  to  it.  It  has  exercised 
the  right  to  vend.  What  the  complainant 
contends  for  embraces  not  only  the  right  to 
sell  the  copies,  but  to  qualify  the  title  of  a 
future  purchaser  by  the  reservation  of  the 
right  to  have  the  remedies  of  the  statute 
against  an  infringer  because  of  the  printed 
notice  of  its  purpose  so  to  do  unless  the 
purchaser  sella  at  a  price  fixed  in  the  no- 
tice. To  add  to  the  right  of  exclusive  sale 
the  authority  to  control  all  future  retail 
sales,  by  a  notice  that  such  sales  must  be 
made  at  a  fixed  sum,  would  give  a  right  not 
included  in  the  terms  of  the  statute,  and,  in 


our  view,  extend  its  operation,  by  construe 
tion,  beyond  its  meaning,  when  interpreted 
with  a  view  to  ascertaining  the  legislativa 
intent  in  its  enactment." 

Though  the  Constitution  gives  to  Congress 
power  to  promote  "science  and  useful  acts," 
by  securing  for  a  limited  time  to  writers 
and  inventors  "the  exclusive  right  to  their 
respective  writings  and  discoveries,"  the  leg- 
islation for  this  purpose  had  to  be  adapted  ^ 
to  the  difference  between  a  "discovery"  and  ^ 
a  "writing."  To  secure  to* the  author  an 
exclusive  right  to  his  "writings"  Congress 
provided  that  he  should  have  "the  sole  lib* 
erty  of  printing,  reprinting,  publishing,  com* 
pleting,  copying,  executing,  finishing,  and 
vending  the  same."  Rev.  Stat  §  4952.  This 
is,  in  short,  the  sole  right  to  multiply  and 
vend  copies  of  his  production.  While  there 
are  resemblances  between  the  right  of  ths 
author  to  "vend"  his  copyrighted  produo* 
tion,  and  of  the  patentee  to  "vend"  the  pat* 
ented  thing,  the  inherent  difference  between 
the  production  of  an  author,  be  it  a  book; 
music,  or  a  picture,  and  that  of  an  inventor^ 
be  it  a  machine,  a  process,  or  an  article^ 
is  so  manifest  that  the  exclusive  right  of  one 
to  multiply  and  sell  was  declared  sufficient 
to  give  him  that  exclusive  right  to  his  writ* 
ings  purposed  by  the  Constitution.  To  ths 
inventor,  by  §  4884,  Revised  Statutes  (U* 
S.  Comp.  Stat  1901,  p.  3381),  there  is  grant- 
ed "the  exclusive  right  to  make,  use,  and 
vend  the  invention  or  discovery."  This 
grant,  as  defined  in  Bloomer  v.  McQuewan^ 
14  How.  549,  14  L.  ed.  537,  "consists  alto- 
gether in  the  right  to  exclude  every  one  from 
making,  using,  or  vending  the  thing  pat* 
ented."  Thus,  there  are  several  substantive 
rights,  and  each  is  the  subject  of  subdivi* 
sion,  so  that  one  person  may  be  permitted  to 
make,  but  neither  to  sell  nor  use,  the  pa^ 
ented  thing.  To  another  may  be  conveyed 
the  right  to  sell,  but  within  a  limited  area» 
or  for  a  particular  use,  while  to  another 
the  patentee  may  grant  only  the  right  t» 
make  and  use,  or  to  use  only  for  specific 
purposes.  Adams  v.  Burke,  17  Wall.  453» 
21  L.  ed.  700 ;  Mitchell  v.  Hawley,  16  Wall. 
544,  21  L.  ed.  322;  Providence  Rubber  Co.  v. 
Goodyear,  9  Wall.  788, 798, 19  L.  ed.  566, 569. 
Thus,  in  the  case  last  cited,  the  license  was 
"to  use  the  said  Goodyear  gum-elastic  com- 
position for  coating  cloth  for  the  purpose  of 
japanning,  marbling,  and  variegate  japan- 
ning, at  his  own  establishment,  but  not  to 
be  disposed  of  to  others  for  that  purpose 
without  the  consent  of  the  said  Charles 
Goodyear,  .  .  .  the  right  and  lioenss 
hereby  conferred  being  limited  to  the  Unit* 
ed  States,  and  not  extending  to  any  foreign  Jj; 
country,  and  not  being  intended  to  convey  ' 
any  right  to  make  any  contract  with  ths 
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government  of  the  United  States."  Of  this 
licenfie,  this  court  said: 

"It  authorizes  Chaffee  to  use  it  himself. 
It  gave  him  no  right  to  authorize  others  to 
use  it  in  conjimction  with  himself,  or  other- 
wise, without  the  consent  of  Goodyear, 
which  is  not  shown,  and  not  to  be  presumed. 
It  was  to  be  used  at  his  own  establishment, 
and  not  at  one  occupied  by  himself  and  oth- 
ers. Looking  at  the  terms  of  the  instru- 
ment, and  the  testimony  in  the  record,  we 
are  satisfied  that  its  true  meaning  and  pur- 
pose were  to  authorize  the  licensee  to  make 
and  sell  India-rubber  cloth,  to  be  used  in 
the  place,  and  for  the  purposes,  of  patent 
or  japanned  leather.  In  our  judgment  it 
eonveyed  authority  to  this  extent  and  noth* 
ing  more." 

The  licensees  were  held  to  have  infringed 
the  license  by  uses  not  permitted. 

We  have  already  pointed  out  that  in  the 
Bement  Case,  186  U.  S.  91,  46  L.  ed.  1068, 
22  Sup.  Ot  Rep.  747,  it  was  said  in  respect 
of  the  power  of  a  patentee  that,  in  the  sale 
of  rights  under  a  patent,  "with  few  excep- 
tions that  any  conditions  which  are  not  in 
their  very  nature  illegal  with  regard  to  this 
kind  of  property,  imposed  by  the  patentee 
ajid  agreed  to  by  the  licensee,  for  the  right 
to  manufacture,  or  twe,  w  sell  iht  arUole, 
will  be  upheld  by  the  courts."  (Italics 
ours.)  The  question,  as  was  said  in  refer- 
ence to  the  copyright,  is  one  of  statutory 
construction.  The  kinds  of  property  rights 
■ought  to  be  guaranteed  and  the  terms  of 
the  two  statutes  are  so  dififerent  that  very 
different  constructions  have  been  placed  up- 
on them.  There  is  no  collision  whatever  be- 
tween the  decision  in  the  Bobbs-Merrill  Case 
and  the  present  opinion.  Each  rests  upon 
a  construction  of  the  applicable  statute  and 
the  special  facts  of  the  cases. 

The  Paper  Roll  Case,  152  U.  S.  426,  38 
L.  ed.  500,  14  Sup.  Ct.  Rep.  627,  has  been 
S  relied  upon  by  the  defendants.  Wtk  do  not 
*  question  that  case,  nor  anything  it^decides. 
But  it  has  no  application  to  tiie  question 
here  presented.  This  is  manifest  when  that 
ease  is  attentively  examined.  First,  because 
here  the  ink  and  other  supplies  used  in  the 
operation  of  the  complainant's  rotary  mime- 
ograph patent  were  not  made  elements  of 
the  patent,  as  in  the  Paper  Roll  Case;  and 
second,  the  toilet  paper  fixture  in  the  Paper 
Roll  Case  was  not  sold  with  the  license  re- 
striction that  it  was  not  to  be  used  except 
in  connection  with  paper  supplied  by  the 
patentee.  There  was  some  evidence  of  a 
practice  to  sell  the  fixture  only  to  those  who 
used  the  patentee's  paper;  but  this  was  far 
from  proof  of  a  specific  license  annexed  to 
the  sale  of  the  fixtures  that  they  were  sold 
only  to  be  used  with  paper  supplied  by  the 
patentee.     One  who  bought  subject  to  no 


such  restriction  aoquired  the  right  to  uso 
the  fixture  with  any  paper.  The  opinion  in 
that  case  is  considered  and  analysed  in  all 
of  its  aspects  in  the  Button-Fastener  Case, 
35  L.R.A.  728,  25  C.  C.  A.  267,  47  U.  & 
App.  146,  77  Fed.  288,  298,  299. 

We  come,  then,  to  the  question  as  to 
whether  "the  acts  of  the  defendants  consti* 
tute  contributory  infringement  of  the  com- 
plainants' patent." 

The  facts  upon  which  our  answer  must  bo 
made  are  somewhat  meager.  It  hss  been 
urged  that  we  should  make  a  negative  reply 
to  the  interrogatory  as  certified,  becauao 
the  intent  to  have  the  ink  sold  to  the  licen- 
see used  in  an  infringing  way  is  not  suffi* 
ciently  made  out.  Undoubtedly  a  bare  sup* 
position  that  by  a  sale  of  an  article  whieh^ 
though  adapted  to  an  infringing  use,  is  also 
adapted  to  other  and  lawful  uses,  is  not 
enough  to  make  the  seller  a  contributory  in- 
fringer. Such  a  rule  would  block  the  wheels 
of  commerce.  There  must  be  an  intent  and 
purpose  that  the  article  sold  will  be  so  used. 
Such  a  presumption  arises  when  the  articlo 
so  sold  is  only  adapted  to  an  infringing  use. 
Rupp  ft  W.  Co.  V.  Elliott,  65  C.  a  A.  544» 
131  Fed.  730.  It  may  also  be  inferred  where 
its  most  conspicuous  use  is  one  which  will 
co-operate  in  an  inf  rinosment  when  sale  to  $ 
such  user  is  invoked  by  advertisement.  Ka>  * 
lem  Ca  v.  Harper  Bros,  decided  at  this 
term  [222  U.  S.  65,  66  L.  ed.  92.  32  Sup. 
Ct  Rep.  201. 

These  defendants  are,  in  the  facts  cer- 
tified, stated  to  have  made  a  direct  sale  to 
the  user  of  the  patented  article,  with  knowl- 
edge that  under  the  license  from  the  pat- 
entee »she  eould  not  use  the  ink,  sold  by  them 
directly  to  her,  in  connection  with  the  li- 
censed machine,  without  infringement  of 
the  monopoly  of  the  patent.  It  is  not  open 
to  them  to  say  that  it  might  be  used  in  a 
noninfringing  way,  for  the  certified  fact  is 
that  they  made  the  sale,  "with  the  expecta^ 
tion  that  It  would  be  used  in  connection 
with  said  mimeograph."  The  fair  interpre- 
tation of  the  facts  stated  is  that  the  sale 
was  with  the  purpose  and  intent  that  it 
would  be  so  used. 

So  undersanding  the  import  of  the  ques- 
tion in  connection  with  the  facts  certified^ 
we  must  answer  the  question  certified  affirm- 
atively. 

Mr.  Justice  Day  did  not  hear  the  argo^ 
ment,  and  took  no  part  in  the  decision  of 
this  case. 

Mr.  Chief  Justice  Ttrhite,  with  whom 
concurred  Mr.  Justice  Hughes  and  Mr. 
Justice  liamar,  dissenting: 

My  reluctance  to  dissent  is  overcome  III 
this  easoi     Firsts  because  the  ruling  now 
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made  has  a  muoli  wider  loope  than  the  mere 
interest  of  the  parties  to  thia  record,  eince^ 
in  my  opinion,  the  effect  of  that  ruling  is 
to  destroy,  in  a  very  large  measure,  the 
judicial  authority  of  the  states  by  unwar- 
rantedly  extending  the  Federal  judicial 
power.  Second,  because  the  result  just 
stated,  by  the  inevitable  deyelopment  of 
the  principle  announced,  may  not  be  con- 
fined to  sporadic  or  isolated  cases,  but  will 
be  as  broad  as  society  itself,  affecting  a 
multitude  of  people,  and  capable  of  opera- 
tion upon  every  conceivable  subject  oi 
g  human  contract,  interest,  or  activity,  how- 

*  ever* intensely  local  and  exclusively  within 
state  authority  they  otherwise  might  be. 
Third,  because  the  gravity  of  the  conse- 
quences which  would  ordinarily  arise  from 
such  a  result  is  greatly  aggravated  by  the 
ruling  now  made,  since  that  ruling  not 
only  vastly  extends  the  Federal  judicial 
power,  as  above  stated,  but  as  to  all  the 
innumerable  subjects  to  which  the  ruling 
may  be  made  to  apply,  makes  it  the  duty 
of  the  courts  of  the  United  States  to  test 
the  rights  and  obligations  of  the  parties, 
not  by  the  general  law  of  the  land,  in  ac- 
cord with  ti^e  conformity  act,  but  by  the 
provisions  of  the  patent  law,  even  although 
the  subjects  considered  may  not  be  within 
the  embrace  of  that  law,  thus  disregarding 
the  state  law,  overthrowing,  it  may  be,  the 
settled  public  policy  of  the  state,  and  in- 
juriously affecting  a  multitude  of  persons. 
(Eisstly,  I  am  led  to  express  the  reasons 
which  constrain  mo  to  dissent,  because  of 
the  hope  that  if  my  forebodings  as  to  the 
evil  consequences  to  result  from  the  appli- 
cation of  the  construction  now  given  to  the 
patent  statute  be  well  founded,  the  state- 
ment of  my  reasons  may  serve  a  twofold 
purpose:  First,  to  suggest  that  the  ap- 
plication in  future  cases  of  the  construc- 
tion now  given  be  confined  within  the  nar- 
rowest limits,  and,  second,  to  serve  to  make  . 
it  clear  that  if  evils  arise,  their  continu-i 
ance  will  not  be  caused  by  the  interpreta- 
tion now  given  to  the  statute,  but  will  re- 
sult from  the  inaction  of  the  legislative  de- 
partment in  failing  to  amend  the  statute 
so  as  to  avoid  such  evils. 

Let  me  briefly  recapitulate  the  facts  and 
the  rulings  based  thereon.  A  machine 
styled  a  rotary  mimeograph  was  covered 
by  a  patent.  The  claims  of  the  patent, 
however,  did  not  embrace  the  ink  or  other 
materials  used  in  working  the  machine,  nor 
were  they  covered  by  independent  patents. 
The  Dick  Company,  owner  of  the  patent, 
■old  one  of  the  machines  to  a  Miss  Skou. 
2  The  entire  title  was  parted  with;  in  other 

•  words,  there* was  no  condition  imposed  af- 
fecting the  title  or  the  uses  to  which  the 
machine  might  be  applied,  or  the  duration 


of  the  use.  Upon  the  machine,  howsffer, 
was  inscribed  a  notice,  styled  a  License  Re- 
striction, reeiting  that  the  machine  ''may 
be  used  only  with  tiie  stencil  paper,  ink^ 
and  other  supplies  made  by  the  A.  B.  Dick 
Company,  Chicago,  U.  S.  A."  The  Henry 
Company,  dealers  in  ink,  sold  to  Miss  Skou, 
for  use  in  working  her  machine,  ink  not 
made  by  the  Dick  Company.  The  court 
now  decides  that  a  use  of  such  ink  by  Miss 
Skou  would  have  been  ''a  use  of  the  ma- 
chine in  a  prohibited  way"  and  would  have 
rendered  her  "liable  to  an  action  under 
the  patent  law  for  infringement,"  and  that 
the  seller  of  the  ink  was  liable  as  an  in* 
fringer  of  the  patent  on  the  machine  be* 
cause  of  the  aiding  and  abetting  a  pro* 
posed  infringing  use. 

I  cannot  bring  my  mind  to  assent  to  the 
conclusion  referred  to,  and  shall  state  in 
the  light  of  reason  and  authority  why  I 
cannot  do  so.  As  I  have  said,  the  ink  was 
not  covered  by  the  patent;  indeed,  it  is 
stated  in  argument,  and  not  denied,  that 
a  prior  patent  which  covered  the  ink  had 
expired  before  the  sale  in  question.  It 
therefore  results  that  a  claim  for  the  ink 
could  not  have  been  lawfully  embraced  ia 
the  patent,  and  if  it  had  been  by  inad* 
vertence  allowed,  such  daim  would  not  have 
been  enforceable.  This  curious  anomaly, 
then,  results,  that  that  which  was  not  em- 
braced by  the  patent,  which  could  not  hava 
been  embraced  therein,  and  which,  if  mis* 
takenly  allowed  and  included  in  an  express 
claim,  would  have  been  inefficacious,  is  now, 
by  the  effect  of  a  contract,  held  to  be  em- 
braced by  tbe  patent  and  covered  by  the 
patent  law.  This  inevitably  causes  the  con* 
tentions  now  upheld  to  come  to  this:  that 
a  patentee,  in  selling  the  machine  covered 
by  his  patent,  has  power  by  contract  to 
extend  i^e  patent  so  as  to  cause  it  to  em- 
brace things  which  it  does  not  include;  in 
other  words,  to  exercise  legislative  power  g 
tfff  a  far-reaching  and  dangerous  character.* 
Looking  at  it  from  another  point  of  view, 
and  testing  the  contention  by  a  considera* 
tion  of  the  rights  protected  by  the  patent 
law  and  the  rights  which  an  inventor  who 
obtains  a  patent  takes  under  that  law,  the 
proposition  reduces  itself  to  the  same  con- 
clusion. The  natural  right  of  anyone  t» 
make,  vend,  and  use  his  invention  which, 
but  lor  the  patent  law,  might  be  invaded 
by  others,  is  by  that  law  made  exclusive; 
and  hence  the  power  is  conferred  to  ex- 
clude others  from  making,  using,  or  vend- 
ing the  patented  invention.  Paper  Bag 
Case,  210  U.  S.  424,  425,  62  L.  ed.  1130, 
1131,  28  Sup.  Ct  Rep.  748,  and  cases  cited. 

The  exclusive  right  of  use  of  the  inven* 
tion  embodied  in  the  machine  which  tha 
patent  protected  was  a  right  to  use  it  any* 
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where  ftnd  ererywIieTe,  for  all  and  every 
purpose  of  which  the  machine,  as  embraced 
1^  the  patent,  was  susceptible.  The  patent 
was  solely  upon  the  mechanism  which,  when 
operated,  was  capable  of  producing  cer- 
tain results.  A  patent  for  this  mechanism 
was  not  concerned  in  any  way  with  the  ma- 
terials to  be  used  in  operating  the  machine, 
and  certainly  the  right  protected  by  the 
patent  wb»  not  a  right  to  use  the  mechanism 
with  any  particular  ink  or  other  operative 
materials.  Of  course,  as  the  owner  of  the 
machine  possessed  the  ordinary  right  of  an 
owner  of  property  to  use  such  materials 
as  he  pleased  in  operating  his  patented 
machine,  and  had  the  power  in  selling  his 
machine  to  impose  such  conditions  in  the 
nature  of  covenants  not  contrary  to  public 
policy  as  he  saw  fit,  I  shall  assume  that 
he  had  the  power  to  exact  that  the  pur^ 
chaser  should  use  only  a  particular  charac- 
ter of  materials.  But  as  the  right  to  em- 
ploy any  desired  operative  materials  in 
using  the  patented  machine  was  not  a  right 
derived  from  or  protected  by  the  patent 
law,  but  was  a  mere  right  arising  from  the 
ownership  of  property,  it  cannot  be  said 
tiiat  the  restriction  concerning  the  use  of 
»the  materials  was  a  restriction  upon  the 
*  use  of  the  maohine*|nrotected  by  the  patent 
law.  When  I  say  it  cannot  be  said,  I  mean 
that  it  cannot  be  so  done  in  reason,  since 
the  inevitable  result  of  so  doing  would  be 
to  declare  that  the  patent  protected  a  use 
which  it  did  not  embrace.  And  this,  after 
all,  serves  to  demonstrate  that  it  is  a  mis- 
conception to  qualify  the  restriction  as  one 
on  the  use  of  the  machine,  when  in  truth, 
both  in  form  and  substance,  it  was  but  a 
restriction  upon  the  use  of  materials  capa- 
ble of  being  employed  in  operating  the  ma- 
ahine.  In  other  words,  every  use  which  the 
patent  protected  was  transferred  to  Miss 
fflcou,  and  the  very  existence  of  the  par- 
ticular restriction  under  consideration  pre- 
supposes such  right  of  complete  enjoyment, 
and  because  of  its  possession  there  was  en- 
grafted a  contract  restriction,  not  upon  the 
use  of  the  machine,  but  upon  the  materials. 
And  these  oonsiderationa  are  equally  ap- 
plicable to  the  exercise  of  the  exclusive 
right  to  vend  protected  by  the  patent  unless 
it  can  be  said  that,  by  the  act  of  selling  a 
patented  machine,  and  disposing  of  all  the 
use  of  which  it  is  capable,  a  patentee  is 
endowed  with  the  power  to  amplify  his 
patent  by  causing  it  to  cover  in  the  future 
things  which,  at  the  time  of  the  sale,  it 
did  not  embrace. 

But  the  result  of  this  analysis  serves  at 
ones  again  to  establish,  from  another  point 
of  view,  that  the  ruling  now  made  in  effect 
is  that  the  patentee  has  the  power,  by  con- 
trast*  to  extend  his  patent  rights  so  as  to 


bring  within  the  elaims  of  his  patent  things 
which  are  not  embraced  therein,  thus  vir- 
tually Instating  by  causing  the  patent 
laws  to  cover  subjects  to  which,  without 
the  exercise  of  the  right  of  contract,  they 
could  not  reach,  the  result  not  only  to  mul- 
tiply monopolies  at  the  will  of  an  interested 
party,  but  also  to  destroy  the  jurisdiction 
of  the  state  courts  over  subjects  which, 
from  the  b^inning,  have  been  within  their 
authority. 

The  vast  extent  to  which  the  results  just 
stated  may  be  carried  will  be  at  once  ap-J 
parent  by  considering  the  facti'of  this  ease,  * 
and  bearing  in  mind  that  this  is  not  the 
suit  of  a  patentee  against  one  with  whom 
he  has  contracted  to  enforce,  as  against 
such  person,  an  act  done  in  violation  of  m 
contract  as  an  infringement,  but  it  ia 
against  a  third  person  who  happened  to 
deal  in  an  ordinary  commodity  of  general 
use  with  a  person  with  whom  the  patentee 
had  contracted.  And  this  statement  shows 
that  the  effect  of  the  ruling  is  to  make  the 
virtual  legislative  authority  of  the  owner 
of  a  patented  machine  extend  to  every 
human  being  in  society,  without  reference 
to  their  privity  to  any  contract  existing 
between  the  patentee  and  the  one  to  whom 
he  has  sold  the  patented  machine.  It  ia 
worthy  of  observation  that  the  vast  power 
which  the  ruling  confers  upon  the  holder* 
of  patented  inventions  does  not  alone  causa 
controversies  which  otherwise  would  be 
subject  to  the  state  jurisdiction  to  become 
matters  of  exclusive  Federal  cognisance, 
but  subjects  the  rights  of  the  parties  when 
in  the  Federal  forum  to  the  patent  law  to 
the  exclusion  of  the  state  law  which  others 
wise  would  apply,  and  it  may  be  to  the 
overthrow  of  the  settled  public  policy  of 
the  state  wherein  the  dealings  involved 
take  place.  Al  these  results  are  in  a  meas- 
ure comprehensively  portrayed  by  the  de» 
eree  of  the  circuit  court.  They  are,  more- 
over, vividly  shown  by  a  reference  msde 
by  the  court  to,  and  the  putting  aside  aa 
inapplicable  of,  a  previous  decision  of  thia 
court  (Dr.  Miles  Medical  Co.  v.  John  D. 
Park  ft  Sons  Co.  220  U.  S.  373,  55  L.  ed. 
602,  31  Sup.  Ct.  Rep.  376),  which,  if  here 
applied,  would  cause  the  alleged  license  to 
be  held  void  as  against  public  policy.  As 
the  theory  upon  which  the  Miles  Medical 
Company  Case  is  treated  as  inapplicable  ia 
that  this  case  is  one  governed  by  the  patent 
laws,  and  therefore  not  within  the  rule  of 
public  policy  which  the  Miles  Case  applied, 
it  is  made  indubitably  clear  that  the  rul- 
ing now  announeed  endows  the  patentee  with 
a  right  by  contract  not  only  to  produce  tha 
fundamental  change  as  to  jurisdiction  of 
the  state  and  Federal  eourts  to  which  I 
have  referred,  but  also  to  bring  about  tha 
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*  overthrow  of  the  public  policy,  both  of  the }  come  about  in  praetiee  since  the  deeiiiona 


state  and  nation,  which  I  at  the  outset 
indicated  was  a  consequence  of  the  ruling 
now  made. 

I  do  not  think  it  necessary  to  stop  to 
point  out  the  innumerable  subjects  which 
will  be  susceptible  of  being  removed  from 
the  operation  of  state  judicial  power,  and 
the  fundamental  and  radical  character  of 
the  change  which  must  come  as  a  result  of 
the  principle  decided.  But  nevertheless 
let  me  give  a  few  illustrations: 

Take  a  patentee  selling  a  patented  en- 
gine. He  will  now  have  the  right  by  con- 
tract to  bring  under  the  patent  laws  all 
contracts  for  coal  or  electrical  energy  used 
to  afford  power  to  work  the  machine,  or 
even  the  lubricants  employed  in  its  opera- 
tion. Take  a  patented  carpenter's  plape. 
The  power  now  exists  in  the  patentee  by 
oontract  to  validly  confine  a  carpenter  pur- 
chasing one  of  the  planes  to  the  use  of  lum- 
ber sawed  from  trees  grown  on  the  land  of 
a  particular  person,  or  sawed  by  a  par- 
ticular mill.  Take  a  patented  cooking 
utensil.  The  power  is  now  recognized  in 
the  patentee  to  bind  by  contract  one  who 
buys  the  utensil  to  use  in  connection  with 
it  no  other  food  supply  but  that  sold  or 
made  by  the  patentee.  Take  the  invention 
of  a  patented  window  frame.  It  is  now  the 
law  that  the  seller  of  the  frame  may  stipu- 
late that  no  other  material  shall  be  used 


in  question,  the  conclusion  is  that  it  is  at- 
tributable as  an  effect  caused  by  the  doc* 
trine  of  those  cases.  And,  as  I  have  pre- 
viously stated,  it  is  a  matter  of  common 
knowledge  that  the  change  has  been  fre- 
quently resorted  to  for  the  purpose  of  bring- 
ing numerous  articles  of  common  use  with- 
in the  monopoly  of  a  patent  when  otherwise 
they  would  not  have  been  embraced  therein, 
thereby  tending  to  subject  the  whole  of  so- 
ciety to  a  widespread  and  irksome  monopo- 
listic control. 

But  I  need  not  reason  further,  since,  la 
my  opinion,  many  adjudications  of  this 
court  directly  refute  the  existence  of  a  sup- 
posed right  of  extension  by  contract  of  ih« 
patent  laws,  and  are  therefore,  as  I  under^ 
stand  them,  in  conflict  with  the  ruling  now 
made.  In  Wilson  v.  Sandford  (1850)  10 
How.  09,  18  L.  ed.  344,  the  facts  were  these: 
Wilson  granted  to  Sandford  and  the  other 
defendants  the  right  to  use  a  patented  plan- 
ing machine,  the  consideration  to  be  paid  in 
instalments.  Each  note  contained  a  provi- 
sion that  the  title  should  revert  in  case  of 
nonpayment.  Upon  the  theory  that  the  re- 
fusal to  pay  an  instalment  forfeited  the 
rights  of  the  licensees,  Wilson  sued  to  re- 
strain the  further  use  of  the  machine  on  the 
ground  that  such  use  was  an  infringement 


of  his  patent  rights.    It  was,  however,  de-^ 
cided  that  the  matter  in  controversy  arose  le 
in  a  house  in  which  the  window  frames  arernpon  contract,  and  that  the  requisite  jurir 
placed  except  such  as  may  be  bought  from    '»-'••    — .-- --^    * — • — ^      n^ 


the  patentee  and  seller  of  the  frame.  Take 
an  illustration  which  goes  home  to  every- 
one,— a  patented  sewing  machine.  It  is 
now  established  that,  by  putting  on  the 
machine,  in  addition  to  the  notice  of  pat- 
ent required  by  law,  a  notice  called  a  li- 
cense restriction,  the  right  is  acquired,  as 
against  the  whole  world,  to  control  the  pur- 
chase by  users  of  the  machine  of  thread, 
needles,  and  oil  lubricants  or  other  ma- 
terials convenient  or  necessary  for  opers- 
tion  of  the  machine.  The  illustrations 
might  be  multiplied  indefinitely.  That  they 
la  are  not  imaginary  is  now  a  matter  of  com- 
*  mon*knowledge,  for,  as  the  result  of  a  case 
decided  some  years  ago  by  one  of  the  cir- 
cuit courts  of  appeal,  which  has  been  fol- 
lowed by  cases  in  other  circuit  courts  of 
appeal,  to  which  reference  will  hereafter 
be  made,  what  prior  to  the  first  of  those 
decisions  on  a  sale  of  a  patented  article 
was  designated  a  condition  of  sale,  governed 
by  the  general  principles  of  law,  has  come 
in  practice  to  be  denominated  a  license  re- 
striction; thus,  by  the  change  of  form,  un- 
der the  doctrine  announced  in  the  cases  re- 
ferred to,  bring  the  matters  covered  by  the 
restriction  within  the  exclusive  sway  of  the 
patent   law.     As   the   transformation   has 


dietional  value  was  not  involved.  The 
claim  that  jurisdiction  could  be  exercised 
because  the  case  arose  under  the  patent 
laws  was  thus  disposed  of  (p.  101) : 

''Now,  the  dispute  in  this  case  does  not 
arise  under  any  act  of  Oongress;  nor  does 
the  decision  depend  upon  the  construction 
of  any  law  in  relation  to  patents.  It  arises 
out  of  the  contract  stated  in  the  bill,  and 
there  is  no  act  of  Oongress  providing  for 
or  regulating  contracts  of  this  kind.  The 
rights  of  the  parties  depend  altogether  upon 
common  law  and  equity  principles.  The  ob- 
ject of  the  bill  is  to  have  this  contract  set 
aside  and  declared  to  be  forfeited;  and  the 
prayer  is,  'that  the  appellant's  reinvesti- 
ture  of  title  to  the  lioense  granted  to  the  ap- 
pellees, by  reason  of  the  forfeiture  of  the 
contract,  may  be  sanctioned  by  the  eourt,' 
and  for  an  injunction.  But  the  injunction 
he  asks  for  is  to  be  the  consequence  of  the 
decree  of  the  court  sanctioning  the  forfei- 
ture. He  alleges  no  ground  for  an  injunction 
unless  the  contract  is  set  aside.  And  if  the 
case  made  in  the  bill  was  a  fit  one  for  relief 
In  equity,  it  is  very  clear  that  whether  the 
contract  ought  to  be  declared  forfeited  or 
not,  in  a  eourt  of  chancery,  depended  alto- 
gether upon  the  rules  and  principles  of  eq- 
mtj,  and  in  no  d^;ree  whatever  upon  any 
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met  of  Congren  eonceming  patent  rights. 
And  whenever  a  contract  Ib  made  in  rela- 
tion to  them  which  ia  not  provided  for  and 
regulated  by  Congrees,  the  parties,  if  any 
dispute  arises,  stand  upon  the  same  ground 
with  other  litigants  as  to  the  right  of  ap- 
peal; and  the  decree  of  the  circuit  eourt 
cannot  be  revised  here,  unless  the  matter  in 
dispute  exceeds  $2,000." 

The  foregoing  views  were  reiterated  in 
Bloomer  v.  Mci^wan  (1862)  14  How.  539, 
14  L.  ed.  632. 

In  Hartshorn  v.  Day  (1866)  19  How.  211, 
16  L.  ed.  806,  the  court,  in  commenting  up- 
on the  effect  upon  a  license,  of  the  nonper- 
co  f  ormance,  by  the  licensee  of  a  patent  right, 
f  of  ^covenants  made  by  him,  and  speaking  in 
particular  of  a  covenant  to  pay  an  annuity 
to  one  Chaffee,  the  patentee,  said  (p.  222) : 

"The  payment  of  the  annuity  was  not  a 
condition  to  the  vesting  of  the  interest  in 
the  patent  in  Judson,  and,  of  course,  •  •  . 
the  omission  or  refusal  to  pay  did  not  give 
to  Chaffee  a  right  to  rescind  the  contract, 
nor  have  the  effect  to  remit  him  to  his 
interest  as  patentee.  The  right  to  the  an- 
nuity rested  in  covenant.  •  .  .  The 
remedy  for  the  breach  could  rest  only  upon 
the  personal  obligation  of  •  •  •  [the 
eovenantor]." 

The  cases  just  referred  to  and  others  in 
accord  with  them  were  reviewed  in  the  opin- 
ion in  Albright  v.  Teas,  106  U.  8.  613,  27 
L.  ed.  296,  1  Sup.  Ct  Rep.  660,  decided  in 
1883.  The  case  was  this:  A  patentee  sold 
and  assigned  all  his  title  and  interest  in 
the  invention  covered  by  his  patents,  and 
the  purchasers  covenanted  to  use  their  best 
efforts  to  introduce  the  invention,  to  pay 
specified  royalties  for  the  use  of  the  patent- 
ed improvements,  etc.  The  assignor  sued  in 
a  state  court  for  a  discovery  and  account 
and  a  decree  for  the  amount  of  royalties 
found  due,  and  for  general  relief.  On  the 
application  of  the  defendants  the  cause  was 
removed  into  a  circuit  court,  upon  the 
theory  that  the  suit  was  one  arising  under 
the  patent  laws  of  the  United  States,  and, 
in  consequence,  exclusively  within  the  cog- 
nizance of  the  courts  of  the  United  States. 
On  final  hearing,  however,  the  circuit  court 
remanded  the  cause  as  being  one  for  the 
settlement  of  controversies  under  a  contract, 
of  which  the  state  court  had  full  cognizance. 
This  eourt  held  that  as  the  transfer  of  title 
was  absolute,  no  rights  secured  by  the 
patent  under  any  act  of  Congress  remained 
in  the  patentee,  and  that  the  case  arose  sole- 
ly upon  the  contract,  and  not  upon  the  pat- 
ent laws  of  the  United  States. 

The  prior  cases  on  the  subject  were  again 
reviewed  by  Mr.  Justice  Qray  in  Dale  Tile 
Mfg.  Co.  V.  Hyatt  (1888)  126  U.  S.  46,  31 
L.  ed.  683,  8  Sup.  Ct.  Rep.  766.    The  plain- 


tiff sued  in  a  state  eourt  to*  recover  from 
one  who  had  been  licensed  by  a  patentee  to 
make  and  use  certain  patented  articles,  to 
recover  royalties  due  under  the  contract. 
The  defendant  contended  in  the  state  court 
that  the  subject-matter  was  one  exclusively 
cognizable  in  the  courts  of  the  United  States 
because  the  case  was  one  arising  under  the 
patent  laws,  citing  Rev.  Stat.  §  629,  cl.  0, 
U.  6.  Comp.  Stat.  1901,  p.  604,  §  711,  cl.  6, 
U.  S.  (}omp.  Stat.  1901,  p.  677.  The  conten- 
tion was  held  untenable,  and  in  the  coursa 
of  the  opinion  the  court  said  (p.  62) : 

"It  has  been  decided  that  a  bill  in  equity 
in  a  circuit  court  of  the  United  States  by 
the  owner  of  letters  patent,  to  enforce  a 
contract  for  the  use  of  the  patent  right,  or 
to  set  aside  such  a  contract  because  the  de- 
fendant has  not  complied  with  its  terms,  is 
not  within  the  acts  of  Congress,  by  which 
an  appeal  to  this  court  is  allowable  in  cases 
arising  under  the  patent  laws,  without  ra* 
gard  to  the  value  of  the  matter  in  contro- 
versy. Act  of  July  4,  1836,  chap.  367,  8  179 
6  Stot.  at  L.  124;  Rev.  Stat  §  699;  Wilson 
▼.  Sandford,  10  How.  99,  13  L.  ed.  344; 
Brown  r.  Shannon,  20  How.  66,  16  L.  ed. 
826." 

Reviewing  the  decisions  in  Hartell  ▼• 
Tilghman,  99  U.  S.  647,  26  L.  ed.  367, 
and  Albright  ▼.  Teas,  supra»  the  court  said 
(p.  68) : 

"It  was  said  by  Chief  Justice  Taney  in 
Wilson  V.  Sandford  and  repeated  by  the 
court  in  Hartell  v.  Tilghman  and  in  Al- 
bright V.  Teas:  'The  dispute  in  this  case 
does  not  arise  under  any  act  of  C^ongress; 
nor  does  the  decision  depend  upon  the  con- 
struction of  any  law  in  relation  to  patents. 
It  arises  out  of  the  contract  stated  in  the 
bill,  and  there  is  no  act  of  Congress  pro- 
viding for  or  regulating  contracts  of  this 
kind.  The  rights  of  the  parties  depend  al- 
together upon  common  law  and  equity  prin- 
ciples.' 10  How.  101,  102,  13  L.  ed.  346, 
99  U.  S.  662,  26  L.  ed.  369;  106  U.  S.  619, 
27  L.  ed.  298,  1  Sup.  Ct.  Rep.  660. 

"Those  words  are  equally  applicable  to 
the  present  case,  except  that,  as  it  is  an 
action  at  law,  the  principles  of  equity  have 
no  bearing,  This  action,  therefore,  was 
within  the  jurisdiction,  and,  the  parties  be- 
ing citizens  of  the  same  state  within  theS 
exclusive  jurisdiction  of  the* state  courts;  * 
and  the  only  Federal  question  in  the  case 
was  rightly  decided." 

The  case  of  Keeler  v.  Standard  Folding 
Bed  Co.  167  U.  S.  669,  39  L.  ed.  848,  15  Sup. 
Ct.  Rep.  738,  touches  upon  the  precise  ques- 
tion before  us.  In  the  course  of  the  opin- 
ion, the  court  said — italics  mine^(p.  666) : 

"Upon  the  doctrine  of  these  cases  we 
think  it  follows  that  one  who  buys  patent- 
ed articles  of  manufacture  from  one  an* 
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thorized  to  sell  tbem  becomes  possessed  of 
an  absolute  property  in  such  articles,  unre- 
stricted in  time  or  place.  Whether  a  pat- 
•entee  may  protect  himself  and  his  assignees 
by  special  contract  brought  home  to  the 
purchaser  is  not  a  question  before  us,  and 
upon  which  we  express  no  opinion.  It  %8, 
however,  obviotis  that  euch  a  qtieetion  would 
«rt«0  €U  a  question  of  oontraoif  and  not  as 
•one  under  the  inherent  meaning  and  effect  of 
the  patent  lawe,*' 

A  reference  to  the  foregoing  and  other  de- 
■eided  cases  is  contained  in  the  opinion  in 
Excelsior  Wooden  Pipe  Co.  ▼.  Pacific  Bridge 
•Co.  185  U.  6.  282,  46  L.  ed.  010,  22  Sup.  Ct. 
Rep.  681.  The  suit  was  by  a  licensee  author- 
ized  to  manufacture  and  sell  wooden  pipe 
tinder  certain  letters  patent^  against  two 
•defendants,  one  of  whom  was  the  licensor 
■and  owner  of  the  patent.  The  covenants  of 
ihe  licensee  were  (1)  to  pay  a  license  fee 
•or  royalty;  (2)  not  to  transfer  or  assign  the 
license  without  the  consent  of  the  patentee; 
and  (3)  that  the  license  might  be  revoked 
ioT  failure  to  manufacture.  While,  because 
-of  peculiar  conditions  present  ia  th«  ease, 
the  suit  was  held  to  be  •ne  arising  under 
the  patent  laws,  the  eourt  yet  observed 
(p.  290): 

"Now,  it  may  be  freely  conceded  that  if 
the  Ueeneee  had  failed  to  observe  any  one 
«f  the  three  conditions  of  the  license,  the 
Ueenaor  would  have  been  obliged  to  resort 
to  the  state  courts  either  to  recover  the  roy- 
alties or  to  procure  a  revocation  of  the  U- 
eense.  Such  suit  would  not  involve  any 
question  under  the  patent  law.^ 
$  The  court,  after  reciting  the  facts  in  the 
^  ease  of  Pratt  v/Paris  Gaslight  ft  Coke  Co. 
168  U.  S.  255,  42  L.  ed.  458,  18  Sup.  Ct 
Rep.  62,  said  (pp.  286,  287): 

''It  was  held  that  the  action  was  not  one 
arising  under  the  patent  laws  of  the  United 
States,  and  that  to  eonstitute  such  a  cause 
the  plaintiff  must  set  up  some  right,  title, 
«r  interest  under  the  patent  laws,  or  at  least 
make  it  appear  that  some  right  or  privilege 
will  be  defeated  by  one  construction  or  sus- 
tained by  the  opposite  construction  of  those 
laws.  That  '§  711  (U.  S.  Comp.  Stat.  1901, 
p.  577)  does  not  deprive  the  state  courts 
«f  the  power  to  determine  queetiona  arising 
under  the  patent  laws,  but  only  of  assuming 
Jurisdiction  of  caaee  arising  under  those 
laws.  There  is  a  complete  distinction  be- 
tween a  case  and  a  question  arising 
under  the  patent  laws.  Tlie  former  arises 
when  the  plaintiff  in  his  opening  pleadings 
—be  it  a  bill,  complaint,  or  declaration — 
acts  up  a  right  under  the  patent  laws  as 
ground  for  a  recovery.  Of  such  the  state 
-courts  have  no  jurisdiction.  The  latter  may 
appear  in  the  plea  or  answer  or  in  the  iesti- 
nony.    The  detennination  of  sneh  queatiou 


is  not  beyond  the  competency  of  the  stata 
tribunala.'  •• 

The  case  of  E.  Bement  ft  Sons  v.  National 
Harrow  Co.  [186  U.  S.  70,  46  L.  ed.  1058,  22 
Sup.  Ct.  Rep.  747],  decided  at  the  same  term 
as  the  Wooden  Pipe  Case,  illustrates  the 
doctrine.  In  that  case  the  National  Harrow 
Company,  the  patentee,  commenced  the  a<^ 
tion  in  a  state  court  of  New  York  to  re* 
cover  damages  for  the  violation  of  license 
contracts  pertaining  to  the  manufacture 
and  sale  of  a  patent  harrow,  and  also  sought 
to  restrain  the  future  violation  of  the  eon- 
tracts,  and  compel  their  specific  perform- 
ance. If,  in  consequence  of  the  subjeet* 
matter,  the  case  was  one  arising  under  the 
patent  laws,  as  it  would  have  been  if  the 
question  of  infringement  of  the  patent  was 
involved,  the  jurisdiction  of  the  courts  of 
the  United  States  was  exclusive.  The  ease 
was  disposed  of  on  its  merits  in  the  state 
courts,  and  came  to  this  eourt  by  writ  of 
error  upon  the  question  as  to  whether  tha 
agreements  between  the  licensor  and  licens-  j 
ee  violated^tbe^  Federal  anti-trust  law,  and^ 
jurisdiction  was  entertained  and  the  Fed- 
eral question  was  passed  upon. 

Finally,  it  seems  to  me  the  rulings  made 
in  the  Morgain  Envelope  Case,  152  U.  S.  425, 
38  L.  ed.  500,  14  Sup.  Ct  Rep.  627,  are  so 
apposite  here  as  practically  in  reason  to 
foreclose  all  controversy  on  the  question. 
In  that  case  suit  was  brought  on  three 
patents,  one  for  an  oval  roll  of  pftper,  the 
other  two  for  apparatus  for  holding  the 
paper.  The  patentee  sold  the  fixtures  or  ap- 
paratus only  to  purchasers  of  his  paper, 
with  the  understanding  that  the  paper 
would  be  subsequently  purchased  of  the 
plaintiff  company.  It  was  held  that  the 
patent  for  the  roll  of  paper  was  invalid, 
but  the  validity  of  the  apparatus  claims,  or, 
at  least,  of  some  of  them,  was  not  chal- 
lenged. The  defendant  sold  the  paper  with 
full  knowledge  of  the  restriction  imposed 
by  the  patentee.  Mr.  Justice  Brown,  after 
quoting  from  Chaffee  v.  Boston  Belting  Go. 
22  How.  217,  223,  16  L.  ed.  240,  242,  sayi 
(p.  432) ! 

'The  real  question  in  this  case  is  whether, 
conceding  the  combination  of  the  oval  roll 
with  the  fixture  to  be  a  valid  combination, 
the  sale  of  one  element  of  such  eombination, 
with  the  intent  that  it  shall  be  used  with 
the  other  element,  is  an  infringement  We 
are  of  opinion  that  it  is  not  ...  Of 
course,  if  the  product  itself  is  the  subjeel 
of  a  valid  patent,  it  would  be  an  infringe* 
ment  of  that  patent  to  purchase  such  prod- 
uct of  another  than  the  patentee;  but  if 
the  product  be  unpatentable,  it  is  giving  to 
the  patentee  of  the  machine  the  benefit  of  a 
patent  upon  the  product,  by  requiring  waA 
product  to  bo  bought  of  him.* 


1911. 


HENRY  ▼.  A.  B.  DICK  00. 


S85 


Earlier    in    the    opinion    it    wu    said 
(p.  431): 

"The  first  defense  raises  the  question 
whether,  when  a  machine  is  designed  to 
manufacture,  distrihute,  or  serve  out  to 
users  a  certain  article,  the  article  so  dealt 
with  can  be  said  to  be  a  part  of  the  combi- 
nation of  which  the  machine  itself  is  an- 
other part.  If  this  be  so,  then  it  would  seem 
Mto  follow  that  the  log  which  is  sawn  in  the 
•  mill,  the  wheat  which  is  ground  by  the  roll- 
ers, the  pin  which  is  produced  by  the  patent^ 
ed  machine,  the  paper  which  is  folded  and 
delivered  by  the  printing  press,  may  be 
claimed  as  an  element  of  a  combination  of 
which  the  mechanism  doing  the  work  is  an- 
other element.  The  motion  of  the  hand 
necessary  to  turn  the  roll  and  withdraw  the 
paper  is  analogous  to  the  motive  power 
which  operates  the  machinery  in  the  other 
instances." 

Nor  when  accurately  appreciated  is  there 
any  conflict  between  the  principles  so  long 
and  firmly  established  by  the  cases  to  which 
I  have  just  referred  and  the  doctrine  upheld 
in  the  Goodyear  Rubber  Case,  9  Wall.  788, 
19  L.  ed.  566,  and  Mitchell  v.  Hawley,  16 
Wall.  544,  21  L.  ed.  322.  In  the  Goodyear 
Case  -the  facts  were  these:  The  right  was 
conferred  upon  one  Chaffee  by  license  ''to 
use  the  said  Goodyear's  gum  elastic  com- 
position for  coating  cloth  for  the  purpose 
of  japanning,  marbling,  and  variegate  jap- 
anning, at  his  own  establishment,  but  not  to 
be  disposed  of  to  others  for  that  purpose 
without  the  consent  of  the  said  Charles 
Goodyear;  .  .  .  the  right  and  license 
hereby  conferred  being  limited  to  the  Unit- 
ed States  and  not  extending  to  any  foreign 
country,  and  not  being  intended  to  convey 
any  ri^^t  to  make  any  contract  with  the 
government  of  the  United  States."  Looking 
at  the  terms  of  the  license  and  the  testi- 
mony in  the  record,  the  court  considered  the 
instrument  only  "to  authorize  the  licensee 
to  make  and  sell  India-rubber  cloth,  to  be 
used  in  the  place,  and  for  the  purpose,  of 
patent  or  japanned  leather.**  The  patent 
was  held  to  be  infringed  because  a  right  of 
use  of  the  invention  not  granted  to  the  li- 
censee, but  reserved  by  the  patentee  or  his 
assignee  to  himself,  viss.,  "the  exclusive  right 
to  manufacture  and  sell  army  and  navy 
equipments  made  of  vulcanised  India  rub- 
ber," etc.,  had  been  invaded  by  the  defend- 
ants. 
In  Mitchell  v.  Hawley  this  was  the  con- 
«troversy:  A  patentee  of  certain  machines, 
^ whose  original  patent  had* still  between 
six  and  seven  years  to  run,  conveyed  to  an- 
other person  the  "right  to  make  and  use, 
and  to  license  to  others  the  right  to  make 
and  use;,  lour  of  the  machines"  in  two  states 
'during  the  remainder  of  the  original  term 
ttaCL— £6. 


of  the  letters  patent^  provided,  that  the 
said  grantee  shall  not  in  any  way  or  form 
dispose  of,  sell,  or  grant  any  license  to  «m 
the  said  machines  beyond  the  said  tenn.* 
The  licensee  constructed  and  sold  four  mik 
chines  to  persons  who,  as  found  by  the  court» 
had  knowledge  of  the  limited  title  of  tho 
licensee.  After  the  patent  had  expired,  and 
during  an  extended  term  of  the  patent^  the 
persons  to  whom  the  licensee  had  trans- 
ferred the  machines  made  use  of  the  ma- 
chines in  violation  of  the  limitation,  and 
the  owner  of  the  patent  sued  to  prevent  tho 
infringement,  and  his  right  to  do  so  was  up- 
held. Stating  it  to  be  unquestioned  that 
a  patentee  who  had  absolutely  parted  with 
the  title  to  the  machine  and  with  the  use 
which  the  patent  protected  must  be  undei^ 
stood  to  have  parted  with  all  his  exdusivo 
right,  and  hence  ceased  to  have  any  inter- 
est in  the  machine  protected  by  the  patent 
law,  the  court  maintained  the  contentions  of 
the  complainant,  on  the  ground  that  the 
rule  just  stated  did  not  apply  where  the 
patentee  did  not  grant  the  entire  rig^t  cov- 
ered by  the  patent^  but  retained  a  part 
thereof  in  himself,  and  therefore  a  violation 
of  such  reserved  right  was  in  conflict  with 
a  right  still  protected  by  the  patent^  ant 
an  infringement  of  the  patent.  Hie  diifsi* 
ence  between  the  rule  applied  in  that 
and  the  doctrine  of  the  many  other 
which  we  havo  cited,  and  whidi  also  existi 
between  the  controversy  presented  in  Mit- 
chell y.  Hawley  and  the  one  here  under  cob* 
sideration,  was  simply  as  follows:  (a)  That 
which  exists  between  the  conveyance  of  all 
one's  rights  covered  by  a  patent  and  a 
transfer  of  only  a  part  of  such  rights; 
(b)  that  which  obtains  between  the  ability 
of  a  patentee  to  protect  the  right  which  bo 
enjoys  under  the  patent  law  from  infringe*  is 
ment»  and  his* want  of  power,  on  parting* 
with  all  his  rights  under  the  patent^  to  eon- 
tract  so  as  to  secure  rights  never  embraced 
in  his  patent,  and  to  bring  such  newly 
acquired  contract  rights  under  the  protein 
tion  of  the  patent  law.  That  the  sale  here 
in  question  was  one  of  all  the  rights  which 
the  patent  protected  has,  it  seems  to  me, 
at  the  outset  been  demonstrated  beyond  rea- 
sonable dispute.  I  mean,  of  course,  within 
the  limit  of  my  powers  of  understanding, 
since,  looking  at  the  so-called  license  restri<^ 
tion  again  and  again  with  a  purpose,  if 
possible,  to  bring  my  mind  to  assent  to  the 
view  which  the  court  takes  of  it,  I  flnd  it 
impossible  to  do  so.  And  in  this  connec- 
tion it  is  to  be  observed  that  the  real  na- 
ture of  the  transaction  is,  in  the  argument 
of  ooonsel  for  the  Dick  Company^  stated  to 
be  directly  the  opposite  of  that  which  the 
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oourt  now  holds  it  to  be.  Thua,  counsel 
Bay: 

"In  the  lloenee  plan  In  issue,  the  licensor, 
by  limiting  the  market  at  which  supplies 
may  be  purchased,  is  merely  insuring  to 
himself  a  royalty  based  upon  the  output  of 
the  machine.  The  licensor,  by  requiring  the 
purchase  of  ink  of  him,  in  fact  exacting  a 
royalty  (infinitesimal  in  amount)  for  every 
copy  of  the  original  produced  by  the  mime- 
ograph. The  yery  nature  of  the  work  of 
these  machines  forbids  the  use  of  a  fixed 
money  royalty  upon  the  work  produced, 
since  the  money  Yalue  is  so  small  that  the 
expense  of  the  accounting  would  be  prohibi- 
tiye  of  such  a  method/' 

A  construction  of  the  restriction  which, 
by  speaking  of  license  and  licensor,  obscures 
Uie  fact  that  the  restriction  itself  states  the 
transaction  to  have  been  a  sale  of  the  ma- 
chine and  its  right  of  use,  yet,  by  the  very 
force  of  the  nature  of  the  so-called  restric- 
tion, describes  it  as  being  in  essence  and 
effect  but  a  consideration  for  the  rights 
parted  with,  and  thus  brings  the  case  with- 
in the  doctrine  of  Wilson  t.  Sandford,  Al- 
bright ▼.  Teas,  and  other  cases  which  I  have 

•  referred  to. 

•  ^  The  distinction  between  the  two  rules  and 
the  absolute  harmony  and  oo-operation  be- 
tween them  had  been  pointed  out  before  the 
decision  in  Mitchell  ▼.  Hawley,  and  has  been 
since  so  clearly  indicated  as  to  my  mind 
to  leave  no  room  for  contention  or  evasion. 
Let  me  quote  from  some  of  the  cases.  In 
one  of  the  early  cases,  Bloomer  v.  McQue- 
wan,  14  How.  639,  14  L.  ed.  532,  after  re- 
ferring to  previous  cases  which  had  marked 
the  distinction  between  the  grant  of  the 
right  to  make  and  vend  a  patented  machine 
and  the  grant  of  the  right  to  use  it,  the 
court  said  (p.  549) : 

"The  distinction  is  a  plain  one.  The 
franchise  which  the  patent  grants  consists 
altogether  in  the  right  to  exclude  everyone 
from  making,  using,  or  vending  the  thing 
patented,  without  the  permission  of  the 
patentee.  This  is  all  that  he  obtained  by 
the  patent.  And  when  he  sells  the  exclu- 
sive privilege  of  making  or  vending  it  for 
use  in  a  particular  place,  the  purchaser 
buys  a  portion  of  the  franchise  which  the 
patent  confers.  He  obtains  a  share  of  the 
monopoly,  and  that  monopoly  is  derived 
from,  and  exercised  under,  the  protection  of 
the  United  States.    .    .    . 

"But  the  purchaser  of  the  implement  or 
machine  for  the  purpose  of  using  it  in  the 
ordinary  pursuits  of  life  stands  on  different 
ground.  In  using  it,  he  exereises  no  rights 
created  by  the  act  of  Congress,  nor  does  he 
derive  title  to  it  by  virtue  of  the  franchise 
or  exclusive  privilege  granted  to  the  patent- 
ee.  The  inventor  might  lawfully  sell  it  to 


him,  whether  he  had  a  patent  or  not,  if  no 
other  patentee  stood  in  his  way.  And  whea 
the  machine  passes  to  the  hands  of  the 
purchaser,  it  is  no  longer  within  the  limits 
of  the  monopoly.  It  passes  outside  of  it, 
and  is  no  longer  under  the  protection  of  the 
act  of  Congress.  And  if  his  right  to  the 
implement  or  machine  is  infringed,  he  must 
sedc  redress  in  the  courts  of  ti^e  state,  ac- 
cording to  the  laws  of  the  state,  and  not  in 
the  courts  of  the  United  States,  nor  under 
the  law  of  Congress  granting  ^e  patent. 
The  implement  or  machine  becomes  his  priv-  g 
ate,  individual  ^property,  not  protected  by* 
the  laws  of  the  United  States,  but  by  the 
laws  of  the  state  in  which  it  is  situated. 
Contracts  in  relation  to  it  are  regulated  by 
the  laws  of  the  state,  and  are  subject  to 
state  jurisdiction.'* 

Likewise  in  Adams  v.  Burke,  17  Wall. 
453,  21  L.  ed.  700,  the  court»  speaking 
through  Mr.  Justice  Miller,  said  (p.  456) : 

"In  the  essential  nature  of  things,  when 
the  patentee,  or  the  person  having  his 
rights,  sells  a  machine  or  instrument  whose 
sole  value  is  in  its  use,  he  receives  the  con- 
sideration for  its  use  and  he  parts  with  the 
right  to  restrict  that  use.  The  article,  la 
the  language  of  the  court,  passes  without 
the  limit  of  the  monopoly.  That  is  to  say^ 
the  patentee  or  his  assignee  having,  in  the 
act  of  sale,  received  all  the  royalty  or  con- 
sideration which  he  claims  for  the  use  of 
his  invention  in  that  particular  machine  or 
instrument,  it  is  open  to  the  use  of  the  pur- 
chaser without  further  restriction  on  ac- 
count of  the  monopoly  of  the  patentees." 

Tet,  again,  in  the  Folding  Bed  Co.  Case^ 
157  U.  S.  666,  39  L.  ed.  850,  15  Sup.  Ct 
Bep.  738,  this  court,  reiterating  the  doc- 
trine, said: 

"Upon  the  doctrine  of  these  cases  we 
think  it  follows  that  one  who  buys  patented 
articles  of  manufacture  from  one  authorized 
to  sell  them  becomes  possessed  of  an  abso* 
lute  property  in  such  articles,  unrestricted 
in  time  or  place.  Whether  a  patentee  may 
protect  himself  and  his  assignees  by  specii^ 
contracts  brought  home  to  the  purchasers  is 
not  a  question  before  us,  and  upon  which  we 
express  no  opinion.  It  is,  however,  obvi- 
ous that  such  a  question  would  arise  as  a 
question  of  contract,  and  not  as  one  under 
the  inherent  meaning  and  effect  of  the 
patent  laws. 

"The  conclusion  reached  does  not  deprive 
a  patentee  of  his  just  rights,  because  ne 
article  can  be  unfettered  from  the  claim  ol 
his  monopoly  without  paying  its  tribute. 
The  inconvenience  and  annoyance  to  the 
public  that  an  opposite  conclusion  would  oe- 
casion  are  too  obvious  to  require  illustr^ 
tion.**  • 

*In  view  of  the  settled  rule  of  this  oourl^* 
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establiBlied  by  so  many  decisioni,  I  might 
well  refrain  from  referring  to  the  English 
eases  and  the  decisions  of  lower  Federal 
eourts  relied  on  as  persuasively  supporting 
the  doctrine  now  announced.  But,  neverthe- 
less, I  shall  briefly  notice  the  eases. 

I  pass  by  the  English  decisions  relied  up- 
on with  the  remark  that  it  is  not  perceived 
how  they  can  have  any  persuasive  influence 
on  the  subject  in  hand,  in  view  of  the  dis- 
tinction between  state  and  national  power 
which  here  prevails,  and  the  consequent 
necessity,  if  our  institutions  are  to  be  pre- 
served, of  forbidding  a  use  of  the  patent 
laws  which  serves  to  destroy  the  lawful  au- 
thority of  the  states  and  their  public  policy. 
I  fail  also  to  see  the  application  of  English 
cases  in  view  of  the  possible  difference  be- 
tween the  public  policy  of  Great  Britian 
eoncerning  the  right,  irrespective  of  the 
patent  law,  to  make  contracts  with  the  mon- 
•polistie  restriction  whieh  the  one  here  ree- 
egnized  embodies  and  the  public  policy  of 
the  United  States  on  that  subject,  as  estab- 
lished, after  great  consideration,  by  this 
eourt  in  Dr.  Miles  Medical  Go.  v.  John  D. 
Park  &  Sons  Co.  220  U.  S.  873,  55  L.  ed. 
502,  31  Sup.  Gt.  Rep.  376.  See  especially  on 
this  subject  the  grounds  for  dissent  in  that 
ease  expressed  by  Mr.  Justice  Holmes,  refer- 
ring to  the  English  law,  on  page  413. 

So  far  as  the  various  decisions  of  eireuit 
eourts  of  appeals  which  the  court  refers  to 
are  concerned,  as  they  conflict  with  the 
many  adjudications  of  this  court  to  which  I 
have  referred,  it  seems  to  me  they  ought 
not  to  be  followed,  but  should  be  overruled. 
It  is  undoubted  that  the  leading  one  of  the 
eases,  which  all  the  others  but  follow  and 
reiterate,  is  the  Button-Fastener  Case  [35 
L.R.A.  728,  25  C.  C.  A.  267,  47  U.  S.  App. 
146,  77  Fed.  288]  to  which  I  have  previous- 
ly referred.  I  shall  not  undertake  to  re- 
view that  ease  elaborately,  because  in  sub- 
stance and  effect  the  theory  upon  which  it 
proceeds  is  in  absolute  conflict  with  the 
many  adjudications  of  this  court  to  which 
§1  have  referred,  and  the  reasoning  which 
*  was  employed  in  the  case,  in  mj  •opinion,  in 
its  ultimate  aspect  rests  upon  a  failure  to 
distinguish  between  the  principle  announced 
in  Wilson  v.  Sandford,  and  followed  and  ap- 
plied in  the  many  cases  which  I  have  re- 
viewed, and  the  doctrine  announced  and  ap- 
plied in  Mitchell  v.  Hawley.  In  other 
words,  the  Button-Fastener  Case  and  the 
eonfusion  which  has  followed  the  applica* 
tion  of  the  ruling  made  in  that  case  was 
but  the  consequence  of  failing  to  observe  the 
difference  between  the  rights  of  a  patentee 
which  were  protected  by  the  patent,  and 
those  whieh  arose  from  contract,  and  there- 
fore were  subject  alone  to  the  general  law. 
In  addition  it  may  be  well  to  observe  thai 


the  very  groundwork  upon  which  the  case 
preceeded  has  been  since  authoritatively  do* 
clared  by  this  court  to  be  without  lounda* 
tion.  For  instance,  it  will  become  apparent 
for  an  analysis  of  the  opinion  in  the  case 
that  it  proceeded  upon  the  theory  that  the 
doctrine  upheld  had  been  virtually  sano- 
tioned  in  previous  adjudications  of  this 
court.  Since  the  decision,  however,  this 
court,  in  Bobbs-Merrill  Co.  ▼.  Straus,  210 
U.  S.  345,  52  L.  ed.  1091,  28  Sup.  Ct.  Rep. 
722,  has  expressly  declared  that  the  doctrine 
had  never  been  upheld  by  this  court.  Mor»> 
over,  also,  in  the  Bobbs-Merrill  Case  this 
court,  in  considering  one  of  the  oases  prin* 
cipally  relied  upon,  in  the  opinion  in  the 
Button-Fastener  Case — ^the  Cotton-Tie  Case 
^expressly  pointed  out  that  that  ease  had 
been  misconceived  in  the  opinion  in  the 
Button-Fastener  Case,  and  did  not  have  the 
significance  which  had  there  been  attributed 
to  it. 

But  even  if  I  were  to  put  aside  every* 
thing  I  have  said,  and  were  to  concede,  for 
the  sake  of  argument^  that  the  power 
existed  in  a  patentee,  by  contract,  to  aooom* 
plish  the  results  which  it  is  now  held  may 
be  effected,  I  nevertheless  would  be  unable 
to  give  my  assent  to  the  ruling  now  made* 
If  it  be  that  so  extraordinary  a  power  of 
contract  is  vested  in  a  patentee,  I  cannot 
escape  the  conclusion  that  its  exercise,  like 
every  other  power,  should  be  subject  to  the 
law  of  the  land.  To.  conclude  otherwise  g 
Vould  be  but  to  say  that  there  was  a  vast* 
zone  of  contract  lying  between  rights  under 
a  patent  and  the  law  of  the  land,  where  law* 
lessness  prevailed  and  wherein  contracts 
could  be  made  whose  effect  and  operation 
would  not  be  confined  to  the  area  described, 
but  would  be  operative  and  effective  beyond 
that  area,  so  as  to  dominate  and  limit  rights 
of  everyone  in  society,  the  law  of  the  land 
to  the  contrary  notwithstanding. 

Again,  a  eurious  anomaly  would  result 
from  the  doctrine.  The  law,  in  allowing  the 
grant  of  a  patent  to  the  inventor,  does 
not  fail  to  protect  the  rights  of  so- 
ciety; on  the  contrary,  it  safeguards 
them.  The  power  to  issue  a  patent  is 
made  to  depend  upon  considerations  of 
the  novelty  and  ultility  of  the  invention, 
and  the  presence  of  these  prerequisites  must 
be  ascertained  and  sanctioned  by  public  au- 
thority; and  although  this  authority  has 
been  favorably  exerted,  yet,  when  the  rights 
of  individuals  are  concerned,  the  judicial 
power  is  then  open  to  be  invoked  to  deter^ 
mine  whether  the  fundamental  conditions 
essential  to  the  issue  of  the  patent  existed. 
Under  the  view  now  maintained  of  the  right 
of  a  patentee  by  contract  to  extend  the  scope 
of  the  claims  of  this  patent,  it  would  follow 
that   the   ineidental   right  would 
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greater  than  tlie  principal  one,  since  by  the  i 
mere  will  of  the  party  righta  by  contract 
could  be  created,  protected  by  the  patent 
law,  without  any  of  the  precautions  for  the 
benefit  of  the  publie  which  limit  the  right 
to  obtain  a  patent. 

I  have  already  indicated  how,  since  the  de- 
cision in  the  Button-Fastener  Case,  the  at- 
tempt to  increase  the  scope  of  the  monopoly 
granted  by  a  patent  has  become  common  by 
resorting  to  the  device  of  license  restrictions 
manifested  in  various  forms,  all  of  which 
tend  to  increase  monopoly  and  to  burden  the 
public  to  the  exercise  of  their  common 
rights.  My  mind  cannot  shake  off  the  dread 
of  the  vast  extension  of  such  practices  which 
2^  must  come  from  the  decision  of  the  court 
•  now  rendered.  Who,  I  submit,  *ean  put  a 
limit  upon  the  extent  of  monopoly  and 
wrongful  restriction  which  will  arise,  es- 
pecially if  by  such  a  power  a  contract  which 
otherwise  would  be  void  as  against  public 
policy  may  be  successfully  maintained? 

What  could  more  cogently  serve  to  point  to 
the  reality  and  conclusiveness  of  these  sug- 
gestions than  do  the  facts  of  this  case?  It 
is  admitted  that  the  use  of  the  ink  to  work 
the  patented  machine  was  not  embraced  In 
the  patent,  and  yet  it  is  now  held  that  by 
contract  the  use  of  materials  not  acquired 
from  a  designated  source  has  become  an 
infringement  of  the  patent,  and  exactly  the 
same  law  is  applied  as  though  the  patent  in 
express  terms  covered  the  use  of  ink  and 
other  operative  materials.  It  is  not,  as  I 
understand  it,  denied,  and  if  It  were,  in  the 
face  of  the  decision  in  the  Miles  Medical  Co. 
Case,  supra,  in  reason  it  cannot  be  denied, 
that  the  particular  contract  which  operates 
this  result,  if  tested  by  the  general  law, 
would  be  void  as  against  public  policy.  The 
contract,  therefore,  can  only  be  maintained 
upon  the  assumption  that  the  patent  law 
and  the  issue  of  a  patent  is  the  generating 
source  of  an  authority  to  contract  to  pro- 
cure rights  under  the  patent  law  not  other- 
wise within  that  law,  and  which  could  not 
be  enjoyed  under  the  general  law  of  the 
land.  But  here,  as  upon  the  main  features 
of  the  case,  it  seems  to  me  this  court  has 
spoken  so  authoritatively  as  to  leave  no 
room  for  such  a  view.  In  Pope  Mfg.  Co.  v. 
Gormully,  144  U.  S.  224,  36  L.  ed.  414,  12 
6up.  Ct  Bep.  632,  the  validity  of  certain 
stipulations  contained  in  a  license  to  use 
patented  inventions  came  under  considera- 
tion. It  was  decided  that  contracts  of  that 
character,  like  all  others,  were  to  be  meas- 
ured by  the  law  of  the  land,  and  were  non- 
enforceable  if  they  were  contrary  to  general 
rules  of  public  policy.  And  it  was  further 
held  that  even  if  contracts  of  that  char- 
acter were  not  void  as  against  general  prin- 
eipl^  of  publie  policy,  the  aid  of  a  court 


of  equity  would  not  be  given  to  their  «»• 
forcement  if  the  stipulations  were  uneon-g 
scionable   and  ^oppressive,   as  are,   in  n^* 
Judgment,  aside  from  the  rule  of  publls 
policy,  the  stipulations  of  the  contract  here 
involved. 

Indeed,  when  the  decree  rendered  by  the 
lower  court  which  is  now  affirmed  and  which 
is  excerpted  in  the  marginf  is  considered« 
it  seems  to  me  the  conclusion  cannot  be  es- 
caped that  although  in  the  mental  process 
by  which  it  was  held  that  relief  under  tfaeg 
patent  law  could* be  afforded,  the  contract* 
was  treated  as  a  restriction  upon  the  use 
of  the  machine  covered  by  the  patent,  so  in* 
exorable  was  the  contrary  result  of  the  con- 
tract that  in  framing  the  decree  it  becauM 

tXhe  circuit  •court  granted  a  decree  la 
favor  of  the  complainant  for  an  accounting 
of  profits  and  damages  and  for  an  injunc* 
tion  restraining  the  defendants  from  in* 
fringing  upon  fiie  said  letters  patent,  and 
"from  directly  or  Indirectljr  procuring  or 
attempting  to  procure,  inducing  or  attempt- 
ing to  induce,  or  causing,  any  breach  or 
violation  of  the  covenant,  condition,  or  ob- 
ligation now  existing  or  which  may  hero- 
after  exist  on  the  part  of  vendees  or  li- 
censees of  said  patented  and  restricted 
rotary  mimeographs  to  the  complainant  by 
reason  of  the  license  restrictions  hereinb^ 
fore  set  out,  and  particularly  from  directly 
or  indirectly  making  or  causmg  to  be  made^ 
or  selling  or  causing  to  be  sold,  or  offering 
or  causing  to  be  offered,  to  an^  person  or 
concern  whatsoever,  any  supplies  adapted 
for  use  or  capable  of  being  used  on  said  pa^ 
ented  or  restricted  mimeographs  with  de- 
sign or  intent  that  the  same  shall  be  so  us^ 
in  violation  of  such  license  restriction ;  from 
directly  or  indirectly  persuading  or  in- 
ducing such  persons  or  concerns  to  pur- 
chase any  such  supplies  not  of  the  com* 
plainant's  manufacture  and  sale,  designed 
or  adapted  for  use  in  such  machines  for  use 
thereon  in  violation  of  such  license;  from 
advertising  or  causing  to  be  advertised  in 
any  manner  any  supplies  intended  or  de- 
signed for  use  in  said  rotary  mimeographs 
in  violation  of  such  license;  from  publish- 
ing or  causing  to  be  published  any  offer, 
promise,  or  inducement  designed  or  intended 
to  procure  licensees  or  vendees  of  the  said 
patented  and  restricted  rotary  mimeographs 
to  use  or  purchase  for  use  in  such  machino 
supplies  not  of  the  manufacture  of  the  com- 
plainant, in  violation  of  such  license,  and 
from  doing  and  performing  any  and  all 
other  acts  or  things  designed  or  intended  to 
persuade  or  induce  said  licensees  or  vendeea 
to  violate  the  condition  or  covenant  bind- 
ing upon  them  with  respect  to  the  use  of 
said  rotary  mimeograph,  and  from  in  any 
way  further  interfering  with  the  businetn 
of  the  said  complainant  of  marketing  said 
machines  and  supplies  therefor  under  U* 
cense  restrictions  limiting  such  machlnco 
to  use  only  in  conjunction  with  suppllis 
made  by  or  procured  from  said  oomplalnaiilb 
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neeessary  to  give  relief  upon  the  theory  that 
the  gravamen  of  the  suit  was  the  violation 
of  a  contract  stipulation  in  regard  to  un- 
patented materials. 
For  these  reasons  I  therefore  dissent. 


(m  U.  8.  065.) 

CEDAR  RAPIDS  GAS  UGfiT  COMPANY, 

Plff.  in  £rr.y 
v. 

CITY    OF    CEDAR    RAPIDS,    George    S. 
Lightner,  Mayor,  et  aL 

CoNSTiTnnoNAL    Law    (5    121*)— What 
GoNSTrruTEs  ▲  Contkaot. 

1.  A  provision  in  an  ordinance  granting 
a  renewal  of  its  franchise  to  a  gas  com- 
pany thatj  in  consideration  of  the  privileges 
granted,  it  shall  furnish  gas  at  a  price 
not  to  exceed  $1.80  per  thousand  cubic 
feet,  and  20  cents  per  thousand  feet  for  dis- 
count to  consumers  paying  before  the  10th 
of  each  month  after  consumption,  is  not 
a  contract  by  the  city  that  the  price  shell 
be  kept  high  enough  to  allow  a  discount  for 
prompt  payment,  the  agreement  being  that 
of  the  company  alone,  and  subject  to  the 
city's  power  to  regulate  rates. 

'  tBd.  Note.— For  otber  cases,  see  Oonstttutlonal 
Law.  Cent  Dir  11  285,  KH-SU,  S42-t48;   Deo.  Dig. 

I  in.*] 

CoTTBTS   (I  809*)— EzAianATioir  or  Bvx- 

DENCE. 

2.  The  evidence  in  an  equity  case  will  be 

examined   by    the    Supreme    Court   of   the 

United  States  in  proceedings  in  error  to  the 

state  court,  in  so  far  as  such  examination 

is  necessary  to  answer  questions  properly 

saved,  coming  within  the  appellate  juris« 

diction  of  the  Supreme  Court  of  the  United 

States,  where  the  findings  to  be  reviewed 

depend  on  questions  which  are  re-ezamina- 

ble  in  such  court. 

fBM.  Note.— For  other  cases,  see  Courts.  Cent. 
DlS.  if  108S,  1090;  Dec.  Dig.  f  899  :•  Appeal  and 
Brror,  Cent.  Dlff.  f9  8384-8394.  3396.  8398.  3399.] 

Courts  (§  400*)— <tRounds  fob  Rsvbbsal 
— REDucnoif  IN  Gas  Rates. 

3.  A  judgment  of  a  state  court,  dismiss- 
ing a  bill  to  restrain  the  enforcement  of  an 
ordinance  fixing  00  cents  per  thousand 
cubic  feet  as  a  maximum  gas  rate,  without 
prejudice  to  a  later  suit  after  the  ordi- 
nance, which  had  not  been  enforced  before 
the  commencement  of  the  suit,  had  been 
given  a  fair  test,  the  court  estimating  on 
a  value  fixed  by  it  for  the  plant  consider- 
ably in  excess  of  its  cost,  that  the  return 
under  the  ordinance  would  be  over  6  per 
cent,  will  not  be  disturbed  on  review  by 

the  Supreme  Court  of  the  United  States. 

rSd.  Note— For  other  oases,  see  Courts,  Cent. 
Dig.  Si  1091,  1093 ;    Dec.  Dig.  f  400.*] 

[No.  163.1 

Argued  February  29,  1912.    Decided  March 

11,   1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  decree  which, 
modifiying  a  decree  of  the  District  Court 


of  Linn  County,  in  that  state,  dismissed  a 
bill  to  restrain  the  enforcement  of  an  ordi- 
nance fixing  90  cents  per  thousand  cubis 
feet  as  a  maTJmum  charge  for  gas,  witbmii 
prejudice  to  a  later  suit  after  the  ordinance 
should  haw  been  given  a  fair  test.  Af* 
firmed. 

See  same  case  below,  144  Iowa,  426,  1S8 
Am.  St.  Rep.  299,  120  N.  W.  966. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Trewin  and  John  N« 
Hughes  for  plaintifiT  in  error. 

Messrs.  James  W.  Jamison  and  Wil- 
liam Chamberlain  for  defendants  in  ei^ 
ror.  ^ 

s 

*Mr.  Justiee  Holmes  delivered  the  opln-e 
ion  of  the  court: 

This  is  a  bUl  brought  by  the  pkdntifr 
in  error  to  restrain  the  enforcement  of  aa 
ordinance  fixing  90  cents  per  thousand  cubio 
feet  as  the  highest  price  to  be  charged  in 
Cedar  Rapids  for  gas.  As  the  ordinance 
was  passed  in  1906,  and  had  not  yet  been 
enforced,  the  suprente  court  of  the  state 
dismissed  the  bill  without  prejudice  to  ai« 
later  suit  after  it  should  have  been  given  S 
a  fair  test.  144  Iowa,* 426,  188  Am.  St* 
Rep.  299,  120  N.  W.  966.  The  pUiintiff, 
having  specially  set  up  that  the  ordinance 
violated  the  contract  clause  of  the  Con- 
stitution (article  1,  |  10)  and  the  14th 
Amendment,  brings  the  case  here.  There 
is  a  motion  to  dismiss,  but  the  constitu- 
tional questions  appear  upon  the  record^ 
and  are  not  so  frivolous  as  to  warrant  that 
summary  course. 

The  supposed  contract  arises  from  a  term 
in  the  ordinance  under  which  the  plaintiff 
was  granted  a  renewal  of  its  franchise  in 
1896.  By  g  8,  "In  consideration  of  the 
privileges  herein  granted  to  said  company 
it  shall  furnish  to  the  inhabitants  of  said 
city  gas  for  lighting  at  a  price  not  to  ex- 
ceed $1.80  per  thousand  feet,  and  20  cents 
per  thousand  cubit  feet  discount  if  con- 
sumers pay  on  or  before  the  10th  of  each 
month  after  consumption,"  etc  It  is  ad- 
mitted that  under  the  laws  of  Iowa  the 
rate  could  be  changed  by  the  city,  but  it  is 
argued  that  the  quoted  words  import  a 
contract  that  it  shall  not  be  changed  to  such 
an  extent  as  to  make  impossible  the  offer 
of  a  discount  for  prompt  payment, — ^that 
being  the  cheapest  and  most  efficient  way 
of  collecting  the  price  of  the  gas.  The 
state  court  assumed  that  there  was  no  con- 
tract in  the  case,  and  in  discussing  what  it 
treated  as  the  sole  question,  whether  the 
plaintiff  would  be  deprived  of  a  fair  com- 
pensation for  its  services,  pointed  out  that 
the  company  could  secure  payment  by  re- 
quiring a  deposit  in  advance  or  by  msidng 
other  reasonable  rules. 
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We  are  of  opinion  that  there  was  no  eon- 
tract  on  the  part  of  the  city  that  the  price 
should  be  kept  high  enough  to  allow  a  dis- 
count for  prompt  payment.  The  general 
power  reserved  to  regulate  rates  was  lim- 
ited only  by  the  14  th  Amendment.  The 
words  relied  upon  by  the  plaintiff  express 
its  promise  in  consideration  of  the  privileges 
granted, — ^not  a  promise  by  the  city.  Elnoz- 
▼iUe  Water  Co.  v.  Knoxvllle,  189  U.  S.  434, 
437,  47  L.  ed.  887,  891,  23  Sup.  a.  Rep. 
631.  It  is  true  that  the  contract  was  in 
ggthe  form  of  an  ordinance,  but  the  ordi- 
g  nance  was  drawn  as  a  contract,  to  be  ac- 
•  cepted,  and  it  was*accepted  by  the  plain* 
tiff;  it  contained  reciprocal  undertakings, 
the  one  in  question  being  that  of  the  plain- 
tiff, as  we  hav«  said;  and  it  was  subject 
to  the  power  retained  by  the  city  to  regu- 
late rates.  That  power,  it  was  expressly 
provided  by  the  Iowa  statute,  was  not  to  be 
abridged  by  ordinance,  resolution,  or  con- 
tract. Code  of  1897,  §  725,  22  G.  A.  (1888) 
chap.   16. 

Upon  the  issue  under  the  14tli  Amend- 
ment, the  plaintiff  argues  on  the  strength 
of  Rey.  Stat.  §  709,  U.  8.  Comp.  Stat.  1901, 
p.  575,  that  the  facts  are  open  to  re-ex- 
amination here.  By  that  section  it  is  pro- 
Tided  that  a  writ  of  error  to  a  state  court 
"shall  have  the  same  effect  as  if  the  judg- 
ment or  decree  complained  of  had  been 
rendered  or  passed  in  a  court  of  the  United 
States."  It  is  argued  that»  as  the  decree 
of  a  state  court  can  be  reviewed  only  by 
writ  of  error,  the  foregoing  words  give  to 
a  writ  of  error  in  a  chancery  case  the  effect 
of  an  appeal,  and  open  the  evidence  to  re- 
ozamination  to  the  same  extent  as  upon 
an  appeal.  A  suggestion  to  that  effect  was 
made  in  Republican  River  Bridge  Co.  y. 
Kansas  P.  R.  Co.  92  U.  S.  316,  317,  23  L. 
ed.  516,  616,  but  the  practice  and  decisions 
from  an  early  date  have  been  the  other 
way.  Egan  v.  Hart,  165  U.  S.  188,  189, 
41  L.  ed.  680,  681,  17  Sup.  Ct  Rep.  300; 
Almonester  v.  Kenton,  9  How.  1,  7,  13  L. 
ed.  21,  23;  Dower  y.  Richards,  161  U.  S. 
658,  663,  88  L.  ed.  305,  307,  14  Sup.  Ct. 
Rep.  452,  17  Mor.  Min.  Rep.  704;  Gardner 
V.  Bonesteel,  180  U.  S.  362,  365,  370,  46 
L.  ed.  674,  677,  21  Sup.  Ct.  Rep.  399; 
Thayer  v.  Spratt,  189  U.  S.  346,  353,  47 
L.  ed.  845,  849,  23  Sup.  Ct  Rep.  576;  Ger- 
man Sav.  &  L.  Soc  y.  Dormitzer,  192  U. 
S.  125,  129,  48  L.  ed.  373,  376,  24  Sup.  Ct. 
Rep.  221;  Adams  y.  Church,  193  U.  8.  610, 
613,  48  L.  ed.  769,  770,  24  Sup.  Ct  Rep. 
612. 

But,  of  course,  findings,  either  at  law  or 
in  equity,  may  depend  upon  questions  that 
are  re-examinable  here.  The  admissibility 
of  evidence  or  its  su£Blcieiioy  to  warrant  the 
eoDdusion  reached  may  bo  denied;  or  the 


conclusion  may  be  a  composite  of  fact  and 
law,  such  as  ownership  or  contract;  or  in 
some  way  the  record  may  disclose  that  the 
finding  necessarily  involved  a  ruling  within 
the  appellate  jurisdiction  of  this  court 
Such  questions,  properly  saved,  must  be^ 
answered^  and,  so  far  as  it  is  necessary  to« 
examine* the  evidence  in  order  to  answer* 
them  or  to  prevent  an  evasion  of  real  is- 
sues, the  evidence  will  be  examined.  Kan- 
sas City  Southern  R.  Co.  v.  C.  H.  Albers 
Commission  Co.  Feb.  26,  1912.  [223  U.  S. 
573,  56  L.  ed.  — ,  32  Sup.  Ct  Rep.  816.] 
For  instance,  in  this  case  the  finding  of  the 
court  that  it  was  not  prepared  to  saj  that  a 
90-cent  rate  was  confiscatory  may  perhaps 
be  taken  to  have  been  made  subject  to  the 
admission  that  the  rate  was  too  low  to 
permit  a  discount  for  prompt  payment,  and, 
if  so,  opens  the  question  whether  it  was 
not  confiscatory  on  that  account,  as  matter 
of  law.  The  plaintiff  presents  a  number 
of  such  objections  to  the  decision  of  the 
court  below,  although  confused  with  argu- 
ments on  pure  matter  of  fact 

It  would  require  a  very  dear  case  to 
warrant  the  reversal  of  the  decree  of  a 
state  court,  which,  though  final  in  form, 
merely  postpones  a  decision  upon  the  merita 
for  further  experience.  The  present  one 
is  far  from  being  such  a  ease.  To  refer 
in  the  first  instance  to  the  point  just  men- 
tioned, we  cannot  say  as  matter  of  law  thai 
at  90  cents  a  thousand  feet  the  company 
will  be  unable  to  collect  payment  wilhoui 
losses  that  will  amount  to  a  taking  of  ite 
property.  Then  again,  although  it  is  ar- 
gued that  the  court  excluded  going  value, 
the  court  expressly  took  into  account  the 
fact  that  the  plant  was  in  successful  op- 
eration. What  it  excluded  was  the  good 
will  or  advantage  incident  to  the  posses- 
sion of  a  monopoly,  so  far  as  that  might 
be  supposed  to  give  the  plaintiff  the  pow- 
er to  c^rge  more  than  a  reasonable  prioSb 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S. 
19,  52,  68  L.  ed.  382,  399,  29  Sup.  Ct  Rep. 
192,  16  A.  &  E.  Ann.  Cas.  1084.  An  ad- 
justment of  this  sort  under  a  power  to 
regulate  rates  has  to  steer  between  Scylla 
and  Charybdis.  On  the  one  side,  if  the 
franchise  is  taken  to  mean  that  the  most 
profitable  return  that  could  be  got,  free 
from  competition,  is  protected  by  the  14th 
Amendment,  then  the  power  to  regulate 
is  null.  On  the  other  hand,  if  the  power  ^ 
to  regulate  withdraws  the  protection  ofg 
the  Ajnendment  altogether,  then  the* prop-* 
erty  is  nought  This  is  not  a  matter  of 
economic  theory,  but  of  fair  interpretation 
of  a  bargain.  Neither  extreme  can  have 
been  meant  A  midway  between  them  mmt 
be  hit 

Ib  this  ease  the  eourt  fixed  a  ralne  en 
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the  plant  that  considerably  exceeded  its 
cost,  and  estimated  that,  tinder  the  ordi- 
nance, the  return  would  be  over  6  per  cent. 
Its  attitude  was  fair,  and  we  do  not  feel 
called  upon  to  follow  the  plaintiff  into  a 
nice  discussion  of  details.  We  perhaps 
should  have  adopted  a  rulo  as  to  deprecia- 
tion somewhat  more  favorable  to  the  plain- 
tiff, or,  it  may  be,  might  have  allowed  this 
or  that  item  that  the  state  court  struck 
out,  but  there  is  nothing  of  which  we  can 
take  notice  in  the  case  that  could  warrant 
us  in  changing  the  result,  or  in  saying  that 
the  plaintiff  did  not  get  as  much  as  it 
could  expect  when  leare  was  reserved  for 
it  to  try  again. 
Decree  affirmed. 


(223  U.  8.  <70.) 

LEWIS  P.  WINGERT,  Appt, 

V. 

FIRST  NATIONAL  BANK  OF  HAGERS- 

TOWN  et  al. 

Banks  and  Banking  (§  24d*)~CoN8TBX7€- 
TiON  OF  New  Building— Rbcovkbt  of 
Damages  by  Stockholder. 

1.  A  stockholder  in  a  national  bank  can- 
not recover  damages  or  make  any  claim 
against  the  bank  for  tearing  down  its  old 
building  and  constructing  a  new  one  dur- 
ing the  pendency  of  an  action  by  him  to 
restrain  it  from  doing  so,  whether  such  ac- 
tion by  the  bank  was  lawful  or  unlawful. 

rBd.    Note.— Por  other  cases,    see   Banks   and 
Banking,  Cent.  Dig.  8f  Ml,  M2 ;   Dec.  Dig.  f  246.*] 

Appeal  and  Bbrob  (S  781* )— Taken  fob 
Costs  Only— Dismissal. 

2.  An  appeal  from  a  decree  refusing  to 
enjoin  the  construction  of  a  new  building 
by  a  national  bank,  which  is  prosecuted  as 
one  for  costs  only,  because  of  the  comple- 
tion of  the  new  building  pending  the  liti- 
gation, will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  I  8122;    Dec.  Dig.  9  781.^ 

[No.  176.] 

Argued  February  20,  1912.    Decided  March 

11,  1912. 

APPEAL  from  the  United  States  arcuil 
Court  of  Appeals  for  the  Fourth  Cir- 
cuit to  review  a  decree  affirming  a  decree 
of  the  Circuit  Court  for  the  District  of 
Maryland,  dismissing  a  bill  by  a  stock- 
holder to  restrain  a  national  bank  from 
pulling  down  its  bank  building  and  erect- 
ing a  new  building  in  its  place,  the  upper 
floors  to  be  let  for  offices.  Appeal  dis- 
missed. 

See  same  case  below,  99  C.  C.  A.  816, 
175  Fed.  739. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Henry  F.  Wlngert  and  Miller 
Wingert  for  appellant. 

Messrs.  Charles  A.  liltUe  and  George 
R.  Gaither  for  appellees.  . 

*Mr.  Justice  Holmes  delivered  the  opin** 
ion  of  the  court: 

This  is  a  bill  to  restrain  the  defendants, 
a  national  bank,  its  directors  and  a  con- 
tractor employed  by  them,  from  pulling 
down  the  bank  building  and  erecting  a  siz« 
story  building  in  its  place, — the  first  floor 
to  be  used  for  banking  purposes,  the  other 
floors  to  be  let  for  offices.  The  plaintiff 
is  a  holder  of  stock  in  the  bank,  and  alleges 
that  the  intended  construction  is  ultra 
vires  and  commercially  unwise.  The  cir- 
cuit court  dismissed  the  bill  on  the  ground 
that,  in  the  absence  of  bad  faith,  it  would 
not  revise  the  judgment  of  the  majority 
of  the  directors  on  the  question  of  policy, 
and  that  a  national  bank  lawfully  might 
turn  its  building  to  the  best  account  by 
adding  upper  stories  for  offices  to  let.  The 
circuit  court  of  appeals  affirmed  the  decree 
on  the  opinion  below.  99  C.  C.  A.  315,  175 
Fed.  739.  Pending  the  litigation  the  new 
structure  has  been  built. 

Objections  are  interposed  on  both  sides, 
—on  the  part  of  the  defendants,  to  the 
right  of  a  stockholder  to  prevent  by  injunc-  ^ 
tion  acts  beyond  the  power  of  the  corpo-  g 
ration;  on  that  of  the  plaintiff,  to  the  re-  • 
ception  of  the  bank's  answer,  because  it 
was  adopted  at  a  meeting  of  which  the 
plaintiff's  brother,  a  protesting  director, 
was  not  notified.  Without  giving  the 
slightest  countenance  to  either,  it  is  enough 
to  say  that  the  whole  case  is  disposed  of 
by  the  erection  of  the  new  bank.  No 
doubt,  after  the  filing  of  a  bill  for  an  in- 
junction defendants  proceed  at  their  peril, 
even  though  no  injunction  is  issued;  and, 
if  they  go  on  to  inflict  an  actionable  wrong 
upon  the  plaintiff,  will  not  be  allowed  to 
defeat  the  jurisdiction  of  the  court  by  their 
own  act.  In  such  a  case  the  bill  will  be 
retained  for  the  assessment  of  damages. 
Mlkman  t.  Ordway,  106  Maas.  232,  253; 
Lewis  T.  North  Kingston,  16  R.  I.  15,  27 
Am.  St  Rep.  724,  11  Atl.  173.  But  in  the 
present  matter  the  only  ground  for  further 
prosecution  of  the  case  is  costs.  There  are 
no  damages  for  which  the  plaintiff  could 
make  any  claim  against  the  corporation  for 
doing  as  it  saw  flt  with  its  own,  lawfully 
or  unlawfully.  Furthermore,  a  recovery 
would  be  futile.  It  would  cost  the  plain- 
tiff as  much  as  it  brought  in.  To  trans- 
mute the  cause  of  action  into  a  demand 
for  damages  against  the  directors  alone 
would  be  an  essential  change,  and  probably 
would  do  the  plaintiff  no  good,  as  it  has 
been  held  in  wdl-considered  eases  that  thai 
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action  also  would  not  lie.  Smith  y.  Hard, 
12  Met.  371,  46  Am.  Dec.  600;  Allen  v.  Cur- 
tifl,  26  Conn.  456.  Ab  the  appeal  really  is 
prosecuted  only  for  costs,  it  must  be  dis- 
missed. Nixon  y.  Union  Paper-Bag  Mach. 
Co.  105  U.  S.  766,  26  L.  ed.  959.  See  Rich- 
ardson y.  McChesney,  218  U.  S.  487,  54 
L.  ed.  1121,  31  Sup.  Ct  Rep.  43.  But  we 
are  far  from  intimating  that  the  plaintiff 
loses  anything  by  this  disposition  of  the 
case.  Brown  y.  Schleier,  65  C  G.  A.  475, 
118  Fed.  981. 
Appeal  dismissed. 


(323  n.  8.  eM.) 

CHARLES  CLA60N,  Appt^ 

y. 

NICK  MATKO,  Dan  Seffer,  John  Lopidch, 

J.  Krilanoyich,  and  Louis  Visalia. 

Stipulations  (§  18*)  —  Constbuctiow  of 
^Dispute  Between  Counsel  as  to. 

1.  A  judgment  for  plaintiffs  in  an  action 
to  quiet  title  to  a  mining  claim  which  de- 
fendant claims  under  a  relocation  after  an 
alleged  forfeiture  for  failure  to  do  the  nec- 
essary assessment  work  before  resumption 
of  work  by  plaintiffs,  on  the  ground  that 
defendant's  relocation  was  yoid,  because 
the  location  notice  attached  to  his  cross 
complaint  did  not  state  that  the  claim  was 
located  as  forfeited  or  abandoned  property, 
as  required  by  Ariz.  Rey.  Stat  T  3241,  and 
that  a  stipulation  that  the  respectiye  loca- 
tions on  which  the  parties  oased  their 
rights  were  each  "duly  made,"  and  that  all 
acts  required  by  the  laws  of  the  United 
States  and  the  territory  of  Arizona  neces- 
sary to  yest  good  and  yalid  titles  in  the 
locators  had  been  duly  performed  at  the 
time  of  the  location,  except  that  plaintiffs 
do  not  admit  that  at  the  time  of  defend- 
ant's location  the  ground  was  open  to  loca- 
tion, because  of  failure  to  do  assessment 
work,  was  entered  into  only  to  take  the 
place  of  eyidence,  and  not  to  supplant  the 
pleadings,  and  that  the  cross  complaint 
was  insufficient  for  failure  to  show  a  proper 
location  notice,  will  not  be  disturbed  on  ap- 
peal, eyen  though  the  stipulation  might  be 
regarded  as  admitting  the  sufficiency  of  de- 
fendant's notice,  where  both  parties  amend- 
ed their  pleadings  after  the  filing  of  the 
stipulation,  and  defendant  was  not  depriyed 
of  any  right  by  the  decision  as  to  tiie  na- 
ture of  the  stipulation. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Gent.  Dig.  SS  41-64:    I>«e.  Dlr  I  U.*] 

Mines  and  Minerals  (|  26*)— Location 
NoTic»— Relocation. 

2.  A  notice  of  location  of  mining  prop- 
erty forfeited  for  failure  to  do  the  neces- 
sary assessment  work  must  state  that  the 
property  has  been  forfeited  or  abandoned, 
under  Ariz.  Rey.  Stat.  T  3241,  proyiding  for 
the  "relocation  of  foiieited  or  abandoned 
lode  claims"  in  one  of  two  specified  meth- 
ods, and  that  in  either  case  a  new  location 
monument  shall  be  erected  and  the  location 
notice  shall  state  if  the  whole  or  any  part 


of  the  new  location  is  "located  as  abandoned 
property,"  or  it  will  be  yoid. 

rSd.  Note.— For  other  eases,  see  Mtaea  and 
and  Minerals,  Cent.  Dig.  ff  61-6S:    Dee.  Dig.  I  tt.*] 

Courts  (5  96*)— Construction  of  Tebri- 
TORiAL  Statute  —  Following  Dboisioh 
of  Territorial  Court. 

3.  The    Supreme    Court    of    the    United 

States,   in   construing  the  proyisions  of  a 

territorial  statute  which  is  ambiguous,  will 

lean    to    the    construction    giyen    it    by 

the  territorial  supreme  court. 

[Bd.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  9S  826,  827,  888,  834 ;   Dee.  Dig.  f  96.*] 

Mines  and  Minerai^s  <$  26*)~Locatiok 
Notice— Conflict  of  Statutes. 

4.  The  requirement  of  Arizona  Rey.  Stat. 
T  8241,  that  the  location  notice  of  reloca^ 
tion  of  a  mining  claim  forfeited  for  failure 
to  do  the  necessary  assessment  work  shall 
state  that  the  claim  was  located  as  for- 
feited or  abandoned  property,  is  not  in  con- 
flict with  U.  S.  Rey.  Stat.  §  2324,  U.  S. 
Comp.  Stot  1001,  p.  1427,  permitting 
miners  to  make  regulations  as  to  location 
notices  not  in  conflict  with  the  laws  of  tho 
United  States  or  of  the  state  or  territory 
in  which  the  minine  district  is  situated, 
subject  to  the  requirement  that  not  less 
than  $100  worth  of  work  shall  be  performed 
or  impioyements  made  each  year,  and  that^ 
upon  a  failure  to  comply  with  such  oondi* 
tions,  the  claim  or  mine  on  which  such  fail- 
ure occurred  shall  be  ''open  to  relocation  im 
the  same  manner  as  if  no  location  of  th« 
same  had  eyer  been  made." 

tBd.  Note.— For  other  eases,  see  Mines  and 
and  Minerals*  Cmt  Dig.  H  61-«:    Dee.  Dig.  f  86.*) 

[No.  178.1 

Submitted    February    26,    1012,     Decided 
March  11,  1012. 

APPEAL  from  the  Supreme  Cburt  of  tlii 
Territory  of  Arizona,  to  reyiew  a  jud^^ 
ment  affirming  a  judgment  of  the  Distriet 
Court  of  Pima  County,  in  that  territory, 
quieting  plaintiffs'  title  to  a  mining  olaim 
on  the  ground  that  defendant's  location  no* 
tice  was  insufficient  in  failing  to  state  thai 
any  part  of  the  ground  inoluded  thereia 
was  located  as  abandoned  property,  as  re* 
quired  by  the  statute  of  the  territory.  Af» 
flrmed. 

See  same  case  below,  12  ArLb  213,  100 
Pao.  773. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bdward  M.  Cleary  and  Sd* 
ward  J.  Flanigan  for  appellani. 

Messrs.  A.  R.  Serren  and  Joha  M^ 
Gowmn  for  appellees.  |. 

*  Mr.  Justice  McKenna  deliyered  the  opia>  • 
ion  of  the  eourt: 

Action  to  quiet  title  to  a  mining  claim 
called  the  "Bangor.**  The  action  wma 
brought  in  the  district  eourt  of  tha  fljil 


•For  other  cases  see  same  topic  ft  S  numbbb  In  Dee.  ft  Am.  Digs.  1907  to  data*  ft  Rep'r  Indexes 


1»11. 


GLASON  T.  liATKO. 


judicial  distriot,  county  of  Pima,  Arizona, 
by  appellees  as  plaintiffs  against  August 
Daley,  Clason,  appellant  here,  subsequently 
being  made  a  party.  It  will  be  convenient 
to  refer  to  appellees  as  plaintiffs,  and,  ex- 
cept where  necessary  to  expressly  distin- 
guish appellant,  to  include  him  with  Daley 
under  the  designation  of  defendants. 

The  amended  complaint  alleged  the  loca- 
tion of  the  claim  by  one  Scott  Turner  and 
the  recording  of  the  notice  thereof,  a  copy 
of  which  was  annexed  to  the  complaint. 
There  was  an  allegation  of  a  claim  of  in- 
terest in  the  defendants,  and  a  prayer  for 
judgment  "establishing  a  plaintiffs'  estate 
in  and  exclusive  possession"  of  the  claim, 
and  "debarring  and  forever  estopping  de- 
fendants, and  each  of  them,  from  claiming 
any  right  or  title"  thereto. 

The  fourth  amended  answer  of  the  de- 
fendants denied  the  allegations  of  the  com- 
plaint, except  that  Scott  Turner  filed  a 
notice  of  location,  and  alleged  that  the 
claim  of  the  plaintiffs  had  become  forfeited 
on  account  of  their  failure  to  do  the  nec- 
essary assessment  work,  and  that  August 
Daley  entered  upon  and  relocated  the  claim. 

As  a  further  defense  it  was  alleged  that 
the  action  had  been  originally  commenced 
against  Daley  as  the  sole  defendant,  and 
that  in  the  first  trial  of  the  action  a  stipu- 
lation was  entered  into  as  follows: 

"That  all  parties  plaintiff  and  defendant 
are  now  and  at  all  the  times  mentioned  in 
the  pleadings  have  been  each  citizens  of 
the  United  States  of  America. 

"That  the  respective  locations,  upon 
which,  as  shown  by  the  pleadings  herein, 
^the  parties  plaintiff  and  defendant  base 
2  their  rights  to  the  'Bangor'  mining  claim, 
•  wef«*each  duly  made,  and  that  all  acts  re- 
quired by  the  laws  of  the  United  States^ 
and  the  laws  of  the  territory  of  Arizona, 
necessary  to  vest  in  the  parties  so  locating 
good  and  valid  titles  so  far  as  valid  loca- 
tion could  vest  the  same,  such  as  mineral 
discovery,  monumenting  of  claim,  and  re- 
cording of  location  notices,  etc.,  were  each 
duly  done  and  performed  at  the  time  of 
said  locations,  except  that  plaintiffs  do  not 
admit  that  at  the  time  of  said  location  of 
defendant  Daley  the  ground  was  open  to 
such  location,  by  reason  of  failure  to  do 
assessment  work  for  the  years  1001  and 
1902,  or  to  resume  work  prior  to  the  date 
of  said  location.'* 

The  ease  went  to  trial,  it  is  alleged,  on 
the  single  issue  whether  the  claim  was 
•poi  to  location,  and  resulted  in  a  judg- 
ment against  Daley.  A  new  trial  was 
granted,  which  took  place,  and  the  agrea- 
Bunt  wma  reoognized  by  counsel  and  the 
parties  to  be  still  in  force  and  effect,  and 
ittm  Mone  issue  was  submitted  to  a  jury 


as  in  the  first  trial  to  the  court,  and  a  ver- 
dict and  judgment  went  for  defendant  Dal- 
ey. The  judgment  was  reversed  by  the 
supreme  court  and  the  cause  remanded 
for  a  new  trial  (10  Ariz.  175,  85  Pac 
721),  the  court  saying:  "Under  the  al- 
legations in  the  defendant's  cross  complaint 
with  respect  to  the  relocation  by  the  de- 
fendant of  the  claim  as  a  forfeited  claim, 
the  location  notice  of  the  defendant  would 
seem  to  be  void,  in  failing  to  state  that  the 
claim  was  located  as  forfeited  or  abandoned 
property,  as  required  by  the  statute,  and 
would  seem  to  afford  the  defendant  no 
ground  for  the  relief  claimed.  Cunning* 
ham  T.  Pirrung,  0  Ariz.  288,  80  Pac  320." 

The  defendants,  ever  since  the  making 
and  filing  of  the  agreement,  have  relied  on 
it  as  establishing  the  doing  of  assessment 
work  on  the  claims  and  the  validity  of 
the  claims  by  reason  thereof,  the  agree- 
ment never  having  been  rescinded  or  with- 
drawn. 

As  a  further  defense  it  was  urged  that^ 
the  decision  of  the  supreme  court  of  theg 
territory  in  Cunningham  v.*Pirrung,  in  so* 
far  as  it  holds  or  consttues  paragraph 
3241  of  the  Revised  Statutes  of  Arizona 
(Revision  of  1901)  as  it  existed  prior  to 
the  amendment  of  1907,  to  provide  that 
the  relocation  of  a  forfeited  mining  claim 
shall  be  void* or  voidable  when  the  relo- 
cation notice  does  not  state  that  the 
"whole  or  any  part  of  the  ground  cov- 
ered by  such  relocation  is  relocated  or  lo- 
cated as  forfeited  ground,"  and  that  said 
statute,  in  so  far  as  it  justifies  such  in- 
terpretation, is  contrary  to  the  provisions 
of  §  2324  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat.  1901,  p. 
1427)  in  its  general  terms,  and  specifical- 
ly to  that  portion  thereof  which  provides 
that,  upon  failure  to  do  assessment  work 
therein  required,  such  claim  "shall  be  open 
to  relocation  in  the  same  manner  as  if  no 
location  of  the  same  had  ever  been  made,** 
and  also  contravenes  the  provisions  of 
§  1851  of  the  Revised  Statutes  of  the  Unit- 
ed States,  and  the  defendants  specially 
rely  upon  said  provisions  of  the  laws  of  the 
United  States. 

The  defendants  also  filed  a  cross  com- 
plaint, which  asserted  title  in  them,  de» 
rived  from  a  location  of  the  claim,  a  no* 
tice  of  which  was  attached. 

The  cross  complaint  further  alleged  thai 
the  title  of  the  plaintiffs  was  derived  from 
Scott  Turner,  but  that  plaintiffs  had  no 
title,  fey  reason  of  the  fact  that  the  annual 
assessment  work  had  not  been  performed^ 
that  the  ground  was  open  to  relocaiio% 
that  before  work  was  resumed  Daley  en- 
tered upon  the  land  and  duly  located  ii 
as  a  mining  daim,  and  performed  all  Mit 
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required  to  perfect  the  location  prior  to 
any  attempt  of  the  plaintiffs  to  reBume 
work  thereon.  All  of  the  separate  defenses 
pleaded  were  made  part  of  the  cross  com- 
plaint. 

The  location  notice  attached  to  the  cross 
complaint  did  not  state  that  the  claini  was 
located  as  forfeited  or  abandoned  prop- 
erty. 

There   was   attached   to   the   cross   com- 
plaint an  amended  location  notice  signed 
^by  August  Daley  and  Charles  Clason.     It 
g  refers  to  the  location  by  Daley,  and  states 

•  that  such  location  was  made  as  a  reloca- 
tion of  forfeited  ground  for  the  failure  to 
do  assessment  work.  It  further  states 
that  the  amended  notice  of  location  was 
made,  without  waiving  any  previous  rights, 
to  secure  all  of  the  benefits  of  paragraph 
8238  of  the  Revised  Statutes  of  Arizona 
(1901),  and  without  waiving,  but  especial- 
ly relying  upon,  the  rights  conferred  upon 
Daley  by  his  original  location  by  the  laws 
of  the  United  States.  It  also  states  that 
Charles  Clason  was  the  owner  of  an  un- 
divided one-half  interest  under  Daley. 

A  demurrer  was  sustained  to  the  eroas 
complaint,  and,  defendants  deelining  to 
amend,  judgment  was  entered  for  plain- 
tiffs in  accordance  with  the  prayer  of  their 
oomplaint  upon  the  stipulation  of  facts 
which  has  been  set  out  aboye.  The  ease 
was  taken  by  Clason  to  the  supreme  court 
of  the  territory,  where  the  judgment  was 
affirmed. 

The  first  question  in  the  ease  is  the  ef- 
feet  of  the  stipulation.  Appellant  contends 
that  all  questions  were  ''formally  and  ex- 
pressly* admitted  by  it  "pertaining  to  the 
validity  of  the  respective  locations  except 
the  single  question,  which  was:  Was  the 
ground  open  to  relocation  on  May  1,  1903, 
for  plaintiffs'  [appellees']  default  in  per- 
forming the  work  required  by  lawT  It 
covered,  therefore,  it  is  further  contended, 
all  acts  necessary  to  be  done  under  the 
laws  of  Arizona;  that  is,  to  come  to  the 
specific  controversy  in  the  case,  the  stipu- 
lation contained  an  admission  that  the  lo- 
cation notice  complied  with  the  laws  of 
Arizona,  which  necessarily  includes  com- 
pliance, it  is  contended,  "with  paragraph 
3241  in  any  construction  thereof." 

The  enumeration,  it  is  urged,  in  the 
stipulation,  of  certain  acts,  cannot  be  con- 
sidered "to  have  been  intended  to  be  ex- 
haustive, but  merely  illustrative  of  what 
the  parties  considered  necessary  to  make 
a  valid  location  or  relocation,"  and  there 
was  left  open  only  the  failure  of  plaintiffs 
^to  do  the  assessment  work.  And  this,  it 
gls  insisted  farther,  was  the  construction  of 

*  thjB  parties  throu|^  two  trials,*  and  that 
Hi  inniBeieni^  is  nofw  nrfsd  in  the  laee 


of  that  fact,  and  that  defendants  have  ex- 
pended money  upon  the  faith  of  the  waiver 
of  the  defect  im  the  location  notice. 

The  trial  eomt  and  the  supreme  court 
took  a  different  view  of  the  stipulatiout 
and  considered  it  as  but  a  substitute  for 
evidence,  not  waiving  or  supplying  the  de- 
fects of  the  pleadings,  and  that,  therefore, 
as  the  cross  eomplaint  contained  no  al- 
legation of  compliance  with  law,  it  was  in- 
sufficient. And  both  courts  held  further 
that  the  stipulation,  as  evidenee,  did  not 
establish  such  compliance. 

The  supreme  eourt  explicitly,  and  the 
trial  court  impliedly,  from  its  action  in 
sustaining  the  demurrer  to  the  cross  com- 
plaint, took  a  different  view  of  the  stipula- 
tion as  indicated  by  the  conduct  of  the  par* 
ties.  The  "obvious  purpose  of  the  parties 
in  filing  the  stipulation,"  the  supreme  eourt 
said,  "was  manifestly  to  have  it  take  th« 
place  of  testimony  or  other  evidence  upon 
the  trial,  and  not  to  supplant  the  plead- 
ingi  in  the  case."  The  court  recognised 
that  the  parties  could,  under  the  laws  of 
the  territory,  have  agreed  upon  a  state- 
ment of  the  ease  which  would  have  been 
a  substitute  for  formal  pleadings^  but,  said 
the  court,  "such  was  not  the  attempt  im 
this  ease,  as  appears  from  the  stipulatioB 
itself  and  the  eonduet  of  the  parties  in  th* 
proceedings  subsequent  to  the  entiy  of  th« 
stipulation,"  both  parties  amending  their 
pleadings  after  the  filing  of  the  stipul** 
tion.  The  court  aondaded,  therefore,  that 
it  was  not  an  agreed  case  under  paragrapk 
1300  of  the  Revised  Statutes  of  the  terri- 
tory, "but  a  stipulation  appertaining  mere- 
ly to  the  amtter  of  evidence  upon  the 
trial." 

The  record  seems  to  support  this  view. 
It  is  true  that  it  appears  from  the  answer 
of  the  defendants  that  the  stipulation  was 
filed  before  the  trial  of  the  action,  and 
that  the  case  was  submitted  and  decided 
against  defendants  on  the  single  issue  as 
to  whether  the  claim  was  open  to  reloes- 
tion  by  Daley. 

*A  new  trial  was  granted,  upon  what 
ground  does  not  appear.  It  does  appear* 
however,  that  the  case  was  again  submit 
ted  on  the  same  issue,  a  judgment  result 
ing  for  Daley.  It  was  reversed  by  the  su- 
preme court,  the  court  intimating  that  ths 
defect  in  the  cross  complaint  in  not  stating 
that  the  relocation  by  Daley  was  upon  for- 
feited or  abandoned  property*  as  required 
by  the  statute,  would  seem  to  make  ths 
relocation  void^  and  the  intimation  was 
made  to  control  or  have  effect  in  ths  nsw 
trial  which  was  ordered.  It  was  after  this 
decision  that  the  fourth  amended  answer 
and  croes  eomplaint  were  filed  and  the  d^ 
WBcarifr  whleh  attacked  ths 
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But  if  it  be  granted  that  tlie  stipulation 
if  ambiguous,  we  should  not  be  disposed 
to  reverse  the  lower  court  on  its  construc- 
tion. It  pertained  simply  to  the  conduct 
of  the  trial  and  a  dispute  between  counsel 
as  to  the  effect  of  an  agreement  between 
them,  and  its  decision  deprived  the  de- 
fendants in  the  action  of  no  right  which 
they  possessed.  We  do  not  consider  it 
necessary  to  review  the  cases  cited  by  ap- 
pellant, in  which  stipulations  have  been 
sustained  and  the  power  of  the  parties 
recognized  to  waive  legal  or  even  consti- 
tutional rights. 

The  construction  of  the  supreme  court 
of  paragraph  3241  of  the  Revised  Statutes  of 
the  territory  is  attacked.  That  section  re- 
quired, before  its  amendment  in  1907,  that 
in  case  of  a  relocation  of  a  claim,  the  lo- 
cation notice  should  state  if  the  whole  or 
any  part  of  the  new  location  was  located 
as  abandoned  property,  else  it  should  be 

^  void.    The  section  is  insertAd  in  the  mar- 

iogin.t 

•  *The  contention  is  that  this  section,  prop- 
erly considered,  applied  only  to  "aban- 
doned property,"  and  did  not  apply  to  for- 
feited property,  and  it  is  insisted  that  the 
distinction  between  forfeited  and  aban- 
doned property  is  well  recognised  and  is  "ob- 
literated" by  the  court's  construction. 

Of  course,  there  may  be  a  distinction  be- 
tween the  abandonment  of  a  claim  and  its 
forfeiture,  but  the  question  does  not  turn 
upon  that  distinction  only,  but  upon  what 
the  statute  means,  considering  all  of  its 
words;  and,  considering  them  all,  we  think 
they  show  quite  clearly  that  no  distinction 
was  intended.  Paragraph  3241  provides  for 
*'the  relocation  of  forfeited  or  abandoned 
lode  claims," — ^in  other  words,  claims  which 
have  once  been  located, — and  "the  new  lo- 
cator's right  is  based  upon  the  loss  of  the 
possessory  right  acquired  by  the  former 
locator,"  to  quote  from  Cunningham  ▼.  Pir- 
mng,  9  Ariz.  288,  80  Pac.  329,  where  the 
rule  is  announced.  The  same  rule  is  re- 
peated in  subsequent  cases,  including  that 
at  bar.  Score  v.  Griffin,  9  Ariz.  295,  80 
Pac.  331;  Kinney  v.  Lundy,  11  Ariz.  75, 
89  Pac.  490. 

Even  if  we  should  concede  that  the  stat- 
ute is  ambiguous,  we  should  certainly  lean 


to  agreement  with  the  supreme  court  of 
the  territory.  Fox  v.  Haarstick,  156  U.  S. 
674,  39  L.  ed.  576,  15  Sup.  Ct.  Rep.  457; 
Armijo  v.  Arm  i jo,  181  U.  S.  558,  45  L.  ed. 
1000,  21  Sup.  Ct.  Rep.  707;  English  v.  Ari- 
zona, 214  U.  &  859,  53  L.  ed.  1030,  29 
Sup.  Ct  Rep.  658;  Santa  Fe  County  v. 
New  Mexico,  215  U.  S.  296,  305,  54  L.  ed. 
202,  207,  30  Sup.  Ct  Rep.  Ill;  Albri^H,fc 
V.  Sandoval,  216  U.  S.  331,  54  L.  ed.  6o2, 
30  Sup.  Ct  Rep.  318. 

The  next  contention  of  appellant  is  that  ^ 
if  the  statute  admits  of  the  const r  action  g 
put  upon  it  by  the  supreme *court  of  the* 
territory  it  is  unconstitutional  and  in  con- 
flict with  §§  1857  and  2324  of  the  Revised 
Statutes  of  the  United  States. 

Upon  what  ground  the  statute  is  un- 
constitutional is  not  stated,  and  we  can 
put  that  objection  aside  and  pass  to  the 
asserted  conflict  with  the  Revised  Stat- 
utes of  the  United  States.  It  is  only  neo* 
essary  to  consider  |  2324.  Section  1857 
expresses  a  general  limitation  of  the  pow- 
ers of  the  territory  by  the  Constitution 
and  laws  of  the  United  States.  The  oth- 
er section  directly  concerns  locations  of 
mining   ground. 

The  section  permits  the  miners  to  make 
regulations  in  regard  to  mining  looa- 
tions  not  in  conflict  with  the  laws  of  the 
United  States  or  of  the  state  or  terri* 
tory  in  iHiich  the  mining  district  is  sit- 
uated, "governing  the  location,  .  .  • 
subject  to  the  following  requirements: 
.  .  .  On  each  claim  located  after  the 
tenth  day  of  May,  eighteen  hundred  and 
seventy-two,  and  until  a  patent  has  been 
issued  therefor,  not  less  than  one  hundred 
dollars'  worth  of  labor  shall  be  performed 
or  improvements  made  during  each  year, 
.  .  .  and  upon  a  failure  to  comply  with 
these  conditions,  the  claim  or  mine  upon 
which  such  failure  occurred  shall  be  open 
to  relocation  in  the  same  manner  as  if 
no  location  of  the  same  had  ever  been 
made." 

Appellant  eontends  "that  the  spirit  and 
intention  of  this  enactment"  is  that,  upon 
the  failure  of  the  original  locator  to  com- 
ply with  the  provisions  of  the  law,  "the 
ground  is  open  to  relocation  in  the  same 
manner  as  if  no  location  had  ever  been 


t3241.  (See.  11.)  Such  affidavit,  when 
so  recorded,  shall  be  prima  facie  evidence 
of  the  performance  of  such  labor  or  the 
making  of  such  improvements,  and  said 
original  affidavit,  after  it  has  been  record- 
ed, or  a  certified  copy  of  record  of  same, 
or  the  record  of  same,  shall  be  received  as 
evidence  accordinglv  by  the  courts  of  this 
territory.  The  relocation  of  forfeited  or 
abandoned  lode  claims  shall  onlv  be  made 
by  sinking  a  new  discovery  shaft  and  fix- 
ing the  boundary  in  the  same  manner  and 


to  the  same  extent  as  is  required  in  mak- 
ing an  original  location;  or  the  relocator 
may  sink  the  original  discovery  shaft  10 
feet  deeper  than  it  was  at  the  date  of  the 
commencement  of  such  location,  and  shall 
erect  new  or  make  the  old  monuments  the 
same  as  ori^nally  required.  In  either  ease 
a  new  location  monument  shall  be  eretHed, 
and  the  location  notice  shall  state  if  tiie 
whole  or  any  part  of  the  new  location  is 
located  as  abandoned  property,  else  it  ■hall 
be  loid. 
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made;"  and  that  therefore  neither  a  state 
nor  a  territory  can  impose  conditions  or 
burdens  upon  the  exercise  of  the  right. 

That  cannot  be  said  to  be  a  burden  upon 
a  right  to  which  the  right  when  taken  is 
subject.  The  section  gives  to  the  miners 
of  a  mining  district  and  the  state  or  ter- 
ritory in  which  the  district  is  situated  the 
M  power  to  make  regulations  "governing  the 
•  location"  of  a  mining  claim,* subject  to  cer- 
tain requirements.  Those  requirements  may 
not  be  dispensed  with,  but  they  may  be  sup- 
plemented, certainly  to  the  extent  (and 
we  need  go  no  farther  in  this  case)  pre- 
scribed by  the  Arizona  statute.  It  is  a 
provision  strictly  "governing  the  location," 
and  is  not  repugnant  either  to  the  spirit 
or  the  letter  of  the  mining  laws  of  the 
United  States.  Butte  City  Water  Co.  v. 
Baker,  196  U.  S.  119,  49  L.  ed.  409,  25 
Sup.  Ct.  Rep.  211. 
Judgment  affirmed. 


'     v» 


(»  U.  8.  MS.) 

J.  M.  QRAHAM  and  B.  F.  Hampton,  Plffs. 

in  Err., 

T. 

CHARLES  H.  GJLU 
CoxniTB   (§  894*)  — ^hen  Fxderai.  Queb- 

nON   PUSKNTSD. 

1.  A  Federal  question  is  presented  and 
decided  in  ejectment  for  a  tract  of  land  de- 
rived by  the  parties  from  the  United  States 
under  two  different  surveys,  by  passing  ad- 
versely on  plaintiff's  objection  to  the  ad- 
mission of  SLil  evidence  bearing  on  the  loca- 
tion of  the  tract  in  controversy  other  than 
the  field  notes  of  the  survey  under  which 
plaintiffs  claimed,  and  which  they  contend- 
ed were  the  best  and  only  evidence,  as  by 
sneh  decision  the  court  passed  on  the  eom- 
petency  and  legal  effect  of  the  evidence  as 
oearinff  on  the  effect  of  the  requirements  of 
U.  S.  Rev.  Stat.  §  2396,  U.  S.  Comp.  Stat. 
1901|  p.  1473,  as  to  the  mode  of  surveying 


fBd.  Nota.— For  otiiar  eaMe.  see  Oovrts,  Cent. 
Diff.  Si  1049-1077:    Dec  Dig.  f  SM.*] 

EviDKNOi  (I  433*)~ADMi88iBi]:jTr— Pbk- 
CI8B  Location  of  Land  Debivsd  ibom 
THX  Unitxd  States. 

2.  The  defendant  in  ejectment  for  a  tract 
of  land  derived  from  the  United  States  un- 
der different  surveys  is  not  debarred  by 
U.  S.  Rev.  Stat  f  2396,  U.  S.  Comp.  Stat. 
1901,  p.  1473,  from  introducing  evidence 
other  than  tiie  field  notes,  which  have  a 
legitimate  tendency  to  identify  the  precise 
location  of  the  tract  occupied  by  him,  al- 
though such  evidence  may  tend  to  show  a 
mistake  in  the  field  notes  of  the  survey  of 
the  tract  claimed  by  plaintiff. 

nsd.  Note.~For  other  casM.  see  SvldMotb 
Oeat.  Dlr  IS  1990-2004;    Dec  Dlr  i  43S.*] 

[No.  178.] 

Submitted    February    20,    1012.     Dedded 
Karch  11.  1912. 


IN  ERROR  to  tiie  Supreme  Court  of  the 
State  of  Florida  to  review  a  judgment 
affirming  a  judgment  of  the  Circuit  Court 
of  Lee  County,  in  that  state,  in  favor  of 
defendant  in  an  action  of  ejectment  for  a 
tract  of  land  derived  by  the  parties  from 
the  United  States  under  two  different  sur- 
veys.   Affirmed. 

See  same  ease  below,  first  appeal,  64 
Fla.  259,  45  So.  845;  second  appeal,  06 
Fla.  316,  47  So.  917. 

Messrs.  Hilary  A.  Herbert,  Benjamin 
Mlcon,  Richard  P.  "Whlteley,  and  Hilton 
S.  Hampton  for  plaintiffs  in  error. 

Mr.  Jolin  W.  Barton  for  defendant  in 
error. 

Memorandum  opinion  by  direction  of  tht 
court.    By  Mr.  Chief  Justice  Wblte: 

Plaintiffs  in  error  were  plaintiffs  below* 
The  action  was  in  ejectment.  In  brief,  the 
controversy  was  this:  An  island  in  Char- 
lotte harbor,  Florida,  described  on  the  plat 
of  survey  as  lot  1,  section  8,  of  a  specified 
township  and  range,  was  certified  in  1899  by^ 
the  United  States  to  the  state  of  Florida  as  J 
school  indenmity  lands,  and  o«*October  23,* 
1900,  was  conveyed  by  the  state  board  of 
education  to  the  plaintiffs  in  error.  The 
claim  in  the  action  was  that  the  defendant 
wrongfully  withheld  possession  of  this  tract. 
On  the  other  hand,  the  defendant  averred 
that  the  land  of  which  he  was  in  possession 
was  lot  2,  section  17,  the  same  township 
and  range,  and  that  he  made  a  homestead 
entry  thereon  in  1896  and  received  a  patent 
therefor  in  1901.  A  portion  of  the  plat  of 
survey  showing  the  location  of  the  respec- 
tive tracts  is  contained  in  an  opinion  of  the 
supreme  court  of  the  state  of  Florida,  re- 
versing a  judgment  for  the  plaintiffs,  en- 
tered on  the  first  trial  of  the  case,  reported 
in  64  Fla.  250,  45  So.  845. 

The  tract  sold  to  the  plaintiffs  in  error 
was  surveyed  by  continuing  a  survey  made 
from  land  lying  east  of  the  tract  That  of 
the  defendant  was  surveyed  by  continuing  a 
survey  made  from  lands  lying  to  west  of  the 
tract.  By  using  the  field  notes  of  the  re- 
spective surveys  it  would  seem  that  the 
tract  in  possession  of  the  defendant  was  the 
tract  which  had  been  conveyed  to  both  par* 
ties. 

On  the  second  trial  the  defendant  was  al- 
lowed to  introduce  evidence  of  the  physical 
location  of  his  tract  with  reference  to  other 
land  in  the  vicinity,  shown  on  the  plat  of 
survey,  and  such  testimony,  in  the  opinion 
of  the  court  below,  conclusively  established 
that  the  tract  in  the  possession  of  the  de- 
fendant was  in  fact  lot  2  of  section  17,  as 
delineated  en  the  plat,  according  to  which 
the  land  was  patented  to  the  defendant. 
There  was  a  verdiot  and  judgment  on  the 
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•econd  trifti  for  the  defendant,  which  was 
affirmed  bj  the  supreme  court  of  the  state. 
56  Fla.  316,  47  So.  017. 

It  is  insisted  that  the  writ  of  error  should 
be  dismissed  because  no  Federal  question  is 
involved.  The  contention,  however,  is  with- 
out merit,  since  repeatedly  during  the  trial 
the  plaintiffs  objected  to  the  admission  of 
10  all  evidence  bearing  upon  the  location  of  the 
3  tract  in  controversy  other  than  the  field 
*  notes  of  the  survey  under  whioh*the  plain- 
tiffs claimed,  which  it  was  contended  were 
the  best  and  only  evidence.  In  passing  ad- 
versely on  these  objections  the  trial  court 
did  not  merely  determine  the  weight  or  suf- 
ficiency of  the  evidence  to  prove  a  f  act,  but 
passed  on  the  competency  and  legal  effect  of 
the  evidence  as  bearing  upon  a  question  of 
Federal  law;  viz,,  the  effect  of  the  require- 
ments of  I  2396,  Rev.  Stat  (U.  S.  Comp. 
Stat.  1901,  p.  1473),  as  to  the  mode  of  sur- 
veying publie  lands.  Thus  a  Federal  ques- 
tion was  presented  and  decided.  Dower  v. 
Biehards,  161  U.  S.  658,  38  L.  ed.  805,  14 
Sup.  Ot  Rep.  452,  17  Mor.  Min.  Sep.  704. 
Sea  also  Fmidi-aisnn  liva  Stook  Oob  ¥• 


Springer,  186  U.  8.  54,  46  L.  ed.  803,  22  Sup. 
Ct  Rep.  563. 

Although,  however,  the  Federal  question 
was  necessarily  involved  and  decided,  we  are 
of  opinion  that  under  the  circumstances  of 
this  ease  it  comes  directly  within  the  mla 
announced  in  French-Glenn  Live  Stock  Co. 
V.  Springer,  supra,  and  therefore  the  state 
court  was  right  in  holding  that  the  defend- 
ant was  not  debarred  from  introducing  evi- 
dence other  than  the  field  notes  which  had  a 
legitimate  tendency  to  indemnify  the  preeisa 
location  of  the  tract  occupied  by  him,  al- 
though such  evidence  might  tend  to  show  a 
mistake  in  the  field  notes  of  the  survey  of 
the  tract  which  the  plaintiffs  claimed.  In- 
deed, considering  the  peculiar  nature  of  the 
controversy,  we  think  it  is  true  to  say  that 
the  effect  of  the  eztrinsie  evidence  was  in 
substance  to  support,  and  not  to  contradict, 
the  plat  with  reference  to  which  the  trael 
was  patented  to  the  defendanl 

The  only  Federal  question  presented  by 
the  record  having  been  eorrsetly  adjndl- 
cated,  it  results  thai  tha  Jndgmtiit  >rafl  hi 
and  it  Is  aJBrmed 
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(IM  U.  a  99.) 

LAFAYEITB  B.  CAMPBELL  et  aL,  Plib. 

in  Err.| 
▼. 

UNITED  STATEa 

CouBTB  (§  400*)— Rbvikw  07  Finding  xn 

ClBCUIT    COUBT    or   AFPBALft. 

1.  The  circuit  court  of  appeals  haa  no 
power  to  consider  the  infficiency  of  the  facta 
found  by  the  district  court  to  support  the 
judgment  in  an  action  at  law,  tried  without 
a  jury,  contrary  to  U.  S.  Rev.  Stat  9  506, 
U.  S.  Comp.  Stat.  1901,  p.  461.  since  such 
a  trial  was  in  the  nature  of  an  unauthorized 
submission  to  an  arbitrator,  and  the  court's 
determination  was  not  a  jndicial  one;  the 
provisions  of  1^%  649,  700,  which  provide  for 
such  a  trial  and  review,  being  in  terms  lim- 
ited to  cases  in  the  circuit  courts. 

[Sd.  Note.— For  other  cases,  see  ConrtSb  Cent 
Dig.  I  UOS;    Dee.  Dig.  |  406L*] 

Appeal  and  SkiBOB  (|  194*)->Suffioibnot 
OF  Plkading— Fuun  Baibino  Qusbtion 
ON  Appeal. 

£.  The  objection  that  an  answer  alleging 
that  defendants,  who  were  sureties  on  the 
official  bond  of  a  receiver  of  public  moneys, 
bad  not  and  could  not  obtain  "sufficient  in- 
formation" upon  which  to  base  a  belief 
as  to  the  default  of  their  principal,  set  up 
in  the  complaint,  and  that  they  therefore 
denied  the  samoi  is  not  a  sufficient  denial, 
under  Colo.  C6de,  |  56,  requiring  such  a 
denial  to  be  based  upon  a  disavowal  of 
''sufficient  knowledge  or  information,"  can- 
not be  first  raised  in  an  appellate  court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if  1241-1249;  Dec.  Dig.  i  194  ;• 
Pleading.  Cent.  Dig.  H  1875-18M,  1S97-1407.] 

[No.  161.] 

Argued  March  0,  1912.    Decided  Haroh  18, 

1912. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  judgment  which,  reversing  the 
judgment  of  the  District  Court  for  the 
District  of  Colorado,  directed  the  entry  of 
a  judgment  for  plaintiff  In  an  action  against 
sureties  on  the  official  bond  of  a  receiver  of 
publio  moneys,  to  recover  for  a  default  of 
their  principal.    Reversed. 

See  same  case  below,  —  L.R.A.(N.S.)  <— , 
95  C.  C.  A.  114,  170  Fed.  818. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Aldis  B.  Browne,  Gerald 
Hughes,  Alexander  Britton,  Evans  Browne, 
Clayton  C*  Dorsey,  and  Barnwell  8.  Stuart 
for  plaintiffs  in  error. 

Assistant  Attorney  General  Denison  for 

^  defendant  in  error. 

o 

•   *  Mr.  Justice  Tan  Devanter  delivered  the 
opinion  of  the  court: 

This  was  an  action  at  law  against  the 
sureties  on  the  official  bond  of  a  receiver 


of  public  moneys  to  recover  for  a  default 
of  their  principaL  The  answer  set  forth 
that  the  defendants  had  not  and  could  not 
obtain  sufficient  information  upon  which  to 
base  a  belief  respecting  the  default  charged, 
and  therefore  denied  the  same*  and  also  in-,^ 
terposed  an  affirmative  defense,  which  needo 
not  bo* specially  noticed.  The  action  was* 
begun  in  the  district  courts  and  was  tried 
to  the  court  without  a  jury.  There  was  a 
special  finding  of  the  facts,  accompanied  by 
conclusions  of  law,  and  upon  these  there  was 
a  judgment  for  the  defendants.  The  plain- 
tiff took  the  case  on  writ  of  error  to  the 
circuit  court  of  appeals,  which  held  that 
the  facts  found  were  insufficient  to  support 
the  judgment,  and  reversed  the  latter,  with 
a  direction  to  enter  a  judgment  for  the 
plaintiff  upon  the  finding.  —  L.R.A.(N.S.) 
— ,  95  C.  a  A.  114,  170  Fed.  318.  The  de- 
fendants  then  sued  out  the  present  writ  of 
error. 

At  the  outset  we  are  confronted  with  the 
question  of  the  power  of  the  circuit  court  of 
appeals  to  consider  the  sufficiency  of  the 
facts  found  to  support  the  judgment.  Sec- 
tion 666,  Rev.  Stat.  (U.  8.  Comp.  SUt. 
1901,  p.  461)  provided  that  the  trial  of  is- 
sues of  fact  in  the  district  courts,  in  all 
cases  except  eases  in  equity  and  cases  of 
admiralty  and  maritime  jurisdiction,  and 
except  as  otherwise  provided  in  proceedings 
in  bankruptcy,  should  be  by  jury.  This  was 
not  one  of  the  excepted  cases.  Sections  649 
and  700,  Rev.  Stat.  (U.  8.  Comp.  Stat  1901, 
pp.  525,  570),  made  special  provision  for 
the  trial  by  the  court,  without  a  jury,  of 
the  issues  of  fact  in  actions  at  law  in  the 
circuit  courts,  and  for  the  review  of  the 
rulings  of  the  court  in  the  progress  of  such 
a  trial,  including  the  question  of  the  suffi- 
ciency of  the  facts  found  to  support  the 
judgment;  but  those  sections  were  in  terms 
limited  to  cases  in  the  circuit  courts,  and 
there  was  no  similar  provision  in  respect 
of  cases  in  the  district  courts.  In  this 
state  of  the  statute  law,  the  trial  to  the 
district  court  without  a  jury  was  in  the 
nature  of  a  submission  to  an  arbitrator, — 
a  mode  of  trial  not  contemplated  by  law, 
and  the  court's  determination  of  the  issues 
of  fact  and  of  the  questions  of  law  supposed 
to  arise  upon  its  special  finding  was  not  a 
judicial  determination,  and  therefore  was 
not  subject  to  re-examination  in  an  appel- 
late court.  Campbell  v.  Boyreau,  21  How. 
223,  16  L.  ed.  96;  Rogers  v.  United  States,^ 
141  U.  S.  648,  35  L.  ed.  853,  12  Sup.  Ct-J 
Rep.  91.  It  follows  that  tha»eircuit  court« 
of  appeals  was  without  power  to  oonsider 
the  sufficiency  of  the  facts  found  to  support 
the  judgment. 

The  power  of  that  court  was  limited  to  a 
consideration  of  such  questions  of  law  as 


•For  other  cases  see  same  topic  4k  I  kvubmr  in  Dee.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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may  have  been  presented  by  the  record 
proper,  independently  of  the  special  find- 
ing;  such  as  T^hether  the  pleadings  were 
sufficient  to  support  the  judgment.  It  is 
now  said  that  such  a  question  was  present- 
ed, and  that  its  right  solution  required  that 
the  judgment  of  the  district  court  be  re- 
Tersed.  II  the  answer  did  not  put  in  issue 
the  allegation  of  the  0(xnplaint  respecting 
the  default  of  the  principal  in  the  bond>  this 
elaim  is  well  founded;  otherwise  it  is  not. 
The  denial  of  that  allegation  was  predicated 
upon  a  statement  that  the  defendants  had 
not  and  could  not  obtain  "sufficient  informa- 
tion'* upon  which  to  base  a  belief  respect- 
ing its  truth.  This,  it  is  said,  was  not  an 
adequate  denial,  because  the  state  statute 
(Colo.  Code,  §  66)  required  that  such  a 
denial  be  based  upon  a  disavowal  of  "suffi* 
cient  knowledge  or  information.*  But  of 
this  it  is  enough  to  say  that  no  such  objec- 
tion was  raised  in  the  district  court,  but, 
on  the  contrary,  the  answer  was  treated  as 
sufficient  in  that  respect.  This  being  so, 
the  plaintiff  was  not  at  liberty  to  raise  the 
objection  in  an  appellate  court.  Had  it  been 
made  seasonably,  it  could,  and  doubtless 
would,  have  been  avoided  by  an  amendment. 
Koberts  t.  Graham,  6  Wall.  578,  581,  18 
L.  ed.  701^  792;  Nashua  Sav.  Bank  t.  Anglo- 
American  Land,  Mortg.  &  Agency  Co.  189 
U.  S.  221,  231,  47  Lb  ed.  782,  786,  23  Sup. 
01  Rep.  517. 

It  results  that  the  Circuit  Court  of  Ap- 
peals erred  in  not  affirming  the  judgment 
of  the  District  Court. 

Judgment  reyersed. 


(S24  U.  8.  89.) 

SAN  JUAN   LIGHT  &   TRANSIT  COM- 
PANY,  Plff.  in  Err., 

V. 

BELEN  REQUENA. 

Appeal  and  Ehbob  ($  1042*)  —  Refusal 
TO  Stbiks  Out  Plbadiko  —  Habklbss 

E^ROB. 

1.  Refusal  to  strike  from  the  eomplaint, 
in  an  action  for  negligence  causing  the 
death  of  plaintiff's  husband,  a  paragraph 
relating  to  exemplary  damageSi  if  erroneous, 
is  harmless,  where  the  jury  are  instructed 
that  there  can  be  no  recovery  of  exem- 
plary damages. 

[Ed.   Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  IS  4U0-4U4 ;    Dea  Dig.  i  1042.*] 

Appeal  and  E«bbob  (§  171*)--SuFnciBE0T 
OP  JpJEADiyo  —  Chanoino  T^sobt  on 
Appeal. 

2.  An  objection  that  the  complaint  in  an 
aetion  for  negligence  causing  the  death  of 
plaintiff's  husband  did  not  sufficiently 
eharge  the  negligence  which  was  found  to 
have  caused  the  accident  is  not  available 
in  an  appellate  court,  where  the  ease  was 
tried  on   the  theory   that   such   negligence 


was  within  the  issues,  and  both  parties  ift- 

troduced  evidence  bearing  on  that  questioon 

without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  1068-1069,  U61-U66;  Dec 
Dis.  8  171.*] 

Blectbicitt  (i  19*)— Rs8  Ipsa  Loquitub 
—Injury  by  Elsctbig  Gubbent. 

3.  The  doctrine  of  res  ipsa  loqtiltur  it 
properly  applied  where  a  customer  of  a  com- 
pany supplying  electricity  for  lighting  pur- 
poses, engaging  to  deliver  a  suitable  current 
tor  such  purpose,  was  killed  without  faidt 
on  his  part^  while  the  secondary  wire  carry- 
ing the  current  to  his  residence  conveyed  an 
excessive  and  dangerous  current  which 
could  only  come  from  the  primary  wire  of 
such  company,  which  carried  a  current  of 
high  and  deadlv  voltage,  which  danger- 
ous current  would  not  have  been  communi- 
cated to  the  secondary  wire  if  its  wires  and 
converters,  which  were  exclusively  under  its 
control,  had  been  in  proper  condition,  and 
the  converters  were  found,  immediately  aft- 
er the  acoidenti  to  be  out  of  order,  one  being 
heated  and  its  insulation  charred,  and  the 
protecting  ground  wire  of  the  other  being 
severed. 

[Ed.  Note.— For  other  cases,  see  Blectricity, 
Cant.  Dis.  i  U;    Dec  Dig.  I  IS.*] 

[No.  96.] 

Argued  Deosmber  13,  1911.    Decided  Mareh 

18,  1912. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  Judgment  awarding  damages  to  a  widow 
for  the  death  of  her  husband  by  an  eleo* 
trio  shock  received  while  adjusting  an  incan- 
desoent  light  in  his  residence.  Affirmed.  % 
The  facta  are  stated  in  the  opinion.  ^ 
Messrs.  Hugo  Kohlmann,  H.  P.  Leake, 
H.  H.  Scoville,  and  F.  Kingsbuiy  Curtis 
for  plaintiff  in  error. 

The  court  declined  to  hear  Messrs.  Willis 
Sweet  and  Qeorge  H.  Lamar  for  defendant 
in  error. 


^ 

A 


*Mr.  Justice  Van  Devanter  delivered  the  • 
opinion  of  the  eourt: 

The  judgment  here  to  be  reviewed  is  one 
awarding  damages  to  a  widow  for  the  death 
of  her  husband,  caused  by  an  electric  shock 
received  while  he  was  adjusting  an  incan- 
descent light  in  his  residence  in  San  Juan« 
Porto  Rico.  The  case  presented  by  the  evi« 
dence  produced  upon  the  trial,  which  was 
to  the  court  and  a  jury,  was  this: 

The  defendant  was  supplying  the  inhab- 
itants of  San  Juan  with  electricity  for 
lighting  purposes,  and  had  engaged  to  de- 
liver at  the  deceased's  residence  a  current 
suitable  for  lighting  it.  The  electricity  was 
conveyed  along  the  street  in  front  of  his 
residence  by  a  primary  wire  carrying  a 
current  of  2,200  volts,  and  by  means  of 
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parallel  or  multiple  converters  the  current 
was  reduced  to  110  Tolts  and  then  carried 
to  his  residence  and  those  of  his  neighbors 
by  a  secondary  wire.  These  wires  and  con- 
Terters  were  owned  and  controlled  by  the 
defendant,  and  the  wiring  and  fixtures  in 
the  residence  of  the  deceased  were  owned 
and  controlled  by  him.  On  the  occasion  in 
question,  the  current  carried  by  the  second- 
ary wire,  and  by  it  communicated  to  the 
wiring  in  the  residence  of  the  deceased,  be- 
came in  some  way  greatly  and  dangerously 
increased  in  voltage,  and  it  was  because  of 
this  that  he  received  the  fatal  shock.  Had 
this  current  been  maintained  at  substan- 
tially its  normal  standard,  as  was  contem- 
plated, it  would  not,  in  the  circumstances, 
have  done  him  any  injury.  He  was  not  re- 
■ponsible  for  the  increased  voltage,  and 
neither  did  he  have  reason  to  expect  it. 

There  were  no  outside  electric  wires  in 
that  vicinity  save  those  of  the  defendant, 
and  the  increased  and  dangerous  current 
could  only  have  come  from  its  primary  wire. 
About  the  time  of  the  shock  to  the  deceased, 
two  of  his  neighbors  had  trouble  with  a  like 
^  current  in  their  houses.  One  received  a 
•  shock  which  felled  him  to  the* floor  and  ren- 
dered him  unconscious,  and  the  other  found 
the  wires  in  his  shop  flashing,  and  on  com- 
ing in  contact  with  one  of  them  was  made 
unconscious  and  bmned  so  that  he  was 
taken  to  a  hospital  for  treatment.  Short- 
ly thereafter  it  was  found  that  the  ground 
or  protecting  wire  leading  from  one  of  the 
converters  to  the  earth  was  broken  or  sev> 
ered,  and  that  the  other  converter  was  heat* 
ed  and  out  of  order,  the  insulation  being 
charred. 

There  was  testimony  tending  to  show 
that  on  the  day  preceding  these  shocks  the 
primary  and  secondary  wires  and  the  con- 
verters had  been  examined  by  the  defend- 
ant's inspector  and  found  in  good  condi- 
tion; but  this  testimony  was  greatly  im- 
paired upon  the  cross-examination  of  the 
inspector,  who  then  said:  "My  inspection 
consisted  in  seeing  that  the  poles  and  over- 
head trolley  lines  were  in  good  condition. 
I  just  walked  along  and  examined  each  pole, 
but  did  not  climb  them.  When  I  came  to 
the  transformer  [converter]  I  did  not  climb 
the  pole  and  didn't  look  at  the  fuses.  .  .  . 
Ko,  sir;  on  that  day  I  didn't  look  at  the 
transformer  any  closer  than  I  could  see  it 
from  the  ground.  .  •  .  There  is  no  way 
you  can  tell  from  looking  at  the  outside 
of  the  transformer  whether  it  is  in  good 
fondition  or  not." 

There  was  also  testimony  tending  to 
■how  that  the  wiring  in  the  deceased's  res- 
idence was  not  properly  insulated  or  in 
good  condition,  but  there  was  no  claim 
that  the  defendant  was  responsible  for  this. 


and  neither  was  there  any  evidence  that 
the  fatal  shock  resulted  therefrom. 

Much  of  the  testimony  was  addressed  to 
the  questions  whether  a  current  of  unusual 
and  dangerous  voltage  was  communicated 
from  the  defendant's  wires  to  the  wiring  in 
the  residence  of  the  deceased,  and,  if  so, 
whether  this  resulted  from  negligence  of 
the  defendant  in  failing  to  exercise  appro- 
priate care  in  the  maintenance  and  inspec* 
tion  of  its  wires  and  converters.  This  tes*  o 
timony  was  •admitted  without  objection,? 
both  parties  tacitly  treating  it  as  within 
the  issues. 

That  the  fatal  shock  resulted,  without 
fault  of  the  deceased,  from  an  unusual  and 
dangerous  current  carried  to  his  residence 
by  the  wires  of  the  defendant,  was  so  con* 
clusively  established  by  the  evidence  that 
that  part  of  the  case  might  well  have  been 
covered  by  a  peremptory  direction  to  the 
jury,  leaving  them  to  determine,  under  ap« 
propriate  instructions,  the  question  of  the 
defendant's  negligence,  and  the  amount,  if 
any,  which  the  plaintiff  was  entitled  to  re- 
cover. 

With  this  statement  of  the  case  presented 
upon  the  trial,  we  come  to  the  rulings  which 
are  assigned  as  error. 

1.  A  motion  to  strike  from  the  complaint 
a  paragraph  relating  in  part  to  exemplary*! 
damages  was  denied,  because  not  all  of  the 
paragranh  was  deemed  objectionable,  and 
complaint  is  made  of  that  ruling.  But.  it 
is  not  necessary  to  consider  its  propriety* 
Even  if  wrong,  it  did  the  defendant  no 
harm,  because  the  court  instructed  the  jury 
that  there  could  be  no  recovery  of  exem- 
plary damages,  but  only  such  as  were  com- 
pensatory. 

2.  It  is  urged  that  the  negligence  charged 
in  the  complaint  related  only  to  the  condi- 
tion of  the  wiring  inside  the  residence  of 
the  deceased,  and  therefore  that  the  court 
erred  in  permitting  a  recovery  on  the  theory 
that  the  defendant  was  negligent  in  re- 
spect of  the  maintenance  and  care  of  the 
wires  and  converters  outside.  This  con- 
tention must  fail.  While  the  complaint  waa 
not  drafted  with  commendable  precision, 
and,  if  critically  examined,  might  be  re- 
garded aa  leaving  it  uncertain  whether  the 
negligence  charged  related  to  the  wiring 
inside  or  to  that  outside,  whereby  the  cur- 
rent was  supplied,  there  was  no  objection 
to  this  uncertainty  in  the  court  below.  On 
the  contrary,  the  trial  proceeded,  as  we 
have  seen,  ujion  the  theory  that  the  ques- 
tion whether  the  defendant  had  failed  to 
exercise  appropriate  care  in  the  mainte-  ^ 
nance  and*  inspection  of  its  outside  wires  • 
and  converters  was  within  the  issues.  Each 
party,  without  objection  from  the  other,  in- 
troduced evidence  bearing  upon  that  quel* 
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tion;  and  when  it  waa  submitted  to  the  I 
jury  there  was  no  exception  upon  the 
ground  of,  a  variance.  Effect  must  there- 
fore be  given  to  the  well-settled  rule  that 
where  the  parties,  with  the  assent  of  the 
court,  unite  in  trying  a  case  on  the  theory 
that  a  particular  matter  is  within  the  is- 
■nes,  that  theory  cannot  be  rejected  when 
the  case  comes  before  an  appellate  court  for 
feview. 

3.  In  its  charge  to  the  jury  the  court  ex- 
plained, in  substance,  that  a  company  sup- 
plying electricity  for  lighting  purposes,  and 
engaging  with  individuals  to  deliver  a  suit- 
able current  at  their  residences  and  places 
of  business,  over  its  own  system  of  wires 
and  appliances,  is  bound  to  exercise  such 
eontrol  over  the  subtle  and  perilous  ageney 
with  which  it  is  dealing,  and  to  take  such 
precautions  in  the  maintenance  and  inspec- 
tion of  its  wires  and  appliances,  as  are  rea- 
sonably essential  to  prevent  an  excessive 
and  dangerous  current  from  passing  from 
its  supply  wires  to  the  service  wires  of  its 
patrons,  and  then  said: 

"And  you  are  further  instructed  that  if 
you  believe  from  a  preponderance  of  the 
evidence  that  the  deceased  came  to  his 
death  while  innocently  and  without  knowl- 
edge of  any  danger  using  an  incandescent 
light,  the  current  for  which  was  furnished, 
or  to  which  the  electricity  was  supplied,  by 
the  defendant  company,  the  presumption  is 
that  the  electrie  company  was  negligent; 
and  it  devolves  upon  it  to  show  that  the 
surplus  and  dangerous  current  that  came 
over  the  wires  did  not  occur  from  any  neg- 
ligent act  on  its  part." 

Exception  to  this  instruction  was  taken 
upon  the  ground  that  it  erroneously  applied 
the  doctrine  of  res  ipsa  loquitur.  While 
recognizing  that  that  doctrine  is  of  restrict- 
ed scope,  and  when  misapplied  is  calculated 
«D  to  operate  prejudicially,  we  think  there  was 
•  no  error  in  its  application  in  this*in3tance. 
The  deceased  was  without  fault.  The  de- 
fendant's primary  wire  was  carrying  a  cur- 
rent of  high  and  deadly  voltage.  Its  sec- 
ondary wire  conveyed  to  his  residence  an 
excessive  and  dangerous  current  which 
could  only  have  come  from  its  primary  wire. 
Had  its  wires  and  converters  been  in  prop- 
er oondition,  the  excessive  and  dangerous 
current  would  not  have  been  communicated 
to  its  secondary  wire,  and  the  injury  would 
not  have  occurred.  These  wires  and  con- 
verters were  exclusively  under  its  con- 
trol, and  it  was  charged  with  the  contin- 
uing duty  of  taking  reasonable  precautions, 
proportioned  to  the  danger  to  be  apprehend- 
•d^  to  maintain  them  in  proper  condition. 
32  S.  C— 26. 


In  the  ordinary  or  usual  course  of  things, 
the  injury  would  not  have  occurred  had 
that  duty  been  performed.  Not  only  did 
the  injury  occur,  but  immediately  there- 
after both  converters  were  found  to  be  out 
of  order;  one  being  heated  and  its  insula- 
tion charred,  and  the  protecting  ground 
wire  of  the  other  being  broken  or  severed. 
Besides,  the  defendant  engaged  to  supply  a 
current  of  low  voltage,  reasonably  safe  and 
suitable  for  lighting,  while  the  current  de- 
livered on  this  occasion  was  of  high  volt- 
age^ extremely  dangerous  and  unsuitable 
for  lighting  purposes.  These  circumstances 
pointed  so  persuasively  to  negligence  on  its 
part  that  it  was  not  too  much  to  call  upon 
it  for  an  explanation.  Of  course,  if  the 
cause  of  the  injury  was  one  which  it  could 
not  have  foreseen  and  guarded  against,  it 
was  not  culpable;  but  in  the  absence  of 
that  or  some  other  explanation  there  was 
enough  to  justify  the  jury  in  finding  it  cul- 
pable. This  was  all  that  was  meant  by  the 
instruction,  reasonably  interpreted.  It  was 
not  a  model,  and,  if  it  stood  alone,  might 
be  subject  to  criticism.  But,  if  read  in  the 
light  of  what  preceded  and  followed  it,  and 
of  the  case  before  the  jury,  it  was  unobjec- 
tionable. When  so  read  it  rightly  declared 
and  applied  the  doctrine  of  res  ipsa  loqui' 
tur,  which  is,  when  a  thing  which  causes  in- 
jury, without  fault  of  the  injured  person*  g 
is  shown  to  be  under* the  exclusive  control* 
of  the  defendant,  and  the  injury  is  such  as, 
in  the  ordinary  course  of  things,  does  not 
occur  if  the  one  having  such  control  uses 
proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  an  explanation,  that  the 
injury  arose  from  the  defendant's  want  of 
care.  Inland  &  Seaboard  Coasting  Co.  v. 
Tolson,  139  U.  S.  551,  554,  35  L.  ed.  270, 
271, 11  Sup.  Ct.  Rep.  653;  Zahniser  v.  Penn- 
sylvania Torpedo  Co.  190  Pa.  350,  42  AtL 
707;  Alexander  v.  Nanticoke  Light  Co.  209 
Pa.  571,  67  LJLA.  475,  58  Atl.  1068;  Tren- 
ton Passenger  R.  Co.  v.  Cooper,  60  N.  J. 
L.  219,  38  LJLA.  637,  64  Am.  St.  Rep.  592, 
37  Atl.  730;  Newark  Electric  Light  &  P. 
Co.  V.  Ruddy,  62  N.  J.  L.  505,  57  L.Rji. 
624,  41  Atl.  712;  2  Cooley,  Torts,  3d  ed. 
1424;  4  Wigmore,  Ev.  §  2509. 

4.  Complaint  is  made  of  the  court's  re- 
fusal to  give  several  instructions  requested 
by  the  defendant.  All  have  been  examined, 
and  we  find  no  error  in  their  refusal.  Some 
were  in  substance  incorporated  in  the 
charge,  some  were  inapplicable  to  the  case 
before  the  jury,  and  others  did  not  correct- 
ly state  the  law. 

Judgment  affirmed. 
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(M  17.  8.  ffL) 

OTTO  H.  BEUTLER,  Administrator  of  the 
Estate  of  John  Fetta»  deceased, 

▼. 

GRAND   TRUNK  JUNCTION  RAILWAY 
COMPANY  and  Grand  Trunk  Railway. 

Courts  (§  89*)— Power  to  Change  Laws 
—Fellow -Servant  Rule. 

1.  The  established  fellow-servant  doctrine 

cannot  be  done  away  with  by  the  courts, 

but  the  legislature  must  act  if  any  change 

is  to  be  made. 

[Ed.  Note.— For  other  caaet,  see  Courts.  Cent. 
Dfg.  Si  8U.  8U:    Dec.  Dig.  S  89.*] 

Courts  (§  372* )— Following  State  Laws 
—Fellow-Servant  Rule. 

2.  The  Federal  courts  will,  in  cases  tried 
in  them,  follow  their  own  understanding  of 
the  common  law,  when  no  settled  rule  of 
property  intervenes,  in  determining  who  are 
fellow  servants,  and  will  determine  that 
question  without  submitting  it  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dfg.  Si  977-979 ;    Dec.  Dig.  8  872.*] 

Masteb  and  Servant  (8  198*)— Fellow 
Servant»— Railroad  EMPLOTifi. 

3.  An  employee  at  work  in  the  repair 
yard  of  a  railroad  is  a  fellow  servant  of 
members  of  an  engine  and  switching  crew 
by  whose  negligence  in  running  a  car  need- 
ing repair  from  the  general  tracks  into  the 
special  yard  the  former  is  killed. 

[BM.  Note.— For  other  csses^  see  Master  and 
Servant.  Cent  Dig.  SS  498-614;  Dec.  Dig.  i  IH.^ 

[No.  104.] 

Submitted  Mareh  6,  1912.    Decided  March 

18,  1912. 

ON  A  CERTIFIOATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit,  presenting  the  question 
whether  members  of  an  engine  and  switch- 
ing crew  were  fellow  servants  of  an  employ- 
ee killed  by  the  negligence  of  the  former 
in  running  a  car  needing  repair  into  a 
special  yard  for  repairs  where  the  latter  was 
at  work.    Answered  in  the  affirmative. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  J.  Barbour,  Elmer  E. 
Beach,  and  Raymond  W.  Beach  for  Rentier, 
administrator. 

Mr.  George  W.  B^retzlnger  for  the  rail- 
way companies. 

•    *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  deceased,  Fetta,  was  at  work  in  the 
repair  yard  of  a  railroad;  other  servants 
of  the  road,  an  engine  and  switching  crew, 
ran  a  car  needing  repair  from  the  general 
tracks  into  the  special  yard,  and  by  their 
negligence  killed  him.    There  was  no  further 
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relation  between  the  parties  than  these  facts 
disclose,  and  the  question  is  certified  wheth- 
er they  were  fellow  servants  within  the 
rule  that  would  exempt  the  railroad  from 
liability  in  that  case. 

The  doctrine  as  to  fellow  servants  may 
be,  as  it  has  been  called,  a  bad  exception  to 
a  bad  rule,  but  it  is  established,  and  it  is  not 
open  to  courts  to  do  away  with  it  upon 
their  personal  notions  of  what  is  expedient. 
So  it  has  been  decided  that  in  cases  tried 
in  the  United  States  courts  we  must  follow 
our  own  understanding  of  the  common  law 
when  no  settled  rule  of  property  inter- 
venes. Kuhn  V.  Fairmont  Coal  Co.  216  U. 
S.  349,  64  L.  ed.  228,  30  Sup.  Ct.  Rep.  140; 
Northern  P.  R.  Co.  ▼,  Hambly,  164  U.  S. 
349,  360,  38  L.  ed.  1009,  1013,  14  Sup.  Ct. 
Rep.  983. 

The  precedents  in  this  court  carry  the 
doctrine  as  far  as  it  is  necessary  to  carry 
it  in  this  case  to  show  that  the  two  persons 
concerned  were  engaged  in  a  common  em- 
ployment. No  testimony  can  shake  the  ob- 
vious fact  that  the  character  of  their  re- 
spective occupations  brought  the  people  en- 
gaged in  them  into  necessary  and  frequent 
contact,  although  they  may  have  had  no  per- 
sonal relations.  Every  time  that  a  car  was 
to  be  repaired  it  had  to  be  switched  into 
the  repair  yard.  There  is  no  room  for  the 
exception  to  the  rule  that  exists  where  the 
negligenoe  consists  in  the  undisclosed  failure 
to  furnish  a  safe  place  to  work  in, — an  ex- 
ception that  perhaps  has  been  pushed  to 
an  extreme  in  the  eifort  to  limit  the  rule. 
Santa  Fe  Pacific  R.  Co.  v.  Holmes,  202  U. 
S.  438,  60  L.  ed.  1094,  26  Sup.  Ct.  Rep.  676; 
McCabe  4b  S.  Constr.  Co.  v.  Wilson,  209 
U.  a  276,  62  L.  ed.  788,  28  Sup.  Ct.  Rep. 
658.  The  head  of  the  switching  crew  and  a 
the  deceased  were'^as  clearly  fellow  servants  • 
as  the  section  hand  and  engineer  in  Texas 
&  P.  R.  Co.  V.  Bourman,  212  U.  S.  536, 
63  L.  ed.  641,  29  Sup.  Ct.  Rep.  319;  North- 
em  P.  R.  Co.  V.  Hambly,  154  U.  S.  349, 
38  L.  ed.  1009,  14  Sup.  Ct.  Rep.  983.  It 
may  be  that  in  the  state  court  the  question 
would  be  left  to  the  jury  (Gathman  v. 
Chicago,  236  Dl.  9,  19  L.R.A.(N.S.)  1178, 
86  N.  £.  162,  16  A.  &  E.  Ann.  Cas.  830; 
Indiana,  I.  &  I.  R.  Co.  v.  Otstot,  212  111. 
429,  72  N.  E.  387)  but  whether  certain  facts 
do  or  do  not  constitute  a  ground  of  lia- 
bility is  in  its  nature  a  question  of  law. 
To  leave  it  uncertain  is  to  leave  the  law 
uncertain.  If  the  law  is  bad,  the  legisla- 
ture, not  juries,  must  make  a  change.  We 
answer  the  certificate^  Yes. 


•For  other  cues  see  lame  topic  ft  S  numbeb  In  Pec.  &  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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(2S4  U.  8  n.) 

CASSIUS  B.  THOMAS,  William  D.  Eddy, 

and  Edgar  D.  Starbuck,  Plffs.  in  Err., 

V. 

WILLIAM  C.  TAYLOR. 
Banks  and  Baitkino  (i  254*)— Fbattd  ov 
Offickbs— Pleading. 

1.  The  facts  pleaded  in  an  action  for  at- 
testing as  directors  a  false  report  of  the 
condition  of  a  national  bank,  in  reliance  up- 
on which  plaintiff  was  induced  to  purchase 
some  of  its  stock,  determine  the  rights  of 
plaintiff,  so  that  a  recovery  is  not  prevented 
by  the  designation  of  the  action  as  one  for 
deceit,  instead  of  as  one  arising  under  the 

national  bank  act. 

[ESd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  98  960-967 :  Dec.  Dig.  8  2M.*] 

Banks  and  Banking  (§  253* ) —False  Re- 
poBT  BT  DiBECTOBa— National  Banks. 

2.  The  act  of  directors  of  a  national  bank 
In  including  as  a  part  of  the  resources  in  a 
report  of  the  condition  of  the  bank,  pursu- 
ant to  a  call  of  the  Comptroller  of  the  Cur- 
rency, assets  which  had  previously  been 
called  to  their  attention  by  the  Comptroller 
as  doubtful,  with  directions  for  their  imme* 
diate  collection  or  removal  from  the  bank, 
is  in  effect  an  intentional  violation  of  the 
national  bank  act,  knowingly  committed, 
so  as  to  render  them  liable  for  a  loss  re- 
sulting to  one  purchasing,  in  reliance  on 
such  report,  stock  of  the  bank  on  which  an 
assessment  is  soon  after  made  on  announce- 
ment by  the  Comptroller  that  its  capital 
stock  has  become  totally  impaired. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  89  944-M9 ;    Dec.  Dig.  9  253.*] 

Appeal  and  Ebbob  (f  171*)~0hanqe  or 

ThEOBT— LlABlLITT    OP   NATIONAL   BaNK 
DntECTOBS. 

3.  Directors  of  a  national  bank,  in  an  ac- 
tion against  them  for  attesting  a  false  re- 
port of  the  condition  of  tJie  bank,  in  re- 
liance upon  which  plaintiff  purchased  stock 
of  the  bank,  cannot  urge  on  appeal  that  if 
the  action  in  the  trial  court  had  not  been 
based  on  deceit,  instead  of  on  a  violation 
of  the  national  bank  act,  they  would  have 
been  able  to  make  a  showing  under  which 
they  would  have  been  acquitted  of  knowing- 
ly violating  such  act,  where  the  action  was 
tried  on  the  theory  that,  to  maintain  an  ac- 
tion for  deceit,  knowledge  of  the  falsity  of 
the  representations  must  be  shown,  and 
their  defense  was  that  the  requirements  of 
the  national  bank  act  had  not  been  vio- 
lated. 

tEM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  99  1063-1069,  Uffl-1166;  Dec. 
Dig.  9  171.*] 

Appeal  and  Ebbob  (§  171*)^Change  of 
Theobt. 

4.  A  judgment  cannot  be  reversed  in  the 

appellate  court  on  the  mere  suggestion  that, 
upon  some  other  theory  than  that  on  which 
the  case  was  tried,  evidence  might  have  been 
introduced  which  might  have  changed  the 

HEd.  'Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  99  1063-1069,  U61-1166:  Dec. 
Dig.  9  171.*] 

[No.    171.] 
Argued  February  28,  1912.    Decided  March 

18,  1D12. 


IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  Coua* 
ty  of  Saratoga,  to  review  a  judgment  en- 
tered pursuant  to  the  mandate  of  the  Court 
of  Appeals  of  that  state,  which  had  af> 
finned  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Third  Depart- 
ment, modifying  a  judgment  of  the  Supreme 
Court,  finding  defendants  liable  for  attest- 
ing,  BM  directors  of  a  national  bonk,  a 
false  report  as  to  its  condition,  in  reliance 
upon  which  plaintiff  was  induced  to  pur- 
chase some  of  its  stock.    Afilrmed. 

See  same  case  below,  in  Appellate  Divi- 
sion, 124  App.  Div.  68,  108  N.  T.  Supp. 
454 ;  in  Court  of  Appeals,  196  N.  T.  690,  89 
N.  E.  1113. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nash  Rockwood  and  L.  B.  Mo- 
Kelvey  for  plaintiffs  in  error. 

Mr.  Sdgar  T.  Brackett  for  defendant  in 
error. 

*  Mr.  Justice  McKenna  delivered  the  opin-  * 
ion  of  the  court: 

Action  against  plaintiffs  in  error  for  at- 
testing as  directors  a  false  report,  as  it  is 
alleged,  of  the  condition  of  the  Citizens* 
National  Bank  of  Saratoga  Springs,  New 
York,  whereby  the  plaintiff  in  the  action  ^ 
(defendant  in  error)  •was  deceived  and  in** 
duoed  to  purchase  thirty  shares  of  the  stock 
of  the  bank  for  the  sum  of  $160  per  share, 
which  would  have  been  worth  that  sum 
had  the  report  been  true,  but,  on  account 
of  its  being  false,  he  was  compelled  to  pay 
100  per  cent  assessment  on  his  shares,  which 
was  required  to  be  made  by  the  Comptroller 
of  the  Currency.  Damages  were  laid  in  the 
sum  of  $4,800,  for  which,  with  interest^ 
judgment  was   prayed. 

The  action  was  framed  in  deceit  under 
the  common  law,  the  trial  court  stating 
that  'the  defendant  claims,  and  the  plain- 
tiff concedes,  that  this  is  not  an  action  to 
recover  upon  any  liability  stated  in  the  na- 
tional banking  act  against  a  director  or  of- 
ficer of  a  national  bank."  And  this  was  the 
ground  of  judgment,  the  trial  court  re- 
jecting the  contention  of  defendants  (plain- 
tiffs in  error)  that  the  only  action,  if  any, 
available  to  the  plaintiff  (defendant  in  er- 
ror), was  under  the  national  bank  act.  The 
court  said:  "But  here  the  liability  set 
forth  in  the  complaint  is  not  created  by 
statute;  the  action  is  not  a  statutory  ac- 
tion. It  is  the  common-law  actioii  to  recov- 
er damages  for  deceit  affecting  the  plaintiff 
only,  not  the  bank  or  the  stockholders  gen- 
erally, and  must  be  considered  as  such.  In 
the  complaint  the  plaintiff  has  set  forth  a 
cause  of  action  for  deceit,  and  not  a  cause 
of  action  under  the  statute.**  [65  Misc. 
414,  106  N.  Y.  Supp.  538.]     The  court  was 


•For  other  oases  see  uune  topic  ft  9  xruiasa  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  R^*?  ladi 
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also  of  tlie  view  that  there  was  nothing  in 
the  statutes  of  the  United  States  "that  de- 
stroys the  common-law  action  for  deceit 
practised  by  the  directors  of  a  national 
bank;"  and  said,  further,  that  if  the  plain- 
tiff were  attempting  to  enforce  a  liability 
under  the  statute  against  the  directors  of 
a  national  bank,  there  would  be  a  different 
case.  Considering  that  the  evidence  estab- 
lished all  the  elements  necessary  for  the 
recovery  in  an  action  for  deceit,  the  court 
rendered  judgment  against  defendants 
(plaintiffs  in  error)  for  the  sum  of  $4,800 
and  interest. 

The  appellate  division,  where  the  case 
gwas  carried  by  defendants,  and  also  the 
*  court  of  appeals,  gave  a  broader  effect  to 
the  action,  and  decided  that  its  require- 
ments under  the  common  law  of  the  state 
coincided  with  the  requirements  of  the  stat- 
utes of  the  United  States,  and  satisfied  the 
measure  of  responsibility  of  those  statutes 
as  expressed  in  Yates  v.  Jones  Nat.  Bank, 
206  U.  S.  168,  61  L.  ed.  1002,  27  Sup.  Ct. 
Rep.  638.  "The  case,"  the  court  said,  "both 
as  to  pleadings  and  proofs,  meets  the  stat- 
utory requirements." 

Tlie  court,  however,  decided  that  by  the 
realization  of  $97,000  of  the  assets  con- 
demned by  the  Comptroller,  defendant  in 
error's  stock  was  not  a  total  loss,  as  found 
by  the  trial  court,  but  had  a  value  of  near- 
ly $2,000,  and  required  him  to  stipulate 
to  deduct  from  the  judgment  the  sum  of 
$2,000  and  interest,  in  which  case  the  judg- 
ment so  reduced  was  to  be  affirmed.  The 
stipulation  was  filed. 

The  judgment  was  affirmed  by  the  court 
of  appeals,  "on  opinion  of  Cochrane,  J.,  in 
the  appellate  division."  We  shall  refer  to 
the  opinion  as  that  of  the  appellate  divi- 
sion, although  it  was  adopted  by  the  court 
of  appeals. 

A  consideration  of  the  pleadings  need 
not  detain  us  long.  How  the  action  should 
be  denominated  or  regarded  was  for  the 
appellate  division  and  the  court  of  appeals 
to  decide,  and  those  coutrs,  considering  the 
laws  of  the  state,  decided  that  it  was  the 
facts  pleaded,  and  not  the  technical  desig- 
nation of  the  action,  which  constituted 
grounds  of  recovery;  and  we  accept  their 
decision.  There  is  nothing  in  the  national 
banking  laws  which  precludes  such  view. 
Those  laws  are  not  concerned  with  the 
form  of  pleadings.  They  only  require  that 
the  rule  of  responsibility  declared  by  them 
shall  be  satisfied. 

The  attack  made  by  the  plaintiffs  in  er- 
ror is  as  much  directed  against  the  evi- 
dence as  against  the  ruling  of  the  court; 
and  it  is  well  to  consider  the  facts.  They 
are  stated  in  a  general  way  in  the  opinion 
of  the  appellate  division  as  follows: 


o 


*  'niie  defendants  [plaintiffs  in  error  here]  • 
are  directors  of  the  Citizens'  National  Bank, 
organized   under   the   national    bank   law, 
and  doing  business  in  tha  village  of  Sara- 
toga Springs,  New  York.    Prior  to  March 
li  1904,  the  Comptroller  of  the  Currency 
informed  the  directors  of  the  bank  by  letter 
that  certain  specified  assets,  amounting  to 
$194,107.02,  must  be  regarded  as  doubtful, 
and  that  immediate  steps  should  be  taken 
for   their  collection  or  removal   from  the 
bank.     Of  such  letter  the  defendants  had 
knowledge.     On    April    8,    1904,    pursuant 
to  a  call  of  the  Comptroller,  a  report  of 
the  condition  of  the  bank  at  the  close  of 
business  on  March  28th,  1904,  made  in  regu- 
lar  form,   verified  by  the  cashier  of  the 
bank,  and  attested  to  be  correct  by  each  of 
the  defendants,  was  published  as  required 
by  law.    In  such  report  were  included  as  a 
part  of  the  resources  of  the  bank  the  doubt- 
ful assets  to  which  the  attention  of  the  de- 
fendants had  been  called  by  the  Comptroller. 
The   report   also   stated   that   the   capital 
stock  of  the  bank  was  $100,000;  that  thera 
was  a  surplus  of  $60,000;  and  that  there 
were  undivided  profits  of  $13,466.75.    This 
published  report  was  not  seen  by  plaintiff, 
but  its  contents  were  eommunicated  to  him, 
and  relying  on  the  same  he  purchased,  in 
the  early  part  of  June,  1904,  thirty  shares 
of  the  stock  of  said  bank  for  the  sum  of 
$4,800.     On  June  27th,  1904,  the  bank  re- 
ceived notice  from  the  Comptroller  that  its 
capital  had  become  totally  impaired,  and 
that  the  same  must  be  supplied  by  assess- 
ment upon  the  stockholders.     Immediatelj 
thereafter  such  assessment  was  ordered,  and 
the  plaintiff  paid  $3,000  on  account  of  the 
stock   he   had   recently   purchased."      [124 
App.  Div.  64,  108  N.  Y.  Supp.  464.] 

All  through  the  argument  of  plaintiffs 
in  error  runs  the  insistence  that  the  com- 
mon-law action  of  deceit  does  not  lie  against 
the  directors  of  a  national  bank,  and  that 
the  only  measure  of  their  responsibility  is 
laid  down  in  the  national  banking  laws. 
This  is  admitted.  It  was  conceded  by  the 
appellate  division  as  having  been  estab-  h 
lished*by  Yates  v.  Jones  Nat.  Bank,  supra,  • 
and  the  question  in  the  case  comes  to  the 
simple  one,  whether  the  appellate  division 
rightly  decided  that  the  findings  in  the  case 
at  bar  satisfied  the  test  of  liability  declared 
in  the  Yates  Case. 

In  that  case  a  broad  consideration  of  the 
national  banking  laws  was  given,  and  it 
was  deduced  from  them  that  the  report 
which  §  6211  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  3498)  required 
must  contain  a  "true"  statement  of  the 
condition  of  the  bank,  and  that  "the  making 
and  publishing  of  a  false  report  is  prohibit- 
ed."   These,  however,  it  was  said,  were  im- 
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plications,  but  that  th«  liability  of  the  di- 
rectors was  fixed  by  the  express  provisions 
of  the  laws,  and  its  extent  was  measured 
"by  the  promise  not  to  Imowingly  violate, 
or  willingly  permit  to  be  violated,  any  of 
the  provisions  of"  the  title  relating  to 
national  banks. 

This  test  is  the  foundation  of  the  action. 
The  complaint  charges  plaintiffs  in  error 
with  actual  knowledge.  The  allegation  is 
that  when  plaintiffs  in  error  attested  the 
report  "they  knew  the  same  was  not  cor- 
rect, and  was  false,  and  said  statement  was 
thus  attested  by  them  with  the  intention 
of  deceiving  the  public,  and,  among  others, 
the  plaintiff"  (defendant  in  error).  And 
the  appellate  division  says:  "That  the  re- 
port was  false,  and  known  to  the  defend- 
ants to  be  false,  they  do  not  deny,  nor  do 
they  attempt  to  explain  their  conduct." 
This  would  seem  like  a  finding  of  fact  of 
knowledge  of  the  falsity  of  the  report  on 
the  part  of  plaintiffs  in  error.  Indeed,  in 
distinguishing  the  case  from  the  Yates 
Case  the  court  did  so  on  the  ground  that 
in  that  case  "there  had  been  a  recovery 
against  directors  without  proof  of  aoienier, 
which  proof  the  statute  requires,"  and 
added:  "Such  proof  has  been  supplied  in 
the  present  case." 

But,  not  insisting  on  this,  let  us  consider 
the   argument   of   plaintiffs   in   error.     It 
is  that  the  statement  was  not  voluntary, 
Jl  having  been  made  under  the  command  of 
*  the*  national  banking  act,  and  therefore  an 
element  of  the  action  of  deceit  is  wanting; 
and  that  such  act  requires  "proof  of  some- 
thing more  than  mere  negligence  and  reck- 
lessness;   nothing  short  of  an   intentional 
violation  will  suffice."    Yates  v.  Jones  Nat. 
Bank  and  other  cases  are  cited  to  support 
the   contention.     The   contention   goes   be- 
yond what  was  said  in  Yates  v.  Jones  Nat. 
Bank.     The  language  there  is  "that  where 
by  law  a  responsibility  is  made  to  arise 
from  the  violation  of  a  statute  knowingly, 
proof  of  something  more  than  negligence 
is    required, — that    is,    that    the   violation 
must  in  effect  be  intentional."    Not,  there- 
fore, that  as  a  condition  of  liability  there 
should  be  proof  of  something  more  than 
recklessness, — ^not    that    there    should    be 
an  intentional  violation, — ^but  a  violation 
"in  effect"    intentional.     There    is   "in   ef- 
fect" an  intentional  violation  of  a  statute 
when  one  deliberately  refuses  to  examine 
that  which  it  is  his  duty  to  examine.    And 
such  was  the  conduct  of  plaintiffs  in  error 
in  this  case.     They  had  notice  from  the 
Comptroller  of  the  Currency  that  $194,000 
of  the  items  counted  as  assets  of  the  bank 
were  doubtful  and  should  be  collected  or 
eharged  off.    This  "was  a  direct  warning  to 
them,"  as  the  trial  court  said,  "by  the  bank  I 


examiner  and  Comptroller,  that  assets  to 
nearly  twice  the  amount  of  the  capital 
stock  were  considered  doubtful.*^  They,  not^ 
withstanding,  represented  the  assets  to  be 
good.  Such  disregard  of  the  direction  of 
the  officers  appointed  by  the  law  to  ex- 
amine the  affairs  of  the  bank  is  a  viola* 
tion  of  the  law.  Their  directions  must  be 
observed.  Their  function  and  authority 
cannot  be  preserved  otherwise  and  be  ex- 
ercised to  save  the  banks  from  disaster 
and  the  public  who  deal  with  them  and 
support  them  from  deception. 

It  is  further  urged  that  it  is  unjust  to 
sustain  against  plaintiffs  in  error  the  view 
of  the  action  entertained  by  the  appellate 
division,  because  they  say  that  their  de- 
fense in  the  trial  court  was  addressed  and  g 
adapted  to  the  case  made* against  them,* 
"Had  the  action,"  they  say,  "been  con- 
sidered as  based  upon  a  Federal  statute, 
there  were  many  matters  of  defense  which 
they  could  have  interposed  to  such  a  charge, 
but  which  they  had  a  right  to  omit,  and 
were  justified  in  omitting,  at  the  time." 
In  specialization  of  this  it  is  said  that 
they  might  have  shown  their  relation  to 
the  bank  and  the  confidence  they  had  and 
were  justified  in  having  in  the  statements 
of  certain  of  its  officers,  the  cashier  being 
instanced  as  one  upon  whom  they  might 
have  relied  "to  prepare  and  correct  a  legal 
statement."  And  they  contend  that  by 
such  showing  they  would  have  been  a^ 
quitted  of  having  "knowingly  violated  the 
statute." 

This  contention  does  not  seem  to  have 
been  urged  in  any  of  the  courts  below.    It 
is  stated  in  the  opinion  of  the  appellate 
division  that  "there  is  no  pretense  by  de- 
fendants  that  they   have   been   prejudiced 
by  the   theory  followed    in  the   court  be- 
low."   It  is  somewhat  late  now  to  urge  it, 
but,  however,  we  think  it  is  without  merit. 
There  was  an  issue  of  knowledge  tendered 
by  the  pleadings,  and  to  sustain  their  side 
of  the  issue  plaintiffs  in  error  offered  testi- 
mony of  the  correctness  of  the  books,  and 
to  show  that  the  report  was  a  true  copy 
of  them,  as  it  was  alleged  in  their  answer 
to  be.    No  attempt  was  or  is  made  to  show 
why  the  notice  from  the  Comptroller  was 
disregarded  (we  have  seen  it  was  known  to 
plaintiffs  in  error  prior  to  the  attesting  of 
the  report),  except  that  they  point  to  the 
fact  that  $07,000  of  the   items  mentioned 
by  the  Comptroller  were  subsequently  col- 
lected,   and    that    they    should    have   been 
given  time  to  collect  the  other  assets.    But 
the  fact  of  the  false  representation  remains, 
and  the  assessment  of  100  per  cent  upon 
the  stock  purchased  by  defendant  in  error, 
which    increased    the    cost    of    his    stock 
$3,000. 
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The  plaintiffs  in  error,  indeed,  are  quite 
2  at  pains  to  ehow  that  a  representation, 
*  to  he  actionahle  for  deceit,*  must  not  only 
he  false,  hut  must  he  known  to  he  false. 
In  other  words,  to  quote  from  their  hrief, 
"To  sustain  an  action  for  deceit,  not  only 
falsity  hut  knowledge  of  falsity  of  repre- 
sentation must  he  shown;"  and  for  this 
New  York  cases  are  cited.  In  another  part 
of  their  argument  they  say  actual  knowl- 
edge is  not  necessary,  hut  that  the  action 
may  he  supported  if  reckless  inattention 
has  made  the  injury  possihle. 

It  is  manifest,  therefore,  that  plaintiffs 
in  error  did  not  refrain  from  showing  want 
of  Icnowledge  hecause  of  the  theory  upon 
which  the  case  was  tried,  and  such  show- 
ing was  obviously  releyant  to  support  that 
theory  and  the  defense  that  the  require- 
ment of  the  national  hanking  act  had  not 
been  violated,  which  was  their  explicit  con- 
tention. 

Besides,  judgment  cannot  he  reversed  up- 
on the  mere  suggestion  that,  upon  some 
other  theory  than  that  upon  which  .  the 
ease  was  tried,  evidenoe  might  have  heen 
introduced  ^ich  might  have  changed  the 
result.  But  we  are  extending  the  dis- 
eussion  unnecessarily.  The  courts  of  New 
York  have  decided  that  the  requirements 
of  the  local  law  of  deceit  are  identical 
with  what  we  have  decided  are  the  require- 
ments of  the  national  banking  act. 

Judgment  affirmed. 


(»u.  8.n«:  nsu.  t.M.)  , 

WARREN  OZRO  KYLE  et  al.,  Appts., 

T. 

JOHN  G.  HAMMOND  et  aL 

Bawkrttptot  (I  448*)— Rkvibobt  Pbocked- 
INOB— Supreme  Court. 

The  Federal  Supreme  Court  has  no  juris- 
diction of  an  appeal  from  a  decree  of  a 
eireuit  court  of  appeals,  dismissing,  for 
want  of  jurisdiction,  an  appeal  from  an 
order  of  a  circuit  court,  entered  upon  a  re- 
visory petition  filed  under  the  hankruptcv 
act  of  March  2,  1867  (14  SUt.  at  L.  517, 
ehap.  176).  The  decree  of  the  circuit  court 
is  final. 

[Ed.  Note.— For  other  cases,  see  Bankmptey* 
Dec.  Dls.  I  448.*] 

[No.  972.1 

Submitted  March  11,  1912.    Decided  March 

18,  1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Cir- 
cuit to  review  a  decree  dismissing,  for 
want  of  jurisdiction,  an  appeal  from  an  or- 
der of  the  Circuit  Court  for  the  District 
of  Massachusetts,  entered  upon  a  revisory 
proceeding  filed  under  the  bankruptcy  act 


of  1867.   Dismissed  for  want  of  jurisdiction* 
See  same  case  belowj  108  G.  C.  A.  650,  186 

Fed.  989. 
Mr.  Warren  Ozro  Kyle  for  appellants. 
Mr.  Hollia  R.  Bailey  for  appellees. 


Per  Curiam: 

Before  the  repeal  of  the  bankruptcy  act 
of  1867    [14  Stat,  at  L.   617,  chap.   176] 
the  decision  of  the  circuit  court  would  have 
heen  final.    Wiswall  v.  Campbell,  93  U.  S. 
347,  348,  23  L.  ed.  923,  and  eases  cited; 
Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.  98  U. 
S.  366,  26  U  ed.  201.    In  view  of  the  saving 
clause  of  the  repealing  act  of  June  7,  1878  « 
(20  Stat,  at  L.  99,  chap.  160)   we  are  of  P 
opinion  the  review  of  such  an  order  was  not  g 
provided  for  by  the  judiciary  act  of  1801  ei 
[26  Stat,  at  L.  826,  chap.  617,  U.  S.  Comp.  a 
Stat  1901,  p.  488]. 

The  decision  in  Huntington  v.  Sauaders, 
163  U.  S.  319,  41  L.  ed.  174,  16  Sup.  Ct 
Rep.  1120^  is  not  to  the  contrary.  There 
it  was  merely  decided  that  if  the  act  of  1891 
authorized  a  review  of  analogous  orders,  the 
one  sought  to  be  reviewed  did  not  involve 
the  requisite  jurisdictional  amount. 

The  appeal  is  dismissed  for  want  of  juri^ 
diction. 


•am  V.  8.  >7o.) 

STANDARD   OIL    COMPANY   OF   INDI- 
ANA,  Plff.  in  Err., 

V. 

STATE  OF  MISSOURI  on  the  Information 
of  Herbert  S.  Hadley,  Attorney  General, 
Succeeded  by  Elliott  W.  Major,  et  aL 

(No.  47.) 


REPUBLIC  OIL  COMPANY,  PUT.  in  Err., 

V. 

STATE  OF  MISSOURI  on  the  Information 
of  Herbert  S.  Hadley,  Attorney  General, 
Succeeded  by  Elliott  W.  Major,  et  aL 

fNo.  48.) 

Cotthts  (J  S66*)— State  Deoisiowb— Con- 
STBUcnoN  or  Stats  CoNffriTXTTioir. 

1.  The  ruling  of  the  highest  court  of  a 
state  that,  uuder  the  state  Constitution,  it 
had  jurisdiction  of  the  subject-matter,  and 
authority  to  enter  judgment  of  ouster  and 
fine  in  civil  quo  warranto  proceedings 
against  foreign  corporations  holding  licenses 
to  do  business  in  the  state,  is  condusive 
on  the  Federal  Supreme  Court  on  a  writ 
of  error  to  the  state  court,  regardless  of 
whether  the  judgment  is  civil  or  criminal, 
or  both  combined. 

[Bd.  Note.— For  other  cases,  tee  Courts,  Cent. 
Dig.  SS  954-957.  960-968 ;    Dec.  Dig.  S  366.^ 

Quo  WaBRAWTO   (8  60*)— JUDQMEN1>-FlHJ|. 

2.  A  corporation  may,  in  a  quo  warranto 
proceeding  in  MiFsouri,  be  subjected  to  a 
substantial  fine  as  well  as  to  a  judgment  of 


_  *For  otlisr  esses  see  same  topic  ft  |  mvmbbb  In  Dec.  &  Am.  Dlgi.  1S07  to  date,  ft  Rep'r  Indez< 
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ouster,  quo  warranto  in  that  state  being 
regarded  as  purely  civil  in  its  nature. 

ffed.  Note.— For  otner  cases,  see  Quo  Warranto, 
Cent.  Dig.  9  71:    Dec.  Dig.  9  <M>.«] 

Constitutional  Law  (f  80S*)— Dot  Pbo- 
C£8S  of  Law— Notice  and  Hkabino. 

3.  Entry  of  a  judgment  of  ouster  and  the 

imposition   of   a   substantial  fine    in   quo« 

warranto   proceedings,  conformably  to  the 

local  practice,  afford  sufficient  notice  and 

opportunity  to  be  heard  to  satisfy  the  due- 

procesB-of-1aw  clause  of  U.  S.  Const.,  14th 

Amend.,  although  the  information  oontaina 

only  general  allegationa  of  misuser,  with 

only  a  prayer  for  ouster. 

[Bd.  Note.— For  oth^r  cases,  see  Gonstltntlonal 
Law,  Cent.  Dig.  9S  863-866 ;    Dec.  Dig.  |  808.*] 

Constitutional  Law  (*  303*)— Due  Pro- 
cess OF  Law— Quo  Warbanto— Notice 
AND  Heabino. 

4.  There  is  no  want  of  due  process  of  law 
in  a  judgment  of  the  highest  court  of  a 
state,  imposing  a  substantial  fine  in  quo 
warranto  proceedings,  conformably  to  the 
local  practice,  upon  a  foreign  corporation 
found  to  have  misused  its  license  to  do  busi- 
ness in  the  state,  although  there  was  no 
statute  fixing  a  maximum  nenalty,  no  rule 
for  measuring  damages,  and  no  hearing  «n 
that  sublect. 

rBd.  Note.— For  other  cases,  see  Oonstltntlonal 
Law,  Cent  Dig.  ||  863-866 ;    Dec.  Dig.  9  808.*] 

Courts  (§  S99*)— State  Courts— Scope  of 
Review— Non-Federal  Questions. 

5.  Collateral  questions  as  to  whether  quo 
warranto  proceedings  abated  as  against  a 
foreign  corporation  when  it  gave  notice  of 
its  withdrawal  from  the  state,  and  as  to 
whether  an  amendment  to  the  state  anti- 
trust act  operated  to  relieve  the  corpora- 
tion from  the  penalties  for  all  combinations 
in  restraint  of  trade  entered  into  prior  to 
the  adoption  of  the  amendatory  statute,  are 
not  reviewable  on  writ  of  error  from  the 
Federal  Supreme  Court  to  a  state  oourt,  to 
review  a  judgment  of  ouster  and  fine, 
where  such  judgment  was  within  the  juris- 
diction of  the  state  court,  and  within  the 

issues  submitted. 

[Ed.  Note.— For  other  cases,  nee  Courts,  Cent. 
Dig.  99  1069,  1090;  Dec.  Dig.  f  399  ;•  Appeal  and 
Error,  Cent.  Dig.  99  3384-8894,  8396,  8398.  8399.] 


Constitutional  Law    (§  247*J  —  Equal 

Law 

RANTO. 


Pboteotion   of  the 


f&— QUO   War- 


6.  A  foreign  corporation  ousted  and  fined 
$50,000  in  civil  quo  warranto  proceeding^  in 
the  highest  court  of  a  state,  lor  misuser  of 
its  license  to  do  business  in  the  state,  can- 
not claim  to  have  been  denied  the  equal  pro- 
tection of  the  laws  because  corporations 
prosecuted  in  the  inferior  state  courts  for 
identically  the  same  acts,  in  violation  of 
the  state  anti-trust  act,  are  entitled  to  a 
trial  by  jury,  and,  if  convicted,  can  be 
ousted  of  their  franchises  and  subjected 
to  a  fine  not  to  exceed  $100  per  day  during 
the  time  the  combination  continued  in  efl^ect. 

TEd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  9  703 ;    Dec.  Dig.  9  247.*] 

Courts  (§  400*)--State  Courts— Modify - 
INO  OR  Amending  Judgment  Below. 

7.  A  jud^yment  of  ouster  and  fine,  entered 
against  a  forei^i  corporation  in  quo  war- 


ranto proceedings  in  the  highest  court  of  a 
state,  which  cannot  be  reversed  on  the  Fed- 
eral question  involved,  cannot  be  modified 
so  as  to  provide  that  the  judgment  shall 
not  be  construed  to  confiict  with  a  decree 
entered  in  an  equity  cause  in  another  court, 
to  which  the  corporation  is  a  party,  nor 
be  amended  by  adding  a  provision  that 
the  judgment  of  ouster  shall  not  operate 
to  make  those  who  buy  the  products  of  the 
corporation  subject  to  prosecution  under 
a  statute  making  it  a  felony  for  any  per- 
son to  deal  in  articles  manufactured  by  a 
corporation  whose  license  has  been  forfeited, 
which  the  court  has  no  right  to  assume 
will  be  applied  so  as  to  interfere  with  in- 
terstate conmierce. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  99  1091,  1093;    Dec.  Dig.  9  400.*1 

[Nos.  47  and  48.] 

Argued  November  8  and  9,  1911.     Decid- 
ed AprU  1,  1912. 

TWO  WRITS  OF  ERROR  to  the  Supreme 
Court  of  the  State  of  Missouri  to  re- 
view judgments  of  ouster  and  fine  in  quo 
warranto  proceedings  instituted  in  that 
court  against  foreign  corporations  charged 
with  misusing  their  license  to  do  business 
in  the  state.    Affirmed. 

See  same  case  below,  218  Mo.  1,  116  8. 
W.  902. 

Statement  by  Mr.  Justice  Lamar:  ^J 

•Writ  of  error  to  a  judgment  of  ouster* 
and  fine  against  plaintiffs  in  error  in  orig- 
inal quo  warranto  proceedings  in  the  sa* 
preme  court  of  Missouri. 

The  Missouri  anti-trust  act  (Rev.  Stat 
of  1899,  §§  8968,  8971)  provides  that  any 
person  or  corporation  which  shall  form  a 
combination  in  restraint  of  trade  shall  be 
deemed  guilty  of  a  conspiracy  to  defraud, 
and  on  conviction  shall  be  subject  to  a  pen- 
alty of  not  less  than  $6  nor  more  than  $100 
per  day  for  each  day  the  combination  con- 
tinues, and  in  addition  the  guilty  corpora- 
tion shall  have  its  franchises  forfeited. 

In  April,  1905,  while  this  act  was  in 
force,  the  attorney  general  filed  an  informa- 
tion in  the  nature  of  a  writ  of  quo  warranto 
against  the  Standard  Oil  Company  and  the 
Republic  Oil  Company,  foreign  corporations, 
holding  licenses  to  do  business  in  Missouri, 
and  the  Waters-Pierce  Oil  Company,  a  do- 
mestic company,  alleging  that  between  the 
day  of  1901,  and  March 

29,  1905,  they  had  formed  and  maintained 
a  combination  to  prevent  competition  in 
the  buying,  selling,  and  refining  oil,  to  the 
great  damage  of  the  people  of  Missouri. 

The  information  contained  no  reference  to 
the  anti-trust  act  further  than  was  involved 
in  the  allegation  that,  ''by  reason  of  the 
premises,  said  respondents,  .  .  .  gross- 
ly offended  against  the  laws  of  the  state^ 


*Fer  ether 
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CO  and  wilfully  and  flagrantly  abused  and  mis- 
Ijused  their  •  .  .  franchises  •  .  .  and 
*  their  acts  •  •  •  constitute  a^wilful  and 
malicious  perversion  of  the  franchise  grant- 
ed the  said  corporations.  .  .  •  Where- 
fore, your  informant,  prosecuting  in  this 
behalf  for  the  state  of  Missouri,  prays" 
that  each  of  the  defendants  be  ousted  of 
their  said  corporate  franchises  and  license 
to  do  business  under  the  laws  of  the  state. 
The  defendants  answered,  denying  all  the 
allegations  of  the  petition,  and  moving  to 
dismiss  on  many  grounds  not  material  to  be 
considered  here.  Hie  ease  was  referred  to  a 
commissioner  to  take  testimony  and  report 
findings  of  fact  and  conclusions  of  law. 

While  the  case  was  under  consideration, 
the  anti-trust  statute  was  amended  in  March, 
1907,  so  as  to  provide  that  if  any  corpora- 
tion should  be  found  guilty  of  a  violation  of 
the  provisions  of  the  act,  its  charter  or  li- 
cense should  be  forfeited,  and  the  court 
might  also  forfeit  any  or  all  of  its  property 
to  the  state,  or  cancel  its  right  to  do  busi- 
ness, or  the  court  might  assess  a  fine.  It 
was  provided  that  the  act  should  not  operate 
to  release  any  penalty,  forfeiture,  or  liabil- 
ity already  incurred. 

After  the  passage  of  this  amendment, 
making  new  and  increased  penalties  for  a 
violation  of  the  anti-trust  statute,  the  com- 
missioner made  his  report,  finding  (May 
24,  1907)  against  the  defendants  on  the  law 
and  the  fact.  On  June  22,  1907,  the  Re- 
public Oil  Company  filed  with  the  secretary 
of  state,  in  statutory  form,  a  notice  of  its 
withdrawal  from  the  state.  On  October  23, 
1907,  the  fact  of  this  withdrawal  was 
brought  to  the  attention  of  the  court,  and  a 
motion  was  made  that  the  case  be  abated  so 
far  as  the  Republic  Oil  Company  was  con- 
cerned. The  motion  was  overruled,  and 
later  the  court  found  that  each  of  the  de- 
fendants had  entered  into  a  combination  in 
restraint  of  trade,  and  prevented  and  de- 
stroyed competition.  And  it  was  adjudged 
that  the  defendants  had  each  forfeited  their 
^  right  to  do  business,  and  they  were  each 
|j  ousted  of  any  and  all  right  and  franchise^ 
*  and  fined* $50,000.  In  view  of  the  capital 
of  the  company  and  the  amount  of  profits 
that  had  been  made  during  the  period  of  the 
combination,  some  members  of  the  court 
expressed  the  opinion  that  the  fine  should 
be  $1,000,000. 

A  motion  for  rehearing  was  denied.  The 
Waters-Pierce  Oil  Company  paid  the  fine 
and  complied  with  conditions,  by  virtue  of 
which  it  was  permitted  to  continue  to  do 
business  in  the  state.  The  other  two  de- 
fendants brought  the  case  here. 
It  is  alleged  that — 

(b)  'The  court  held  that  this  was  a  civil 
proceeding,  and  that  it  had  no  criminal  ju- 


risdiction. It  then,  in  addition  to  an  ouster^ 
adjudged  that  this  respondent  should  pay 
a  fine  of  $50^000.  This  fine  was  at  least 
the  exercise  of  criminal  jurisdiction  in  an 
original  proceeding,  which  was  beyond  the 
court's  power  and  jurisdiction.  The  court 
thereby  takes  from  the  respondent  its  prop- 
erty without  due  process  of  law,  discrimin- 
ates against  respondent,  and  refuses  to  ac* 
cord  to  it  the  equal  protection  of  the  law, 
all  of  which  is  contrary  to  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States." 

There  are  various  assignments  of  error 
challenging  the  constitutionality  of  the  anti- 
trust statute,  on  the  ground  that  it  deprived 
defendants  of  their  property  without  due 
process  of  law  and  interfered  with  inter- 
state commerce.  It  was  also  claimed  that 
the  defendants  were  denied  the  equal  protec- 
tion of  the  law,  in  that»  in  forfeiting  their 
franchise  and  imposing  a  fine  of  $50,000 
without  a  jury  trial,  a  different  procedure 
had  been  adopted  and  a  different  judgment 
entered  from  that  which  could  have  been 
rendered  on  conviction  by  a  jury  for  viola- 
tion of  the  anti-trust  statute. 

The  defendants  (now  plaintiffs  in  error) 
sought  first  a  reversal  of  the  judgment  of 
the  supreme  court  of  Missouri,  and,  in  the 
alternative,  a  modification  of  the  judgment,  t* 
*To  this  end  attention  was  called  to  the* 
fact  that  the  plaintiffs  in  error  were  parties 
in  the  case  of  Standard  Oil  Co.  v.  United 
States  [221  U.  S.  1,  55  L.  ed.  619,  34  L.ILA, 
(N.S.)  834,  31  Sup.  Ct.  Rep.  602].  They 
pray  that  the  judgment  herein  be  modified 
BO  as  to  provide  that  it  should  not  be  held 
to  conflict  with  any  decree  entered  in  that 
equity  cause  so  far  aa  concerned  property  in 
Missouri  belonging  to  plaintiffs  in  error. 

It  was  also  urged  that  the  statute  making 
it  a  felony  for  any  person  to  sell  or  deal  in 
articles  manufactured  by  a  corporation 
whose  license  had  been  forfeited  would  oper- 
ate to  destroy  the  value  of  the  plaintiffs' 
property  in  Missouri,  and  would  in  effect 
prevent  them  from  engaging  in  interstate 
commerce.  They  moved  that  the  judgment 
be  modified  here  so  as  to  provide  against 
any  such  result. 

Messrs.  Frank  Hagermant  Robert  W. 
Stewart,  and  Alfred  D.  Eddy  for  plaintiffs 
in  error. 

Mr.  Elliott  W.  Major,  Attorney  General 
of  Missouri,  and  Charles  O.  Revelle,  As- 
sistant Attorney  General,  for  defendant 
in  error.  ^ 

m 

*Mr.  Justice   Ijamar,   after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 
The  Standard  Oil  Company  and  the  Re* 
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public  Oil  Companj  by  this  writ  of  error 
-fleek  to  reverse  a  judgment  of  ouster  and 
fine  of  $50,000,  entered  against  each  of  them 
in  original  quo  warranto  proceedings  by  the 
supreme  court  of  Missouri,  contending  that 
they  are  thereby  deprived  of  property  with- 
out due  process  of  law  and  denied  the  equal 
protection  of  the-  law. 

The  briefs  and  arguments  for  the  defend- 
ants were  addressed  mainly  to  the  proposi- 
tion that  the  fine  of  $50,000  was  a  criminal 
sentence  in  a  civil  suit,  and  void  because 
beyond  the  jurisdiction  of  the  court,  and, 
for  the  further  reason,  that  the  pleadings 
and  prayer  gave  no  notice  which  would  sup- 
port such  a  sentence. 

1.  It  is,  of  course,  essential  to  the  valid- 
^  ity  of  any  judgment  that  the  court  ren- 
«  dering  it  should  have  had  juried ictiont  not 
-•  only  of  the  parties,  but  of  the  subject-mat- 
ter. Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  234,  247,  41  L.  ed.  983,  988,  17  Sup. 
Ct  Rep.  581.  But  it  is  equally  well  settled 
that  it  is  for  the  supreme  court  of  a  state 
finally  to  determine  its  own  jurisdiction  and 
that  of  other  local  tribunals,  since  the  deci- 
sion involves  a  construction  of  the  laws  of 
the  state  by  which  the  court  was  organ- 
ized. In  this  case  the  Constitution  of  Mis- 
souri declared  that  "the  supreme  court  shall 
have  power  to  issue  writs  of  habeas  corpus, 
quo  warranto,  certiorari,  and  other  reme- 
dial writs,  and  to  hear  and  determine  the 
same."  Its  decision  and  judgment  neces- 
aarily  imply  that  under  that  clause  of  the 
Constitution  it  had  jurisdiction  of  the  sub- 
ject-matter and  authority  to  enter  judgment 
-of  ouster  and  fine  in  civil  quo  warranto 
proceedings.  That  ruling  is  conclusive  up- 
on us  regardless  of  whether  the  judgment 
is  civil  or  criminal,  or  both  combined. 
-Standard  Oil  Co.  ▼.  Tennessee,  217  U.  S. 
420,  54  L.  ed.  820,  30  Sup.  Ct  Rep.  543. 

2.  The  Federal  question  is  whether,  in 
■that  court,  with  such  jurisdiction,  the  de- 
fendants were  denied  due  process  of  law. 
Onder  the  14th  Amendment  they  were  enti- 
tled to  notice  and  an  opportunity  to  be 
"heard.  That  necessarily  required  that  the 
notice  and  the  hearing  should  correspond, 
and  that  the  relief  granted  should  be  appro- 
priate to  that  which  had  been  heard  and  de- 
termined on  such  notice.  For  even  if  a 
•court  has  original  general  jurisdiction 
criminal  and  civil,  at  law  and  in  equity,  it 
eannot  enter  a  judgment  which  is  beyond 
the  claim  asserted,  or  which,  in  its  essential 
character,  is  not  responsive  to  the  cause 
of  action  on  which  the  proceeding  was  based. 

"Though  the  court  may  possess  jurisdic- 
tion of  a  cause,  of  the  subject-matter,  and 
of  the  parties,  it  is  still  limited  in  its  modes 
of  procedure,  and  in  the  extent  and  char- 
acter of  its  judgments.     It  must  act  judi- 


cially in  all  things,  and  cannot  than  trans- 
cend the  power  conferred  by  the  law.  If,^ 
for  instance,  the  action  be  upon  a  money  co 
demand/the  court,  notwithstanding  its  com-  • 
plete  jurisdiction  over  the  subject  and  par- 
ties, has  no  power  to  pass  judgment  of  im- 
prisonment in  the  penitentiary  upon  the  de- 
fendant. If  the  action  be  for  a  libel  or  per- 
sonal tort,  the  court  cannot  order  in  the 
case  a  specific  performance  of  a  contract. 
If  the  action  be  for  the  possession  of  real 
property,  the  court  is  powerless  to  admit 
in  the  case  the  probate  of  a  will.  .  .  • 
The  judgments  mentioned,  given  in  the 
cBJBes  supposed,  would  not  be  merely  errone- 
ous, they  would  be  absolutely  void,  because 
the  court,  in  rendering  them,  would  tran^ 
cend  the  limits  of  its  authority  in  those 
cases."  Windsor  v.  McVeigh,  03  U.  S.  274, 
282,  23  L.  ed.  914,  017.  See  also  Reynolds 
V.  Stockton,  140  U.  S.  265-268,  85  L.  ed. 
467-469,  11  Sup.  Ct  Rep.  773;  Barnes  t. 
Chicago,  M.  ft  St  P.  R.  Co.  122  U.  S.  1,  14, 
30  L.  ed.  1128,  1132.  7  Sup.  Ct  Rep.  1043. 
The  defendants  claim  that  the  present 
case  is  within  this  principle, — ^that  the 
judgment  for  a  fine  of  $50,000,  which  some 
of  the  Missouri  court  thought  should  have 
been  a  million  dollars,  was  not  only  a 
criminal  sentence  in  a  civil  suit,  but  be- 
yond the  issues  and  the  prayer  for  relief 
in  the  information,  and  therefore  void,  as 
having  been  in  substance  entered  without 
notice  and  opportunity  to  be  heard.  This 
raises  the  old  question  whether  informa- 
tion in  the  nature  of  quo  warranto  is  a 
civil  or  a  criminal  proceeding,  and  the 
further  question  whether,  under  general 
allegations  of  misuser  in  and  information 
with  only  a  prayer  for  ouster,  a  fine  may 
be  imposed  in  those  jurisdictions  where  quo 
warranto  has  ceased  to  be  a  criminal  pro- 
ceeding. The  uncertainty  as  to  the  relief 
that  may  be  granted  in  such  case  arises 
from  the  fact  that  at  one  time  the  proceed- 
ing was  wholly  criminal,  and  those  guilty 
of  usurping  a  franchise  were  prosecuted 
by  information  instead  of  by  indictment, 
and  punished  both  by  judgment  of  ouster 
and  by  fine.  But  in  England,  before  the 
Revolution,  and  since  that  date  in  most  of 
American  states,  including  Missouri,  quo 
warranto  has  been  resorted  to  for  the  pur- 
pose  of  trying  the  civil  right,  and  deter-  oo 
mining*whether  the  defendant  had  usurped  • 
or  forfeited  the  franchise  in  question. 
After  this  method  of  procedure  began  to  be 
used  as  a  form  of  action  to  try  title,  it 
was  inevitable  that  the  civil  feature  would 
tend  to  dominate  in  fixing  its  character  for 
all  purposes.  But  the  discussion  as  to  the 
nature  of  such  writs  and  the  character  of 
the  judgment  that  could  be  entered,  though 
not  controlled  by  their  use  (Coffey  v.  Har- 
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Ian  Goontj,  204  U.  &  650,  604,  61  L.  ed. 
066,  669,  27  Sup.  Gt.  Rep.  306;  Huntington 
T.  Attrill,  146  U.  S.  667,  36  L.  ed.  1127, 
13  Sup.  Ct.  Rep.  224;  Boyd  y.  United 
6Utes»  116  U.  S.  634,  29  U  ed.  752,  0  Sup. 
Ct.  Rep.  524),  has  been  prolonged  by  the 
retention  of  the  words  information,  prose- 
cute, guilty,  punish,  fine, — survivals  of  the 
period  when  the  writ  was  a  criminal  pro- 
ceeding in  every  respect. 

In  some  jurisdictions  the  writ  is  still 
treated  as  criminal,  both  in  the  procedure 
adopted  and  in  the  relief  afforded.  State 
V.  Ream,  17  R.  I.  401,  22  Ati.  322,  1018. 
But  there  are  practically  no  decisions 
which  deal  with  the  nature  and  amount  of 
the  fine  which  can  be  entered  in  states 
where,  as  in  Missouri,  quo  warranto  is 
treated  as  a  purely  civil  proceeding.  The 
references  to  the  subject,  both  in  text- 
boolcs  and  opinions,  are  few  and  casual. 
They  usually  repeat  Blackstone's  statement 
(3  Com.  262)  that  the  writ  is  now  used  for 
trying  the  civil  right,  "the  line  being  nomi- 
nal only."  Ames  v.  Kansas,  111  U.  S.  470, 
28  1m  ed.  490^  4  Sup.  Ct.  Rep.  437;  Com.  v. 
Woelper,  3  Serg.  ft  R.  53;  High,  Extr.  Legal 
Rem.  702,  697,  593.  These  authorities  and 
the  general  practice  indicate  that  in  most 
of  the  American  states  only  a  nominal  fine 
can  be  imposed  in  civil  quo  warranto  pro- 
ceedings. We  shall  not  enter  upon  any 
discussion  of  the  question  as  to  the  char- 
acter of  the  proceeding  nor  the  amount  and 
nature  of  the  money  judgment.  For,  in 
Missouri,  and  prior  to  the  decision  in  this 
ease,  the  rulings  were  to  the  effect  that  the 
supreme  court  of  Missouri  had  jurisdiction 

^  not  only  to  oust,  but  to  impose  a  substan- 

g  tial  fine  in  quo  warranto. 

•  In  1865,*nnder  a  Constitution  which,  like 
the  present,  conferred  power  ''to  issue  writs 
of  quo  warranto  and  hear  and  determine 
the  same,"  the  court  tried  the  case  of  State 
ex  rel  Circuit  Atty.  v.  Bernoudy,  36  Mo. 
279,  brought  against  the  clerk  of  a  circuit 
court  for  usurpation  of  the  office.  There 
was  a  prayer  for  judgment  of  ouster  and 
costs.    The  court  said: 

''No  evidence  is  offered  to  charge  the 
defendant  with  any  evil  intent,  and  it  be- 
ing probable  that  he  acted  from  mistaken 
views  only,  [the  court]  will  not  avail  it- 
self of  the  power  given  by  law,  to  impose 
a  fine  on  him,  and  will  condemn  him  to 
pay  the  cost  only  of  this  proceeding." 

In  1902,  in  State  ex  rel.  Crow  v.  Armour 
Packing  Co.  173  Mo.  393,  61  L.R.A.  464, 
96  Am.  St.  Rep.  515,  73  S.  W.  645,  infor- 
mation in  the  nature  of  quo  warranto  was 
filed  in  the  supreme  court  against  three 
corporations,  praying  that  their  franchises 
be  forfeited  hecause  they  had  formed  and 
maintained   a   conspiracy   in    restraint   of 


trade,  llie  court  held  that,  "under  the  cir- 
cumstances, the  judgment  of  absolute  ouster 
is  not  necessary,  but  the  needs  of  justica 
will  be  satisfied  by  the  imposition  of  a  fine." 
It  thereupon  adjudged  that  each  of  tha 
defendants  should  pay  the  sum  of  $5,000  aa 
a  fine,  together  with  the  costs  of  court 

In  State  ex  reL  Hadley  v.  Delmar  Jockey 
aub,  200  Mo.  37,  92  S.  W.  185,  98  S.  W. 
539,  quo  warranto  was  brought  to  forfeit 
the  charter  of  the  company,  because  it 
had  violated  a  criminal  statute  prohibiting 
the  sale  of  pools  on  horse  races.  A  judg- 
ment of  ouster  was  entered  and  a  fine  of 
$5,000  was  imposed.  On  rehearing  the 
judgment  was  amended  and  the  pro- 
vision for  a  fine  omitted.  Evidently  this 
was  not  for  want  of  jurisdiction  to  impose 
such  sentence,  but  because  it  was  considered 
that  ouster  was  all  that  was  demanded  by 
the  facts.  This  appears  from  the  fact  that 
in  the  present  case  the  court  adopted  the 
language  of  the  original  Delmar  decision, 
in  which  it  was  said  that  the  fine  is  im- 10^ 
posed  for  a  violation  of  the  corporation's  ^ 
implied* contract  not  to  violate  the  fran-* 
ehise  granted  by  the  state  (218  Mo.  360, 
116  S.  W.  902).  So  that,  whatever  may 
be  the  rule  elsewhere,  in  Missouri  a  corpo- 
ration may,  in  quo  warranto,  be  subjected 
to  a  money  judgment,  whether  called  a 
fine  as  punishment,  or  damages  for  its  im- 
plied contract  not  to  violate  its  franchise* 

3.  But  the  defendants  insist  that  even  if 
the  court  had  jurisdiction  of  the  subject- 
matter  and  was  authorized  to  impose  a  fine, 
there  was  nothing  in  the  pleading  to  indicate 
that  such  an  issue  was  to  be  tried,  nor  any 
prayer  warranting  such  relief;  and  hence 
that  the  judgment  is  wanting  in  due  pro- 
cess of  law,  and  void  for  want  of  notice 
of  what  was  to  be  heard  and  determined. 
It  is  true  that  the  information  did  not  ask 
for  damages  or  that  a  fine  should  be  im- 
posed. But  if  this  be  treated  as  a  criminal 
case,  a  prayer  was  no  more  necessai^y  than 
in  an  indictment  or  ordinary  information; 
since  such  proceedings  never  contain  any 
reference  whatever  to  the  judgment  or 
sentence  to  be  rendered  on  conviction.  In 
civil  suits  the  pleadings  should,  no  doubts 
contain  a  prayer  for  judgment,  so  as  to 
show  that  the  judicial  power  of  the  court 
is  invoked.  The  rules  of  practice  also  may 
well  require  that  the  plaintiff  should  indi- 
cate what  remedy  he  seeks.  But  the  prayer 
does  not  constitute  a  part  of  the  notice 
guaranteed  by  the  Constitution.  The  facts 
stated  fix  the  limit  of  the  relief  that  can 
be  granted.  While  the  judgment  must  not 
go  beyond  that  to  which  the  plaintiff  was 
entitled  on  proof  of  the  allegations  made, 
yet  the  court  may  grant  other  and  different 
relief  than  that  for  which  he  prayed. 
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4.  Nor,  from  a  Federal  atandpoint,  is 
there  any  invalidity  in  the  judgment  be- 
cause there  was  no  statute  fixing  a  maxi- 
mum penalty,  no  rule  for  measuring  dam- 
ages, and  no  hearing  on  a  subject  which  it 
is  claimed  was  not  referred  to  in  the  in- 
o  formation.  At  common  law,  and  under 
JJmany  English  statutes,  the  amount  of  the 
*  fine  to  be* imposed  in  criminal  eases  was 
not  fixed.  This  was  true  of  the  statute  of 
9  Ann,  chapter  20,  which,  in  quo  warranto 
cases,  made  it  "lawful  as  well  to  give  judg- 
ment of  ouster  as  to  fine  for  usurping  or 
unlawfully  exercising  any  office  or  fran- 
chise." The  amount  to  be  paid  in  all  such 
cases  was  left  to  the  discretion  of  the  court, 
''regulated  by  the  provisions  of  Magna 
Charta  and  the  Bill  of  Rights  that  exces- 
bIts  fines  ought  not  to  be  demanded."  4 
Bl.  Com.  378.  Or,  considering  the  fine  as 
in  the  nature  of  a  civil  penalty,  the  case  is 
within  the  principle  which  permits  the  re- 
covery of  punitive  damages.  They  are  not 
compensatory,  nor  is  the  amount  measured 
by  rule.  But  ''where  the  defendant  has 
acted  wantonly  or  perversely,  or  with  such 
malice  as  implies  a  spirit  of  mischief  or 
criminal  indifference  to  civil  obligations" 
(Xjake  Shore  k  M.  S.  R.  Co.  v.  Prentice,  147 
U.  S.  107,  37  L.  ed.  101,  13  Sup.  Ct.  Rep. 
261),  damages  may,  in  some  jurisdictions, 
be  assessed,  even  in  civil  cases,  by  way  of 
punishment.  It  is  true  that,  except  in 
cases  for  the  breach  of  a  contract  of  mar- 
riage, punitive  damages  have  been  allowed 
only  in  actions  for  torts.  But  no  Federal 
question  arises  on  a  ruling  that,  in  Mis- 
souri, punitive  damages  may  be  recovered 
from  a  corporation  for  the  violation  of  its 
implied  contract  when,  as  alleged  in  the  in- 
formation, the  defendants  "wilfully  and 
wantonly  misused  their  licenses."  Iowa  C. 
R.  Co.  V.  Iowa,  160  U.  8.  380,  40  L.  ed. 
467,  16  Sup.  Ct.  Rep.  344. 

The  real  objection  is  not  so  much  to  the 
existence  of  the  power  to  fix  the  amount 
of  the  fine,  as  the  fact  that,  when  exercised 
by  the  supreme  court  of  the  state,  it  is 
not  subject  to  review,  and  is  said  to  be 
unlimited.  But  it  is  limited.  Waters- 
Pierce  OU  Co.  V.  Texas,  212  U.  S.  Ill,  63 
L.  ed.  430,  29  Sup.  Ct  Rep.  220.  It  is 
limited  by  the  obligation  to  administer  jus- 
tice, and  to  no  more  assess  excessive  dam- 
ages than  to  impose  excessive  fines.  But 
the  power  to  render  a  final  judgment  must 
be  lodged  somewhere,  and  in  every  case  a 
point  is  reached .  where  litigation  must 
cease.  What  that  point  is  can  be  deter- 
QD  mined  by  the  legislative  power  of  the  state, 
?for  right  of  appeal  is  not  essential  to  due 
process  of  law.  Twining  v.  New  Jersey,  211 
U.  S.  Ill,  63  L.  ed.  Ill,  29  Sup.  Ct  Rep. 
14. 


The  14th  Amendment  guarantees  that  the 
defendant  shall  be  given  that  character  of 
notice  and  opportunity  to  be  heard  which 
is  essential  to  due  process  of  law.  When 
that  has  been  done,  the  requirements  of 
the  Constitution  are  met,  and  it  is  not  for 
this  court  to  determine  whether  there  has 
been  an  erroneous  construction  of  statute 
or  common  law.  Iowa  C  R.  Co.  v.  Iowa, 
supra;  West  v.  Louisiana,  194  U.  S.  261, 
48  L.  ed.  968,  24  Sup.  Ct.  Rep.  650.  The 
matter  was  summed  up  by  Justice  Moody 
in  Twining  v.  New  Jersey,  211  U.  S.  110,  63 
L.  ed.  110,  29  Sup.  Ct  Rep.  14,  where,  cit- 
ing many  authorities,  he  said: 

"Due  process  requires  that  the  court 
which  assumes  to  determine  the  rights  of 
parties  shall  have  jurisdiction,  .  .  • 
and  that  there  shall  be  notice  and  opportun- 
ity for  hearing  given  the  parties.  .  .  . 
Subject  to  these  two  fundamental  condi- 
tions, which  seem  to  be  universally  pre- 
scribed in  all  systems  of  law  estab- 
lished by  civilized  countries,  this  court  has, 
up  to  this  time,  sustained  all  state  laws, 
statutory  or  judicially  declared,  regulating 
procedure,  evidence,  and  methods  of  trial, 
and  held  them  to  be  consistent  with  due 
process  of  law." 

There  is  nothing  in  the  present  record 
which  takes  the  case  out  of  that  principle. 
This  was  not  like  a  suit  on  a  note  resulting 
in  a  sentence  to  the  penitentiary;  or  does 
it  resemble  any  of  the  extreme  illustrations 
given  in  Windsor  ▼.  McVeigh,  93  U.  S.  282, 
23  L.  ed.  917,  in  which,  after  a  trial,  the 
judgment  of  a  court  having  jurisdiction 
might  be  invalidated  because  the  relief  so 
far  exceeded  the  issue  heard  as,  in  effect, 
to  deprive  the  defendant  of  the  benefit  of 
his  constitutional  right  to  notice.  No  such 
question  is  presented  in  the  present  case, 
for  the  plaintiffs  in  error  were  bound  to 
know  that,  under  the  laws  of  Missouri,  the 
court,  on  proof  of  the  charge  contained  in  qq 
the  information,  might  impose  a  fine,  andg 
afforded  an  •opportunity  to  offer  evidence* 
in  mitigation  or  reduction.  On  the  appli- 
cation for  a  rehearing  there  was  no  claim 
that  the  fine  was  excessive,  but  the  judg- 
ment was  attacked  on  the  ground  that,  for 
want  both  of  jurisdiction  and  of  notice, 
no  such  penalty  could  be  imposed.  We  are 
concluded  by  the  decision  of  the  supreme 
court  of  the  state  as  to  its  power;  the 
judgment  was  within  the  issues  submitted, 
and  is  not  void  as  having  been  entered  with- 
out due  process  of  law. 

If  the  judgment  was  not  void,  we  cannot 
consider  the  collateral  questions  as  to 
whether  the  suit  abated  against  the  Repub- 
lic Oil  Company  when  it  gave  notice  of  its 
withdrawal  from  the  state;  nor  whether 
the  act  of  1907,  amending  the  anti-trusi 
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mstf  operated  to  relieve  tlie  defendant  from 
the  penalties  for  all  oombinations  in  re- 
straint of  trade  entered  into  prior  to  the 
adoption  of  the  amending  statute.  These 
are  non-Federal  questions. 

6.  It  is  further  contended  that  the  de- 
fendants were  denied  the  equal  protection 
of  the  law.  This  claim  is  based  upon  the 
fact  that,  without  indictment  or  trial  by 
jury,  they  were  ousted  of  their  franchise 
and  subjected  to  a  fine  of  $50,000,  at  the 
discretion  of  the  supreme  court,  while  corpo- 
rations prosecuted  in  the  circuit  court  for 
the  identically  same  acts  in  violation  of 
the  anti-trust  statute  were  entitled  to  a 
trial  by  jury,  and,  if  convicted,  could  be 
ousted  of  their  franchises  and  subjected  to 
a  fine  not  to  exceed  $100  per  day,  during 
the  time  the  combination  continued  in  effect. 
But  proceedings  by  information  in  the 
nature  of  quo  warranto  differ  in  form  and 
consequence  from  a  prosecution  by  indict- 
ment for  violation  of  a  criminal  statute. 
In  the  one,  the  state  proceeds  for  a  viola- 
tion of  the  company's  private  contract; 
in  the  other,  it  prosecutes  for  a  violation 
of  public  law.  The  corporation  may  be  de- 
^  prived  of  its  franchise  for  nonuser, — a  mere 
g  failure  to  act  It  may  also  be  deprived  of 
•  its  charter  for  that  which,  though* inno- 
cent in  itself,  is  beyond  the  power  con- 
ferred upon  it  as  an  artificial  person.  If, 
however,  the  act  of  misuser  is  not  only  ultra 
Tires  but  criminal,  there  is  no  merger  of 
the  civil  liability  in  the  criminal  offense. 
Separate  proceedings  may  be  instituted, — 
one  to  secure  the  civil  judgment^  and  the 
other  to  enforce  the  criminal  law.  Both 
cases  may  involve  a  consideration  of  the 
same  facts;  and  evidence  warranting  a 
judgment  of  ouster  may  be  sufficient  to  sus- 
tain a  conviction  for  crime.  A  judgment 
may  in  one  case  sometimes  be  a  bar  to  the 
other;  but  neither  remedy  is  exclusive.  The 
double  liability,  in  civil  and  criminal  pro- 
ceedings, finds  its  counterpart  in  many  in- 
stances; as,  for  example,  where  an  attorney 
is  disbarred  or  ousted  of  his  right  to  prac- 
tise in  the  court  because  of  conduct  for 
which  he  may  likewise  be  prosecuted  and 
fined. 

In  addition  to  these  considerations  it  is 
to  be  noted  that  though  the  anti-trust  act 
provides  for  penalties  somewhat  similar  to 
those  which  may  be  entered  in  quo  war- 
ranto proceedings,  the  statute  did  not,  and, 
as  held  by  the  supreme  court,  could  not, 
lessen  the  power  conferred  upon  it  to  hear 
and  determine  quo  warranto  proceedings, 
and  to  enter  judgments  which,  on  general 
principles,  appertained  to  the  exercise  of 
such  constitutional  jurisdiction.  Standard 
Oil  Co.  V.  Tennessee,  217  U.  S.  421,  54 
L.  ed.  821,  80  Sup.  Ct.  Rep.  543;  Delmar 


Jockey  dub  v.  Missouri,  210  U.  S.  824, 
52  1m  ed.  1080,  28  Sup.  Ot.  Rep.  732. 

It  was  pointed  out  in  the  opinion  (218 
Mo.  349,  116  S.  W.  902),  that  where  a  cor- 
poration had  entered  into  a  combination 
in  restraint  of  trade,  it  thereby  offended 
against  the  law  of  its  creation,  and  conse- 
quently forfeited  its  right  longer  to  exer- 
cise its  franchise.  It  was  thereupon  held 
that  in  Missouri  quo  warranto  might  havo 
been  instituted  for  such  acts  of  misuser,, 
even  though  there  had  been  no  criminal 
statute  on  the  subject.  For  this  reason 
neither  the  validity  nor  invalidity  of  the  ^ 
anti-trust  statute  has  any  bearing  on  the  o 
case.  The  plaintiffs  in  error* cannot  com-  • 
plain  that  they  were  deprived  of  the  equal 
protection  of  law,  because  in  the  civil  pro- 
ceeding they  were  not  tried  in  the  manner^ 
and  subjected  to  the  judgment,  appro- 
priate in  criminal  cases. 

If  the  plaintiffs  in  error  were  afforded 
due  process  of  law,  and  were  not  deprived 
of  the  equal  protection  of  the  law,  the 
judgment  cannot  be  reversed.  And,  if  it 
cannot  be  reversed,  it  cannot  be  modified  to 
provide  that  it  shall  not  be  construed  to 
confiict  with  a  decree  entered  in  an  equity 
cause  in  another  court  to  which  plaintiffs 
are  parties.  Neither  can  it  be  amended 
by  adding  a  provision  that  the  judgment  of 
ouster  shall  not  operate  to  make  those  who 
buy  plaintiff's  products  subject  to  prose- 
cution, under  the  act  of  1907,  making  it  a 
felony  for  any  person  to  deal  in  articles 
manufactured  by  a  corporation  whose  li- 
cense had  been  forfeited.  This  statute, 
which,  it  IB  said,  will  deprive  plaintiffs  of 
the  right  to  do  interstate  business,  is  not 
before  us.  We  have  no  right  to  assume 
that  it  will  be  applied  so  as  to  interfere 
with  any  right  which  plaintiffs  have,  under 
the  Constitution,  to  do  interstate  business. 

Affirmed, 


(22«  U.  S.  268.) 
HENRY  BRINKMEIER,  Plff.  in  Err., 

V. 

MISSOURI    PACIFIC    RAILWAY    COM- 

PANY. 

Mastkb    and    Servant    (§   258*)— Coif- 

PLAINT  —  ACTIOW    UNDEB    SAFETY -APPU- 

ANGE  Act. 

1.  The  petition  states  no  cause  of  action 
under  the  original  safety-appliance  act  of 
March  2,  1893  (27  Stat,  at  L.  531,  chap. 
196,  U.  S.  Comp.  Stat.  1901,  p.  3174),  mak- 
ing it  unlawful  for  any  railroad  carrier 
engaged  in  interstate  commerce  "to  haul  or 
permit  to  be  hauled  or  used  on  its  line  any 
car  used  in  moving  interstate  traffic,  not 
equipped  with  couplers  coupling  auto- 
matically by  impact,'^  where  there  is  no  al- 
legation that  either  of  the  cars  was,  at  the 


^For  otter  oases  see  same  topie  *  S  kvubme  in  Deo.  *  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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time  of  the  accident,  or  at  aaj  time,  used 
fai  moYing  interstate  traffic. 

[Ed.  Note*— For  other  eases,  see  Master  and 
Serrant  Cent.  Die.  99  81S-886;    Dec.  Dig.  9  MS.*] 

Courts  (9  394*)--Ebrob  to  Stats  Cottbt 
—  Scope  of  review  —  Akbndiixnt  of 
Pleading. 

2.  Tlie  retusal  to  allow  an  amendment  to 

the  petition  in  an  action  founded  on  the 

original  safety-appliance  act  of  March  2, 

1893,  after  the  cause  had  twice  been  tried 

without  decisive  result,  and  the  period  of 

limitation  had  expired,  so  as  to  allege  that 

the   cars   were  used   in  moving  interstate 

traffic,  involves  only  a  question  of  pleading 

and  practice  under  the  local  law,  which  is 

not    reviewable    in    the    Federal    Supreme 

Court  on  writ  of  error  to  a  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dls.  99  1049-1077 ;    Dec.  Dig.  9  8M.«] 

Courts  (f  891*)— Error  to  State  Court- 
Scope  OF  Review— Bvidbncb—Fedebai. 
Question. 

3.  A  ruling  that  the  evidence  is  insuffi- 
cient to  sustain  a  recovery  under  a  petition 
which,  while  founded  on  the  safety-ap- 
pliance act  of  March  2,  1893,  fails  to  state 
a  cause  of  action  under  that  statute,  but 
at  most  shows  a  ri^^t  of  recovery  at  com- 
mon law,  does  not  involve  a  Federal  Ques- 
tion open  to  examination  in  the  Federal 
Supreme  Court  on  a  writ  of  error  to  a  state 
court. 

TBd.  Note.— For  other  eases,  see  Courts,  Gent. 
Dig.  99  1046,  109S;   Dea  Dig.  9  VIM 

[No.  206.] 

Submitted  March  11,  1912.    Decided  April 

1,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Sedgwick  County,  in  that  state,  in 
favor  of  defendant  in  an  action  for  personal 
injuries.    Affirmed. 

See  same  case  below,  81  Kan.  101,  105 
Pae.  221. 

The  facte  are  stated  in  the  opinion. 

Messrs.  C.  V.  Fergnson,  Eos  Harris, 
and  V.  Harris  for  plaintiff  in  error. 

Messrs.  Balie  P.  Waggoner,  Charles 
Ii.  Benton,  and  David  Smyth  for  defend- 
ant in  error. 

Mr.  Justice  Van  Deranter  delivered  the 
opinion  of  the  court: 

8  This  was  an  action  to  recover  for  per- 

9  sonal  injuries  *  sustained  by  a  brakeman 
while  coupling  two  freight  cars  on  a  side 
track  of  the  defendant  railway  company  at 
Hutehinson,  Kansas.  The  defendant  pre- 
vailed in  the  state  courte  (81  Kan.  101, 
106  Pac.  221),  and  the  plaintiff  brings  the 
ease  here.  The  injury  occurred  November 
12,  1900,  and  the  action  was  begun  March 
16,  1901. 

The  question  first  presented  for  decision 
is  whether  the  petition  stated  a  cause  of 
action  under  the  original  safety-appliance 


act  of  March  2,  18^3,  27  Stat  st  L.  631» 
chap  196,  U.  S.  Comp.  Stet.  1901,  p.  8174, 
which  made  it  unlawful  for  any  common 
carrier  engaged  in  interstete  commerce  by 
railroad  "to  haul  or  permit  to  be  hauled  or 
used  on  its  line  any  car  used  in  moving  iii- 
ierstate  traffic,  not  equipped  with  couplers 
coupling  automatically  by  impact,"  etc 
The  petition,  if  liberally  construed,  charged 
that  defendant  was  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad; 
that  the  cars  in  question  were  not  equipped 
with  couplers  of  the  prescribed  type,  and 
that  the  plaintiff's  injuries  proximately  re- 
sulted from  the  absence  of  such  couplers; 
but  there  was  no  allegation  that  either  of 
the  cars  was  then  or  at  any  time  used  in 
moving  interstete  traffic  The  supreme 
court  of  the  state  held  that  in  the  absence 
of  such  an  allegation  the  petition  did  not 
state  a  cause  of  action  under  the  original 
act  We  think  that  ruling  was  right.  The 
terms  of  that  act  were  such  that  ite  appli- 
cation depended,  first,  upon  the  carrier  be- 
ing engaged  in  interstate  commerce  by  rail- 
road, and,  second,  upon  the  use  of  the  car 
in  moving  interstete  traffic  It  did  not  em- 
brace  all  cars  used  on  the  line  of  such  a 
carrier,  but  only  such  as  were  used  in 
interstete  commerce.    Southern   R.   Co.   v. 

United  Stetes.  222  U.  S.  20,  26.  56  L.  ed.  72, 
32  Sup.  Ct.  Rep.  2.  The  act  was  amended 
March  2,  1903,  32  Stet  at  L.  943,  chapi, 
976,  U.  S.  Comp.  Stet  Supp.  1909,  p.  1148, 
so  as  to  include  all  cars  "used  on  any  rail- 
road engaged  in  interstate  commerce,"  but 
the  amendment  came  too  late  to  be  of  any 
avail  to  the  plaintiff.  ^ 

In  1908,  after  the  case  had  been  twice  g 
tried  without*any  decisive  result,  the  plain-  • 
tiff  sought  to  amend  his  petition  by  charge 
ing  that  the  cars  were  used  in  moving  in- 
terstate traffic,  but  the  application  was  de- 
nied, the  period  of  limitation  having  ex- 
pired in  the  meantime.  Error  is  assigned 
upon  this  ruling;  but  as  it  involved  only 
a  question  of  pleading  and  practice  under 
the  laws  of  t^e  stete,  it  is  not  subject 
to  review  by  us.  Texas  &  N.  O.  R.  Co.  v. 
Miller,  221  U.  S.  408,  416,  66  L.  ed.  789, 
796,  31  Sup.  Ct  Rep.  634. 

It  also  was  held  that  the  evidence  pro- 
duced upon  the  third  trial  was  not  sufficient 
to  sustein  a  recovery  under  the  petition, 
and  error  is  assigned  upon  this.  As  tho 
petition  did  not  state  a  cause  of  action 
under  the  safety-appliance  act,  but  at  most 
a  right  of  recovery  at  common  law,  the 
ruling  upon  the  sufficiency  of  the  evidence 
did  not  involve  a  Federal  question,  and  so 
is  not  open  to  re-examination  in  this  court 

Finding  no  error  in  the  record  in  respect 
of  any  Federal  right,  the  judgment  must 
be  affirmed. 
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(8M  IT.  8.  SO.) 

O.   G.   HOLT,  Trustee   in   Bankruptcy  of  |  law  of  that  state,  of  an  unreoorded  chattel 


Davis,    Kelly,    &    Company,    Bankrupts, 
Appt., 

Y. 

GRUGIBLE  STEEL  GOMPAKT  OF  AMER- 
ICA. 

Bawkruptct  (8  184* )— Effect  of  Uwbe- 
COBDED  Chattel  Mobtqage. 

1.  The  effect  to  be  given  in  bankruptcy 
proceedings  to  an  unrecorded  chattel  mort- 
gage as  against  subsequent  creditors  of  the 
bankrupt  mortgagee,  without  notice,  must 
be  determined  by  the  recording  law  of  the 
state,  in  view  of  the  declaration  of  the 
bankrupt  act  of  July  1,  1898  (30  Stat,  at 
L.  664,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3449),  §  67a,  that  claims  which,  for  want 
of  record,  or  for  other  reasons,  would  not 
have  been  valid  liens  as  against  the  claims 
of  the  creditors  of  the  bankrupt,  shall  not 
be  liens  against  his  estate. 

[Ed.  Note.— For  other  cases,  see  BankmptcT, 
Cent.  Dig.  SS  275-277 ;   Dec.  Dig.  9  184.*] 

Chattel  Mortgages  (f  182*)~Regobding 
— "Cbeditobs." 

2.  Subsequent  creditors  without  notice  of 
an  unrecorded  chattel  mortgage,  who  have 
not  secured  any  specific  lien  upon  the  mort- 
gaged property  by  execution,  attachment,  or 
otherwise,  are  not  comprehended  by  the 
term  "creditors,"  as  used  in  Ky.  Stat  1903, 
§496,  which  provides  that  no  unrecorded 
mortgage  shall  be  valid  against  a  pur- 
chaser for  a  valuable  consideration,  with- 
out notice  thereof,  or  against  creditors. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  9  868 ;    Dec.  Dig.  9  182.* 

For  other  definitions,  see  Words  and  Phrases 
vol.  2,  pp.  1718-1727;    vol.  8,  pp.  7622.  7628.1 

[No.  183.] 

Argued  March  4,  1912.     Decided  April  1, 

1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  appeals  for  the  Sixth  Cir- 
cuit to  review  a  decree  which,  reversing  an 
order  of  the  District  Court  for  the  Westr 
ern  District  of  Kentucky,  sustained  the 
right  to  priority  asserted  by  the  chattel 
mortgagee  of  a  bankrupt,  as  against  subse- 
quent creditors  who  had  not  secured  any 
specific  lien  upon  the  mortgaged  property. 
Affirmed. 

See  same  case  below,  98  C.  C.  A.  101,  174 
Fed.  127. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  H.  Xettelroth  and  John  C. 
Doolan  for  appellant. 

Messrs.  Keith  L.  Bullitt  and  William 
^Marshall  Bullitt  for  appellee. 

•    •  Mr.  Justice  Van  Devanter  delivered  the 
opinion    of    the    court: 

This  appeal  brings  up  for  review  a  decree 
reversing  an  order  of  the  district  court  for 
the  western  district  of  Kentucky  in  a  pro- 
ceeding in  bankruptcy.  The  matter  in  dis- 
pute is  the  validity,  under  the  recording 


mortgage  as  s^nst  creditors  who  became 
such  after  the  mortgage  was  given,  and 
without  knowledge  of  it,  where  none  of 
them  had  secured  a  lien  upon  the  mort-cD 
gaged  property  by  execution, « attachment,  ? 
or  otherwise.  The  mortgagee,  in  making 
proof  of  its  claim,  asserted  a  lien  under  the 
mortgage,  and  sought  priority  of  payment 
out  of  the  proceeds  of  the  property  covered 
by  it.  The  claim  was  allowed,  but  the 
district  court,  being  of  opinion  that  the 
mortgage  was  invalid  as  against  the  subse- 
quent creditors  without  notice,  held  that 
it  gave  no  right  to  priority  of  payment  aa 
against  them.  The  mortgagee  appealed  to 
the  circuit  court  of  appeals,  and  that  court, 
taking  the  view  that  the  mortgage  was  valid 
as  against  those  creditors,  since  none  had 
secured  any  specific  lien  upon  the  mort- 
gaged property,  sustained  the  right  to  prior- 
ity asserted  by  the  mortgagee.  98  C.  C.  A. 
101,  174  Fed.  127.  The  trustee  prosecutes 
the  present  appeal. 

Section  67a  of  the  bankruptcy  act  de- 
clares : 

"Claims  which,  for  want  of  record,  or  for 
other  reasons,  would  not  have  been  valid 
liens  as  against  the  claims  of  the  creditors 
of  the  bankrupt,  shall  not  be  liens  against 
his  estate."  [30  Stat,  at  L.  564,  chap.  641, 
U.  S.  Comp.  SUt.  1901,  p.  3449.] 

And  the  applicable  provision  of  the  re- 
cording law  of  Kentucky  (Stat  1903,  § 
490)   is  as  follows: 

"No  deed  or  deed  of  trust  or  mortgage 
conveying  a  legal  or  equitable  title  to  real 
or  personal  estate  shall  be  valid  against  a 
purchaser  for  a  valuable  oonsideration, 
without  notice  thereof,  or  against  credi- 
tors, until  such  deeds  shall  be  acknowledged 
or  proved  according  to  law,  and  lodged  for 
record." 

It  is  apparent  from  the  language  of  | 
67a  and  from  the  decisions  of  this  court  in 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344, 
50  li.  ed.  782,  26  Sup.  Ct.  Rep.  481; 
lliomas  V.  Taggart,  209  U.  S.  385,  62  L.  ed. 
845,  28  Sup.  Ct.  Rep.  519,  and  other  like 
cases,  that  the  effect  to  be  given  to  the 
unrecorded  chattel  mortgage  must  be  de- 
termined by  the  recording  law  of  the  state; 
and  it  is  also  apparent  that  the  question 
arising  under  that  law  turns  upon  who  are 
included  in  the  term  "creditors"  in  §  496.     ^ 

Upon  that  question  the  decisions  of  theg 
court  of  appeals*of  the  state  have  not  been  * 
uniform,  but  it  is  conceded,  and  is  evident 
upon  an  examination  of  the  more  recent  de- 
cisions, that  the  term  does  not  include  ante- 
cedent creditors,  or  subsequent  creditors 
whose  claims  are  acquired  with  notice  of 
the  unrecorded  mortgage,  but  does  include 
subsequent  creditors  without  notice,   who^ 
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hy  tiieir  diligence,  leenre  a  specific  li«n 
nX>oii  the  property,  ai  by  execution  or  at- 
tachment, before  the  mortgage  is  recorded. 
Baldwin  v.  Crow,  8«  Ky.  679,  7  S.  W.  146; 
Wicks  Bros.  v.  McConnell,  102  Ey.  434,  43 
6.  W.  205;  aift  V.  Williams,  105  Ky.  559, 
49  a  W.  328,  51  8.  W.  821 ;  Bowles  ▼.  Jones, 
123  Ey.  395,  96  S.  W.  1121;  Swafford  t. 
Asher,  31  Ky.  L.  Rep.  1338,  105  S.  W.  164. 
And  so,  the  question  for  decision  is  reduced 
to  this:  Does  the  term  include  subsequent 
creditors  without  notice,  who  have  not  se- 
cured such  a  lienf 

No  case  in  that  court  has  been  called  to 
our  attention,  and  none  has  been  found  by 
us,  in  which  this  question  was  presented 
for  decision  and  decided;  but  in  two  of 
the  later  cases  there  are  expressions  bear- 
ing thereon  which  are  respectively  relied 
upon  here.  Thus,  in  Wicks  Bros.  v.  McCon- 
nell, supra,  where  the  prior  eases  were  re- 
viewed with  the  evident  purpose  of  extract- 
ing a  general  and  guiding  rule,  it  was 
said:  "On  the  one  hand,  the  imrecorded 
lien  is  upheld  as  against  creditors  who 
cannot  be  presumed  to  have  given  credit 
upon  the  faith  of  the  property  held  in  lien. 
On  the  other  hand,  creditors  who  may  be 
presumed  on  such  faith  to  have  given  credit 
are  protected  as  against  the  secret  lien  in 
the  rights  ivhioh  they  secure  hy  their  dilp- 
genoe  in  the  levy  of  their  eoeowtion  or  at- 
tachment.^*  (Italics  ours.)  And  in  Swaf- 
ford V.  Asher,  supra,  it  was  said:  "As  the 
mortgage  waa  not  recorded,  it  ioould,  of 
course,  not  he  wUid  as  to  creditors  whose 
debts  were  subsequently  created;  but  as  to 
those  whose  debts  were  created  prior  to  the 
purchase  of  the  teams  and  the  mortgage 
hi  upon  them  the  lien  is  valid,  although  not 
§  recorded  as  required  by  §  496  of  the  Ken- 
*  tucky  Statutes  [of  1903] /and,  as  said  be- 
fore, there  is  nothing  to  show  that  any  debt 
of  the  estate  was  created  after  the  pur' 
chase  of  the  teams,  except  that  of  appellant, 
who  had  actual  notice,**  As  Wicks  Bros.  v. 
McConnell  was  cited  as  sustaining  this 
statement,  it  is  not  probable  that  the  court 
regarded  it  as  overruling  or  departing  from 
what  had  been  said  in  that  case;  and  this 
view  receives  added  support  from  the  fact 
that  the  opinion  in  Swafford  v.  Asher  was 
marked  by  the  court,  "Not  to  be  officially 
reported.''  These  considerations,  coupled 
with  the  further  fact  that  in  cases  such  as 
Bowles  V.  Jones,  supra,  where  subsequent 
creditors  prevailed  over  such  a  mortgagee, 
the  court  was  careful  to  state,  not  only 
that  the  claims  of  the  creditors  arose  after 
the  c?ate  of  the  unrecorded  mortgage,  but 
also  that  the  creditors  had  obtained  at- 
tachment or  other  liens  upon  the  mortgaged 
property  before  the  mortgage  was  recorded, 
are  persuasive  that  what  was  said  in  Wicks 


Bros.  T.  McConnell  should  be  accepted  as 
reflecting  the  true  construction  of  §  496,  in 
the  absence  of  some  more  positive  and  direct 
ruling  upon  the  subject  by  the  court  of 
appeals  of  the  state.  Such  was  'the  view 
of  the  circuit  court  of  appeals,  and  we  are 
at  least  unable  to  say  that  it  was  wrong. 
It  follows  that,  as  here  the  subsequent 
creditors  had  not  fastened  any  lien  upon 
the  property  covered  by  the  mortgage  prior 
to  the  proceedings  in  bankruptcy  by  which 
the  title  passed  to  the  trustee,  the  mortgage, 
although  unrecorded,  was  valid  and  effe^ 
tive  against  them. 
Decree  affirmed. 


(SM  XT.  8.  243.) 

THEODORE  R.  CONVERSE,  Receiver,  PUT. 

in  Err., 

V. 

CAROLINE  A.  HAMILTON.     (No.  42.) 


THEODORE  R.  CONVERSE,  Receiver,  PlU 

in  Err., 

V. 

JENBVA  S.  MoCAULEY.     (No.  43.) 

Judgment  (§  815* )  — Full  Faith  amo 
Cbedit— Stogkholdebs'  Ll^bilitt. 
The  refusal  of  the  Wisconsin  courts  to 
permit  an  action  to  enforce  the  double  lia- 
bility of  the  stockholders  in  an  insolvent 
Minnesota  corporation  to  be  maintained  by 
the  receiver  of  such  corporation,  who,  by 
the  proceedings  in  a  sequestration  suit 
brought  conformably  to  Minn.  Laws  1899, 
chap.  272,  became  a  quasi  aasignee  and  rep- 
resentative of  the  creditors,  and  charged 
with  the  enforcement  of  the  stockholders' 
liability  in  the  Minnesota  courts  and  else- 
where, denies  the  constitutional  full  faith 
and  credit  to  the  laws  of  Minnesota  and  the 
judicial  proceedings  in  that  state  upon 
which  the  receivePs  title,  authority,  and 
right  to  relief  were  grounded,  and  by  which 
the  stockholders,  even  though  not  made 
parties  to  the  sequestration  suit,  and  not 
notified  otherwise  than  by  publication  or 
by  mail  of  the  applications  for  the  orders 
levving  the  assessments,  were  bound. 

[Ed.    Note.— For    other   caaes,   see    Judgment. 
Cent  Dis.  If  1446-1448;    Deo.  Dig.  I  816.«] 

[Nos.  42  and  43.] 

Argued  November  7,  1911.     Decided  April 

1,  1912. 

TWO  WRITS  OF  ERROR  to  the  Supreme 
Court  of  the  State  of  Wisconsin  to  re- 
view judgments  which  affirmed  judgments 
of  the  Circuit  Court  of  Dane  County,  in 
that  State,  sustaining  demurrers  to  and  dis- 
missing the  complaints  in  actions  brought 
by  a  receiver  of  an  insolvent  Minnesota  cor- 
poration to  enforce  the  stockholders'  lia- 
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bility.  Reversed  and  remanded  for  further 
proceedings. 

See  same  case  below,  No.  42, 136  Wis.  689, 
118  N.  W.  190;  No.  43,  136  \^s.  694,  118 
N.  W.  192. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cordenio  A.  Severance,  Burr 
W.  Jones,  E.  J.  B.  Schubring,  Frank  B. 
Kellogg,  and  Robert  B.  Olds  for  plaintiff 
in  error. 

Messrs.  Charles  E.  Bnellt  John  B.  San- 
born, and  Chauncey  K  BlaJke  for  defendants 
hIu  error. 

10 

•  *Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

These  were  actions  at  law,  brought  in  the 
eircuit  court  of  Dane  County,  Wisconsin, 
by  a  receiver  of  an  insolvent  Minnesota 
corporation,  the  Minnesota  Thresher  Manu- 
facturing Company,  to  enforce  an  asserted 
double  liability  of  two  of  its  stockholders. 
The  facts  stated  in  the  complaints,  which 
were  substantially  alike,  were  these:  A 
judgment  creditor,  upon  whose  judgment 
an  execution  had  been  issued  and  returned 
nulla  bona,  commenced  a  suit  against  the 
oompany  in  the  district  court  of  Washing- 
ton county,  Minnesota,  for  the  sequestra- 
tion of  its  property  and  effects  and  for  the 
appointment  of  a  receiver  of  the  same.  The 
company  appeared  in  the  suit,  a  receiver 
was  appointed,  and  such  further  proceed- 
ings were  had  therein,  conformably  to  the 
statutes  of  the  state,  as  resulted  in  the  ap- 
pearance of  the  creditors  of  the  company, 
^  in  the  presentation  and  adjudication  of 
^  their  claims,  aggregating  many  thousands 

•  of  dollars,  in  an  ascertainment  of* the  comr 
plete  insolvency  of  the  company,  and 
of  the  necessity  of  resorting  to  the 
double  liability  of  its  stockholders  for 
the  payment  of  its  creditors,  and  in 
orders  levying  upon  its  stockholders  two 
successive  assessments  of  36  and  64  per 
cent  of  the  par  value  of  their  respective 
shares,  requiring  that  these  assessments 
be  paid  to  the  receiver  within  stated  peri- 
ods, and  directing  the  receiver,  in  case  any 
«f  the  stockholders  should  fail  to  pay  either 
assessment  within  the  time  prescribed,  to 
institute  and  prosecute  all  such  actions, 
whether  within  or  without  the  state,  as 
ehould  be  necessary  to  enforce  the  assess- 
ments. Some  of  the  stockholders  inter* 
vened  in  the  suit  and  appealed  from  the 
order  levying  the  first  assessment,  and  the 
order  was  affirmed  by  the  supreme  coiurt 
of  the  state.    90  Minn.  144,  96  N.  W.  767. 

The  defendants  here  were  stockholders 
in  the  company,  and  failed  and  refused  to 
pay  either  assessment,  although  payment 
was  duly  demanded  of  them.  But  they  were 
not  made  parties  to  the  sequestration  suit. 


and  were  not  notified,  otherwise  than  by 
publication  or  by  mail,  of  the  applications 
for  the  orders  levying  the  assessments* 
Upon  the  expiration  of  the  times  pre- 
scribed in  the  orders,  the  receiver  brought 
the  present  actions  to  enforce  them.  The 
complaints  set  forth  the  proceedings  in  the 
sequestration  suit  and  the  provisions  of 
the  Minnesota  Constitution  and  statutes 
relating  to  the  double  liability  of  stock- 
holders and  its  enforcement,  with  the  inter- 
pretation placed  upon  those  provisions  by 
the  supreme  court  of  that  state,  and  also 
made  the  claim  that  §  1,  article  4,  of  the 
Constitution  of  the  United  States,  and  § 
906,  Rev.  Stat  (U.  S.  Comp.  Stat.  1901,  p, 
677),  required  the  courts  of  Wisconsin  to 
give  such  faith  and  credit  to  those  pro- 
ceedings and  provisions  as  they  have  by 
law  or  usage  in  the  courts  of  Minnesota. 

Demurrers  to  the  complaints  were  sus- 
tained upon  the  ground  that  to  permit  the 
actions  to  be  maintained  in  the  Wisconsin^ 
courts  would  be  contrary  to  the  settled  g 
policy* of  that  state  in  respect  of  the  en«« 
forcement  of  the  like  liability  of  stock- 
holders  in  its  own  corporations,  and  judg- 
ments of  dismissal  were  entered,  accord- 
ingly. The  judgments  were  affirmed  by 
the  supreme  court  of  the  state  (136  Wis. 
689  and  694,  118  N.  W.  190,  192),  and  the 
receiver  sued  out  these  writs  of  error,  al- 
leging that  he  had  been  denied  a  right 
asserted,  as  before  indicated,  under  the 
Constitution  and  lawi  of  the  United 
States. 

Of  course,  we  must  look  to  the  Minnesota 
Constitution,  statutes,  and  decisions  to  de- 
termine the  nature  and  extent  of  the  lia- 
bility in  question,  and  the  effect  given  in 
that  state  to  the  laws  and  judicial  pro- 
ceedings therein  looking  to  its  enforce- 
ment, and  when  this  is  done  we  find  that 
the  situation,  as  applied  to  the  cases  now 
before  us,  is  as  follows: 

1.  Section  8,  article  10,  of  the  Minnesota 
Constitution,  provides:  "^ach  stockholder 
in  any  corporation  (excepting  those  organ- 
ized for  the  purpose  of  carrying  on  any  kind 
of  manufacturing  or  mechanical  business), 
shall  be  liable  to  the  amount  of  stock  held 
or  owned  by  him."  The  insolvent  company, 
before  mentioned,  is  within  the  general 
terms  of  this  provision,  not  the  except- 
ing clause.  Merchants'  Nat.  Bank  v.  Minn- 
esota Thresher  Mfg.  Co.  90  Minn.  144; 
96  N.  W.  767;  Bemheimer  v.  Converse, 
206  U.  S.  616,  624,  61  L.  ed.  1163,  1172, 
27  Sup.  CTt.  Rep.  766.  The  provision  is 
self-executing,  and  under  it  each  stock- 
holder becomes  liable  for  the  debts  of  the 
corporation  in  an  amount  measured  by 
the  par  value  of  his  stock.  This  liability 
is  not  to  the  corporation,  but  to  the  ^rediV 
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ors  collectively  J  ia  not  penal,  but  contrac- 
tual; is  not  joint,  but  several;  and  tbe 
mode  and  means  of  its  enforcement  are  sub- 
ject to  legislative  regulation.  Willis  v. 
Mabon  (Willis  v.  St.  Paul  Sanitation  Co.), 
48  Minn.  140,  16  L.R.A.  281,  31  Am.  St.  Rep. 
626,  50  N.  W.  1110;  Minneapolis  Baseball 
Co.  V.  City  Bank,  66  Minn.  441,  446,  38 
L.R.A.  415,  69  N.  W.  331;  Hanson  v.  Davi- 
son, 73  Minn.  454,  76  N.  W.  254;  Straw  k 
E.  Mfg.  Co.  V.  L.  D.  Kilboume  Boot  ft  Shoe 
Co.  80  Minn.  125,  83  N.  W.  36;  London  ft 
N.   W.   American  Mortg.   Co.  v.   St.   Paul 

^Park  Improv.  Co.  84  Minn.  144,  86  N.  W. 

g872;  Bernheimer  v.  Converse,  supra. 

•  *  2.  The  proceedings  in  the  sequestration 
suit,  looking  to  the  enforcement  of  this 
liability,  were  had  under  chapter  272,  Laws 
of  1899,  and  §§  3184-3190,  Revised  Laws  of 
1905,  the  latter  being  a  continuation  of 
the  former,  with  changes  not  here  material. 
An  earlier  statute  prescribed  a  mode  of 
enforcement  by  a  singly  suit  in  equity  in  a 
home  court,  which  was  to  be  prosecuted  by 
all  the  creditors  jointly,  or  by  some  for  the 
benefit  of  all,  against  all  the  stockholders, 
or  as  many  as  could  be  served  with  process 
in  the  state,  and  all  the  rights  of  the  dif- 
ferent parties  were  to  be  finally  adjusted 
therein.  That  mode  was  exclusive.  A  re- 
ceiver could  not  sue  on  behalf  of  the  credit- 
ors in  a  home  court  or  elsewhere.  A  single 
creditor  could  not  sue  in  his  own  behalf, 
and,  if  all  united,  or  one  sued  for  the  bene- 
fit of  all,  it  was  essential  that  the  suit  be 
in  a  home  court.  The  statute  was  so  inter- 
preted by  the  supreme  court  of  the  state. 
See  Hale  ▼.  Allinson,  188  U.  S.  56,  47  L.  ed. 
880,  23  Sup.  Ct.  Rep.  244,  and  Finney  v. 
Guy,  189  U.  S.  335,  47  L.  ed.  839,  23  Sup. 
Ct.  Rep.  558,  where  the  cases  were  carefully 
reviewed.  In  one  of  them,  Minneapolis 
Baseball  Co.  v.  City  Bank,  66  Minn.  441, 
446,  38  L.R.A.  416,  69  N.  W.  331,  that  court, 
after  holding  that  the  liability  could  not 
then  be  enforced  through  a  suit  by  a  re- 
ceiver, added:  "If  it  be  desirable,  in  order 
to  secure  a  speedy,  ecomonical,  and  prac- 
tical method  of  enforcing  the  liability,  to 
invest  the  receiver  with  such  power,  it  must 
be  done  by  statute."  Doubtless,  responding, 
to  this  suggestion,  the  legislature  enacted 
chapter  272,  Laws  of  1899.  It  expressly 
prescribed  the  mode  of  enforcement  pursued 
in  the  present  instance;  that  is  to  say,  it 
made  provision  for  bringing  all  the  cred- 
itors into  the  sequestration  suit,  for  the 
presentation  and  adjudication  of  their 
claims,  for  ascertaining  the  relation  of  the 
corporate  debts  and  the  expenses  of  the 
receivership  to  the  available  assets,  and 
whether  and  to  what  extent  it  was  neces- 
sary to  resort  to  the  stockholders'  double 
liability,  for  levying  Buch  asaeasments  upon 
82  8.  C— 27. 


the  stockholders  according  to  their  respec-ie 
tive  holdings  as  should^be  necessary  to  pay  ? 
the  debts,  and  for  investing  the  receiver 
with  authority  to  collect  the  assessments 
on  behalf  of  the  creditors.  And  it  also  con- 
tained the  following  provisions  respecting 
the  effect  to  be  given  to  the  orders  levying 
assessments,  and  respecting  the  authority 
and  duties  of  the  receiver: 

"Sec.  6.  Said  order  and  the  assessment 
thereby  levied  shall  be  conclusive  upon  and 
against  all  parties  liable  upon  or  on  accoimt 
of  any  stock  or  shares  of  said  corporation, 
whether  appearing  or  represented  at  said 
hearing,  or  having  notice  thereof  or  not,  as 
to  all  matters  relating  to  the  amount  of 
and  the  propriety  of  and  necessity  for  the 
said  assessment.  This  provision  shall  also 
apply  to  any  subsequent  assessment  levied 
by  said  court  as  hereinafter  provided. 

"Sec.  6.  It  shall  be  the  duty  of  such  as- 
signee or  receiver  to,  and  he  may,  immedi- 
ately after  the  expiration  of  the  time  speci- 
fied in  said  order  for  the  payment  of  the 
amount  so  assessed  by  the  parties  liable 
therefor,  institute  and  maintain  an  action 
or  actions  against  any  and  every  party 
liable  upon  or  on  account  of  any  share  or 
shares  of  such  stock  who  has  failed  to  pay 
the  amount  so  assessed  against  the  same, 
for  the  amoimt  for  which  such  party  is  so 
liable.  Said  actions  may  be  maintained 
against  each  stockholder,  severally,  in  this 
state  or  in  any  other  state  or  country  where 
such  stockholder,  or  any  property  subject  to 
attachment,  garnishment,  or  other  process 
in  an  action  against  such  stockholder,  may 
be  found.    .    .    ." 

3.  Under  this  statute,  as  interpreted  by 
the  supreme  court  of  the  state,  as  also  1^ 
this  court,  the  receiver  is  not  an  ordinary 
chancery  receiver  or  arm  of  the  court  ap- 
pointing him,  but  a  quasi  assignee  and  rep- 
resentative of  the  creditors;  and  when  the 
order  levying  the  assessment  is  made  he  be- 
comes invested  with  the  creditors'  rights  of 
action  against  the  stockholders,  and  with^ 
full  authority  to  enforce  the  same  in  snyg 
court  of  competent*jurisdiction  in  the  state* 
or  elsewhere.  Straw  ft  E.  Mfg.  Co.  v.  L.  D. 
Kilbourne  Boot  k  Shoe  Co.  80  Minn.  126, 
83  N.  W.  36;  Bernheimer  t.  Converse,  206 
U.  S.  516,  624,  61  L.  ed.  1163,  1172,  27 
Sup.  Ct.  Rep.  755. 

4.  The  constitutional  validity  of  chapter 
272  has  been  sustained  by  the  supreme  court 
of  the  state,  as  also  by  this  court;  and  this 
because  (1)  the  statute  is  but  a  reasonable 
regulation  of  the  mode  and  means  of  enfore- 
ing  the  double  liability  assumed  by  those 
who  become  stockholders  in  a  Minnesota 
corporation;  (2)  while  the  order  levying  the 
assessment  is  nuide  conclusive,  as  against 
all  stockholders^  of  all  matters  relating  to 
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the  amount  and  propriety  of  the  aasess- 
ment  and  the  necessity  therefor,  one  against 
whom  it  is  sought  to  be  enforced  is  not  pre- 
cluded from  showing  that  he  is  not  a  stock- 
holder, or  is  not  the  holder  of  as  many 
•hares  as  is  alleged,  or  has  a  claim  against 
the  corporation  which,  in  law  or  equity,  he 
is  entitled  to  set  off  against  the  assessment, 
or  has  any  other  defense  personal  to  him- 
self, and  (3)  while  the  order  is  made  oon- 
clusive  as  against  a  stockholder,  even  al- 
though he  may  not  have  been  a  party  to 
the  suit  in  which  it  was  made,  and  may 
not  have  been  notified  that  an  assessment 
was  contemplated,  this  is  not  a  ten- 
able objection,  for  the  order  is  not  in 
the  nature  of  a  personal  judgment  against 
the  stockholder,  and  as  to  him  is  amply  sus- 
tained by  the  presence  in  that  suit  of  the 
corporation,  considering  his  relation  to  it 
and  his  contractual  obligation  in  respect  of 
its  debts.  Straw  ft  E.  Mfg.  Co.  v.  L.  D. 
Kilboume  Boot  &  Shoe  Co.  supra;  London 
&  N.  W.  American  Mortg.  Co.  v.  St.  Paul 
Park  ImproT.  Co.  84  Minn.  144,  86  N.  W. 
872 ;  Bernheimer  ▼.  Converse,  supra. 

This  statement  of  the  nature  of  the  lia- 
bility in  question,  of  the  laws  of  Minnesota 
beaming  upon  its  enforcement,  and  of  the 
effect  which  judicial  proceedings  under 
those  laws  have  in  that  state,  discloses,  as 
we  think,  that  in  the  cases  now  before  us  the 
supreme  court  of  Wisconsin  failed  to  give 
full  faith  and  credit  to  those  laws  and  to 
I.  the  proceedings  thereunder,  upon  which  the 
JJ  receiver's  right  to  sue  was  grounded.  It  is 
•  true  that  an  ordinary  chancery 'receiver  is  a 
mere  arm  of  the  court  appointing  him,  is 
invested  with  no  estate  in  the  property 
committed  to  his  charge,  and  is  clothed  with 
no  power  to  exercise  his  official  duties  in 
other  jurisdictions.  Booth  v.  Clark,  17 
How.  322,  15  L.  ed.  164;  Hale  v.  Allinson, 
188  U.  S.  56,  47  L.  ed.  380,  23  Sup.  Ct  Rep. 
244;  Great  Western  Min.  &  Mfg.  Co.  v.  Har- 
ris, 108  U.  S.  561,  49  L.  ed.  1163,  25  Sup. 
Ct  Rep.  770.  But  here  the  receiver  was 
not  merely  an  ordinary  chancery  receiver, 
but  much  more.  By  the  proceedings  in  the 
sequestration  suit,  had  conformably  to  the 
laws  of  Minnesota,  he  became  a  quasi  as- 
signee and  representative  of  the  creditors, 
was  invested  with  their  rights  of  action 
against  the  stockholders,  and  was  charged 
with  the  enforcement  of  those  rights  in 
the  courts  of  that  state  and  elsewhere.  So, 
when  he  invoked  the  aid  of  the  Wisconsin 
court,  the  ease  presented  was,  in  substance, 
that  of  a  trustee,  clothed  with  adequate 
title  for  the  occasion,  seeking  to  enforce, 
for  the  benefit  of  his  eeetuis  que  inutent, 
a  right  of  action,  transitory  in  char- 
aeter,  against  one  who  was  liable  con- 
,  tractually   and   leTsrally,   if  at   all.     jfhe 


receiver's  right  to  maintain  the  actions 
in  that  court  was  denied  in  the  be- 
lief that  it  turned  upon  a  question  of  com- 
ity only,  unaffected  by  the  full  faith  and 
credit  clause  of  the  Constitution  of  the 
United  States,  and  this  view  of  it  was  re- 
garded as  sustained  by  the  decision  of  this 
court  in  Finney  v.  Guy,  189  U.  S.  335,  47  U 
ed.  839,  23  Sup.  Ct.  Rep.  558.  But  that  case 
is  obviously  distinguishable  from  those  now 
before  us.  It  involved  the  right  of  a  Minne- 
sota receiver  and  of  the  creditors  of  a 
Minnesota  corporation  to  sue  a  stockholder 
in  Wisconsin  prior  to  the  enactment  of 
chapter  272,  and  while  the  earlier  statute^ 
before  mentioned,  provided  an  exclusive 
remedy  through  a  single  suit  in  equity  in 
a  Minnesota  court.  That  remedy  having 
been  exhausted,  the  receiver  and  the  cred- 
itors sought,  by  an  ancillary  suit  in  Wis- 
consin, to  enforce  the  liability  of  a  stock- 
holder who  resided  in  that  state  and  was 
not  a  party  to  the  suit  in  Minnesota.  The  ^ 
supreme  court  of  Wisconsin,  treating  theJJ 
right  to  maintain  the  suit  in  that* state  as* 
depending  upon  comity  only,  ruled  that  it 
ought  not  to  be  entertained.  The  case  was 
then  brought  here,  it  being  claimed  that  full 
faith  and  credit  had  not  been  accorded  to 
the  laws  of  Minnesota  and  the  proceedings 
in  the  suit  in  that  state.  This  claim  was 
grounded  upon  a  contention  that  the  first 
decisions  in  Minnesota,  holding  that  the 
remedy  provided  by  the  earlier  statute  was 
exclusive,  that  a  receiver  could  not  sue 
thereunder,  and  that  the  rights  of  creditors 
against  stockholders  must  be  worked  out  in 
the  single  suit  in  the  home  court,  had  been 
overruled  by  later  decisions  giving,  tM  was 
alleged,  a  different  interpretation  to  that 
statute.  The  contention  was  fully  consid- 
ered by  this  court,  the  cases  relied  upon  be- 
ing carefully  reviewed,  and  the  conclusion 
was  reached  that  "the  law  of  Minnesota  still 
remains  upon  this  particular  matter  as 
stated  in  the  former  eases,  which  have  not 
been  overruled."  The  claim  under  the  full 
faith  and  credit  clause  was  accordingly  held 
untenable,  and  it  was  then  said:  "Whether, 
aside  from  the  Federal  considerations  just 
discussed,  the  Wisconsin  court  should  have 
permitted  this  action  to  be  maintained,  be- 
cause of  the  principle  of  comity  between  the 
states,  is  a  question  exclusively  for  the 
courts  of  that  state  to  decide." 

We  perceive  nothing  in  the  decision  in 
that  case  which  mskes  for  the  conclusion 
that  when  the  representative  character,  ti- 
tle, and  duties  of  a  receiver  have  been  es- 
tablished by  proceedings  in  a  Minnesota 
court  conformably  to  the  altogether  differ^ 
ent  provisions  of  the  later  statute  em- 
bodied in  chapter  272,  his  right  to  enforee 
in  the  courts  of  another  state  the 
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ments  judicially  levied  in  Minnesota  de- 
pends upon  comity,  unaffected  by  the  full 
faith  and  credit  clause.  Indeed,  the 
implication  of  the  decision  is  to  the 
contrary.  We  say  this,  first,  because, 
had  it  been  thought  that  the  control- 
ling question  was  one  of  comity  only, 
^  there  would  have  been  no  occasion  to 
g  consider  what  effect  was  accorded  in  Minne- 
•  sota  to  t^e ^earlier  statute  and  to  the  pro- 
ceedings thereunder;  and,  second,  because 
especial  care  was  taken  to  explain  that  the 
case  in  hand  was  not  controlled  by  the  de- 
cision in  Hancock  Nat.  Bank  v.  Farnum,  176 
U.  S.  640,  44  L.  ed.  619,  20  Sup.  Ct.  Rep. 
506.  That  was  an  action  in  a  Rhode  Island 
court  by  a  creditor  of  a  Kansas  corporation 
against  one  of  its  stockholders,  to  enforce 
the  contractual  double  liability  of  the  lat- 
ter. The  creditor  had  recovered  against  the 
corporation  in  a  court  in  Kansas  a  judg^ 
ment  which,  according  to  the  laws  of  that 
state,  invested  the  creditor  with  a  cause  of 
action  against  the  stockholder  which  could 
be  asserted  in  any  court  of  competent  juris- 
diction. The  supreme  court  of  Rhode  Is- 
land, treating  the  right  to  maintain  the 
action  in  that  state  against  the  stockholder 
as  dependent  upon  comity  only,  and  finding 
that  the  right  with  which  the  creditor  was 
invested  under  the  law  of  Kansas  was  unlike 
that  conferred  by  the  law  of  Rhode  Island 
in  like  situations,  ruled  that  the  action 
oould  not  be  maintained  in  the  courts  of 
that  state.  20  R.  I.  466,  40  AtL  341.  But 
when  the  case  came  here,  it  was  held  that 
full  faith  and  credit  had  not  been  given 
to  the  Kansas  judgment  upon  which  the 
creditor  relied,  and  the  judgment  of  the 
supreme  court  of  Rhode  Island  was  accord- 
ingly reversed,  it  being  said  in  that  connec- 
tion: "The  question  to  be  determined  in 
this  ease  was  not  what  credit  and  effect 
are  given  in  an  action  against  a  stockholder 
in  the  courts  of  Rhode  Island  to  a  judgment 
in  those  oourts  against  the  corporation  of 
which  he  is  a  stockholder,  but  what  credit 
and  effect  are  given  in  the  courts  of  Kansas 
in  a  like  action  to  a  similar  judgment  there 
rendered.  Thus  and  thus  only  can  the  full 
faith  and  credit  prescribed  by  the  Consti- 
tution of  the  United  States  and  the  act  of 
Congress  be  secured." 

In  Bernheimer  v.  Converse,  206  U.  S.  616, 
51  L.  ed.  1163,  27  Sup.  Ct  Rep.  765,  the 
present  receiver  sought,  by  reason  of  the 
proceedings  in  the  Minnesota  court  under 
chapter  272,  to  maintain  an  action  in  New 
9  York  against  a  stockholder  residing  in  that 
?  state/ to  enforce  one  of  the  assessments  be- 
fore mentioned,  and  this  court  sustained  the 
action,  saying  (p.  634) : 

"It  is  objected  that  the  receiver  cannot 
bring  this  action,  and  Booth  r.  Clark,  17 


How.  322,  15  L.  ed.  164;  Hale  v.  Allinu^n, 
188  U.  S.  56,  47  L.  ed.  380,  23  Sup.  Ct.  I^p. 
244;  and  Great  Western  Min.  &  Mfg.  Co.  v. 
Harris,  198  U.  S.  561,  49  L.  ed.  1163,  25 
Sup.  Ct.  Rep.  770,  are  cited  and  relied  uppn. 
But  in  each  and  all  of  these  cases  it  ^as 
held  that  a  chancery  receiver,  having  no 
other  authority  than  that  which  would  arise 
from  his  appointment  as  such,  could  not 
maintain  an  action  in  another  jurisdiction. 
In  this  case  the  statute  confers  the  right 
upon  the  receiver,  as  a  quasi  assignee  aiid 
representative  of  the  creditors,  and  as  such 
vested  with  the  authority  to  maintain  an 
action.  In  such  case  we  think  the  receiver 
may  sue  in  a  foreign  jurisdiction.  Relfe  r. 
Rundle  (Life  Asso.  of  America  t.  Run4l0) 
103  U.  S.  222,  226,  26  L.  ed.  337,  3:^9; 
Howarth  v.  Lombard,  175  Mass.  670,  40 
L.R.A.  301,  56  N.  E.  888;  Howarth  v.  Angle, 
162  N.  Y.  179,  182,  47  L.R.A.  725,  56  N.  E. 
489." 

And  in  Converse  v.  First  Nat.  Bank,  212 
U.  S.  567,  53  L.  ed.  654,  29  Sup.  Ct.  Rep. 
691,  where,  in  a  similar  action,  the  supreme 
court  of  errors  of  Connecticut  had  given 
judgment  against  the  receiver,  this  court 
reversed  the  judgment  on  the  authority  of 
Bernheimer  v.  Converse,  supra. 

True,  the  full  faith  and  credit  clause  of 
the  Constitution  is  not  without  well-recog^ 
nized  exceptions,  as  is  pointed  out  in  Hun^ 
ington  V.  AttriU,  146  U.  8.  657,  36  L.  ^ 
1123,  13  Sup.  Ct  Rep.  224;  Andrews  v.  An* 
drews,  188  U.  S.  14,  47  L.  ed.  366,  23  Sup. 
Ct.  Rep.  237,  and  National  Exch.  Bank  ▼• 
Wiley,  196  U.  S.  267,  40  L.  ed.  184,  25 
Sup.  Ct  Rep.  70;  but  the  laws  and  pro- 
ceedings relied  upon  here  come  within  the 
general  rule  which  that  clause  establishes, 
and  not  within  any  exception.  Thus,  the 
liability  to  which  they  relate  is  contractual, 
not  penal.  The  proceedings  were  had  with 
adequate  jurisdiction  to  make  them  binding 
upon  the  stockholders  in  the  particulars  be- 
fore named.  The  subject  to  which  chapter 
272  is  addressed  is  peculiarly  within  the 
regulatory  power  of  the  state  of  Minne- 
sota ;  so  much  so  that  no  other  state  proper- 
ly can  be  said  to  have  any  public  policj^ 
thereon.  And  what  the  law  of  Wisci&BtnS 
may  be  respecting  the  ^relative  rights  and* 
obligations  of  creditors  and  stockholders  of 
corporations  of  its  creation,  and  the  mode 
and  means  of  enforcing  them,  is  apart  from 
the  question  under  consideration. 

Besides,  it  is  not  questioned  that  the  Wis- 
consin court  in  which  the  receiver  sought  to 
enforce  the  causes  of  action  with  which  h* 
had  become  invested  under  the  laws  and  pro- 
ceedings relied  upon  was  possessed  of  juris- 
diction which  was  fully  adequate  to  the  oc- 
casion. His  right  to  resort  to  that  court 
was  not  denied  by  reason  of  any  Jurisdic* 
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tional  impediment,  but  because  the  supreme 
court  of  the  state  was  of  opinion  that,  as  to 
such  causes  of  action,  the  courts  of  that 
state  "could,  if  they  chose,  close  their 
doors  and  refuse  to  entertain  the  same/' 

In  these  circumstances  we  think  the  con- 
clusion is  unavoidable  that  the  laws  of  Min- 
nesota and  the  judicial  proceedings  in  that 
state,  upon  which  the  receiver's  title,  au- 
thority, and  right  to  relief  were  grounded, 
and  by  which  the  stockholders  were  bound, 
were  not  accorded  that  faith  and  credit  to 
which  they  were  entitled  under  the  Consti- 
tution and  laws  of  the  United  States. 

The  judgments  are  accordingly  reversed, 
and  the  cases  are  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opin- 
ion. 

Reversed. 


(224  u.  8.  tiL) 
C.  R.  8HARPE  et  al.,  Appts., 

v. 

E.  W.  BONHAM  et  eL 

Ootnrrs  <§  317*)--Pbdbbal  Courts— Jttris- 
DicTioN  —  DivRBsmr  01'  Citizenship  -- 
Alignment  or  Parties. 

The  trustees  holding  the  legal  title  to 
ehurch  property  need  not,  when  testing  the 
jurisdiction  of  a  Federal  circuit  court»  in- 
voked on  the  ground  of  diversity  of  citi- 
senship,  be  aligned  on  the  side  of  complain- 
ants in  a  controversy  between  two  religious 
societies  over  the  right  to  control  the  church 
properfrsr,  growing  out  of  proceedings  to 
oonsoliaate  the  Cumberland  Piesbyterian 
Church  with  the  Presbyterian  Church  in  the 
United  States  of  America,  but,  as  mere 
title  holders,  such  trustees  are  properly 
made  parties  defendants 

[Ed.  Note.— Pop  other  cases,  see  Ck)urt8,  Dec. 
Dig.  I  817.*1 

[No.  396.] 

Submitted  March  12,  1912.     Decided  April 

1,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Middle  District 
of  Tennessee  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  suit  between  two 
religious  societies,  growing  out  of  the  pro- 
ceedings to  consolidate  the  Cumberland  and 
Presbyterian  Churches,  over  the  right  to 
control  certain  church  property.    Reversed. 

Mr.  John  M.  Gant  for  appellants. 

Messrs.  W.  O.  Caldwell,  Frank  Siemens, 
J.  H.  Zarecor,  and  W.  B.  Lamb  for  appel- 
lees. 

Memorandum  opinion  by  direction  of  the 
eourt    By  Mr.  Justice  Hughes: 

Appeal  from  decree  dismissing  the  bill 
for  want  of  jurisdiction. 
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The  suit  was  brought  by  members  of  a* 
religious  society  in  Nashville,  Tennessee, 
known  as  Grace  Church,  citizens  of  states 
other  than  Tennessee,  against  the  pastor 
and  elders  of  another  religious  society  call- 
ing itself  Graoe  Cumberland  Presbyterian 
Church,  and  also  against  three  individuals 
described  as  trustees,  who  hold  the  legal 
title  to  certain  land  and  a  house  of  wor- 
ship, all  the  defendants  being  citizens  of 
Tennessee.  The  controversy  grew  out  of 
the  proceedings  to  consolidate  the  Cumber- 
land Presbyterian  Church  with  the  Presby- 
terian Church  in  the  United  States  of 
America.  It  was  alleged  in  the  bill  that 
the  union' had  been  legally  effected,  and  the 
complainants  sought  decree  that  the  church 
property  be  declared  to  be  held  in  trust 
for  the  congregation  which  adhered  to  the 
alleged  united  body. 

The  defendants,  other  than  the  trustees^ 
filed  a  plea  to  the  jurisdiction,  alleging 
that  the  trustees,  "who  are  alleged  to  hold 
the  legal  title  of  the  property  described 
and  involved,  are  indispensable  parties  com- 
plainant, and  yet,  as  these  defendants  aver^ 
those  persons  are  improperly  and  collusive* 
ly  joined  as  defendants  for  the  purpose  of 
creating  a  case  cognizable  in  this  honor- 
able court;"  and  it  was  also  asserted  that 
parties  had  been  improperly  and  ooUusive- 
ly  omitted  fur  the  same  purpose.  The 
court  dismissed  the  bill,  and  in  its  certif- 
icate states  that  the  dismissal  was  upon 
the  ground  that  the  three  defendants,  trus- 
tees, were  not  antagonistic  to  the  complain- 
ants, and  should  be  aligned  upon  the  same 
side  of  the  controversy;  and,  therefore,  as 
some  of  the  complainants  and  some  of  the 
defendants  were  citizens  of  the  same  state, 
the  court  was  without  jurisdiction. 

The  case  is  not  to  be  distinguished  from 
Helm  V.  Zarecor,  222  U.  S.  32,  56  L.  ed.  77, 
32  Sup.  Ot.  Rep.  10.  There  the  controversy 
arising  from  the  same  proceedings,  having 
in  view  the  union  of  the  two  religious 
bodies,  related  to  the  property  and  manage*  ^^ 
ment  of  an  incorporated  committee  of  pub- J 
lication,  or  publishing*agency,  known  as  the  * 
Board  of  Publication  of  the  Cumberland 
Presbyterian  Church.  It  was  held  that  to 
align  the  corporation  itself  with  the  com- 
plainants was  virtually  to  decide  the  mer- 
its in  their  favor;  that  the  corporation  was 
simply  a  title  holder, — an  instrumentality, 
the  mastery  of  which  was  in  dispute;  and 
that  it  was  properly  made  a  party  defend- 
ant. 

As,  in  that  case,  the  controversy  em- 
braced the  fundamental  question  of  the 
rights  of  the  religious  associations,  said  to 
be  represented  by  the  respective  parties,  to 
control  the  corporate  agency,  and  to  havv 
the  benefit  in  their  denominational   work 
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of  the  corporate  property,  so  here  the  con- 
troversy is  with  respect  to  the  control  of 
the  church  property  which  the  three  trus- 
tees hold  in  trust.  These  trustees  were  not 
indispensable  parties  complainant,  as  al- 
leged in  the  plea,  and,  as  mere  title  hold- 
ers, they  were  properly  made  parties  de- 
fendant. The  court  erred  in  aligning  them 
with  the  complainants. 
Decree  reversed. 


(221  U.  8.  224.) 
ALEXANDER  D.  JOHNSON,  Elise  Thomas 
Berry,  Louise  Y.  B.  Duvall,  Imogene  Ber- 
ry Tubman,  ei  aL,  Appts. 

V. 

WASHINGTON   LOAN    &    TRUST    COM- 
PANY. 

Wcixa  (S  634*)— Remain  DEBS— Vested  ob 

C0imi7OXlTT--G0NDlTI0N    SXTBSEQUINT. 

The  daughters  surviving  the  testator 
took  at  his  death  a  vested  remainder  in  fee 
in  the  homestead,  to  take  effect  in  posses- 
sion upon  the  marriage  of  all  of  them,  or 
the  death  of  the  last  unmarried  daughter, 
which  remainder  was  not  defeasible  as  to 
any  one  of  them  by  her  death,  leaving  de- 
scendants, before  the  expiration  of  the  pre- 
ceding estates,  where  the  testator,  after 
making  separate  provisions  for  his  sons  and 
daughters,  devised  the  homestead  to  his 
wife  for  life,  with  remainder  over  to  his 
daughters,  "being  single  and  unmarried, 
and  to  the  survivor  and  survivors  of  them 
so  long  as  they  shall  be  and  remain  single 
and  unmarried,"  and  directed  that  upon  the 
death  or  marriage  of  the  last  of  them,  the 
property  should  be  sold  and  the  proceeds 
distributed  ''among  my  daughters  living  at 
my  death,  and  their  children  and  descend- 
ants {per  9tirpe$). 

noa.  Note.— For  ether  eases,  see  Wills,  Cent 
Dig.  91  1488-1510;    Dec.  Dlr  9  634.*] 

[No.  40.] 

Argued  December  8,  1911.     Decided  April 

1,  1912. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  in  favor  of 
oomplainant  in  a  suit  to  quiet  title.  Af- 
firmed. 

See  same  case  below,  33  App.  D.  C.  242. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  S.  Worthington  for  appellants. 
01     Mr.  B.  F.  Leighton  for  appellee. 

CO 

*    *  Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
court  of  appeals  of  the  District  of  Columbia, 
which  affirmed  a  decree  in  favor  of  the 
•omplainant,  the  Washington  Loan  &  Trust 


Company.  The  suit  was  brought  to  quiet 
title,  and  the  question  concerns  the  con- 
struction of  the  fifth  clause  of  the  will  of 
Washington  Berry,  who  died  in  1856.  This 
clause  relates  to  the  testator's  homestead, — 
the  property  known  as  Metropolis  View,  con- 
taining about  410  acres,  in  the  District  of 
Columbia, — and  is  as  follows: 

"Item  6th.  It  is  my  will  and  desire  that 
my  said  homestead  shall  be  kept  and  con- 
tinued as  the  home  and  residence  of  my 
daughters  so  long  as  they  shall  remain 
single  and  unmarried.  I  therefor  first  after 
the  death  of  my  wife  will  and  devise  the 
said  estate  to  my  said  daughters,  being 
single  and  unmarried,  and  to  the  survivor  ^ 
and  survivors  of  them  so  long  as  they  shall  g 
be  and  remain  single  and* unmarried,  and* 
on  the  death  or  marriage  of  the  last  of  them, 
then  I  direct  that  the  said  estate  shall  be 
sold  by  my  executors,  and  the  proceeds 
thereof  be  distributed  by  my  said  executors 
among  my  daughters  living  at  my  death, 
and  their  children  and  descendants  {per 
Mtirpea),  and  I  hereby  reserve  to  my  heirs 
the  family  vault  and  burial  ground,  em- 
bracing half  an  acre  of  ground,  and  having 
the  said  vault  as  a  center,  and  on  such  sale 
as  aforesaid  by  my  executors  I  earnestly 
enjoin  on  my  sons  or  some  of  these  sons 
to  purchase  the  said  homestead,  that  it  may 
be  kept  in  the  family." 

The  will  was  executed  in  1852.  The  tes- 
tator had  three  sons  and  five  daughters* 
all  of  whom  were  living  at  that  time;  and 
they,  with  his  wife,  survived  him.  Four  of 
the  daughters  married  and  had  children; 
only  one  of  them  was  married  before  the 
testator's  death,  and  her  children  were  born 
subsequently.  One  daughter,  Eliza  Thomas 
Berry,  remained  single  and  survived  all  her 
sisters,  dying  in  1903.  The  testator  ap- 
pointed his  wife  and  one  of  his  sons  exec- 
utors and  trustees;  the  widow  acted  as  exe- 
cutrix, but  the  son  declined. 

Soon  after  the  death  of  the  testator,  the 
widow  removed  from  the  homestead,  and 
neither  she  nor  any  of  her  unmarried 
daughters  occupied  it  again.  During  the 
War  the  estate  suffered  much  injury;  the 
vault  was  destroyed  and  it  was  necessary  to 
remove  the  bodies  it  had  contained;  the 
rent  and  profits  were  not  sufficient  to  pay 
taxes  or  to  provide  for  repairs,  and  the 
property  fell  into  a  delapidatcd  condition. 

The  testator's  widow  died  in  1864.  In  the 
following  year  a  suit  was  brought  by  three 
of  the  married  daughters  and  their  husbands 
in  the  supreme  court  of  the  District  of 
Columbia  to  have  the  property  sold  and  the 
proceeds  divided  among  the  daughters,  save 
the  proceeds  of  the  burial  ground  and  vault, 
which  the  bill  asked  to  have  distributed 
among  the  heirs  at  law.    The  other  children 
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•  of  the  testator,  with  the  spouses  of  those 
tttftt  were  married,  were  parties  defendant. 
There  were,  then  living,  three  grandchildren, 
fa^  the  daughters,  hut  they  were  not  parties 
of  represented.  All  the  defendants,  save 
odft  married  daughter, — ^who  was  a  minor 
and  answered  by  guardian,  submitting  her 
ri^ts  to  the  court,— consented  to  the  de- 
0^.  Eliza  Thomas  Berry,  the  unmarried 
daughter,  stated  in  her  answer  that  she 
relinquished  "upon  the  sale  of  the  es- 
tate in  the  bill  mentioned  her  right 
to  the  possession  and  enjoyment  thereof 
whilst  unmarried,"  and  consented  "to  the 
distribution  of  the  proceeds  of  sale  as 
prayed."  The  case  was  referred  to  the  audi- 
tor to  take  testimony  and  report  whether 
the  sale  would  be  for  the  advantage  of  the 
infant  defendant.  He  reported  that  the 
property  was  an  unfit  residence  for  the  un- 
married daughter;  that  the  land  generally 
was  poor  and  unproductive  as  a  farm;  that 
the  testator  had  used  it  as  a  mere  place  of 
residence,  and  it  was  fit  only,  as  a  whole, 
for  a  man  of  fortune;  that  the  burial  place 
had  been  demolished  and  the  buildings  and 
fences  were  out  of  repair;  and  that  it  was 
a  fit  case  for  a  sale. 

In  October,  1865,  the  court  entered  a  de- 
cree for  sale,  appointing  for  that  purpose 
two  trustees,  who  were  authorised  to  divide 
the  estate  and  to  sell  it  in  parcels  if  this 
were  found  advisable.  The  division  was 
made  accordingly,  and  certain  lots  were  sold 
at  public  auction.  Subsequently,  upon  the 
petition  of  two  of  the  daughters  and  their 
husbands,  stating  that  they  had  children  to 
support,  and  were  in  need  of  the  money  that 
would  come  from  the  sale,  the  court  ordered 
the  trustees  to  sell  the  residue  of  the  estate, 
and  sales  were  made  at  public  auction, 
which  were  confirmed  by  the  court  in  Oc- 
tober,  1868,  and  the  proceeds  were  distrib- 
uted among  the  five  daughters  of  the  tes- 
tator. In  the  long  period  of  years  since 
that  time  the  property  has  been  divided  into 
Smany  separate  parcels,  which  have  been  the 
?  ■object  of  ^conveyances,  it  being  assumed 
that  a  valid  title  passed  under  the  court's 
decree. 

In  1906,  suit  was  brought  in  the  supreme 
court  of  the  District  of  Ck>lumbia  by  the 
children  of  the  daughters  of  the  testator, 
against  the  children  of  the  deceased  sons, 
averring  that,  on  the  death  of  the  unmarried 
daughter,  Eliza  T.  Berry,  in  1903,  the  entire 
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fee  simple  in  the  complainants;  that  their 
rights  and  interests  had  not  been  affected 
by  the  decree  in  the  former  suit  or  by  the 
sales  that  had  been  made  under  it.  It  was 
prayed  that  trustees  might  be  appointed  in 
the  place  of  those  named  in  the  testator's 
will,  to  whom  the  legal  title  should  be 


transferred.  Decree  was  passed  and  trus- 
tees were  appointed  by  the  court  on  Feb- 
ruary,   20,    1907. 

Thereupon  Henry  P.  Sanders  brought  this 
suit  against  all  the  parties  in  the  suit 
above  mentioned, — including  the  trustees, — 
to  quiet  the  title  to  a  portion  of  the  land 
which  he  had  derived,  by  mesne  convey- 
ances, through  the  sale  made  under  the  de- 
cree passed  in  1868;  and  he  alleged  that  he, 
and  those  under  whom  he  claimed,  had  been 
for  thirty-five  years  in  exclusive  and  con- 
tinuous possession,  relying  upon  the  validity 
of  their  title  acquired  bona  fide  for  a  valu- 
able consideration.  Mr.  Sanders  died  in 
1907,  appointing  the  Washington  Loan  ft 
Trust  Company  executor  and  trustee  of  his 
last  will  and  testament,  by  which  the  real 
property  in  question  was  devised,  and  an 
order  was  made  substituting  this  company 
as  complainant. 

It  is  contended  by  the  appellants  that» 
under  the  provision  of  the  fifth  item  of  the 
will,  the  proceeds  of  the  sale,  which  the  tes- 
tator directed  to  be  made  of  the  property, 
should  be  distributed  "among  his  daughters 
and    their    children    and    descendants,    as 
those  classes  should  exist  when  all  of  the 
daughters    should    be    dead    or    married."  ^ 
The  appellee  insists  that,  at  the  death  ofg 
the  testator,  the* daughters  took  a  vested* 
remainder  in  fee,  "to  take  effect  in  posses- 
sion on  the  marriage  of  all  of  them,  or  the 
death  of  the  last  unmarried  daughter." 

On  examining  the  scheme  of  the  will,  we 
find  that  the  testator  made  separate  pro- 
vision for  his  three  sons,  on  the  one  h^nd« 
and  for  his  five  daughters,  on  the  other. 
While  he  contemplated  the  marriage  of  his 
children,  and  the  birth  of  issue,  he  did  not 
seek  to  tie  up  his  property  for  the  benefit 
of  his  children's  descendants.  The  testator 
made  no  provision  whatever  for  grandchil- 
dren or  for  the  descendants  of  his  children^ 
save  as  it  was  made  in  the  clause  in  ques- 
tion and  in  the   residuary  clause. 

To  each  of  his  sons  he  devised  a  tract  of 
land.  The  devise  was  to  the  son,  his  heirs 
and  assigns.  In  the  case  of  two  of  the  sons, 
it  was  made  on  condition  that  the  son  and 
his  heirs  should  convey  to  the  testator's 
daughters  the  son's  interest  in  certain  real 
estate,  and  in  case  the  conveyance  were  not 
made  within  two  years,  the  devise  was  not 
to  take  effect,  and  the  property  was  to  go  to 
his  daughters  living  at  his  death,  share  and 


equitable  interest  in  the  property  vested  in    share  alike.    There  was  a  slight  difference 


in  the  wording  of  the  conditional  devises  to 
the  daughters;  in  the  one,  they  were  de- 
scribed as  "my  daughters  living,"  and  in  the 
other  as  "my  daughters  living  at  my  death." 
After  thus  providing  for  the  sons  in  the 
first  three  items  of  the  will,  the  testator 
adds  that  he  annexes  to  their  several  ee- 
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tates  ''this  limitation,  that  if  either  of  tbem 
shall  die  without  leaving  lawful  issue,  that 
the  estate  of  each  one,  or  hoth,  if  more  than 
one,  shall  go  to  the  survivor  or  survivors, 
his  and  their  heirs."  We  have  no  occasion 
to  consider  the  effect  of  this  provision  upon 
the  devises  to  the  sons,  but  it  may  be  noted 
that  there  was  no  gift  to  the  children  or 
descendants  of  the  sons,  nor  did  the  testator 
undertake,  in  case  all  the  sons  died  without 
leaving  issue,  to  devise  the  property  to  the 

I,  children  or  descendants  of  his  daughters. 

g     By  the  fourth  item  of  the  will,  the  testa- 

•  tor  gave  to  his^^ife  for  life,  in  case  she  sur- 
vived him,  the  homestead  estate, — the  prop- 
erty here  in  question, — together  with  certain 
money  and  securities,  subject  to  the  mainte- 
nance and  education  of  his  five  daughters, 
while  unmarried,  and  to  the  provision  that 
each  daughter,  on  marriage  and  birth  of 
issue,  should  receive  one-sixth  part  of  the 
personal  property  bequeathed.  When  the 
condition  was  satisfied  by  birth  of  issue,  the 
daughter  took  her  share  absolutely.  Then 
followed  the  fifth  clause  above  quoted,  un 
der  which  this  controversy  has  arisen.  And 
to  this  was  added  the  residuary  clause, — 
item  sixth, — ^providing  as  follows :  "I  direct 
that  my  executors  shall  divide  and  distrib- 
ute all  the  rest,  residue,  and  remainder  of 
my  personal  estate  among  my  children  at 
my  death,  and  the  descendants  of  such  as 
may  have  died  during,  my  life  to  take  a 
parent's  part. 

In  the  disposition  of  the  homestead,  the 
testator  explicitly  states  his  purpose.  He 
was  planning  for  the  protection  of  his 
daughters.  He  desired  the  property  to  be 
the  home  of  his  widow  so  long  as  she  lived, 
and  that  after  her  death  it  should  continue 
to  be  the  home  of  his  daughters  while  they 
remained  unmarried.  When  this  object  had 
been  attained,  the  property  was  to  be  sold 
and  the  proceeds  divided. 

These  avails  were  to  be  distributed 
"among  my  daughters  living  at  my  death, 
and  their  children  and  descendants  {per 
ttirpea)."  The  words  "living  at  my  death" 
may  not  be  disregarded.  They  are  not  to 
be  eliminated  in  the  interest  of  a  construc- 
tion which  would  leave  the  clause  as  though 
it  read,  "among  my  daughters  who  shall  be 
living  at  the  time  of  the  death  or  mar- 
riage of  my  last  unmarried  daughter  and 
the  children  and  descendants  {per  atirpea) 
of  such  of  my  daughters  as  may  pre- 
viously died."  At  the  time  of  the  death  of 
the  testator,  his  five  daughters  were  living, 
QQ  and  none  of  them  had  children  or  desoend- 
g  ants.      By    the    definite    language    of    the 

*  clause,  these  daughters  were  then  ascer- 
tained and  identified  as  those  entitled  to 
the  immediate  enjoyment  of  the  property 
on  the  termination  of  the  preceding  estates. 


They,  therefore,  had  a  vested  remainder  in 
fee.  Croxall  ▼.  Shererd,  6  Wall.  268,  288, 
18  L.  ed.  572,  579;  Doe  ex  dem.  Poor  r. 
Considine,  6  Wall.  468,  474-477,  18  L.  ed. 
869,  874,  876;  Cropley  ▼.  Cooper,  19  Wall. 
167,  175,  22  L.  ed.  109,  113;  McArthur  v. 
Scott,  113  U.  S.  340,  380,  28  L.  ed.  1016, 
1027,  6  Sup.  Ct.  Rep.  652;  Hallifax  v. 
Wilson,  16  Ves.  Jr.  171,  10  Revised  Rep. 
146.  The  fact  that  the  property  was  direct- 
ed to  be  sold,  and  that  they  were  described 
as  distributees  of  the  proceeds,  did  not  post-> 
pone  the  vesting  of  the  interest.  "For  many 
reasons,"  said  this  court  by  Mr.  Justice 
Gray  in  McArthur  v.  Scott,  supra  (pp. 
378,  380),  "not  the  least  of  which  are  that 
testators  usually  have  in  mind  the  actual 
enjoyment,  rather  than  the  technical  own- 
ership, of  their  property,  and  that  sound 
policy  as  well  as  practical  convenience  re- 
quires that  titles  should  be  vested  at  the 
earliest  period,  it  has  long  been  a  settled 
rule  of  construction  in  the  courts  of  Eng- 
land and  America  that  estates,  legal  or 
equitable,  given  by  will,  should  always  be 
regarded  as  vesting  immediately,  unless  the 
testator  has  by  very  clear  words  manifested 
an  intention  that  they  should  be  contingent 
upon  a  future  event.  .  .  .  Words  direct- 
ing land  to  be  conveyed  to  or  divided  among 
remaindermen  after  the  termination  of  a 
particular  estate  are  always  presumed,  un- 
less clearly  controlled  by  other  provisions 
of  the  will,  to  relate  to  the  beginning  of 
enjoyment  by  the  remaindermen,  and  not 
to  the  vesting  of  the  title  in  them.  .  .  . 
So,  a  direction  that  personal  property  shall 
be  divided  at  the  expiration  of  an  estate 
for  life  creates  a  vested  intcicst."  In 
Cropley  v.  Cooper,  supra,  the  testator  be- 
queathed the  rent  of  his  house  to  his  daugh- 
ter for  her  life,  and  it  was  provided  that 
at  her  decease  the  property  should  "be  sold, 
and  the  avails  therefrom  become  the  prop- 
erty of  her  children  or  child,  when  he,  she, 
or  they  have  arrived  at  the  age  of  twenty- 
one  years,  the  interest  in  the  meantime  too 
be  applied  to  their  maintenance."  When  {J 
the  testator*  died,  his  daughter,  who  sur-* 
vided  him,  had  one  son  about  three  years 
old.  It  was  held  that  the  son  took  a  vested 
interest  at  the  death  of  the  testator.  The 
court  said:  "A  bequest  in  the  form  of  a 
direction  to  pay  at  a  future  period  vests 
in  interest  immediately  if  the  payment  be 
postponed  for  the  convenience  of  the  estate 
or  to  let  in  some  other  interest.  .  .  . 
In  all  such  cases  it  is  presumed  that  the 
testator  postponed  the  time  of  enjoyment 
by  the  ultimate  legatee  for  the  purpose  of 
the  prior  devise  or  bequest.  A  devise  of 
lands  to  be  sold  after  the  termination  of 
a  life  estate  given  by  the  will,  the  proceeds 
to  be  distributed  thereafter  to  certain  per-. 
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sons,   is  a  bequest  to  those   persons,   and 
▼ests  at  the  death  of  the  testator." 

The  question  remains,  whether  the  inter- 
est rested  in  the  daughters  was  defea- 
siUe  on  condition  subsequent.  That  is, 
whether,  on  death  of  a  daughter  before  the 
determination  of  the  proceeding  estate, 
leaving  descendants,  her  interest  was  to  be 
devested  and  her  descendants  were  to  take 
by  substitution. 

What,  then,  was  the  intent  of  the  tes- 
tator in  providing  for  the  children  and 
descendants  of  daughters  per  stirpes  f  If 
the  clause  be  considered  to  import  a  condi- 
tion subsequent,  providing  for  a  devesting 
of  the  interest  of  the  daughters  who  sur- 
vived him,  and  a  substitution  of  their 
ohildren  and  descendants,  it  would  neces- 
sarily follow  that  the  children  and  descend- 
ants of  daughters  who  died  before  him 
would  be  excluded  from  participation.  It 
is  difficult  to  suppose  that  this  was  his  pur- 
pose. That  his  daughters  might  marry  and 
die,  leaving  children,  before  he  died,  was 
undoubtedly  contemplated.  At  the  time  of 
his  death,  one  of  his  daughters  had  already 
married.  If  she  survived  him,  she  was  to 
have  a  share  in  the  property.  Did  the  tes- 
tator intend  that  if  she  died  after  his  death, 
and  before  the  time  for  distribution,  her 
interest  was  to  be  devested  in  favor  of  her 
^  ohildren  and  descendants,  and  if  she  died 
^  before  the  testator,  her  children  and  de- 
•  scendants  were*to  be  barred?  Or  if  it  had 
happened  that  three  of  the  daughters  had 
married  and  died  during  the  testator's  life- 
time, having  children,  and  another  daughter 
had  married  and  died  after  the  testator,  were 
the  children  of  the  latter  daughter  to  share 
in  the  avails  of  the  property,  on  the  death 
of  the  last  daughter,  unmarried,  to  the  ex- 
clusion of  all  the  other  daughters'  children? 
It  is  not  to  be  thought  that  the  testator 
designed  such  a  purely  arbitrary  selection 
unless  the  words  forbid  a  different  interpre- 
tation. 

The  language  of  the  clause  is  not  of  this 
imperative  character.  As  well  might  it  be 
said  that  it  required  the  conclusion  that  the 
daughters  and  their  respective  children  and 
descendants  were  to  take  concurrently.  But 
this  would  not  be  a  sensible  construction, 
and  it  would  seem  to  be  equally  contrary  to 
the  intention  of  the  testator  to  imply  a 
condition  subsequent,  and  thus  not  only  to 
make  defeasible  the  interest  which  passed  to 
the  daughters,  but  to  shut  out  the  children 
and  descendants  of  daughters  who  prede- 
oeased  him. 

Th4  clause  is  obviously  elliptical,  and  the 
provision  for  representation  is  not  fully  ex- 
pressed. Taking  the  context  and  the  entire 
plan  of  the  will  into  consideration,  we  be- 
lieve that  what  the  testator  had  in  mind 


was  to  establish  the  right  of  his  daughters, 
who  survived  him,  as  of  the  time  of  hia 
death,  and  to  provide  for  the  representation 
of  any  of  his  daughters,  who  might  pre- 
viously die,  by  her  children  and  descendants. 
So  construed,  the  disposition  is  a  natural 
one,  and  representation  of  the  same  sort  is 
accorded  as  that  provided  for  in  the  next 
paragraph,  when,  in  giving  to  his  children 
the  residuary  personal  estate,  the  testator 
fully  defined  the  representation  intended  by 
stating  that  "the  descendants  of  such  as 
may  have  died  during  my  life"  were  "to 
take  a  parent's  part." 

We  are  of  the  opinion  that  the  remainder 
in  fee  which  vested  in  the  daughters,  all  of 
whom  survived  the  testator,  was  not  defea-  ^ 
sible  as  to  any  of  them  by  her  death,  leaving  J 
^descendants,   before  the  expiration  of   the* 
preceding  estates.     As  already  stated,  all 
the   daughters   were    parties    to    the    suit 
brought  in  1865,  and  all  consented  to  the 
decree,  save  the  married  daughter  who  was 
under  age,  and  whose  interests  were  duly 
protected  by  the  court.    It  follows  that  the 
purchasers  under  the  decree  acquired  a  good 
title. 

The  oomplainant  was  entitled  to  the  relief 
sought. 

Decree  aflirmed. 


(m  U.  8.  413.) 
P.  E.  HECEMAK  and  Robert  U  Owen, 

Appts., 

V. 

UNITED  STATES, 

Indians  (8  16*)— Rkstbiotiow  on  Alibna-    • 
TiON— Extension. 

1.  Congress  could  lawfully  enact  the  pro- 
visions of  the  act  of  April  26,  1906  (34 
Stat,  at  L.  137,  chap.  1876),  §  19,  extend- 
ing the  period  of  inalienability  fixed  by  the 
act  of  July  1,  1902  (32  Stat  at  L.  716, 
chap.  1375),  §§  11-15,  with  respect  to 
lands  allotted  to  the  Oberokee  Indians  of 
the  full  blood. 

TEd.  Note.— For  other  cases,  see  Indians,  Oni't. 
Dig.  88  17,  29,  S7-44 ;    Dec.  Dig.  8  15.*] 

Indians   (§  16* )— United  States— Right 
TO   Sue— Indian   AiiLOTMBNTB— Rbstbic- 

TIONB  ON  ALIXNATION. 

2.  The  United  States  must  be  deemed  to 
have  the  right  to  invoke  the  equity  juris- 
diction of  its  courts  to  cancel  conveyances 
of  allotted  lands  by  members  of  the  Chero- 
kee Nation,  upon  the  ground  that  they  were 
in  violation  of  existing  restrictions  upon 
the  power  of  alienation,  in  view  of  the  pecu- 
lier  relationship  of  the  United  States  to  the 
Indians,  and  of  the  explicit  recognition  by 
Congress  in  the  act  of  May  27,  1908  (35 
Stat,  at  L.  312,  chap.  199),  of  the  right 
of  the  government  to  enforoe  these  restrio* 
tions  by  suit,  and  of  the  appropriation  made 


*For  other  oases  lee  lame  topic  it  8  xvubmb  In  Dec.  it  Am.  Digs.  1M7  to  date,  it  Rep'r  Indexes 
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in  that  and  later  acts  for  the  maintenance 
of  Bueh  suits. 

{;Ed.  Note.— For  other  caees.  see  Indians,  Cent. 
g.  99  17,  29,  37-44 ;    Dec  Dig.  9  15.*] 

Indians  (§  15*)— Suit  to  Set  Aside  Con- 
veyance —  Nbcebsabt  Pasties  —  Indian 
Grantors. 

3.  The  Indian  grantors  are  not  necessary 
parties  to .  a  suit  by  the  United  States  to 
cancel  conveyances  of  allotted  lands  by 
members  of  the  Cherokee  Nation,  upon  the 
ground  that  they  were  in  violation  of  ex- 
isting restrictions  upon  the  power  of  alienap 
tion. 

pid.  Note.— For  other  cases,  see  Indians,  Gent. 
Dig.  98  17,  29,  27-44;   Dea  Dig.  9  15.*] 

JnooMENT  (§  677*)  —  Conclusiveness  — 
Representativb  Suit. 

4.  The  decree  in  a  suit  by  the  United 
States  to  cancel  conveyances  by  Indian  al- 
lottees, upon  the  ground  that  they  were  in 
violation  of  existing  restrictions  on  aliena- 
tion, will  necessarily  preclude  the  prosecu- 
tion b^  such  allottees  of  any  other  suit 
for  a  similar  purpose,  relating  to  the  same 
property. 

[Bd.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dig.  99  1082,  1193 ;    Dec.  Dig.  9  GH.*] 

Equity    (J    150*)  — Multifariousness  — 

Misjoinder. 

6.  A  bill  filed  by  the  United  Stafes  to 
cancel  conveyances  by  Indian  allottees  on 
the  ground  that  they  were  in  violation  of 
existing  restrictions  upon  the  power  of 
alienation  is  not  open  to  the  objection  of 
multifariousness  or  misjoinder  because  the 
suit  involves  a  large  number  of  separate 
conveyances  by  individual  Indian  allottees 
to  distinct  grantees  made  parties  defendant. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  99  842.  371-879;    Dec  Dig.  9  150.*] 

[No.  496.] 

Argued  October  12  and  13,  1911.     Decided 

April    1,    1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  reversed  a  de- 
cree of  the  Circuit  Court  for  the  Eastern 
District  of  Oklahoma,  sustaining  a  demur- 
rer to,  and  dismissing,  a  bill  filed  by  the 
United  States  to  cancel  certain  conveyances 
of  allotted  lands,  made  by  members  of  the 
Cherokee  Nation.     Affirmed. 

See  same  case  below,  103  C.  C.  A.  1,  179 
Fled.  13. 

le 

^       Statement  by  Mr.  Justice  Hughes: 

•  'The  United  States,  by  its  Attorney  Gen- 
eral, upon  the  recommendation  of  the  Secre- 
tary of  the  Interior,  brought  this  suit  in 
the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Oklahoma  to  cancel 
certain  conveyances  of  allotted  lands,  made 
by  members  of  the  Cherokee  Nation.  De- 
murrer to  the  bill  was  sustained  by  the 
circuit  court  and  the  bill  was  dismissed. 
United  States  v.  Allen,  and  similar  cases, 
171  Fed.  907.    The  judgment  was  reversed 


by  the  circuit  court  of  appeals,  and  the  trial 
court  was  directed  to  proceed  with  the  suits 
in  accordance  with  the  views  expressed  in 
its  opinion.    103  C.  C.  A.  1,  179  Fed.  13. 

The  government  states  in  its  brief  that 
between  July  14,  1908,  and  October  12, 
1909,  the  United  States  brought  301  bills  in 
equity  against  some  16,000  defendants,  to 
cancel  some  30,000  conveyances  of  allotted 
lands,  made  by  as  many  or  more  grantors, 
members  of  the  Five  Civilized  Tribes,  upon 
the  ground  that  the  conveyances  were  in 
violation  of  existing  restrictions  upon  the 
power  of  alienation.  It  is  said  that  the 
selection  and  grouping  of  defendants  in 
each  case  was  determined  by  the  substantial 
identity  of  the  facts  and  propositions  of  law 
upon  which  the  question  of  alienability  of 
the  lands  depended. 

Forty-six  bills  were  filed  to  cancel  3,715 
conveyances  of  lands  of  Cherokee  Indians. 

This    particular    suit    deals    with    con-  ^ 
veyances  by  Cherokee  allottees  of  the  futtjj 
blood  of  lands  allotted  subsequent* to  the* 
act  of  April  20,  1906,  34  Stat,  at  L.  137, 
chap.  1876.     The  grantors  were  not  made 
parties.     There  are  involved  a  number  of 
separate  conveyances   to   distinct  grantees, 
parties  defendant,  two  of  whom  prosecute 
this  appeal  from  the  judgment  of  the  circuit 
court  of  appeals. 

The  bill  alleges  that  under  the  treaties 
between  the  United  States  and  the  Cherokee 
tribe  of  Indians  and  its  members,  the  Unit- 
ed States  granted  to  the  Cherokee  tribe 
certain  lands  in  the  Indian  territory,  now 
the  eastern  district  of  Oklahoma,  and  obli- 
gated itself  by  the  terms  of  these  treaties 
and  of  its  laws  to  protect  the  Cherokee  tribe 
in  the  enjoyment  of  the  lands  granted ;  that, 
according  to  the  terms  of  said  treaties  and 
laws,  and  of  the  patent  to  the  lands,  the 
Cherokee  tribe  and  every  member  thereof 
have  at  all  times  been  and  now  are  without 
power  to  dispose  of  any  interest  in  the  lands 
without  the  authority  of  the  United  States, 
or  otherwise  than  in  the  manner  it  pre- 
scribed; that  the  government  of  the  United 
States,  by  reason  of  the  helpless  and  de- 
pendent character  of  the  Indian  tribes,  and 
of  their  several  members,  is  the  guardian 
and  has  exclusive  control  of  their  property, 
by  virtue  of  which  there  is  imposed  upon 
the  United  States  the  duty  to  do  whatever 
may  be  necessary  for  their  guidance,  wel- 
fare, and  protection;  that  the  Cherokee 
tribe  has  always  been  and  is  now  treated  as 
a  tribe  of  Indians  by  the  government  of  the 
United  States  and  its  several  branches;  that 
this  tribe  is  now  under  the  care  of  an  In- 
dian agent  duly  appointed  under  the  laws 
of  Congress,  and  large  sums  are  still  ap- 
propriated by  Congress  for  the  benefit  afid 
protection  of  the  tribe  and  of  its  Individ- 


*For  other  caaee  lee  lame  topic  it  9  numbsb  In  Dec.  it  Am.  Digi.  1907  to  date,  it  Rep'r  Indexes 
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ual  members,  and  for  the  maintenance  of 
schoolfl;  and  that  under  the  laws  of  Con- 
gress the  government  of  the  United  States 
still  has  a  large  sum  of  money  in  its  posses- 
sion belonging  to  the  tribe,  and  there  still 
remains  unallotted  a  large  area  of  tribal 

^  lands,  the  common  property  of  the  tribe. 

^     It  is  further  alleged  that  in  the  exercise 

•  of  its  powers  to*  regulate  and  govern  the 
affairs  of  the  Cherokee  tribe  of  Indians  and 
its  members,  having  in  view  their  welfare 
and  the  carrying  out  of  its  treaty  obliga- 
tions, Congress,  by  the  act  approved  July 
1,  1902  (32  Stat,  at  L.  716,  chap.  1376), 
provided  that  the  lands  belonging  to  the 
Cherokee  tribe  in  the  present  state  of  Okla- 
homa should  be  allotted  in  severalty  among 
its  members,  but  deeming  the  Indians  to  be 
untutored  and  improvident,  and  still  re- 
quiring the  protection  and  supervision  of 
the  general  government,  it  was  provided  by 
this  act  that  the  portion  of  the  lands  so 
allotted  as  homesteads  should  be  inalien- 
able; and  further,  that  the  allotted  lands 
other  than  homesteads  should  be  alienable 
only  in  five  years  after  the  issuance  of  pat- 
ent to  the  allottee,  and  that,  in  accordance 
with  its  provisions,  the  act  of  Congress  was 
duly  ratified  by  the  Cherokee  people  on  the 
7th  day  of  August,  1902. 

The  bill  describes  certain  conveyances  of 
lands  situated  in  the  eastern  district  of 
Oklahoma,  made  by  Cherokee  Indians  to  the 
defendants,  respectively,  with  particulars 
as  to  the  lands  embraced  in  the  conveyances, 
the  consideration,  the  dates  of  execution, 
acknowledgment,  and  recording,  and  also 
the  dates  of  the  allotment  certificates  and 
of  the  recording  of  allotment  deeds.  The 
dates  of  the  conveyances  were  between  No- 
vember 19,  1904,  and  May  7,  1008,  and  of 
the  allotment  certificates  between  April 
SO,  1906,  and  May  4,  1908.  It  is  alleged 
that  each  of  the  tracts  of  land  described 
was  land  of  the  Cherokee  tribe  which  had 
been  allotted  to  full-blood  Indians  of  that 
tribe;  that  is,  to  those  mentioned  as  grant- 
ors in  the  conveyances  specified;  that  they 
were  so  allotted  as  to  be  subject  to  re- 
strictions upon  their  alienation  and  encum- 
brance, and  were  so  subject  at  the  date  of 
the  execution  and  recording  of  the  deeds 
described,  which  restrictions  have  never 
been  removed;  that  the  facts  concerning 
00  the  allotments  and  restrictions  were  matters 
j  of  public  record  and  notorious,  and   that 

•  the  restrictions  were* imposed  by  public 
laws  of  the  United  States  of  which  the  de- 
fendants had  knowledge,  and  by  which 
they  were  put  upon  inquiry  and  notice  as 
to  all  matters  concerning  the  condition  of 
the  particular  tracts  of  land  mentioned  in 
the  bill;  that  the  deeds  had  been  secured 
bj  the  defendant!  in  wilful  Tiolation  of  law 


and  of  the  duty  which  rested  upon  this  Na- 
tion and  every  member  thereof,  and  for  the 
purpose  of  unlawfully  encumbering  the  al- 
lotted lands;  and  that  by  causing  the  deeds 
to  be  recorded  the  defendants  had  unlaw- 
fully obtained  an  apparent  title  or  interest 
of  record  in  the  lands  described  in  defiance 
of  said  agency  supervision,  and  in  open  vio- 
lation and  contempt  of  the  laws  of  the 
United  States,  to  the  irreparable  injury  of 
the  Indians,  and  in  direct  interference  with 
the  supervision  and  control,  policy,  and 
duty  of  the  government  of  the  United  States 
in  that  behalf. 

It  is  also  averred  on  information  and 
belief  that  the  defendants  have  unlawfully 
secured  from  members  of  the  Cherokee  tribe 
other  deeds,  conveyances,  mortgages,  powers 
of  attorney,  and  contracts  for  and  about 
their  allotments,  which  the  Indians  and 
freedmen  were  without  authority  to  make; 
that  as  these  have  not  been  recorded,  the 
complainant  is  unable  to  give  a  minute  and 
correct  description  without  the  discovery 
prayed  for;  that  the  defendants  are  con- 
tinuing to  induce  the  members  of  the  Chero- 
kee tribe  named  in  the  bill,  and  other 
members  of  said  tribe,  to  execute  deeds  and 
Instruments  for  and  about  their  allotments, 
and  threaten  that  they  will  continue  such 
unlawful  acts;  that  this  unlawful  conduct 
will  greatly  harass  the  United  States  in 
the  discharge  of  its  duties  and  in  the  ad- 
ministration of  its  policy  in  relation  to 
these  Indians,  and  compel  it  to  bring  many 
suits  in  order  to  annul  the  deeds  and  instra- 
ments  which  the  defendants  have  taken  and 
are  taking,  as  alleged;  that  in  addition  to 
the  instruments  specified  in  the  bill,  upward  ^ 
of  four  thousand  instruments  of  a  similar  *J 
nature,  purporting  to*oonvey  or  to  encum-* 
her  the  title  to  lands  located  within  the 
eastern  district  of  Oklahoma,  and  duly  aU 
lotted  to  members  of  the  Five  Civilized 
Tribes,  or  belonging  to  said  tribes,  have 
been  executed  and  placed  on  record  by  the 
defendants  herein  and  other  persons  and 
corporations,  in  contravention  of  the  treat- 
ies entered  into  between  the  United  States 
and  the  several  Indian  tribes,  and  the  laws 
of  the  United  States;  and  that  unless  the 
United  States  shall  be  permitted  to  join 
in  its  bills  numerous  defendants,  against 
each  of  whom  it  has  a  like  cause  of  action, 
and  against  each  of  whom  it  seeks  the  samo 
relief,  and  whose  pretended  claims  aro 
based  upon  similar  facts,  and  involve  pre- 
cisely the  same  questions  of  law,  it  will  bo 
driven  to  the  necessity  of  bringing  a  great 
number  of  distinct  and  separate  suits,  and 
that  it  vnll  be  practically  impossible  for 
the  United  States  to  prosecute,  and  for  tho 
oourti   to   adjudicate   tad  diiqpoM  of,   ■• 
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large  a  number  of  separate  and  distinct 
suits  within  any  reasonable  length  of  time. 
The  bill  prays  that  the  specified  convey- 
ances be  declared  void,  and  that  the  title 
to  the  lands  described  be  decreed  to  be  in 
the  allottees  or  their  heirs,  subject  to  the 
terms,  conditions,  and  limitations  contained 
in  the  treaties,  agreements,  and  laws  of  the 
United  States.  Discovery  of  all  claims  to 
lands  allotted  to  any  of  the  Cherokee  tribe, 
or  to  unallotted  lands  of  the  tribe,  and  the 
surrender  of  instruments  for  cancelation, 
are  sought;  and  it  is  also  prayed  that  all 
defendants  in  possession,  or  claiming  pos- 
session, be  ordered  to  vacate  or  to  cease 
making  such  claims,  and  that  the  United 
States  have  such  other  and  further  relief 
as  may  be  proper. 

The  objections  to  the  sufficiency  of  the 
bill  as  set  forth  in  the  demurrers  are  thus 
summarized  in  the  appellants'  brief: 

(1)  That  the  United  States  has  no  ca- 
pacity to  maintain  the  suit. 

e      (2)  That    the    bill    is    wholly    without 

5  equity. 

•    •  (3)  That  there  is  a  defect  of  parties. 
(4)  That  there  is  a  misjoinder  of  alleged 
causes  of  action. 

(6)  That  the  bill  is  multifarious. 
The  appeal  from  the  judgment  of  the 
eircuit  court  of  appeals,  which  reversed 
the  judgment  of  the  circuit  court,  sus- 
taining the  demurrers,  is  taken  under  §  3 
of  the  act  of  June  26,  1910,  chap.  408 
(36  Stat,  at  L.  837). 

Messrs.  J.  O.  Stone,  Robert  J.  Boone, 
and  S.  T.  Bledsoe  for  appellants. 

Solicitor  General  I^hmann,  A.  N. 
Frost,  and  Harlow  A.  Ijeekley  for  ap- 
^  pellee. 

7  •Mr.  Justice  Hughes,  after  making  the 
above  statement,  delivered  the  opinion  of 
the  court: 

The  conveyances  which  this  suit  was 
brought  to  cancel  were  executed  by  mem- 
bers of  the  Cherokee  tribe  of  Indians,  of 
the  full-blood,  of  lands  allotted  to  them  in 
severalty.  The  statute  under  which  the  al- 
lotments were  made  (act  of  July  1,  1902, 
chap.  1376,  32  Stat,  at  L.  716,  accepted  by 
the  Cherokee  nation  on  August  7,  1902), 
provided  that  the  lands  should  be  inalien- 
able for  a  period  specified.  Sees.  11-16 
(id.  p.  717).  The  lands  in  question  were 
**surplus"  lands;  that  is,  those  other  than 
homesteads.  While  the  restrictions  appli- 
cable to  lands  of  this  character  were  still 
in  force.  Congress  extended  the  period  of 
inalienability  by  the  act  of  April  26,  1906. 
84  Stat,  at  L.  137,  chap.  1876.  Section  19 
of. this  act   (id.  p.  144)   is  as  follows: 

''Bee.  19.  That  no  full-blood  Indian  of  the 


Choctaw,*  Chickasaw,  Cherokee,  Creek,  or  • 
Seminole  tribes  shall  have  power  to  alien- 
ate, sell,  dispose  of,  or  encumber  in  any 
manner  any  of  the  lands  allotted  to  him 
for  a  period  of  twenty-five  years  from  and 
after  the  passage  and  approval  of  this  act, 
unless  such  restriction  shall,  prior  to  the 
expiration  of  said  period,  be  removed  by 
act  of  Congress;  and  for  all  purposes  tho 
quantum  of  Indian  blood  possessed  by  any 
member  of  said  tribes  shall  be  determined 
by  the  rolls  of  citizens  of  said  tribes  ap- 
proved by  the  Secretary  of  the  Interior: 
Provided,  however.  That  such  full-blood  In- 
dians of  any  of  said  tribes  may  lease  any 
lands  other  than  homesteads  for  more  than 
one  year  under  such  rules  and  regulations 
as  may  be  prescribed  by  the  Secretary  of 
the  Interior;  and  in  case  of  the  inability 
of  any  full-blood  owner  of  a  homestead,  on 
account  of  infirmity  or  age,  to  work  or 
farm  his  homestead,  the  Secretary  of  the 
Interior,  upon  proof  of  such  inability,  may 
authorize  the  leasing  of  such  homestead 
under  such  rules  and  regulations:  Pro- 
vided further.  That  conveyances  heretofore  ' 
made  by  members  of  any  of  the  Five  Civi- 
lized Tribes  subsequent  to  the  selection  of 
allotment,  and  subsequent  to  removal  of  re- 
striction, where  patents  thereafter  issue, 
shall  not  be  deemed  or  held  invalid  solely 
because  said  conveyances  were  made  prior 
to  issuance  and  recording  or  delivery  of 
patent  or  deed;  but  this  shall  not  be  held 
or  construed  as  affecting  the  validity  or  in- 
validity of  any  such  conveyance,  except 
as  hereinabove  provided;  and  every  deed 
executed  before,  or  for  the  making  of  which 
a  contract  or  agreement  was  entered  into 
before,  the  removal  of  restrictions,  be  and 
the  same  is  hereby  declared  void:  Pro- 
vided further.  That  all  lands  upon  which  re- 
strictions are  removed  shall  be  subject  to 
taxation,  and  the  other  lands  shall  be  ex- 
empt from  taxation  as  long  as  the  title 
remains  in  the  original  allottee." 

The  power  of  Congress  thus  to  extend « 
the  restriction  upon  alienation  was  sus-^ 
tained  by  this  court  in  Tiger  v.* Western* 
Invest.  Co.  221  U.  S.  286,  65  L.  ed.  738, 
31  Sup.  Ct.  Rep.  678.  There  the  question 
related  to  a  conveyance  of  inherited  lands, 
made  by  a  Creek  Indian  of  the  full  blood, 
without  the  approval  of  the  Secretary  of 
the  Interior,  as  required  by  §  22  of  the 
act  of  1906.  The  conveyance  had  been  exe- 
cuted after  the  expiration  of  the  five-year 
limitation  upon  alienation,  prescribed  by 
the  supplemental  agreement  with  the  Creek 
Nation  (act  of  June  30,  1902,  chap.  1323, 
§  16,  32  Stat,  at  L.  603) ;  but  meanwhile, 
and  during  the  continuance  of  the  original 
reetriction,  the  act  of  1906  had  been 
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acted.  It  was  beld  that  the  restriction  of 
the  later  statute  was  valid. 

The  reasoning  of  this  decision  lA  eonelu* 
sive  as  to  the  validity  of  the  extension  by 

I  19  of  the  act  of  1906  of  the  period  of  in- 
alienability of  lands  allotted,  as  in  this 
case,  to  full-blood  Cherokees.  And  the 
same  principle  governs  the  restrictions  pro- 
vided by  the  act  of  May  27,  1908,  chap. 
199,  35  Stat  at  L.  312. 

It  is  not  open  to  dispute  that^  upon  the 
facts  alleged,  all  the  conveyances  specified 
in  the  bill  in  this  suit  were  executed  in  vio- 
lation of  restrictions  lawfully  imposed. 

The  principal  question  now  presented  is 
with  respect  to  the  capacity  of  the  United 
States  to  sue  in  its  own  courts  to  enforce 
these  restrictions. 

The  relations  of  the  United  States  to  the 
Cherokees  have  repeatedly  been  described 
in  the  decisions  of  this  court.  Cherokee 
Nation  v.  Georgia,  5  Pet  1,  8  L.  ed.  25; 
Worcester  v.  Georgia,  6  Pet.  515,  8  L.  ed. 
483;  United  States  v.  Rogers,  4  How.  567, 

II  L.  ed.  1105;  United  States  use  of  Mackey 
T.  Coxe,  18  How.  100,  15  L.  ed.  299;  Chero- 
kee Trust  Funds,  117  U.  S.  288,  29  L.  ed. 
880,  6  Sup.  Ct.  Rep.  718;  Cherokee  Nation 
V.  Southern  Kansas  R.  Co.  135  U.  S.  641, 
84  L.  ed.  295,  10  Sup.  Ct.  Rep.  965;  Unit- 
ed States  V.  Old  Settlers,  148  U.  S.  427, 
37  L.  ed.  509,  13  Sup.  Ct.  Rep.  650;  Chero- 
kee Nation  v.  Journeycake,  155  U.  S.  196, 
39  L.  ed.  120,  15  Sup.  Ct.  Rep.  55;  Stephens 
V.  Cherokee  Nation,  174  U.  S.  445,  43  L. 
ed.  1041,  19  Sup.  Ct  Rep.  722;  Cherokee 
Nation  v.  Hitchcock,  187  U.  S.  294,  47  L. 
ed.  183,  23  Sup.  Ct  Rep.  115;  United 
States  ex  rel.  Lowe  v.  Fisher,  223  U.  S. 
95,  GO  L.  ed.  — ,  32  Sup.  Ct.  Rep.  196.  But 
in  view  of  the  nature  of  the  present  con- 

^  troversy,  the  facts  of  main  importance  may 

^be  briefly  restated. 

•  *  The  United  States  made  its  first  treaty 
with  the  Cherokees  on  November  28,  1785 
(7  Stat  at  L.  18).  Constituting  one  of 
the  most  powerful  tribes  of  Indians  which 
then  inhabited  the  country,  they  claimed 
the  principal  part  of  the  territory  now  com- 
prised within  the  states  of  North  and  South 
Carolina,  Georgia,  Alabama,  and  Tennessee. 
By  this  treaty,  the  Cherokees  acknowledged 
that  they  were  under  the  protection  of  the 
United  States  of  America,  and  of  no  ether 
sovereign,  the  boundary  of  their  hunting 
grounds  was  fixed,  and  it  was  provided  that 
"for  the  benefit  and  comfort  of  the  In- 
dians, and  for  the  prevention  of  injuries  or 
oppressions  on  the  part  of  the  citizens  or 
Indians,  the  United  States,  in  Congress  as- 
sembled, shall  have  the  sole  and  exclusive 
right  of  regulating  the  trade  with  the  In- 
dians, and  managing  all  their  affairs  in 
•neh  manner  as  they  think  proper.**     An- ' 


other  treaty,  with  similar  objects,  was 
made  on  July  2,  1791  (7  Stat  at  L.  39). 
In  1817,  following  a  migration  of  a  portion 
of  the  tribe  to  lands  of  the  United  States 
on  the  Arkansas  and  White  rivers,  the 
Cherokee  Nation  ceded  to  the  United  States 
certain  tracts  which  they  formerly  held, 
and  in  exchange  the  United  States  bound 
themselves  to  give  to  that  branch  of  the 
Nation  on  the  Arkansas  as  much  land  as 
they  had  received,  or  might  thereafter  re- 
ceive, east  of  the  Mississippi.  7  Stat,  at 
L.  156.  A  further  cession  of  land  was 
made  to  the  United  States  in  1819.  7  Stat 
at  L.  195. 

By  the  terms  of  the  treaty  of  May  6, 
1828  (7  Stat  at  L.  311,  315),  with  the 
representatives  of  the  Cherokee  Nation, 
West,  reciting  the  purpose  of  securing  to 
them  and  their  friends  and  brothers  from 
the  East  who  might  join  them,  "a  perma- 
nent home,"  which  should,  "under  the  most 
solemn  guaranty  of  the  United  States,  be, 
and  remain,  theirs  forever, — a  home  that 
shall  never,  in  all  future  time,  be  embar- 
rassed by  having  extended  around  it  the^ 
lines  or  placed  over  it  the  jurisdiction  of  a*j| 
territory  or  state,''-^he  United  States* 
agreed  to  guarantee  to  the  Cherokees  for- 
ever seven  millions  of  acres  of  land,  as  de- 
scribed, situated  in  what  became  known  as 
the  Indian  territory,  and,  in  addition,  "a 
perpetual  outlet,  west,  and  a  free  and  un- 
molested use  of  all  the  country  lying  west 
of  the  western  boundary  of  the  above-de- 
scribed limits,  and  as  far  west  as  the  sover- 
eignty of  the  United  States  and  their  right 
of  soil  extend."  On  May  28,  1830,  Con- 
gress authorized  the  President  to  assure 
title  to  the  Indians  to  such  exchanged  lands, 
and  to  execute  a  patent,  if  desired,  "pro- 
vided always,  that  such  lands  shall  revert 
to  the  United  States  if  the  Indians  become 
extinct  or  abandon  the  same."  4  Stat  at 
L.  412,  chap.  148.  A  supplementary  treaty 
confirming  the  guaranty  of  lands,  and  fix- 
ing boundaries,  was  made  on  February  14, 
1833.     7  Stat  at  L.  414. 

The  continued  presence  of  the  Eastern 
Cherokees  gave  rise  to  serious  contro- 
versies and  oppressive  legislation  in  the 
states  where  they  resided.  To  terminate 
these  difficulties,  and  "with  a  view  to  re- 
uniting their  people  in  one  body,"  a  treaty 
was  signed  at  New  Echota,  in  the  state  of 
Georgia,  on  December  29,  1835.  7  Stat  at 
L.  478.  The  Cherokee  Nation  ceded  to  the 
United  States  all  their  land  east  of  the 
Mississippi  river  in  consideration  of  the 
payment  of  $5,000,000;  and  in  addition  to 
the  lands  described  in  the  treaties  of  1828 
and  1833,  the  United  States  agreed  to  con- 
vey to  the  Cherokees  800,000  acres  for  the 
sum  «f  $500,000.     It  was  stipidatsd  that 
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the  ceded  lands  should  not  at  any  fature 
time,  without  the  consent  of  the  Cherokee 
Nation,  be  included  'Within  the  territorial 
limits  or  jurisdiction  of  any  state  or  terri- 
tory," and  the  United  States  agreed  to  se- 
cure to  the  Cherokee  Nation  "the  right  by 
their  national  councils"  to  make  such  laws 
as  might  be  deemed  necessary  "for  the  gov- 
^  emment  and  protection  of  the  persons  and 
w  property  within  their  own  country,  belong- 

•  ing  to  their  people,  or  such*persons  as  have 
connected  themselves  with  them:  provided 
always  that  they  shall  not  be  inconsistent 
with  the  Constitution  of  the  United  States 
and  such  acts  of  Congress  as  have  been  or 
may  be  passed  regulating  trade  and  inter- 
course  with  the  Indians;  and  also,  that 
they  shall  not  be  considered  as  extending 
to  such  citizens  and  Army  of  the  United 
States  as  may  travel  or  reside  in  the  In- 
dian country  by  permission,  according  to 
the  laws  and  regulations  established  by 
the  government  of  the  same." 

The  two  tracts — the  one  consisting  of  the 
7,000,000  acres  and  the  "outlet,"  together 
aggregating  13,574,135.14  acres,  and  the  oth- 
er of  800,000  acres — were  conveyed  to  the 
Cherokee  Nation  by  patent  on  December  31, 
1838,  subject  to  the  condition  specified  in 
the  act  of  1830^  that  the  land  should  revert 
to  the  United  States  if  the  Cherokee  Na- 
tion should  become  extinct  or  abandon  the 
same.  On  September  6,  1839,  the  Chero- 
kees  adopted  a  constitution  for  the  reunited 
nation.  Dissensions  having  arisen  among 
the  members  of  the  tribe,  a  new  treaty  was 
made  with  the  United  States  on  August  6, 
1846  (9  Stat,  at  L.  871),  in  which  it  was 
set  forth  that  the  lands  occupied  by  the 
Cherokee  Nation  should  "be  secured  to  the 
whole  Cherokee  people,  for  their  common 
use  and  benefit,"  and  provision  was  made 
for  the  settlement  of  differences.  There 
was  a  further  treaty  on  July  19,  1866.  14 
Stat,  at  L.  799. 

The  "Cherokee  Outlet"  was  purchased  by 
the  United  States  in  1893  for  the  sum  of 
$8,695,736.     27  Stat  at  L.  640,  chap.  209. 
At  this  time,  the  conditions  in  the  In- 
dian   territory    were    most   unsatisfactory. 
There  had  been  a  large  accession  of  whites 
who  made  no  claim  to  Indian  citizenship, 
and  were  residing  in  the  territory  with  the 
approval  of  the  Indian  authorities.    These 
greatly  outnumbered  the  Indians.    The  ex- 
isting means  of  government  had  failed  of 
their  purpose,  and  an  exigency  had  arisen, 
originally  imforeseen,   requiring  the  adop- 
e^tion  of  new  measures.    This  led  to  the  en- 
^actment  of  legislation  which  contemplated 

*  the  dissolution  of  the  tribal  organizations 
and  the  distribution  of  the  tribal  property. 
By  §  15  of  the  act  of  March  3,  1893,  chap. 
£09  (27  SUt  at  L.  645),  it  was  proTided: 


"TIic  consent  of  the  United  States  is  here- 
by given  to  the  allotment  of  lands  in  severe' 
alty,  not  exceeding  one  hundred  and  sixty 
acres  to  any  one  individual,  within  the 
limits  of  the  country  occupied  by  the  Chero- 
kees.  Creeks,  Choctaws,  Chickasaws,  and 
Seminoles;  and  upon  such  allotments,  the 
individuals  to  whom  the  same  may  be  al- 
lotted shall  be  deemed  in  all  respects  citi- 
zens of  the  United  States,  .  .  .  and 
upon  the  allotment  of  the  lands  held  by 
said  tribes  respectively  the  reversionary  in- 
terest of  the  United  States  therein  shall  be 
relinquished  and  shall  cease."  And  by  §  16 
of  the  same  act  provision  was  made  for  the 
appointment  of  commissioners  to  enter  in- 
to negotiations  with  the  Five  Civilized 
Tribes,  "for  the  purpose  of  the  extinguish- 
ment of  the  national  or  tribal  title  to  any 
lands  within  that  territory  now  held  by  any 
and  all  of  such  nations  or  tribes,  either  by 
cession  of  the  same  or  some  part  thereof 
to  the  United  States,  or  by  the  allotment 
and  division  of  the  same  in  severalty 
among  the  Indians  of  such  nations  or  tribes, 
respectively,  as  may  be  entitled  to  the  same, 
or  by  such  other  method  as  may  be  agreed 
upon  between  the  several  nations  and  tribes 
aforesaid,  or  each  of  them,  with  the  United 
States,  with  a  view  to  such  an  adjustment 
upon  the  basis  of  justice  and  equity,  as 
may,  with  the  consent  of  such  nations  or 
tribes  of  Indians,  so  far  as  may  be  neces- 
sary, be  requisite  and  suitable  to  enable 
the  ultimate  creation  of  a  state  or  states 
of  th9  Union  which  shall  embrace  the 
lands  within  said  Indian  territory." 

But  in  executing  this  policy.   Congress 
was  solicitojis  to  conserve  the  interests  of 
the  Indians  and  to  fulfil  the  national  obli- 
gation, not  simply  by  assuring  an  equitable 
apportionment  of  the  property,  but  by  safe-  (^ 
guarding  the  individual  ownership   of  al-  ^ 
lottees  through  suitable* restrictions  which  * 
were  designed  to  secure  them  in  their  pos- 
session and  to  prevent  their  exploitation. 

The  necessity  for  legislative  action,  and 
the  purposes  to  be  subserved,  were  fully 
presented  in  the  report  submitted  in  May^ 
1894,  by  the  Senate  Committee  on  the  Fire 
Civilized  Tribes  (S.  Kept  No.  377,  63d 
Cong.  2d  Sess.),  a  portion  of  which  is 
quoted  in  the  statement  of  facts  made  by 
the  court  in  Stephens  v.  Cherokee  Nation, 
174  U.  S.  pp.  447-451,  43  L.  ed.  1041-1043, 
19  Sup.  Ct.  Hep.  722.  The  committee  said: 
"This  section  of  country  was  set  apart  to 
the  Indian  with  the  avowed  purpose  of 
maintaining  an  Indian  community  beyond 
and  away  from  the  infiuence  of  white  peo- 
ple. We  sti'pulated  that  they  should  have 
unrestricted  self-government  and  full  juris- 
diction over  persons  and  property  within 
th^ir  respective  limits,  and  that  we  would 
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protect  them  against  intrusion  of  white 
people,  and  that  we  would  not  incorporate 
them  in  a  political  organization  without 
their  consent.  Every  treaty,  from  1828  to 
and  including  the  treaty  of  1866,  was  based 
on  this  idea  of  exclusion  of  the  Indians 
from  the  whites,  and  nonparticipation  by 
the  whites  in  their  political  and  industrial 
affairs.  We  made  it  possible  for  the  In- 
dians of  that  section  of  country  to  main- 
tain their  tribal  relations  and  their  Indian 
polity,  laws,  and  civilization  if  they  wished 
BO  to  do.  And  if  now  the  isolation  and  ex- 
clusiveness  sought  to  be  given  to  them  by 
our  solemn  treaties  is  destroyed,  and  they 
are  overrun  by  a  population  of  strangers 
five  times  in  number  to  their  own,  it  is  not 
the  fault  of  the  government  of  the  United 
States,  but  comes  from  their  own  acts  in 
admitting  whites  to  citizenship  under  their 
laws,  and  by  inviting  white  people  to  come 
within  their  jurisdiction  to  become  traders, 
farmers,  and  to  follow  professional  pur- 
suits." 

And,  referring  to  the  tribal  lands,  the  re- 
port continued :  'The  theory  of  the  govern- 
ment was,  when  it  made  title  to  the  lands 
<  in  the  Indian  territory  to  the  Indian  tribes 
§48  bodiea  politic,  that  the  title  was  held 
*  for  all  of  the  Indians* of  such  tribe.  All 
were  to  be  the  equal  participators  in  the 
l>enefits  to  be  derived  from  such  holding. 
But  we  find  in  practice  such  ia  not  the  case. 
A  few  enterprising  citizens  of  the  tribe,  fre- 
quently not  Indians  by  blood,  but  by  inter- 
marriage, have  in  fact  become  the  practical 
owners  of  the  best  and  greatest  part  of 
these  lands,  while  the  title  still  remains  in 
the  tribe, — ^theoretically  for  all,  yet  in  fact 
the  great  body  of  the  tribe  derives  no  more 
benefit  from  their  title  than  the  neighbors 
in  Kansas,  Arkansas,  or  Missouri.  .  .  . 
As  we  have  said,  the  title  to  these  lands  is 
held  by  the  tribe  in  trust  for  the  people. 
We  have  shown  that  this  trust  is  not  being 
properly  executed,  nor  will  it  be  if  left  to 
the  Indians,  and  the  question  arises,  What 
is  the  duty  of  the  government  of  the  United 
States  with  reference  to  this  trust?  While 
we  have  recognized  these  tribes  as  depend- 
ent nations,  the  government  has  likewise 
recognized  its  guardianship  over  the  In- 
dians, and  its  obligations  to  protect  them 
in  their  property  and  personal  rights.  In 
the  treaty  with  the  Cherokees,  made  in 
1846,  we  stipulated  that  they  should  pass 
laws  for  equal  protection,  and  for  the  se- 
curity of  life,  liberty,  and  property.  If  the 
tribe  fails  to  administer  its  trust  properly 
by  securing  to  all  the  people  of  the  tribe 
equitable  participation  in  the  common  prop- 
erty of  the  tribe,  there  appears  to  be  no 
redress  for  the  Indian  so  deprived  of  his 


rights,  unless  the  government  does  inter- 
fere to  administer  such  trust." 

The  commission  for  which  provision  was 
made  by  the  act  of  1893 — known  as  the 
Dawes  Conuuission — also  made  reports  to 
Congress  (November  20,  1894,  and  Novem- 
ber 18,  1895),  "finding  a  deplorable  state 
of  affairs  and  the  general  prevalence  of 
misrule."  In  the  report  of  November  18, 
1895,  the  commission  said:  "There  is  no 
alternative  left  to  the  United  States  but  to 
assume  the  responsibility  for  future  condi- 
tions in  this  territory.  It  has  created  the^ 
forms  of  government  which  have  brought  ^ 
'about  these  results,  and  the  continuance  • 
rests  on  its  authority.  .  •  .  The  com- 
mission is  compelled  by  the  evidence  forced 
upon  them  during  their  examination  into 
the  administration  of  the  so-called  govern- 
ments in  this  territory  to  report  that  these 
governments,  in  all  their  branches,  are 
wholly  corrupt,  irresponsible,  and  unworthy 
to  be  longer  trusted  with  the  care  and  con- 
trol of  the  money  and  other  property  of 
Indian  citizens;  much  less  their  lives,  which 
they  scarcely  pretend  to  protect."  Stephens 
V.  Cherokee  Nation,  supra,  pp.  452,  453. 

By  the  acts  of  June  10,  1896,  chap.  398 
(29  Stat,  at  L.  321,  339),  and  of  June^ 
7,  1897>  chap  3  (30  Stat,  at  L.  62,  84), 
the  authority  of  the  Dawes  Commission  was 
continued  and  extended;  and  provision  was 
made  for  the  hearing  and  determination  of 
applications  for  citizenship  in  the  tribes 
and  for  the  making  of  rolls  of  membership. 
It  was  further  provided  by  the  statute  of 
1897,  that  none  of  the  acts,  ordinances,  and 
resolutions  (with  certain  stated  exceptions) 
of  the  council  of  either  of  the  Five  Tribes 
should  take  effect  if  disapproved  by  the 
President.  Then  followed  the  act  of  June 
28,  1898,  chap.  517  (30  Stat,  at  L.  495), 
a  comprehensive  statute  embracing  provi- 
sions as  to  the  enrolment  of  members  of  the 
tribes  and  for  the  allotment  of  "the  exclu- 
sive use  and  occupancy  of  the  surface  of 
all  the  lands  of  said  nation  or  tribe  sus- 
ceptible of  allotment,  among  the  citizens 
thereof,  as  shown  by  said  roll,  giving  to 
each,  so  far  as  possible,  his  fair  and  equal 
share  thereof,  considering  the  nature  and 
fertility  of  the  soil,  location  and  value  of 
same."  By  this  legislation  "the  United 
States  practically  assumed  the  full  control 
over  the  Cherokees  as  well  as  the  other  na- 
tions constituting  the  Five  Civilized  Tribes, 
and  took  upon  itself  the  determination  of 
membership  in  the  tribes  for  the  puirpose  of 
adjusting  their  rights  in  the  tribal  prop- 
erty." Cherokee  Nation  v.  Hitchcock,  187 
U.  S.  p.  306,  47  L.  ed.  189,  23  Sup.  Ct 
Rep.  115.  9 

Between  1898  and  1902,  allotment  agre»>^ 
ments  with*  the  Fire  Givilind  Tribes  wece* 
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approved  by  Congress.  The  allotment  act 
of  July  1,  1902,  which  related  to  the  Chero- 
kees  (32  Stat,  at  L.  716,  chap.  1375),  pro- 
vided '(§  63)  that  the  tribal  government 
should  not  continue  longer  than  March  4, 
1906.  But,  by  joint  resolution  of  Congress, 
passed  March  2,  1906,  the  tribal  existence 
and  government  of  this  tribe  and  of  the 
others  were  "continued  in  full  force  and  ef- 
fect for  all  purposes  under  existing  laws 
until  all  property  of  such  tribes,  or  the  pro- 
ceeds thereof,  shall  be  distributed  among 
the  individual  members  of  said  tribes,  un- 
less hereafter  otherwise  provided  by  law.** 
34  Stat,  at  L.  822.  A  similar  provision 
was  contained  in  the  act  of  April  26,  1906. 
34  Stat,  at  L.  148,  chap.  1877,  U.  S.  Comp. 
Stat.  Supp.  1909,  p.  629. 

The  placing  of  restrictions  upon  the  right 
of  alienation  was  an  essential  part  of  the 
plan  of  individual  allotment;  and  limita- 
tions were  imposed  by  each  of  the  allot- 
ment agreements.  The  separate  statutes 
were  supplemented  by  the  general  acts  of 
1906  and  1908,  already  mentioned.  These 
restrictions  evinced  the  continuance,  to  this 
extent,  at  least,  of  the  guardianship  which 
the  United  States  had  exercised  from  the 
beginning.  That  the  conferring  of  citizen- 
ship was  in  no  wise  inconsistent  with  the 
retention  of  control  over  the  disposition  of 
the  allotted  lands  was  expressly  decided 
in  the  case  of  Tiger  v.  Weston  Invest.  Co. 
221  U.  S.  286,  65  L.  ed.  738,  31  Sup.  Ct. 
Rep.  578,  in  which  the  eonclusions  of  the 
eourt  were  thus  stated: 

"Conceding  that  Marchie  Tiger,  by  the 
aet  conferring  citizenship,  obtained  a  status 
which  gave  him  certain  civil  and  political 
rights,  inhering  in  the  privileges  and  im- 
munities of  such  citizenship,  unnecessary  to 
here  discuss,  he  was  still  a  ward  of  the  na- 
tion so  far  as  the  alienation  of  these  lands 
was  concerned,  and  a  member  of  the  ex- 
isting Creek  Nation.  .  .  .  Upon  the 
matters  involved,  our  conclusions  are  that 
Congress  has  had  at  all  times,  and  now  has, 
^the  right  to  pass  legislation  in  the  interest 
3 of  the  Indians  as  a  dependent  people;  that 
•  there  is  nothing  in*eitizenship  incompatible 
with  this  guardianship  over  the  Indian's 
lands  inherited  from  allottees,  as  shown 
in  this  case ;  that,  in  the  present  case,  when 
the  act  of  1906  was  passed,  the  Congress 
had  not  released  its  control  over  the  aliena- 
tion of  lands  of  full-blood  Indians  of  the 
Creek  Nation;  that  it  was  within  the  pow- 
er of  Congress  to  continue  to  restrict  alien- 
ation by  requiring,  as  to  full-blood  In- 
dians, the  consent  of  the  Secretary  of  the 
Interior  to  a  proposed  alienation  of  lands 
such  as  are  involved  in  this  case;  that  it 
rests  with  Congress  to  determine  when  its 
guardianship  shall  oease;  and  while  it  still 


continues,  it  has  the  right  to  vary  its  re- 
strictions upon  alienation  of  Indian  lands 
in  the  promotion  of  what  it  deems  the  best 
interest  of  the  Indian." 

During  the  continuance  of  this  guardian- 
ship, the  right  and  duty  of  the  nation  to 
enforce  by  all  appropriate  means  the  re- 
strictions designed  for  the  security  of  the 
Indians  cannot  be  gainsaid.  While  relating 
to  the  welfare  of  the  Indians,  the  mainte- 
nance of  the  limitations  which  Congress  has 
prescribed  as  a  part  of  its  plan  of  distribu- 
tion is  distinctly  an  interest  of  the  United 
States.  A  review  of  its  dealings  with  the 
tribe  permits  no  other  conclusion.  Out  of 
its  peculiar  relation  to  these  dependent  peo- 
ples sprang  obligations  to  the  fulfilment 
of  which  the  national  honor  has  been  com- 
mitted. "From  their  very  weakness  and 
helplessness,  so  largely  due  to  the  course 
of  dealing  of  the  Federal  government  with 
them  and  the  treaties  in  which  it  has  been 
promised,  there  arises  the  duty  of  protec- 
tion, and  with  it  the  power.  This  has  al- 
ways been  recognized  by  the  Executive  and 
by  Congress  and  by  this  court,  whenever 
the  question  has  arisen."  United  States' 
V.  Eagama,  118  U.  S.  375,  384,  30  L.  ed. 
228,  231,  6  Sup.  Ct  Rep.  1109. 

This  national  interest  is  not  to  be  ex- 
pressed in  terms  of  property,  or  to  be 
limited  to  the  assertion  of  rights  incident 
to  the  ownership  of  a  reversion  or  to  thtg^ 
holding  of  a  technical  title  in  trust.  Whel^^ 
in  1838,  patent  was  issued*  to  the  Chero-* 
kees,  providing  that  it  was  subject  to  the 
condition  that  the  granted  lands  should  re- 
vert to  the  United  States  if  the  Cherokee 
Nation  became  extinct  or  abandoned  them, 
neither  the  rights  nor  the  duties  of  the 
United  States  were  confined  to  the  rever- 
sionary interest  thus  secured.  And  ita  re- 
linquishment made  it  no  less  a  matter  of 
national  concern  that  the  restrictions  de- 
signed to  protect  the  Indian  allottees 
should  be  enforced.  But  this  object  could 
not  be  accomplished  if  the  enforcement  were 
left  to  the  Indians  themselves.  It  is  no  an- 
swer to  say  that  conveyances  obtained  in 
violation  of  restrictions  would  be  void. 
That,  of  course,  is  true,  and  yet,  by  means 
of  the  conveyances  and  the  consequent  as- 
sertion of  rights  of  ownership  by  the  gran- 
tees, the  Indians  might  be  deprived  of  the 
practical  benefits  of  their  allotments.  It 
was  the  intent  of  Congress  that,  for  their 
sustenance,  and  as  a  fitting  aid  to  their 
progress,  they  should  be  secure  in  their 
possession  during  the  period  specified,  and 
should  actually  hotd  and  enjoy  the  allotted 
lands.  As  was  well  said  by  the  court  be- 
low; "If  they  are  unable  to  resist  the  al- 
lurement! by  which  they  are  enticed  into 
making  the  oonveyances,  will  they  be  ex- 
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pected  to  undertake  the  difficult  and  pro- 
tracted litigation  necessary  to  set  aside 
their  own  acts?  To  ask  these  questions  is 
to  answer  them.  Congress  intended  that 
both  the  Indians  and  the  members  of  the 
white  race  should  obey  its  limitations.  A 
transfer  of  the  allotments  is  not  simply  a 
violation  of  the  proprietary  rights  of  the 
Indian.  It  violates  the  governmental  rights 
of  the  United  States.  If  these  Indians  may 
be  devested  of  their  lands,  they  will  be 
thrown  back  upon  the  Nation  a  pauperized, 
discontented,  and,  possibly,  belligerent  peo- 
ple." [103  C.  C.  A.  4,  179  Fed.  16.]  The 
authority  to  enforce  restrictions  of  this 
character  is  the  necessary  complement  of 
the  power  to  impose  them. 

Whether  these  restrictions  upon  the 
Alienation  of  the  allotted  lands  had  been 
violated  and  the  alleged*  conveyances  were 
void  was  a  justicable  question;  and  in  or- 
der that  it  might  properly  discharge  its 
duty,  and  that  it  might  obtain  adequate 
relief,  suited  to  the  nature  of  the  case, 
in  accordance  with  the  principles  of  equi- 
ty, the  United  States  was  entitled  to  in- 
voke the  equity  jurisdiction  of  its  courts. 
It  was  not  essential  that  it  should  have 
a  pecuniary  interest  in  the  controversy.  In 
United  States  v.  American  Bell  Teleph.  Co. 
128  U.  S.  315,  367,  32  L.  ed.  450,  461,  0 
Sup.  Ct.  Rep.  90,  where  the  suit  was 
brought  to  obtain  the  cancelation  of  certain 
patents,  this  court,  in  commenting  upon  the 
statements  which  had  been  made  in  the 
ease  of  United  States  v.  San  Jacinto  Tin 
Co.  125  U.  S.  273,  31  L.  ed.  747,  8  Sup.  Ct. 
Rep.  850,  with  respect  to  the  right  of  the 
United  States  to  sue,  said:  "This  language 
is  construed  by  counsel  for  the  appellee  in 
this  case  to  limit  the  relief  granted  at  the 
instance  of  the  United  States  to  cases  in 
which  it  has  a  direct  pecuniary  interest. 
But  it  is  not  susceptible  of  such  construc- 
tion. It  was  evidently  in  the  mind  of  the 
eourt  that  the  ease  before  it  was  one  where 
the  property  right  to  the  land  in  contro- 
versy was  the  matter  of  importance,  but  it 
was  careful  to  say  that  the  eases  in  which 
the  instriunentality  of  the  court  cannot 
thus  be  used  are  those  where  the  United 
States  has  no  pecuniary  interest  in  the 
remedy  sought,  and  is  also  under  no  obli- 
gation to  the  party  who  will  be  benefited 
to  sustain  an  action  for  his  use,  and  also 
where  it  does  not  appear  that  any  obliga- 
tion existed  on  the  part  of  the  United 
States  to  the  public  or  to  any  individual. 
The  essence  of  the  right  of  the  United 
States  to  interfere  in  the  present  case  is 
its  obligation  to  protect  the  public  from 
the  monopoly  of  the  patent  which  was  pro- 
cured by  fraud,  and  it  would  be  difficult 
to  find  language  more  aptly  used  to  in- 


I  elude  this  in  the  class  of  eases  which  are 
I  not  excluded  from  the  jurisdiction  of  the 
court  by  want  of  interest  in  the  govern- 
ment of  the  United  States.  It  is  insisted 
that  these  decisions  have  reference  exclu- 
sively to  patents  for  land,  and  that  they^ 
are  not  applicable  to  patents  for  inventions  ^ 
and  discoveries.  The*  argument  very  large-  • 
ly  urged  for  that  view  is  the  one  just 
stated:  that  in  the  cases  which  had  refer- 
ence to  patents  for  land,  the  pecuniary  in- 
terest of  the  United  States  was  the  foim- 
dation  of  the  jurisdiction.  This,  however, 
is  repelled  by  the  language  just  cited,  and 
by  the  fact  that  in  more  than  one  of  the 
cases,  notably  in  United  States  v.  Hughes, 
11  How.  552,  13  L.  ed.  809,  the  right  of 
the  government  to  sustain  the  suit  was 
based  upon  its  legal  or  moral  obligation  to 
give  a  good  title  to  another  party  who  had 
a  prior  and  a  better  claim  to  the  land,  but 
whose  right  was  obstructed  by  the  patent 
issued  by  the  United  States." 

And  in  Re  Debs,  158  U.  S.  564,  39  L.  ed« 
1092,  15  Sup.  Ct.  Rep.  900,  where  the  ques- 
tion was  as  to  the  jurisdiction  of  a  court 
of  equity  at  the  suit  of  the  government  to 
enjoin  interference  with  the  transportation 
of  the  mails,  the  court,  while  adverting  to 
fhe  fact  that  the  United  States  had  a  prop- 
erty in  the  mails,  declined  to  place  its  de- 
cision upon  that  ground  alone,  and  rested 
it  also  upon  governmental  duty.  The  court 
said  (pp.  584,  586) :  ''Every  government^ 
intrusted,  by  the  very  terms  of  its  being, 
with  powers  and  duties  to  be  exercised  and 
discharged  for  the  general  welfare,  has  a 
right  to  apply  to  its  own  courts  for  any 
proper  assistance  in  the  exercise  of  the  one 
and  the  discharge  of  the  other,  and  it  is  no 
sufficient  answer  to  its  appeal  to  one  of 
those  courts  that  it  has  no  pecuniary  in- 
terest in  the  matter.  .  .  .  The  national 
government,  given  by  the  Constitution  pow- 
er to  regulate  interstate  commerce,  has  by 
express  statute  assumed  jurisdiction  over 
such  conunerce  when  carried  upon  railroads. 
It  is  charged,  therefore,  with  the  duty  of 
keeping  those  highways  of  interstate  com- 
merce free  from  obstruction,  for  it  has 
always  been  recognized  as  one  of  the  pow- 
ers and  duties  of  a  government  to  remove 
obstructions  from  the  highways  under  its 
control." 

In  United  States  v.  Rickert,  188  U.  S. 
432,  47  L.  ed.  532,  23  Sup.  Ct  Rep.  478, 
the  suit  was  brought  to  restrain  the  col- 
lection of  certain  county  taxes  alleged  tOn 
be  due  in  respect  of  permanent  improve-^ 
ments^on,  and  personal  property  used  in  the  * 
cultivation  of,  lands  occupied  by  Sioux  In- 
dians in  South  Dakota.    The  lands  had  been 
allotted  under  the  general  allotment  act  of 
February  8,  1887,  24  Stat,  at  L.  389,  ehapw 
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110.  One  of  the  questions  certified  to  this 
court  was  whether  the  United  States  had 
such  an  interest  in  the  controversy  or  in 
its  subjects  as  entitled  it  to  maintain  the 
suit;  and  the  question  was  answered  in  the 
a£5rmatiye.  It  is  true  that,  in  that  case, 
the  statute  provided  that  the  United  States 
should  hold  the  land  allotted  for  twenty- 
five  years  in  trust  for  the  sole  use  and  bene- 
fit of  the  Indian  allottee.  But  the  decision 
rested  upon  a  broader  foundation  than  the 
mere  holding  of  a  legal  title  to  land  in 
trusty  and  embraced  the  recognition  of  the 
interest  of  the  United  States  in  securing 
immunity  to  the  Indians  from  taxation  con- 
fiicting  with  the  measures  it  had  adopted 
for  their  protection.  The  court  said  (p. 
444) :  "In  view  of  the  relation  of  the  Unit- 
ed States  to  the  real  and  personal  property 
in  question,  as  well  as  to  these  dependent 
Indians  still  under  national  control,  and 
in  view  of  the  injurious  effect  of  the  assessr 
ment  and  taxation  complained  of  upon  the 
plans  of  the  government  with  reference  to 
the  Indians,  it  is  clear  that  the  United 
States  is  entitled  to  maintain  this  suit." 
By  the  act  of  August  16, 1894,  chap.  290  (28 
Stat,  at  L.  305),  as  amended  by  the  act  of 
February  6,  1901,  chap.  217  (31  Stat,  at 
L.  760),  Congress  authorized  suits  to  be 
brought  against  the  United  States,  in  its 
circuit  courts,  "involving  the  right  of  any 
person,  in  whole  or  in  part  of  Indian 
blood  or  descent"  (with  certain  excep- 
tions), "to  any  allotment  of  lands  under 
any  law  or  treaty."  Sloan  v.  United  States, 
193  U.  S.  614,  48  L.  ed.  814,  24  Sup.  Ct 
Bep.  570.  Prior  to  the  amendment  of 
1901,  the  United  States  could  not  be  sued 
in  such  a  case.  But  the  amendment  re- 
quired that  "in  said  suit  the  parties  there- 
to shall  be  the  claimant  as  plaintiff  and 
the  United  States  as  party  defendant." 
Commenting  upon  this,  the  court  said  in 
ei  McKay  v.  Kalyton,  204  U.  S.  458,  469,  51 
^L.  ed.  566,  571,  27  Sup.  Ct.  Rep.  346: 
*  '"Nothing  could  more  clearly* demonstrate 
than  does  this  requirement,  the  conception 
of  Congress  that  the  United  States  con- 
tinued, as  trustee,  to  have  an  active  in- 
terest in  the  proper  disposition  of  allotted 
Indian  lands,  and  the  necessity  of  its  being 
made  a  party  to  controversies  concerning 
the  same,  for  the  purpose  of  securing  a 
harmonious  and  uniform  operation  of  the 
legislation  of  Congress  on  the  subject." 
And  in  Be  Heff,  197  U.  S.  488,  509,  49  L. 
ed.  848,  857,  25  Sup.  Ct.  Rep.  506,  this 
court  said:  "In  United  States  v.  Rickert^ 
188  U.  S.  432,  47  L.  ed.  532,  23  Sup.  Ct. 
Bep.  478,  we  sustained  the  right  of  the 
government  to  protect  the  lands  thus  allot- 
ted and  patented  from  any  encumbrance  of 
■tate  taxation.  Undoubtedly  an  allottee  can 
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enforce  his  right  to  an  interest  in  the  tribal 
or  other  property  (for  that  right  is  ex- 
pressly granted),  and  equally  clear  is  it 
that  Congress  may  enforce  and  protect 
any  condition  which  it  attaches  to  any  of 
its  grants.  This  it  may  do  by  appropriate 
proceedings  in  either  a  national  or  a  state 
court." 

Not  only  was  the  United  States  entitled 
to  prosecute  this  suit  by  virtue  of  the  in- 
terest springing  from  its  peculiar  relations 
to  the  Indians  and  the  course  of  dealing 
which  had  finally  led  to  the  plan  of  sep- 
arate allotments,  accompanied  by  restric- 
tions for  the  protection  of  the  allottees,  but 
Congreaa  has  explicitly  recognized  the  right 
of  the  government  thus  to  enforce  these  re- 
strictions, and  has  made  appropriations  for 
the  maintenance  of  suits  of  this  descrip- 
tion. And,  at  least,  the  power  of  Congress 
to  authorize  the  government  to  sue,  in  view 
of  the  relation  of  the  United  States  to  the 
subject-matter  and  of  the  nature  of  the 
question  to  be  determined,  cannot  be  doubt- 
ed. Minnesota  v.  Hitchcock,  185  U.  S.  373» 
387,  388,  46  L.  ed.  954,  962,  963,  22  Sup. 
Ct.  Rep.  650. 

By  the  act  of  May  27,  1908,  chap.  190 
(35  Stat,  at  L.  312),  which  defined  restrie- 
tions  with  respect  to  allotments  to  members 
of  the  Five  Civilized  Tribes,  the  represen- 
tatives of  the  Secretary  of  the  Interior  were 
authorized  to  advise  all  allottees  having  re- 
stricted lands,  of  their  rights,  and  at  the^ 
request  of  any  such  allottee  to  bring  suit  J 
in  his  name*'to  cancel  any  conveyance  or  • 
encumbrance  fn  violation  of  the  act,  and 
to  take  all  steps  necessary  to  assist  the  al- 
lottees in  acquiring  and  retaining  posses- 
sion.     But    the    following    provision    was 
added: 

"Nothing  in  this  act  shall  be  construed 
as  a  denial  of  the  right  of  the  United  States 
to  take  such  steps  as  may  be  necessary,  in- 
cluding the  bringing  of  any  suit  and  the 
prosecution  and  appeal  thereof,  to  acquire 
or  retain  possession  of  restricted  Indian 
lands,  or  to  remove  cloud  therefrom,  or 
clear  title  to  the  same,  in  cases  where  deeds^ 
leases,  or  contracts  of  any  other  kind  or 
character  whatsoever  have  been  or  shall 
be  made  contrary  to  law  with  respect. to 
such  lands,  prior  to  the  removal  therefrom 
of  restrictions  upon  the  alienation  thereof; 
such  suits  to  be  brought  on  the  recommen- 
dation of  the  Secretary  of  the  Interior^ 
without  costs  or  charges  to  the  allottees, 
the  necessary  expenses  incurred  in  so  do- 
ing to  be  defrayed  from  the  money  appro- 
priated by  this  act." 

It  is  urged  that  this  clause  did  not  con- 
fer authority  to  sue,  but  was  inserted  mere- 
ly to  rebut  any  possible  inference  of  an 
intention  to  d^ny  this  right  to  the  United 
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States.  This  seems  to  us  a  strained  con- 
struction, in  view  of  the  obvious  purpose  of 
the  act.  And  it  fails  to  give  adequate  effect 
to  the  words,  "such  suits  to  he  brought  on 
the  recommendation  of  the  Secretary  of  the 
Interior,  without  costs  or  charges  to  the 
allottees,  the  neoesaary  expenses  incurred 
in  80  doing  to  he  defrayed  from  the  money 
appropriated  hy  this  act."  In  addition  to 
the  appropriation  of  moneys  for  expendi- 
ture under  the  direction  of  the  Secretary  of 
the  Interior,  that  act  appropriated  the  sum 
of  $50,000,  "to  be  immediately  available, 
and  available  until  expended  as  the  Attor- 
ney General  may  direct,"  which  was  ''to  be 
used  in  the  payment  of  necessary  expenses 
incident  to  any  suits  brought  at  the  request 
of  the  Secretary  of  the  Interior  in  the 
^  eastern  judicial  district  of  Oklahoma;"  with 
?  the  proviso  that  $10,000  of  this  amount»*or 
so  much  as  might  be  necessary,  should  be 
expended  in  the  prosecution  of  cases  in  the 
western  judicial  district  of  that  state.  In 
1909  (act  of  March  4,  1009,  chap.  299,  35 
Stat,  at  L.  1014),  a  further  appropriation 
of  a  like  sum  for  the  same  purposes  was 
made  under  the  heading,  "Suits  to  set  aside 
conveyances  of  allotted  lands."  Another 
appropriation  was  made  in  1910  {&&t  of 
June  25,  1910,  chap.  384,  36  Stat,  at  L. 
748),  under  a  similar  heading,  with  specific 
reference  to  the  "Five  Civilized  Tribes,"  and 
also  with  the  provision,  "and  not  to  ex- 
ceed ten  thousand  dollars  of  said  sum  shall 
be  available  for  the  expenses  of  the  United 
States  on  appeals  to  the  Supreme  Court 
of  the  United  States;"  and  still  another  to 
the  same  effect  in  1911  (act  of  March  4, 
1911,  chap.  285,  36  Stat  at  L.  1425). 

We  conclude  that  the  United  States  has 
the  capacity  to  prosecute  this  suit. 

It  is  further  urged  that  there  is  a  de- 
fect of  parties,  on  account  of  the  absence 
of  the  Indian  grantors.  It  is  said  that 
they  are  the  owners  of  the  lands,  and  hence 
sustain  such  a  relation  to  the  controversy 
that  final  decree  cannot  be  made  without 
affecting  their  interest.  Shields  y.  Barrow, 
17  How.  130,  139,  15  L.  ed.  158,  160;  Wil- 
liams V.  Bankhead,  19  Wall.  568,  22  L. 
ed.  184. 

The  argument  necessarily  proceeds  upon 
the  assumption  that  the  representation  of 
these  Indians  by  the  United  States  is  of  an 
incomplete  or  inadequate  character;  that 
although  the  United  States,  by  virtue  of  the 
guardianship  it  has  retained,  is  prosecut- 
ing this  suit  for  the  purpose  of  enforcing 
the  restrictions  Congress  has  imposed,  and 
of  thus  securing  possession  to  the  Indians, 


their  presence  as  parties  to  the  suit  is  es- 
sential to  their  protection.  This  position 
is  wholly  untenable.  There  can  be  no  more 
complete  representation  than  that  on  the 
part  of  the  United  States  in  acting  on  be- 
half of  these  dependents,  whom  Congress, 
with  respect  to  the  restricted  lands,  has^ 
not  yet  released  from  tutelage.  Its  ef-^ 
ficacy  does  not* depend  upon  the  Indians'* 
acquiescence.  It  does  not  rest  upon  con* 
vention,  nor  is  it  circumscribed  by  rules 
which  govern  private  relations.  It  is  a  rep- 
resentation which  traces  its  source  to  the 
plenary  control  of  Congress  in  legislating 
for  the  protection  of  the  Indians  under  its 
care,  and  it  recognizes  no  limitations  that 
are  inconsistent  with  the  discharge  of  the 
national   duty. 

When  the  United  States  instituted  this 
suit,  it  undertook  to  represent,  and  did  rep- 
resent, the  Indian  grantors  whose  convey- 
ances it  sought  to  cancel.  It  was  not 
necessary  to  make  these  grantors  parties, 
for  the  government  was  in  court  on  their 
behalf.  Their  presence  as  parties  could 
not  add  to,  or  detract  from,  the  effect  of 
the  proceedings  to  determine  the  violation 
of  the  restrictions  and  the  consequent  in- 
validity of  the  conveyances.  As  by  the  act 
of  Congress  they  were  precluded  from  alien* 
ating  their  lands,  they  were  likewise  pre- 
cluded from  taking  any  position  in  the  legal 
proceedings  instituted  by  the  government 
to  enforce  the  restrictions  which  would  ren- 
der such  proceedings  ineffectual  or  givit 
support  to  the  prohibited  acts.  The  eause 
could  not  be  dismissed  upon  their  con- 
sent; they  could  not  compromise  it;  nor 
could  they  assume  any  attitude  with  re* 
speet  to  their  interest  which  would  dero* 
gate  from  its  complete  representation  by 
the  United  States  This  is  involved  neces- 
sarily in  the  conclusion  that  the  United 
States  is  entitled  to  sue,  and  in  the  nature 
and  purpose  of  the  suit. 

These  considerations  also  dispose  of  the 
contention  that,  by  reason  of  the  absence 
of  the   grantors   as   parties,   the   grantees 
are  placed  in  danger  of  double  litigation; 
so  that  if  they  should  succeed  here,  they 
would  still  be  exposed  to  suit  by  the  allot- 
tees.   It  is  not  pertinent  to  comment  upon 
the  improbability  of  the  contingency,  if  it 
exists  in  legal  contemplation.     But  if  the 
United  States,  representing  the  owners  of 
restricted  lands,  is  entitled  to  bring  a  suit^ 
of  this  character,  it  must  follow  that  the^ 
*decree  will  bind  not  only  the  United  States,  • 
but  the  Indians  whom  it  repreeentt  In  the 
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litigfttion.  This  conBequence  is  involved  in 
the  representation.  Kerrison  v.  Stewart, 
93  U.  S.  155,  160,  23  L.  ed.  843,  845;  Shaw 
v.  Little  Rock  &  Ft.  S.  R.  Co.  100  U.  S. 
605,  611,  25  L.  ed.  757,  768;  Beala  v.  Illi- 
nois M.  &  T.  R.  Co.  133  U.  S.  290,  295,  33 
L.  ed.  608,  611,  10  Sup.  Ct  Rep.  314.  And 
it  could  not,  consistently  with  any  princi- 
ple, be  tolerated  that,  after  the  United 
States,  on  behalf  of  its  wards,  had  invoked 
the  jurisdiction  of  its  courts  to  cancel  con- 
veyances in  violation  of  the  restrictions 
prescribed  by  Congress,  these  wards  should 
themselves  be  permitted  to  relitigate  the 
question. 

In  what  eases  the  United  States  will  un- 
dertake to  represent  Indian  owners  of  re- 
stricted lands  in  suits  of  this  sort  is  left, 
under  the  acts  of  Congress,  to  the  discre- 
tion of  the  Executive  Department.  The  al- 
lottee may  be  permitted  to  bring  his  own 
action,  or,  if  so  brought,  the  United  States 
may  aid  him  in  its  conduct^  as  in  the  Tiger 
Case.  And,  as  already  noted,  the  act 
of  May  27,  1908,  makes  provision  for 
proceedings  by  the  representatives  of 
the  Secretary  of  the  Interior  in  the 
name  of  the  allottee.  But  in  the  op- 
portunities thus  afforded  there  is  no 
room  for  the  vexation  of  repeated  litiga- 
tion of  the  same  controversy.  And  when 
the  United  States  itself  undertakes  to  rep- 
resent the  allottees  of  lands  under  restric- 
tion, and  brings  suit  to  cancel  prohibited 
transfers,  such  action  necessarily  precludes 
the  prosecution  by  the  allottees  of  any  oth- 
er suit  for  a  similar  purpose,  relating  to 
the  same  property. 

It  is  said  that  the  allottees  have  received 
the  consideration,  and  should  be  made  par- 
ties in  order  that  equitable  restoration  may 
be  enforced.  Where,  however,  conveyance 
has  been  made  in  violation  of  the  restric- 
tions, it  is  plain  that  the  return  of  the 
eonsideration  cannot  be  regarded  as  an  es* 
sential  prerequisite  to  a  decree  of  cancela- 
tion. Otherwise,  if  the  Indian  grantor  had 
I*  squandered  the  money,  he  would  lose  the 
J  land  which  Congress  intended  he  should 
*  hold,  and  the  very  incompetence  and*thrift- 
lessness  which  were  the  occasion  of  the 
measures  for  his  protection  would  render 
them  of  no  avail.  The  effectiveness  of  the 
acts  of  Congress  is  not  thus  to  be  destroyed. 
The  restrictiofas  were  set  forth  in  public 
laws,  and  were  matters  of  general  knowl- 
edge. Those  who  dealt  with  the  Indians 
contrary  to  these  provisions  are  not  en- 
titled to  insist  that  they  should  keep  the 
land  if  the  purchase  price  is  not  repaid^ 


and  thus  frustrate  the  policy  of  the  stat- 
ute. United  States  v.  Trinidad  Coal  &  Cok- 
ing Co.  137  U.  S.  160,  170,  171,  34  L.  ed, 
640,  644,  11  Sup.  Ct  Rep.  57. 

But  it  is  suggested  that  there  may  bo 
instances  where  the  consideration  could  be 
restored  without  interfering  with  the  poli- 
cy which  prohibited  the  transfer;  that  is, 
without  in  any  way  impairing  the  right  to 
the  recovery  of  the  land  or  the  assurance 
to  the  Indian  of  his  possession  free  from 
encumbrance.  It  is  said,  for  example,  that 
there  may  have  been  an  exchange  of  lands, 
and  that  the  Indian  grantor  should  not,  on 
retaking  the  restricted  lands,  be  permitted 
at  the  same  time  to  retain  those  which  he 
has  received  from  the  grantee.  Or  there 
may  be  other  property  held  by  the  Indian 
grantor  free  from  restrictions,  so  that  res- 
toration of  the  consideration  may  be  en- 
forced without  working  a  deprivation  of  the 
restricted  lands,  contrary  to  the  act  of 
Congress.  We  need  not  attempt  to  surmise 
what  cases  of  this  sort  may  arise.  It  is 
sufficient  to  say  that  no  such  case  is  hero 
presented.  It  is  not  presented  by  the  mere 
allegation  of  the  bill  that  the  conveyances 
assailed  purport  to  have  been  made  for 
pecuniary  consideration.  It  will  bo  compe- 
tent for  the  court,  on  a  proper  showing  as 
to  any  of  the  transactions  that  provision 
can  be  made  for  a  return  of  the  considera- 
tion, consistently  with  the  cancelation  of 
the  conveyances  and  with  securing  to  the 
allottees  the  possession  of  the  restricted 
lands  in  accordance  with  the  statute,  to 
provide  for  bringing  in  as  a  party  to  the 
suit  any  person  whose  presence  for  that^ 
purpose  is  found  to  be  necessary.  ^ 

*A  further  objection  is  that  the  bill  is? 
multifarious.  But  in  view  of  the  numer- 
ous transfers  which  the  government  attacks, 
it  was  manifestly  in  the  interest  of  the  con- 
venient administration  of  justice  that  un- 
necessary suits  should  be  avoided  and  that 
transactions  presenting  the  same  question 
for  determination  should  be  grouped  in  a 
single  proceeding.  The  objection  to  the  mis- 
joinder of  causes  of  action  is  likewise  with- 
out merit. 

Our  conclusion  is  that  the  suit  was  well 
brought.  The  judgment  of  the  court  below 
is  affirmed,  with  the  modification  that  the 
cause  shall  proceed  in  conformity  with  this 
opinion. 

It  is  so  ordered. 

Mr.  Justice  I/nrton  dissents  on  the  ques- 
tion of  jurisdiction,  but  not  on  the  meilte. 
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INTERSTATE  COMMERCE  COMMISSION 
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GOODRICH  TRANSIT  COMPANY.     (No. 

880.) 


UNITED  STATES  et  al.,  Appts., 

V. 

WHITE  STAR  LINE.     (No.  881.) 


UNITED  STATES  et  al.,  Appt3., 

V. 

WHITE  STAR  LINE.     (No.  882.) 

Commerce  (§  85*) —Commission— Powers 
— accounti  no — keports. 

1.  The  Interstate  Commeroe  CommisBion 
did  not  exceed  its  authority  under  the  act 
of  February  4,  1887  (24  Stat  at  L.  379, 
chap.  104>  U.  S.  Comp.  Stat.  1901,  p.  3164), 
§  20,  as  amended  by  the  act  of  June  29, 
1906  (34  Stat  at  L.  684,  chap.  3691,  U. 
S.  Comp.  Stat  Supp.  1909,  p.  1160),  to 
prescribe  a  uniform  system  of  bookkeeping 
and  accounting  for,  and  to  call  for  annual 
reports  from,  common  carriers  by  water  up- 
on the  Great  Lakes,  which,  being  engaged 
in  the  transportation  of  passengers  and 
property,  partly  by  railroad  and  partly  by 
water,  under  a  joint  arrangement  for  a 
continuous  carriage  or  shipment,  are,  by 
§  1  of  that  act,  brought  within  its  terms, 
because  such  accounting  system  and  re- 
ports are  not  limited  to  the  joint  rail  and 
water  business,  but  are  required  to  em- 
brace as  well  the  other  business  of  the  car- 
riers, such  as  their  port  to  port  business, 
both  intrastate  and  interstate,  and  the  busi- 
ness of  operating  amusement  parks. 

[Ed.    Note.— For   other   cases,    see   Commerce, 
Cent.  Dig.  S  138 :    Dec.  Dig.  {  85.*] 

Commerce  (§  57*)— Federal  Regulation 
—Carriers— Accounting — Reports. 

2.  Congress  did  not  exceed  its  power  un- 
der the  commerce  clause  by  enacting  the 
act  of  February  4,  1887,  §  20,  as  amended 
by  the  act  of  June  29,  1906,  under  which 
common  carriers  by  water  upon  the  Great 
Lakes,  engaged  in  the  transportation  of 
passengers  and  property  partly  by  water, 
under  a  joint  arrangement  for  the  continu- 
ous carriage  or  shipment,  may  be  required 
by  the  Interstate  Commerce  Commission  to 
adopt  a  uniform  system  of  accounting  and 
bookkeeping,  and  to  make  annual  reporta, 
which  shall  embrace  not  only  the  joint  rail 
and  water  business,  but  the  other  business  of 
the  carriers  aa  well,  such  as  their  port  to 
port  business,  both  intrastate  and  inter- 
state, and  the  business  of  operating  amuse- 
ment parks. 

[Bd.    Note.— For    H'bf^r    rases,    see    Commerce,     -*    eomnriae*      First     an    order    nreacribintf 
Cent.  Dig.  §§  72-76.88.90.  92-102;    Dec.  Dig.  8  67.*]    "'   comprise.      I'lrsi,   an   oraer   prescnomg 

*For  otlier  owes  see  same  topie  A  S  mvmbbb  In  Deo.  Jk  Am.  Digs.  1M7  to  date,  A  Rep'r  lAdoxei 


CONSTITDTIONAL  LaW  (|  62*)  —  DELEGA- 
TION OF  POWEB— INTEB8TATB  COMMEBCS 
COMiasSIOH. 

3.  Leaving  to  the  Interstate  Commeroe 
Commission  the  carrying  out  of  details  in 
the  exercise  of  ita  discretion  under  the  act 
of  February  4,  1887,  §  20,  as  amended  by 
the  act  of  June  29,  1006,  to  prescribe  a 
uniform  system  of  accounting  and  book- 
keeping for  the  carriers  subject  to  that 
act,  does  not  render  such  section  invalid 
as  a  delegation  of  legislative  authority. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Iaw.  Cent.  Dig.  89  94-102 ;    Dec  Dig.  8  6a.*l 

Commerce  (§  85*)— Federal  REOuLAnoir 
— Carriers— AccouNTiNa— Reports. 

4.  Corporations  organized  under  state 
laws,  engaged  in  interstate  carriage,  could 
validly  be  subjected  to  regulation  and  con- 
trol by  the  Interstate  Commerce  Commis- 
sion, in  the  exercise  of  ita  power,  under  the 
act  of  February  4,  1887,  §  20,  as  amended 
by  the  act  of  June  29,  1906,  to  prescribe 
a  uniform  system  of  accounting  and  book- 
keeping, and  to  require  annual  reporta. 

[Ed.   ^lote.— For   other  cases,    see   Commerce, 
Cent.  Dig.  I  188 ;    Dec.  Dig.  8  85.*] 

[Nob.  879,  880,  881,  and  882.] 

Argued  February  20  and  21,  1912.    Decided 

April  1,  1912. 

FOUR  APPEALS  from  the  United  States 
Commerce  Court  to  review  decrees  en- 
joining in  part  the  enforcement  of  orders 
of  the  Interstate  Commeroe  Commission 
prescribing  a  uniform  system  of  accounting 
and  bookkeeping  for  carriers  by  water  upon 
the  Great  Lakes,  and  calling  for  annual  re- 
porta from  such  carriers.    Reversed. 

See  same  case  below,  190  Fed.  943. 

The  facte  are  stated  in  the  opinion. 

Assistant  to  the  Attorney  General  Fow« 
ler,  and  Blackburn  Esterline,  Special  As- 
sistant to  the  Attorney  General,  for  the 
United  States. 

Mr.  Charles  W.  Needham  for  the  Inter- 
state Commerce  Commission. 

Messrs.  Ralph  M.  Shaw,  John  Barton 
Payne,  Silas  H.  Strawn,  and  Garrard  B. 
Winston  for  appellees. 
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*Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

The  appellees  in  these  four  cases  are 
corporations  organized  under  state  laws, 
and  engaged  in  the  carriage  of  passengers 
and  freight  by  water  upon  the  Great  Lakes* 
They  filed  bills  in  the  United  States  cir- 
cuit court  for  the  northern  district  of 
Illinois  to  enjoin  the  enforcement  of  certain 
orders  of  the  Interstate  Commerce  Com- 
mission. The  cases  were  afterwards  trans- 
ferred to  the  United  States  commerce  court. 

The  orders  of  the  Commission  complained 
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*  the  method  of  accounts  and*  bookkeeping 
aa  to  the  operating  expenses  of  the  car- 
riers, and  a  similar  order  as  to  bookkeeping 
concerning  the  operating  revenues  of  the 
carriers;  and,  second,  an  order  requiring 
a  report  of  the  carriers  respecting  their 
corporate  organization,  financial  condition, 
etc 

The  government  of  the  United  States 
intervened  and  filed  an  answer  in  each 
ease,  but  the  cases  were  practically  heard 
on  demurrer,  as  the  record  discloses,  and 
therefore  the  aUegations  of  the  bills,  well 
pleaded,  must  be  deemed  to  be  true.  The 
bills  contain  many  conclusions  and  argu- 
mentative deductions  as  to  the  effect  of 
the  orders  upon  the  carriers,  which,  imder 
the  rules  of  pleading,  are  not  considered 
as  admitted.  United  States  v.  Ames,  99 
U.  a  35,  45,  25  L.  ed.  295,  300. 

The  pertinent  averments  necessary  to 
a  decision  of  the  cases,  as  we  view  them, 
show  that  the  carriers  are  corporations 
organized  under  the  laws  of  certain  states 
of  the  Union;  that  they  carry  passengeirs 
and  freight  upon  the  Great  Lakes  between 
ports  in  different  states,  which  they  desig- 
nate as  their  port-to-port  interstate  busi- 
ness; that  they  carry  passengers  and 
freight  wholly  within  a  state,  which  they 
designate  as  their  port-to-port  intrastate 
business;  and  that  they  also  carry  pas- 
sengers and  property  in  interstate  com- 
merce under  joint  tariffs  in  connection 
with  certain  railroad  carriers  of  the  Unit- 
ed States  with  whom  they  have  agreed 
upon  joint  through  rates,  which  they  desig- 
nate as  their  joint  rail  and  water  busi- 
ness. As  to  the  Goodrich  Transit  Com- 
pany, it  is  averred  that  80  per  cent  of 
its  gross  revenue  is  derived  from  its  port- 
to-port  interstate  and  intrastate  business, 
and  less  than  20  per  cent  of  its  gross  earn- 
ings is  derived  from  its  joint  rail  and  water 
business.  A  like  averment  is  made  with 
respect  to  the  White  Star  Line,  except  that 
it  is  said  that  in  its  business  the  revenue 
derived  from  joint  rail  and  water  traffic, 

10  as  aforesaid,  is  less  than  1  per  cent  of 

§its  entire  revenue. 

*  *It  is  averred  that  the  bookkeeping  and 
accounting  methods  required  by  the  orders 
of  the  Commission  differ  from  those  pre- 
scribed and  now  kept  by  the  companies; 
that  the  orders  of  the  Commission  make 
no  difference  between  the  intrastate  port- 
to-port  business  afid  the  interstate  port- 
to-port  business  and  the  joint  rail  and  wa- 
ter business;  and  that  the  orders  entered 
by  the  Commission  prohibit  the  companies 
from  keeping  any  accoxmts,  records,  or 
memoranda  other  than  those  prescribed  by 
the  Commission  in  such  orders. 
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contain  an  additional  averment  that  that 
company  operates  two  amusement  parks, 
one  at  Tashmoo  and  one  at  Sugar  island, 
both  in  the  state  of  Michigan,  and  in  con* 
nection  therewith  owns,  operates,  and  de- 
rives revenue  from  lunch  stands,  merry-go- 
rounds,  bowling  alleys,  bath  houses,  etc, 
and  collects  admission  fees  from  people 
entering  the  parks.  It  complains  that  its 
business  concerning  said  parks  is  included 
within  the  accounting  methods  prescribed 
by  the  Commission. 

As  to  the  report  called  for  by  the  order 
of  the  Commission,  it  is  averred  that  such 
report  was  not  required  because  of  any 
complaint  filed  against  the  corporations  for 
the  violation  of  the  act  to  regulate  com- 
merce; that  there  is  no  statute  reqiiiring 
the  report  to  be  kept  secret,  and,  if  it  is 
made  public,  the  affairs  of  the  companies 
will  be  thrown  open  to  inspection,  to  their 
injury;  that  a  large  number  of  the  inquiries 
contained  in  the  order  of  the  Commission 
relate  to  details  of  the  companies'  business 
solely  intrastate,  or  that  which  is  from 
port  to  port;  and  that  the  report  is  not 
limited  to  the  joint  rail  and  water  business 
of  complainants. 

There  are  also  averments  that  the  orders 
were  unconstitutional,  because  the  Commis- 
sion, in  undertaking  to  put  in  force  suck 
requirements,  exceeded  its  authority  in  so^ 
far  as  the  power  was  asserted  to  examine  g 
into  the*affairs  of  the  companies  not  re-  • 
lating  to  their  joint  rail  and  water  busi- 
ness, and  having  reference,  as  it  was  al* 
leged,  to  their  domestic  business,  or  inter- 
state business  not  within  the  terms  of  the 
act. 

The  commerce  court  enjoined  the  execu- 
tion of  the  orders  (190  FcmI.  943),  declaring 
that: 

"It  [the  Commission]  acted  within  its 
authority  when  it  made  an  order  calling 
for  reports  of  all  business  done  by  the 
petitioners  under  through  bills  of  lading 
where  the  transportation  was  partly  by 
railroad  from  one  state  to  another,  or 
from  one  place  in  the  United  States  to 
Canada,  an  adjacent  foreign  country;  and 
it  was  within  its  power  when  it  prescribed 
the  system  of  accounts  and  the  uniform 
method  of  keeping  accounts  for  such  inter- 
state business;  and  so  far  as  the  orders 
call  for  information  confined  to  such  traffic, 
or  directly  related  thereto,  and  so  far  as 
the  orders  prescribe  uniform  systems  of 
bookkeeping  and  accounting  for  such  traffio 
and  such  as  is  directly  related  thereto,  they 
must  be  sustained.  But,  in  so  far  as  the 
reports  called  for  and  the  accounting  rules 
prescribed  extend  beyond  such  interstate 
business  of  the  carriers,  or  include  matters 


In  the  White  Star  lint  eases  the  bills    of  intrastate  traffic  accounts  and  affairs 
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and  concerns  ezftlusively,  they  become  in- 
▼asions  of  the  rights  of  the  carriers,  and 
to  the  extent  of  such  invasions  are  unlaw- 
fnl." 

The  court  held  that  the  orders  concern- 
ing the  report  and  auditing  would  be  law- 
ful respecting  the  interstate  business  done 
by  the  carriers  in  connection  with  railroads, 
as  provided  by  the  act,  but>  in  requiring 
a  report  concerning  the  other  business  of 
the  companies,  and  prescribing  bookkeeping 
methods  therefor,  the  Commission  exceed- 
ed its  authority,  and  the  court  granted 
the  prayers  of  the  petitioners  for  the  orders 
of  injunction,  ordered  a  recast  of  the  form 
of  report  in  conformity  with  its  opinion, 
and  remanded  the  cases  to  the  Commission 
^  f<yr  that  purpose. 

o  Whether  this  order  of  the  commerce  court 
?  was  correct*Mr  not  primarily  depends  upon 
the  construction  of  the  interstate  commerce 
act  and  the  extent  to  which,  in  the  respect 
involved  in  these  cases,  the  carriers  herem 
interested  are  within  the  terms  of  the 
law.  The  terms  of  the  act  of  Congress, 
as  amended  June  29,  1906  (34  Stat,  at  L. 
584,  chap.  8591,  U.  S.  Comp.  Stat  Supp. 
1909,  p.  1160),  and  in  force  at  the  time 
when  these  orders  were  made,  are  plain 
and  simple,  and,  we  think,  not  difficult  to 
comprehend.  They  are:  "The  provisions 
of  this  act  [to  regulate  commerce]  shall 
apply  to  .  .  .  any  common  carrier  or 
carriers  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad 
(or  partly  by  railroad  and  partly  by  water, 
when  both  are  used  under  a  common  con- 
trol, management,  or  arrangement  for  a 
continuous  carriage  or  shipment),  from  one 
state  or  territory  of  the  United  States  or 
the  District  of  Columbia  to  any  other  state 
or  territory  of  the  United  States,  etc" 
The  proviso,  at  the  end  of  the  section, 
that  its  terms  shall  not  apply  to  the  trans* 
poration  of  passengers  or  property  wholly 
within  one  state  was  inserted  for  the  pur- 
pose of  showing  the  congressional  purpose 
not  to  undertake  to  regulate  a  commerce 
wholly  domestic.  The  first  section  makes 
the  act  apply  alike  to  common  carriers 
engaged  in  the  transportation  of  passengers 
or  property  wholly  by  railroad  or  partly 
by  railroad  and  partly  by  water,  under 
an  arrangement  for  a  continuous  carriage 
or  shipment.  It  is  conceded  that  the  car- 
riers filing  the  bills  in  these  cases  were 
common  carriers  engaged  in  the  transpor- 
tation of  passengers  and  property  partly 
by  railroad  and  partly  by  water,  under  a 
joint  arrangement  for  a  continuous  car- 
riage or  shipment.  Such  common  carriers 
are  declared  to  be  subject  to  the  provisions 
of  the  act  in  precisely  the  same  terms  as 
those   which  comprehend  the  other   oom« 


panics  named  in  the  act.  Carriers  partly 
by  railroad  and  partly  by  water,  under  a 
common  arrangement  for  a  continuous  car- 
riage or  shipment,  are  as  specifically  within  ^ 
the  terms  of  the  act  as  any  other  carrier  g 
named  therein.  *  It  may  be  that  certain  • 
provisions  of  the  act  are  in  their  nature 
applicable  to  some  carriers  and  not  to 
others;  but  we  are  only  concerned  to  in- 
quire in  this  case  whether  the  carriers  thus 
broadly  brought  within  the  terms  of  the 
act  by  9  1  thereof  are  subject  to  the  pro- 
visions of  the  statute  by  the  authority  of 
which  the  Commission  undertook  to  re- 
quire the  system  of  accounting  and  the 
report  as  to  the  organization  and  business 
of  the  corporations,  and  whether,  if  within 
the  terms  of  the  act,  the  orders  are  con- 
stitutionally made. 

Certain  it  is  that,  when  engaged  in  carry- 
ing on  traffic  under  joint  rates  with  rail- 
roads, filed  with  the  Commission,  the  car- 
riers are  bound  to  deal  upon  like  terms 
with  all  shippers  who  seek  to  avail  them* 
selves  of  such  joint  rates,  and  are  subject 
to  the  general  requirements  of  the  act  pie- 
venting  and  punishing  the  giving  of  re- 
bates, the  making  of  unjust  discriminations, 
the  showing  of  favoritism,  and  other  prac- 
tices denounoed  in  the  various  sections  of 
the  act.  They  are  undoubtedly  subject 
to  the  provisions  of  §  12  of  the  act,  which 
permits  the  Commission  to  inquire  into 
the  management  of  the  business  of  all  com- 
mon carriers  subject  to  the  act,  and  to 
keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted, 
with  the  right  to  obtain  from  such  com- 
mon carriers  the  full  and  complete  in  for* 
mation  necessary  to  enable  the  Commis- 
sion to  carry  out  the  objects  for  which  it 
was  created.  The  joint  rates  established 
are  subject  to  revision  by  the  Commission 
under  §  15  of  the  act.  We  must  remember, 
also,  in  this  connection,  that,  under  §  21 
of  the  act,  the  Commission  is  required  to 
make  a  report  each  year  to  the  Congress, 
containing  such  information  and  data  as 
may  be  considered  of  value  in  the  deter* 
mination  of  questions  connected  with  the 
regulation  of  commerce,  together  with  such 
recommendations  as  to  additional  legisla- 
tion as  the  Commission  may  see  fit  to  make. 

As  to  annual  reports,  the  power  conferred  e 
in  §  20  of  the*  act  extends  to  all  common  ? 
carriers  subject  to  the  provisions  of  the 
act.  The  Commission  is  vested  with  su- 
thority  to  prescribe  the  manner  in  which 
such  reports  shall  be  made,  and  to  require 
specific  answers  to  all  questions  as  to  which 
the  Commission  may  need  information.  The 
report  required  in  these  cases  was  declared 
to  be  needed  to  enable  the  Commission  !• 
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procure  full  information  of  the  scope  and 
character  of  the  business  of  carriers  by 
water  within  the  jurisdiction  of  the  Com- 
mission, and  of  the  extent  of  their  opera- 
tions, such  as  would  enable  the  Commission 
to  determine  the  form  for  annual  report 
which  would  best  give  the  information  re- 
quired hj  the  Commission,  and  at  the  same 
time  conform  as  nearly  as  may  be  to  the  ac- 
counting systems  of  carriers  by  water. 

The  form  of  report  adopted  by  the  Com- 
mission required  a  showing  as  to  the  cor- 
porate organization  of  each  carrier  by  wa- 
ter subject  to  the  act,  the  companies  owned 
by  it,  and  the  parties  or  companies  con- 
trolling it;  as  to  the  financial  condition 
of  the  carrier,  the  cost  of  its  real  property 
and  equipment,  its  capital  stock  and  other 
stock  and  securities  owned  by  it,  together 
with  all  special  funds  and  current  assets 
and  liabilities,  as  well  as  its  funded  in- 
debtedness, with  collateral  security  cover- 
ing same;  and  as  to  finances  with  respect 
to  the  operations  of  the  carrier  for  the 
current  year,  giving  the  revenue  of  the 
company  and  its  source,  whether  from 
transportation,  and  what  kind,  or  from  out- 
tide  operations,  and  all  expenses,  detailed, 
with  a  statement  as  to  the  net  income  or 
deficit  from  the  various  sources,  and  the 
report  contains  a  profit  and  loss  account 
and  a  general  balance  sheet.  The  report 
further  requires  certain  statistical  Infor- 
mation, as  follows:  The  routes  of  the  car- 
rier and  their  mileage;  a  general  descrip- 
tion of  the  equipment  owned,  leased,  or 
chartered  by  the  carrier;  the  amount  of 
traffic,  both  passenger  and  freight,  and 
mileage  and  revenue  statistics,  together 
0  with  ft  separation  of  freight  into  the  quan- 
Jj  tity  of  tiie  various  products  transported, 
•  showing  also  whether  originating  on  the 
carrier's  line  or  received  from  a  connecting 
line;  and  a  general  description  of  any 
separate  business  carried  on  by  the  carrier. 
But  such  report  is  no  broader  than  the 
annual  report  of  such  carriers,  as  prescribed 
by  the  act,  for  §  20  provides  that: 

"Such  annual  reports  shall  show  in  de- 
tail the  amount  of  capital  stock  issued, 
the  amounts  paid  therefor,  and  the  manner 
of  payment  for  the  same;  the  dividends 
paid,  the  surplus  fund,  if  any,  and  the 
number  of  stockholders;  the  funded  and 
floating  debts  and  the  interest  paid  thereon; 
the  cost  and  value  of  the  carrier's  property, 
franchises,  and  equipments;  the  number  of 
employees  and  the  salaries  paid  each  class; 
the  accidents  to  passengers,  employees,  and 
other  persons,  and  the  causes  thereof;  the 
amounts  expended  for  improvements  each 
year,  how  expended,  and  the  character  of 
such  improvements;  tho  earnings  and  to* 


ceipts  from  each  branch  of  business  and 
from  all  sources;  the  operating  and  other 
expenses;  the  balances  of  profit  and  loss; 
and  a  complete  exhibit  of  the  financial 
operations  of  the  carrier  each  year,  in- 
cluding an  annual  balance  sheet.  Such  re- 
ports shall  also  contain  such  information 
in  relation  to  rates  or  regulations  concern- 
ing fares  or  freights,  or  agreements,  ar- 
rangements, or  contracts  affecting  the  same» 
as  the  Commission  may  require." 

As  to  the  accounts,  the  statute  permits 
the  Commission,  in  its  discretion,  for  the 
purpose  of  enabling  it  the  better  to  carry 
out  the  purposes  of  the  act,  to  prescribe  a 
period  of  time  within  which  such  common 
carriers  shall  have  a  uniform  system  of  ac- 
counts and  the  manner  in  which  such  a<y 
counts  shall  be  kept  The  Commission 
may,  the  statute  further  provides,  in  its 
discretion,  prescribe  the  forms  of  all  ac- 
counts, records,  and  memoranda  to  be  kept 
by  the  common  carriers,  to  which  accounts 
the  Commission  shall  have  access.  And  tho 
act  makes  it  unlawful  for  the  carriers  to 
keep  any  acfoounts,  records,  or  memoranda 
other  than  those  prescribed  by  the  Commis- 
sion. I 
*  We  think  this  section  contains  ample  an-  j 
thority  for  the  Commission  to  require  a  sys- 
tem of  accounting  as  provided  in  its  or- 
ders, and  a  report  in  the  form  shown  to 
have  been  required  by  the  order  of  the  Com- 
mission. It  is  true  that  the  accoimts  re- 
quired to  be  kept  are  general  in  their  na^ 
ture,  and  embrace  business  other  than  such 
as  is  necessary  to  the  discharge  of  the  du- 
ties required  in  carrying  passengers  and 
freight  in  interstate  commerce  by  joint  ar- 
rangement between  the  railroad  and  the 
water  carrier,  but  the  Commission  is 
charged  under  the  law  with  the  supervision 
of  such  rates  as  to  their  reasonablenessy 
and  with  the  general  duty  of  making  re- 
ports to  Congress  which  might  require  a 
knowledge  of  the  business  of  the  carrier 
beyond  that  which  is  strictly  of  the  char- 
acter mentioned.  If  the  Commission  is  to 
successfully  perform  its  duties  in  respect 
to  reasonable  rates,  imdue  discriminations, 
and  favoritism,  it  must  be  informed  as  to 
the  business  of  the  carriers  by  a  system  of 
accounting  which  will  not  permit  the  pos- 
sible concealment  of  forbidden  practices  in 
accounts  which  it  is  not  permitted  to  see, 
and  concerning  which  it  can  require  no  in- 
formation. It  is  a  mistake  to  suppose  that 
the  requiring  of  information  concerning  the 
business  methods  of  such  corporations,  as 
shown  in  its  accounts,  is  a  regulation  of 
business  not  within  the  jurisdiction  of  the 
Commission,  as  seems  to  be  argued  for  the 
complainants.  The  object  of  requiring  such- 
accounts  to  be  kept  in  a  uniform  way,  and 
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to  be  open  to  tlie  inspection  of  the  Commis- 
■ion,  it  not  to  enable  it  to  regulate  the  af- 
fair! of  the  corporations  not  within  its  ju- 
risdiction, but  to  be  informed  cfnuSeming 
the  business  methods  of  the  corporations 
subject  to  the  act,  that  it  may  properly 
regulate  such  matters  as  are  really  within 
its  jurisdiction.  Further,  the  requiring 
of  information  concerning  a  business  is  not 
regulation  of  that  business.  The  necessity 
of  keeping  such  accounts  has  been  developed 
M  In  the  reports  of  the  Commission,  and  has 
Si  been  the  subject  of  great  consideration.    It 

*  eaused  the  employment  of  those  skilled  i.i 
such  matters,  and  has  resulted  in  the  adop- 
tion of  a  general  form  of  accounting  which 
will  enable  the  Commission  to  examine  into 
the  affairs  of  the  corporations,  with  a  view 
to  discharging  its  duties  of  regulation  con- 
oeming  them. 

There  is  nothing  in  the  case  of  Harri- 
man  ▼.  Interstate  Commerce  Commission, 
211  U.  8.  407,  53  L.  ed.  253,  20  Sup.  a. 
Bep.  115,  contrary  to  the  conclusion  here- 
in annouiioed.  That  case  dealt  with  the 
authority  of  the  Commission  to  compel 
the  attendance  and  testimony  of  witnesses 
in  cases  where  complaints  had  not  been 
made.  The  extent  to  which  the  Commis- 
sion might  require  systems  of  accounting 
and  reports  of  corporations  subject  to  the 
act  was  expressly  left  open  in  the  opin- 
ion of  the  court.    211  U.  S.  pp.  421,  422. 

The  necessity  of  such  accounts  is  em- 
phasized under  the  English  practice,  and 
accounts  and  reports  are  required  in  great 
d^ail  under  the  laws  of  that  country. 

In  the  report  of  the  committee  appointed 
by  the  board  of  trade  under  the  railway 
regulation  acts,  to  make  inquiries  with  re- 
spect to  the  form  and  scope  of  the  accounts 
and  statistical  returns  rendered  by  railway 
oompanies,  the  omission  of  the  former  law 
to  make  provision  for  any  prescribed  and 
imiform  system  of  accounts  is  pointed  out, 
and  it  is  said: 

"It  is  obviously  of  the  first  importance, 
from  the  point  of  view  of  comparison  be- 
tween the  different  railway  companies,  that 
there  should  be  uniformity  of  practice 
among  all  the  oompanies  with  regard  to 
the  keeping  of  accounts  and  statistics;  that 
is  to  say,  that  every  heading,  both  in  the 
accounts  and  in  the  statistics,  should  bear 
precisely  the  same  meaning  in  the  case  of 
all  railways, — should,  in  effect,  be  stand- 
ardized." 

The  railway  companies  (accounts  and  re- 
turns) act  1011,  1  and  2  Geo.  V.  cap.  34, 
„  the  act  to  amend  the  laws  with  respect  to 
2  accounts  and  returns  of  railway  companies, 

•  eontains  requirements  as  to*  financial  ac- 
counts and  statistical  returns  which  call 
lor  a  uniform  system  of  aocounting,  show- 


ing the  organization  and  workings  of  the 
companies  in  great  detail,  together  with 
statistical  returns  as  to  their  business,  sub- 
divided so  as  to  include  all  the  operationa 
of  the  companies  as  carriers,  and  in  all 
other  enterprlMS  in  which  they  may  engage. 

The  learned  commerce  court  was  of  the- 
opinion  that  the  Commission  might  require- 
accounts  and  reports,  so  far  as  the  busi- 
ness of  the  water  carriers  with  referenoo 
to  joint  rates  by  rail  and  water  under  a 
common  arrangement  was  concerned,  and 
remanded  the  cases  to  the  Commission  for 
revision  of  their  orders  upon  that  basis. 
But  it  is  argued  for  the  Commission,  and  it 
seems  to  us,  with  great  force,  that  it  would 
be  impracticable  to  make  such  separation  in 
any  system  of  accounting.  It  is  a  matter 
of  general  knowledge,  of  which  we  may  take 
judicial  notice,  that  traffic  of  all  kinds  ia 
conducted  upon  the  same  ship  and  passage* 
A  boat  may  leave  a  lake  port  carrying  pas- 
sengers and  freight  destined  for  ports  witlK 
in  the  state  and  for  ports  beyond  the  state^ 
and  as  a  part  of  the  freight  for  carriage 
embrace  some  carried  under  the  terms  of 
joint  arrangements  made  with  connecting 
railroad  carriers.  How  would  it  be  prao^ 
ticable  to  separate  the  items  of  expense  en» 
tailed  in  the  carriage  of  these  varioua 
classes?  It  is  done  upon  one  boat,  with 
one  set  of  officers  and  crew,  and  must,  in 
the  nature  of  things,  be  under  one  general 
bill  of  expense, — at  least,  it  would  seem 
impracticable  to  separate  it  into  its  items, 
so  as  to  show  the  expense  of  that  which 
it  is  contended  is  alone  within  the  terma 
of  the  act,  as  construed  by  the  carriers. 

We  think  the  act  should  be  given  a  prae- 
tical  construction,  and  one  which  will  en- 
able the  Commission  to  perform  the  duties 
required  of  it  by  Congress;  and,  conceding 
for  this  purpose  that  the  regulating  power 
of  the  Commission  is  limited,  so  far  as 
rates  are  concerned,  to  joint  rates  of  the^ 
character  named  in  §  1,  it  is  still  essential  ^ 
that,  to^enable  the  Commission  to  perform  • 
its  required  duties,  even  with  respect  to 
such  rates,  and  to  make  reports  to  Congress 
of  the  business  of  carriers  subject  to  tha 
terms  of  the  act,  it  should  be  informed  aa 
to  the  matters  contained  in  the  report. 
Congress,  in  §  20,  has  authorized  the  Com- 
mission to  inquire  as  to  the  business  which 
the  carrier  does,  and  to  require  the  keep- 
ing of  uniform  accounts,  in  order  that  the 
Commission  may  know  just  how  the  busi- 
ness is  carried  on,  with  a  view  to  regu- 
lating that  which  is  confessedly  within  its 
power. 

It  is  contended  that  this  oonstnietion  of 
the  statute  enables  the  Commission  not 
only  to  regulate  the  interstate  business^ 
but  as  wall  tha  wholly  intrastate  busiac 
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oi  the  complaining  corporations,  and  is, 
therefore,  beyond  the  power  of  Congress. 
Such  cases  are  cited  and  relied  upon  by 
complainants  as  the  Employers'  Liability 
Cases  (Howard  y.  Illinois  C.  R.  Co.)  207 
U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct.  Rep. 
141,  and  Illinois  C.  R.  Co.  ▼.  McKendree, 
203  U.  S.  514,  51  L.  ed.  298,  27  Sup.  Ct. 
Rep.  153.  In  those  cases  acts  of  Congress 
«nd  orders  of  executive  departments  were 
held  void  because  they  undertook  to  regu- 
late matters  wholly  intrastate,  as  distin- 
^ished  from  those  matters  of  an  interstate 
-character  and  within  the  legislative  power 
•of  Congress.  And  what  we  have  already 
said  as  to  the  character  of  these  orders  is 
•enough  to  indicate  that  in  our  opinion  they 
are  not  regulations  of  intrastate  commerce. 

Furthermore,  it  is  said  that  such  con- 
struction of  §  20  makes  it  an  unlawful  dele- 
^tion  of  legislative  power  to  the  Commis- 
sion. We  cannot  agree  to  this  contention. 
The  Congress  may  not  delegate  its  purely 
legislative  power  to  a  commission,  but,  hav- 
ing laid  down  the  general  rules  of  action 
imder  which  a  commission  shall  proceed, 
it  may  require  of  that  commission  the 
application  of  such  rules  to  particular  sit- 
uations and  the  investigation  of  facts,  with 
a  view  to  making  orders  in  a  particular 
matter  within  the  rules  laid  down  by  the 
H  Congress.  This  rule  has  been  frequently 
?  stated  and  illustrated  in  recent  cases  in*this 
court,  and  needs  no  amplification  here. 
Buttfield  V.  Stranahan,  192  U.  S.  470,  48  L. 
ed.  525,  24  Sup.  Ct.  Rep.  349;  Union  Bridge 
Ca  V.  United  States,  204  U.  S.  364,  51  L. 
ed.  523,  27  Sup.  Ct  Rep.  367;  United  States 
V.  Grimaud,  220  U.  S.  506,  55  L.  ed.  563, 
31  Sup.  Ct.  Rep.  480. 

In  §  20,  Congress  has  authorized  the 
Commission  to  require  annual  reports.  The 
act  itself  prescribes  in  detail  what'  those 
reports  shall  contain.  The  Commission  is 
permitted,  in  its  discretion,  to  require  a 
•uniform  system  of  accounting,  and  to  pro- 
hibit other  methods  of  accoimting  tiian 
^ose  which  the  Commission  may  prescribe. 
In  other  words.  Congress  has  laid  down  gen- 
-eral  rules  for  the  guidance  of  the  Commis- 
aion,  leaving  to  it  merely  the  carrying  out 
-of  details  in  the  exercise  of  the  power  so 
-conferred.  This,  we  think,  is  not  a  delega- 
tion  of   legislative   authority. 

And  it  is  argued  that  Congress  has  no 
visitorial  power  over  state  corporations. 
^e  need  not  reassert  the  ample  power 
which  the  Constitution  has  been  construed 
to  confer  upon  Congress  in  the  regulation 
•of  interstate  commerce,  declared  in  the 
«nany  cases  in  this  court  from  Gibbons  ▼. 


Ogden,  9  Wheat.  1,  6  L.  ed.  23,  to  its  most 
recent  deliverances.  In  Hale  v.  Henkel, 
201  U.  S.  43,  75,  50  L.  ed.  652,  665,  26 
Sup.  Ct.  Rep.  370,  while  general  visitorial 
power  over  state  corporations  was  not  as- 
serted to  be  within  the  power  of  Congress, 
it  was  nevertheless  declared  as  to  inter- 
state commerce  that  the  general  govern* 
ment  had,  in  the  vindication  of  its  own 
laws,  the  same  power  it  would  possess  if 
the  corporation  had  been  created  by  act 
of  Congress. 

As  to  one  of  the  corporations,  it  is  said 
that  its  business  includes  not  only  the  car- 
riage of  passengers  and  freight,  but  that  it 
owns  and  operates  in  connection  therewith 
certain  amusement  parks.  The  report  in 
controversy,  as  to  business  other  than  com- 
merce, requires  a  general  description  of 
such  outside  operations,  and  also  a  state- 
ment of  the  income  from  and  the  expenses 
of  the  same.  As  we  have  said,  if  the  Com-  S 
mission  is  to  be  informed  of  the*  business  # 
of  the  corporation,  so  far  as  its  bookkeep- 
ing and  reports  are  concerned,  it  must  have 
full  knowledge  and  full  disclosures  thereof, 
in  order  that  it  may  ascertain  whether 
forbidden  practices  and  discriminations  are 
concealed,  even  unintentionally,  in  certain 
accounts,  and  whether  charges  of  expense 
are  made  against  one  part  of  a  business 
which  ought  to  be  made  against  another. 

Bookkeeping,  it  is  said,  is  not  interstate 
commerce.  True,  it  is  not  But  bookkeep- 
ing may  and  ought  to  show  how  a  business 
which,  in  part,  at  least,  is  interstate  com- 
merce, is  carried  on,  in  order  that  the  Com- 
mission, charged  with  the  duty  of  making 
reasonable  rates  and  prohibiting  unfair  and 
unreasonable  ones,  may  know  the  nature 
and  extent  of  the  business  of  the  corpora- 
tion, the  cost  of  its  interstate  transactions, 
and  otherwise  to  inform  itself  so  as  to  en- 
able it  to  properly  regulate  the  matters 
which  are  within  its  authority. 

We  think  the  uniform  system  of  account- 
ing prescribed  and  the  report  called  for 
are  such  as  it  is  within  the  power  of  the 
Commission  to  require  under  §  20  of  the  act 
Nor  do  the  requirements  exceed  the  consti- 
tutional authority  of  Congress  to  pass  such 
a  law.  It  therefore  follows  that  the  com- 
merce court  erred  in  granting  the  injuno- 
tions  and  in  remanding  the  cases  to  the 
Commission  with  instructions  to  recast  its 
orders. 

Judgments  reversed. 

Dissenting,  Mr.  Justice  Imrton  and  Mr. 

Justice 
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(tM  TT.  8.  SIT.) 

CHARLES   N.   HASKELL,   Charles   West, 

John  J.  Shea,  et  al.,  Appts., 

V. 

KANSAS  NATURAL  GAS  COMPANY, 
Mamet  Mining  Company,  and  A.  W. 
Lewia. 

INJUNOTIOR  <|  210*)— JUDOMBNT— MODI- 
nCATIOlf. 

1.  The  affirmance  by  the  Federal  Supreme 
Court  of  a  decree  enjoining  the  enforcement 
of  certain  state  leffislation,  upon  the  ground 
that  its  main  and  controlling  purpose  was 
to  prohibit  the  transportation  of  natural 
gas  in  the  lawful  channels  of  interstate 
commerce,  does  not  require  a  modiflcati(Hi 
of  such  decree  so  as  to  except  from  its 
operation  certain  provisions  of  such  legis- 
lation which,  while  they  might  be  valid  as 
statutory  regulations  as  to  individuals  and 
domestic  corporations  engaged  in  transport- 
ing gas  wholly  within  the  state,  are  not 
by  their  very  terms  made  applicable  to  in- 
terstate commerce. 

[Bd.  Note.— For  other  eases,  see  Injunction, 
Cent.  Dig.  I  433 ;    Dec.  Dig.  8  210.*] 

iNJUNomoN  (I  211*)— Against  Statb  Leg- 
islation—Constbuction  OF  Degbee. 

2.  A  decree  of  a  Federal  circuit  court  en- 
joining the  enforcement  of  certain  state 
legislation  which  undertook  to  prohibit  the 
transportation  of  natural  gas  outside  the 
state,  or  any  interference  with  complain- 
ants' pipe  lines  by  reason  of  any  other 
state  law  or  statute,  should  not  be  con- 
strued as  preventing  the  enforcement  of 
legitimate  state  legislation  passed  in  the 
exercise  of  the  police  power,  and  not  con- 
flicting with  rights  protected  by  the  Fed- 
eral Constitution,  where  such  a  broad  con- 
struction of  the  decree  would  disregard  the 
issues  made  by  the  pleadings,  and  the  fact 
that  such  decree  was  affirmed  in  the  Fed- 
eral Supreme  Court  on  the  grounds  that 
complainants  had  the  right,  in  the  conduct 
of  interstate  commerce,  to  take  natural  gas 
out  of  the  state,  that  a  state  could  not  pro- 
hibit the  transportation  of  such  product  be- 
yond its  borders,  and  that  the  main  pur- 
pose and  effect  of  the  legislation  in  ques- 
tion were  to  prohibit  the  exercise  of  lawful 
rights  secured  by  the  Federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  8  434;    Dec.  Dig.  8  211.*] 

[No.  914.] 

Submitted    February    23,     1012.     Decided 

April  1,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Oklahoma  to  review  an  order  refusing  to 
modify  a  decree  enjoining  the  enforcement 
of  state  legislation  which  undertook  to  pro- 
hibit the  transportation  of  natural  gas 
outside  the  statCi  which  decree  had  been 
affirmed  in  the  Federal  Supreme  Court  on 
a  prior  appeal.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Mr.  Charles  West,  Attorney  General  of 
Oklahoma,  for  appellants. 

Messrs.  John  O.  Johnson,  D.  T.  Wat- 
son, E.  li.  Scarrttt,  and  John  J.  Jones 

for  appellees.  qd 

*  Mr.  Justice  Day  delivered  the  opinion  of  * 
the  court: 

The  appellees  in  this  ease  brought  suit  in 
the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Oklahoma  against 
the  appellants,  who  were  the  governor,  at- 
torney general,  deputy  attorney  general, 
county  attorney  and  deputy  county  attor- 
ney of  Washington  county,  corporation  com- 
missioners and  mine  inspector,  of  the  state 
of  Oklahoma,  to  enjoin  the  enforcement  of 
certain  statutes  of  the  state  of  Oklahoma, 
which  undertook  to  prevent  the  complain- 
ants, now  appellees,  from  transporting  nat- 
ural gas  in  interstate  commerce  beyond 
the  borders  of  the  state  of  Oklahoma.  Up- 
on final  hearing  in  that  court  such  statutes 
were  held  void,  as  against  the  Constitution 
of  the  United  States,  and  the  enforcement 
thereof  was  enjoined.  The  case  came  to 
this  court  on  appeal,  and  was  argued  and 
decided  at  the  October  Term,  1910,  being 
reported  in  221  U.  S.  229,  66  L.  ed.  716, 
36  L.ILA.(N.S.)  1193,  31  Sup.  Ct  Rep. 
664. 

On  May  29,  1911,  the  last  day  of  the 
term,  a  motion  was  made  in  this  court 
by  the  attorney  general  of  Oklahoma  to 
modify  the  affirmance  of  the  decree  in  the 
court  below.  The  parts  objected  to  are  r^ 
found  in  the  margin. f  *  This  motion  was  • 
overruled,  with  leave  to  either  party  to  ap- 

t3.  The  court  doth  find  the  issues  and 
equities  herein  in  favor  of  the  plaintiff,  and 
that  the  plaintiff  is  entitled  to  the  relief 
prayed  for  in  the  bill  of  complaint  herein; 
and  doth  find,  adjudge,  and  decree  that 
chapter  67  of  the  Session  Laws  of  the  state 
of  Oklahoma  of  1907-08,  passed  and  enacted 
by  the  legislature  of  said  state  of  Okla- 
homa, and  approved  by  the  governor 
of  said  state  on  the  21st  day  of  December, 
1907,  and  referred  to  in  plaintiff's  bill  of 
complaint  herein,  is  unreasonable,  uncon- 
stitutional, invalid,  and  void,  and  of  no 
force  or  effect  whatever. 

4.  The  temporary  injunction  heretofore 
ordered  and  entered  herein  is  hereby  made 
permanent  and  perpetual,  and  the  defend- 
ants and  each  and  every  of  them,  their  rep- 
resentatives, agents,  servants,  attorneys, 
workmen,  and  employees,  and  all  other  per- 
sons whomsoever,  advised,  inspired,  in- 
fluenced, incited,  or  prompted  by  them,  or 
either  of  them,  are  hereby  forever  restrained 
and  enjoined  from  commifting  any  of  the 
acts  complained  of  by  complainant  in  its, 
or  his  bill  of  complaint,  and  from  tear- 
ing up  or  destroying,  or  in  any  way  inter- 
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ply  to  the  circuit  court  from  whence  the 
case  came  for  8uch  modification  of  the  de- 
cree as  would  make  it  conform  to  the  opin- 
ion of  this  court.  Thereafter,  the  present 
proceeding  was  instituted  by  the  attorney 
general's  filing  a  motion  in  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  Oklahoma  for  the  modification 
•f  such  decree.  The  former  complainants, 
defendants  in  this  proceeding,  appeared  and 
filed  a  motion  in  the  nature  of  a  demurrer, 
and  also  filed  an  answer  in  the  case.  The 
circuit  court,  treating  the  pleadings  of  the 
defendants  as  in  the  nature  of  a  demurrer, 
without  hearing  evidence  in  support  of  or 
against  the  granting  of  the  motion,  and 
et  without  considering  the  affidavits  or  exhibits 
•  filed,* overruled  the  same,  and  ordered  the 
mandate  of  this  court,  affirming  the  former 
decree,  to  be  spread  upon  the  records. 
Thereupon  this  appeal  was  prosecuted. 

In  order  to  properly  consider  this  motion, 
it  is  necessary  to  notice  the  holding  in  the 
case  in  221  U.  S.  supra.  The  original  pro- 
ceeding was  brought  to  enjoin  the  officers 
of  the  state  of  Oklahoma  from  preventing 
the  carriage  in  interstate  commerce,  be- 
yond the  lines  of  the  state,  of  natural  gas 
which  had  been  severed  from  the  earth  by 
the  owners  of  such  gas,  and  particularly 
to  enjoin  the  enforcement  of  a  certain  stat- 
ute of  the  state,  passed  in  1907,  known  as 
chapter  67  of  the  Session  Laws  of  Okla- 
homa, 1907-08,  which  is  inserted  in  full  in 
the  margin  of  the  report  of  the  case  in 
221  U.  S.,  at  page  239.  This  court  held 
that  natural  gas  after  severance  is  a  com- 
modity which  might  be  dealt  in  like  other 
products  of  the  earth,  as  coal  and  other 
minerals,  and  is  a  legitimate  subject  of 
interstate  commerce;  and  that  no  state,  by 
such  laws  as  were  involved  in  the  case,  can 
prohibit  its  transportation  in  interstate 
commerce  beyond  the  lines  of  that  state. 
The  court  held,  after  considering  and  con- 
struing the  provisions  of  the  act  of  1907, 
that  it  was,  upon  its  face,  a  law  undertak- 
ing to  prohibit  the  transmission  or  trans- 
portation in  interstate  commerce  of  natural 
gas  to  points  beyond  the  state;  that  it  was 
an   unconstitutional   interference  with  the 


rights  of  the  complainants,  who  were  legiti- 
mately engaged  in  that  commerce,  and  that 
therefore  the  act  was  null  and  void. 

In  the  course  of  the  opinion  the  court 
recognised  the  right  of  the  state  by  proper 
legislation  to  regulate  the  removal  from 
the  earth  of  natural  gas  by  the  owner  there- 
of, so  as  to  prevent  its  undue  waste,  but 
maintained  the  decree  of  the  court  below» 
declaring  this  particular  act  unconstitu- 
tional, upon  the  grounds  of  its  prohibitory 
character  in  attempting  to  prevent  the 
transmission  from  the  state  through  the  c« 
pipe  lines  of  the  complainants  of  a*legiti-  • 
mate  subject  of  interstate  commerce.  As 
to  the  provisions  of  the  statute  concerning 
the  right  to  use  the  highways  of  the  state, 
the  court  declined  to  discuss  the  extent  of 
the  rights  of  public  or  private  ownership 
therein  in  the  state  of  Oklahoma,  but  placed 
the  decision  in  this  respect  upon  the  mani- 
fest attempt  to  discriminate  against  the 
appellees,  engaged  in  interstate  commerce, 
in  giving  to  domestic  corporations  engaged 
in  intrastate  transportation  of  natural  gas 
the  right  to  the  use  of  the  highways-^^ven 
longitudinally — ^while  denying  to  corpora- 
tions transporting  the  gas  in  interstate 
commerce  the  right  to  pass  under  or  over 
them,  and  this  in  the  face  of  the  admission 
in  the  pleadings  that  the  greater  use  giv- 
en to  domestic  corporations  is  no  obstruc- 
tion to  the  highways. 

The  particular  parts  of  the  Oklahoma  act 
of  1907  which  it  is  now  contended  should 
be  excepted  from  the  operation  of  the  de- 
cree are  comprised  in  §§  5,  6,  and  7  of  chap- 
ter 67,  which  read  as  follows: 

"Sec.  5.  The  laying,  constructing,  build- 
ing, and  maintaining  a  gas  pipe  line  or 
lines  for  the  transportation  or  transmis* 
sion  of  natural  gas  along,  over,  under, 
across,  or  through  the  highways,  roads, 
bridges,  streets,  or  alleys  in  this  states 
or  of  any  county,  city,  municipal  corpora^ 
tion,  of  any  other  private  or  public  prem- 
ises within  this  state,  is  hereby  declared 
an   additional  burden  upon  said  highway. 


fering  with,  the  laying,  building,  and  con- 
struction of  complainant's  pipe  lines,  or  any 
of  the  pipe  lines  referred  to  in  the  prayer 
of  complainant's  bill  of  complaint,  in, 
through,  or  out  of  the  state  of  Oklahoma, 
by  reason  of  any  of  the  terms  or  provisions 
or  contents  of  chapter  67  of  the  Session 
Laws  of  1907-1908,  passed  and  enacted  by 
the  legislature  of  the  state  of  Oklahoma,  or 
by  reason  of  any  other  claimed  authority 
or  statute  of  said  state,  or  common-law 
right,  rule  of  action,  or  unwritten  law  what- 
soever; and  from  in  anjr  manner  instituting, 
prosecuting,  or  conducting  any  suits,  or  su- 


ing out  any  writs  of  process  in  any  of  the 
state  couxia  of  the  state  of  Oklahoma 
against  the  complainants,  or  anyone  repre- 
senting it  or  him,  for  the  purpose  of  enjoin- 
ing, restraining,  or  interfering  with  either 
of  them  in  the  laying,  building,  construc- 
tion, maintenance,  or  operation  of  any  gas 
{>ipe  line,  either  under  the  authority  of  said 
egislative  act  contained  in  said  chapter 
67  of  the  Session  Laws  of  Oklahoma,  1907- 
08,  above  referred  to,  or  under  any  other 
law  or  statote  of  the  state  of  Oklahoma,  or 
under  any  eommon-law  right,  rule  of  action, 
or  unwritten  law  of  the  state  of  Oklahoma. 
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bridge,  road,  street,  or  alley,  and  any  oth-  ^ 
er  private  or  public  premiseB,  may  only 
be  done  when  the  right  is  granted  by  ex- 
press charter  from  the  state,  and  shall  not 
be  constructed,  maintained,  or  operated  un- 
til all  damages  to  adjacent  owners  are  as- 
certained and  paid  as  provided  by  law. 

"Sec.  6.  All  pipe  lines  for  the  transpor- 
tation or  transmission  of  natural  gas  in 
this  state  shall  be  laid  under  the  direction 
and   inspection    of   proper   persons   skilled 
e«  in  such  business,  to  be  designated  by  the 
U  ehief  mining  inspector  for  such  duty,  and 
*  the  expenses  of  such  inspection  and*  super- 
vis  ion  shall  be  borne  and  paid  for  by  the 
parties  laying  and  constructing  such  pipe 
lines  for   the  transportation   or  transmis- 
sion of  natural  gas. 

"Sec.  7.  No  pipe  line  for  the  transporta- 
tion or  transmission  of  natural  gas  shall 
be  subjected  to  a  greater  pressure  than  300 
pounds  to  the  square  inch,  except  for  the 
purpose  of  testing  such  lines,  and  gas 
pumps  shall  not  be  used  on  any  gas  pipe 
lines  for  the  transportation  or  transmis- 
sion of  natural  gas,  or  used  on  or  in  any 
gas  well  within  this  state;" 
and  also  in  the  act  of  March  27, 1900,  Com* 
piled  Laws  of  Oklahoma,  1909,  article  3, 
chapter  75,  §  11,  regulating  domestic  cor- 
porations, which  prohibits  the  use  of  pumps 
or  other  artificial  means  in  the  transmis- 
sion of  gas,  when  iised  to  the  injury  of 
other  corporations,  consumers,  and  produc- 
ers, producing  or  consuming  natural  gas  in 
the  same  gas  district. 

It  is  contended  for  the  appellants  herein 
that  each  and  all  of  these  sections  of  the 
law  are  constitutionally  valid,  and  can  be 
enforced  consistently  with  the  opinion  of 
this  court  when  the  case  was  here  upon  its 
merits.  Without  entering  upon  a  discus- 
sion of  these  sections,  it  is  sufficient  to  say 
that  in  so  far  as  they  are  part  of  the 
■tatute,  the  main  and  controlling  purpose 
of  which  was  to  prohibit  the  transportation 
of  natural  gas  in  the  lawful  channels  of 
interstate  commerce,  they  were  for  that  rea- 
son condemned  and  held  void  by  the  for- 
mer opinion  of  this  court,  affirming  the  cir- 
cuit court. 

Furthermore,  if  the  laws  named  (§§  5,  6, 
and  7  of  the  act  of  1907  and  the  act  of 
March  27,  1909)   might  be  valid  as  statu- 
tory regulations,  as  to  individuals  and  do- 
mestic corporations  engaged  in  transporting 
gas  wholly  within  the  state,  they  are  not, 
by  the  very  terms  of  these  statutes,  nutde 
applicable  to  foreign  corporations,  such  as 
the  defendants,  engaged  in  interstate  com- 
merce.    Such  corporations  and  such  com- 
^merce  are  forbidden  by  the  act.     We  see, 
et  therefore,  no  reason  to  modify  the  decree  so 
•  as  to* except  from  its  provisions  the  sec- 


tions of  the  act  of  1907  and  the  act  of 
1909,  and  thus  apply  them  to  those  which 
the  act  itself  excludes. 

It  is  furthermore  objected  that  that  part 
of  the  decree  which  undertakes  to  enjoin 
not  only  the  execution  of  the  statute  law 
of  Oklahoma,  chapter  67,  in  controversy,  but 
prevents  interference  with  the  pipe  lines 
of  complainants  "by  reason  of  any  other 
claimed  authority  or  statute  of  said  state, 
or  common-law  right,  rule  of  action,  or  un- 
written law  whatsoever;  and  from  in  any 
manner  instituting,  prosecuting,  or  conduct- 
ing any  suits,  or  suing  out  any  writs  of 
process  in  any  of  the  state  courts  of  the 
state  of  Oklahoma  .  .  •  under  the  au- 
thority of  said  legislative  act  ...  or 
under  any  other  law  or  statute  of  the- 
state  of  Oklahoma,  or  under  any  common- 
law  right,  rule  of  action,  or  unwritten  law 
of  the  state  of  Oklahoma,"  is  so  broad  a» 
to  prevent  the  state  from  enforcing  any 
of  its  lawful  enactments  at  any  time  passed 
or  to  be  passed  under  authority  of  the 
state,  or  from  taking  any  action  whatsoever 
for  protecting  the  lawful  authority  of  the 
commonwealth.  But  the  decree  must  be^ 
read  in  view  of  the  issues  made  and  the  re- 
lief sought  and  granted.  Looking  to  the 
pleadings,  and  reading  the  opinion  of  this- 
court  in  the  case  when  it  was  considered 
upon  its  merits,  and  thus  construing  the 
decree,  we  are  of  opinion  that  it  cannot 
be  given  any  such  broad  construction  as  is- 
intimated  by  the  attorney  general,  and 
will  not  prevent  the  enforcement  of  legiti- 
mate legislation  of  the  state  of  Oklahoma, 
if  such  is  passed  in  the  exercise  of  its  police- 
powers,  and  not  conflicting  with  rights  pro- 
tected by  the  Federal  Constitution.  As  we 
have  said,  this  court  in  its  decision  affirmed 
tlie  right  of  the  complainants,  in  the  con- 
duct of  interstate  commerce,  to  take  nat- 
ural gas  out  of  the  state,  and  declared  that 
a  state  could  not  prohibit  the  transporta- 
tion of  such  product  beyond  its  borders,^ 
and  that  the  legislative  act  in  question  was  g; 
an  act  the  main  purpose  and  effect  of  Srhlch  • 
were  to  prohibit  the  exercise  of  lawful 
rights  secured  by  the  Federal  Constitution. 

Construing  the  decree  as  we  do,  we  think 
there  is  no  occasion  to  modify  its  terms. 
The  order  in  this  proceeding  will  therefor* 
be  affirmed. 


(234  U.  8.  XB8.) 
RACHEL  B.  BROWN,  Plff.  in  Err., 

V. 

THOMAS  0.  SELFRIDGE. 

Malicious  Prosecution  (f  56*)— Burdeit 
OF  Proof— Malice— Probable  Cause. 
1.  The    burden    of    proving    malice    and 

want  of  probable  cause  rests  upon  the  plain- 
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tiff  in  an  action  for  malicious  prosecution. 

[Ed.    Note.~For    other    cases,    see    Mallcioua 

Prosecution,  Cent.  Di^.  88  112-116 ;  Dec.  Dig.  8  66.*] 

Malicious  Pbosecution  (J  64*)— Proba- 
ble Cause— Pbima  Facie  Case. 

2.  A  prima  facie  showing  of  want  of 
probable  cause  for  swearing  out  a  search 
warrant  charging  that  certain  properly 
stolen  by  persons  unknown  was  concealed 
upon  defendant's  premises  is  not  made  by 
evidence  as  to  the  prosecution  and  the  cir- 
cumstances under  which  the  unsuccessful 
search  was  made  and  the  dismissal  of  the 
proceedings,  together  with  testimony  tending 
to  show  defendant's  good  reputation  for 
honesty  and  integrity,  and  the  injury  to 
her  health  and  occupation. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  88  161-158;    Dec.  Dig.  8  64.*] 

Malicious  Pbosectttion  (8  71*)— Ques- 
tions OF  Law  and  Fact  — Want  of 
Probable  Cause. 

3.  In  clear  cases  the  question  of  want  of 
probable  cause  for  instituting  a  criminal 
prosecution  is  one  of  law  for  the  court 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  86  160-167;    Dec.  Dig.  8  7L*] 

[No.  214.] 

Argued  March  14,  1912.     Decided  April  1 

1912. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Coltmibia  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  directing  a 
Judgment  in  favor  of  defendant  in  an  ac- 
tion for  malicious  prosecution.     Affirmed. 

See  same  case  below,  34  App.  D.  C.  242. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wilton  J.  Ijaiiibert  for  plaintiff  in 
error. 

Messrs.  Henry  E.  Davis,  William  A. 
Gordon,  and  J.  Holdsworth  Gordon  for  de- 
fendant in  error. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  brought  suit  in  the 
supreme  court  of  the  District  of  Coliunbia 
against  the  defendant,  to  recover  damages 
for  malicious  prosecution.     Judgment  was 
Q  entered  in  favor  of  the  defendant,  and  upon 
2  appeal  to  the  court  of  appeals  of  the  Dis- 
•  triet  of  Columbia  this* Judgment  was   af- 
firmed.   34  App.  D.  C.  242.    The  ease  was 
then  brought  to  this  court  upon  proceedings 
in  error. 

The  facts  as  to  the  prosecution  are,  in 
substance:  That  the  plaintiff,  being  the 
keeper  of  a  boarding  house  in  the  city  of 
Washington,  on  or  about  the  26th  day  of 
December,  1907,  and  occupying  certain 
premises  known  as  717  Eighth  street  north- 
west, and  one  Mary  Levy,  were  named  as 
defendants  in  a  proceeding  commenced  by 
Selfridge  in  the  police  court  of  the  Dis- 
trict of  Columbia,  in  which  he  swore  out 


a  search  warrant  for  certain  of  his  prop- 
erty, namely,  twelve  curtains,  of  the  ralue 
of  $300,  which,  he  averred,  had«  within  two 
hundred  days  last  past,  by  4ome  person 
or  persons  unknown,  been  stolen,  taken,  and 
carried  away  out  of  his  possession,  and 
which  he  had  probable  cause  to  suspect^ 
and  did  suspect,  were  concealed  in  the  prem- 
ises of  plaintiff  and  Mary  Levy,  on  Eighth 
street;  that,  under  authority  of  the  search 
warrant,  certain  officers,  accompanied  by 
the  defendant,  proceeded  to  search  the 
premises,  but  did  not  find  the  goods  in 
question,  and  that,  upon  return  of  that  fact 
being  made,  the  proceedings  against  the 
plaintiff  and  Mrs.  Levy  were  noUed  and  the 
case  thus  ended. 

At  the  trial  of  the  case  in  the  supreme 
court,  the  plaintiff  introduced  testimony  as 
to  the  prosecution  and  the  circumstances 
under  which  the  search  was  made,  and  also 
testimony  tending  to'  show  her  good  reputa- 
tion for  honesty  and  integrity,  and  the  in- 
jury to  her  health  and  occupation.  At  the 
conclusion  of  the  plaintiff's  proof,  the  court 
instructed  the  jury  to  return  a  verdict  for 
the  defendant,  upon  the  ground  that  the 
plaintiff  had  failed  to  make  a  prima  facie 
showing  of  want  of  probable  cause,  and 
judgment  was  entered  accordingly. 

The  question  involved,  therefore,  is: 
Was  there  sufficient  proof  of  the  want  of 
probable  cause  to  carry  the  ease  to  the 
Jury?  ^ 

The  testimony  shows  that  when  the  de-  ^ 
fendant  and* officers  executing  the  search* 
warrant  visited  the  house  of  Miss  Brown, 
the  plaintiff,  search  was  made  of  the  prem- 
ises and  also  of  the  trunks  of  the  plain- 
tiff and  of  Mrs.  Levy,  who,  it  seems,  was 
at  the  time  stopping  with  Miss  Brown.  As 
we  have  said,  the   officers  found  nothing. 

The  charge  upon  which  the  search  war- 
rant was  issued  did  not  accuse  either  Miss 
Brown  or  Mrs.  Levy  of  stealing  or  wrong- 
fully taking  the  property  from  the  defend- 
ant, but  stated  that  such  property  waa 
thus  appropriated  by  some  person  unknown, 
within  two  hundred  days  before  the  war- 
rant was  sworn  out,  and  the  belief  of  the 
defendant  was  alleged  that  the  property 
was  concealed  within  the  premises  of  the 
persons  named. 

There  was  testimony  in  the  record  tend- 
ing to  show  that  Miss  Brown  had  not  taken 
the  property  mentioned  or  other  property 
from  the  house  of  the  defendant;  that  she 
was  in  his  employ  for  a  number  of  years, 
and  was  trusted  with  monetary  transac- 
tions, and  otherwise  treated  as  worthy  of 
his  confidence.  The  plaintiff  testified  in 
her  own  behalf,  and  Mrs.  Levy  was  called 
as  a  witness  in  support  of  her  case. 

Tlie  plaintiff  did  not  show  that,  with  her 
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knowledge  or  consent,  the  alleged  stolen 
property  was  not  in  her  house  or  upon  the 
premises  within  the  time  named  in  the 
search  warrant.  Mrs.  Levy,  evidently  not 
an  unwilling  witness,  did  not  testify  thai 
she  had  never  taken  the  goods,  or  that,  so 
far  as  she  knew,  they  were  never  upon  the 
premises  of  the  plaintiff. 

It  is  settled  law  that,  in  an  action  of 
this  kind,  the  hurden  of  proving  malice  and 
the  want  of  probable  cause  is  upon  the 
plaintiff.  This  has  been  the  recognized  law 
of  this  court  and  was  distinctly  stated  in 
the  case  of  Wheeler  v.  Nesbitt,  24  How. 
544,  16  L.  ed.  765,  often  cited  in  cases  of 
this  character,  where  Mr.  Justice  Clifford, 
ei speaking  for  the  court,  said  (p.  551): 
£  "The  plaintiff  must  show  that  the  de- 
*  fendant  acted  from* malicious  motives  in 
prosecuting  him,  and  that  he  had  no  suf- 
ficient reason  to  believe  him  to  be  guilty. 
If  either  of  these  be  wanting,  the  action 
must  fail;  and  so  are  all  the  authorities, 
from  a  very  early  period  to  the  present 
time.  Golding  v.  Crowle,  Sayer,  1;  Farm- 
er V.  Darling,  4  Burr.  1974;  1  Hilliard, 
Torte,  460. 

"It  is  true,  as  before  remarked,  that 
want  of  probable  cause  is  evidence  of  mal- 
ice for  the  consideration  of  the  jury;  but 
the  converse  of  the  proposition  cannot  be 
sustained.  Nothing  will  meet  the  exigen- 
cies of  the  case,  so  far  as  respects  the  al- 
legation that  probable  cause  was  wanting, 
except  proof  of  the  fact;  and  the  onus  pro- 
handi,  as  was  well  remarked  in  the  case 
last  referred  to,  is  upon  the  plaintiff  to 
prove  affirmatively,  by  circumstances  or 
otherwise,  as  he  may  be  able,  that  the  de- 
fendant had  no  reasonable  ground  for  com- 
mencing the  prosecution.  Puroell  v.  Mao- 
Namara,  9  East,  361,  1  Campb.  199,  9  Re- 
vised Rep.  578;  Willans  ▼.  Taylor,  6  Ring. 
184,  3  Moore  &  P.  350,  7  L.  J.  0.  P.  250, 
31  Revised  Rep.  379;  Johnstone  v.  Sutton, 
1  T.  R.  544,  1  Bro.  P.  C.  76,  1  Revised  Rep. 
269,  1  Eng.  Rul.  Cas.  766;  Add.  on  W. 
and  R.  435;  Turner  v.  Ambler,  10  Q.  B. 
267,  16  L.  J.  Q.  B.  N.  S.  158,  6  Jur.  346." 
While  it  is  true  that  the  want  of  prob- 
able cause  it  required  to  be  shown  by  the 
plaintiff,  and  the  burden  of  proof  is  upon 
her  in  this  respect,  such  proof  must  neces- 
sarily be  of  a  negative  character,  and  con- 
cerning facts  which  are  principally  within 
the  knowledge  of  the  defendant  The  motives* 
and  circumstances  which  induced  him  to 
enter  upon  the  prosecution  are  best  known 
to  himself.  This  being  true,  the  plaintiff 
could  hardly  be  expected  to  furnish  full 
proof  upon  the  matter.  She  is  only  re- 
quired to  adduce  such  testimony  as,  in  the 
absence  of  proof  by  the  defendant  to  the 
contrary,    would    afford   grounds    for    pre- 


« 


suming  that  the  allegation  in  this  respect 
is  true.  1  Greenl.  Ev.  §  78.  In  other  words, 
the  plaintiff  was  only  obliged  to  adduce 
such  proof,  by  circumstances  or  otherwise, 
as  are  affirmatively  within  her  control,  and 
which  she  might  fairly  be  expected  to  be 
able  to  produce.  As  Mr.  Justice  Clifford  S 
put  it,  in  Wheeler  v.  Nesbitt,  supra,*  the  • 
plaintiff  must  prove  this  part  of  the  case 
"affirmatively,  by  circmnstances  or  other- 
wise, as  he  may  be  able." 

It  is  contended  by  the  learned  counsel 
for  the  plaintiff  in  error  that  Miss  Brown 
produced  all  the  testimony  in  the  case 
which  she  might  reasonably  be  expected  to 
control,  and  it  is  pertinently  asked.  What 
more  could  she  prove?  We  think  an  in- 
spection of  the  record  furnishes  an  answer 
to  the  question.  With  respect  to  the  search 
warrant,  the  charge  was  not  that  the  plain- 
tiff and  Mrs.  Levy  stole  or  wrongfully  took 
the  property  of  the  defendant,  but  the  be- 
lief of  the  defendant  was  averred  that  the 
property  had  been  by  someone  thus  taken, 
and  was  concealed  in  or  about  the  premises 
of  the  plaintiff  and  Mrs.  Levy.  The  plain- 
tiff could  readily  have  shown  that,  within 
the  time  named  in  the  search  warrant,  so 
far  as  she  knew,  with  the  means  which  sh« 
had  of  information,  the  property  in  ques- 
tion had  never  been  upon  her  premises. 
She  could  have  shown  by  Mrs.  Levy,  whom 
she  produced  as  a  witness,  that  Mrs.  Levy 
did  not  take  the  property  from  the  prem- 
ises of  the  defendant,  and  that  the  prop* 
erty  was  not  upon  the  premises  of  Misf 
Brown  at  any  time,  so  far  as  her  knowl- 
edge and  opportunity  of  knowing  extended* 

Failing  to  adduce  proof  of  the  facts  to 
which  we  have  called  attention,  and,  in 
clear  cases,  the  question  of  probable  eauso 
being  one  of  law,  for  the  court,  we  think 
that  there  was  no  error  in  taking  the  ease 
from  the  jury. 

Judgment  of  the  District  Court  of  Ap- 
peals is  affirmed. 


(B4  U.  8.  Ut.) 

IN  THE  MATTER  OP  THE  PETITION  OP 
H.  H.  LOVING,  Trustee. 

Bankeuptct  (§  440*)— Review— Revisoet 

Pboceedings. 

An  order  establishing  as  a  lien  against 
the  bankrupt  estate  a  claim,  the  validity  of 
which  as  a  general  claim  the  trustee  does 
not  contest,  is  not  reviewable  by  a  circuit 
court  of  appeals,  in  the  exercise  of  its  pow- 
er under  the  bankrupt  act  of  July  1,  1898 
(30  Stat,  at  L.  553,  chap.  641,  U.  S.  Comp. 
Stat.  1901,  p.  3432),  §  24b,  to  superintend 
and  revise  in  matter  of  law  the  proceed- 
ings of  inferior  courts  of  bankrupted,  since 
this  revisory  proceeding  i%  not  intended  as 
a  substitute  for  the  appeal  which  would 
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lie  under  §  25a,  ^ving  appellate  jurisdic- 
tion to  the  circuit  courts  of  appeals  in 
bankruptcy  proceedings. 

[Bd.  Note.— For  othor  easea.  see  Bankruptcy, 
Cent  Dig.  8  915 ;    Dec.  Dig.  8  440.*] 

[No.  216.] 

Submitted  March  16,  1912.    Decided  April 

1,  1912. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  presenting  the  question  as 
to  the  right  of  that  court  to  review  by  re- 
Tisory  petition  an  order  establishing  a  claim 
as  a  lien  against  a  bankrupt  estate.  An- 
swered in  the  negative. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Denis  Mocqnot  for  Loving, 
trustee. 

Mr.  W.  F.  Bradflhaw,  Jr.,  for  the 
American-German  National  Bank. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 
This  case  is  here  upon  certificate  from 

^the  circuit  court  of  appeals  for  the  sixth 

2  circuit. 

•  •  From  the  statement  in  the  certificate  pre- 
eeding  the  question  asked  of  this  court,  it 
appears  that  Loving,  trustee  in  bankruptcy 
of  the  Starks-Ullman  Saddlery  Company,  filed 
a  petition  in  the  circuit  court  of  appalls  to 
revise  in  matter  of  law  an  order  of  the  dis- 
trict court  adjudging  that  the  American- 
German  National  Bank  of  Faducah,  Ken- 
tucky, had  a  lien  under  the  statutes  of  Ken- 
tucky upon  the  property  and  effects  of  the 
bankrupt,  in  the  sum  of  $10,125,  and  in- 
terest.   The  facts  are  stated  as  follows: 

"On  December  4,  1908,  after  the  Saddlery 
Company  had  been  adjudged  a  bankrupt,  and 
the  cause  had  been  referred  to  the  referee 
in  bankruptcy,  the  bank  filed  before  the 
referee  its  proof  of  claim,  verified  by  its 
cashier,  in  which  it  alleged  that  the  bank- 
rupt was  indebted  to  it  in  the  sum  of 
$11,125,  evidenced  by  two  notes,  one  for 
$2,000,  dated  April  20,  1908,  and  due  four 
months  after  date,  and  the  other  for  $8,000, 
dated  July  25,  1908,  and  due  two  months 
after  date,  each  of  which  provided  for  a  rea- 
sonable attorneys'  fee,  and  executed  by  the 
bankrupt  for  unmanufactured  leather  sold 
to  it  for  use  in  carrying  on  its  manufactur- 
ing business.  After  setting  forth  the  nature 
of  this  indebtedness,  the  proof  of  claim  con- 
cluded as  follows:  'Deponent  says  that 
...  by  and  under  the  provision  of  §§ 
2487-2490  of  the  Kentucky  statutes,  the 
claimant  has  a  lien  upon  all  the  property 
and  effects  of  the  bankrupt  involved  in  its 
business,  and  upon  all  the  accessories  con- 
nected therewith,  used  in  its  business,  to  se- 


cure the  payment  of  its  said  indebtedness; 
and  deponent  now  asserts  its  claim  and  lien 
upon  all  such  property  and  effects,  to  se- 
cure the  payment  of  its  said  debt,  includ- 
ing interest  upon  the  notes  from  maturity 
thereof,  and  an  attorneys'  fee,  as  provided 
in  said  notes,  of  10  per  cent  for  the  col- 
lection thereof  by  legal  process.' 

'"Wherefore,  the  affiant  prays  that  the 
claimant's  debt  be  allowed  as  a  lien  claim oo 
against  the  assets  of*this  bankrupt  estate,* 
and  for  all  other  proper  and  equitable  re- 
lief.' 

''The  trustee  in  bankruptcy  thereupon 
filed  exceptions  to  the  allowance  of  this 
claim  in  so  far  as  it  was  made  for  any  sum 
in  excess  of  $10,000  at  the  time  of  the  ad- 
judication of  bankruptcy,  for  various  rea- 
sons set  out  in  the  exceptions,  and  also 
further  objected  and  excepted  to  the  allow- 
ance of  any  part  of  the  said  claim  as  a  lien 
in  favor  of  the  bank  against  the  estate  of 
the  bankrupt,  for  various  reasons  set  forth 
in  the  exceptions.  These  exceptions  of  the 
trustee  concluded  as  follows: 

"'Wherefore,  he  prays  that  said  claim 
be  disallowed  as  a  lien  against  the  property 
of  the  aforesaid  bankrupt,  and  that  it  be 
allowed  as  a  general  claim  only  for  the 
sum  of  two  thousand  ($2,000)  dollars,  with 
interest  from  August  20, 1908,  and  for  eight 
thousand  ($8,000)  dollars,  with  interest 
from  September  26,  1908.' " 

The  referee,  having  heard  the  case  upon 
an  agreed  statement  of  facts,  ordered  that 
the  exceptions  of  the  trustee  be  overruled, 
and  the  claim  of  the  bank  was  established 
and  allowed  as  a  lien  against  the  estate  of 
the  bankrupt.  The  trustee  in  bankruptcy 
thereupon  filed  his  petition  for  review  of  the 
order  of  the  referee  in  the  district  court. 
The  district  court  affirmed  the  order  of  the 
referee,  and  adjudged  the  claim  to  be  in  the 
amount  found,  with  a  lien  for  the  security 
thereof,  as  reported  by  the  referee.  More 
than  ten  days  thereafter,  on  June  30,  1900, 
the  trustee  in  bankruptcy  filed  his  petition 
for  the  revision  of  the  order  of  the  district 
court  in  the  circuit  court  of  appeals,  his 
petition  reciting: 

"That  said  order  was  erroneous  in  matter 
of  law,  in  that  it  adjudged  a  dismissal  of 
your  petitioner's  petition,  and  in  that  it 
adjudged  that  the  American-German  Na- 
tional Bank  of  Faducah  had  any  lien  upon 
any  of  the  property  or  effects  of  the  afore- 
said  bankrupt  by  virtue  of  the  statutes  of  co 
the  state  of  Kentucky  in  such* cases  made  •* 
and  provided,  or  by  virtue  of  any  law  or 
contract. 

"Wherefore  your  petitioner,  feeling  ag- 
grieved because  of  such  order,  asks  that  the 
same  may  be  revised  in  matter  of  law  by 
this   honorable    court    of   appeals   of    the 
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United  States  for  the  sixth  circuit,  aa  pro- 
vided in  §  24b  of  the  bankruptcy  law  of  1898 
[30  Stat,  at  L.  553,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3432]  and  the  rules  and  prac- 
tice in  such  cases  provided." 

In  this  certificate  it  is  said: 

"In  the  brief  filed  in  this  court  in  behalf 
of  the  trustee,  in  support  of  the  petition, 
no  question  is  made  as  to  the  allowance  of 
the  claim  of  the  bank  as  a  general  claim 
against  the  bank  (rupt)>  or  as  to  its 
amount,  the  sole  contention  of  the  trustee 
on  the  merits  being  that  the  district  court 
was  in  error  in  mater  of  law  in  adjudging 
that,  under  the  Kentucky  statutes,  the 
claim  was  secured  by  a  lien  upon  the  prop- 
erty and  effects  of  the  bankrupt." 

The  circuit  court  of  appeals  propounds 
the  question  whether  it  has  jurisdiction  to 
revise  the  order  of  the  district  court  upon 
the  petition  for  revision  filed  under  §  24b  of 
the  bankruptcy  act. 

The  bankruptcy  act  of  1898,  §  24,  gives 
appellate  jurisdiction  to  the  circuit  court  of 
appeals  and  to  this  court  of  controversies 
arising  in  bankruptcy  proceedings,  and  in 
paragraph  b  provides: 

"The  several  circuit  courts  of  appeal  shall 
have  jurisdiction  in  equity,  either  inter- 
locutory or  final,  to  superintend  and  revise 
in  matter  of  law  the  proceedings  of  the 
several  inferior  courts  of  bankruptcy  with- 
in their  jurisdiction.  Such  power  shall 
be  exercised  on  due  notice  and  petition  by 
any  party  aggrieved." 

Section  25  provides  for  appeals  and  writs 
of  error  in  bankruptcy  proceedings  to  the 
circuit  court  of  appeals  and  to  this  court. 
These  sections  of  the  bankruptcy  act  were 
under  consideration  in  this  court  in  the  case 
t.  of  Coder  v.  Arts,  213  U.  S.  223,  53  L.  ed. 
2  772,  29  Sup.  Ct.  Rep.  436,  16  A.  &  E.  Ann. 
*  Cas.  1008,  and  it  was  there  held  that*con- 
troversies  arising  in  bankruptcy  proceedings, 
as  distinguished  from  bankruptcy  proceed- 
ings, were  appealable  to  the  circuit  court  of 
appeals  under  the  court  of  appeals  act  of 
March  3,  1891  [26  Stat,  at  L.  826,  chap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  488] ;  that 
where  a  claim  alleged  to  be  secured  by  a  lien 
upon  the  bankrupt's  estate  was  filed  against 
a  bankrupt  for  allowance,  an  appeal  was 
given  under  §  25a  to  the  circuit  court  of 
appeals,  as  from  a  judgment  allowing  or 
rejecting  a  daim  of  $500  or  over,  and  that 
from  any  final  decision  of  the  circuit  court 
of  appeals  allowing  or  rejecting  a  claim 
coming  within  §  25b,  a  further  appeal  was 
given  to  this  court.  Under  the  decision  of 
this  court  in  that  case  there  can  be  no 
doubt  that  the  bank  in  this  case  instituted 
a  proceeding  in  bankruptcy,  which  was  ap- 
pealable under  §  25a  to  the  circuit  court  of 
appeal!.    The  fact  that  after  the  adjudi* 


cation  of  the  claim  the  trustee  made  no  ob- 
jection to  its  allowance  as  a  valid  claim, 
but  intended  only  to  contest  its  validity  as  a 
lien  upon  the  bankrupt's  estate,  made  no 
difference  as  to  the  appellate  character  of 
the  controversy.  A  bankruptcy  proceeding 
was  instituted  as  to  the  claim  and  its  al- 
leged lien,  as  distinguished  from  a  contro- 
versy arising  in  a  bankruptcy  proceeding* 
and  the  appeal  was  under  §  25a  to  the  cir- 
cuit court  of  appeals.  Coder  v.  Arts,  su* 
pra. 

The  question  now  propounded  is:  Was 
the  trustee  also  entitled  to  a  review  in  the 
circuit  court  of  appeals,  under  §  24b,  by 
petition  for  review?  Under  that  section 
authority,  either  interlocutory  or  final,  is 
given  to  the  circuit  court  of  appeals  to 
superintend  and  revise  in  matters  of  law 
the  proceedings  of  the  inferior  courts  of 
bankruptcy  within  their  jurisdiction.  We 
think  this  subdivision  was  not  intended  to 
give  an  additional  remedy  to  those  whose 
rights  could  be  protected  by  an  appeal  under 
§  25  of  the  act.  That  section  provides  a 
short  method  by  which  rejected  claims  can 
be  promptly  reviewed  by  appeal  in  the, 
circuit  court  of  appeals,  and,  in  certain  J 
cases,  in  •this  court.  The  proceeding  under  * 
g  24b,  permitting  a  review  of  questions  of  law 
arising  in  bankruptcy  proceedings,  was  not 
intended  as  a  substitute  for  the  right  of 
appeal  under  §  25.  Coder  v.  Arts,  supra, 
p.  238.  Under  §  24b  a  question  of  law  only 
is  taken  to  the  circuit  court  of  appeals; 
under  the  appeal  section,  controversies  of 
fact  as  well  are  taken  to  that  court,  with 
findings  of  fact  to  be  made  therein  if  the 
case  is  appealable  to  this  court.  We  do  not 
think  it  was  intended  to  g^ve  to  persons 
who  could  avail  themselves  of  the  remedy 
by  appeal  under  §  25  a  review  by  petition 
under  §  24b.  The  object  of  §  24b  is  rather 
to  give  a  review  as  to  matters  of  law,  where 
facts  are  not  in  controversy,  of  orders  of 
courts  of  bankruptcy  in  the  ordinary  ad- 
ministration of  the  bankrupt's  estate. 

In  our  judgment  the  rule  was  well  stated 
in  Re  Mueller,  68  C.  C.  A.  349,  135  Fed. 
711,  by  Mr.  Justice  Lurton,  then  Circuit 
Judge  (p.  715) : 

"The  'proceedings'  reviewable  [under 
§  24b]  are  those  administrative  orders  and 
decrees  in  the  ordinary  course  of  a  bank- 
ruptcy between  the  filing  of  the  petition 
and  the  final  settlement  of  the  estate,  which 
are  not  made  specially  appealaJble  under 
[§]  25a.  This  would  include  questions  be- 
tween the  bankrupt  and  his  creditors  of  an 
administrative  eharaeter,  and  exclude  such 
matters  as  are  appealable  under  [§]  24a.'* 

We  answer  the  question  certified  in  t^ 
negative. 
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(2M  u.  a  1<0.) 
WESTERN   UNION    TELEGRAPH    COM- 
PANY, Appt, 

V. 

CITY  OF  RICHMOND, 

Telegraphs  and  Telephones  (§  10*)— 
Post  Roads— Municipal  Regulation. 

1.  The  rig^t  of  a  telegraph  eompany  ao- 
«ipting  the  provisioiiB  of  tiie  act  of  July 
S4^  1866  (14  Stat,  at  L.  221,  chap.  230,  Rev. 
Stat.  §§  6263  et  seq.,  U.  S.  Comp.  Stat. 
1001,  p.  3579),  to  construct,  maintain,  and 
operate  lines  over  the  post  roads  of  the 
United  States,  such  as  the  streets  of  Rich- 
mond, Virginia,  are,  is  subject  to  reason- 
able municipal  regulation. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
end  Telepbones.  Cent  Dig.  §  6 ;  Dec.  Dig.  S  10  ;* 
Municipal  Corporations,  Cent  Dig.  S  1487.] 

Telegraphs  and  Telephones  (|  10*)— 
Post  Roads— Municipal  Regulation. 

2.  The  municipal  power  to  mi^e  reason- 
able regulations  respecting  the  occupancy 
of  the  city  streets  by  a  telegraph  compcuiy 
accepting  the  provisions  of  the  act  of  July 
24,  I860,  giving  the  right  to  construct, 
maintain,  and  operate  lines  over  the  post 
roads  of  the  United  States,  is  not  exceeded, 
as  granting  arbitrary  discretion  to  munici- 
pal officers,  by  an  ordinance  which  leaves 
to  the  determination  of  the  city  engineer 
the  size,  quality,  character,  number,  con- 
dition, appearance,  and  manner  of  erection 
of  poles  and  wires,  and  to  the  judgment 
of  other  officials  the  safe^  and  suitable- 
ness of  poles,  wires,  attachments,  insula^ 
tions,  etc.,  and  which  empowers  the  com* 
mittee  on  streets  to  require  permission  to 
be  given  to  others  to  place  lighting  wires 
upon  the  poles,  where,  in  the  committee's 
opinion,  they  will  not  interfere  with  the 
owner's  busness,  and  which  authorizes  such 
eommittee  to  pass  upon  underground  plans, 
and  invests  other  officials  with  supervisory 
powers  over  the  carrying  out  of  such  plans, 
including  the  laying  of  conduits  and  the 
replacement  of  pavements. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  6 ;  Dee.  Dig.  fi  10  ;* 
Municipal  Corporations,  Cent  Dig.  {  1487.] 

Constitutional  Law  (|  292*)--Dub  Pbo- 
CESS  OF  Law  —  Municipal  uxoxtlation 
of  Telxobaph  Companies. 

3.  The  property  of  a  telegraph  company 
accepting  the  provisions  of  the  act  of  July 
24,  1866,  giving  the  right  to  construct, 
maintain,  and  operate,  lines  over  the  post 
roads  of  the  United  States,  is  not  taken 
without  due  process  of  law  by  a  municipal 
ordinance  which  demands  as  a  oondition  of 
the  establishment  of  poles  and  conduits  in 
the  city  streets  that  positions  shall  be  re- 
served upon  the  poles  for  the  city's  wires, 
and  that  underground  conduits  shall  pro- 
ride  for  30  per  cent  increase,  and  shall  car- 
ry the  city's  wires  free  of  charge,  one  duct 
being  reserved  for  them,  and  that  space  be 
left  in  the  conduits  for  the  wires  of  third 
parties,  to  be  used  on  permission  by  the  city 
and  compensation,  and  which  provides  for 
moving  the  conduits  when  necessary,  at 
iha  company's  expense,  and  imposes  a  spe- 


cific money  charge  for  each  pole  or  under- 
ground mile  of  wire. 

[Ed.  Note.«-For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S  807;    Deo.  Dig.  S  292.^ 

CQNffTITUTIONAL  LaW    ({  287*)— DUK  PBO- 

CEss  OF  Law  —  Municipal  Chabgs  on 

Poles  and  Wibes. 

4.  An  annual  municipal  charge  of  $2 
per  pole,  and  the  same  sum  for  each  mile 
of  underground  wire,  which  has  been  paid 
for  many  years  without  complaint,  cannot 
be  said  to  be  so  unreasonable  as  to  deny 
due  process  of  law  to  a  telegraph  company 
occupying  the  city  streets  imder  the  au- 
thority of  the  act  of  July  24,  1866,  giving 
the  telegraph  companies  accepting  its  pro- 
visions the  right  to  construct,  maintain, 
and  operate  lines  over  the  post  roads  of  the 
United  States. 

[Bd.  Note.^For  other  cases,  see  Constltntional 
Law,  Cent  Dig.  fi§  831,  906;    Dec  Dig.  S  287.*] 

Municipal  Cobpobations  (|  111*)— Obdi- 

NANCES— Invalid  in  Pabt. 

6.  The  possible  invalidity  under  the  Fed- 
eral Constitution  of  the  penalties  prescribed 
by  a  municipal  ordinance  for  violation  of 
its  provisions  regulating  the  occupancy  of 
the  citv  streets  by  a  telegraph  company 
which  has  accepted  the  provisions  of  the 
act  of  July  24,  1866,  living  the  right  to 
construct,  maintain  and  operate  lines  over 
the  post  roads  of  the  United  States,  does 
not  defeat  the  other  provisions,  where  the 
penalties  are  separable  from  the  rest  of 
the  ordinance. 

[Bd.  Note.— For  other  eases,  see  Mnnlclpal  Cor- 
porations, Cent  Dig.  SS  M6-266 ;   Dec  Dig.  S  lll.*l 

TELEGBAPHS    iUND    TELEPHONES    (|    10*)  — 

Post  Roads— MxmioiPAL  Bbgulation. 

6.  Limiting  by  municipal  ordinance  the 
privilege  of  a  telegraph  company  as  to  con- 
duits to  fiiteen  years,  and  providing  that 
after  that  time  the  city  may  impose  such 
restrictions,  conditions,  and  charges  as  it 
sees  fit,  or  may  order  the  conduits  re- 
moved, cannot  be  regarded  as  an  attempt  to 
make  the  telegraph  company  contract  itself 
out  of  the  benefit  of  the  act  of  July  24, 
1866,  under  which  it  has  the  right  to  con- 
struct, maintain,  and  operate  lines  over  the 
post  roads  of  the  United  States,— especially 
m  view  of  an  amendment  to  the  ordinance, 

groviding  that  none  of  its  obligations  shall 
iterfere  with  rights  under  that  act. 
[Ed.    Note.— For   other  cases,   see   Telegraphs 
and  Telephones,  Cent.  Dig.  S  6 ;    Dec  Dig.  S  10 1* 
Municipal  CoriK>ratlon8,  Cent.  Dig.  §  1487.] 

[No.  195.] 

Argued  March  0  and  7, 1012.   Decided  April 

1,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Virginia  to  review  a  decree  dismissing 
ft  bill  to  restrain  the  enforcement  of  a  mu- 
micipal  ordinance  regulating  the  occupancy 
of  the  city  streets  by  a  telegraph  companj. 
Affirmed. 

See  same  case  below,  178  Fed.  310. 
Tha  facts  are  stated  in  the  opinion* 


•For  other  oases  see  same  topic  it  §  nitmbbb  In  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
32  S.  C— 29. 
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Messrs.  Rash  Taggart  and  A.  L.  HoUa- 
day  for  appellant. 
^     Mr.  H.  R.  Pollard  for  appellee. 

9 

*  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity,  filed  on  June  21, 
1904,  to  restrain  the  enforcement  of  an 
ordinance  of  September  10,  1805,  codified  as 
chapter  88  of  the  ordinances  of  Richmond, 
and  amended  March  16,  1902,  and  Decem- 
ber 18,  1903.  The  plaintiff  alleges  that  the 
ordinance  infringes  its  rights  under  the  act 
of  July  24,  1866,  chap.  230,  14  Stat  at  L. 
221  (Rev.  Stat  §§  5263  et  seq.,  U.  S.  Comp. 
Stat  1901,  p.  3579),  and  under  article  1, 
§  8  (the  commerce  clause),  and  the  14th 
Amendment  of  the  Constitution  of  the 
United  States.  The  circuit  court  dismissed 
the  bUl  (178  Fed.  310),  and  the  plaintiff 
appealed.  The  act  of  Congress  gives  to 
telegraph  companies  that  accept  its  pro- 
visions the  right  to  construct,  maintain,  and 
operate  lines  over  the  post  roads  of  the 
United  States,  such  as  the  streets  of  Rich- 
mond concerned  are  admitted  to  be.     Rev. 

9  Stat  §  3964,  act  of  March  1,  1884,  chap. 

2  9,  23  Stat  at  L.  3,  U.  S.  Comp.  SUt  1901, 

*  p.  2707.  *  Some  of  the  objections  to  the 
ordinance  are  based  upon  this  statute  and 
some  are  not;  we  take  them  as  they  come. 

By  §  1  poles  and  wires  are  not  to  be  put 
up  "until  the  city  engineer  shall  have  first 
determined  the  size,  quality,  character,  num- 
ber, location,  condition,  appearance,  and 
manner  of  erection  of  the  same.  By  f  4 
the  committee  on  streets  may  require  per- 
mission to  be  given  to  others  to  place  upon 
the  poles  light  current  wires  which,  in  the 
Conmiittee's  opinion,  will  not  unreasonably 
interfere  with  the  owners'  business;  terms, 
if  not  agreed  upon,  to  be  submitted  to  arbi- 
tration. By  §  16  the  chief  of  the  fire  de- 
partment and  the  superintendent  of  fire 
alarm  and  police  telegraph  are  to  inspect 
poles  and  wires,  and  if  a  pole  is  unsafe,  or 
the  attachments  or  insulations,  etc.,  are 
unsuitable  or  unsafe,  are  to  require  them 
to  be  altered  or  replaced  and  removed,  with 
a  fine  for  each  day's  failure  to  obey  the 
order.  By  §  26  violation  of  any  provision, 
or  failure  to  obey  any  requirement  made 
under  the  ordinance  by  the  city  engineer 
or  the  just-named  superintendeht  or  chief, 
if  not  specially  fined,  is  to  be  fined  from 
ten  to  five  himdred  dollars  a  day,  by  the 
police  justice.  Finally,  by  f  28,  as  amended 
in  1903,  all  overhead  wires  within  a  certain 
territory  are  to  be  removed,  and  within  two 
months  plans  for  conduits  are  to  be  sub* 
mitted  to  the  eonunittee  on  streets  and 
Shoekoe  eredc,  showing  location,  plan,  sise, 
construction,  and  material.  These  plans 
Biay  be  altered  or  amended  by  the  commit- 


tee, and  when  satisfactory  to  it  are  to  be 
followed  by  the  owner  of  the  wires  in  a 
manner  satisfactory  to  the  city  engineer. 
The  pavements  are  to  be  replaced  and  kept  in 
repair  to  his  satisfaction  and  the  city  saved 
harmless  from  damages.  The  conduits  are 
to  provide  for  an  increase  of  30  per  cent, 
not  to  be  occupied  by  third  parties  without 
consent  of  the  conmiittee  and  compensation,  ^ 
but  the  wires  of  the  city  to  be  carried  free,  g 
one  duct  being ^ reserved  for  them.  The* 
location,  size,  shape,  and  subdivision  of  the 
conduits,  the  material  and  manner  of  con- 
struction, must  be  satisfactory  to  the  city 
engineer,  and  the  work  of  laying  under- 
ground conduits  is  to  be  under  the  direction 
and  to  the  satisfaction  of  the  superinten- 
dent of  fire  alarm  and  police  telegraph. 

All  these  provisions  are  objected  to  as 
subjecting  the  appellant  to  an  arbitrary 
discretion, — ^in  §  1,  that  of  the  city  engi- 
neer as  to  the  poles;  in  §  4,  that  of  the 
committee  on  streets  as  to  the  use 
of  the  poles;  in  §  16,  that  of  the 
chief  and  superintendent  mentioned  as 
to  not  only  the  safety  of  the  poles  and 
wires,  but  the  unsuitableness  of  the  latter, 
or  their  attachments,  insulation,  or  appli- 
ances; in  §  28,  that  of  the  committee  on 
streets  as  to  underground  plans,  that  of 
the  superintendent  of  fire  alarm  as  to  laying 
the  conduits,  and  that  of  the  city  engineer 
as  to  the  replacement  of  pavement  in  the 
streets,  and  the  carrying  out  of  the  plans  in 
all  the  details  just  stated.  It  is  argued 
also  that  by  §  26  the  appellant  is  subjected 
to  further  requirements  without  limit  from 
the  officers  named,  but  this  argument  may  be 
dismissed,  the  requirements  referred  to  be- 
ing only  those  "made  under  this  chapter;" 
that  is,  specifically  authorized  in  the  other 
sections  to  which  we  have  referred.  Again, 
the  objections  are  not  to  be  fortified  by  those 
decisions  that  turn  on  the  power  to  dele- 
gate legislative  functions.  United  States  v. 
Grimaud,  220  U.  S.  506,  55  L.  ed.  563,  31 
Sup.  Ct  Rep.  480.  We  have  been  shown 
no  ground  for  supposing  that  the  ordinance 
exceeded  the  power  of  the  legislature  to  au- 
thorize, or  of  the  city  to  enact,  unless  it 
interferes  with  some  special  paramount 
right  of  the  appellant.  The  bill  is  brought 
wholly  on  the  ground  that  the  appellant  has 
such  rights  that  no  state  legislation  can 
touch.  Unless  it  has  them,  there  is  noth- 
ing in  the  Constitution  of  the  United  States 
to  prevent  the  grant  of  these  discretionary 
powers  to  the  committees  and  officers  named. 
Davis  V.  MassachusetU,  167  U.  S.  43,  42  ao 
L.  ed.  71,  17  Sup.  Ct  Rep.  731;  GundlingS 
.T.  Chicago,  177  U.  S.  183,  44  L.  ed.  726,* 
20  Sup.  Ct  Rep.  633,  Fischer  v.  St  Loui% 
194  U.  S.  361,  371,  48  L.  ed.  1018,  1023,  24 
Sup.  Ct  Rep.  673;  Prentis  v.  Atlantic  Coast 
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Line  Co.  211  U.  S.  210,  225,  63  L.  ed.  150, 
168,  29  Sup.  Ct.  Rep.  67. 

The  appellant  says  that  it  has  the  right 
to  occupy  the  streets  of  Richmond  under  the 
act  of  Congress,  and  therefore,  although  sub- 
ject to  reasonable  regulation,  it  cannot  be 
subjected  to  a  discretion  guided  by  no  rules. 
Neither  branch  of  this  proposition,  as  ap- 
plied to  this  case,  commands  our  assent.  To 
begin  with  the  end,  while  it  is  true  that 
rules  are  not  laid  down  in  terms,  they  are 
implied  so  far  as  there  need  to  be  any. 
If  the  committee  and  officers  do  their  duty, 
there  is  no  room  in  the  questions  left  to 
them  for  arbitrary  whim.  They  are  to 
exercise  their  judgment  on  the  suitableness, 
safety,  etc.,  of  the  places,  poles,  and  wires 
by  the  criteria  that  would  be  applied  by 
all  persons  skilled  in  such  affairs  who 
should  seek  to  reconcile  the  welfare  of  the 
public  and  the  instalment  of  the  plant.  The 
objection  that  other  motives  may  come  in 
is  merely  that  which  may  be  made  to  all  au- 
thority,— that  it  may  be  dishonest, — an  ob- 
jection that  would  make  government  im- 
possible if  it  prevailed.  It  is  said  that  the 
ordinance  should  confine  the  committee  and 
officers  to  finding  whether  required  and 
specified  facts  exist.  But  not  only  is  it  im- 
possible to  set  down  beforehand  every  par- 
ticular fact  that  may  have  to  be  taken  into 
account,  but,  in  case  of  dishonesty,  it  would 
do  no  good.  We  are  of  opinion  that  the 
ordinance  is  not  unreasonable  as  a  grant  of 
arbitrary  power.  Regulations  very  like 
these  were  upheld,  so  far  as  they  presented 
Federal  questions,  against  a  company  as- 
sumed to  have  a  right  to  use  the  streets,  in 
Missouri  ex  rel.  Laclede  Gaslight  Co.  v. 
Murphy,  170  U.  S.  78,  99,  42  L.  ed.  965,  964, 

18  Sup.  Ct.  Rep.  605.    See  also  Wilson  v. 
Eureka  City,  173  U.  S.  32,  43  L.  ed.  603, 

19  Sup.  Ct.  Rep.  317. 

In  view  of  what 'we  have  said  and  the 
appellant's  admission  that  it  is  subject  to 
o  reasonable  regulation,  it  would  be  unneces- 
S  lary  to  consider  its  rights  under  the  act  of 
*  Congress  but  for  some  further  complaint 
that  the  appellant's  property  is  taken  with- 
out due  process  of  law.  That  complaint 
opens  the  question  what  property  the  ap- 
pellant has.  The  act  of  Congress,  of  course, 
conveyed  no  title,  and  did  not  attempt  to 
found  one  by  delegating  the  power  to  take 
by  eminent  domain.  Western  U.  Teleg.  Co. 
V.  Pennsylvania  R.  Co.  195  U.  S.  540,  674, 
49  L.  ed.  312,  324,  25  Sup.  Ct.  Rep.  133, 
1  A.  &  E.  Ann.  Cas.  517.  It  made  the  erec- 
tion of  telegraph  lines  free  to  all  submitting 
to  its  conditions,  as  against  an  attempt  by 
a  state  to  exclude  them  because  they  were 
foreign  corporations,  or  because  of  its  wish 
to  erect  a  monopoly  of  its  own.  Pensacola 
Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U.  S. 


I  1,  24  L.  ed.  708.  It  has  been  held  to  pre- 
vent a  state  from  stopping  the  operation  of 
lines  within  the  act  by  injunction  for  failure 
to  pay  taxes.  Western  U.  Teleg.  Co.  v. 
Atty.  Gen.  125  U.  S.  630,  31  L.  ed.  790,  8 
Sup.  Ct.  Rep.  961.  But  except  in  this  nega- 
tive sense,  the  statute  is  only  permissive^ 
not  a  source  of  positive  rights.  The  in- 
ability of  the  state  to  prohibit  the  appel- 
lant from  getting  a  foothold  within  its 
territory,  both  because  of  the  statute  and  of 
its  carrying  on  of  commerce  among  the 
states,  gives  the  appellant  no  right  to  use  the 
soil  of  the  streets,  even  though  post  roada, 
as  against  private  owners,  or  as  against 
the  city  or  state,  where  it  owns  the  land. 
St.  Louis  V.  Western  U.  Teleg.  Co.  148  U. 
S.  92,  101,  37  L.  ed.  380,  384,  13  Sup.  Ct. 
Rep.  486,  s.  a  149  U.  S.  465,  37  Ia  ed. 
810,  13  Sup.  Ct.  Rep.  990;  Richmond  v. 
Southern  Bell  Teleph.  &  Teleg.  Co.  174  U.  8. 
761,  771,  43  L.  ed.  1162,  1166,  19  Sup.  Ct 
Rep.  778;  Atlantic  &  P.  Teleg.  Co.  v.  Phila- 
delphia, 190  U.  S.  160,  163,  47  L.  ed.  995, 
999,  23  Sup.  Ct  Rep.  817;  Hudson  County 
Water  Co.  v.  McCarter,  209  U.  S.  349,  357, 
62  L.  ed.  828,  832,  28  Sup.  Ct.  Rep.  529, 
14  A.  A  E.  Ann.  Cas.  560. 

The  only  ground  of  title  disclosed  by  the 
appellant  is  the  act  of  1866,  coupled,  per- 
haps, with  the  fact  that  its  lines  are  es- 
tablished. The  rights  of  the  city  to  tha 
streets  are  left  a  little  vague,  but  the  bill 
assumes  that  they  are  such  as  to  authorize 
the  charge  of  a  reasonable  rental,  on  the 
principle  of  St.  Louis  v.  Western  U.  Teleg 
Co.  148  U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ci.  ^ 
Rep.  485.  Any  license  that  the  city  may^ 
I  have^granted  as  owner  or  representative  of  • 
the  owner  of  the  public  easement  or  other- 
wise may  be  assumed  to  have  been  revoked, 
and  so  far  as  the  city's  title  is  infringed  by 
the  appellant,  nothing  appears  to  limit  the 
city's  right  to  insist  upon  it,  as  fully  as  a 
private  owner  might.  Leaving  the  question 
of  title  on  one  side,  except  so  far  as  to  note 
that  the  appellant  does  not  show  one,  and 
that  the  city  has  power  to  admit  it  to  the 
highways,  the  other  regulations  complaiofti 
of  do  not  violate  the  appellant's  consti- 
tutional rights. 

When  the  appellants,  without  the  right 
to  exercise  the  power  of  eminent  domain, 
desires  to  occupy  land  belonging  to  others, 
prima  facie  it  must  submit  to  their  terms. 
We  assume,  as  we  have  said,  that  the  jcity  has 
some  interest  in  the  streets  that  is  affected 
by  the  presence  or  by  the  establishment  of 
conduita  or  poles.  If  it  demands,  as  a  con- 
dition of  its  assent,  as  it  does  by'  §  6,  that 
positions  shall  be  reserved  upon  the  poles 
for  the  city,  and  by  f  28,  that  provision  shall 
be  made  for  30  per  cent  increase,  and  that 
the  city's  wires  shall  be  carried   free  oi 
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charge,  one  duct  being  reserved  for  them, 
it  is  within  its  rights.  Even  assuming,  as 
seems  to  be  implied  by  some  of  the  language 
in  St.  Louis  y.  Western  U.  Teleg.  Co.  148 
U.  S.  92,  104,  105,  37  L.  ed.  380,  385,  386, 
13  Sup.  Ct.  Rep.  485;  Western  U.  Teleg. 
Co.  V.  Atty.  Gen.  125  U.  S.  530,  31  L.  ed. 
700,  8  Sup.  Ct.  Rep.  061,  that,  in  conse- 
quence of  the  act  of  Congress,  the  city  is 
restricted  to  reasonable  demands,  the  forego- 
ing requirements  do  not  seem  to  us  unrea- 
sonable, in  view  of  the  position  of  the  par- 
ties. The  city  must  use  these  poles  and 
oonduits  or  others,  and  it  is  not  unfair  that 
it  should  avoid  the  expense  and  additional 
burden  of  a  seperate  system,  and  insist  on 
getting  the  help  it  needs  from  the  system 
already  there.  See  Postal  Teleg.  Cable  Co. 
T.  Chicopee,  207  Mass.  341,  32  L.R.A.(N.S.) 
007,  03  N.  £.  027.  It  is  no  suflScient  objec- 
^  tion  that,  from  the  point  of  view  of  rental, 
fe-the  burden  on  certain  poles  may  vary  in  a 
•  proportion  different  from  the  value*of  those 
poles.  The  notion  of  rental  cannot  be 
used  thus  to  restrict  the  conditions  that  may 
be  imposed.  The  conditions  are  reasonable 
with  reference  to  the  occupation  of  the 
streets,  considered  as  a  whole,  and  are  not 
made  otherwise  by  the  fact  that  there  is  also 
a  specific  money  charge  for  each  pole  or 
underground  mile  of  wire. 

The  requirement  that  space  be  left  in  the 
eonduits  for  wires  of  third  parties,  to  be 
used  upon  permission  by  the  city  and  com- 
pensation (§§  4,  28),  is  merely  another  in- 
eident  of  the  necessity  for  insisting  upon  a 
single  system.  It  would  seem  not  to  be 
unreasonable  for  legislation,  apart  from  any 
question  of  property  rights,  to  require  that 
a  single  conduit  should  contain  all  the  wires 
under  a  street.  When  the  legislature  also 
is  fixing  the  terms  on  which  it  will  yield  a 
property  right,  the  validity  of  the  condition 
becomes  doubly  clear.  So,  a  provision  in  § 
28  for  moving  or  altering  eonduits  at  the 
appellant's  expense,  upon  notice  from  the 
oity  that  the  change  is  necessary  for  the 
construction  or  repair  of  gas,  sewer,  or 
water  mains.  These  items  seem  to  us  as 
easily  justified  as  the  order  to  put  the  wires 
underground,  the  legality  of  which  the  ap- 
pellant fully  admits. 

The  money  charges  of  $2  per  pole  and  the 
same  sum  per  mile  of  underground  wire 
are  found  fault  with.  g§  10,  32.  Many  of 
the  cases  relied  upon  by  the  appellant  are 
eases  turning  on  the  limitations  to  the 
powers  of  the  municipality.  But,  a^  we 
have  saidf  this  bill  is  brought  on  the  theory 
that  any  such  legislation  by  the  state  would 
be  bad  under  the  Constitution  and  act  of 
Congress, — ^not  upon  the  suggestion  that  the 
eity  of  Richmond  is  acting  ultra  vires*  If 
the  city  could  be  authorized  to  do  what  it 


has  done,  we  must  assume  that  it  is  ac^ 
ing  within  its  powers.  Taking  up  the  ques- 
tion, so  limited,  we  agree  with  the  court  be- 
low that  after  the  appellant,  as  is  found, 
has  paid  the  charges  without  complaint,  for  ^ 
many  years,  it  would  require  something^ 
more, than  a  mere  protest  now  to  induce* 
us  to  find  it  unreasonable.  The  sum  is  not 
so  great  as  has  been  charged  and  sustained 
heretofore.  St.  Louis  v.  Western  U.  Teleg. 
Co.  148  U.  S.  92,  104,  37  L.  ed.  380,  385, 
13  Sup.  Ct.  Rep.  485,  s.  c.  140  U.  S.  465, 
37  L.  ed.  810,  13  Sup.  Ct.  Rep.  090;  Postal 
Teleg.  Cable  Co.  v.  Baltimore,  156  U.  S. 
210,  30  L.  ed.  300,  15  Sup.  Ct.  Rep.  356; 
Memphis  v.  Postal  Teleg.  &  Cable  Co.  01 
C.  C.  A.  135,  164  Fed.  600,  16  A.  &  E.  Ann. 
Cas.  342. 

There  is  the  frequently  recurring  conten- 
tion  that  the  ordinance  is  void  because  of 
the  great  penalties  that  may  be  incurred 
in  the  time  necessary  to  test  its  legality* 
Especially  mentioned  is  §  27,  as  amended  in 
1002,  which  imposes  a  fine  of  from  $100  to 
$500  for  each  pole  remaining  after  the  tiina 
set  for  their  removal,  and  of  from  $100  to 
$500  for  every  week  thereafter.  It  does  not 
look  as  if  the  penalties  in  this  ordinance 
were  established  with  a  view  to  prevent  the 
appellant  from  resorting  to  the  Federal 
courts,  nor  do  we  apprehend  that  an  attempt 
will  be  made  to  enforce  them  in  respect  to 
the  past.  But  the  penalties  are  separabla 
from  the  rest  of  the  ordinance,  and  if  an  op- 
pressive application  of  them  should  be  at- 
tempted, it  will  be  time  enough  then  for  the 
appellant  to  file  its  bill.  United  States  ez 
rel.  Atty.  Gen.  v.  Delaware  &  H.  Co.  21 3  U. 
S.  366,  417,  53  L.  ed.  836,  852,  20  Sup.  Ct 
Rep.  527;  Grenada  Lumber  Co.  v.  Missis- 
sippi, 217  U.  S.  433,  443,  54  L.  ed.  826,  831» 
30  Sup.  Ct.  Rep.  535. 

One  more  objection  to  the  ordinance  is 
found  in  §  31,  which  libiits  the  privilege  as 
to  the  conduits  to  fifteen  years,  and  provides 
that  after  that  time  the  city  may  put  such 
restrictions,  conditions  and  charges  as  it 
sees  fit,  or  may  order  the  conduits  removed. 
It  seems  to  be  thought  that  this  is  an  a^ 
tempt  to  make  the  appellant  contract  itself 
out  of  the  benefit  of  the  act  of  Congress. 
What  we  have  said  will  show  some  reason  for 
not  so  regarding  the  ordinance;  and  as  an 
amendment,  §  34,  adopted  since  the  bill  waa 
filed,  provides  that  none  of  the  obligations, 
etc.,  of  the  chapter,  shall  interfere  with 
rights  under  the  act  of  1866,  the  appellant's 
position  would  be  no  worse  by  reason  of  its 
complying  with  what  it  cannot  help.  Wet* 
think  it^unnecessary  to  discuss  the  bill  in** 
greater  detail  to  show  that  it  cannot  be 
maintained. 

Decree  dismissing  bill  affirmed. 


1911. 
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(ta  n.  8. 178.) 

WORLD'S    FAIR    MINING     COMPANY, 

Plff.  in  Err., 

T. 

FRANK  POWERS  and  Josephine  Powers. 

Minis  and  Minebals  (§  54*)— Sale— Peb- 
FOBMANCE— Conditions. 

1.  The  deposit  of  the  net  proceeds  from 
ores  in  a  designated  bank,  to  be  credited  on 
the  purchase  price,  as  stipulated  in  a  con- 
tract for  the  sale  of  mines,  under  which 
the  purchaser  was  given  possession  and  the 
deed  was  placed  in  escrow,  to  be  delivered 
upon  performance  of  his  undertakings,  is  a 
condition  concurrent  with  the  obligation  ol 
the^  vendor  to  allow  the  purchaser  to  re- 
main in  possession,  and  precedent  to  the 
vendor's  obligation  to  convey. 

rSd.   Note.— For   other   cases,    see  Mines    and 
Minerals,  Cent.  Dig.  S5  149-152;    Dec.  Dl«.  S  54.*] 

Mines   and   Minebals    (§   64*)  — Sale  — 
Beeaoh  by  Pubchaseb- Excuse. 

2.  The  purchaser  in  possession  under  a 
contract  for  the  sale  of  mines  by  which 
the  deed  was  placed  in  escrow,  and  the 
purchaser  required  to  deposit  in  a  desig- 
nated bcmk  the  net  proceeds  from  the  ores, 
to  be  credited  upon  the  purchase  price,  can- 
not claim  damages  for  his  dispossession  by 
the  vendor  because  of  the  failure  to  make 
such  deposits,  without  showing  a  valid  ex- 
cuse therefor. 

[Bd.   Note.— For   other   cases,    see  Mines   and 
Minerals,  Cent  Dig.  S9  149-152;    Dec.  Dig.  S  «.•] 

Mines  and  Minebals  (§  64*)— Sale— Ex- 
cuse FOB  Failubb  to  Pebfobm. 

3.  The  breach  by  the  purchaser  in  pos- 
session under  a  contract  for  the  sale  of 
mines,  of  his  agreement  to  deposit  the  net 
Droceeds  from  the  ores  in  a  designated 
bank,  to  be  credited  upon  the  purchase 
price,  is  not  excused  by  attachment  pro- 
ceedings and  other  acts  of  the  vendor,  hin- 
dering, but  not  preventing,  performance. 

[Bd.  Note.— For  other'  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  SS  149-152;    Dec.  Dig.  §  54.*] 

[No.  207.] 

Argued  March  11  and  12,  1912.     Decided 

AprU    1,   1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  the  First  Judicial  District 
in  that  territory,  directing  a  verdict  for 
the  defendants  in  an  action  by  a  purchaser 
of  mines  to  recover  damages  for  disposses- 
sion by  the  vendors.    Affirmed. 

See  same  case  below,  12  Ariz.  285,  100 
Pac.  957. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  H.  Hereford  and  F.  E. 
Curley  for  plaintiff  in  error. 

Mr.  Bngene  S.  Ives  for  defendants  in 
9  error. 

*    ^  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 
This  is  an  action  brought  by  the  plain- 


titr  in  error  upon  a  contract  made  by  the 
defendants  in  error,  hereafter  called  Pow- 
ers, with  one  Ferguson,  and  assigned  to  the 
plaintiff  in  error.  The  contract  was  for 
the  sale  of  some  mines  known  as  the 
World's  Fair  Group.  Powers  agreed  to 
place  a  deed  of  the  mines  in  escrow  in  the 
Arizona  National  Bank  of  Tucson  within 
ninety  days,  to  be  delivered  on  performance 
of  the  undertakings  on  the  other  side.  Fer- 
guson was  to  begin  work  within  ninety 
days,  and  to  go  on  at  a  minimum  rate  un- 
til 1,000  feet  had  been  done.  All  ore  taken 
or  stoped  out  below  the  main  level,  and 
all  ores  then  on  the  dumps,  were  to  be 
milled,  concentrated,  or  leached  on  the 
grounds,  $12  per  ton  being  allowed  to  Fer- 
guson for  such  treatment.  On  all  ores,  if 
any  should  be  extracted,  better  adapted  to 
be  shipped  directly  to  a  smelter,  and  upon 
all  concentrates,  a  further  allowance  to 
the  extent  of  the  shipping  and  smelting 
charges  was  to  be  made.  Ferguson  agreed 
to  ship  the  products  "and  after  the  deduc- 
tion of  the  said  shipping  and  smelter 
charges,  to  deposit  in  trust  in  the  Arizona 
National  Bank,  Tucson,  Arizona,  the  net 
proceeds  therefrom,  the  same  to  remain  in 
trust  in  said  bank  until  the  expiration  of 
this  agreement,  which  shall  be  upon  the 
completion  of  the  aforesaid  1,000  feet  of 
work,  or  until  such  time"  as  Ferguson 
should  pay  Powers  $450,000  and  deliver  to 
him  one  quarter  of  the  full-paid  stock  of  a 
company  that  Ferguson  agreed  to  form  for 
working  the  mines,  the  moneys  deposited 
in  trust  thereupon  to  be  Ferguson's.  The 
agreement  was  to  be  void  if  Ferguson  did 
not  begin  and  prosecute  the  work  in  the 
manner  and  at  the  rate  agreed  upon,  and 
in  that  event  all  permanent  improvements 
were  to  belong  to  Powers. 

By  a  subsequent  modification  of  April  15,  n 
1904,  it  was  agreed  that  the  money  de-S 
posited  in  the  Arizona  National  *  Bank  * 
should  at  once  belong  to  and  be  at  the  dia* 
posal  of  Powers,  and  be  credited  upon  the 
$450,000,  the  other  party  being  released 
from  further  liability  upon  the  amounts. 
On  the  same  date  deeds  from  Powers  to 
Ferguson,  and  from  Ferguson  and  the  Lon- 
don &  Glasgow  Development  Company,  his 
assignee,  to  the  World's  Fair  Mining  Com- 
pany, were  placed  in  escrow  by  Powers  and 
Ferguson  in  the  Arizona  National  Bank, 
with  instructions  that  upon  demand  by 
Powers  in  writing  the  bank  should  appoint 
a  person  to  ascertain  whether  there  had 
been  a  breach  of  agreement  on  the  other 
side,  and  if  he  should  certify  other  breaches 
or  a  failure  to  deposit  the  returns  from 
ores,  less  the  allowances,  for  more  than 
fifteen  days  after  the  receipt  of  the  returns, 
then  Powers's  deed  was  to  be  given  back 
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and  tbe  other  deed  destroyed.  There  were 
also  proTisions  that,  in  case  of  performance, 
the  bank  should  deliver  the  deeds.  Before 
April  15,  Ferguson  and  his  assignee  had 
been  in  possession  and  at  work.  Shortly 
after  that  date  the  World's  Fair  Mining 
Company  went  on  with  the  business.  On 
June  6,  1904,  it  received  several  thousand 
dollars  proceeds  from  ores,  and  deposited 
them  in  the  First  National  Bank  of  Nogales, 
to  its  own  account.  The  money  not  having 
been  deposited  in  the  Arizona  National 
Bank,  and  Powers  being  dissatisfied  witii 
the  conduct  of  the  plaintiffs  predecessors, 
who  also  seem  to  have  failed  to  deposit  as 
agreed,  on  June  11  lie  brought  suit  and 
garni sheed  the  Nogales  account.  The  com- 
pany kept  on  at  work,  but  on  July  25  Pow- 
ers took  forcible  possession  of  the  mines. 
Subsequently  this  action  was  brought. 

At  the  trial  the  plaintiff  offered  in  evi- 
dence the  record  of  the  attachment  suit,  but 
the  court  excluded  it  and  directed  a  ver- 
dict for  the  defendant  on  the  ground  that 
the  deposit  in  the  Arizona  National  Bank 
was  a  condition  concurrent  with  or  pre- 
oo  eedent  to  the  obligation  of  Powers  to  go 
^  on  with  the  contract,  and  that  the  declara- 
*  tion  did* not  disclose  an  excuse  for  the 
plaintiff's  breach;  that  it  did  not  purport 
to  admit  a  failure  or  to  allege  that  such 
failure  was  due  to  Powers.  The  supreme 
court  of  the  territory  took  the  same  view 
and  affirmed  the  judgment,  as  the  plaintiff, 
on  its  attention  being  called  to  the  matter 
at  the  trial,  had  not  seen  fit  to  amend. 

The  exclusion  of  the  evidence  and  the  di- 
rection to  the  jury  both  turn  on  the  same 
point,  and  call  for  an  analysis  of  the  plead- 
ings so  far  as  material.  The  declaration 
states  the  contracts,  assignments,  and 
escrow,  and  the  other  facts  that  we  have 
mentioned;  that  Powers  brought  the  suit 
with  the  intent  to  break  and  abrogate 
the  contract;  that  therein  he  alleged  a  debt 
of  the  London  &  Glasgow  Development  Com- 
pany for  $6,017,  and  one  of  the  present 
plaintiff  for  $8,000;  that  by  his  garnish- 
ment and  an  injunction  that  he  obtained  for 
a  time  he  sought  to  prevent  the  plaintiff 
from  carrying  out  its  contract,  and  that 
after  the  injunction  was  dissolved  Powers 
proceeded  with  the  litigation,  threatening  to 
attach  any  other  funds  brought  into  the  ter- 
ritory, and  "continued  to  harass,  impede, 
and  defeat  the  efforts  of  the  plaintiff  to 
carry  out  the  terms  of  its  said  contracts.'' 
The  plaintiff  relies  upon  the  foregoing  al- 
legations, and  especially  the  word  "defeat," 
as  showing  that  Powers  prevented  its  per- 
formance by  his  acts.  But  the  declaration 
goes  on  that  these  acts  made  the  plaintiff 
fear  that  if  it  brought  any  more  money  into 
ibm  territory,  that  also  would  be  attached; 


that  they  crippled  and  impeded  it;  and  that 
"when  plaintiff  had  finally  succeeded  in 
overcoming  the  conditions"  thus  occasioned, 
Powers  took  possession  of  the  mine. 

The  declaration  admits,  therefore,  that 
the  acts  of  Powers  were  not  sufficient  to 
prevent  the  plaintiff  from  keeping  its  un- 
dertaking. It  implies,  also,  that  the  plain- 
tiff had  other  money  out  of  the  territory, 
and  in  no  way  shows  that  it  could  not  have 
made  the  required  deposit  in  the  Arizona^ 
Bank.  The  garnishment  of  the  sum  in  the^ 
^Nogales  Bank  did  not  prevent  putting  other  • 
money  into  the  Arizona  Bank  if  the  World's 
Fair  Company  did  not  see  fit  to  release 
the  attachment,  and  if  the  deposit  had  been 
made  in  time  and  to  the  right  amount,  the 
source  from  which  it  came  would  not  have 
mattered.  The  deposit  never  was  made,  and 
therefore  it  is  unnecessary  to  consider 
whether  there  had  not  been  a  breach  by 
the  failure  to  deposit  at  once  before  Powers 
attached.  The  plaintiff  argues  from  the 
escrow  that  it  had  fifteen  days;  but  as  it 
also  contends  for  other  purposes  that  the 
escrow  did  not  modify  the  contract,  the 
argument  is  weakened.  But  it  is  enough 
that  on  the  record  the  plaintiff  discloses  an 
unexcused  breach.  There  is  nothing  in  the 
answer  to  better  the  case  thus  made.  We 
agree  with  the  courts  below  that  the  de- 
positing in  the  Arizona  Bank  was  a  con- 
dition concurrent  with  the  obligation  of 
Powers  to  allow  the  plaintiff  to  continue  in 
possession,  and  precedent  to  Powers's  obliga- 
tion to  convey. 

The  escrow  instructions  treat  making  the 
deposits  as  a  condition  to  the  plaintiff's 
rights.  The  plaintiff's  argxunent  that  the 
instructions  do  not  modify  the  contract  is 
only  effective  to  exclude  the  introduction 
of  an  allowance  of  fifteen  days  for  making 
the  deposit,  as  the  instructions  are  not 
needed  to  make  the  meaning  of  the  contract 
clear.  For  even  if  the  express  condition 
of  avoidance  for  failure  to  prosecute  the 
work  "in  the  manner  and  at  the  rate  agreed 
upon"  does  not  certainly  extend  to  this,  it 
is  not  to  be  supposed  that  the  plaintiff  was 
to  be  allowed  to  go  on  converting  the  pro* 
ceeds  of  the  mine  into  money,  and  at  the 
same  time  appropriate  the  whole,  instead 
of  turning  tiie  net  amount  over  to  Powers. 

Another    matter    might,    perhaps,    have 
caused  a  difficulty  with  different  pleadings. 
It  is  suggested  that  the  previous  suit  of 
Powers  against  the  World's  Fair  Mining 
Company  was  a  suit  for  the  proceeds  of  ore  o 
that  should  have  been  deposited.    It  might  S 
be  argued  that  Powers  had  no  right  toHhat  * 
money  unless  the  contract  was  to  be  car- 
ried through;  that  he  might  have  dedined 
to  go  further,  and  have  sued  the  oompany 
for  the  breach  (Anvil  Min.  Co.  v.  Humble, 
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153  U.  S.  540,  552,  38  L.  ed.  814,  818,  14 
Sup.  Ct.  Rep.  876,  18  Mor.  Min.  Rep.  98), 
but  that  he  oould  not  claim  part  of  the 
purchase  price,  ae  such,  unless  he  was  con- 
tent to  go  on,  and  thus,  that  Powers  had 
elected  against  the  termination  of  the  con- 
tract before  he  attempted  it.  But  no  such 
election  is  pleaded,  and  not  enough  appears 
to  show  that  if  it  had  been,  it  could  have 
been  proved.  The  precise  nature  of  the 
former  suit  does  not  appear,  nor  whether 
it  had  been  proceeded  with  far  enough  to 
conclude  Powers's  right  of  choice.  More- 
over, if  Powers  terminated  the  contract,  he 
would  not  affirm  it  by  suing  for  proceeds 
of  ore  belonging  to  him  in  that  event  No 
error  appears  in  the  judgment  below,  and 
it  is  affirmed. 
Judgment  affirmed. 


v4 
v4 


(224  U.  8.  UO.) 

CHARLES  SWANSON,  Plif.  in  Err., 

V. 

JOHN  T.  SEARS  and  Nancy  M.  EeUler. 

Mines  and  Minerals  (§  27*)— Confliot- 

iNo  Claims— Rklooation. 

An  attempted  location  of  a  mining  claim, 
based  upon  a  discovery  within  a  then  valid 
and  subsisting  claim,  is  absolutely  void  for 
the  purpose  of  founding  an  adverse  claim, 
and  does  not  attach  upon  the  subsequent 
failure  of  the  first  locator  to  do  the  re- 
quired annual  assessment  work. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  fifi  M,  66 ;    Dec.  Dig.  {  27.*] 

[No.  217.1 

Argued  March  15,  1912.    Decided  April  1, 

1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Blaine  County,  in  that  state,  in 
favor  of  defendant  in  a  suit  over  the  right 
of  possession  of  a  mining  claim.    Affirmed. 

See  same  case  below,  17  Idaho,  321,  105 
Pac  1059 ;  on  rehearing,  17  Idaho,  330,  105 
Pac.  1065. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  M.  Zane  for  plaintiff  in  error. 

Mr.  Frank  Reeves  for  defendants  in 
error. 

*Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error  Kettler  applied 
for  a  patent  for  a  mining  claim.  The  plain- 
tiff in  error  filed  an  adverse  claim  under 
Rev.  Stat,  i  2326,  U.  S.  Comp.  Stat.  1901, 
p.  1430,  and  then  brought  this  complaint 
to  establish  his  right  of  possession  to  the 
area  in  dispute.    The  facts  are  these:     In 


1881  the  defendant's  claim,  then  called 
Emma  No.  2,  was  located,  running  north 
and  south.  In  1889  the  plaintiff's  claim. 
Independence  No.  2,  was  located,  running 
east  and  west,  its  westerly  end  overlapping 
the  southerly  end  of  Emma  No.  2,  and  the 
discovery  being  within  the  overlapping  part. 
Kettler,  who  then  had  Emma  No.  2,  failed, 
because  of  the  illness  of  her  daughter,  to  do 
the  assessment  work  upon  it  for  1903,  and, 
supposing  that  to  be  the  only  way  to  hold 
the  ground,  relocated  it  on  January  1,  1904, 
as  Malta  No.  1,  since  which  time  she  has 
done  the  required  annual  work.  The  only 
question  is  whether,  on  the  failure  of  the 
defendant,  as  stated,  for  1903,  the  plaintiff's 
location  attached,  or  whether  it  was  wholly 
void.  The  state  courts  gave  judgment  for 
the  defendant  (17  Idaho,  322,  105  Pac 
1059),  and  the  plaintiff  brought  the  case  to 
this  court. 

The  argument  for  the  plaintiff  is  a  vain 
attempt  to  reopen  what  has  been  established 
by  the  decisions.  A  location  and  discovery 
on  land  withdrawn  quoad  hoc  from  the  pub- 
lic domain  by  a  valid  and  subsisting  mining 
claim  is  absolutely  void  for  the  purpose  of 
founding  a  contradictory  right.  Belk  v. 
Meagher,  104  U.  S.  279,  26  L.  ed.  735,  1 
Mor.  Min.  Rep.  510;  Gwillim  v.  DonneUan, 
115  U.  6.  45,  29  L.  ed.  348,  5  Sup.  Ct.  Rep. 
1110, 15  Mor.  Min.  Rep.  482.  This  doctrine 
was  not  qualified  in  its  proper  meaning  by 
Del  Monte  Min.  &  Mill.  Co.  v.  Last  Chance 
Min.  k  Mill.  Co.  171  U.  S.  55,  43  L.  ed. 
72,  18  Sup.  Ct.  Rep.  895,  19  Mor.  Min. 
Rep.  370,  for  that  case  attributed  effect  to 
the  overlapping  location  only  for  the  pur- 
pose of  securing  extralateral  rights  on  the 
dip  of  a  vein  the  apex  of  which  was  within 
the  second  and  outside  of  the  first, — rights 
consistent  with  all  those  acquired  by  thcec 
first  location.  See  Creede  &  C.  C.  Min.  ft^ 
*Mill.  Co.  V.  Uinta  Tunnel  Min.  &  Transp.* 
Co.  196  U.  S.  337,  342,  49  L.  ed.  501,  505, 

25  Sup.  Ct.  Rep.  266.  The  principle  of  Belk 
V.  Meagher  was  reaffirmed  (171  U.  8.  78, 
79,  43  L.  ed.  82,  18  Sup.  Ct  Rep.  895,  19 
Mor.  Min.  Rep.  370),  as  it  was  again  in 
Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co.  194 
U.  S.  220,  226,  227,  48  L.  ed.  944,  949,  950, 
24  Sup.  Ct  Rep.  632,  and  in  Brown  v.  Gur- 
ney,  201  U.  S.  184,  193,  50  L.  ed.  717,  722, 

26  Sup.  Ct.  Rep.  509.  It  is  true  that  there 
is  reasoning  to  the  contrary  in  Lavagnino 
V.  Uhlig,  198  U.  S.  453,  49  L.  ed.  1123,  25 
Sup.  Ct  Rep.  716,  but  in  Farrell  v.  Lock- 
hart,  210  U.  S.  142,  146,  147,  52  L.  ed.  994, 
996,  997,  16  L.R.A.(N.S.)  162,  28  Sup.  Ct 
Rep.  681,  that  language  was  qualified  and 
the  older  precedents  recognized  as  in  full 
force.  We  deem  it  unnecessary  to  con- 
sider the  distinctions  attempted  by  the 
plaintiff  between   location   and  relocation* 
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voidable  and  Toid  claims,  etc.,  as  the  very 
foundation  of  his  right,  the  offer  and  per- 
mission of  the  United  States  under  Rev. 
Stat.  §  2322,  U.  &  Comp.  Stat  1901,  p. 
1425,  was  wanting  when  he  did  the  acts  in- 
tended to  erect  it.  His  entry  was  a  tres- 
pass, his  claim  was  void,  and  the  defendant's 
forfeiture  did  him  no  good. 
Th»rt  wfi«  soma  attempt  befort  us  to 


recede  from  the  concession  made  below,  that 
the  defendant  had  a  ri^t  to  relocate  under 
Rev.  SUt.  §  2324,  U.  S.  Comp.  1901,  p. 
1426.  We  do  not  see  how  it  could  help 
the  plaintiff  if  the  proposition  were  incor- 
rect»  or  any  sufficient  reason  for  listeniqf 
to  the  argument  in  this 
Judgment  affirmed. 


■■    ^  m'um  ^  m^'mf 


1911.  GUARANTEE  T.  &  T 

(SM  U.  &  IfS.) 
OTJARANTEE    TITLE    A    TRUST    COM- 
PANY,  Trufltee  in  Bankruptcy  of  Pitts- 
burgh Industrial  Iron  Works,  Bankrupt, 
Appt., 

T. 

HTLB  GUARANTY  &  SURETY  COM- 
PANY. 

Statotes     (I    233*)— Applicabilitt    to 

SOVEBKION— BaNKBUPTOT    ACT. 

1«  The  United  States  as  a  sovereign  is 
not  bound  by  the  general  language  of  a  stat- 
ute, and  is  therefore  not  bound  by  the  pro- 
Tisions  of  a  bankruptcy  law  unless  specifio- 
ally  mentioned  therein. 

[Ed.  Note.^For  other  eases*  see  Statutes, 
Cent.  Dig.  S  S14;    Deo.  Dig.  S  2S8.*3 

Bankbuptct  (I  849*)  —  Pbiobities— La- 

BOB     Claims  —  Dbbts     Dub     United 

States. 

2.  The  priority  over  claims  for  labor 
against  a  bankrupt  estate  which  the  United 
States  possessed  under  U.  S.  Rey.  Stat. 
S  3466,  U.  S.  Comp.  Stat.  1901,  p.  2314, 
providing  that  in  case  of  insolvency  debts 
Gue  to  the  United  States  shall  be  first  sat- 
isfied, and  the  "like  priority*'  which,  under 
S  3468,  was  ffiven  to  a  surety  which  had 
paid  to  the  United  States  the  money  due 
on  the  bankrupt's  bond,  no  longer  exist 
since  the  enactment  of  the  bankrupt  act  of 
July  1,  1898  (30  Stat,  at  L.  544,  chap.  541, 
U.  S.  Comp.  Stat  1901,  p.  3418),  §  64,  which 
declares  that,  with  the  exception  of  ''taxes 
legally  due  and  owin^  by  the  bankrupt  to 
the  United  States,  state,  coun^,  district,  or 
municipality,"  claims  for  labor  shall  be 
pireferred  over  *'^debts  owing  to  any  person 
who,  by  the  laws  o?  the  states  or  the  United 
States,  is  entitled  to  priority." 

[Bd.  Note.— Ftor  other  easee,  see  Bankruptcy, 
Gent.  Dig.  S  639;    Dec  Dig.  |  S49.*] 

[No.  188.] 


March  0,  1012.     Decided  ApHl  1, 
1912. 


APPEAL  from  the  United  States  Circuit 
Ck>urt  of  Appeals  for  the  Third  Cir- 
cuit to  review  a  decree  which,  reversing  a 
decree  of  the  District  Court  for  the  Western 
District  of  Pennsylvania,  sustained '  the 
claim  of  a  surety  who  had  paid  the  United 
States  the  money  due  on  a  bankrupt's  bond, 
to  be  preferred  over  claims  for  labor.  Re- 
versed. 

See  same  case  below,  08  C.  C.  A.  603,  174 
Fed.  385. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  T.  M.  McCready  for  appellant. 

Messrs.  George  J.  ShaflTer,  Walter 
CO  Lyon,  and  John  P.  Himter  for  appellee. 

10 

*   *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  case  involves  the  consideration  of 
the  priority  of  payment  out  of  the  estate 
of  a  bankrupt  of  claims  due  the  United 
States  and  daima  for  labor. 
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The  United  States  is  not  a  party  to  the 
action,  but  appellee  brings  itself  into  re- 
lation with  them  as  subrogated  to  their 
rights  by  the  payment  of  a  judgment  ob* 
tained  against  it  as  surety  on  a  bond  for 
the  banlmipt.  We  shall  assume  that  ap- 
pellee may  assert  whatever  priority  the 
United  States  possessed. 

After  the  payment  of  the  judgment,  ap- 
pellee petitioned  the  district  court  having 
jurisdiction  of  the  bankruptcy  proceedings 
for  an  order  directing  the  trustee  in  bank- 
ruptcy to  pay  it  the  amount  of  the  judg- 
ment before  making  any  other  distribu- 
tion of  the  funds  of  the  bankrupt.  The  ^ 
referee  in  bankruptcy  decided  against  the  JJ 
priority,* and  also  decided  that  the  claim* 
had  not  been  presented  in  time  for  allow- 
ance. Upon  petition  for  review,  and  the 
questions  having  been  certified  to  the  dis- 
trict court>  the  report  of  the  referee  was 
confirmed.  This  action  was  reversed  by 
the  court  of  appeals,  and  the  appellee 
awarded  priority. 

The  priority  of  the  United  States  is  es- 
tablished, it  is  contended,  by  §§  3466,  3467, 
and  3468  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  pp.  2314,  2315)  which 
are,  respectively,  as  follows: 

Section  3466.  "Whenever  any  person  in- 
debted to  the  United  States  is  insolvent^ 
or  whenever  the  estate  of  any  deceased 
debtor  in  the  hands  of  the  executors  or  ad- 
ministrators is  insufficient  to  pay  all  the 
debts  due  from  the  deceased,  the  debts  due 
to  the  United  States  shall  be  first  satis- 
fied; and  the  priority  hereby  established 
shall  extend  as  well  to  cases  in  which  a 
debtor,  not  having  sufficient  property  to 
pay  all  his  debts,  makes  a  voluntary  as- 
signment thereof,  or  in  which  the  estate 
and  effects  of  an  absconding,  concealed,  or 
absent  debtor  are  attached  by  process  of 
law,  as  to  cases  in  which  an  act  of  bank- 
ruptcy is  committed." 

Section  3467.  "Every  executor,  adminis- 
trator, or  assignee,  or  other  person,  who 
pays  any  debt  due  by  the  person  or  es- 
tate from  whom  or  for  which  he  acts,  be- 
fore he  satisfies  and  pays  the  debts  due 
to  the  United  States  from  such  person  or 
estate,  shall  become  answerable  in  his  own 
person  and  estate  for  the  debts  so  due  to 
the  United  States  or  for  so  much  thereof 
as  may  remain  due  and  unpaid." 

Section  3468.  "Whenever  the  principal 
in  any  bond  given  to  the  United  States 
is  insolvent,  or  whenever  such  principal, 
being  deceased,  his  estate  and  effects  which 
come  to  the  hands  of  his  executor,  adminis- 
trator, or  assignee,  are  insufficient  for  the 
payment  of  his  debts,  and  in  either  of  such 
cases,  any  surety  on  the  bond,  or  the  exeo- 
utor,  administrator,  or   assignee  of  goeh 
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*  Bureiy,  pays^to  the  United  States  the  mon- 
ey due  upon  such  bond,  such  surety,  his 
executor,  administrator,  or  assignee,  shall 
have  the  like  priority  for  the  recoyery  and 
receipt  of  the  moneys  out  of  the  estate 
and  effects  of  such  insolvent  or  deceased 
principal  as  is  secured  to  the  United 
States;  and  may  bring  and  maintain  a 
suit  upon  the  bond  in  law  or  in  equity,  in 
his  own  name,  for  the  recovery  of  all  mon- 
eys paid  thereon." 

The  counter  contention  of  appellant  is 
that  those  sections  have  been  superseded 
by  the  provisions  of  the  bankruptcy  act  of 
1898  [30  Stat,  at  L.  544,  chap.  641,  U.  S. 
Comp.  Stat.  1901,  p.  3418],  which  declare 
a  different  policy  and  give  priority  to  la- 
bor claims.  Those  provisions  we  shall  pres- 
ently quote  and  consider. 

The  comprehensive  objection  is  made  to 
the  applicability  of  the  provisions  that  the 
United  States,  as  a  sovereign,  is  not  bound 
by  the  general  language  of  a  statute, 
and  is  not  bound  by  the  provision  of 
an  insolvency  law,  unless  specifically  men- 
tioned therein.  This  objection  prevailed 
In  the  circuit  court  of  appeals,  and 
is  said  to  be  sustained  by  Dollar  Sav. 
Bank  v.  United  States,  19  Wall.  239,  22 
L.  ed.  82;  United  States  ▼.  Herron,  20 
Wall.  261,  260,  22  L.  ed.  276,  278;  Lewis 
V.  United  States,  92  U.  S.  618,  23  L.  ed. 
613. 

The  proposition  is  established.  The  first 
case  cited  gives  an  illustration  of  it  not 
connected  with  bankruptcy  laws.  In  the 
other  two  cases  it  was  applied  to  such 
laws. 

United  States  v.  Herron  was  an  action 
brought  on  a  bond  executed  by  one  Ck>l< 
line  as  principal  and  Herron  and  others 
as  sureties.  Herron  pleaded  a  discharge 
in  bankruptcy  under  the  act  of  1867.  [14 
Stat  at  L.  617,  chap.  176.]  The  question 
was  therefore  presented  whether  a  dis- 
charge under  the  act  barred  a  debt  due  to 
the  United  States.  It  was  held  that  such 
a  discharge  was  not  a  bar,  although  it  was 
also  held  that  the  United  States  might 
have  proved  its  debt  and  been  given  prior- 
-  Ity  by  the  act. 
10     The  decision  was  expressly  put  upon  the 

•  ground  ''that* the  sovereign  authority  of 
the  country  is  not  bound  by  the  words  of  a 
statute  unless  named  therein,  if  the  stat- 
ute tends  to  restrain  or  diminish  the  pow- 
ers, rights,  or  interests  of  the  sovereign.'' 
There  was  much  reasoning  to  sustain  the 
proposition,  and  it  was  especially  applied 
to  discharges  in  bankruptcy.  Expressing 
the  general  assent  to  the  proposition  an- 
nounced, the  court  said: 

"Qreater  iinanimilgr  ^  decision  In  the 
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courts  or  of  views  among  text  writers  can 
hardly  be  found  upon  any  important  ques- 
tion than  exists  In  respect  to  this  question 
in  the  parent  oountiy,  nor  is  there  any 
diversity  of  sentiment  in  our  courts.  Fed- 
eral or  state,  nor  among  the  text  writers 
of  this  coimtiy." 

In  Lewis  v.  United  States,  Lewis  had 
been  appointed  trustee  of  the  estates  of 
Jay  Cooke  &  Company,  and  as  such  re- 
ceived and  held  their  separate  individual 
estates  and  assets,  and  the  estates  and  as- 
sets of  the  firm  as  well.  The  estates  of 
the  bankrupts  were  insufficient  to  pay  all 
their  indebtedness.  The  United  States 
claimed  priority  of  payment  of  its  debt  out 
of  the  individual  estates  as  against  the 
creditors  of  the  firm.  Lewis  denied  the 
validity  of  the  demand,  but  it  was  sus- 
tained. 

As  one  of  the  elements  in  its  decision  the 
court  considered  the  provision  of  the  act 
of  1867  (§  5101  of  the  Revised  Statutes), 
that  in  the  order  for  a  dividend  "all  debts 
due  to  the  United  States,  and  all  taxes  and 
assessments  under  the  laws  thereof,"  should 
be  "entitled  to  priority  and  preferenee.** 
The  court  also  considered  as  an  element 
of  its  decision  the  act  of  March  S,  1797 
(1  Stat,  at  L.  616,  chap.  20,  U.  S.  Comp. 
Stat  1901,  p.  2314),  which  provided  aa 
follows : 

"That  where  any  revenue  officer  or  oth- 
er person  hereafter  becoming  indebted  to 
the  United  States,  by  bond  or  otherwise^ 
shall  become  insolvent,  or  where  the  es- 
tate of  any  deceased  debtor  in  the  hands 
of  executors  or  administrators  shall  be  in- 
sufficient to  pay  all  the  debts  due  from  the 
deceased,  the  debt  due  to  the  United  States  is 
'shall  be  first  satisfied,  and  the  priority* 
hereby  established  shall  be  deemed  to  ex> 
tend  as  well  to  cases  In  which  a  debtor, 
not  having  sufficient  property  to  pay  all 
his  debts,  shall  make  a  voluntary  assign- 
ment thereof,  or  in  which  the  estate  and 
effects  of  an  absconding,  concealed,  or  al^ 
sent  debtor  shall  be  attached  by  process 
of  law,  as  to  cases  in  which  an  act  of  legal 
bankruptcy  shall  be  committed." 

The  court  decided  that  it  was  "almost 
too  clear  to  admit  of  serious  controversy** 
that  under  this  act  and  the  facts  in  tha 
case  the  United  States  was  entitled  to  the 
priority  which  they  claimed,  and  passed 
to  the  contention  against  it  based  on  the 
provisions  of  the  bankruptcy  act. 

The  court  met  the  contention  by  the  gen- 
eral declaration  that  "the  United  States 
are  in  no  wise  bound  by  the  bankruptcy 
act."  The  disposing  effect  of  the  declara- 
tion was  appreciated,  for  it  was  said,  "that 
the  claim  of  the  United  States  was  not 
proved  in  the  bankruptcy  proceedings  la 
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question  was  therefore  quite  immaterial." 
Citing  United  States  y.  Hsnron,  20  Wall. 
2ai,  260,  22  L.  ecL  276,  278,  and  Harrison 
▼.  Sterry,  S  Craneh,  289,  3  L.  ed.  104. 

The  court,  howeyer,  did  consider  the  pro- 
visions of  the  bankruptcy  act,  and  said 
of  the  clause  which  it  had  quoted  that  it 
was  "in  pari  materia  with  the  several  acts 
giving  priority  of  payment  to  the  United 
States,  and  was  doubtless  put  in  to  recog- 
nize and  reajQSrm  the  rights  which  those 
statutes  give,  and  to  exclude  the  possi- 
bility of  a  different  conclusion."  And,  em- 
phasizing the  priority  of  the  United  States, 
it  was  pointed  out  <p.  623)  that  the  bank- 
ruptcy law  declared  that  the  United  States 
should  be  first  paid,  and  that  the  act  of 
1867  gave  the  debts  of  the  United  States 
priority*  "Neither  statute,"  the  court 
said,  "contains  any  qualification,  and  we 
can  interpolate  none."  The  inference  from 
the  language  of  the  court,  it  must  be  ad- 
QQ  mitted,  is  quite  strong,  and  the  court  of 
M  appeals  considered  that  "in  the  light  there- 
•  of  the^omission  in  the  act  of  1898  of  words 
expressly  giving  priority  to  debts  due  to 
the  United  States  had  no  more  significance 
than  the  presence  of  such  words  in  the  act 
of  1867," — ^that  is,  as  we  understand  the 
reasoning,  that  §  3466  of  the  Revised  Stat- 
utes {U.  S.  Comp.  Stat.  1901,  p.  2314), 
which  is  a  reproduction  of  the  statute  of 
1797,  with  immaterial  changes,  was  all- 
sufficient  to  give  priority,  and  that  the 
rights  it  gave  were  only  recognized  and  re- 
affirmed by  the  provisions  for  priority  in 
the  bankruptcy  act  of  1898.  But,  as  we 
have  seen,  the  decision  in  Lewis  v.  United 
States  declared  that  the  statute  of  1797 
and  the  bankruptcy  act  were  to  be  re- 
garded as  ill  pari  materia,  and  both  were 
unqualified ;  or,  as  the  court  said,  as  neither 
contained  any  qualification,  none  could  be 
interpolated.  "They  being  affirmations  of 
each  other,  either  would  have  been  suffi- 
cient without  the  other.  The  bankruptcy 
act  of  1867,  as  we  have  seen,  provided  for 
priority,  first,  for  the  payment  of  expenses, 
and,  second,  of  "all  debts  due  to  the  Unit- 
ed States,  and  all  taxes  and  assessments 
under  the  laws  thereof."  The  priority, 
therefore,  given  by  the  bankruptcy  act, 
was  coextensive  with  the  priority  given  by 
the  statute  of  1797.  In  other  words,  to 
repeat,  there  was  a  reaffirmation  by  the 
bankruptcy  act  of  the  statute  of  1797. 
But  there  is  not  such  affirmation  by  the 
bankruptcy  act  of  1898  of  that  statute, 
which  still  exists,  as  we  have  said,  as 
§  3466  of  the  Revised  Statutes,  supra. 
There  b  a  change  in  provisions,  and  we 
come  to  the  question  if  there  is  a  change 
of  purpose.  A  consideration  of  those  pro- 
visions becomes  necessary.    We  shall  quote 


those  only  which  affect  the  United  States. 
They  are  as  follows:     "Section  1.    .    .    • 
(9)    'Creditor'   shall    include   anyone   who 
owns  a  demand  provable  in  bankruptcy." 
(Sec.  17.)     A  discharge  in  bankruptcy  re- 
leases the  bankrupt  from  all  of  his  prov- 
able debts  except  such  as  are  due  as  a  tax 
levied  by  the  United  States.     (Sec.  57-J.) 
Debts   owing  to   the   United   States   as    ao 
penalty  or  forfeiture  shall  not  be  allow  cdS 
except  for   the  ^amount  of  the   pecuniary* 
loss  sustained  by  the  act,  transaction,  or 
proceeding  out  of  which  the  penalty  arose. 

Priority  is  provided  for  in  §  64  as  fol- 
lows: (3)  The  court  shall  order  the  trus- 
tee to  pay  all  taxes  legally  due  the  United 
States,  (b)  Debts  to  have  priority,  except 
as  herein  provided,  are  to  be  paid  in  full, 
.  .  •  and  the  order  of  payment  shall 
be:  (4)  wages  due  to  workmen,  clerks, 
or  servants,  which  have  been  earned  with- 
in three  months  before  the  date  of  the 
commencement  of  the  proceedings;  and  (5) 
debts  owing  to  any  person  who,  by  the  laws 
of  the  states  or  the  United  States,  is  en- 
titled to  priority. 

With  these  provisions  we  may  compare 
§§  5091  and  6101  of  the  Revised  Statutes, 
which  are  reproductions  of  the  act  of  1867. 
Section  6091  provided  that  creditors  whose 
debts  were  duly  proved  and  allowed 
should  be  entitled  to  share  pro  rata  with- 
out any  priority  or  preference  except  as 
allowed  in  §  5101.  The  latter  section 
(6101)    provided  as  follows: 

"In  the  order  for  a  dividend,  the  follow- 
ing claims  shall  be  entitled  to  priority, 
and  to  be  first  paid  in  full  in  the  follow* 
ing  order: 

".  .  .  Second.  All  debts  due  to  the 
United  States,  and  all  taxes  and  assess- 
ments under  the  laws  thereof.  .  .  . 
Fourth.  Wages  due  to  any  operative  clerk, 
or  house  servant,  to  an  amount  not 
exceeding  fifty  dollars,  for  labor  performed 
within  six  months  next  preceding  the  first, 
publication  of  the  notice  of  proceedings  in 
bankruptcy.  Fifth.  All  debts  due  to  any 
person  who,  by  the  laws  of  the  United 
States,  are,  or  may  be,  entitled  to  a  prior- 
ity, in  like  manner  as  if  the  provisions  of 
this  title  had  not  been  adopted.     .     .     ." 

It  will  be  seen,  therefore,  that  by  the 
statute  of  1797   (now  §  3466)   and  §  5101 
of  the  Revised  Statutes,  all  debts  due  to 
the   United    States    were    expressly    given  j^ 
priority  to  the  wages  due  any  operative,  )3 
clerk,  or  house  servant.    A* different  order* 
is  prescribed  by  the  act  of  1898,  and  some- 
thing more.    Labor  claims  are  given  prior- 
ity, and  it  is  provided  that  debts  having 
priority  shall  be  paid  in  fuU.     The  only 
exception  is  "taxes  legally  due  and  owing 
by    the    bankrupt   to    the    United   States, 
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state,  county,  distriet»  or  municipality.'' 
These  were  civil  obligations,  not  personal 
oonventions,  and  preference  was  given  to 
them;  but  as  to  debts,  we  must  assume 
a  change  of  purpose  in  the  change  of  order. 
And  we  cannot  say  that  it  was  inadvert- 
en  The  act  takes  into  consideration, 
wd  Cidnk,  the  whole  range  of  indebtedness 
of  the  bankrupt — ^national,  state,  and  in- 
dividual— and  assigns  the  order  of  pay- 
ment. The  policy  which  dictated  it  was 
beneficent  and  well  might  induce  a  post- 
ponement of  the  claims,  even  of  the  sover- 
eign, in  favor  of  those  who  necessarily  de- 
pended upon  their  daily  labor.  And  to 
give  such  claims  priority  could  in  no  case 
seriously  affect  the  sovereign.  To  deny 
them  priority  would  in  all  cases  serious- 
ly affect  the  claimants. 
Reversed. 


4m  U.  8. 145.) 
J,   W.    CALNAN    C50MPANY,    Appt, 

v. 
HENRY  A,  DOHERTY  et  aL 

BANKfitTFTCT     <§    456*)    —    APPEAL    rsOM 

GiBcuiT   CouBT   or   Appeals— Decision 
RxvixwABLB— "Final   Decision.*' 

1.  A  decision  of  a  circuit  court  of  appeals 
which  aflSrmed  a  ruling  of  the  bankruptcy 
court,  made  in  the  course  of  the  determina- 
tion of  an  issue  as  to  the  alleged  bankrupt* 
oy,  upon  a  subordinate  issue  as  to  whether 
or  not  the  petitioning  creditors  held  "prov- 
able" claims,  is  not  a  final  decision  allowing 
or  rejecting  a  claim  within  the  meaning 
of  the  provisions  of  the  bankrupt  act  of 
July  1,  1898  (30  Stat  at  L.  653,  chap.  541, 
U.  S.  Comp.  Stat.  1901,  p.  3432),  §  25  b, 

g[>verning  appeals  to  the  Federal  Supreme 
ourt. 

[Bd.   Note.— For  other  cases,  see  Bankmpter* 
Cent  Dig.  §  916:    Deo.  Dig.  I  456.* 

For  other  deflnltlons,  see  Words  and  Phrases, 
vol.  Z,  pp.  277S,  2774;    vol.  t,  p.  7663.] 

Bankbuptct  (S  448^)— Appeal  tbou  Gib- 
cuiT  CoxTBT  OP  Appeals. 

2.  The  right  to  a  review  in  the  Federal 
Supreme  Court  of  a  decision  of  a  circuit 
court  of  appeals  which  affirmed  the  ruling 
of  ^e  l»nkruptcy  court,  made  in  the 
course  of  the  determination  of  an  issue  as 
to  the  alleged  bankruptcy,  upon  a  subordi- 
nate issue  as  to  whether  or  not  the  peti- 
tioning creditors  held  "provable"  claims, 
must  be  found  in  the  banKrupt  act,  and  no 
such  right  is  given  by  the  provisions  of  the 
act  of  March  3,  1891  (26  Stat,  at  L.  828, 
chap.  517,  U.  S.  Ck)mp.  Stat.  1901,  p.  549), 
§  ^f  governing  the  general  appellate  juris* 
diction  of  the  Federal  Supreme  Court  over 
the  circuit  courts  of  appeals. 

[Bd.  Note.— For  other  cases,  see  Bankruplcy, 
Deo.  Dig.  I  448.*] 

[No.  212,] 

Aigofld  liarch  14,  1912.    Decided  April  1, 

1912. 


APPEAL  from  the  United  States  Cireoil 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  decree  which  affirmed  a  ruling 
of  the  District  Court  for  the  District  of 
Massachusetts,  that  the  petitioning  cred- 
itors in  a  bankruptcy  proceeding  held  prov- 
able claims.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  08  0.  C.  A.  ISO,  174 
Fed.  222. 

Mr.  Clarenoe  F.  Eadredge  for  appel- 
lant. 

The  court  declined  to  hear  Messrs.  John 
H.  Blanchard  and  Hugh  C.  Blanchard  for 
appellees.  ^ 

*  Memorandum  opinion  by  direction  of  the  • 
court    By  Mr.  Chief  Justice  White: 

Involuntary  proceedings  in  bankruptcy 
were  commenced  against  the  J.  W.  Calnan 
Company,  appellant  here,  in  the  district 
court  of  the  United  States  for  the  district 
of  Massachusetts,  by  a  creditor  owning 
claims  aggregating  $713.86.  After  the  fil- 
ing of  an  answer  by  the  alleged  bankrupt, 
two  creditors — one  owning  a  judgment  for 
$1,038.71  and  the  other  asserting  a  claim 
of  $963.75 — ^intervened  and  joined  in  the 
petition. 

The  Calnan  Company  was  adjudicated  a 
bankrupt  on  May  13,  1909.  Eight  days 
afterwards  an  appeal  was  prayed  for  and 
allowed  from  that  decision.  In  the  assign- 
ment of  errors,  in  addition  to  alleging  that 
the  court  erred  in  adjudicating  it  a  bank- 
rupt, the  Calnan  Company  alleged  that  the 
court  erred  in  finding  that  the  alleged 
creditors  owning  claims  for  $713.86  and 
$963.75,  respectively,  were  creditors  hold- 
ing valid  provable  claims  against  it.  In 
many  forms  of  statement  it  was  also  alleged 
that  the  court  erred  in  finding  that  the 
company  had  made  an  unlawful  prefer- 
ential payment  to  a  creditor.  The  circuit 
court  of  appeals  affirmed  the  judgment. 
98  C.  C.  A.  130,  174  Fed.  222.  Within 
thirty  days  after  the  denial  of  a  petition 
for  a  rehearing  this  appeal  was  taken. 

Section  25b  and  subparagraph  1  of  the 
bankruptcy  act  [30  Stat,  at  L.  553,  chap. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3432]  are 
mainly  relied  upon  by  counsel  for  the  appel- 
lant as  conferring  jurisdiction  upon  this 
court  to  review  the  judgment  of  the  court 
of  appeals.  The  clauses  referred  to  au- 
thorize an  appeal  to  this  court  in  bank- 
ruptcy proceedings  from  any  final  decision 
of  a  court  of  appeals  allowing  or  rejecting  a 
claim  ''where  the  amount  in  controversy  ex- 
ceeds the  sum  of  two  thousand  dollars  and 
the  question  involved  is  one  which  might 
have  been  taken  on  appeal  or  writ  of  error 
from  the  highest  court  of  a  state"  to  this 
court.    The  contention,  however,  is  unten* 
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•  able.  By  §  25  (a)  of*tbe  bankruptcy  act 
appeals  in  bankruptcy  proceeding!  are  au- 
thorized to  the  circuit  courts  of  appeals  In 
three  specified  cases,  two  being:  "(1)  From 
a  judgment  adjudging  or  refusing  to  ad- 
Judge  the  defendant  a  bankrupt;"  and, 
^(8)  from  a  judgment  allowing  or  rejecting 
a  debt  or  claim  of  $600  or  over.**  It  is  mani- 
fest that  the  ruling  made  in  the  course  of 
the  determination  of  an  issue  as  to  alleged 
bankruptcy  upon  a  subordinate  issue  as  to 
whether  or  not  the  petitioning  creditors  held 
''provable"  claims  is  not  a  judgment  allow- 
ing or  rejecting  a  debt  or  claim  within  the 
meaning  of  the  section,  and  it  is  also  eyident 
that  a  decision  by  the  court  of  appeals  upon 
such  a  ruling  is  not  a  "final  decision  •  •  • 
allowing  or  rejecting  a  claim  under  this 
aet^"  within  the  meaning  of  S  2Sb.  See,  in 
this  connection,  Duryea  Power  Go.  y.  8tem- 
bergh,  218  U.  S.  200,  300,  54  L.  ed.  1047, 
1048,  31  Sup.  Ct.  Kep.  25.  Aside,  however, 
from  these  considerations,  the  prerequisites 
for  an  appeal  to  this  court,  specified  in  sub- 
paragraph 1  of  §  25  (b)  do  not  exist,  nor 
eould  the  appeal  be  entertained,  inasmuch 
as  the  court  of  appeals  did  not  make  the 
findings  of  fact  and  conclusions  of  law  re- 
quired by  clause  3  of  general  order  36. 
Chapman  t.  Bowen,  207  U.  S.  80,  90,  52 
L.  ed.  116,  117,  28  Sup.  Ct.  Rep.  32. 

The  further  contention  that  jurisdiction 
may  be  exercised  by  virtue  of  §  6  of  the 
judiciary  act  of  March  3,  1801  [26  Stat,  at 
K  828,  chap.  517,  U.  S.  Comp.  Stat.  1001, 
p.  549],  is  shown  to  be  without  merit  by 
our  recent  decision  in  Tefi't  ▼.  Munsuri, 
222  U.  S.  114, 56  L.  ed.  118, 32  Sup.  Ct  Kep. 
67. 

Appeal  dismissed. 
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(224  U.  B.  Itt.) 
BPENCER  S.  WOOD,  Appt, 

V. 

UNITED  STATES. 


ABirr  AND  Navy  (|  13*)— Pat  of  Aids  to 
Admibal—Assimilativb  Statute. 
The  revival  of  the  oflQce  of  (General 
of  the  Army,  and  the  incidents  relating 
thereto,  made  by  the  act  of  June  1,  1888 
(25  Stat  at  L.  165,  chap.  338),  which  de- 
clared that  such  grade  should  cease  upon 
the  death  of  General  Sheridan,  did  not 
have  the  effect  of  continuing  after  his  death 
the  provisions  of  U.  S.  Rev.  Stat  §  1006, 
relatmg  to  aids  to  the  Qeneral  and  their 

Say,  so  that  upon  the  recreation  of  the  of- 
ce  of  Admiral  by  the  act  of  March  2,  1800 
(30  Stat,  at  L.  995,  chap.  378,  U.  S.  Comp. 
Stat  1901,  p.  981),  such  provisions  could 
operate  by  virtue  of  the  assimilative  fea- 
tures of  the  Navy  personnel  act  of  March 
S,  1809  (30  SUt  at  L.  1007,  ehap.  413,  U. 


S.   Comp.  Stot  1001,  p.  1072),  S  18,  in 
favor  of  aids  to  the  Admiral. 

[BM.  Note.— For  other  cases,  see  Army  eafl 
Nav7.  Cent  Dig.  SS  15-29;    Doc  Dig.  I  1S.«] 

[No.  71.] 

Argued  November  16  and  17, 1011.    Decide^ 

April  1,  1912. 

APPEAL  from  the  Court  of  Claims  to  T^ 
view  a  judgment  dismissing  the  dain 
of  an  aid  to  the  Admiral  for  increased  pay 
and  allowances.     Affirmed. 

See  same  case  below,  44  Ct  CI.  Oil, 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  A.  King  and  William  B. 
King  for  appellant 

Assistant  Attorney  Qeneral  Thompaon 
and  Mr.  Frederick  DeC.  Faust  for  appellea. 


*Mr.  Chief  Justice  THiite  delivered  the« 
opinion  of  the  court : 

The  office  of  Admiral  of  the  Navy  ^as 
re-established  by  the  act  of  March  2,  1899, 
30  Stat,  at  L.  996,  chap.  378,  U.  8.  Comp. 
SUt  1901,  p.  981,  re-enacted  in  identical 
terms  by  a  portion  of  the  naval  appropria* 
tion  act  of  March  3,  1899,  30  Stat  at  L. 
1045,  chap.  421.  By  another  provision  of 
the  same  act  (30  Stat  at  L.  1024,  1025, 
chap.  421,  U.  8.  CJomp.  Stat  1001,  p.  1078), 
the  Admiral  was  g^ven  the  same  pay  and 
allowances  as  had  been  received  by  the  last 
General  of  the  United  States  Army. 

From  October  17,  1904,  until  February 
29,  1008,  the  claimant  performed  the  duties 
prescribed  by  an  order  of  the  Secretary  of 
the  Navy,  dated  October  1,  1004,  which  di- 
rected him  to  "report  to  the  Admiral  of  the 
Navy,  .  •  .  President  of  the  General 
Board,  ...  for  duty  as  aid  to  the 
Admiral  of  the  Navy,  and  for  duty  in  con- 
nection with  the  General  Board."  During 
the  period  within  which  these  services  were 
performed  the  claimant  received  the  pay  be- 
longing to  his  rank  in  the  Navy,  which,  for 
the  earlier  portion  of  the  time,  was  that  of 
Lieutenant  Commander,  and  during  the  re-^ 
mainder  of  the  time  that  of  Commander.  ^ 
He  demanded  the  pay  and*allowances  of  a* 
Captain  of  the  Navy,  upon  the  theory  that 
the  Admiral  of  the  Navy  corresponded  in 
rank  with  the  General  of  the  Army;  that 
by  Rev.  Stat  §  1096,  the  General  of  the 
Army  was  entitled  to  aids,  who  received  in- 
creased compensation  as  such  aids  by  rea- 
son of  the  pay  attached  to  the  higher  rank 
conferred  upon  them  while  serving  as  aids 
to  the  General,  which  higher  pay  the  aid 
to  the  Admiral  became  entitled  to  receive 
by  virtue  of  the  clause  of  §  13  of  the  naval 
personnel  act  of  March  3,  1899,  30  Stat  at 
L.  1007,  chap.  413,  U.  S.  Comp.  Stat  1901, 
p.  1072,  assimilating  the  pay  of  officers  of 
the  Navy  to  that  of  officers  of  the  Army, 
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Seetion  1096, -Rer.  Stat.,  relied  upon  in 
eonnection  with  the  asBlmilating  provision 
Just  referred  to,  it  as  follows: 

"Sec  1096.  liie  General  may  seleet  from 
the  Army  such  number  of  aids,  not  exceed- 
ing six,  as  he  may  deem  necessary,  who 
thall  have,  while  serring  on  Ms  staff,  the 
rank  of  colonel  of  cavalry." 

This  appeal  was  talcen  from  a  judgment 
of  the  court  of  claims  dismissing  the  daim. 

Putting  aside  immaterial  considerations, 
the  question  upon  which  the  controversy 
turns  is  this:  In  March,  1899,  when  the 
office  of  Admiral  was  re-created,  were  the 
provisions  of  f  1096,  Rev.  Stat.,  existing, 
or  had  they  been  repealed,  thereby  causing 
it  to  come  to  pass  that  tiiere  was  no  law 
ooncerning  aids  to  the  General  of  the  Army 
upon  which  the  assimilating  provisions  of 
the  act  of  1899  could  operate?  We  say  this 
is  the  fundamental  question,  because  it  is 
patent  that  the  act  of  1899,  which  re- 
created the  office  of  Admiral,  did  not,  in 
and  of  itself,  provide  for  aids  to  that  of- 
ficer, or  fix  extra  compensation  for  such 
services,  and  therefore  the  right  here  as- 
serted must  depend  exclusively  upon  the 
existence  of  some  law  providing  for  aids 
to  the  General  of  the  Army  and  their  pay, 
which,  in  virtue  of  the  application  of  the 
assimilating  statute,  became  operative  as  to 
CO  aids  to  the  Admiral. 

•  •  While  by  §  1094,  Rev.  Stat,  it  was  pro- 
Tided  that  the  Army  of  the  United  States 
should  consist,  among  other  officers,  of  "one 
General,"  the  section  concluded  with  the 
following: 

"Provided.  That  when  a  vacancy  occurs 
in  the  office  of  (General  or  Lieutenant  Gen- 
eral, such  office  shall  cease,  and  all  enact- 
ments creating  or  regulating  such  offices 
shall,  respectively,  be  held  to  be  repealed." 

It  is  not  questioned  that  §  1096,  Rev. 
Stat.,  was  a  regulation  concerning  the  office 
of  General  of  the  Army,  and  it  is  not  dis- 
puted that  that  section  was  repealed  pros- 
pectively by  the  proviso  to  §  1094,  above 
quoted, — a  repeal  which  became  operative 
when  the  event  provided  for  the  cessation  of 
the  office  of  General  occurred.  It  is,  fur- 
ther, not  disputed  that  years  before  the  re- 
creation of  the  office  of  Admiral,  in  1899, 
the  result  provided  for  in  the  proviso  to 
§  1094  had  taken  place,  and  hence  that 
§  1096,  concerning  aids  to  the  General  of 
the  Army,  had  ceased  to  exist,  as  the  result 
of  the  nonexistence  of  the  grade  of  General 
of  the  Army  to  which  the  provisions  of  that 
section  applied. 

The  primary  contention  is  that  §  1096 
was  revived  as  the  result  of  the  act  of 
June  1,  1888,  25  Stat  at  L.  165,  chap.  338, 
by   virtue   of   which   Lieutenant   General 


Sheridan  was  made  for  life  the  General  of 
the  Army.  The  secondary  proposition  is 
that  the  provisions  of  the  section  which  it 
is  contended  were  thus  revived  remained  in 
force  (although  in  abeyance)  after  the 
death  of  General  Sheridan,  and  despite  the 
fact  that  the  act  of  1888,  which  provided 
for  his  appointment  as  General,  declared 
that  the  grade  should  cease  on  his  death. 
The  contention,  however,  in  resson  rests 
upon  a  plain  misconception  of  the  act  of 
1888,  since  it  but  insists  that  while  the 
provisions  of  that  act  only  revived  the 
grade  of  General  for  a  limited  and  specified 
purpose,  nevertheless  the  effect  of  the  act« 
was  to  revive  incidental  provisions  of  lawJJ 
concerning  that*office,  so  as  to  cause  them* 
to  continue  to  exist  after  the  period  dur- 
ing which  alone  the  statute  contemplated 
they  should  be  in  existence.  But  so  to  con- 
strue the  statute  would  divide  it  against 
itself, — ^wonld  presuppose  that  it  contem* 
plated  that  an  effect  should  arise  from  its 
enactment  plainly  at  war  with  the  purpose 
which  its  text  manifests  Congress  intended 
to  accomplish  by  its  adoption.  When  it  is 
considered  that  the  grade  of  General  of  the 
Army  had  ceased  to  exist  long  prior  to 
the  act  of  1888,  and  that  the  statutory  in- 
cidents regulating  that  office,  including 
1096,  Rev.  Stat,  had  also  passed  out  of 
existence,  we  think  it  results  that  the  pro- 
visions of  the  act  of  1888,  reviving  the  of- 
fice of  General,  and  the  incidents  relating 
to  that  office,  were  all  controlled  by  the 
limitation  of  time  which  that  act  imposed. 
In  other  words,  we  think  that  the  office  and 
its  incidents  were  but  revived  for  the  sole 
purposes  and  for  the  limited  period  speci- 
fied, and  none  other,  and  therefore  no  sub- 
ject to  which  that  act  related  can  be  said 
to  have  been  generally  re-enacted  so  as  to 
survive  the  limitations  which  the  act  itself 
expressly  contemplated. 

The  failure  by  Congress  during  the  many 
years  which  have  elapsed  since  the  re-crea- 
tion of  the  office  of  Admiral  to  make  any 
provision  concerning  the  pay  of  aids  to 
that  officer  gives  rise  to  the  assumption 
of  a  legislative  construction  in  accord  with 
the  view  which  we  have  expressed.  The 
matter  is  not,  however,  left  to  mere  infer- 
ence resulting  from  silence,  since,  although 
Congress,  in  what  is  known  as  the  new 
Navy  pay  act  of  May  13,  1908,  35  Stat  at 
L.  128,  chap.  166,  in  terms  specifically  pro- 
vided for  the  pay  of  every  officer  in  the 
Navy,  including  the  Admiral,  and  embra- 
cing extra  compensation  to  aids  to  Rear 
Admirals,  made  no  provision  whatever  for 
compensation  for  services  which  might  be 
rendered  by  an  officer  acting  as  aid  to  the 
Admiral.  The  incongruity,  if  any,  which 
it  is  suggested  must  result  from  providing 
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*  for  extra  *compenBaiion  for  an  aid  to  a 
Rear  Admiral  and  none  for  aide  to  the 
higher  officer,  the  Admiral,  if  admitted, 
would  be  but  the  eoneequenoe  of  legislative 
omiesion,  and  would  not  justify  the  exertion 
of  judicial  power  for  the  purpose  of  re- 
creating a  provision  of  law  concerning  aids 
to  the  General  of  the  Army,  which  has 
long  since  ceased  to  exist,  in  order  to  af- 
ford a  subject  upon  which  the  assimilating 
provision  of  the  naval  personnel  act  of  1899 
might  operate.     Affirmed. 


(224  U.  8.  126.) 
JUAN  MARTINO  GONZALES,  Appt, 

V. 

LEON    RAMOS    BUI8T,    Antonio    Ramos 
Buist,  Jesus  Ramos  Buist,  et  al. 

Appeal  and  Errob  (|  267^)  —  Excep- 
TION&— Ndcessitt. 

1.  The  objection  that  a  judgment  of  the 
district  court  of  the  United  States  for  Por- 
to Rico,  sustaining  a  plea  of  rea  judicata, 
and,  upon  that  ground,  dismissing  the  com- 
plaint, was  erroneous  because  plaintiff  was 
not  accorded  a  proper  hearing,  is  not  avail- 
able on  an  appeal  to  the  Federal  Supreme 
Court,  where  tiiere  was  no  formal  exception 
taken  to  any  ruling  or  decision  on  the  subject. 

[Bd.  Note.~For  other  cases,  see  Appeal  and 
■rror.  Cent.  Dig.  SS  1447.  1400,  1672-1678.  1681; 
Dec  Dig.  S  267.»r 

CovBTB  (I  387*)— Appeal  From  Pobto 
Rico  Coubt  —  Rbcobd  —  Findings  op 
Fact. 

2.  The  findinffs  of  fact  made  by  the  die* 
triet  court  of  tiie  United  States  for  Porto 
Rico  are  not  such  as  will  enable  the  Fed- 
eral Sunreme  Court  to  determine  whether 
or  not  they  support  the  judgment  on  an  ap- 
peal which,  under  the  act  of  April  12,  1900 
(31  Stat  at  L.  85,  chap.  191),  §  35,  is 
governed  by  the  rules  applicable  to  appeals 
from  the  territorial  supreme  courts,  where, 
instead  of  stating  the  ultimate  facts,  the 
findings  merely  embody  conflicting  state- 
ments of  counsel  concerning  the  facts  as 
tliey  suppose  them  to  be,  and  their  apprecia- 
tion of  the  law  which  they  deem  applicable. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1032-1087 ;  Dec.  Dig.  I  387  ;•  Appeal  and 
Error.  Cent.  Dig.  SS  808,  8307.] 

[No.  181.1 

Submitted  March  4,   1012.     Decided  April 

1,  1912. 

APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  decree  sustaining  a  plea  of  res  judicata 
to,  and  dismissing,  the  complaint  in  a  suit 
over  the  possession  of  real  property.  Af- 
firmed. 

See  same  ease  below,  4  Porto  Rico  Fed. 
Rep.  243. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  H.  Soovllle  and  J.  R.  F. 
Savage  for  appellant. 

Mr.  Willis  Sweet  for  appellees. 
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Mr.   Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

Qonzales,  the  appellant,  sued  in  the  court 
below  to  be  declared  the  owner  and  entitled 
to  the  possession  of  a  tract  of  land  valued 
at  $6,000,  situated  in  the  district  of  Porto 
Rico,    from    the    possession    of    which    he 
claimed  to  have  been  unlawfully  ousted  by 
the  defendants  in  March,  1907.    In  addition 
to  specifically  denying  the  averments  of  the 
complaint,  the  defendants,  by  an  amended 
answer,  pleaded  that,  as  the  result  of   a 
controversy  between  them  and  the  grantor 
of  the  plaintiff,  concerning  the  land  in  dis- 
pute, the  title  and  right  of  possession  was 
adjudicated  in  their  favor,  and  in  virtue  of 
the  judgment  they  were  put  in  possession  of 
the  property,  which  was  the  ouster  com-, 
plained    of.    Averments    were    also    made 
which  tended  to  show  that  the  conveyance 
under  which  plaintiff  asserted  his  ownership 
was  made  and  received  in  bad  faith,  after 
the  commencement  of  the  action  the  judg-     , 
ment  in  which  was  pleaded  as  res  judicata,    :, 
in  order  to  deprive  the  plaintiffs  in  that  ao* 
tion  of  the  benefit  to  result  from  a  recovery 
therein. 

On  July  9,  1908,  the  case  was  called  for 
trial,  a  jury  was  waived,  and  after  the  al* 
lowance  of  amendments  to  the  pleadings, 
the  following  took  plaoe,  according  to  re- 
citals in  the  journal  of  the  court: 

"Whereupon  the  court,  not  being  satisfied 
with  the  situation  of  the  pleadings,  calls 
upon  the  respective  counsel  for  argument 
as  to  the  question  whether  or  not  the  plea 
as  to  the  matters  in  issue  being  r9$  judicata 
should  not  be  sustained.    Thereupon  such  co 
argument  is  proceeded  with,  and  the  court,  S 
after  having  heard  counsel  fof^the  respective  * 
sides  in  that  behalf,  gave  them  until  Mon- 
day, the   13th  instant,   to  file   briefs  and 
memoranda  of  authorities,  after  which  the 
issue  will  be  passed  upon.'* 

On  July  31,  1908,  the  court  filed  a  writ- 
ten opinion  sustaining  the  plea  of  res 
judicata,  and  ordering  the  complaint  to  be 
dismissed.  An  entry  of  dismissal  was  made 
on  the  same  day.  The  next  step  in  the  liti- 
gation was  the  filing  on  October  12,  1909, 
of  a  petition  for  the  allowance  of  an  ap- 
peal to  this  court,  and  the  granting  of  the 
same  on  October  26,  1909.  Cotempora- 
neous  with  the  allowance  of  the  appeal  there 
was  filed  with  the  papers  in  the  cause  a 
document  styled,  "Findings  of  Fact  and  Con- 
clusions of  Law."  The  opening  paragraphs 
contained  recitals  of  the  taking  of  the  ap- 
peal, and  that  the  court,  upon  the  appli- 
cation of  the  appella'nt,  "makes  the  follow- 
ing findings  of  fact  upon  which  it  based  its 
final  decree.*'  The  written  agreement  of 
the  parties  to  waive  a  trial  by  jury  was 
n«zt  stated,  as  also  that  argument  was 
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heard  ''as  to  the  question  whether  or  not 
the  plea  as  to  the  matters  in  issue  being 
res  ji*dicata  should  not  be  sustained/'  and 
the  statement  contained  in  the  ezoerpt 
heretofore  made  from  the  journal  as  to 
granting  leaye  to  file  briefs,  etc.,  was 
reiterated. 

It  was  next  recited,  in  the  opening  sen- 
tence of  the  paragraph  of  findings  numbered 
m.:  'That  thereupon  counsel  for  defend- 
ants, on  July  13,  1908,  filed,  without  first 
submitting  the  same  to  the  inspection  of 
eounsel  for  the  plaintiff,  the  following  brief 
and  statement  of  facts,  with  annexed  ex- 
hibit." The  remainder  of  paragraph  III., 
found  on  pages  17  to  25  of  the  printed  tran- 
script of  record,  consists  of  a  copy  of  the 
''defendants'  brief  on  res  pidieata  and  the 
translation  of  what  purport  to  be  findings 
made  in  the  judgment  in  the  action  pleaded 
M  rea  judicata," 

Paragraph  IV.  of  the  findings  opens  with 
^the  following  statement: 
§     That  thereupon,  on  July  27,  1908,  eoun- 
^  sel  for^plaintiff  filed,  without  first  submit- 
ting the  same  to  the  inspection  of  the  coun- 
sel for  defendantSi  the  following  brief  and 
statement  of  facts  with  annexed  exhibit." 

Next  follows  a  copy  of  a  document  en- 
titled in  the  action,  and  styled,  ''Statements 
and  Brief  on  Plea  of  Rea  Judicata,"  found 
on  pages  26  to  38  of  the  printed  transcript, 
subdivided  into  headings  entitled  "Facts," 
"Documentary  Proof  No.  1,"  "Documentary 
Proof  No.  2,"  and  "Translation  of  Exhibit 
A,"  an  alleged  cautionary  notice  of  the  in- 
stitution of  the  prior  suit. 

The  findings  of  fact  thus  concluded: 

"V. 

"That  with  the  exception  of  said  briefs 
and  statements  so  filed  as  aforesaid,  and 
the  exhibit  attached  thereto,  no  other  or 
further  eyidence  was  received,  submitted, 
or  considered  in  this  cause,  and  no  further 
hearing  of  this  cause  was  had. 

"IV. 

"That  counsel  for  plaintiff  requested  the 
court  for  a  further  hearing,  and  that  evi- 
dence be  taken  by  the  court  in  support  of 
the  statements  made  by  counsel  for  plain- 
tiff and  counsel  for  defendant  in  their  re- 
spective briefs,  and  that  the  court  refused 
to  allow  any  further  evidence  in  the 
premises  other  than  that  contained  in  the 
exhibits  attached  to  said  briefs  and  the 
relief  map  presented  at  the  hearing." 

Declaring  that  it  had  sufficient  evidence 
before  it  to  pass  upon  the  question  of  res 
judicata,  the  court,  thereupon,  as  a  conclu- 
sion of  law,  found  that  the  prior  judgment 
was  res  judicata  of  the  claims  set  up  in  the 
complaint,  and  concluded  as  follows: 

"The  foregoing  statement  of  facts,  in  the 
nature  of  a  special  verdict,  and  the  above 


conclusions  of  law,  having  been  submitted  « 
by  counsel  for  the  respective  parties  and^ap-  •* 
proved  by  the  court,  the  same  is  signed  and 
certified,  at  San  Juan,  Porto  Bieo,  this  26th 
day  of  October,  1909,  and  the  same,  with  a 
copy  of  the  court's  opinion  in  the  case,  will 
be  transmitted  to  the  Honorable  the  Su- 
preme Court  of  the  United  States,  according 
to  law." 

The  assignments  of  error  are  eleven  in 
number,  and  state  in  various  forms  of  ex- 
pression the  contention  that  the  judgment 
entered  was  erroneous  because  plaintiff  was 
not  accorded  a  proper  hearing  upon  the  issue 
of  res  judicata.  The  appellant  did  not,  how« 
ever,  formally  except  to  any  ruling  or  de- 
cision of  the  court  on  the  subject,  and  in 
consequence,  even  upon  the  assumption  that 
the  objection  that  want  of  regularity  in  the 
practice  pursued  mi|^t,  under  some  circum- 
stances, be  available  here  (Salina  Stock  Co. 
V.  Salina  Creek  Irrig.  Co.  163  U.  S.  109,  41 
L.  ed.  90,  16  Sup.  Ct.  Bep.  1036),  it  can- 
not on  this  record  be  availed  of  (Apache 
County  V.  Barth,  177  U.  S.  538,  542,  44  L. 
ed.  878,  879,  20  Sup.  Ct.  Bep.  718). 

There  is  nothing  shown  by  the  record 
which  we  can  review,  since  what  is  denomi- 
nated findings  of  fact  is  not  such  in  legal 
effect,  and  the  record  does  not  contain  any 
rulings  of  the  court,  excepted  to,  upon  the 
admission  or  rejection  of  evidence.  By 
§  35  of  the  Porto  Bican  act  of  April  12, 
1900,  31  Stat,  at  L.  85,  chap.  191,  writs  of 
error  and  appeals  from  final  decisions  of 
the  supreme  court  for  the  district  of  Porto 
Bico  shall  be  allowed  and  may  be  taken 
to  this  court  "in  the  same  manner  and  un- 
der the  same  regulations  ...  as  from 
the  supreme  courts  of  the  territories  of  the 
United  States."  Now,  as  held  in  Young 
V.  Amy,  171  U.  S.  179,  183,  43  L.  ed.  127, 
128,  18  Sup.  Ct.  Bep.  802: 

"It  is  settled  that,  on  error  or  appeal  to 
the  supreme  court  of  a  territory,  this  court 
is  without  power  to  re-examine  the  facts, 
and  is  confined  to  determining  whether  the 
court  below  erred  in  the  conclusions  of  law 
deduced  by  it  from  the  facts  by  it  found, 
and  to  reviewing  errors  committed  as  to  the 
admission  or  rejection  of  testimony,  when^ 
the  action  of  the  court  in  this  regard  has  {J 
been  duly  ^excepted  to,  and  the  right  to  at-* 
tack  the  same  preserved  on  the  record." 

But  whether  the  court  adopts  an  agreed 
statement  of  facts  or  itself  finds  the  facts, 
the  agreed  statement  or  findings  must  be 
of  the  ultimate  facts,  and  if  they  be  merely 
a  recital  of  testimony  or  evidentiary  facts, 
it  brings  nothing  before  this  court  for  con- 
sideration. Thompson  v.  Ferry,  180  U.  8. 
484,  45  L.  ed.  633,  21  Sup.  Ct.  Bep.  453; 
United  States  Trust  Co.  v.  New  Mexico,  183 
U.  a  635,  640,  46  L.  ed.  315,  319,  22  Sup. 
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Ct  Rep.  172.  Ab  said  in  Crowe  t.  Trickey, 
204  U.  S.  228,  235,  61  L.  ed.  454,  468,  27 
Sup.  Ct  Bep.  276,  the  statement  of  facte 
required  by  the  statute  should  present  olear- 
ly  and  precisely  the  ultimate  facts,  al- 
though, as  further  observed  in  the  same 
case,  a  mere  incorporation  of  unneoessary 
details  may  not  be  fatal  if  "a  sufficient 
statement  finally  emerges.**  Under  no  pos- 
sible Tiew,  however,  of  the  findings  we  are 
considering,  can  they  be  held  to  constitute 
a  compliance  with  the  statute,  since  they 
merely  embody  conflicting  statements  of 
counsel  concerning  the  fiacts  as  they  sup- 
pose them  to  be,  and  their  appreciation  of 
the  law  which  they  deem  applicable;  there 
being,  therefore,  no  attempt  whatever  to 
state  the  ultimate  facts  by  a  consideration 
of  which  we  would  be  able  to  conclude 
whether  or  not  the  judgment  was  warrant- 
ed. The  case  is  analogous  to  that  presented 
by  the  record  in  Glenn  v.  Fant,  134  U.  S. 
898,  33  lu  ed.  969,  10  Sup.  Ct.  Rep.  683, 
where  it  was  held  that  an  agreement  that 
the  parties  might  refer  to  and  rely  upon 
all  the  grounds  of  action  or  defense  to  be 
found  in  the  voluminous  records  of  two 
equity  cases  in  other  courts,  including  the 
l^eadings  and  findings  and  orders  and  de- 
crees therein,  could  not  take  the  place  of 
a  special  verdict  of  a  jury  or  the  special 
findings  of  fact  by  the  court,  so  as  to  en- 
able this  court  to  determine  the  questions 
of  law  thereon  arising. 

No  error  being  apparent  on  the  record, 
the  judgment  of  the  District  Court  of  Porto 
Rico  must  be  and  it  is  affirmed. 


(224  U.  8.  148.) 

CONSUMERS'   COMPANY,   Limited,   Plff. 

in  Err., 

V. 

ALBERT  L.  HATCH. 

GoNSTiTunoirAL  Law  (§  129»)— Impaib- 
zno  contbaot  ubuoation— judioiax* 
Decision. 

1.  The  obligations  of  the  charter  of  a 
water  company  are  not  unconstitutionally 
impaired  by  construing  the  charter  in  the 
lignt  of  the  statute  law  and  the  decisions 
of  the  courts  at  the  time  the  charter  was 
granted,  as  requiring  the  company  to  bear 
the  cost  of  making  service  connections. 

lEiA.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  81  296,  SOI,  862-418;  Dec.  Dig. 
8  129.*] 

Constitutional  Law  (8  278»)— Dub  Pro- 
CB88  or  Law-Oonfisoatioh. 

2.  Requiring  a  water  company,  upon  the 
theory  of  an  implied  contract,  to  bear  the 
cost  of  making  the  service  connections 
which  it  was  its  duty,  under  its  charter, 
to  make,  does  not  amount  to  confiscation 
and  the  consequent  taking  of  the  company's 
property  without  due  process  of  law. 

niML  Note.— For  otber  cases,  see  Constitution sJ 
Law,  Cent.  Dig.  §9  768,  766,  767-770,  772-777, 
m,  S08-810.  816-824,  907-924,  942 ;  Dec.  Dig.  9  278.*] 


CoNSTinrnoNAL  Law    (5   120*)— Wat«i» 
AND  Water  Coursbs   (|  194*)— Watbb 
GoMPANT— Impaibino    Gontkact   Obli- 
gations—Cobpokatb  Cha&tkb. 
3.  A  clause  in  the  charter  of  a  water  com- 
pany that^it  shall  not  he  required  to  ex- 
tend its  distributing  system  in  any  ungrad- 
ed street  is  not  unconstitutionally  impaired 
by  requiring  the  company  to  make  service 
connections  to  residenta  of  such  a  street 
at  its  own  expense,  where  it  has  voluntar- 
ily laid  its  mains  in  the  street,  and  is  sup> 
plying  water  therefrom. 

PM.  Note.— For  otber  cases,  see  Constlttitional 
Law,  Cent  Dls.  ||  896.  801.  868-418:  Dec.  Dig.  6 
129;*  Waters  and  Water  Courses,  Cent.  Dig.  I 
880:   Dec  Dig.  I  184.^ 

[No.  184.] 

Argued  and  submitted  March  4,  1912.    D^ 
cided  April  1,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  judgment 
requiring  a  water  company  to  make  serv- 
ice connections  to  consumers  at  its  own  ex- 
pense.   Affirmed. 

See  same  case  below,  17  Idaho,  204,  — > 
L.R.A.(N.S.)  — ,  104  Pac.  670. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Myron  A.  Folsom,  Edward  S. 
Elder,  and  Robert  H.  Elder  for  plaintiff  in 
error. 

Messrs.  Eugene  V.  Boughton  and  Frank 
W.  Reed  for  defendant  in  error.  ^ 

Mr.   Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

Omitting  reference  to  matters  not  per- 
tinent to  the  alleged  Federal  questions  re- 
lied upon,  the  facts  are  these:  Although 
it  was  optional  with  It  to  do  so,  the  plain- 
tiff in  error,  a  water  supply  corporation, 
operating  under  a  franchise  granted  in 
1903,  laid  a  water  main  in  Third  street^ 
an  ungraded  street  within  the  corporate 
limits  of  the  then  village — ^now  city— of 
C<eur  d'Alene,  Idaho.  While  the  company 
was  supplying  residents  on  the  street  with 
water  for  domestic  use,  upon  payment  of 
the  regular  monthly  rates  established  by 
the  water  commission  provided  for  by  the 
statutes  of  Idaho,  Albert  L.  Hatch,  defend- 
ant in  error,  erected  a  dwelling  upon  a  lot 
situated  on  the  street,  and  laid  a  water 
pipe  to  the  curb  in  front  of  his  property. 
He  then  applied  to  the  water  company  to 
connect  the  pipe  at  the  curb  line  with  its 
service  main,  so  that  a  regular  supply  of 
water  might  be  obtained.  The  water  com- 
pany, however,  declined  to  make  the  de* 
sired  connection  because  of  the  refusal  te 
Hatch  to  pay,  as  required  by  the  regula- 
tions of  the  company,  $8.50,  the  cost  of 
making  the  connection,  or  to  comply  with 
alternative  regulations  adopted  for  the 
purpose  of  enabling  the  water  company  to 
recover  such  cost.  This  action  in  manda* 
mus  was  then  commenced  in  the  supreme 


*For  other  oases  see  same  topic  ft  S  xn7MBBB  in  Dee.  ft  Am.  Diffs.  1907  to  date,  ft  Rsp*r  iaeezes 
32"  S.  C— .^C. 
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eoixrt  of  Idaho,  and  culminated  in  a  judg- 
ment in  substance  finding  the  regulations  re- 
quiring a  consumer  to  pay  for  service  con- 
nections unreasonable,  and  ordering  the 
water  company  to  make  the  connection  at 
its  own  cost,  and  to  supply  water  to  the 
premises  of  Hatch  upon  payment  of  the  es- 
tablished monthly  rate.  17  Idaho,  204,  — 
L.R.A.(NS.)  — ,  104  Pac.  670.  This  writ 
of  error  was  then  prosecuted  upon  the  as- 
sumption that  rights  of  the  water  company, 
protected  by  the  Constitution  of  the  Unii- 

^ed  States,  had  been  wrongfully  invaded. 

jj     The  grounds  for  the  claim  in  question 

•  are  in  substanoe^at,  as  the  water  company 
was  not  required  by  its  charter  in  express 
terms  to  make  a  service  connection,  and 
the  benefits  of  such  connection  would  in- 
ure solely  to  the  liouse  owner,  to  compel 
the  water  convpany  to  bear  the  cost  of 
the  connection  would  amoimt  to  a  confisca 
tion  of  its  property,  in  violation  of  the 
due-process  clause  of  the  14th  Amendment, 
and  also  would  be  to  impair  the  obliga- 
tion of  its  contract.  A  further  claim  of 
impairment  of  contract  is  based  upon  the 
contention  that,  as  it  was  optional  with 
the  water  company,  under  its  franchise,  to 
lay  mains  in  ungraded  streets,  there  was 
no  duty  to  supply  water  from  a  main  vol- 
untarily placed  in  an  ungraded  street. 

The  contentions  are  devoid  of  merit.  The 
charter  of  the  company  was  construed  by 
the  court  below  in  connection  with  the  stat- 
utes in  force  at  the  time  of  the  grant  of 
the  franchise,  in  the  light  of  the  eonstruc- 
tion  given  to  those  statutes  in  decisions 
made  prior  to  such  grant.    We  excerpt  in 

^  the  margint  a  passage  from  the  opinion 

2  in  one  of  those  eases. 

*By  thus  interpreting  the  charter  by  ap- 
plying the  settled  meaning  of  the  statutes 
which  had  been  announced  at  the  time  the 
charter  was  granted  to  the  water  company, 
the  court  held  that  it  was  the  duty  of  the 
company,  under  its  charter,  to  make  the 
service  connections  for  Hatch  at  its  own 


cost.  This  was  based  upon  the  view  that, 
as  it  was  clearly  settled  by  both  the  stat^ 
ute  law  and  decisions  at  the  time  the  char- 
ter was  granted  that  it  was  the  duty  of 
the  water  company  to  make  service  con- 
nections, and  its  further  duty  being  to  sup- 
ply water  to  consumers,  by  necessary  im* 
plication  the  charter  imposed  the  obliga- 
tion to  pay  the  cost  of  the  service  connec- 
tion which  it  was  incumbent  upon  the  com- 
pany to  make. 

That  the  construction  thus  placed  upon 
the  charter  by  the  court  below,  in  the  light 
of  the  state  of  the  law  at  the  time  of  its 
adoption,  did  not  amoimt  to  an  impair* 
ment  of  the  obligations  of  the  charter  by 
subsequent  legislation,  is,  we  think,  too 
clear  for  anything  but  statement.  That  the 
mere  fact  of  holding  that  an  obligation  would 
be  implied  to  pay  for  the  doing  of  work  to 
enable  the  corporation  to  perform  a  duty, 
when  the  duty  to  do  such  work  was  clearly 
the  result  of  the  state  law  and  decisions 
thereon  at  the  time  the  charter  was  grant- 
ed, did  not  amount  to  confiscation,  and  the 
consequent  taking  of  the  properly  of  the 
corporation  without  due  process  of  law,  in 
violation  of  the  14th  Amendment,  is  also, 
we  think,  so  obvious  as  not  to  necessitate 
further  consideration  of  the  proposition. 

As  respects  the  claim  based  upon  the 
clause  of  the  charter  which  provided  that 
the  water  company  should  not  be  "re- 
quired" to  extend  its  distributing  system 
in  any  ungraded  street  or  alley  within  the  ^i 
then  village  (now  city)  of  Gcrar  d'Alens^JJ 
even  if  it  were  possible  to  indulge  ia^the* 
hypothesis  that  there  was  subsequent  leg> 
islation,  we  think  there  is  nothing  support- 
ing the  claim  of  impairment  of  contract, 
because  the  supreme  court  of  Idaho  was 
clearly  right  in  deciding  that  no  contract 
provision  was  impaired,  since  the  water 
company  had  voluntarily  laid  its  main  in 
the  ungraded  street  in  question,  and  was 
supplying  water  from  such  main  to  resi- 
dents on  the  street,  and  its  duty  was  to 


tin  Pocatello  Water  Co.  v.  Standley 
(1900)  7  Idaho,  155,  61  Pac.  518,  consider- 
ing obligations  of  a  water  supply  company, 
and  construing  §  2712  of  1887  Revised  Stat- 
utes of  Idaho,  substantially  re-enacted  in 
Revised  Code  of  Idaho  1010,  as  §  2840,  the 
supreme  court  of  Idaho  said: 

"Under  the  said  franchise  the  respondent 
has  been  granted  the  right  to  lay  its  mains 
and  pipes  'over,  along,  and  under*  the 
streets,  alleys,  and  highways  of  said  city, 
for  the  purpose  of  supplying  said  city  and 
its  inhabitants  with  a  sufficiency  of  pure 
water.  It  had  the  authority  to  lay  all  of 
the  mains  and  pipes  in  said  streets  and 
alleys  necessary  to  accomplish  the  purposes 
for  which  said  franchise  was  granted.  It 
is  obliged  to  lay  its  mains  and  pipes  in 
said  streets  and  alleys,  and  deliver  water 


to  the  consumers  at  its  franchise  limits, 
and  to  the  line  of  the  premises  6i  the  con- 
sumer, if  such  premises  border  on  said 
franchise  limits.  The  respondent  has  been 
granted  a  valuable  right, — ^that  of  laying 
its  mains  and  laterals  in  the  streets  and 
alleys  of  the  city, — in  consideration  that  it 
will  furnish  water  to  said  eity  and  its 
inhabitants.  The  company  is  under  obliga* 
tion  to  lay  its  pipes  in  the  streets  and  al- 
leys so  as  to  make  the  water  accessible  to 
the  citizen  for  his  private  use.  It  is  giv- 
en the  right,  within  its  franchise  limits,  to 
lay  all  pipes  and  make  all  connections  with 
its  mains  and  laterals.  •  •  .  Neither 
has  the  citizen  any  right  to  enter  within 
the  franchise  limits  of  the  company  and  in 
any  manner  interfere  with  its  mains  and 
pipes.- 
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lapply  water  '^without  dlstinetion  of  pei^ 
sons.** 
Affirmed* 


<2M  U.  a  127.) 

GEORGE  R.  PLUMMER,  Appt^ 

T. 

UNITED  STATES. 
ABifT  AWD  Navy   (|  18»)— Pat  of  Own- 

CBHS— AcnNO    ASSISTART    SXTBGEON. 

1.  The  changes  in  rank  and  pay  of  as- 
sietant  surgeons  in  the  Navy,  made  hj 
tiie  NaTy  personnel  act  of  March  3,  1800 
(30  Stat,  at  L.  1007,  ohap.  413,  U.  6.  Comp. 
Stat  1001,  p.  1072),  §  13,  and  the  acts  of 
June  7,  1900  (31  Stat  at  L.  697,  chap. 
850,  U.  8.  C^mp.  Stat  1001,  p.  990),  March 
2,  1907  (34  Stat  at  L.  1167,  chap.  2511),i 
and  May  13,  1908  (35  Stat  at  K  127,  chap. 
106.  U.  S.  Comp.  Stat  Supp.  1909,  p.  359), 
inured  to  the  benefit  of  acting  assistant  sur- 
geons appointed  under  the  act  of  May  4, 1^8 

(30  Stat  at  L.  380,  chap.  234,  U.  8.  Comp. 
Stat  1001,  p.  990),  which  expressly  gives  to 
such  appointees  the  relative  rank  and  com- 
pensation of  assistant  surgeons, — although 
the  Navy  personnel  act  may  be  conceded  to 
deal  only  with  the  standard  of  pay  of  the 
regular  naval  establishment 

[Bd.    Note.— For  otber   cases,    see   Army   and 
Navy.  Cent.  Die  H  62-M:    Dec.  Dig.  S  18.*] 

Aunr  AND  Navy  (S  13*)— Ix)ngevity  Pay 

— "CUBMNT  YKABLY  PaY."  ' 

2.  Congress,  in  using  the  words,  "current 
^Barly  pay,"  as  the  basis  of  the  computa- 
tion of  the  longevity  pay  provided  for  by 
the  act  of  May  13,  1008,  must  be  deemed 
to  have  adopted  its  construction  of  those 
words  aa  used  in  U.  S.  Rev.  Stat  §  1262, 
U.  S.  0>mp.  Stat  1001,  p.  896,  giving  a 
10  per  cent  longevity  increase  on  "current 
yearly  pay,"  which  it  declared  by  the  act 
of  June  30,  1882  (22  Stat  at  L.  118,  chap. 
254,  U.  8.  Comp.  Stat  1001,  p.  806),  should 
be  computed  on  the  yearly  pay  of  the  grade. 

flM.  Note.— >For  other  cases,  see  Army  and 
Navy,  Cent  Dig.  H  62-56;    Dec.  Dig.  |  IS.*] 

[No.  177.J 

Argued  February  20  and  March  1,  1012. 
Decided  April  1,  1012. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  the  peti- 
tion of  an  acting  assistant  surgeon  in  the 
Navy  for  additional  pay.  Reversed  and  re- 
manded for  entry  of  judgment  in  favor  of 
elaimant 

See  same  ease  below,  45  Ct  CI.  614. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Qeorge  A.  King,  William  B. 
King,  William  E.  Harvey,  and  Archibald 
King  for  appellant. 

Assistant  Attorney  General  Thompson 
mad  Mr.  Frederick  De  Conrcy  Faust  for 
appellee. 


Metnn.  Hilary  A.  Hexbert,  Benjamin 
Mioou,  and  Richard  P.  Whiteley  for  other 
interested  partiea. 
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*  Mr.  Chief  Justice  White  delivered  the  * 
opinion  of  the  court: 

This  appeal  is  from  a  judgment  of  the 
court  of  claims  denying  the  right  to  recov- 
er from  the  United  States  an  alleged  bal- 
ance of  comfMusation  claimed  to  be  due 
for  servioes  rendered  as  an  acting  assistant 
surgeon  at  the  Naval  Station,  Key  West,  o 
Florida,  from  July  1,  1003,  to  July  1,  lOOO.  S 

*  By  an  act  approved  May  4,  1808,  30  Stat  * 
at  L.  380,  chap.  234,  U.  S.  Comp.  Stat 
1001,  p.  000,  the  president  was  authorized 
"to  appoint  for  temporary  service  twenty- 
five  acting  assistant  surgeons,  who  shall 
have  the  relative  rank  and  compensation 
of  assistant  surgeons."  When  the  act  of 
1808  was  passed,  the  pay  of  officers  in  the 
naval   service  was  generally  regulated  by 

§  1556,  Rev.  Stat  (U.  S.  Comp.  Stat  1001, 
p.  1067),  and  the  pay  of  an  assistant  sur- 
geon for  shore  duty  was  fixed  at  91,400  a 
year.  By  §  13  of  the  naval  personnel  act 
of  March  3,  1800,  30  Stat  at  L.  1007,  chapb 
413,  U.  S.  Cbmp.  Stat  1001,  p.  1072,  it 
was  provided  that  commissioned  officers 
of  the  line  of  the  Navy  and  of  the  medical 
and  pay  corps  "shall  receive  the  same  pay 
and  allowances,  except  forage,  as  are  or 
may  be  provided  by  or  in  pursuance  of  law, 
for  the  officers  of  corresponding  rank  in  th« 
Army;"  and  in  a  proviso  it  was  declared: 
"That  such  officers,  when  on  shore,  shall 
receive  the  allowances,  but  fifteen  per  cen- 
tum less  pay  than  when  on  sea  duty."  The 
effect  of  this  act  was  to  increase  the  pay 
of  naval  officers  generally,  and  therefore 
to  enhance  the  pay  of  assistant  surgeons. 

The  act  of  June  7,  1000,  31  Stat  at  L. 
607,  chap.  850,  U.  S.  Comp.  Stat.  1001» 
p.  000,  raised  the  rank  of  assistant  sur* 
geons  in  the  Navy  by  providing  that  "as- 
sistant surgeons  shall  rank  with  assistant 
surgeons  in  the  Army."  We  say  that  this 
act  raised  the  rank  of  assistant  surgeons 
in  the  Navy  for  the  following  reasons: 
Prior  to  that  act  the  rank  of  assistant  sur^ 
geon  in  the  Navy,  upon  entrance  into  the 
service,  was  that  of  ensign.  Rev.  Stat. 
§  1474,  U.  S.  Comp.  Stat  1001,  p.  1032. 
As  by  Rev.  Stat.  §  1168,  the  lowest  rank 
of  an  assistant  surgeon  in  the  Army  during 
the  first  three  years  of  service  was  that 
of  a  lieutenant  of  cavalry,  the  effect  of  the 
act  of  1000  was  therefore  to  give  to  assist- 
ant surgeons  in  the  Navy  a  higher  rank; 
that  is,  to  raise  them  from  the  rank  of  en- 
sign to  that  of  lieutenant,  junior  grade. 

On  December  20,  1002,  the  Surgeon  Gen- 
eral of  the  Navy  published  a  circular  so* 
liciting  applications   for   appointment   "as 


*For  other  cases  see  same  topic  ft  S  nuhbsb  1b  Deo.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 

*U.  8.  Comp.  St  Supp.  1909,  p.  SOS. 
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2  aotii^  asiistftnt  surgeons  for  three  years 
•  of  seryice,"  and  in  the  circular,  among  oth- 
er things,  it  was  stated  as  follows: 

"The  Secretary  of  the  Navy,  in  order  to 
meet  the  exigencies  of  the  service,  has  auth- 
orized the  appointment  of  twenty-five  act- 
ing assistant  surgeons  for  three  years' 
service,  to  have  the  same  rank  and  pay  as 
assistant  surgeons  in  the  regular  service. 

"The  pay  is  as  follows: 

At   sea 91,650.00  a  year 

On  shore,  with  quarters ....    1,402.50  a  year 
On  shore,  without  quarters.    1,600  50  a  year 

Plummer  applied  for  appointment,  and 
was  commissioned  hy  the  President  as  an 
acting  assistant  surgeon  in  the  naval  serv- 
ice, to  serve  for  three  years  from  July  1, 
1003.  After  the  expiration  of  the  first 
appointment  he  was  reappointed  for  anoth- 
er term  of  three  years,  and  his  commis- 
sion under  the  first  and  second  appointment 
stated  his  rank  to  be  that  of  lieutenant, 
junior  grade. 

During  Plummer's  second  three-year  pe- 
riod of  service  two  acts  were  passed  which 
it  is  claimed  enhanced  the  compensation 
of  assistant  surgeons,  viz,z  An  act  ap- 
proved March  2,  1907,  34  Stat,  at  L.  1167, 
chap.  2511,  and  an  act  approved  May  13, 
1908,  35  Stat,  at  L.  127,  128,  chap.  166,  U. 
S.  Comp.  Stat  Supp.  1909,  p.  359.  By  the 
act  of  1907  assistant  surgeons  were  allowed 
heat  and  light  for  quarters  and  commuta- 
tion for  the  same.  By  the  act  of  1908, 
the  pay  of  a  lieutenant,  junior  grade,  the 
relative  rank  of  an  assistant  surgeon,  was 
fixed  at  $2,000. 

During  the  term  of  both  services  Plum- 
mer  was  paid  not  at  the  rate  provided  by 
law  for  the  pay  of  assistant  surgeons  at 
the  time  his  services  as  acting  assistant 
surgeon  were  rendered,  but  at  the  rate  of 
pay  which  was  fixed  for  assistant  surgeons 
at  the  time  the  act  of  1898  was  passed. 
That  is  to  say,  despite  the  change  in  rank 
and  pay  of  assistant  surgeons  in  the  Navy, 
^  brought  about  by  the  legislation  subse- 
•  quent  to  1898,  Plummer  was  paid*upon  the 
theory  that  those  changes  had  no  efTect 
upon  the  pay  of  acting  assistant  surgeons, 
and  therefore  they  were  entitled  only  to 
the  sum  which  was  allowed  by  law  (Rev. 
Stat.  §  1556)  at  the  time  the  appointment 
of  acting  assistant  surgeons  was  provided 
for. 

By  an  express  finding  of  the  court  below, 
M  to  which  there  is  no  dispute,  if  Plum- 
mer had  been  paid  at  the  rate  fixed  by 
law  for  assistant  surgeons  at  the  time  his 
services  as  acting  assistant  surgeon  were 
rendered,  he  would  have  been  entitled,  irre- 
spective of  the  question  of  longevity  pay,  as 
to  which  there  is  dispute,  to  $1,814.78  more 
pay  than  he  received;  to  $2,007.20  as  com- 


mutation of  quarters,  and  to  $341.88  for 
heat  and  light  for  quarters,  under  the  act 
of  March  2,  1907;  in  all,  $4,213.86.  Wheth- 
er, therefore,  an  acting  assistant  surgeon 
under  the  legislation  to  which  we  have  re- 
ferred was  entitled  to  be  paid  as  his  serv- 
ices were  performed  at  the  rate  then  fixed 
by  law  as  the  pay  and  allowance  of  an  as- 
sistant surgeon,  and  what  was  the  proper 
basis  for  the  calculation  of  longevity  pay, 
are  the  two  questions  requiring  solution. 

The  court  below  based  its  conclusion  that 
the  acting  assistant  surgeon  was  only  en- 
titled to  the  pay  which  was  allowed  as- 
sistant surgeons  at  the  time  of  the  pas- 
sage of  the  act  authorizing  the  appointment 
of  acting  assistant  surgeons,  and,  hence, 
that  acting  assistant  surgeons  got  no  bene- 
fit from  subsequent  increases  of  the  pay  of 
assistant  surgeons,  upon  two  previous  de- 
cisions to  that  effect, — James  S.  Taylor  (38 
Ct  CI.  155)  and  Hugh  T.  Nelson  (41  Gt* 
CI.  157). 

The  reasoning  of  the  court  was  thus  ex- 
pressed in  the  Taylor  Case: 

*an  the  act  of  March  3,  1899,  we  fail  to 
find  any  express  provision  applying  to  of- 
ficers of  the  Navy  in  the  temporary  service. 
That  was  'An  Act  to  Reorganize  and  In- 
crease the  Efficiency  of  the  Personnel  of  the  ^ 
Navy  and  the  Marine  Corps  of  the  United^ 
States,'  evidently  referring* to  the  officers* 
of  the  regular  Navy,  as  it  certainly  could 
not  be  contended  that  the  Congress  had  in 
view  the  reorganization  of  the  officers  in 
the  temporary  service,  or  that  by  that  ad 
they  intended  to  incorporate  them  into  the 
permanent  service.  On  the  contrary,  it 
was  not  until  the  act  of  June  7,  1900,  that 
provision  was  made  for  continuing  them 
in  the  service  by  permanent  commissions. 
Those  who  received  commissions  in  the 
permanent  service  prior  to  that  act  did  so 
presumably  after  a  proper  examination  and 
approval  by  the  board  of  naval  surgeons 
designated  by  the  Secretary  of  the  Navy 
under  the  act  of  May  4,  1898." 

But  conceding  the  correctness  of  the 
premise  upon  which  the  reasoning  just 
quoted  rests, — ^that  is,  the  purpose  of  the 
naval  personnel  act  to  deal  with  the  stand- 
ard of  pay  of  the  regular  naval  establish- 
ment,— ^we  think  it  is  not  conclusive  or  even 
in  any  degree  persuasive  of  the  question 
here  for  decision,  which  is  not  what  was  the 
purpose  of  Congress  in  fixing  a  standard 
for  the  pay  of  the  regular  naval  establish- 
ment, but  whether  that  standard,  as  fixed« 
must  be  resorted  to  for  the  purpose  of  de* 
termining  the  pay  of  acting  assistant  sur- 
geons. The  solution  of  that  question  must 
primarily  be  found  within  the  text  of  the 
act  of  1898,  and  as  that  text  expressly  gives 
to  the  acting  assistant  surgeons  whose  »p- 
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pointment  H  provides  for  the  relative  rmok 
and  compensation  allowed  by  law  to  as- 
sistant surgeons,  it  must  follow  that,  in  the 
absence  of  an  express  provision  or  a  neces- 
sary implication  to  the  eontraiy  in  the 
statute  fixing  the  pay  of  assistant  surgeons, 
such  standard  became  the  measure  by  which 
the  pay  of  the  officers  provided  for  in  the 
act  of  1808  was  to  be  ascertained  and  al- 
lowed. In  other  words,  as  the  act  of  1898 
provided  for  a  standard  by  which  to  deter- 
mine the  rank  and  pay  of  the  acting  as- 
sistant surgeons, — ^that  is,  the  rank  and 
^compensation  allowed  assistant  surgeons, — 
J  in  the  nature  of  things  it  provided  not 
*  for  the  application^of  a  nonexisting  or  ob- 
solete standard,  but  for  an  existing  stand- 
ard,— that  is,  the  rank  and  pay  in  force 
at  the  time  when  the  services  of  the  act- 
ing assistant  surgeons  were  rendered. 
Looked  at  from  a  broader  point  of  view, — 
that  is,  testing  the  subject  from  a  consid- 
eration of  the  obvious  intent  and  purpose 
of  the  act  of  1898, — the  same  conclusion 
becomes  necessary.  It  may  not  be  doubted 
that  the  relation  which  the  act  of  1898 
established  between  the  rank  and  pay  of 
acting  assistant  surgeons  and  assistant 
surgeons  in  reason  must  rest  upon  the  sub- 
stantial identity  of  the  services  to  be  ren- 
dered \ry  the  incumbents  of  both  offices. 
Tliis  being  true,  it  of  course  necessarily 
also  is  true  that  a  mere  increase  of  the 
eompensation  of  assistant  surgeons  with- 
out any  change  between  the  duties  of  those 
offleers  and  the  duties  of  acting  assistant 
surgeons  cannot  justify  the  implication,  un- 
less there  was  a  clear  manifestation  of  the 
purpose  to  do  so,  that  it  was  the  inten- 
tion of  Congress  to  create  an  inequality 
of  compensation  while  leaving  unmodified 
equality  of  rank  and  duty. 

That  the  view  which  we  take  of  the  aet 
of  1898  was  also  the  contemporaneous  ad- 
ministrative construction  given  to  the  act 
plainly  results  from  the  circular  of  the 
Surgeon  General  under  which  Plummer  was 
appointed,  since  the  pay  stated  in  that  cir- 
eular  was  not  that  fixed  in  §  1556,  Bev. 
Stat.,  but  was  the  sum  fixed  as  the  pay  of 
assistant  surgeons  in  the  Navy  at  the  time 
the  circular  was  issued.  Indeed,  that  such 
also  must  have  been  the  view  entertained 
by  the  President  when  Plummer  was  com- 
missioned obviously  is  shown  by  the  fact 
that  Plummer  was  commissioned  as  a  lieu- 
tenant, junior  grade,  the  rank  of  an  as- 
sistant surgeon  at  the  time  of  his  appoint- 
ment, and  not  as  an  ensign,  the  raiik  ao- 
eorded  to  assistant  surgeons  at  the  time 
when  the  act  of  1896  was  adopted. 
The  controversy  as  to  the  sum  of  longevi- 


ty pay  arises  from  a  portion  of  the  teoct 
of  the  act  of  May  13,  1908,  35  Stat,  at 
L.  128,  chap.  166,  U.  S.  Comp.  Stat  Supp.  ^ 
1909,  p.  859,  reading  as  follows:  S 

*  "There  shall  be  allowed  and  paid  to  each  * 
conunissioned  officer  below  the  rank  of  rear 
admiral  ten  per  centum  of  his  current  year- 
ly pay  for  each  term  of  five  years'  service 
in  the  Army,  Navy,  and  nmrine  corps.  The 
total  amount  of  such  increase  for  length 
of  service  shall  in  no  case  exceed  forty  per 
centum  on  the  yearly  pay  of  the  grade  as 
provided  by  law.** 

It  is  insisted  that  as  the  words  "cur- 
rent yearly  pay,**  as  employed  in  Rev.  Stat. 
S  1262,  U.  S.  Comp.  Stat.  1901,  p.  896,  were 
construed  in  United  States  v.  Tyler,  105 
U.  S.  244,  26  L.  ed.  985,  to  require  that 
the  calculation  of  the  longevity  pay  should 
be  made  not  upon  the  sum  of  the  base 
pay,  but  on  the  base  pay  and  previous  in- 
creases thereof,  that  the  same  rule  must 
be  applied  to  the  words  as  used  in  the  pro- 
vision of  the  statute  above  quoted.  But, 
subsequent  to  the  Tyler  Case,  by  the  act 
of  June  30,  1882,  22  Stat,  at  L.  118,  chap. 
254,  U.  S.  Comp.  Stat.  1901,  p.  896,  Con- 
gress expressly  directed  that  the  10  per 
cent  longevity  increase  provided  for  in 
§  1262,  Bev.  Stat,  should  be  "computed  on 
the  yearly  pay  of  the  grade  ••..'* 
That  this  act  was  passed  for  the  express 
purpose  of  conunanding  a  method  of  compu- 
tation which  would  render  inapplicable  the 
construction  adopted  in  the  Tyler  Case  is 
not  open  to  controversy.  United  States  v. 
Miller,  208  U.  S.  32,  38,  52  L.  ed.  376,  379, 
28  Sup.  Ct  Rep.  199.  Indeed,  that  from 
the  date  of  the  act  of  1882  down  to  the 
present  time  the  longevity  pay  of  Army  of- 
ficers has  been  computed  by  the  method  di- 
rected by  the  act  of  1882  is  not  controvert* 
ed.  In  view  of  the  purpose  of  Congress  to 
equalize  as  far  as  possible  the  pay  of  Army 
and  Navy  officers,  manifested  by  the  adop« 
tion  of  the  navy  personnel  act  of  1899,  and 
in  all  subsequent  legislation  as  to  such 
pay,  we  think  it  plainly  results  that  the 
provision  relied  upon  must  be  held  to  have 
been  adopted  with  reference  to  the  settled 
rule  prevailing  for  so  many  years, — a  rule 
consequent  upon  the  act  of  1882.  In  other 
words,  we  think  it  may  not  be  doubted  that 
the  intention  of  Congress  in  the  provision 
relied  upon  vms  that  the  longevity  pay^ 
therein  prescribed  should  bet  computed  ^o-* 
cording  to  the  methods  then  prevailing,  and 
which  had  resulted  from  the  enactment  of 
the  statute  of  1882. 

Judgment  reversed  and  cause  remandedf 
with  a  direction  to  enter  judgment  iB  f»> 
'vor   of   claimant   for   $4,213.86. 
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UNNIB  SGHODDB,  Bxeeotriz  of  Henry 

BefaoddA,  DeoBued,  Petitioner, 

T. 

TWIN   FALIi3  LAND   4  WATER   COM- 
PANY. 

WATEB8   AND   WaTBB    COITB8B8    (§    144*)— 
APPBOPBIATION— GUBBENT     OT     STBEAM. 

1.  The  current  of  a  river  eannot  be  ap- 
propriated by  a  riparian  proprietor  m 
Idaho  to  the  extent  neoemary  to  operate 
the  water  wheels  used  by  him  to  divert  the 
water  actually  appropriated  for  a  beneficial 
use,  so  as  to  give  him  a  right  of  action  for 
the  destruction  of  the  current  by  subse- 
quent appropriators,  when  exercising  their 
rights  under  Idaho  Const  art  16,  §  8,  to 
apply  the  unused  water  to  beneficial  uses, — 
even  assuming  the  coexistence  in  that  state 
of  a  system  of  riparian  rights  and  the  doc- 
trine of  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Die.  S  152;    Dec.  Dlff.  1 144.*] 

Watebs  and  Wateb  Coubses  (t  144*)— 

APPBOPBIATZON— RXPABIAN    RIGHTS. 

2.  The  license  given  by  Idaho  Rev.  Stat 
§  3184,  to  the  owners  of  land  adjacent  to 
any  stream,  ''to  place  in  the  channel  of, 
or  upon  the  banks  or  margin  of  the  same, 
rams  or  other  machines  for  the  purpose  of 
raising  the  waters  thereof  to  a  level  above 
the  banks  requisite  lor  the  flow  thereof  to 
and  upon  such  adjacent  lands,"  does  not 
confer  anv  powar  to  appropriate,  without 
reference  to  beneficial  use,  the  entire  volume 
of  a  river  or  its  current,  to  the  destruction 
of  the  rights  of  others  to  make  appropriar 
tions  of  the  unused  water. 

(■d.  Note.— JTor  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1 152;    Dec  Dig.  S  144.*] 

[No.  2.] 

Argued  March   7   and   8,   1911.     Decided 

AprU  1,  1012. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  for 
the  District  of  Idaho,  sustaining  a  demurrer 
to  and  dismissing  a  complaint  seeking  to 
enforce  the  right  to  appropriate  the  current 
of  a  river  as  an  incident  to  an  appropriation 
for  limited  beneficial  use.    Affirmed. 

See  same  case  below,  —  L.RA.(N.8.)  ^, 
88  C.  C.  A.  207,  161  Fed.  43. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kirtland  I.  Perky,  Joseph  R. 
Webster,  and  John  F.  MacLane  for  peti- 
tioner. 

Messrs.  Edward  B.  Orltchlow  and  Wil- 
^liam  J.  Barrette  for  respondent. 

•  *  Mr.   Chief  Justice  White  delivered  the 
•pinion  of  the  court: 

Since  the  writ  of  certiorari  in  this  ease 
was  granted,  the  petitioner  died,  and  his 
executrix  was  subetituted.     The  writ  was 


aDowed  to  enable  m  to  levlew  the  action 
of  the  oourt  below  in  affirming  a  judgment 
of  the  circuit  court  of  the  United  States 
for  the  district  of  Idaho.  The  judgment  of 
the  circuit  court  sustained  a  demurrer  to 
the  complaint  of  the  petitioner,  who  was 
plaintiff,  on  the  ground  that  it  stated  no 
cause  of  action.  An  absolute  judgment  of 
dismissal  was  entered,  consequent  on  the 
election  by  the  plaintiff  to  stand  on  the 
complaint  as  filed.  The  court  below  sum* 
marized  the  averments  of  the  three  counts 
of  the  complaint,  and  as  that  summary  ac- 
curately and  sufficiently  states  the  case^ 
we  adopt  and  reproduce  it,  as  follows: 

"Plaintiff's     complaint     contains     three 
counts.    Briefly  stated,  the  cause  of  action 
as  set  out  in  the  three  counts  of  the  com* 
plaint  is  as  follows:    Plaintiff  is  the  owner 
of  three  tracts  of  land  on  the  banks  of 
Snake  river,   containing   in   the  aggregate 
429.96  acres.    Two  of  these  tracts,  contain- 
ing 263.96  acres,  are  on  the  south  bank,  and 
one  tract  of  160  acres  is  on  the  north  bank. 
One  of  the  tracts  on  the  south  bank  is  agri* 
cultural  land  and  the  other  is  partly  agri- 
cultural  land   and  partly  mining  ground* 
The  tract  of  land  on  the  north  bank  is  agri* 
cultural.    In  the  year  1889  plaintiff's  pred- 
ecessors in  interest,  and  in  1896,  the  plains 
tiff  himself,  appropriated  eertain  quantities 
of  water  of  the  flow  of  Snake  river  for  use 
on  said  lands.    In  the  first  count  the  quan- 
tity  is  stated   in   cubic  feet  per   second; 
in  the  second  and  third  counts  the  quanti- 
ties are  stated  in  miner's  inches.    The  ag- 
gregate of  water  appropriated  as  alleged  in 
the  three  counts  is  referred  to  in  the  briefs 
as  1,250  miner's  inches.     Soon  after  this  19 
water  was  appropriated  the  parties  in  in-^ 
terest  erected*water  wheels  in  the  river  to  * 
lift  the  water*  to  a  sufficient  height  for  dis- 
tribution  over   the   land.     Nine   of   these 
wheels  were  erected  opposite  or  near  the 
tracts  on  the  south  side  of  the  river,  and  two 
near  the  tract  on  the  north  side  of  the  river. 
These  wheels  vary  in  height  from  24  to  34 
feet.  The  parties  also  constructed  wing  dams 
in  the  river,  adjoining  or  in  front  of  the 
lands  owned  by  them,  for  the  purpose  of  con- 
fining the  fiow  of  the  water  of  the  river,  and 
raising  it  at  such  points  above  the  natural 
flow  of  the  river,  so  that  the  current  would 
drive  the  water  wheels  and  cause  them  to 
revolve   and   carry   the   water   in   buckets 
attached  to  the  wheels  to  a  height  where 
it  would  be  emptied  into  fiumes  and  dis- 
tributed  over   tiie   lands   by   ditches,    and 
used  thereon  to  irrigate  and  cultivate  the 
agricultural    land    and    work    the    mining 
ground.    It  Is  not  alleged  in  the  complaint^ 
but  it  is  assumed,  that  the  river  at  this 
point  runs  between  high  banks,  and  that 
the  water  is  lifted  by  the  wheels  at  least 
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20  feet  before  it  it  emptied  into  the  flumes 
for  distribution  over  plaintiff's  lands.  In 
the  year  1003,  while  plaintiff  was  using  the 
appropriated  water  of  the  river  upon  the 
described  premises,  the  defendant  com- 
menced the  construction  of  a  dam  across 
Snake  river  at  a  point  about  nine  miles 
westerly  from  and  below  the  lands  of  the 
plaintiff.  The  work  was  prosecuted  on 
said  dam  until  its  completion  in  March, 
1905.  This  dam  is  so  constructed  as  to 
impound  all  the  water  of  Snake  river  flow- 
ing at  said  point,  and  to  raise  the  water 
about  40  feet  in  height.  It  is  alleged  that 
when  defendant's  dam  was  filled  with  water, 
the  water  was  turned  into  a  canal  known 
as  the  'Twin  Falls  canal,'  owned  by  the  de- 
fendant and  located  on  the  north  side  of 
the  river;  that  this  canal  was  constructed 
at  a  cost,  as  plaintiff  is  informed  and  be- 
lieves, of  $1,500,000,  for  the  purpose  of 
supplying  water  for  irrigation  and  domestic 
0  purposes  to  the  settlers  on  about  300,000 
^  acres  of  arable  and  arid  lands  situated  be- 
•  low  the  dam;  that  foresaid  lands  and  for 
a  great  number  of  people,  being,  as  plaintiff 
is  informed  and  believes,  flve  thousand  in 
number,  there  is  no  other  supply  available 
for  irrigation,  stock,  domestic,  or  manu- 
facturing purposes,  except  the  water  from 
said  canal.  It  is  alleged  that  by  reason  of 
this  dam  the  waters  of  Snake  river  have 
been  backed  up  from  said  dam  and  to  and 
beyond  plaintifi^s  premises,  and  have  de- 
stroyed the  current  in  the  river  by  means 
of  which  plaintiff's  water  wheels  were  driven 
and  made  to  revolve  and  raise  the  water 
to  the  elevation  required  for  distribution 
over  plaintiff's  lands.  It  is  alleged  that  it 
Is  now  impossible  for  plaintiff  to  so  arrange 
or  change  his  said  dams  or  water  wheels 
or  flumes,  or  to  build  or  construct  other 
dams  or  water  wheels  or  flumes  that  will 
raise  any  water  whatever  from  said  stream 
that  can  be  used  upon  the  plaintiff's  lands, 
and  by  reason  thereof  plaintiff  has  not  been 
able  to  irrigate  said  lands  or  any  part 
thereof,  or  to  raise  profitable  crops  thereon, 
or  to  use  the  same  as  pasture  lands,  and 
will  not  in  the  future  be  able  to  irrigate  said 
lands  or  to  raise  profitable  crops  or  any 
erops  thereon  as  long  as  defendant's  dam 
is  maintained;  that  there  is  no  other  sup- 
ply of  water  available  for  use  upon  said 
lands  except  the  waters  of  Snake  river; 
that  by  reason  of  the  backing  up  of  said 
water  and  stopping  the  plaintiff  from  using 
said  water  wheels  to  raise  the  waters  of 
Snake  river  to  and  upon  said  lands,  and 
eutting  off  the  water  supply  from  plain- 
tiff's lands,  he  has  been  damaged  in  the 
aggregate  sum  of  $56,650. 

''In  the  first  count  of  the  complaint  a 
separate  and  distinct  cause  of  action  is  al- 


leged in  an  averment  that  about  12-  acres  of 
plaintiff's   land   haa  been   covered   by   the 
waters  of  Snake  river,  backed  up  by  de- 
fendant's dam,  but  the  land  is  not  described 
or  its  boundaries  given,  or  any  particulars 
stated,  so  that  the  land  can  be  identified  or 
ascertained.     To  this  cause  of  action  d^^ 
fendant  inteiposed  a  special  demurrer  on  [J 
the  ground  of^uncertainty  and  the  improper  • 
joinder  of  two  separate  causes  of  action. 
This  special  demurrer  appears  to  be  ad* 
mitted. 

''The  defendant  also  interposed  a  general 
demurrer  on  the  ground  that  the  facts  stat- 
ed in  the  complaint  do  not  constitute  a 
cause  of  action  against  the  defendant  as  to 
either  or  any  of  said  counts.  The  demurrer 
was  sustained  by  the  circuit  court,  and  the 
plaintiff  has  brought  the  cause  to  this  court 
upon  a  writ  of  error."  [ —  L.R^(N.S.) 
— ,  88  C.  C.  A.  207,  161  Fed.  43.] 

The  trial  court  recognized  fully  the  right 
of  the  plaintiff  to  the  volume  of  water 
actually  appropriated  for  a  beneficial  pur- 
pose. It  nevertheless  dismissed  the  com- 
plaint on  the  ground  that  there  was  no 
right  under  the  Constitution  and  laws  of  the 
state  of  Idaho  to  appropriate  the  current  of 
the  river  so  as  to  render  it  impossible  for 
others  to  apply  the  otherwise  unappropriat- 
ed waters  of  the  river  to  beneficial  uses. 
The  court  did  not  find  it  necessary  to  deny 
that  power  might  be  one  of  the  beneficial 
purposes  for  which  appropriations  of  water 
might  be  made,  but  in  substance  held  that 
to  uphold  as  an  appropriation  the  use  of 
the  current  of  the  river  to  the  extent  re- 
quired to  work  the  defendant's  wheels  would 
amount  to  saying  that  a  limited  taking  of 
water  from  the  river  by  appropriation  for 
a  limited  beneficial  use  justified  the  appro- 
priation of  all  the  water  in  the  river  as 
incident  to  the  limited  benefit  resulting  from 
the  use  of  the  water  actually  appropriated. 
The  court  said: 

''It  is  conceded  and  is  beyond  questioOt 
that  the  statute  law  as  well  as  judicial 
authority  directly  protects  plaintiff  in  all 
the  water  he  has  actually  appropriated,  di- 
verted, and  used;  but  there  is  no  statute, 
nor,  so  far  as  known,  any  judicial  rulings, 
protecting  him  in  the  establishment  and  in 
the  use  of  his  water  wheels,  as  he  claims  to, 
and  must,  use  them  for  the  diversion  of 
water  to  his  land.** 

Again: 

"As  by  art.  16,  §  3,  Constitution  of  Idaho^ 
all  unappropriated  waters  are  subject  ton 
appropriation,  it* follows  that  all  water* 
that  plaintiff  has  legally  appropriated  be- 
longs to  him,  but  M  other  is  subject  to 
appropriation.  It  is  unquestioned  that  what 
he  has  actually  diverted  and  used  upon  his 
land,  he  has  appropriated;  but  can  it  ba 
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operate  his  wheels  is  an  appropriation?  As 
before  suggested,  there  is  neither  statutory 
nor  judicial  authority  that  such  a  use  is 
an  appropriation.  Such  use  also  lacks  one 
of  the  essential  attributes  of  an  appropria- 
tion,— it  is  not  reasonable." 

After  pointing  out  the  limited  right  of 
appropriation  for  beneficial  use  which  had 
been  exercised,  considering  the  quantity  of 
water  actually  appropriated  and  the  use  to 
which  that  water  was  put,  the  court  came  to 
state  the  vast  extent  of  the  incidental  ap- 
propriation, having  no  proper  relation  to 
beneficial  use,  which  would  result  from  ad- 
mitting the  theory  that  the  plaintiff,  be- 
cause of  his  limited  appropriation  for  a 
named  beneficial  use,  had  the  power  to  ap- 
propriate the  entire  current  of  the  river 
for  the  purpose  of  making  his  actual  and 
limited  appropriation  and  meager  beneficial 
enjoyment  fruitful.    The  court  said: 

''The  only  way  in  which  his  wheels  can 


established." 

The  court  of  appeals,  in  affirming  the  de- 
cree of  dismissal,  did  so  for  substantially 
the  reasons  which  controlled  the  trial  court* 
The  court  of  appeals  said: 

''The  assignments  of  error  present  the  sin- 
gle question  whether  the  facts  stated  in 
the  complaint  constitute  a  cause  of  action 
against  the  defendant.  It  is  not  denied  that 
the  plaintiff  has  the  right  by  appropriation 
to  divert  1,250  miner's  inches  of  waters  of 
the  Snake  river,  mainly  for  irrigation  pur- 
poses, and  it  is  not  charged  by  plaintiff 
that  this  amount  of  water  is  not  still  in 
the  river,  subject  to  his  right  of  appropria- 
tion and  diversion.  His  claim  is  that  he 
cannot  divert  it  by  the  means  he  first  adopt- 
ed for  taking  the  waters  from  the  river,  and 
that  the  defendant,  by  placing  a  dam  across 
the  river,  has  deprived  him  of  the  right  to 
the  current  of  the  river  which,  prior  to  the  ^ 
erection  of  the  dam,  rendered  his  means  of  et 


be  used  for  the  purpose  he  intended  them  isrdiversion  available.    Is  this  current  and  the 


to  preserve  the  river  in  the  condition  it  was 
when  he  erected  them.  And  with  what  re- 
sult ?  it  may  be  asked.  It  may  be  stated  as 
a  fact  that  the  banks  of  the  river  and  the 
adjacent  country  sustain  such  relations  to 
each  other  that  the  latter  cannot  be  irrigat- 
ed by  ditches  cut  from  the  river  in  its 
natural  state,  and  the  erection  of  dams  be- 
comes a  necessity,  which,  of  course,  chang- 
ing the  surface  elevation  of  the  water, 
affects  the  plaintiff's  premises  and  all  others 
similarly  situated.  Then,  without  the  dam, 
the  Twin  Falls  scheme,  with  all  its  present 
great  promise,  fails.  Not  only  this,  but 
^the  government  is  now  constructing  a  dam 
Jj  across  the  river  some  distance  above  plain- 
*  tiff  for^another  extensive  irrigating  scheme, 
known  as  Minidoka  Project,  which  will  take 
a  large  amount  of  the  water,  and  so  much 
that  probably  there  will  not  be  enough  left, 
especially  at  low  stages  of  the  river,  for 
the  full  operation  of  the  plaintiff's  wheels. 
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Illustrating  the  subject,  the  court  said: 
"Suppose  from  a  stream  of  1,000  inches 
a  party  diverts  and  uses  100,  and  in  some 
way  uses  the  other  900  to  divert  his  100; 
oould  it  be  said  that  he  had  made  such  a 
reasonable  use  of  the  900  as  to  constitute  an 
appropriation  of  it?  Or,  suppose  that  when 
the  entire  1,000  inches  are  running,  they  so 
fill  the  channel  that  by  a  ditch  he  can  draw 
off  to  his  land  his  100  inches;  can  he  then 
object  to  those  above  him  appropriating 
and  using  the  other  900  inches,  because  it 
will  so  lower  the  stream  that  his  ditch  be- 
comes useless?  This  would  be  such  an  un- 
reasonable use  of  the  900  inches  as  will 
not  be  tolerated  under  the  law  of  appro- 


priation.    In   effect   this   is   substantially    be  defeated."* 


means  adopted  for  the  diversion  of  the  ap- 
propriated water  part  of  or  attached  to 
plaintiff's  right  of  appropriation?  It  is 
contended  on  the  part  of  the  plaintiff  that 
the  current  of  the  river  is  necessarily  ap- 
purtenant to  the  water  location,  and  that 
the  means  of  utilizing  that  current  is  at- 
tached as  an  appurtenance  to  the  appro- 
priation. We  have  not  been  referred  to  any 
case — and  we  know  of  none — ^where  either 
of  these  propositions  has  been  upheld." 

After  elaborately  reviewing  the  general 
principles  upon  which  the  law  of  appro- 
priation rested,  and  referring  to  provisions 
of  the  Constitution  and  statute  law  of 
Idaho,  and  the  decisions  interpreting  and 
enforcing  the  same,  it  was  held  that  the 
extent  of  beneficial  use  was  an  inherent  and 
necessary  limitation  upon  the  right  to  ap- 
propriate. Pointing  out  the  disastrous  re- 
sults which  would  follow  from  any  other 
view,  the  court  said: 

"If  the  plaintiff  were  permitted  to  own 
the  current  of  the  stream  as  appurtenant 
to  his  right  of  appropriation  and  diversion, 
he  would  be  able  to  add  indefinitely  to  the 
water  right  he  would  control  and  own* 
There  might  be  a  great  surplus  of  water 
in  the  stream  at  and  above  plaintiff's  prem- 
ises, and  an  urgent  demand  for  a  portion  of 
this  surplus  for  beneficial  uses,  but  if  an 
appropriator  above  should  divert  a  sufficient 
quantity  to  lower  the  current  under  plain- 
tiff's water  wheels  so  that  they  would  not 
revolve,  the  plaintiff  would  have  a  cause  of 
action  to  prevent  such  an  appropriation.  It 
is  clear  that  in  such  a  case  the  policy  of 
the  state  to  reserve  the  waters  of  the  fiowing 
streams  for  the  benefit  of  the  publio  would 
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And  in  this  oonneetion,  in  eoncliuion,  it 
was  observed: 

'There  is,  furthermore,  the  general  prin- 
ciple that  the  right  of  appropriation  must 
^  be  exercised  with  some  regard  to  the  rights 
^of  the  public.  It  is  not  an  unrestricted 
«  right.  *  In  Basey  v.  Gallagher,  20  Wall.  670, 
683,  22  L.  ed.  452,  464,  1  Mor.  Min.  Rep. 
683,  the  Supreme  Court  of  the  United  States 
•aid:  'Water  is  diverted  to  propel  machin- 
ery in  flour  mills  and  saw  mills,  and  to 
irrigate  land  for  cultivation,  as  well  as  to 
enable  miners  to  work  their  mining  claims; 
«nd  in  all  such  cases  the  right  of  the  first 
•appropriator,  exercised  within  reasonable 
limits,  is  respected  and  enforced.  We  say 
within  reasonable  limits,  for  this  right  to 
water,  like  the  right  by  prior  occupancy  to 
flnining  ground  or  agricultural  land,  is  not 
tmrestricted.  It  must  be  exercised  with 
Teferenoe  to  the  general  eondition  of  the 
•country  and  the  necessities  of  the  people, 
■and  not  so  as  to  deprive  a  whole  neighbor- 
liood  or  community  of  its  use,  and  vest  an 
•absolute  monopoly  in  a  single  individual.' 

"In  Fitzpatrick  v.  Montgomery,  20  Mont. 
181,  187,  63  Am.  St.  Rep.  622,  60  Pae.  416, 
417,  the  supreme  court  of  the  state  of 
Ifontana,  after  referring  to  what  has  been 
Just  quoted  from  Basey  v.  Gallagher,  said: 
''While  any  person  is  permitted  to  appro- 
|»riate  water  for  a  useful  purpose,  it  must 
"be  used  with  some  regard  for  the  rights  of 
-the  public.  The  use  of  water  in  this  state 
is  declared  by  the  Constitution  to  be  a 
public  use.  Const,  art.  3.  §  15.  It  is  easy 
io  see  that,  if  persons,  by  appropriating 
the  waters  of  the  streams  of  the  state,  be- 
•came  the  absolute  owners  of  the  waters, 
without  restriction  in  the  use  and  dis- 
•position  thereof,  such  appropriation  and 
imconditional  ownership  would  result  in 
«uch  a  monopoly  as  to  work  disas- 
trous consequences  to  the  people  of  the 
•state.  The  tendency  and  spirit  of  legisla- 
-tion  and  adjudication  of  the  northwestern 
states  and  territories  have  been  to  prevent 
such  a  monopoly  of  the  waters  of  this  large 
section  of  the  country,  dependent  so  largely 
for  prosperity  upon  an  equitable,  and,  as 
far  as  practical,  free,  use  of  water  by  ap- 
propriations.' " 

We  have  freely  excerpted  from  the  opin- 
ions of  the  courts  below  because,  in  our 
^  judgment,  they  so  clearly  portray  tho  situa- 
^tion,  and  correctly  apply  the  law  to  that 
^  situation  as  resulting  from  the  Constitu- 
tion and  statutes  of  Idaho  and  the  reiter- 
ated decisions  of  the  court  of  last  resort 
•of  that  state,  which  are  referred  to  in  the 


margin,t  that  we  mig^t  place  our  decrea 
of  affirmance  upon  the  reasons  which  con- 
trolled the  courts  below.  We,  however,  refer 
to  a  contention  urged  by  the  petitioner  as 
to  the  existence  of  riparian  rights  in  Idaho, 
and  the  sanction  which  those  rights,  as 
there  recognised,  are  deemed  to  give  to  the 
asserted  power  to  appropriate  the  whole 
current  of  the  river  for  the  purpose  of  mak* 
ing  fruitful  the  limited  appropriation  of 
water  which  was  made.  It  is  not  urged  that 
the  law  of  appropriation  does  not  prevail 
in  Idaho,  but  it  is  supposed  that  a  system 
of  riparian  rights  goes  hand  in  hand  with 
the  doctrine  of  appropriation,  and  that  the 
two  coexist  and  may  harmoniously  «► 
operate.  But  the  best  demonstration  of  the 
error  which  the  proposition  involves  results 
from  a  consideration  of  the  effort  made  to 
apply  it  in  this  case,  and  the  reasons  ad- 
vanced to  sustain  it.  We  say  this  because 
it  may  not  be  doubted  that  the  application 
here  sought  to  be  made  of  the  doctrine  of 
riparian  rights  would  be  absolutely  destrue> 
tive  of  the  fundamental  conceptions  upon 
which  the  theory  of  appropriation  for  bene- 
ficial use  proceeds,  since  it  would  allow  the 
owner  of  a  riparian  right  to  appropriate 
the  entire  volume  of  the  water  of  the  river, 
without  regard  to  the  extent  of  his  bene- 
ficial  use.  And  the  incongruity  of  the  prop-  eo 
osition  is  aptly  illustrated  by  the  argil- S 
ments*advanced  to  sustain  it;  since  those* 
arguments  recur  to  and  rest  upon  the  com- 
mon-law doctrine  of  riparian  rights,  of  the 
duty  to  allow  a  stream  to  fiow  as  it  was 
wont,  and  of  the  relative  rights  of  all  per- 
sons bordering  upon  the  stream,  arising 
from  their  riparian  ownership.  The  mis- 
apprehension upon  which  the  contention 
rests  LB  the  assumption  that  because  a  cer- 
tain character  of  riparian  rights  may  exist 
in  Idaho,  therefore  such  rights  as  are  al^ 
solutely  incompatible  with  the  rule  of  prior 
appropriation   for   beneficial  use   may   co- 

tConstitution  of  Idaho,  art.  14,  §  3;  Rev. 
Stat,  of  Idaho,  §§  3155  et  seq.;  Laws  of 
Idaho  1903,  p.  223. 

Mai  ad  Valley  Irrigating  Co.  t.  Campbell, 
2  Idaho,  411,  18  Pac.  62;  Geerston  v.  Bar- 
rack, 3  Idaho,  344,  29  Pac  42;  Conant  t. 
Jones,  3  Idaho,  606,  32  Pao.  260;  Wilter^ 
ding  V.  Green,  4  Idaho,  773,  46  Pae.  134; 
Boise  Irrig.  k  Land  Co.  v.  Stewart,  10 
Idaho,  38,  77  Pac.  26,  321;  Sand  Point 
Water  &  Light  Co.  v.  Panhandle  Develop- 
ment Co.  11  Idaho,  405,  83  Pac.  347;  Van- 
Camp  V.  Emery,  13  Idaho,  202,  89  Pac  752; 
Hutdiinson  v.  Watson  Slough  Ditch  Co.  16 
Idaho,  484,  133  Am.  St.  Rep.  126,  101  Pao. 
1069;  Farmers'  Co-op.  Ditch  Co.  v.  River- 
side Irrig.  Diet.  16  Idaho,  626,  102  Pae. 
481;  Speer  v.  Stephenson,  16  Idaho^  707r 
102  Pac  366. 
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exist  with  tliat  qniteiii.  For  instanee,  the 
ease  of  Shephard  y.  Coeur  d'  Alene  Lumber 
Co.  16  Idaho,  293,  101  Pac  591,  which 
upheld  the  right  of  a  riparian  proprietor  to 
prevent  another  from  wrongfully  Tirtually 
taking  his  water  front  and  cutting  him  off 
from  ingress  to  and  egress  from  such  water 
front  affords  no  ground  for  holding  that 
such  riparian  rights  exist  as  are  wholly  in- 
compatible with,  and,  indeed,  destructiTe 
of,  the  system  of  appropriation  for  bene- 
ficial use.  So,  again,  the  license  given  by 
the  terms  of  §  3184  of  the  Revised  Statutes 
of  Idaho,  excerpted  in  the  margint  as 
pointed  out  by  the  court  below  does  not  con- 
fer upon  such  riparian  owner  the  power  to 
appropriate,  without  reference  to  beneficial 
use,  the  entire  volume  of  a  river  or  its  cur- 
rent, to  the  destruction  of  rights  of  others, 
to  make  appropriations  of  the  unused  water. 
But  the  precise  question  we  are  consider- 
ing has  been  so  completely  foreclosed  by  a 
ruling  of  the  supreme  court  of  the  state  of 
^  Idaho  as  to  leave  no  room  for  discussion. 
S  Thus,  in  Van  Gamp  v.  Emery,  13  Idaho, 
*  202,  89  Pac.  752/the  facts  were  these:  The 
defendant  lived  above  the  plaintiff  on  a 
stream,  and  was  assumed  as  a  prior  appro- 
priator  to  be  entitled  to  45  inches  of  the 
water  of  the  stream.  The  plaintiff,  who 
also  was  an  appropriator,  but  subordinate  to 
the  rights  of  the  defendant,  complained  that 
the  latter  had  not  only  diverted  his  45 
inches,  but  had  erected  a  dam  in  the  stream 
so  as  to  impede  the  flow  to  his  (plaintiff's) 
intake,  and  deprive  him  of  his  right  of  ap- 
propriation, the  dam  being  put  in  place  by 
the  defendant  for  the  purpose  of  holding  the 
water  so  as  to  give  him  the  benefit  of  sub- 
irrigation  of  certain  meadow  lands  which  he 
owned.  It  was  held  that  the  defendant, 
while  he  had  a  full  right  to  draw  off  the  46 
inches  to  which  he  was  entitled  as  an  appro- 
priator for  beneficial  use,  could  not,  by  dam- 
ming the  stream,  get  more  than  his  bene- 
ficial appropriation  entitled  him  to,  so  as  to 
injure  the  right  of  others  to  appropriate 
from  the  stream.  In  the  course  of  the 
opinion  the  court  said: 

'If  the  defendant,  who  lives  above  plain- 
tiff, is  entitled  to  a  priority  for  45  inches 

tAll  persons,  companies,  and  corporations 
owning  or  havin^r  the  possessory  title  or 
right  to  lands  adjacent  to  any  stream  have 
tl^  right  to  place  in  the  channel  of  or  up- 
on the  banks  or  margin  of  the  same,  rams 
or  other  machines  for  the  purpose  of  rais- 
ing the  waters  thereof  to  a  level  above 
the  banks,  requisite  for  the  fiow  thereof 
to  and  upon  such  adjacent  lands;  and  the 
right  of  way  over  and  across  the  lands  of 
others,  for  conducting  said  waters,  may  be 
acquired  in  the  manner  prescribed  in  the 
last  two  sections. 


of  water,  he  may  unqneitionably  divert  that 
quantity;  but,  when  he  has  once  done  so, 
he  may  not  dam  the  stream  below,  or  hinder 
or  impede  the  fiow  of  the  remaining  stream 
to  the  plaintiff's  headgate.  The  fact  that 
such  dams  and  impediments  hold  the  water 
and  cause  a  subirrigation  of  the  adjacent 
meadows  cannot  of  itself  justify  the  main- 
tenance of  such  obstructions.  Whatever 
amount  of  water  defendant  shows  himself 
entitled  to  for  the  irrigation  of  his  meadowa 
or  other  lands  as  a  prior  right  over  the 
plaintiff,  the  judgment  should  so  decree; 
but  beyond  that  he  cannot  go  under  any 
other  pretext  or  claims  for  the  natural  con- 
dition of  the  stream.  In  this  arid  country, 
where  the  largest  duty  and  the  greatest 
use  must  be  had  from  every  inch  of  water, 
in  the  interest  of  agriculture  and  home 
building,  it  will  not  do  to  say  that  ^ 
stream  may  be  dammed  so  as  to  cause  sub-  ^ 
irrigation  of  a  few  acres,  at  a  loss  of  enough  JJ 
'water  to  surface  irrigate  ten  times  as  much* 
by  proper  application." 

And  the  absolute  untenability  of  the  con* 
tention  here  made  as  to  riparian  rights 
was  again  foreclosed  by  the  supreme  court  of 
Idaho  in  Hutchinson  v.  Watson  Slough  Ditch 
Co.  16  Idaho,  484,  133  Am.  St  Rep.  125, 
101  Pac.  1050.  Indeed,  in  that  case  the 
court  referred  to  and  adversely  disposed  of 
the  view  taken  of  the  authorities  here  re- 
lied on  as  sustaining  the  coexistence  of  the 
asserted  riparian  rights  and  the  doctrine  of 
appropriation.  After  making  a  full  refer^ 
ence  to  authorities,  in  the  course  of  its  opin* 
ion  the  court  said: 

"A  riparian  proprietor  in  the  state  of 
Idaho'has  no  right  in  or  claim  to  the  waters 
of  a  stream  flowing  by  or  through  his  lands 
that  he  can  successfully  assert  as  being 
prior  or  superior  to  the  rights  and  claima 
of  one  who  has  appropriated  or  diverted 
the  water  of  the  stream  and  is  applying  it  to 
a  beneflcial  use.  To  this  extent,  therefore, 
the  common-law  doctrine  of  riparian  rights 
is  in  conflict  with  the  Constitution  and 
statutes  of  this  state,  and  has  been  abro- 
gated thereby. 

"Sight  should  not  be  lost  of  the  correct 
principle  involved  in  such  cases;  namely, 
that  a  riparian  owner,  as  such,  acquires  no 
right  to  the  waters  flowing  by  or  through 
his  lands  that  is  prior  or  superior  to  that 
of  a  locator,  appropriator,  and  used  of 
such  waters.  In  other  words,  there  is  no 
such  thing  in  this  state  as  a  riparian  right 
to  the  use  of  waters,  as  against  an  appro- 
priator and  used  of  such  waters  who  has 
pursued  the  constitutional  and  statutory 
method  in  acquiring  his  water  right  In 
order  to  acquire  a  prior  or  superior  right 
to  the  use  of  such  water,  it  is  as  essential 
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that  a  riparian  owner  locate  or  appropriate 
the  waters,  and  diyert  the  same,  as  it  is 
for  any  other  user  of  water  to  do  so." 
9     As  we  have  pointed  out,  the  court  below 
2  did  not  question  the  right  of  the  plaintiff 
•  to  take  by  proper  meant*from  the  river  the 
quantity  of  water  actually  appropriated  by 
him  for  beneficial  use,  and  our  decree  of 
affirmance  will  therefore  not  in  any  way 
affect  such  rights. 
Affirmed. 


(224  U.  8.  tM.) 

TITLE    GUARANTY    &    SURETY    COM- 
PANY, plff.  in  Err., 

V. 

WILLIAM  FRANCIS  NICHOLS. 

INSUBANCE     (5    646*)— BVIDEWCI!— BUBDEW 

OF  Proof— Action  ow  Oashibr^s  Bond. 

1.  The  burden  is  upon  the  surety,  in  an 
action  on  a  cashier's  bond,  to  plead  and 
prove  a  breach  of  the  bank's  agreement  that 
monthly  examinations  of  the  cashier's  books 
should  be  made,  since  such  requirement,  if 
a  condition  at  all,  was  a  condition  subse- 
quent rather  than  precedentb 

^^- ^V^^^'T"^^^    o^***'   ^^"■•■^    —    Inrorance. 
Gent.  Dig.  S9  155B,  1646-1668;    Dea  Dig.  S  646.«] 

IwsUBANCK  (§  668*)— Trial  —  Qvestion 
Fob  Jury— Diliqence. 
2.  The  question  whether  reasonably  prop- 
ily  examinations  of  the   cashier^i 


er   monthly 

books  were  made  is  for  the  jury  in  an  ac- 
tion on  his  bond,  where  there  is  evidence 
that  such  cashier  made  monthly  reports 
which  were  regularly  inspected  once  a 
month  by  the  bank's  officers;  that  tlie  em- 
bezzlements which  were  not  detected  by 
such  inspection  were  concealed  by  false 
entries  relating  to  remittances  to  the  bank's 
correspondents,  whereby  the  balances  in 
such  correspondent  banks  were  made  to  ajv 
pear  much  larger  than  they  actually  were, 
and  that  the  officers  were  misled  by  the 
bookkeeper's  innocent  use,  as  the  basis  for 
ledger  entries,  of  the  cashier's  falsified 
slips,  purporting  to  show  the  cash  used  to 
buy  exchange  for  remittances. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  S§  1566,  1732-1770;    Dee.  Dig.  S  668.*] 

Insurance  it  285*)— Bonds  of  EmflotII 

—Renewal— Wabbantt. 

3.  An  official  certificate,  made  in  con- 
templation of  the  renewal  of  a  bank  cash- 
ier's bond,  that,  just  prior  thereto,  his  books 
and  accounts  "were  examined  and  found  cor- 
rect in  every  respect,  and  all  moneys  ac- 
counted for,''  is  not  a  warranty  of  the  cor- 
rectness of  such  accounts,  and  the  existence 
of  discrepancies  covered  up  by  false  entries 
or  other  bookkeeping  devices  will  not  avoid 
the  new  bond  if  due  diligence  was  used  in 
making  the  examination. 

[Bd.  Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  §  657:    Dec.  Dig.  |  285.«] 

Insubancb    ({    6e8*)--TBIAL  —  QUESnON 

Fob  Jubt— Good  Faith. 

4.  The  good  faith  of  the  bank  in  certify- 
ing, in  contemplation  of  a  renewal  of  the 
eashier's  bond,  that  just  prior  thereto  his 
books   and   accounts   "were   examined   and 


found  correct  in  every  respect,  and  all 
moneys  accounted  for/'  is  a  question  for  the 
jury  in  an  action  on  the  new  bond,  where 
there  is  evidence  that  due  diligenoe  was 
usd  in  making  the  examination,  although  it 
failed  to  disclose  discrepancies  covered  up 
by  false  entries  or  other  bookkeeping  de- 
vices. 

r,  R*•T^f'®*?;"^?!?i'  21^^^  <»■«■•  •••  Insurance, 
Cent  Dig.  §§  1556,  1782-1770;    Dec.  Dig.  S  668.*] 

[No.  102.] 

Argued  December  13,  1911.    Decided  April 

8,  1012. 

IN  ERROR  to  the  Supreme  Court  of  tha 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Marieopa  County,  in  that 
territory,  in  favor  of  plaintiff  in  an  action 
on  the  bond  of  a  bank  oashier.    Affirmed. 

See  same  ease  below,  12  Ariz.  405,  100 
Pac.  825. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Philip  Walker  and  a  F.  Aina- 
worth  for  plaintiff  in  error. 

Messrs.  Frank  B.  Kellogg,  C.  A.  Sever- 
ance, Robert  B.  Olds,  Thomas  Armstrong, 
Jr.,  and  Ernest  W.  Lewis  for  defendant  in 
error. 


*Mr.  Justice  Imiton  delivered  the  opin-  • 
ion  of  the  court: 

Action  upon  a  bond  executed  by  tha 
plaintiff  in  error  to  protect  the  Union  Bank 
ft  Trust  Company,  of  Phoenix,  Arizona, 
against  the  dishonesty  of  its  cashier.  There 
were  two  or  more  renewals.  Embezzlements 
by  the  cashier  occurred  during  the  cur- 
rency of  the  bond.  After  a  right  of  action 
had  accrued,  the  bond  was  assigned  to  the 
defendant  in  error,  who  brought  this  a^ 
tion  thereon. 

The  principal  defense  was  that  the  losa 
was  due  to  the  neglect  of  the  employer  to 
supervise  the  conduct  of  the  employee  by 
making  such  monthly  examinations  of  his 
accounts  as  it  agreed  to  make  or  have 
made.  There  was  a  jury  and  verdict  for 
the  plahitiff,  and  a  Judgment  against  the 
surety  company,  which  was  affirmed  by  the 
supreme  court. 

A  number  of  errors  have  been  assigned 
which  relate  to  this  defense,  but  the  argu- 
ment has   turned      upon   those   which,   in 
different  ways,   raise   the   question   as   to 
whether,  after  the  defendant  in  error  had 
made  out  a  prima  facie  case  by  proving 
the  bond  and  Its  breach  by  a  refusal  to 
indemnify  him  for  losses  sustained  during 
its  currency  through  the  dishonesty  of  the  S 
employee  guaranteed,  the^onus  devolved  up-  ? 
on  the  surety  company  to  plead  and  prove 
that   the    loss    had    occurred   through    the 
fault  of  the  employer  in  not  making  tha 
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Bumtlily  examinatioiis  whieb  it  had  agreed 
to  make.  The  trial  Judge  ruled  that  the 
onus  was  upon  the  defendant,  and  this  rul- 
ing has  been  affirmed  by  the  supreme  court. 

Whether  this  ruling  was  right  or  wrong 
must  depend  upon  whether  the  requirement 
of  the  bond,  that  monthly  examinations 
of  the  books  of  the  employee  should  be 
made,  constituted  a  condition  precedent  or 
a  condition  subsequent.  The  bond  on  its 
face  requires  the  employer  "to  take  and 
use  all  reasonable  steps  and  precautions  to 
detect  and  prevent  any  act  upon  the  part 
of  the  employee  which  would  tend  to  ren- 
der the  company  liable  for  any  loss."  It 
also  provides  that  if  the  statements  by  the 
employer  in  the  application  "shall  be  un- 
true, the  bond  shall  be  void."  The  obliga- 
tion in  respect  to  examinations  of  the  em- 
ployee's accounts  is  found  in  the  applica- 
tion. The  questions  propounded  by  the 
surety  company  and  the  employer's  an- 
swers, so  far  as  relevant^  were  these: 

"To  whom  and  how  frequently  will  he 
account  for  his  handlings  of  funds  and  se- 
euritiesT    Monthly;  to  board  of  directors. 

"What  means  will  you  use  to  ascertain 
whether  his  accounts  are  correct?  Exam* 
ination  of  books  and  count  of  money  and 
securities.  How  frequently  will  they  be 
examined?  Monthly  or  oftener.  By  whom 
will  they  be  examined?    Our  auditor. 

"When  were  his  accounts  last  examined? 
February    8th,    1906. 

"Were  they  reported  correct?    Yes. 

"Is  there  now  or  has  there  been  any 
shortage  due  you  by  applicant?     No." 

There  was  never  any  question  but  that 
pliability  under  the  bond  would  be  defeated 
gif  it  appeared  that  the  loss  attributable  to 
•  the  dishonesty  of  the  employee  was  due*to 
the  neglect  of  the  bank  to  make  the  month- 
ly examinations  required.  And  so  the  jury 
were  instructed.  The  question  was  wheth- 
er this  requirement  was  a  condition  prece- 
dent to  liability,  which  the  bank  was  re- 
quired to  aver  and  prove,  or  whether  it  was 
a  defense  to  be  made  out  by  the  defendant. 
But  a  construction  which  makes  the  bond 
inoperative  until  the  employer  shows  that 
it  had  made  such  examinations  is  not  a  fair 
and  reasonable  interpretation.  The  distinc- 
tion between  conditions  precedent  and  subse- 
quent is  plain  enough.  The  condition  here 
involved,  if  properly  a  condition  at  all,  is 
of  the  latter  class. 

The  coming  into  effect  of  a  contract  may 
be  made  to  depend  upon  the  happening  or 
performance  of  a  condition.  But  a  condi- 
tion subsequent  presupposes  a  contract  in 
effect  which  may  be  defeated  by  the  happen- 
ing or  performance  of  a  condition.  Where, 
therefore,  an  action  is  upon  a  contract  sub- 
ject to  a  condition  precedent,  the  perform- 


ance of  that  condition  must  be  averred  and 
proved;  but  if  the  contract  sued  upon  is 
subject  to  a  condition  subsequent,  there  ii 
no  occasion  for  any  averment  in  respect 
to  the  condition.  It  is  a  matter  of  de- 
fense, which  must  come  from  the  other 
side.    1  Chitty,  PI.  pp.  246,  256. 

The  plaintiff  was  plainly  entitled  to  re- 
cover upon  proving  the  bond,  an  embezzle- 
ment^  and  a  breach  by  a  refusal  to  indem- 
nify. It  was  not  obliged  to  aver  that  it 
had  made  the  examinations  which  it  agreed 
should  be  made.  If  it  had  failed  in  that 
duty,  it  was  for  the  surety  company  to  so 
plead  and  prove.  Such,  indeed,  was  the 
course  of  the  pleading  in  this  case,  and  a 
breach  of  the  agreement  to  make  such  ex- 
aminations was  set  up  as  a  defense.  Thera 
was  no  error  in  the  ruling  of  the  court 
that  the  onus  was  upon  the  surety  com- 
pany to  prove  a  breach  of  the  obligation  to 
make  examinations.  Piedmont  ft  A.  L.  Ins. 
Co.  V.  Ewing,  08  U.  8.  377,  23  L.  ed.  610; 
American  Credit  Indemnity  Co.  v.  Wood,  19 
C.  C.  A.  264,  38  U.  S.  App.  583, 73  Fed.  81 ;  S 
Redman  t.  ^tna  Ins.  Co.  49  Wis.*  431,  4  N.  ? 
W.  691;  Murray  v.  New  York  L.  Ins.  Co. 
85  N.  Y.  286;  Freeman  v.  Travelers'  Int. 
Co.  144  Mass.  572,  12  N.  E.  372. 

It  has  been  argued  that  there  was  no 
evidence  upon  which  the  case  could  go  to 
the  jury  upon  the  question  of  whether 
reasonably  proper  monthly  examinations 
were  in  fact  made.  This  insistence  has  no 
foundation.  The  plaintiff  in  error  brought 
out  upon  its  own  cross-examination  of  Mc- 
Dowell, the  defaulting  cashier,  that  he  made 
monthly  reports  and  that  these  reports  were 
gone  over  by  the  officers  of  the  bank  regu- 
larly, once  a  month.  He  testified  that  his 
cash  and  securities  were  counted  and  ex- 
amined and  his  report  verified  from  the  book 
entries  made  by  the  bank's  bookkeeper.  In- 
deed, he  testified,  "that  there  never  was  a 
set  of  directors  in  any  bank  that  tried  to 
watch  things  closer  than  that  set  of  direo- 
tors."  The  cashier's  embezzlements  of 
money  were  covered  by  false  entries  relat- 
ing to  remittances  to  the  bank's  corre- 
spondents, whereby  the  balances  in  such 
banks  were  made  to  appear  much  larger 
than  they  actually  were.  The  defendant's 
expert  evidence  tended  to  show  that  if  the 
returned  vouchers  or  the  reconcilation  re- 
ports of  such  banks  had  been  compared 
with  the  ledger  accounts,  the  discrepancy 
would  have  appeared.  But  the  cashier  was 
cunning,  and  he  testified  to  the  difficulties 
which  he  threw  in  the  way  of  any  effort  to 
verify  the  books  in  these  particulars.  He 
supported  his  report  by  his  cash  and  his 
bills  receivable  and  a  showing  of  the  books 
kept  by  another  officer,  who  made  the  en- 
tries from  "slips"  made  by  himself    (tho 
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cashier),  purporting  to  show  cash  used  to 
buy  exchange  for  remittances.  These 
''slips/'  heing  falsified  memoranda,  were 
innocentlj  used  by  the  bookkeeper  as  the 
basis  for  the  ledger  entries  which  misled 
the  officers  in  their  examinations.  On  this 
evidence  the  question  as  to  whether  reason- 
able diligence  had  been  used  in  making  such 
^  examinations  was  one  for  the  Jury.  It  was 
g  so  submitted  under  a  fair  charge,  and  they 
•  found  for  the*plaintiff  below.  Finally,  it 
is  said  that  the  greater  part  of  the  loss 
occurred  during  the  currency  of  renewal 
bonds,  and  that  each  such  renewal  was  made 
upon  a  certificate  by  the  employer  which 
stated  that  just  prior  thereto  the  books 
and  accounts  of  the  employee  "were  exam- 
ined and  found  correct  in  every  respect  and 
all  moneys  accounted  for."  It  is  said  that 
this  statement  was  untrue,  inasmuch  as,  at 
the  date  of  such  renewals,  the  books  and 
accounts  were  not  correct  and  the  cashier 
was  short  in  his  cash.  But  the  certificate 
is  not  to  be  taken  as  a  warranty  of  the  cor- 
rectness of  the  accounts.  The  statement 
is  that  his  books  and  accounts  had  been 
examined  and  found  correct.  The  mere  fact 
that  the  examination,  if  made  by  a  reason- 
ably competent  person,  failed  to  discover 
discrepancies  covered  up  by  false  entries, 
or  other  bookkeeping  devices,  would  not  de- 
feat the  renewal.  The  case  upon  this  point 
went  to  the  jury  upon  the  fact  of  reason- 
able examinations  and  the  good  faith  of 
the  bank  in  making  the  representation.  The 
question  of  the  weight  or  credibility  of  the 
evidence  is  not  one  for  our  consideration. 
There  was  some  evidence  which  the  trial 
Judge  thought  sufficient  to  carry  the  case 
to  the  Jury.  The  supreme  court  of  Ari- 
jBona  agreed  with  the  trial  court,  and  with 
both  courts  we  concur. 

The  assignments  of  error  relating  to  ad- 
mission of  evidence  have  been  examined 
■0  far  as  the  state  of  the  record  admits.  The 
court  below  though  most  of  them  insuf- 
ficiently saved,  and  none  of  them  so  ma- 
terial as  to  require  a  reversal  for  new 
trial.  In  this  we  concur. 
Judgment  affirmed. 

Mr.  Justice  McKenna  dissents. 


(SI  u.  8.  S30.) 
CITY  OF  POMONA  et  aL,  Appts., 

V. 

SUNSET  TELEPHONE  ft  TELEGRAPH 

COMPANY. 

COT7BT8     (8    405*)-^UBISDICTIOR    OF    ClB- 
OUXT   COUBT    OF    APPEALS. 

1.  A  circuit  court  of  appeals  has  juris- 


diction to  review  a  decree  of  a  Federal 
circuit  court,  dismissing  a  bill  to  restrain 
a  municipali^  from  removing  the  poles  and 
wires  of  a  telephone  and  telegraph  company 
from  the  city  streets,  and  from  preventing 
the  placing  of  further  poles  and  wires  there- 
in, on  the  ground  that  the  company  had 
rights  under  the  act  of  July  24,  1866  (14 
Stat,  at  L.  221,  chap.  230,  Rev.  Stat.  §§  5263 
et  seq.,  U.  S.  Comp.  Stat.  1901,  p.  3579 )» 
that  were  infringed,  and  that  the  conduct 
of  the  city  has  given  rise  to  a  contract  pro- 
tected against  impairment. 

[Bd.  Note.— For  other  cases,  seo  Courts,  Gent. 
Dlff.  §S  1097-1009;    Deo.  Dig.  S  406.*] 

CONBTITUTIONAL  LaW  (}  134*)  —  TKLB- 
OBAPHS  AND  TELEPHONES  (fi  4*)— Ilf- 
PAIRING  CONTBACT  OBLIOATIONS--GoB- 
POBATB  FBANCHISE. 

2.  No  grant  to  a  telephone  company  of 
the  right  to  occupy  the  streets  of  a  city 
without  its  consent,  which  will  be  protected 
by  the  contract  clause  of  the  Federal  Con- 
stituiton,  can  be  deduced  from  the  amend- 
ment of  October  10,  1911,  to  Cal.  Const, 
art.  11,  §  39,  under  which  persons  or  cor- 
porations may  establish  and  operate  works 
for  supplying  the  inhabitants  of  a  mu* 
nicipality  wiui  telephone  service  "upon  such 
conditions  and  under  such  regulations  as 
the  municipality  may  prescri^  under  ita 
organic  law,  on  condition  that  the  mu« 
nicipal  government  shall  have  the  right  to 
regulate  the  charges." 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S  844;    Deo.  Dig.  I  1S4;*    Tele- 

Braphs   and  Telephones,   Cent.  Dig.  S  2;    Doc. 
Ig.  S  4.*] 

CoNSTrrunoNAi.  Law    (J   134*)— Impaib- 

INO  Contract  Obligattonb  —  Cobpo- 

BATE  Fbanchisb— -Repeal. 

8.  A  telephone  company  can  claim  no 
contract  right  under  the  amendment  of 
March  20,  1905,  to  Cal.  Civ.  Code,  §  536, 
to  occupy  the  streets  of  a  city  for  local 
business  without  the  city's  consent,  in  view 
of  the  passage,  before  tiie  date  when  such 
amendment  by  its  terms  was  to  go  into 
effect,  of  the  franchise  act  of  March  22, 
1905,  taking  effect  immediately,  and  pro- 
viding that  every  franchise  to  erect  or  lay 
telephone  wires,  except  "telephone  lines 
doing  an  interstate  ousiness,"  shall  be 
granted  upon  the  conditions  ncuned  in  such 
act,  which  leaves  franchise  grants  generally 
to  the  local  subdivisions  concerned,  and  con- 
tains a  general  repealing  clause  naming  cer* 
tain  exceptions,  of  which  §  536  is  not  one* 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  S  t44 ;    Dec.  Dig.  S  134.«] 

OONSTITUnONAL  LaW  (J  134*)— IliPAIB- 
ING    CONTBACT    OBLIGATIONS    —    COBPO- 

BATE  Fbanchisb. 

4.  A  contract  right  to  maintain  only 
through  interstate  telephone  wires  in  the 
city  streets,  and  not  to  maintain  the  poles 
and  wires  connecting  local  subscribers,  is 
all  that  can  be  gathered  from  the  excep- 
tions in  favor  of  "telephone  lines  doing 
interstate  business,"  made  by  Cal.  act  of 
March  22,  1905,  which  repealed,  before  it 
took  effect,  the  act  of  March  20,  1906, 
amending  Cal.  Civ.  Code,  §  636,  so  as  to 
include  telephone  companies  among  the  oor- 


*For  other  oases  see  same  topic  ft  8  nuiibsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexe** 
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porationi    whieh    eould    occupy    the    city 

streets  without  municipal  consent. 

[Ed.  Note.~For  other  eases,  see  Constitntloiial 
Law.  Cent.  Dig.  S  S44;    Dec.  Dig.  S  184.*] 

[No.  216.] 

Argued  March  14  and  15,  1012.     Decided 

April  8,  1912. 

APPEAL  from  the  United  States  Cireuit 
Court  of  Appeals  for  the  Ninth  Cir- 
euit to  review  a  decree  which,  reversing  a 
decree  of  the  Circuit  Court  for  the  South- 
em  District  of  California,  enjoined  a  mu- 
nicipality from  removing  telephone  poles 
and  wires  from  the  city  streets,  and  from 
preventing  \ht  placing  of  further  poles  and 
wires  therein.  Reversed,  with  directions  to 
dismiss  the  bill  without  prejudice. 

See  same  case  below,  07  C.  C.  A.  261,  172 
Fed.  829. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Shenk,  William  J. 
Carr,  J.  W.  Joos,  J.  P.  Wood,  Leslie  R. 
Hewitt,  W.  B.  Mathews,  Robert  G.  Loucks, 
and  C.  W.  Guerin  for  appellants. 

Messrs.  Alfred  Satro  and  E.  &  Pilla- 
^bury  for  appellee. 

•    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  brought  by  the  appellee,  a 
California  corporation,  to  restrain  the  city 
of   Pomona   from   removing   the  appellee's 
poles  and  wires  from   the  streets  of  the 
city,   and   from  preventing   tbe  appellee's 
placing   further   poles    and   wires    in    the 
streets.     The  circuit   court  dismissed   the 
bill  (164  Fed.  561),  but  the  decree  was  re- 
versed and  an  injunction  granted  by  the 
circuit  court  of  appeals.    97  C.  C.  A.  251, 
172  Fed.  829.    Two  of  the  grounds  original- 
ly relied  upon  were  that  the  appellee,  be- 
ing  a   telegraph   as   well   as   a   telephone 
company,  had  rights  under  the  act  of  Con- 
gress of  July  24,  1866,  chap.  230,  14  Stat, 
at  L.  221    (Rev.  Stat.  §§  6263  et  seq.  U. 
S.  Comp.  Stat.  1901,  p.  3579),  that  were 
in  fringed,  and  that  the  conduct  of  the  city 
had  given  rise  to  a  contract.     These  are 
no  longer  pressed,  but  they  warranted  tak- 
ing the  case  to  the  circuit  court  of  appeals. 
Spreckels  Sugar  Ref.  Co.  v.  MoClain,  192 
U.  S.  397,  407,  48  L.  ed.  496,  499,  24  Sup. 
Ct.   Rep.   376.     The   remaining  ground   is 
that    the    Constitution    of    California,    as 
amended  in  1911,  or  the  statutes  of  the 
state,   contained  a  grant  with  which  the 
Constitution  of  the  United  States  does  not 
permit  the  city  to  interfere.     This  is  the 

only    argument  pressed   here.     Unless  the 
appellee  got  a  grant  from  one  of  these  two 

sources,    it    has   no   right   to   occupy   the 
streets. 


The  elaim  baaed  upon  the  amendment  to 
article  11,  |  19,  of  the  Constitution  of  the 
state,  October  10,  1911,  does  not  impress 
us.     Before  that  date  tiie  article  provided 
that  in  cities  having  no  public  works  for 
artificial  light,  etc  individuals  or  corpora- 
tions of  the  state,  duly  authorized,  should 
have  the  privilege  of  using  the  streets,  etc.,  ^ 
.  for  the  purpose,  upon  the  condition  that  ^ 
|*the  municipal  government  should  have  the  • 
right   to    regulate   the    charges.      By    the 
amendment    "any    municipal     corporation 
may  establish  and  operate  public  works  for 
.    .    .     telephone  service,"  either  by  con- 
struction  or  by  purchase.    It  then  goes  oni 
"Persons  or  corporations  may  establish  and 
operate  works  for  supplying  the  inhabitants 
with  such  service  upon  such  conditions  and 
under  such  regulations  as  the  municipality 
may  prescribe   under  its  organic  law,  oa 
condition   that   the  municipal  government 
shall  have  the  right  to  regulate  the  ehargea 
therefore.''      We     agree     with     the     ap- 
pellants    that     the     amendment     seems 
intended    as    a   step   in    the    direction   of 
municipal  ownership  or  control.    The  words» 
"upon  such  conditions,"  etc,  are  not  to  be 
confined  to  police  powers,  which  are  con* 
ferred  by  |  11  of  the  same  article,  but  are 
of  general  import.    If  the  municipal  corpo- 
ration does  not  see  fit  to  establish  the  pub- 
lic works  itself,  it  may  let  others  do  it; 
but   its    power   to    impose   conditions   ex- 
cludes  the   notion    that   the   Constitution 
alone  is  a  grant  to  others  of  a  right  to  o^ 
cupy  the  streets  without  its  consent. 

llie    claim    founded   upon   the   statutes 
seems  to  us  stronger.    By  |  536  of  the  Civil 
Code,   "Telegraph   .   .   .  corporations  may 
construct  lines  of  telegraph    .    .    .    along 
and  upon  any  public  road  or  highway  .  .  • 
and  may  erect  poles    ...    in  such  man- 
ner and  at  such  points  as  not  to  incom- 
mode the  public  use  of  the  road."    This  is 
treated  by  the  supreme  court  of  Califomi» 
as  a  grant  when  acted  upon.    Western  U. 
Teleg.  Co.  v.  Hopkins,  160  Cal.  106^116  Pac 
557.    But  $s  the  words  "telegraph  corpora- 
tions" have  been  construed  not  to  include 
telephone  corporations    (Sunset  Teleph.  & 
Teleg.  Co.  v.  Pasadena,  —  Cal.  — ,  118  Pac 
796), — a  construction  that  we  know  no  suf- 
ficient  reason  for  not  following  (Yasoo  & 
M.  Valley  R.  Co.  v.  Adams,  181  U.  S.  680. 
45  L.  ed.  1011,  21  Sup.  Ct.  Rep.  729;  Rich-^ 
mond  V.  Southern  Bell  Teleph.  &  Teleg.  Co.  ^ 
•174  U.  8.  761,  43  L.  ed.  1162,  19  Sup.  Ct  • 
Rep.  778), — ^the  section  until  amended  did 
the  appellee  no  good.    On  Mkrch  20,  1905, 
however,  the  section  was  amended  so   as 
to  include  telephone  corporations,  so  that, 
if  that  were  all,  the  case  of  the  appellee 
would  be  clear,  the  city  of  Pomona  not  hav- 
ing been  organised  under  provisions  of  the 
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ConBtltntlon  that  withdrew  certain  eities 
from  the  operation  of  general  laws.  See 
Ex  parte  Helm,  143  Gal.  553,  77  Pac.  453; 
Sunset  Teleph  &  Teleg.  Co.  ▼.  Pasadena,  — 
Cal.  — ,  118  Pac.  796,  803. 

But  the  amendment  did  not  go  into  ef- 
fect for  sixty  days;  and  two  days  later,  on 
March  22,  a  franchise  act  was  passed,  to 
take  effect  immediately,  providing  that 
^every  franchise  or  privilege  to  erect  or 
lay  telegraph  or  telephone  wires,  to  con- 
itnict  or  operate  street  or  interurban  rail- 
roads, ...  or  to  exercise  any  other 
privilege  whatever  hereafter  proposed  to  be 
granted"  by  the  legislative  body  of  any 
county,  city  and  county,  city  or  town,  ex- 
cept telegraph  or  telephone  lines  doing  an 
interstate  business,  should  be  granted  up- 
on the  conditions  specified  in  the  act,  and 
not  otherwise.  "Any  applicant  for  any 
franchise  or  privilege  above  mentioned" 
was  required  to  file  an  application,  there 
was  to  be  an  advertisement  for  bids,  etc., 
with  other  particulars  that  need  not  be 
specified,  as  the  appellee  does  not  claim  un- 
der this  statute.  It  contends  that  this 
act  establishes  conditions  only  for  counties, 
eities,  and  towns,  and  does  not  qualify  the 
grant  from  the  state  in  the  amended  S  536. 
The  appellant,  on  the  other  hand,  argues 
that  the  franchise  act  repealed  %  636,  so 
far  as  it  affects  this  case,  except  as  to 
telephones  doing  an  interstate  business.  In 
view  of  the  frame  of  the  act  as  a  whole,  of 
a  general  repealing  clause  at  the  end, 
naming  certain  exceptions  of  which  §  536 
is  not  one,  and  of  the  fact  that  the  grant 
of  such  franchises  seems  generally  to  have 
been  left  to  the  local  subdivisions  concerned 
10  (Sunset  Teleph.  ft  Teleg.  Co.  v.  Pasadena, 
^■upra),  we  construe  the  words  quoted  as 
*  of  general  application,  and  are  of  opinion 
that  they  cannot  be  supposed  to  have  had 
the  narrow  operation  that  would  be  left 
to  them  if  there  were  in  force  a  grant  from 
the  state  of  almost  universal  scope.  Un- 
til the  state  court  shall  decide  otherwise 
we  must  take  §  536  to  have  been  repealed, 
subject  to  the  exception  contained  in  the 
later  act,  before  any  grant  or  right  under 
it  had  accrued  to  the  appellee. 

We  come,  then,  to  consider  the  extent 
of  the  exception.  This  is  not  a  question 
whether  all  telephones  having  the  usual 
connections  might  not  be  instruments  of 
commerce  among  the  states;  it  is  not  a 
question  whether  the  state  could  interfere 
with  the  local  business  of  lines  engaged  in 
such  commerce.  It  is  a  question  of  how 
far  the  offer  of  a  grant  that  had  not  yet 
taken  effect  should  be  understood  to  have 
been  left  on  foot  by  the  repealing  act, — a 
question  as  to  the  meaning  of  words.  In 
construing  them   it  may  be  assumed  that 


the  exception  was  made  unwillingly.  No 
policy  can  be  discovered  that  would  be  like- 
ly to  induce  the  making  of  it,  and  it  is 
most  easily  explained  by  the  uncertainty 
then  prevailing  as  to  the  power  of  the  state 
over  telegraphs,  etc,  running  into  other 
States  in  view  of  the  commerce  clause  of 
the  Constitution  and  the  act  of  July  24, 
1866, — an  uncertainty  then  lately  and  since 
largely  dispelled.  Western  U.  Teleg.  Co.  v. 
Pennsylvania  R.  Co.  195  U.  S.  540,  49  L.  ed. 
312,  25  Sup.  Ct  Rep.  133,  1  A.  ft  E.  Ann. 
Cas.  517;  Western  U.  Teleg.  Co.  v.  Rich- 
mond, April  1, 1912  [224  U.  S.  160,  56  L.  ed. 
— ,  32  Sup.  Ct  Rep.  449].  The  words  to  be 
interpreted  are  "except  telegraph  or  tele- 
phone lines  doing  an  interstate  business." 
The  qualification  ''doing  an  interstate  busi- 
ness" shows  that  not  all  telephones  were 
expected  to  benefit  by  the  grant  in  §  536, 
and  the  limitation  Is  presumably  substan- 
tial. The  legislature  probably  supposed  by 
mistake  that  it  was  bound  to  grant  a  right 
to  direct  through  lines,  but  evidently  meant 
to  grant  no  more  than  it  must.  It  was  un- 
derstood so  by  the  city.  The  order  and 
threat  of  the  city  were  confined  to  poles  ^ 
and  wirei^doing  a  state  and  local  business.  ? 
This  appears  by  the  bill  and  the  finding  of 
the  circuit  court,  not  disturbed  above,  as 
to  what  actually  was  dgne.  We  are  of  opin- 
ion that  the  city's  interpretation  was  cor- 
rect. 

The  result  is  that  the  appellee  must  be 
taken  to  have  a  grant  of  the  right  to  keep 
its  main  through  lines  in  the  streets  of 
Pomona,  but  not  to  maintain  the  posts  and 
wires  by  which  it  connects  with  subscribers. 
So  far  as  appears  the  city  attacks  only  ths 
latter,  and  therefore  no  present  ground  is 
shown  for  the  bill.  But  as  the  line  of  dis- 
tinction may  be  delicate  and  questions  may 
arise,  the  bill  will  be  dismissed  without 
prejudice. 

Decree  reversed. 

Bill  to  be  dismissed  without  prejudice. 


(224  U.  S.  MS.) 
UNITED  STATES,  Appt, 

V. 

SOCIETE     ANONYME     DES     ANCIEN8 
ETABLISSEMENTS  CAIL.     (No.  209. ) 

SOCIETE     ANONYME     DES     ANCIEN8 
ETABLISSEMENTS  CAIL^  Appt, 

V. 

UNITED  STATES.     (No.  210.) 

United  States  (§  97*)— Oottbtb  (§  449*)— 

Claiics— Jurisdiction  —  Implisd  Con- 

TBACT—UsK  OP  Patent. 

1.  An  implied  contract  to  pay   for  the 

use  of  a  patent,  justiciable  in  the  court  of 

claims,  arises  out  of  its  use  by  the  United 

States    with    the    patentee's    consent,    and 

with  no  claim  of  ownership  on  the  part  of 
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the  United  States,  and  nothing  to  show  any 

intention  to  dispute  the  patentee's  title. 

[Bd.  Note.^For  other  cases,  see  United  States, 
Gent.  Dig.  (  76 ;  Dec.  Dig.  8  97  ;*  Courts,  Cent. 
Dig.  S9  11G3-U68.  mz,  UTS.  UTS,  U30,  U81 ;  Dec. 
Dig.  (  449.] 

Patents  (|  328* )— Combination  —  Con- 
struction  —   Equivalents— INFBINQE- 

HXNT. 

2.  The  claim  of  the  De  Range  patent.  No. 
301,220,  for  a  device  to  prevent  the  escape 
of  gas  from  hreech-loading  cannon,  the  ea- 
■ence  of  which  is  a  "system  of  packing" 
which,  by  the  force  of  the  explosion  of  the 
powder,  is  expanded  to  make  a  tight  joint 
to  prevent  leakage  of  gas,  should  not  be 
confined  to  the  specific  form  of  the  elements 
described  therein  as  the  best  means  of  car- 
rying out  the  invention,  so  that  a  change 
in  the  covering  of  the  packing,  or  the  sub- 
stitution of  steel  rings  for  brass,  will  avoid 
infringement. 

CouBTs  (9  389*)— Appeal  Fbom  Coubt 
OF  Claims— RsicANDiNG  fob  Addition- 
al Finding. 

3.  A  case  will  not  be  remanded  to  the 
eourt  of  claims  on  a  motion  which  in  effect 
sails  for  the  eertifieation  of  the  evidence, 
and  not  the  court's  eonclusions  from  the 
evidence,  since  this  would  contravene  a  rule 
of  the  Federal  Supreme  Court  which  re- 
quires the  record  on  an  appeal  from  the 
eourt  of  claims  to  contain  a  finding  "of  the 
facts  in  the  case  established  by  the  evi- 
dence in  the  nature  of  a  special  verdict^  but 
not  the  evidence  establishing  it." 

pOd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  1041-1044;  Dec  Dig.  I  8S8:*  Appeal  and 
Error,  Cent.  Dig.  |  8396.] 

Coubts  (f  889*)— Appeal  Fbom  Coubt  oi 
Claims— Rbvixw  of  Finding. 

4.  A  finding  of  the  court  of  claims  upon 
the  question  of  the  compensation  to  be  paid 
by  the  United  States  for  its  use  of  a  pat- 
ent, to  which  finding  there  was  no  objec- 
tion taken  nor  exception  reserved,  is  con- 
elusive  on  the  Federal  Supreme  Court,  being 
in  the  nature  of  a  special  verdict  of  the 
jury. 

[Bd.  Note.— Por  other  cases,  see  Gourts,  Cent. 
Dig.  li  1041-1044 ;  Dec  Dig.  §  S89;*  Appeal  and 
Brror,  Cent.  Dig.  i  8395.1 

[Nos.  200  and  210.] 

Argued  March  12  and  13,  1912.     Decided 

April  8,  1912. 

CROSS   APPEALS   from    the    Court  of 
Claims   to  review   an   award   for   the 
use  of  a  patent  by  the  United  States.  Af« 
firmed. 
See  same  case  below,  43  Ct.  CI.  25. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Timothy  D.  Merwln  and  Philip 
Hauro  for  Soci^tS  Anonyme  Des  Anciens 
Btablissements  Call. 

Assistant  Attorney  General  Thompson 
and  Mr.  Malcolm  A.  Coles  for  the  United 
.  States. 


«9  • 


Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court : 
This  suit  is  for  royalties  alleged  to  be 


due  for  the  use  by  the  government  of  a 
certain  patented  invention  known  as  a  "gas 
check"  or  "obturator,** — ^a  device  applied  to 
breech-loading  cannon  to  prevent  the  escape 
of  gas. 

The  court  of  claims  rendered  judgment 
against  the  United  States  for  the  sum  of 
$136,000.  Both  parties  appeal,  the  Unit- 
ed States  contending  against  any  judgment, 
the  claimant  contending  for  the  recovery 
of  a  larger  sum.  No  further  distinction 
is  necessary  to  be  observed  between  the  ap- 
peals. The  discussion  of  the  case  will  dis- 
pose of  both.  ^ 

The  first  contention  of  the  government  if  Jj 
that  the  facts* set  out  in  the  findings  did* 
not  constitute  an  implied  contract  in  fact 
as    distinguished    from    a    tort,    and    that 
therefore  the  eourt  of  claims  had  no  juris- 
diction of  the  case. 

Such  a  contract  is  necessary  to  sustain 
the  exercise  of  jurisdiction.  Russell  t. 
United  States,  182  U.  8.  616,  45  L.  ed. 
1210,  21  Sup.  Ct.  Rep.  800,  and  cases  cited. 
The  court  of  claims  decided  that  such  a 
contract  existed  and  that  the  jurisdiction  of 
the  court  was  established;  citing  United 
States  V.  Berdan  Fire-Arms  Mfg.  Co.  166 
U.  S.  652,  30  L.  ed.  631,  15  Sup.  Ct  Rep. 
420.  The  court  said:  "The  findings  dis- 
close an  invitation  to  present  the  details 
of  the  patent  to  the  defendant  [the  gov- 
ernment],  its  examination  by  a  board  of 
officers  appointed  to  investigate  sueh  inven- 
tions, and  its  final  use  without  the  slight- 
est claim  of  ownership.  Nothing  appears 
to  show  an  intention  to  dispute  claimants 
title  to  the  patent^  hence  an  implied  con- 
tract arose  to  pay  for  such  uss.^  [43  Ct 
CL  66  ] 

In  discussing  the  correctness  of  these 
conclusions  we  necessarily  assume  the  va- 
lidity of  the  patent,  its  utility  and  use  by 
the  government,  the  question  being  only  for 
the  present  whether  sueh  use  was  a  tres- 
pass upon  the  rights  of  the  claimant,  or 
in  concession  of  such  rights  and  of  an 
obligation  to  pay  for  them. 

The  findings  lack,  and,  it  may  be,  neoes- 
sarily  lack,  definiteness.  They  trace  the 
history  and  progress  of  the  invention  of 
gas  checks  from  an  early  period  to  the  cul- 
mination in  the  patent  to  Colonel  Ds 
Range,  an  officer  of  the  French  army,  in 
1884,  granted  upon  an  application  made 
in  1883.  It  inunediately  attracted  the  no- 
tice of  American  army  and  naval  officers 
and  received  favorable  eommendation  in 
ordnance  notes. 

In  1883,  under  an  act  of  Congress  of 
that  year  (22  Stat  at  L.  474,  ehap.  97), 
a  board  was  constituted,  known  as  the  "gun 
foundry  board,"  composed  of  eminent  of- 
ficers of  the  Army  and  Navy,  headed  by 
'  Rear  Admiral  Simpson  of  tbs  Navy, 
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jjduty  it  was,  among  others,  as  it  is  recited 

•  in  the  findings,  to  report  on  the*  establish- 
ment of  a  government  foundry,  "or  what 
other  method,  if  any,  should  be  adopted  for 
the  manufacture  of  heavy  ordnance  adapt- 
ed to  modem  warfare,  for  the  use  of  the 
Army  and  Navy  of  the  United  States." 

The  board  visited  the  claimant's  works 
at  Paris  on  June  29,  1883.  "In  the  official 
report  of  this  board  reference  is  made  to 
a  visit  to  the  claimant's  works  at  Paris, 
France,  on  August  29,  1883,  and  to  the  in- 
spection by  said  board  of  the  De  Bange 
system  of  ordinance.  In  the  said  report 
of  said  board  is  the  following: 

**  'Breech  fermeture. — ^All  the  French  guns 
are  breech-loading,  and  are  fitted  with  the 
interrupted  screw  system,  as  modified  by 
Colonel  De  Bange  to  suit  his  gas  check. 

'"Qai  check. — ^The  De  Bange  gas  check 
is  universally  employed.'" 

Prior  to  the  visit  of  the  gun  foundry 
board  the  De  Bange  obturator  was  brought 
directly  to  the  attention  of  the  United 
States  ordinance  authorities  through  Lieu- 
tenant Commander  Chadwick,  naval  aiiaoM 
at  London,  to  whom  De  Bange  explained 
his  invention,  and  who  gave  to  Lieutenant 
Commander  Folger  of  the  Bureau  of  Ord- 
nance, Navy  Department,  a  detailed  descrip- 
tion of  the  gas  check,  with  a  description 
of  the  method  of  making  it,  furnished  by 
De  Bange,  subsequently  (July  5,  1883)  for- 
warding to  the  Department  the  device,  ac- 
companied by  the  following  letter: 

Sir:— 

I  have  the  honor  to  forward  herewith 
a  De  Bange  "obturator,"  which  was  kind- 
ly presented  on  request  by  the  French 
minister  of  war. 

I  am,  very  respectfully,  your  obedient 
iervant,  F,  E.  Chadwick, 

Lt.   Comdr.,  U.   S.   Navy,  Naval   AiiacM. 
Commodore  J.  E.  Walker, 

U.  S.  Navy,  Chief  of  Bureau  of  Naviga- 
tion, 
CO  Navy  Department,  Washington. 

09 

•  *In  1884  the  ordnance  officers  of  the 
United  States,  after  experimenting  with 
the  De  Bange  device,  adopted  it  for  heavy 
ordnance  (6- inch  caliber  and  upward), 
and  have  used  no  other  device  since. 

"The  United  States  government  [we  quote 
from  the  findings]  has  never  disputed  the 
title  of  claimant's  assignor.  Colonel  De 
Bange,  as  inventor  of  the  said  invention; 
but,  on  the  contrary,  the  said  invention 
has,  ever  since  its  adoption,  been  known 
in  the  service  of  the  United  States  as  the 
'De  Bange  gas  check,'  and  is  described 
by  that  name  in  the  official  reports  of  the 
Secretaries  of  War  and  of  the  Navy/' 
32  S.  C— 31. 


The  findings  contain  certain  correspond- 
ence which  is  relied  on  by  the  government 
to  sustain  its  contention,  and,  as  it  is  not 
possible  to  condense  it,  it  is  given  in  full. 

Paris,  June  29,  1891. 
Colonel  De  Bange  to  H.  E.,  the  Minister 

Plenipotentiary  of  the  United  States. 

Mr.  Minister:-^ 

In  order  to  respond  to  the  desire  ex- 
pressed by  your  excellency  in  the  letter 
which  you  have  done  me  the  honor  to  ad- 
dress to  me,  I  add  some  details  to  my  pre- 
vious observations. 

One  of  my  patents  bears  the  number 
331,618;  it  relates  to  gun  carriages;  it  is 
not  very  important,  because  one  can  do 
without  it;  but  the  second.  No.  301,220, 
which  is  connected  with  the  obturation  of 
guns  and  breech  mechanism,  is  of  the  high- 
est importance.  Without  my  obturator  the 
loading  of  a  gun  by  the  breech  is  difficult 
and  the  service  is  rendered  ineffectual.  The 
metallic  ring  used  in  Germany  is  far  from 
having  its  value  and  imparts  to  the  gun  a 
considerable  inferiority.  Thus  all  the  mak- 
ers of  cannon  are  led  to  employ  my  inven- 
tion, either  openly  or  in  a  disguised  form, 
styled  by  them  improvement.  The  War  and 
Navy  Departments  at  New  York,  which  are  ^ 
well  acquainted  with  the  question,  will  eer-  jj 
tainly  not  contest*  the  truth  of  my  asser-  • 
tions;  they  have  under  their  eyes,  on  trials 
guns  which  speak  for  themselves. 

This  is  not  the  first  time  that  I  have  had 
to  complain  of  my  idea  being  borrowed 
without  my  knowledge,  in  France  or  abroad. 
The  English  government  particularly  had 
taken  up  my  system,  and  without  my  hav- 
ing demanded  anything,  had  offered  me 
£20,000  sterling  to  indemnify  me.  I  refused 
this  offer,  it  is  true,  but  because,  as  a 
French  officer,  I  ought  not  to  aid  in  the 
arming  of  a  power  which  I  do  not  consider 
as  friendly.  In  part,  deprived  of  my  as- 
sistance, England  has  copied  me  badly,  and 
possesses  but  a  moderate  artillery. 

In  any  case,  I  appeal  to  the  sentiments 
of  equity  of  the  government  of  the  United 
States,  convinced  that  it  will  recognize 
easily  the  justice  of  my  claim. 

Pray  accept,  etc,  etc, 

(Sgd.)  Colonel  De  Bange. 

United  States  Legation, 

Naval   AttaohS, 
Paris,  July  2d,  1801« 


The  naval  aiiaohi  at  London  suggested 
in  a  communication  to  Mr.  Reid,  our  Minis- 
ter there,  that  Colonel  De  Bange's  letter 
be  forwarded  to  the  Navy  Department.  The 
Minister,  however,  referred  it  to  the  Seort" 
tary  of  State* 
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De  Range  Bent  the  following  letter  to 
the  Secretary  of  the  Navy: 

Versailles,  near  Paris,  16/8/01. 
Colonel  De  Range  to  Monsieur  Benjamin 
F.  Tracy,  Secretary  of  the  Nayy  at 
Washington. 

Mr.  Secretary: — 

Some  months  ago  I  addressed  the  United 
States  Minister  at  Paris,  verbally  and  by 
writing,  several  remarlcs  on  the  subject  of 
loans  which  I  had  made  of  my  invention 
to  the  Departments  of  War  and  of  the 
Navy;  finally,  as  I  have  undertaken  to 
write  to  you  directly,  I  now  have  the 
iH  honor  to  lay  before  you  the  following: 
•  *I  had  taken  out  letters  patent,  which 
treated  of  artillery  in  the  United  States, 
one  number,  301,220,  relative  to  I'obtura- 
tion  of  guns,  and  of  principal  importance; 
the  other  number,  331,618,  relative  to  the 
carriage. 

Furthermore,  I  have  seen  at  Paris  many 
of  your  officers,  to  whom  I  furnished  with- 
out reserve  all  the  information  which  they 
have  asked  of  me. 

Under  these  circumstances  I  hope  that 
if  the  government  has  desired  to  utilize 
my  inventions,  it  will  inform  me;  there 
has  been  no  defect,  and  I  have  learned 
from  a  reliable  source  that  my  systems  was 
oopied,  unknown  to  me,  by  the  Depart- 
ments of  War  and  of  the  Navy,  be  it  un- 
der the  disguise  of  an  improvement  or  be 
it  openly. 

I  regret  that  this  has  occurred,  but  in 
any  case  I  consider  that  an  indemnity  is 
due  me.  If  you  will  have  the  kindness  to 
notify  the  government  of  my  claim,  I  am 
confident  that  it  will  see  that  justice  is 
accorded  me  in  the  indemnity  to  which  I 
believe  myself  to  be  entitled. 

Please  accept,  Mr.  Secretary,  the  expres- 
sion of  sentiments  of  highest  considera- 
tion, with  which  I  am 

Your  obedient  servant, 

De  Range. 

Please  reply. 

This  letter  seems  also  to  have  been  sent 
to  the  Department  of  State,  and  referred 
by  it  to  the  Secretary  of  the  Navy,  as  ap- 
pears from  the  following  letter  of  the  Chief 
•f  the  Bureau  of  Ordnance: 

Bureau  of  Ordnance,  August  27,  1891. 

Respectfully  returned  to  the  honorable 
Secretary  of  the  Navy. 

The  bureau  has  not  manufactured  and 
is  not  using  any  gun  carriages  which  con- 
tain principles  which  could  be  held  as  in- 
fringing any  claims  secured  in  United 
States  patent  No.  331,618.  The  gas  check 
which  has  been  adopted  for  the  naval  guns 


of  6-in.  caliber  and  upwards*  resembles  in«? 
certain  features  that  described  in  United 
States  patent  No.  301,220,  issued  to  CoL 
De  Range.  It  also  differs  from  it  material- 
ly in  particulars  which  are  original  in 
this  bureau. 

I  am  not  in  position  to  give  an  opinion 
as  to  the  question  of  infringement,  and 
have  to  suggest  that  the  applicant  refer 
the  matter  to  the  court  of  claims. 

The  bureau  will  note  for  the  information 
of  the  applicant  that  there  are  no  funds 
appropriated  or  available  for  the  payment 
of  any  claim  that  might  be  allowed  by  the 
court  of  claims,  and  that  it  will  be  neces- 
sary for  the  applicant  to  go  to  Congress 
for  relief  in  the  event  of  a  decision  being 
obtained  which  will  warrant  such  action. 
(Sgd.)  Wm.  M.  Folger, 

Chief  Rureau  of  Ordnance* 

The  Navy  Department  then  addressed 
the  Secretary  of  State  as  follows: 

Navy  Department, 
Washington,  September  3,  1891. 

Sir:— 

I  have  the  honor  to  acknowledge  the  re* 
ceipt  of  your  communication  of  the  20th 
ultimo,  inclosing  copies  of  correspondence 
relating  to  a  claim  of  Colonel  De  Bange^ 
a  retired  officer  of  the  French  army,  re- 
siding in  Paris,  France,  who  alleges  the 
use  by  this  government  of  certain  inven- 
tions patented  by  him  In  guns  and  gun 
carriages. 

In  reply  I  have  to  state  that  the  Chief 
of  the  Bureau  of  Ordnance,  in  this  De- 
partment, to  whom  the  communication  and 
accompanying  papers  were  referred,  re- 
ports as  follows: 

The  bureau  has  not  manufactured,  and 
is  not  using,  any  gun  carriages  which  con- 
tain principles  which  could  be  held  as  in- 
fringing any  claims  described  in  U.  S. 
patent  No.  331,618. 

The  gas  check  which  has  been  adopted  ^ 
for  the  naval  guns  of  6-inch,  caliber  and  jj 
upwards  resembles  in  certain  .features  that  • 
described  in  U.  S.  patent  801,220,  issued 
to  Colonel  De  Bange.    It  also  differs  from 
it   materially    in    particulars   which   were 
original  in  this  bureau. 

In  view  of  the  statement  made  by  the 
Chief  of   the  Bureau   of   Ordnance,   there 
appears  to  be  no  proper  ground  for  the 
claim  of  Colonel  De  Bange. 
Very  respectfully, 

F.  M.  Ramsay, 
Acting  Secretary  of  the  Navy. 

The  Honorable  the  Seeretary  of  State. 

On  January  31,  1894,  the  claimant,  by 
its  attorneys,  addressed  substantially  simi- 
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lar  letters  to  the  Secretary  of  War  and 
the  Secretary  of  the  Navy,  stating  its 
claim  for  the  use  of  its  patented  invention, 
and  requesting  payment  for  the  use  of  it. 
The  letters  described  and  extolled  the  de- 
vice, and  stated  that  they  ''deemed  it  ex- 
pedient to  take  a  low  average  price  and 
apply  it  to  all  guns."  They  fixed  such 
price  at  $200  per  gun. 

The  Secretary  of  the  Navy,  on  Feb- 
ruary 10,  1894,  in  replying,  referred  to 
and  quoted  from  the  Department's  letter 
of  August  20,  1891,  and  added:  "As  the 
status  of  the  case  has  not  been  changed 
since  the  date  of  the  Department's  letter 
above  mentioned,  and  as  the  matter  has 
been  previously  disposed  of  by  the  Depart- 
ment, no  further  consideration  of  the  case 
appears  to  be  required." 

The  letter  of  the  claimant's  attorneys, 
however,  was  the  subject  of  a  report  and 
recommendation  by  the  Chief  o(  Bureau  of 
Ordnance,  which  resulted  in  the  following 
letters: 

Bureau  of  Ordnance, 
December  4,  1894. 
Respectfully  returned  to  the  Department. 
The  gas  check  applied  to  guns  construct- 
ed   for   the    Navy    is    that   illustrated    in 
QQ  United  States  letters  patent  No.  318,093, 
jjof  May  10,  1886,  and  so  far  as  this  patent 
•  is  valid  no  royalties  should  be  paid.     See 
Court  of  Claims  Reports,  p.  334,  vol.  23, 
1887-88.     If,  however,  as  the  bureau  be- 
lieves to  be  the  case,  the  above-mentioned 
patent  is  only  valid  so  far  as  it  covers  im- 
provements on  the  De  Bange  patent   (No. 
301,220,  of  July  1,  1884),  then,  so  far  as 
the    latter    patent    is    valid,    the    within 
claim  for  royalties,  in  the  bureau's  opinion, 
is  a  proper  one,  and  would  be  maintained 
by  the  courts. 

It  must  be  noted,  however,  that  until 
recently  there  has  been  no  authority  of 
law  for  the  payment  of  royalties  out  of 
the  naval  appropriations,  and  the  manu- 
facture of  most  of  the  gas  checks  in  ques- 
tion had  been  completed  prior  to  the  legis- 
lation giving  such  authority.  Moreover, 
the  bureau  is  of  opinion  that  the  Davis 
patent  (No.  318,093,  of  May  19,  1885) 
covers  real  and  important  improvements, 
without  which  it  is  doubtful  if  the  De 
Bange  system  would  have  been  adopted  for 
United  States  naval  guns,  and  consequent- 
ly it  will  be  necessary  to  decide  as  to  the 
relative  values  of  the  device  in  its  original 
and  improved  forms.  The  fact  that  prac- 
tically the  same  gas  check  is  in  use  in  all 
United  States  Army  guns  of  recent  con- 
struction, and  is  being  applied  to  guns  now 
being  made  by  the  Bethlehem  Iron  Com- 
pany,  under   contract  with   the   War  De- 


partment, should  also  be  considered,  since 
independent  action  on  the  part  of  the  Navy 
Department  might  easily  be  against  the 
interests  of  the  government. 

It  is  therefore  recommended  that  an  in- 
vestigation be  made  in  regard  to  the  De 
Bange  patent,  and  if  this  patent  is  con- 
cluded to  be  valid,  that  the  War  Depart- 
ment be  consulted  as  to  whether  a  definite 
sum,  to  be  fixed  upon  either  by  a  board  or 
in  some  other  way,  should  not  be  offered 
the  claimants  for  the  right  on  the  part  of 
the  government  to  use  the  device  in  ques- 
tion on  all  ita  guns. 

W.  T.  Sampson, 
Chief  of  Bureau  of  Ordnance.     ^ 

CO 

*  The   final   action   of   the   Navy   Depart*  • 
ment  upon  petitioner's  claim  was  conununl- 
cated  to  the  petitioner  in  a  letter  of  the 
Secretary  of  the  Navy,  dated  December  31, 
1894,  as  follows: 

Navy  Department, 
Washington,  December  31,  1894. 

Qentlemen: — 

The  Department  has  carefully  considered 
the  questions  presented  in  the  brief  filed 
by  you,  as  well  as  in  former  correspond- 
ence, relative  to  the  matter  of  the  claim 
of  the  Soci6t4  Anonyme  des  Anciens  Etab- 
lissements  Cail  for  compensation  for  the 
use  by  the  United  States  of  a  gas  check 
invented  by  CoL  Charles  T.  W.  V.  De 
Bange,  of  the  French  army. 

It  appears  that  the  matter  is  now  la 
such  a  condition  that  it  will  in  all  proba^ 
bility  involve  not  only  questions  arising 
under  the  patent  issued  to  Colonel  De 
Bange,  but  also  those  growing  out  of  the 
claims  and  affecting  the  rights  of  other 
patentees.  Under  these  circumstances  the 
Department  is  of  opinion  that  the  full  con- 
sideration and  determination  of  these  ques- 
tions can  be  more  certainly  and  equitably 
reached,  and  the  rights  of  all  the  parties 
concerned,  as  well  as  the  government,  more 
definitely  ascertained  and  assured,  through 
the  medium  of  a  court  of  justice.  It  is 
therefore  suggested  that  the  necessary  pro- 
ceedings for  the  consideration  and  adjust* 
ment  of  the  matter  by  the  court  of  claims 
be  instituted. 

Very  respectfully, 

H.  A.  Herbert,  Secretary. 

Messrs.  Pollock  ft  Mauro, 

Attorneys  at  Law,  Washington,  D.  G. 

The  final  action  of  the  War  Department 
was  communicated  to  claimant's  attorneys 
in  a  letter  dated  January  14,  1896,  In 
which  the  language  and  suggestion  of  the 
Secretary  of  the  Navy  were  adopted  suIh 
stantially  verbatim. 
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*  *It  is  not  possible  to  review  the  srgu- 
ments  by  which  the  claimant  asserts  and 
the  goTemment  denies  the  sufficiency  of 
the  facts  as  we  have  related  them  to  con- 
stitute an  implied  contract  between  the 
claimant  and  the  government.  The  ulti- 
mate contention  of  the  government  is  that 
the  mere  use  of  the  patentee's  invention 
with  his  knowledge  does  not  create  an  im- 
plied contract  in  fact  to  pay  for  such  use, 
but  "there  must  be  (1)  a  use  of  it  with 
the  patentee's  assent;  and  there  must  also 
be  (2)  an  agreement  or  meeting  of  minds 
on  the  part  of  the  patentee  and  on  the 
part  of  the  user  as  to  compensation  for 
the  use,  even  though  the  amount  of  the 
compensation  be  not  fixed."  These  ele- 
ments, it  is  insisted,  were  present  in  the 
Berdan  Case,  which  we  have  seen  was  re- 
lied on  by  the  court  of  claims;  they  are, 
it  is  further  insisted,  absent  in  the  case 
at  bar. 

But  these  elements  do  not  have  to  appear 
by  the  explicit  declaration  of  the  parties. 
They  may  be  collected  from  their  conduct. 
The  alternative  of  a  contract  is  important 
to  be  Icept  in  mind.  The  officers  of  the 
government  knew  of  the  De  Bange  inven- 
tion and  were  aware  of  its  great  import- 
ance, and  the  purpose  to  deliberately  take 
property  of  another  without  the  intention 
that  he  should  be  compensated — in  other 
words,  to  do  plainly  a  wrongful  actr--can- 
Bot  be  imputed  to  them  without  the  most 
convincing  proof.  Such  proof  does  not  ex- 
ist in  the  present  case.  On  the  contrary, 
the  record  shows  that  compensation  was 
eontemplated.  There  was  doubt  as  to  the 
extent  of  it,  because  there  was  doubt  as 
to  how  far  the  devices  used  were  attribu- 
table to  or  belonged  to  De  Bange,  or  wheth- 
er they  constituted  an  infringement  of  his 
patent,  and  therefore  there  was  hesitancy 
and  doubt,  not  as  to  compensation,  but  as 
to  the  amount  and  extent  of  it. 

We  agree  with  the  court  of  claims  that 

there  is  resemblance  between  this  case  and 

the  Berdan  Case.     In  that  case  the  court 

^  had  no  difficulty  in  adducing  the  assent 

g  of  Berdan  to  the  use  of  his  invention.    The 

•  eourt*found  more  difficulty  in  inferring  the 
assent  of  the  government.  The  court  said, 
by  Mr.  Justice  Brewer:  "While  the  find- 
ings are  not  so  specific  and  emphatic  as 
to  the  assent  of  the  government  to  the 
terms  of  any  contract,  yet  we  think  they 
are  sufficient.  There  was  certainly  no  de- 
nial of  the  patentee's  rights  to  the  inven- 
tion; no  assertion  on  the  part  of  the  gov- 
ernment that  the  patent  was  wrongfully  is- 
sued; no  claim  of  a  right  to  use  the  in- 
vention regardless  of  the  patent;  no  dis- 
regard of  all  claims  of  the  patentee,  and 
no  use  in  spite  of  protest  or  remonstrance. 
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Negatively,  at  least,  the  findings  are  dear* 
The  government  used  the  invention  with 
the  consent  and  express  permission  of  the 
owner,  and  it  did  not,  while  so  using  it» 
repudiate  the  title  of  such  owner.** 

Like  comment  may  be  made  of  the  facts 
in  the  case  at  bar.  It  is  true  that  the  let- 
ter of  William  F.  Folger,  Chief  of  the 
Bureau  of  Ordnance,  stated  that  while  the 
gas  check  used  by  the  government  resem- 
bled in  certain  features  De  Bange's  gas 
check,  it  difiTered  from  it  materially  in  par- 
ticulars which  were  original  in  the  bureau. 
But  this  was  not  a  denial  of  the  use 
or  the  utility  of  De  Bange's  invention. 
Whether  there  was  infringement  the  of- 
ficer did  not  decide,  but  suggested  that  the 
"applicant  refer  the  matter  to  the  court  of 
claims."  Subsequently  the  Acting  Secre- 
tary of  the  Navy  did  deny  infringement. 
But  that  position  was  abandoned  and  ths 
Secretaries  of  War  and  the  Navy  "sug- 
gested that  the  necessary  proceedings  for 
the  consideration  of  the  adjustment  of  the 
matter  by  the  court  of  claims  be  insti« 
tuted."  There  were  parallel  circumstances 
in  the  Berdan  Case. 

The  invention  of  Berdan  was  an  "extract- 
or-ejector" for  use  in  breech-loading  rifles, 
and  that  which  was  used  by  the  govern- 
ment was  devised  by  one  of  its  employees. 
There  was  a  difference  between  it  and  Ber- 
dan's  device,  but  the  officers  of  the  govern- 
ment  doubted  if  the  difference  was  material,  S 
and  concluded  that  it  was  a* matter  for? 
the  courts  to  decide.  It  is  true  there  was 
no  assertion  of  right  against  the  Berdan 
device  in  consequence  of  the  difference  be- 
tween it  and  the  device  used  by  the  gov- 
ernment as,  it  may  be  said,  there  was  in 
the  case  at  bar  by  the  letter  of  Admiral 
Ramsey  of  September  3,  1891.  But  the 
position  taken  in  that  letter  was,  as  we 
have  seen,  abandoned,  and  it  was  declared 
that  so  far  as  the  De  Bange  patent  was 
valid,  its  claim  for  royalties  was,  in  the 
opinion  of  the  Bureau  of  Ordnance,  a  prop- 
er one,  and  would  be  sustained  by  the 
courts.  This  was  in  1894.  Prior  to  that 
time  and  afterwards  the  government  con- 
tinued to  use  the  device.  We  think  ths 
court  of  claims  had  jurisdiction. 

The  government  contends  that  it  has  not 
infringed  the  De  Bange  patent.  Infringe- 
ment is  a  question  of  fact,  and  as  an  aid 
to  its  solution  courts  are  furnished  usual* 
ly  with  an  expert  comparison  of  the  con- 
tendiiig  devices,  their  identity  or  difference 
of  construction  and  modes  of  operation. 
This  record  is  destitute  of  such  testimony. 
The  government  contends  for  the  very  nar- 
row construction  of  the  patent  based  on  its 
claims  and  the  prior  art.  The  only  proof 
of  the  prior  art,  however,  is  a  reference 
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to  thirteen  or  fourteen  paten ti  by  number 
tnd  patentee,  Bome  of  wbich  are  English, 
tome  French,  and  some  American.  Tbe 
only  explanation  of  them  is  in  the  argu- 
ment of  counsel  and  an  exhibition  of  the 
patentj.  It  is  verj  doubtful  if  we  may 
take  notice  of  even  the  American  patents; 
more  doubtful  if  we  may  of  tbs  foreign 
ones.  We,  however,  hare  considered  coun- 
■el's  explanation  of  tbem.  They  rcTeal 
nothing  material  to  be  considered  that  the 
findings  of  the  court  of  claims  do  not  ahow 
of  the  prior  art  and  the  progress,  from  its 
failure  to  the  success  of  the  De  Bange  in- 
Tention, — a  success,  it  may  be  conceded, 
that  availed  itself  of  all  that  the  prior 
art  demonstrated,  but  went  beyond  it  to 
^the  fulfilment  that  it  had  not  aehiered. 
M  The  necessity  of  a  gas  cheek  to  the  sui 
•  eess  of'breacli-loading  guns  all  could  see, 
and  what  a  device,  to  be  nccessful,  must 
do;  but  the  world  struggled  a  long  time 
with  the  problem,  and  that  problem  was  to 
find  something  which  would  stand  the  in- 
tense heat  generated  and  the  great  force 
caused  by  the  explosion  of  the  powder  in 
»  high  power  gun,  and  the  backward  es- 
cape of  the  resultant  gaa  under  the  enor- 
mous pressure  exerted,  and  this  not  in  one 
service  of  the  gun,  but  in  many  services 
The  experiments  are  detailed  in  the  find- 
fugs.  Metallic  cups  were  tried  and  paper 
«ups.  As  early  as  1858  India  rubber  was 
suggested.  Its  elasticity,  it  was  thought, 
would  afford  all  that  waa  necessary  for  a 
complete  automatic  obturation,  the  gas  by 
its  expansion  "to  seal  its  own  escape." 

Knbber  hod  some  success  when  constructs 
ed  in  rings  of  varying  degrees  of  supple- 
ness and  hardness,  and  seemed  to  have  set- 
tied  the  problem.  But  defects  subsequent- 
ly developed  and  experiments  continued  for 
something  better  and  wbich  would  fulfil  all 
tbe  oonditions.    Then  soap  obturators  were 


might  pause  to  wonder  how  sncti  substance! 
could  produce  such  results  under  the  con- 
ditions to  which  tbey  are  subjected,  and 
by  wondering  we  express  In  a  way  tba 
quality  of  the  invention.  We  are  told  bj 
the  findings  of  the  court  of  claims  that  s 
gas  check  "is  subject  to  a  pressure  of  from 
3Q,000  to  40,000  pounds  per  square  inch, 
t4>  very  high  temperatures,  to  the  efl'eets  of 
corrosive  gases,  and  the  effects  of  rapid 
and  violent  shocks." 

We  need  not,  however,  dwell  longer  on 
the  excellence  of  the  invention.  The  gov- 
ernment haa  testified  to  its  excellence  by 
using  it  in  the  guns  intended  for  the  na- 
tional defense. 

But  it  is  contended  that  the  claim  of  the 
patent  is  for  a  specific  combination  of  e1e> 
ments,   and   that   that   combination   of  ele-  ^ 
ments  is  not  used  by  the  government.  R 

■  This  contention  is  based  upon  what  ia  ■ 
considered  to  be  the  proper  construction  of 
claim  1  of  the  patent,  a  strict  eonetruetion 
being  urged  of  it, — indeed,  as  we  under- 
stand the  argument,  the  claim  must  be  con- 
fined to  the  specific  forms  of  Its  elements, 
giving  the  widest  latitude  to  imitation. 

Tbe  patentee  answers  the  contention. 
Describing  his  invention,  De  Bange  calls 
It  "certain  new  and  useful  Improvements 
in  breceh-loading  guns."  Specifying  the 
improvements,  he  says  that  they  "apply 
to  breach-loading  guns  which  employ  a 
screw  ping  having  its  threads  interrupted." 
Further  specifying,  he  adds;  "I  have  de- 
vised a  system  of  packing  placed  in  ad- 
vance of  the  plug,  and  which  is  expanded 
by  the  force  of  the  explosion  of  the  powder 
to  make  a  tight  joint  to  prevent  the  leak- 
age of  gas."  He  declares  the  drawings 
form  a  part  of  the  specification,  and  repre- 
sent what  be  coneiders  the  best  means  of 
carrying  out  the  invention.  It  is  only  ne^ 
essary  to  give  Figures  1,  Z,  6,  and  T. 


tried,  and  finally  Colonel  De  Bange's  In- 1  They  are  deserlbed  In  the  patent  M  fot 
Tention  ol  tallow  and  asbestos.  If  our  pur-  lows:  "Figure  1  i*  a  central  longitudinal 
pose    was    speculative,  not  practical,    «s  |  section.     The  strong  lines  show  tUe  parts 


S2  SUPREME  COURT  REPORTER. 


Oct.  TmCy 


itMdj  for  firing.     Tha  dotted  lines  show 
tb«  innsrene  lever  ia  a  position  for  con- 
Teoiently  operating  to  turn  the  screw  plug. 
g|Fig.  2  is  a  rear  view  showing  the  parts 
^locked*     Fig.   3   is  a   corresponding   view 
•  showing^the  parts  unlocked.     .    .    .    Figs. 
6  and  7    represent  the   packing  ring  de- 
tached.   Fig.  0  is  a  face  view,  and  Fig.  7 
a  section  in  the  plane  of  the  axis.^     The 
specification  then  proceeds  as  follows: 

"A  liheral  hole  in  the  line  of  the  axis 
of  the  screw  plug  B  carries  a  stout  sliding 
pin,  N,  at  the  extreme  front  of  which  is  a 
stout  head,  N'.  The  portion  of  the  body 
adjacent  to  the  head  N'  is  slightly  en- 
larged. The  head  N'  is  adapted  to  receive 
the  force  of  the  powder  at  the  discharge. 
At  the  moment  of  the  discharge  this  head 
moves  backward,  compressing  a  relatively 
soft  and  expansible  packing  ring,  M,  be- 
hind it.  Certain  portions  of  this  ring  will 
be  distinguished,  when  necessary,  by  ad- 
ditional marks,  as  M'  Mt.  The  body  M' 
of  this  packing  is  of  asbestos  saturated 
with  tallow,  and  affords  a  sufficiently  yield- 
ing mass  with  the  required  capacity  for 
tnduring  heat  and  for  withstanding  the 
very  strong  compressive  force  to  which  it 
is  subjected  by  the  discharge.  It  is  in- 
elosed  between  two  thin  shells,  M>  M>, 
of  copper,  one  fitting  the  body  M'  on  the 
inner  and  the  other  on  the  outer  side,  and 
nearly  incasing  the  entire  packing.  Both 
the  body  M'  and  the  copper  MS  are  then 
inclosed  between  two  strong  shells  of  brass, 
M*  M*.  The  entire  packing  thus  made  is 
adapted  to  maintain  its  form,  but  to  allow 
a  small  amount  of  radial  expansion  suf- 
ficient to  pack  the  joint  tightly  against 
the  escape  of  gas.  This  expansion  is  due 
to  two  causes, — the  tapering  form  of  the 
front  end  of  the  pin  N,  which  acts  on  the 
interior  of  the  packing,  and  the  powerful 
compression  received  from  the  head  N'. 
The  expansion  from  one  or  both  causes  is 
sufficient  to  press  the  exterior  of  the  cop- 
per MS  tightly  against  the  interior  of  the 
gun,  thus  effectually  preventing  any  leak- 
age of  gas.'' 

Claim  1  is  the  important  one  and  is  as 
follows: 
''1.  The  partially- threaded  plug  B,  head- 
med  pin  N  N',  extending  through  said  plug, 
9  and  the  yielding  packing  M,*  arranged  be- 
tween the  head  N'  and  the  inner  end  of  the 
plug,  in  combination  with  each  other  and 
with  the  gun  A,  arranged  as  shown,  to  al- 
low  the   pin   to   be   driven   rearward   and 
compress  the  packing,  as  herein  specified.'' 
It  will  be  observed,  therefore,  that  De 
Bange  declared  that  what  he  devised  was 
a  "system  of  packing"  which,  by  the  force 
of  the  explosion  of  the  powder,  is  expanded 
to  make  a  tight  joint  to  prevent  the  leak- 


age of  gas.  The  meehaaical  parts  are  but 
aids  to  this  result,  securing  in  place  the 
packing  and  enabling  its  qualities  to  oper- 
ate, enabling  it  to  maintain  its  form,  but 
to  allow  radial  expansion  suflicient  "to 
pack  the  joint  tightly  against  the  escape 
of  gas."  This  expansion  has  also  the  effect 
of  pressing  ''the  copper  (Mt)"  against 
the  interior  of  the  gun,  and  co-operates  to 
prevent  the  leakage  of  gas. 

That  this  packing  constitutes  the  very 
essence  of  the  invention  is  declared  in  all 
of  the  literature  on  the  subject  and  recog- 
nized in  all  of  the  government  publica- 
tions. The  government  now  contends  for  a 
limitation  of  it,  and  insists  that  it  con- 
sists of  "a  yielding  packing  M,"  exactly 
as  described,  although  the  description  is 
declared  by  De  Bange  to  represent  "the 
best  means  of  carrying  out  his  invention," 
and  he  declares  also  that  "modifications 
could  be  used  in  the  forms  and  proper- 
tions." 

We  cannot  therefore  assent  to  the  con- 
tention of  the  government,  and  in  rejecting 
it  we  do  not  render  "the  claim  elastic 
and  indefinite  where  it  should  be  certain." 
We  preserve  that  which  was  declared  to 
be  and  which  has  always  been  recognized 
to  be  the  invention,  and  by  those  competent 
to  declare,  whose  duty  it  was  to  compre- 
hend and  estimate,  not  only  the  result 
achieved,  but  by  what  achieved. 

In  the  description  furnished  by  De  Bange 
to  Commander  Chadwick  a  covering  of  cloth 
is  described.     The  description  in  the  Ord- 
nance Notes  of  April  20,   1883,  mentions  |, 
"plates  of  tin,  strengthened  at  the  edges  g 
by  thin  brass* rings."    Another  description* 
speaks  of  "a  metallic  split  ring."     These 
are  but  details.     As  said  by  the  court  of 
claims,  through  Booth,  J.,  "The  invention 
described  by  the  language  of  the  claim  was 
the  yielding  pad  of  asbestos  and  tallow." 
And  this,  the  learned  judge  also  said,  pre- 
dominates  as   the   one   "central   idea"   in 
every  description  of  the  patent  in  either 
the  specifications  or  claim. 

We  leara  from  the  court  that  it  heard 
much  expert  testimony,  and  in  its  opinion 
it  considers  two  subsequent  patents  ex- 
pressed to  be  improvements  on  the  De 
Bange  patent.  One  of  these  was  issued 
to  James  B.  Davis  and  the  other  to  Qregory 
Qerdom.  The  difference  between  them  and 
the  De  Bange  patent  was  commented  on, 
and  it  was  said  that  the  record  disclosed 
that  in  all  inventions  subsequent  to  De 
Bange's  "the  pad  of  asbestos  and  tallow 
is  the  functioning  element  of  the  device, 
without  which  its  utility  is  as  nothing;" 
and  that  a  pad  of  that  composition  sup- 
plied "the  necessary  expansion,  indispen- 
sable to  forward  the  operation  of  both  tha 
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D&tIb  And  Gerdom  patents.  The  United 
States  used  the  Gerdom  patent  and  paid 
him  substantial  royalties  for  its  use." 

It  would  seem,  therefore,  that  the  con- 
tention of  the  government  turns  upon  a 
question  of  fact  found  against  it  by  the 
court  below;  that  is,  it  was  foimd  that  the 
particular  envelop  of  the  tallow  and  as- 
bestos pad  were  not  essential  features  of 
De  Bange's  invention,  and  that  the  substi- 
tution of  steel  rings  for  brass  rings  could 
be  an  infringement  of  the  invention.  As 
said  by  counsel  for  claimant,  claim  1  "does 
not  recite  among  its  elements  the  materials 
whereof  the  envelop  [of  the  pad]  and  rings 
are  made.  ...  It  is,  on  the  contrary, 
obvious  that  any  suitable  material  may  be 
used  for  these  subsidiary  parts."  It  is 
conceded  that  the  pliable  copper  envelop 
(M>)  may  be  properly  regarded  as  a  part 
of  the  "yielding  packing."  The  patentee 
qqSo  states,  but  he  does  not  say  that  the 
g  ''strong  shells  of  brass  M  *  M  *  are  parts" 
•  of  it.  *  It  would  indeed  be  arbitrary,  as 
said  by  claimant,  to  read  into  the  claim 
the  specific  metal  of  which  those  shells  are 
composed  "for  no  other  purpose  than  to 
render  it  [the  claim]  worthless." 

We  have  seen  De  Bange  describe  what 
he  conceived  to  be  the  best  form  of  his  in- 
vention, and  contemplated  that  it  could  be 
represented  in  other  forms  and  proportions. 
This,  however,  was  unnecessary,  for  the 
law  would  secure  him  against  imitation  by 
other  forms  and  proportions.  Winans  v. 
Denmead,  15  How.  330,  14  L.  ed.  717; 
Hotchkiss  T.  Greenwood,  11  How.  248,  266, 
13  L.  ed.  683,  690;  Western  Electric  Co.  v. 
La  Rue,  139  U.  S.  601,  608,  36  L.  ed.  294, 
297,  11  Sup.  Ct.  Rep.  670. 

We  think,  therefore,  that  the  court  of 
claims  rightfully  decided  the  question  of 
infringement   against   the   government. 

The  cross  appeal  of  claimant  is  directed 
to  the  question  of  damages. 

In  the  original  petition  filed  by  it  on 
January  31,  1895,  damages  were  laid  at 
$140,000.  There  was  no  traverse  filed  un- 
til October,  1907.  An  amended  petition 
was  filed  April  12,  1909,  and  Judgment 
was  prayed  for  $1,447,667.98.  In  this  pe- 
tition it  was  alleged  that  the  invention 
was  used  upon  1,518  guns  of  various  cali- 
bers within  the  six  years  next  preceding 
the  filing  of  the  original  petition,  the  num- 
ber which  was  used  by  the  Army  and  that 
used  by  the  N'avy  being  given.  The  total 
cost  of  the  guns  was  stated  to  be  $18,226,* 
263.  There  is  no  finding  responding  to 
these  allegations.  The  opinion  of  the  court 
was  filed  December  2,  1907,  that  is,  be- 
fore the  filing  of  the  amended  position. 
The  opinion  contains  the  following  state- 
ment:    ''There  is  no  testimony  in  the  rec- 


ord upon  which  the  quantum  of  damages 
can  be  predicated.  The  measure  bi  dam- 
ages would  be  the  value  of  the  device  to 
the  defendants.  Following  the  precedents 
heretofore  established,  the  ease  will  stand 
upon  the  docket,  with  leave  to  furnish^ 
testimony  upon  this  point."  g 

*  On  the  20th  of  May,  1909,  judgment  was  • 
rendered  for  claimant  in  the  sum  of  $136,- 
000.  Each  party  moved  for  an  amendment 
to  the  findings,  which  were  overruled  in 
part  and  allowed  in  part.  The  former 
findings  were  withdrawn  and  amended  find- 
ings of  fact  filed.  No  exception  appears 
to  have  been  taken  to  this  action.  Indeed, 
the  record  does  not  furnish  us  with  a  com- 
parison between  the  findings  which  were 
withdrawn  and  those  filed.  There  is  noth- 
ing to  show  upon  what  the  court's  ruling 
was  invoked. 

A  motion  was  presented  to  this  court 
April  26,  1910,  to  remand  the  case  to  the 
court  of  claims,  and  that  that  court  be  in- 
structed to  find  and  certify  as  matters  of 
fact,  in  addition  to  the  facts  found,  in  re- 
gard to  the  cost  of  the  guns  in  which  ths 
De  Bange  obturators  were  used,  the  amount 
the  government  paid  or  contracted  to  pay 
for  patented  improvements  in  breech-load- 
ing mechanism  for  ordnance,  and  whether 
there  appears  in  the  record  the  testimony 
of  experts  as  to  the  value  of  the  De  Bange 
device,  or  what  would  be  a  reasonable  com- 
pensation for  its  use,  and,  if  so,  to  state 
the  amounts  of  such  estimates. 

It  was  further  moved  that  the  court  of 
claims  be  instructed  to  strike  out  certain 
matters  in  the  findings  which  were  de- 
scribed to  be  evidentiary.  The  motion  was 
postponed  to  the  hearing,  and  is  now  to 
be  considered.  The  motion  is,  in  effect,  for 
a  direction  to  the  court  of  claims  to  certi- 
fy the  evidence  to  this  court,  and  not  its 
conclusions  from  the  evidence.  This  is 
clearly  in  contravention  of  the  rule  of  this 
court  which  requires  the  reoord  on  appeal 
from  the  court  of  claims  to  contain  a  find- 
ing by  the  court  "of  the  facts  in  the  case 
established  by  the  evidence  in  the  nature 
of  a  special  verdict,  but  not  the  evidence 
establishing  it" 

Besides,  as  we  have  seen,  the  record  does^ 
not  disclose  what  ruling  was  invoked.    WeJJ 
can   only   act  upon   the* record,  and  that* 
shows  a  finding  of  the  court  upon  the  ques- 
tion   of    compensation,    to    which    finding 
there  was  no  objection  taken  nor  exception 
reserved.    The  finding  determines  the  mat- 
ter, being  in  the  nature  of  a  special  ver- 
dict of  a  jury.    United  States  v.  New  York 
Indians,  173  U.  8.  464,  43  L.  ed.  769,  19 
Sup.  Ot.  Rep.  464. 

Ceballos  t.  United  States,  214  U.  S.  47, 
63  L.  ed.  904,  29  Sup.  Ct  Rep.  683,  is  not 
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applicable.  There  was  a  contract  of  which 
there  could  be  no  dispute,  and  therefore  a 
motion  to  embrace  it  in  the  record  from 
the  court  of  claims  was  granted  and  the 
ease  reviewed  in  the  light  thereof. 

The  motion  to  remand  the  case  is  there- 
fore denied. 

Judgment  affirmed. 


(224  U.  S.  290.) 

WILLIAM  CROZIER,  Petitioner, 

V. 

FRIED.  KRUPP  AKTIENGESELIr 
SCHAFT. 

Unitsd  Statss  (I  127*)— IwJUNonow— 
ixttbingement  of  patent  by  united 
States— Right  to  Sue  Officeb. 
1.  Any  existing  Federal  equity  juris- 
diction of  a  suit  against  an  Army  officer, 
based  upon  his  alleged  infringement  of  cer- 
tain patents  for  the  benefit  of  the  United 
States,  from  which  suit,  by  stipulation, 
ever^  claim  based  upon  the  prior  use  of 
infringing  devices  was  withdrawn,  as  was 
also  the  prater  for  preliminary  injunction 
and  accounting,  leaving  in  issue  only  the 
right  to  a  permanent  injunction  forbidding 
tlw  making  of,  or  causing  to  be  made  by 
the  defendant,  guns  or  gun  carriages  em- 
bodying the  inventions  owned  by  complain* 
ant,  was  ousted  by  the  provisions  of  the  act 
of  June  25,  1910  (36  Stat,  at  L.  851,  chap. 
428),^  that  whenever  an  invention  described 
in,  and  covered  by,  a  patent  of  the  United 
States,  "shall  hereafter  be  used  by  the 
United  States  without  license  of  the  owner 
thereof,  or  lawful  right  to  use  the  same, 
such  owner  may  recover  reasonable  com- 
pensation for  such  use  by  suit  in  the  court 
of  claims,"  the  effect  of  which  is  to  provide 
for  the  appropriation  of  a  license  to  use 
the  invention,  the  appropriation  thus  made 
being  sanctioned  bv  means  of  the  compen- 
sation for  which  the  statute  provides. 

[Ed.  Note.— For  other  casM,  see  Untied  States, 
Cent  Dig.  8  116;    Dec.  Dig.  |  127.*] 

Bminent  Domain  <§  71*)  —  Compensa- 
tion —  Use  of  Patent  bt  United 
States. 

2.  The  suit  in  the  court  of  claims  for 
compensation  provided  for  by  the  act  of 
June  25,  1910,  "whenever  an  invention  de- 
scribed in  and  covered  by  a  patent  of  the 
United  States  shall  hereafter  be  used  by 
the  United  States  without  license  of  the 
owner  thereof  or  lawful  right  to  use  the 
same,"  answers  all  requirements  as  to  com- 
pensation necessary  to  sustain  the  statute 
as  an  exercise  of  the  power  of  eminent  do- 
main. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S8  180-187;    Dec.  Dig.  9  7L*1 

Coubts  (J  388* )— Supreme  Court  —  Ap- 
peal —  Hemandino — ^Dismissal  With- 
oxtt  Prejudice. 

3.  The  Federal  Supreme  Court,  upon  re- 
versing a  decree  of  the  court  of  appeals  of 
the  District  of  Columbia  with  directions  to 
affirm  a  decree  of  the  supreme  court  of  the 
District,  dismissing  the  bill  in  a  suit  to 
enjoin   an   Army   officer   from   making  or 


.  causing  to  be  made,  guns  or  gun  carriages 
I  embodying  the  patented  inventions  owned 
by  complainant,  will  direct  that  such  af- 
firmance be  without  prejudice  to  the  right 
of  complainant  to  proceed  in  the  court  of 
claims,  under  the  act  of  June  25,  1910, 
for  the  compensation  for  which  that  statute 
provides. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S8  1038-1040:  Dec.  Dig.  (  888;*  Appeal  and 
Brror,  Cent  Dig.  |S  809,  884,  8394.] 

[No.  8.] 

Argued  April  20,  1911.     Decided  April  8, 

1912. 

ON"  WRIT  of  Certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia 
to  review  a  decree  which  reversed  a  de- 
cree sustaining  a  demurrer  to  and  dismiss- 
ing the  bill  in  a  suit  against  an  Army  of- 
ficer for  the  infringement  of  a  patent.  Re- 
versed and  remanded,  with  directions  to 
affirm  the  decree  of  the  Supreme  Court  of 
the  District,  without  prejudice. 

See  same  case  below,  32  App.  D.  C.  1,  — 
L.R.A.(N.S.)  — ,  15  A.  &  E.  Ann.  Cas.  1108. 

The  facts  are  stated  in  the  opinion. 

Attorney  General  Wickersham  and  Mr. 
Stuart  McNamara,  Special  Assistant  to 
the  Attorney  General,  for  petitioner. 

Mr.  William  A.  Jenner  for  respondent,  h 

*Mr.   Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

The  defendant,  a  corporation  organised 
under  the  laws  of  the  German  Empire, 
commenced  this  suit  on  June  8,  1907,  in 
the  supreme  court  of  the  District  of  Colum- 
bia. Relief  was  sought  because  of  alleged 
infringements  of  three  described  letters 
patent  of  the  United  States,  originally 
issued  in  the  name  of  Fried.  Krupp  and 
assigned  to  the  corporation.  Two  of  the 
patents,  numbered  722,724  and  722,726, 
were  granted  in  1903,  and  the  third,  is- 
sued in  1905,  was  numbered  791,347.  The 
patents  related  to  improvements  in  guns 
and  gun  carriages.  The  petitioner  here, 
William  Crozier,  was  named  as  sole  defend- 
ant in  the  bill. 

After  full  averments  as  to  the  issue  of 
the  patents  and  the  assignments  by  which 
the  plaintifiT  had  become  the  owner  there- 
of, it  was  charged  that  the  defendant  Cro- 
zier, well  knowing  of  the  existence  of  the 
patents,  *'in  violation  and  infringement  of 
said   letters   patent  and  of   the  exclusive 
rights  granted  and  secured  under  said  lot-Q^ 
ters  patent     .     •     •     since  the   17th  day  a 
of    March, *  1903,    and  within    the    period? 
of  six  (6)  years  prior  to  the  filing  of  this 
bill  of  complaint,  in  the  city  of  Bridgeport, 
state  of  Connecticut,  and  in  the  Watervliet 
Arsenal  in  the  state  of  New  York,  and  in 
the  Rock  Island  Arsenal  in  the  state  of 


•For  other  cues  see  same  tople  it  |  huicbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indezi 

^U.  8.  Comp.  St  Sudd.  1911.  n.  1467. 
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Illinois,  .  «  •  and  elsewhere  in  the 
United  States,"  has  "made  and  used,  or 
caused  to  be  made  and  used,  is  now  making 
and  causing  to  be  made  and  used,  and 
threatens  and  intends  to  continue  to  make 
or  cause  to  be  made,  and  to  use  and  cause 
to  be  used,"  guns  and  recoil-brake  appara- 
tus and  guns  and  gun  carriages  embodying 
the  inventions  owned  by  the  complainant, 
in  violation  of  the  rights  secured  by  the 
patents. 

The  prayer  was  for  a  preliminary  and 
a  permanent  writ  enjoining  the  defendant, 
'Hiis  agents  and  employees,  from  making 
or  using  or  causing  to  be  made  or  used  any 
guns  or  gun  carriages  or  other  devices 
which  shall  contain  or  employ  the  inven- 
tions or  any  of  the  inventions  covered  and 
secured  by  said  letters  patent  or  any  of 
said  letters  patent."  There  was  also  a 
prayer  that  the  defendant  "may  be  com- 
pelled to  account  for  and  pay  over  to  your 
orator  all  the  profits  which  the  defendant 
has  or  had  derived  from  any  making  or 
using  of  any  gtm  or  any  specimen  or  device 
covered  and  secured  by  said  letters  patent 
or  any  of  said  letters  patent,  and  that  al- 
so the  defendant  be  decreed  to  pay  all 
damages  which  your  orator  has  incurred 
or  shall  incur  upon  account  of  defendant's 
infringement  of  any  of  said  letters  patent, 
with  such  increase  thereof  as  shall  be 
meet.    ..." 

A  stipulation  was  filed  in  the  cause,  in 
which,  while  expressly  reserving  the  right 
of  the  defendant  "to  demur  or  other- 
wise plead  to  the  bill  of  complaint,  because 
of  lack  of  jurisdiction  on  any  ground,"  it 
was  agreed  as  follows: 

"The  complainant  stipulates  that  no  pe- 
cuniary benefit  has  accrued  to  the  defend- 
ant, William  Crozier,  by  reason  of  the  acts 
^set  forth  in  the  bill,  and  complainant 
g  waives  any  claim  against  said  defendant  for 
•  an  accounting  of  the*profits  or  for  damages, 
if  any,  arising  out  of  or  suffered  by  the 
complainant  by  reason  of  the  acts  and 
things  set  forth  in  the  bill.  Defendant  stip- 
ulates and  agrees  that  the  government  of 
the  United  States  of  America  and  the  Ord- 
nance Department  of  said  government  have 
manufactured,  are  now  manufacturing,  and 
intend  to  continue  the  manufacture  and 
use,  or  to  cause  to  be  manufactured  for 
their  use,  field  guns  and  carriages  made 
after  the  so-called  'Model  of  1902'  referred 
to  in  the  bill  of  complaint,  the  claim  or 
daims  of  complainant  being  in  nowise  ad- 
mitted; that  the  defendant,  William  Cro- 
zier, sued  in  this  suit,  is  an  officer  in  the 
United  States  Army  and  Chief  of  the  Ord- 
nance of  the  United  States  Army,  and  is  the 
officer  in  the  service  of  the  United  States 
who  directs  and  is  in  charge  of  such  manu- 


facture of  said  field  guns  and  carriages  for 
the  United  States.  The  complainant  con- 
cedes that  the  defendant,  William  Crozier, 
is  such  officer.  The  defendant  further  stip- 
ulates and  agrees  that  the  complainant  is 
a  corporation  organized  and  existing  under 
the  laws  of  the  Empire  of  Germany  and 
a  citizen  of  said  Empire  and  a  subject  of 
the  Emperor  of  Germany. 

'Turther,  complainant  desires  to  amend 
its  bill  in  certain  particulars,  and  the  de- 
fendant desires  to  consent  thereto.  It  if 
therefore  stipulated  that  the  bill  of  com- 
plaint herein  be  amended  to  read  as  fol- 
lows: In  paragraph  32  of  said  bill  shall 
be  eliminated  and  expunged  the  words  'a 
preliminary  and  also,'  and  also  the  words 
'or  using*  and  the  words  'or  used,'  so  that 
the  said  32d  paragraph  of  said  bill  of  com- 
plaint shall,  when  so  amended,  read  as  fol- 
lows: 

"  'And  your  orator  therefore  prays  your 
honors  to  grant  unto  your  orator  a  perma- 
nent writ  of  injunction  issuing  out  of  and 
under  the  seal  of  this  honorable  court,  di- 
rected to  the  said  defendant,  William  Cro- 
zier, and  strictly  enjoining  him,  his  agents 
and  employees,  from  making  or  causing  to 
be  made  any  guns  or  gun  carriages  or  oth-o 
er* devices  which  shall  contain  or  employ? 
the  inventions  or  any  of  the  inventions 
covered  and  secured  by  said  letters  patent 
or  any  of  said  letters  patent.' 

'Taragraph  33  of  said  bill  of  complaint 
shall  be  amended  so  as  to  eliminate  and  ex- 
punge from  said  paragraph  the  following 
words : 

"'by  a  decree  of  this  court  may  be  com- 
pelled to  account  for  and  pay  over  to  your 
orator  all  the  profits  which  the  defendant 
has  or  had  derived  from  any  making  or 
using  of  any  gun  or  any  specimen  or  de- 
vice covered  and  secured  by  said  letters 
patent  or  any  of  said  letters  patent,  and 
that  also  the  defendant  be  decreed  to  pay 
all  damages  which  your  orator  has  incurred 
or  shall  incur  upon  account  of  defendant's 
infringement  of  any  of  such  letters  patent, 
with  such  increase  thereof  as  shall  seem 
meet,  and  that  also  the  defendant.' 

"So  that  the  paragraph  marked  33,  when 
so  amended,  shall  read  as  follows: 

"  'And  your  orator  further  prays  that  the 
defendant  be  decreed  to  pay  the  costs  of 
this  suit,  and  that  your  orator  may  have 
such  other  and  further  relief  as  the  equity 
of  the  cause  or  the  statutes  of  the  United 
States  may  require  and  to  this  court  may 
seem  just.'" 

The  defendant  demurred  to  the  amended 
bill  on  various  grounds,  all  of  which,  in 
substance,  challenged  the  jurisdiction  of  the 
court  over  the  cause  on  the  ground  that 
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the  suit  was  reallj  Against  the  United 
States. 

The  demurrer  was  sustained  and  the  bill 
dismissed.  The  eourt  of  appeals  reversed, 
and  remanded  the  cause  for  further  proceed- 
ings not  inconsistent  with  its  opinion.  32 
App.  D.  C.  1,  —  L.R.A.(N.S.)  — ,  15  A.  & 
£.  Ann.  Cas.  1108. 

The  court  held  that  there  was  a  broad 
distinction  between  interfering  by  injunc- 
tion with  the  use  by  the  United  States  of 
its  property  and  the  granting  of  a  writ  of 
^injunction  for  the  purpose  of  preventing 
gthe  wrongful  taking  of  private  property, 
•  even  although  the  individual  who  was  en- 
joined from  such  taking  was  an  officer 
of  the  government,  and  although  the  pur- 
pose of  the  proposed  taking  was  to  ap- 
propriate the  private  property  when  taken 
to  a  governmental  purpose.  The  cases  of 
Belknap  v.  Schild,  161  U.  S.  10,  40  L.  ed. 
699,  16  Sup.  Ct.  Rep.  443,  and  Interna- 
tional Postal  Supply  Co.  t.  Bruce,  104  U. 
8.  601,  48  L.  ed.  1134,  24  Sup.  Ct  Rep. 
820,  were  analyzed  and  held  to  be  apposite 
solely  to  the  first  proposition;  that  is,  the 
want  of  authority  to  interfere  with  the 
property  of  the  United  States  used  for  a 
governmental  purpose.     The  court  said: 

"It  will  thus  be  seen  that  in  the  Belk- 
nap and  Bruce  Cases  the  subject-matter  in- 
volved was  property  of  the  United  States, 
and  that  therefore  the  United  States  was 
necessarily  a  party.  In  the  present  ease  it 
is  not  sought  to  disturb  the  United  States 
in  the  possession  and  use  of  the  guns  al- 
ready manufactured.  The  court  is  not 
asked  to  deal  with  property  of  the  United 
States.  The  plaintiff  simply  asks  that  an 
officer  of  the  United  States  be  restrained 
from  invading  rights  granted  by  the  gov- 
ernment itself.  The  acts  complained  of  are 
not  only  not  sanctioned  by  any  law,  but  are 
inconsistent  with  the  patent  laws  of  the 
United  States." 

A  writ  of  certiorari  was  thereupon  al- 
lowed. 

The  arguments  at  bar  ultimately  consid- 
ered but  affirm  on  the  one  hand  and  deny 
on  the  other  the  ground  of  distinction  upon 
which  the  court  below  placed  its  ruling  and 
by  whieh  the  decisions  in  Belknap  v.  Schild 
and  International  Postal  Supply  Co.  t. 
Bruce  were  held  to  be  distinguishable  from 
the  ease  in  hand,  and  therefore  not  to  be 
controlling.  Thus  the  government  insists 
that  although,  under  the  stipulation  and 
the  bill  as  amended,  it  resulted  that  no 
damages  were  sought  in  respect  to  use  by 
the  government  of  the  patented  inventions, 
and  no  interference  of  any  kind  was  asked 
with  property  belonging  to  the  government, 
nevertheless  the  suit  was  against  the  Unit- 
ed States,  because  the  defendant  was  con- 
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ceded  to  be  •an  officer  of  the  Army  of  the* 
United  States,  engaged  in  the  duty  of  mak- 
ing or  causing  to  be  made  guns  or  gun  car- 
riages for  the  Army  of  the  United  States. 
This,  it  is  contended,  is  demonstrated  to  be 
the  case  by  considering  that  the  right  to 
enjoin  the  officer  of  the  United  States, 
which  the  court  below  upheld,  virtually  as- 
serts the  existence  of  a  judicial  power  to 
close  every  arsenal  of  the  United  States. 
On  the  other  hand,  the  plaintiff  insists  that 
the  act  of  the  officer  in  wrongfully  attempt- 
ing to  take  its  property  cannot  be  as- 
sumed to  be  a  governmental  act,  but  must 
be  treated  as  an  individual  wrong  which  the 
courts  have  the  authority  to  prevent.  The 
exertion  of  the  power  to  enjoin  a  wrong 
of  that  nature  in  order  to  prevent  the 
illegal  conversion  of  private  property  is, 
it  is  urged,  a  manifestly  different  thing 
from  using  the  process  of  injunction  to  in- 
terfere with  property  in  the  possession  of 
the  government,  and  which  is  being  used  for 
a  public  purpose.  But  we  do  not  think, 
under  the  conditions  which  presently  exist, 
we  are  called  upon  to  consider  the  correct- 
ness of  the  theory  upon  which  the  court  of 
appeals  placed  its  decision,  or  the  sound- 
ness of  the  contentions  at  bar  by  which  that 
theory  is  supported  on  the  one  hand  or 
assailed  on  the  other.  We  reach  this  con- 
clusion because,  since  October  7,  1908, 
when  the  decision  of  the  court  of  appeals 
was  rendered,  the  subject  to  which  the  con- 
troversy relates  was  dealt  with  by  Congress 
by  a  law  enacted  on  June  25,  1910,  36  Stat, 
at  L.  chap.  423,  p.  851,  as  follows: 

An  Act  to  Provide  Additional  Protection 
for  Owners  of  Patents  of  the  United 
States,  and  for  Other  Purposes. 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  when- 
ever an  invention  described  in  and  covered 
by  a  patent  of  the  United  States  shall 
hereafter  be  xised  by  the  United  States 
without  license  of  the  owner  thereof  or  law- 
ful right  to  use  the  same,  such  owner  may  ^ 
recover  reasonable  compensation  for  suchg 
use  by  suit  in  the  court *^of  claims:  Pro-* 
vided,  however.  That  said  court  of  claims 
shall  not  entertain  a  suit  or  reward  com- 
pensation under  the  provisions  of  this 
act  where  the  claim  for  compensa- 
tion is  based  on  the  use  by  the  Unit- 
ed States  of  any  article  heretofore  owned, 
leased,  used  by,  or  in  the  possession  of,  the 
United  States:  Provided  further.  That  in 
any  such  suit  the  United  States  may  avail 
itself  of  any  and  all  defenses,  general  or 
special,  which  might  be  pleaded  by  a  de* 
fendant  in  an  action  for  infringement,  aa 
set  forth  in  title  sixty  of  the  Revised  Stat> 
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utes  or  otherwise:  And  provided  further. 
That  the  benefits  of  this  act,  shall  not  in- 
ure to  any  patentee  who,  when  he  makes 
such  claim,  is  in  the  employment  or  serr- 
ice  of  the  government  of  the  United  States; 
or  the  assignee  of  any  such  patentee;  nor 
shall  this  act  apply  to  any  device  discov- 
ered or  invented  by  such  employee  during 
the  time  of  his  employment  or  service. 

The  text  of  this  statute  leaves  no  room 
to  doubt  that  it  was  adopted  in  contem- 
plation of  the  contingency  of  the  assertion 
by  a  patentee  that  rights  secured  to  him 
by  a  patent  had  been  invaded  for  the  bene- 
fit of  the  United  States  by  one  of  its  of- 
ficers; that  is,  that  such  officer,  under  the 
conditions  stated,  had  infringed  a  patent. 

The  enactment  of  the  statute,  we  think, 
grew  out  of  the  operation  of  the  prior 
statute  law  concerning  the  right  to  sue 
the  United  States  for  the  act  of  an  of- 
ficer in  infringing  a  patent,  as  interpreted 
by  repeated  decisions  of  this  court.  Unit- 
ed States  V.  Palmer,  128  U.  S.  262,  32  L. 
ed.  442,  9  Sup.  Ct.  Rep.  104;  Schillinger 
V.  United  States,  165  U.  S.  163,  39  L.  ed. 
108,  15  Sup.  Gt.  Rep.  85;  United  States 
V.  Berdan  Fire-arms  Mfg.  Go.  156  U.  S.  552, 
89  L.  ed.  531,  15  Sup.  Gt.  Rep.  420;  Rus- 
sell V.  United  SUtes,  182  U.  S.  616,  45 
L.  ed.  1210,  21  Sup.  Gt.  Rep.  899;  Harley 
▼.  United  States,  198  U.  S.  229,  49  L.  ed. 
1029,  26  Sup.  Gt.  Rep.  634.  The  effect  of 
the  statute  was  thus  pointed  out  in  the 
last-cited  case     (198  U.  8.  234) : 

"Wd  held  in  Russell  v.  United  States, 
182  U.  S.  516,  530,  45  L.  ed.  1210,  1215, 
21  Sup.  Gt.  Rep.  899,  that  in  order  to  give 
the  court  of  claims  jurisdiction,  under  the 
^  act  of  March  3,  1887,  24  Stat,  at  L.  505, 
Ochap.  359,  U.  S.  Gomp.  Stat.  1901,  p.  752, 
•  defining  claims  of  which  the  court  of  claims 
had  jurisdiction,  the  demand  sued  on  must 
be  founded  on  'a  convention  between  the 
parties, — a  coming  together  of  minds.'  And 
we  excluded,  as  not  meeting  this  condition, 
those  contracts  or  obligations  that  the  law 
is  said  to  imply  from  a  tort.  Schillinger 
T.  United  States,  165  U.  S.  163,  39  L.  ed. 
108,  16  Sup.  Gt.  Rep.  85;  United  States 
V.  Berdan  Fire-arms  Mfg.  Go.  156  U.  S. 
662,  39  L.  ed.  530,  15  Sup.  Gt.  Rep.  420." 
In  other  words,  the  situation  prior  to 
the  passage  of  the  act  of  1910  was  this: 
Where  it  was  asserted  that  an  officer  of 
the  government  had  infringed  a  patent 
right  belonging  to  another, — in  other 
words,  had  taken  his  property  for  the  bene- 
fit of  the  government, — the  power  to  sue 
ti^e  United  States  for  redress  did  not  ob- 
tain unless,  from  the  proof,  it  was  estab- 
lished that,  a  contract  to  pay  could  be  im- 
plied,— ^that  is  to  say,  that  no  right  of  ac- 


tion existed  against  the  United  States  for 
a  mere  act  of  wrongdoing  by  its  officers. 
Evidently  inspired  by  the  injustice  of  this 
rule  as  applied  to  rights  of  the  character 
of  those  embraced  by  patents,  because  of 
the  frequent  possibility  of  their  infringe- 
ment by  the  acts  of  officers  under  circum- 
stances which  would  not  justify  the  impli- 
cation of  a  contract,  the  intention  of  the ' 
statute  to  create  a  remedy  for  this  condi- 
tion is  illustrated  by  the  declaration  in  the 
title  that  the  statute  was  enacted  "to  pro- 
vide additional  protection  for  owners  of 
patents."  To  secure  this  end,  in  compre- 
hensive terms  the  statute  provides  that 
whenever  an  invention  described  in  and 
covered  by  a  patent  of  the  United  States 
"shall  hereafter  be  used  by  the  United 
States  without  license  of  the  owner  there- 
of or  lawful  right  to  use  the  same,  such 
owner  may  recover  reasonable  compensa- 
tion for  such  use  by  suit  in  the  court  of 
claims."  That  is  to  say,  it  adds  to  the 
right  to  sue  the  United  States  in  the  court 
of  claims  already  conferred  when  contract 
relations  exist,  the  right  to  sue  even  al- 
though no  element  of  contract  is  present. 
And  to  render  the  power  thus  conferred  ef-  ^ 
ficacious,  the  statute  endows  any  owner  of  § 
*a  patent  with  the  right  to  establish  con-* 
tradictorily  with  the  United  States  the 
truth  of  his  belief  that  his  rights  have 
been,  in  whole  or  in  part,  appropriated  by 
an  officer  of  the  United  States,  and  if  he 
does  so  establish  such  appropriation,  that 
the  United  States  shall  be  considered  as 
having  ratified  the  act  of  the  officer,  and 
be  treated  as  responsible  pecuniarily  for 
the  consequences.  These  results  of  the 
statute  are  the  obvious  consequences  of  the 
power  which  it  confers  upon  the  patentee 
to  seek  redress  in  the  court  of  claims  for 
any  injury  which  he  asserts  may  have  been 
inflicted  upon  him  by  the  unwarranted  use 
of  his  patented  invention,  and  the  natura 
and  character  of  the  defenses  which  the 
statute  prescribes  may  be  made  by  the 
United  States  to  such  an  action  when 
brought.  The  adoption  by  the  United 
States  of  the  wrongful  act  of  an  officer 
is,  of  course,  an  adoption  of  the  act  when 
and  as  committed,  and  causes  such  act  of 
the  officer  to  be,  in  virtue  of  the  statute, 
a  rightful  appropriation  by  the  govern- 
ment, for  which  compensation  is  provided. 
In  substance,  therefore,  in  this  case,  in 
view  of  the  public  nature  of  the  subjects 
with  which  the  patents  in  question  are  con- 
cerned and  the  undoubted  authority  of  the 
United  States  as  to  such  subjects  to  exert 
the  power  of  eminent  domain,  the  statute, 
looking  at  the  substance  of  things,  pro- 
vides for  the  appropriation  of  a  license  to 
use  the  inventions,  the  appropriation  thus. 


49S 


32  SUPESMB  CX)UBT  REPORTER. 


OCX.  TmCy 


made  being   Banctioned  by  the  means  of    sanction  to  private  rights,  and  the  pledge 


compensation  for  which  the  statute  pro- 
Tides. 

This  being  the  substantial  result  of  the 
statute,    it    remains    only    to    determine 
whether  its  provisions  are  adequate  to  sus- 
tain and  justify  giving  effect  to  its  plain 
and  beneficent  purpose  to  furnish  addition- 
al protection  to  owners  of  patents  when 
their  rights  are  infringed  by  the  officers  of 
the  government  in  the  discharge  of  their 
9  public  duties.    This  inquiry  may  be  solved, 
g  under  the  conditions  here  involved,  by  tak- 
*  ing  the  most  exacting* aspect  of  the  well- 
established  and  indeed  elementary  require- 
ments in  favor  of  property  rights  essential 
to  be  afforded  in  order  to  justify  the  tak- 
ing by  government  of  private  property  for 
public  U8e.t    Indisputably  the  duty  to  make 
compensation   does   not   inflexibly,    in   the 
absence    of    constitutional    provisions    re- 
quiring it,  exact,  first,  that  compensation 
should  be  made  previous  to  the  taking, — 
that  is,  that  the  amount  should  be  ascer- 
>    tained  and  paid  in  advance  of  the  appro- 
priation,— it  being  sufficient,  having  rela- 
tion to  the  nature  and  character  of   the 
property   taken,   that   adequate    means    be 
provided  for  a  reasonably  just  and  prompt 
ascertainment  and  payment  of  the  compen- 
sation; second,  that,  again,  always  having 
reference  to  the  nature  and  character  of 
the  property  taken,  its  value  and  the  sur- 
rounding circumstances,   the  duty  to  pro- 
vide for  payment  of  compensation  may  be 
adequately  fulfilled  by  an  assumption   on 
the   part   of   government   of    the    duty   to 
make  prompt  payment  of  the  ascertained 
compensation, — ^that  is,  by  the  pledge,  eith- 
er expressly  or  by  necessary   implication, 
of  the  public  good  faith  to  that  end. 

Coming  to  apply  these  principles,  and 
confining  ourselves  in  their  application,  as 
we  have  done  in  their  statement,  strictly 


of  the  good  faith  of  the  government  which 
the  statute  plainly  implies,  to  appropriate 
for  and  pay  the  compensation  when  ascer- 
tained   as    provided    in    the    statute, — ^we 
think  there  is  no  room  for  doubt  that  the 
statute  makes  full  and  adequate  provision 
for  the  exercise  of  the  power  of  eminent 
domain  for  which,  considered  in  its  final 
analysis,  it  was  the  purpose  of  the  statute 
to  provide.     Indeed,  the  desire  to  confine 
ourselves  to  the  particular  case  before  us 
has  led  us  to  state  and  limit  the  doctrine 
which  we  here  apply,  when  it  was  possibly 
unnecessary   to   do   so.     We  say   this   be- 
cause no  contention  was  made  in  argument 
by   counsel   for   the   corporation   that  the 
statute  of  1910  does  not  provide  methods 
of  compensation  adequate  to  the  exercise 
of  the  power  of  taking  for  which  the  stat* 
ute  provides.    Thxis,  in  the  argimient,  it  is 
said:     "If  the  officers  of  the  United  States 
have  since  the  act    .    .    .    used  or  shall 
hereafter   use   complainant's   patented   de- 
sign, it  is  possible  or  probable  that  com* 
plainant  may  receive  reasonable  compensa- 
tion under  the  act  in  the  court  of  claims,"* 
— this  statement  being  followed  by  an  in- 
sistance   that  even   although  this   be   the 
case,  the  statute  is  not  controlling,  because 
it  was  enacted  after  the  bill  was  filed,  and 
did  not,  therefore,  retroactively  deprive  the 
court  below  of  the  power  to  afford  relief 
under  the  conditions  existing  when  the  suit 
was   commenced.     The   conclusion   of   the 
argument  on  this  subject  was  thus  stated; 
"The  general  rule  is  that,  where  juris- 
diction  in  equity  has  been  established,  a 
subsequent  statute  creating  a  remedy   at 
law  or  removing  the  obstacle  at  law  upon 
which  the  existence  of  the  equity  jurisdic- 
tion was  originally  founded  does  not  oust 
equity  of  that  jurisdiction  \mless  the  stat- 
ute  affirmatively    discloses   the    legislative  o 


to  the  conditions  here  before  us,  that  is,rintent  to  make  the  legal  remedy  exclusive* 


the  intangible  nature — ^patent  rights— of 
the  property  taken,  the  great  possibilities 
in  the  essential  operations  of  government 
that  such  rights  may  be  invaded  by  incor- 
porating them  into  property  of  a  public 
character,  of  the  vital  public  interest  in- 
volved in  the  subject-matter  of  the  patents 
in  question,  and  the  grave  detriment  to  the 
^  very  existence  of  government  which  might 
g  result  from  interference  with  the  right  of 
•  the  government  to  make  and  use* instru- 
mentalities of  the  character  of  those  with 
which  the  patents  in  question  are  con- 
cerned, of  the  purpose  which  the  statute 
manifests  to  add  additional  protection  and 


We  cannot  discover  in  the  act  of 
June  26,  1010,  any  evidence  of  an  intent 
to  oust  equity  when  its  jurisdiction  had 
attached,  because  there  is  no  expression 
and  the  act  is  not  retroactive." 

But  this  contention  is  either  an  after^ 
thought  or  is  occasioned  by  overlooking  the 
amendment  to  the  pleadings  operated  by 
the  stipulation  to  which  we  have  hitherto 
referred.  By  that  stipulation  every  con- 
ceivable claim  based  on  the  prior  use  of 
infringing  devices  was  withdrawn.  The 
prayer  for  a  preliminary  restraint  was 
waived,  and  all  right  to  an  accounting  was 
likewise  withdrawn.    As  a  result  the  case 


tUnited  States  v.  Russell,  13  Wall.  623, 
20  L.  ed.  474;  Cherokee  Nation  v.  Southern 
Kansas  R.  Co.  135  U.  S.  641,  34  L.  ed. 
206,  10  Sup.  Ct  Rep.  066;  Sweet  t.  ReoheU 


159  U.  S.  380,  40  L.  ed.  188,  16  Sup.  Ot 
Rep.  43.  See  Lewis,  Em.  Dom.  3d  ed.  voL 
2,  §§  675,  679,  and  Cooley,  Const  Lim.  7th 
ed.  p.  813. 


1011. 
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was  confined  Bolely  to  obtaining  at  the 
end  of  the  suit  a  permanent  injunction  for- 
bidding the  making  of,  or  causing  to  be 
made  by  the  defendant^  gune  or  gun  car- 
riages embodying  the  inventions  owned  by 
/somplainant. 

Upon  the  hypothesis  that  the  decree  of 
the  court  below,  remanding  the  case  for 
further  proceedings  not  inconsistent  with 
its  opinion,  was  correct  under  the  condi- 
tions existing  when  it  was  rendered,  clear- 
ly, under  the  circumstances  now  existing, 
that  is,  the  acquiring  by  the  government, 
under  the  right  of  eminent  domain,  as  the 
result  of  the  statute  of  1910,  of  a  license 
to  use  the  patented  inventions  in  question, 
there  could  be  no  possible  right  to  award 
at  the  end  of  a  trial  the  permanent  in- 
junction to  which  the  issue  in  the  case 
was  confined.  Moreover,  taking  a  broader 
view,  and  supposing  that  a  final  decree 
granting  a  permanent  injunction  had  been 
entered  below,  in  view  of  the  subject-mat- 
ter of  the  controversy  and  the  right  of  the 
United  States  to  exert  the  power  of  emi- 
nent domain  as  to  that  subject,  at  most 
and  in  any  event  the  injunction  could  right- 
fully only  have  been  made  to  operate  un- 
til the  United  States  had  appropriated  the 
right  to  use  the  patented  inventions;  and 
^as  that  event  has  happened,  the  injunction, 
gif  granted,  would  no  longer  have  operative 
•  force.  It  follows  that  the  decree  of  the 
Court  of  Appeals  must  be  reversed,  with 
directions  to  that  court  to  affirm  the  de- 
cree of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  dismissing  the  bill,  with- 
out prejudice,  however,  to  the  right  of  the 
defendant  here,  who  was  the  complainant 
below,  to  proceed  in  the  Court  of  Claims 
in  accordance  with  the  provisions  of  the 
act  of  1910. 
Reversed  and  remanded. 


(224  U.  S.  S54.) 

8T.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY,  Plff,  in 
Err., 

v. 

T.  J.  WYNNE. 
CoNSTiTxmoNAL  Law    (§  303*)  —  Rail- 

B0AD8    (§    444*)--DUE    PbOCESS    OP    LaW 

—Penalizing  Refusal  to  Pay  Claim. 
Exacting  double  liability  and  an  attor- 
neys* fee  under  the  authority  of  Ark.  Laws 
1907,  No.  61,  from  a  railway  company  re- 
fusing to  pay  within  thirty  days  an  exces- 
sive demand  for  the  killing  of  live  stock  by 
one  of  its  trains,  takes  the  company's  prop- 
erty without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §S  863-866;  Dec.  Dig.  §  308 ;•  Rail- 
roads, Cent.  Dig.  99  1621-1626 ;    Dec.  Dig.  9  444.*] 

[No.  103.] 

Submitted    December    14,    1011.     Decided 
April  15,  1912. 


IN  ERROR  t6  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  afiSrmed  a  judgment  of  the  Circuit 
Court  of  Desha,  in  that  state,  exacting 
double  liability  and  an  attorneys'  fee  from 
a  railroad  company  refusing  to  pay  within 
thirty  days  a  demand  for  the  killing  of  live 
stock  by  one  of  its  trains.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  90  Ark.  638|  119 
S.  W.  1127,  17  A.  ft  E.  Ann.  Cas.  631. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W,  B.  Hemingway  and  B,  B* 
Kinsworthy  for  plaintiff  in  error. 

Messrs.  Robert  B.  Wiley  and  Powell 
Clayton  for  defendant  in  error.  « 

•  CO 

Mr.  Justice  Van  Devanter  delivered  tiia* 
opinion  of  the  court: 

A  statute  of  the  state  of  Arkansas  (Laws 
of  1907,  act  61),  relating  to  the  liability 
of  carriers  by  railroad  for  live  stock  killed, 
wounded,  or  injured  by  their  trains,  con- 
tains this  provision: 

"And  said  railroad  shall  pay  the  owner 
of  such  stock  within  thirty  days  after  no- 
tice is  served  on  such  railroad  by  such 
owner.  Failure  to  do  so  shall  entitle  said 
owner  to  double  the  amount  of  damages 
awarded  him  by  any  jury  trying  such 
cause,  and  a  reasonable  attorneys'  fee. 
And  provided  further.  That  if  the  owner 
of  such  stock  killed  or  wounded  shall  bring 
suit  against  such  railroad  after  the  thirty 
days  have  expired,  and  the  jury  trying 
such  cause  shall  give  such  owner  a  less 
amount  of  damage  than  he  sues  for,  then 
such  owner  shall  recover  only  the  amount 
given  him  by  said  jury,  and  not  be  en«^ 
titled  to  recover  any  attorneys'  fees."       JJ 

The  owner  of  two  horses  which  were* 
killed  within  the  state  by  a  train  of  a 
railway  company  served  upon  the  company 
a  written  notice  demanding  damages  in  the 
sum  of  $500.  The  company  refused  to  pay 
the  demand,  and  after  the  expiration  of 
thirty  days  the  owner  brought  suit  in  a 
court  of  the  state  to  recover  his  damages, 
alleged  in  the  complaint  to  be  $400.  A 
trial  to  a  jury  resulted  in  a  verdict  for  the 
owner,  assessing  his  damages  at  the  amount 
sued  for,  and  the  court,  deeming  the  stat- 
ute applicable,  gave  judgment  for  double 
that  amount  and  for  an  attorneys'  fee  of 
$50.  The  company  objected  that  the  stat* 
ute,  as  thus  applied,  was  repugnant  to  the 
due  process  of  law  clause  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  but  the  objection  was  overruled, 
and  on  appeal  to  the  supreme  court  of  the 
state  the  judgment  was  affirmed.  00  Ark. 
538,  119  S.  W.  1127,  17  A.  &  E.  Ann.  Cas. 
631.  The  ease  ia  here  on  a  writ  of  error 
to  that  court. 


^  •For  other  esMS  ■••  same  toplo  A  9  vvmm»  in  Dec  ft  Am.  Digs.  1907  to  date,  A  Rep'r  ladezss 
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It  will  be  perceived  that,  while  before 
the  suit  the  owner  demanded  $500  as  dam* 
ages,  which  the  company  refused  to  pay, 
he  did  not  in  his  suit  either  claim  or  estab- 
lish that  he  was  entitled  to  that  amount. 
On  the  contrary,  by  the  allegations  in  his 
oomplaint  he  confessed,  and  by  the  verdict 
of  the  jury  it  was  found,  that  his  dam- 
ages were  but  $400.  Evidently,  therefore, 
the  prior  demand  was  excessive  and  the 
company  rightfully  refused  to  pay  it.  And 
yet,  the  statute  was  construed  as  penal- 
izing that  refusal  and  requiring  a  judg- 
ment for  double  damages  and  an  attorneys' 
fee.  In  other  words,  the  application  made 
of  the  statute  was  such  that  the  company 
was  subjected  to  this  extraordinary  lia- 
bility for  refusing  to  pay  the  excessive  de- 
mand made  before  the  suit. 

We  think  the  conclusion  is  unavoidable 
that  the  statute,  as  so  construed  and  ap- 
plied, is  an  arbitrary  exercise  of  the  pow- 
ers of  government  and  violative  of  the  fund- 
^amental  rights  embraced  within  the  con- 
JJ  eeption  of  due  process  of  law.  It  does  not 
*  merely  provide  a  reasonable*  incentive  for 
the  prompt  settlement,  without  suit,  of 
Just  demands  of  a  class  admitting  of  spe- 
cial treatment  by  the  legislature,  as  was 
the  case  with  the  statute  considered  in  Sea- 
bfMrd  Air  Line  R.  Co.  v.  Seegers,  207  U.  S. 
73,  62  L.  ed.  108,  28  Sup.  Ct.  Rep.  28,  but 
attaches  onerous  penalties  to  the  nonpay- 
ment of  extravagant  demands,  thereby  mak- 
ing submission  to  them  the  preferable  al- 
ternative. Thus,  it  takes  property  from 
one  and  gives  it  to  another,  not  because  of 
a  breach  by  the  former  of  a  duty  to  the 
latter  or  to  the  public,  but  because  of  a 
lawful  exercise  of  an  undoubted  right. 
Plainly  this  cannot  be  done  consistently 
with  due  process  of  law.  And,  in  principle, 
the  supreme  court  of  the  state  has  so  held 
since  its  decision  in  this  case.  In  Pacific 
Mut  L.  Ins.  Co.  V.  Carter,  92  Ark.  378, 
123  S.  W.  884,  124  S.  W.  764,  that  court 
biKl  occasion  to  consider  a  statute  of  the 
state  providing  that  if  a  loss  under  a  pol- 
icy of  insurance  was  not  paid  within  the 
time  specified,  "after  demand  made  there- 
for," the  company  should  be  liable,  in  ad- 
dition to  the  amount  of  the  loss,  to  12 
per  cent  damages  and  a  reasonable  attor- 
neys' fee  An  insured  demanded  in  pay- 
ment of  a  loss  under  such  a  policy  the  sum 
of  $1,666.66,  which  the  insurance  company 
refused  to  pay,  and  in  a  suit  on  the  policy, 
wherein  it  was  found  that  the  loss  was 
but  $1,444.44,  the  insured  was  awarded  the 
statutory  damages  and  an  attorneys'  fee. 
That  part  of  the  judgment  was  reversed, 
and  it  was  said: 

"But  the  act  inakee  the  company  liable 
for  failure  to  pay  the  loss  'after  demand 


made  therefor.'    The  statute  thus  contem- 
plates that  there  shall  be  a  demand.     A 
recovery   for    penalty    and    attorneys'    fee 
cannot   be   had   when   complainant   makes 
demand  for  more  than  he  is  entitled  to  re- 
cover.   It  could  never  have  been  the  pur- 
pose of  the  legislature  to  make  the  inaur-* 
anoe  companies  pay  a  penalty  and  attor- 
neys' fee  for  contesting  a  claim  that  they 
did  not  owe.    Such  an  act  would  be  uncon-^ 
stitutional.    The  companies  have  the  right  g 
to  resist  the  payment  of  a* demand  that* 
they  do  not  owe.     When  the  plaintiff  de- 
mands an  excessive  amount,  he  is  in  the 
wrong.     The  penalty  and  attorneys'  fee  is 
for  the  benefit  of  the  one  who  is  only  seek- 
ing to  recover  after  demand  what  is  due 
him  under  the  terms  of  his  contract,  and 
who  is  compelled  to  resort  to  the  courts 
to  obtain  it." 

In  the  brief  for  the  railway  company  the 
contention  is  advanced  that  the  statute 
would  still  be  wanting  in  due  process  of 
law  were  it  construed  as  imposing  double 
liability,  with  an  attorneys'  fee,  only  where 
the  prior  demand  is  fully  established  in 
the  suit  following  the  refusal  to  pay;  but 
that  question  does  not  necessarily  arise 
upon  the  facts  of  this  case,  and  we  pur- 
posely refrain  from  considering  it. 

Confining  ourselves  to  what  is  necessary 
for  the  decision  of  the  case  in  hand,  we 
hold  that  the  statute,  as  construed  and 
applied  by  the  state  courts,  is  wanting  in 
due  process  of  law,  and  repugnant  to  the 
14th  Amendment  of  the  Constitution  of  the 
United  States. 

The  judgment  is  accordingly  reversed* 
and  the  case  is  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opin* 
ion. 

Reversed* 


(224  U.  8.  448.) 

J.  S.  MULLEN  and  W.  B.  Jansen,  Appts.. 

r. 

UNITED  STATES. 

Indians  (J  16*)— Allotmbntb  —  Alikna- 
TiON— Suit  by  United  States  to  Can- 
cel. 

1.  The  United  States  must  be  deemed  to 
have  the  right  to  invoke  the  equity  juris- 
diction of  its  courts  to  cancel  conveyances 
of  alloted  lands  made  by  Choctaw  Indians, 
upon  the  ground  that  they  were  in  violation 
of  existing  restrictions  upon  the  power  of 
alienation,  in  view  of  the  peculiar  relation- 
ship of  the  United  States  to  the  Indians, 
and  of  the  explicit  recognition  by  Congress 
in  the  act  of  May  27,  1908  (36  SUt.  at  L. 
312,  chap.  199),  of  the  right  of  the  govern- 
ment to  enforce  these  restrictions  by  suit, 
and  of  the  appropriation  made  in  that  and 
later  acts  for  the  maintenance  of  such  suits. 
[Ed.  Not«.— For  other  cases,  see  Indians,  Cent 
Dig.  IS  17,  29,  S4,  87-44;    Deo.  Dig.  S  Ifi.*] 


•For  otber  oases  see  same  toplo  A  S  NUMBSBln  Dec.  ft  Am. -Digs.  1907  to  date,  ft  Rep'r  Indoxes 
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Indians  (§  15* )— Allotment  —  Aliena- 
tion—Action TO  Cancel  —  Nbcbssabt 
Partieb. 

2.  The  Indian  grantors  are  not  necessary 

parties  to  a  suit  by  the  United  States  to 

cancel    conveyances    of    allotted    lands    by 

Choctaw  Indians  upon  the  ground  that  they 

were   in  violation   of  existing  restrictions 

npon  the  power  of  alienation. 

[Bd.  NoH.—FoT  other  cues,  see  Indians,  Gent 
Dig.  !S  17,  29.  J4,  87-44 ;    Dec.  Dig.  S  15.*] 

Equity  (§  150*)— Pleading— Multifabi- 
ousNESs— Misjoinder. 

3.  A  bill  filed  by  the  United  States  to 
cancel  conveyances  by  heirs  of  Indian  al- 
lottees on  the  ground  that  they  were  in 
violation  of  existing  restrictions  upon  the 
power  of  alienation  is  not  open  to  the  ob- 
jection of  multifariousness  or  misjoinder 
because  the  suit  involves  a  number  of  sepa- 
rate conveyances  by  individual  Indians  to 
distinct  grantees  made  parties  defendant. 

^vP^i-^^i®"*''®''  other  cases,  see  Equity,  Cent 
Dig.  S8  342.  871-879 ;    Deo.  Dig.  8  160.*] 

Indians  (§  13* )— Allotments  —  Home- 
stead. 

4.  The  requirement  of  If  12  of  the  supple- 
mental agreement  of  July  1,  1902  (82  Stat, 
at  L.  641,  chap.  1362),  with  the  Choctaws 
and  Ghickasaws,  that  each  Indian  allottee 
■hall  designate  a  portion  of  his  allotment 
MB  a  homestead,  does  not  extend  to  cases 
where  a  person,  whose  name  appeared  upon 
the  rolls,  died  after  the  ratification  of  the 
agreement,  and  before  receiving  his  allot- 
ment, in  which  cases  the  act  speaially  pro- 
vides in  T  22  for  allotment  in  the  name  of 
the  deceased  person,  and  for  the  descent  of 
the  land  to  his  heirs. 

^.•^^i  KP^r**^'  ^^^^  <»^«»  •••  Indians.  Cent 
Dig.  I  80;    Dec.  Dig.  f  U.*] 

Indians  ({  15*)— Allotments— Restbio- 
TiONS  ON  Alienation. 

5.  The  restrictions  upon  alienation  by 
the  heirs  of  an  Indian  allottee  of  the  land 
allotted  in  excess  of  that  designated  as  a 
homestead,  made  bv  T  10  of  the  supple- 
mental agreement  of  July  1,  1902,  with  the 
Choctaws  and  Chickasaws,  are  not  applica- 
ble where  a  person  whose  name  appeared 
upon  the  rolls  died  after  the  ratification 
of  the  agreement,  and  before  receiving  the 
allotment,  in  which  case  provision  was  made 
in  H  22  for  allotment  in  the  name  of  the 
deceased  person,  and  for  the  descent  of  the 
land  to  his  heirs,  with  no  requirement  for 
the  selection  of  any  portion  of  the  allotted 
lands  as  a  homestead. 

nSd.  Not6.~For  other  cases,  eee  Indians.  Cent 
Dig.  ifi  17,  29,  84.  37-44 :    Dec.  Dig.  !  15.*] 

Indians  (§  15* )— Allotments  —  Aliena- 
tion Before  Patent. 

6.  The  heirs  of  a  deceased  Indian  allottee 
under  the  supplemental  agreement  of  July 
1,  1902,  with  the  Choetaws  and  Chickasaws, 
have  a  complete  equitable  interest  which, 
in  the  absence  of  restrictions,  they  may  con- 
vey before  patent. 

fBd.  Note.-r-Por  other  cases,  see  Indians,  Cent 
Dig.  |§  17,  29.  84.  87-44 ;    Dec.  Dig.  i  16.»] 

Indians  (f  16*V--Allotments  —  Aliena- 
tion Before  Patent. 

7.  Conveyances  by  the  heirs  of  an  Indian 
allottee  under  the  supplemental  agreement 
d  July   1,   1902,  with  the  Choctaws  and  | 


Chickasaws,  whose  ancestor  died  after  the 
ratification  of  the  agreement  and  before  re- 
ceiving his  allotment,  not  being  under  re- 
striction, cannot  be  held  invalid  because 
made  before  the  issuance  of  a  patent,  in 
view  of  the  provision  of  the  act  of  April 
26,  1906  (34  Stat,  at  L.  144,  chap.  1876), 
§  19,  subsequently  enacted,  that  conveyances 
theretofore  made  bv  members  of  any  of  the 
Five  Civilized  Tribes  subsequent  to  the 
selection  of  allotment  and  to  the  re- 
moval of  restrictions,  where  patents  there- 
after issue,  shall  not  be  held  invalid  solely 
because  such  conveyances  were  made  prior 
to  the  patent 

'^P^^i»^2^:Zr^J  *»*^®'*  caaea,  see  Indians,  Cent 
Dig.  SI  17,  »,  84,  87-44 ;    Dec.  Dig.  S  1B.*J 


[No.  404.] 

Argued  October  12  and  13,  1911. 
April  16,  1912. 


Decided 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  reversed  a 
decree  of  the  Circuit  Court  for  the  Eastern 
District  of  Oklahoma,  sustaining  a  de-' 
murrer  to  and  dismissing  a  bill  filed  by 
the  United  States  to  cancel  certain  convey- 
ances of  allotted  lands  made  by  Choctaw 
Indians.  Reversed,  and  decree  of  Circuit 
Court  affirmed. 

See  same  case  below,  103  C.  C.  A.  1,  170 
Fed.  13. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  O.  Stone,  Robert  J.  Boonet 
S.  T.  Bledsoe,  and  J.  R.  Cottingham  for 
appellants. 

Solicitor  General  Lehmann  and  Messrs. 
A.  N.  Frost  and  Harlow  A.  Ijeekley  for 
appellee. 

*  Mr.  Justice  Hughes  delivered  the  opinion  • 
of  the  court: 

This  suit  was  brought  by  the  United 
States  to  cancel  certain  conveyances  of  al- 
lotted lands,  made  by  Choctaw  Indians  in 
alleged  violation  of  restrictions.  The  cir- 
cuit court  sustained  a  demurrer  to  the  bill 
upon  the  grounds  that  the  United  States 
was  not  entitled  to  maintain  a  suit  of  this 
character,  that  there  was  a  defect  of  par- 
ties, owing  to  the  absence  of  the  Indian 
grantors,  and  that  the  bill  was  multi* 
farious.  This  judgment  was  reversed  by 
the  circuit  court  of  appeals,  which  directed 
the  trial  court  to  proceed  with  the  cause 
in  accordance  with  its  opinion.  United 
States  V.  Allen,  and  similar  cases,  103  C« 
C.  A.  1,  179  Fed.  13.  An  appeal  to  this 
court  is  taken  by  certain  defendants  under 
S  3  of  the  act  of  June  25,  1910,  chap.  408 
(36  Stat,  at  L.  837).  The  lands  conveyed 
to  the  appellants  are  described  as  those 
which  had  been  allotted  to  Choetaws  of 


•For  other  cases  see  same  topic  A  S  numbu  in  Dec.  A  Am.  Digs.  1807  to  date,  A  Rep'r  Indexes 
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the  full  blood,  deceased,  and  the  eonyey- 

anoes  were  made  by  their  heirs  (also  Choe- 

taws  of  the  full  blood)  prior  to  April  26, 

1906. 

As  early  as  1786  a  treaty  was  made  with 

^the    representatives    of    the    Ghoctaws    by 

JJ  which  it  was  acknowledged  that  these  In- 

•  dians  were  imder  the  protection  *  of  the 
United  States,  and  it  was  provided  that 
for  their  "benefit  and  comfort"  and  for  the 
"prevention  of  injuries  and  oppressions/' 
the  United  States  should  have  "the  sole  and 
exclusive  right  of  regulating  the  trade  with 
the  Indians,  and  managing  all  their  af- 
fairs in  such  manner  as  they  think  proper." 
7  Stat  at  L.  21.  By  the  treaty  of  1820, 
in  order  "to  promote  the  civilization  of  the 
Choctaw  Indians  by  the  establishment  of 
schools  amongst  them,  and  to  perpetuate 
them  as  a  nation,  by  exchanging,  for  a 
small  part  of  their  land  here,  a  country 
b^ond  the  Mississippi  river,  where  all 
who  live  by  hunting  and  will  not  work  may 
be  collected  and  settled  together,"  there 
was  ceded  to  the  Ghoctaws  a  tract  west 
of  the  Mississippi,  situated  between  the 
Arkansas  and  Rod  rivers.  7  Stat,  at  L. 
210.  In  furtherance  of  this  purpose,  an- 
other treaty  was  made  in  1830  by  which 
it  was  agreed  that  the  United  States 
should  "cause  to  be  conveyed  to  the  Choc- 
taw Nation  a  tract  of  country  west  of  the 
Mississippi  river,  in  fee  simple  to  them 
and  their  descendants,  to  inure  to  them 
while  they  shall  exist  as  a  nation  and  live 
on  it,"  and  the  Ghoctaws  ceded  to  the  Unit^ 
ed  States  all  their  lands  east  of  the  Missis- 
sippi, and  promised  to  remove  beyond  that 
river  as  soon  as  possible.  7  Stat,  at  L. 
883,  334.  In  1837,  with  the  approval  of 
the  President  and  Senate  of  the  United 
States,  an  agreement  was  made  between 
the  Ghoctaws  and  the  Chickasaws  that  the 
latter  should  have  the  privilege  of  forming 
a  district  within  the  limits  of  the  Choctaw 
eountry,  "to  be  held  on  the  same  terms 
that  the  Ghoctaws  now  hold  it,  except  the 
right  of  disposing  of  it,  which  is  held  in 
oommon  with  the  Ghoctaws  and  Chicka- 
saws, to  be  called  the  Chickasaw  district 
of  the  Choctaw  Nation."  11  Stat  at  L. 
673.  Controversies  having  arisen  between 
these  tribes,  a  treaty  was  made  in  1855 
with  the  representatives  of  both,  defining 

^boundaries   and    providing  for   the   settle- 
to  ment  of   differences.     This   contained   the 

•  stipulation:  "And  pursuant  to  an  act*of 
Congress  approved  May  28,  1830  [4  Stat, 
at  L.  411,  ehap.  148],  the  United  States 
do  hereby  forever  secure  and  guarantee  the 
lands  embraced  within  the  said  limits,  to 
the  members  of  the  Choctaw  and  Chicka- 
saw tribes,  their  heirs  and  successors,  to 
be  held  in  common;  so  that  each  and  every 


member  of  either  tribe  shall  have  an  equal, 
undivided  interest  in  the  whole:  Provided, 
however,  no  part  thereof  shall  ever  be  sold 
without  the  consent  of  both  tribes;  and 
that  said  land  shall  revert  to  the  United 
States  if  said  Indians  and  their  heirs  be- 
come extinct,  or  abandon  the  same."  11 
Stat  at  L.  612.  After  the  Civil  War,  a 
new  treaty  was  entered  into,  reaffirming 
the  obligations  arising  out  of  prior  agree- 
ments and  legislation.  April  28,  1866,  14 
Stat  at  L.  769,  774.  While  this  treaty 
contemplated  allotments  in  severalty,  and 
made  provision  to  that  end,  effective  ac- 
tion was  not  taken  until  the  legislation  of 
1893,  and  subsequent  years,  relating  to  the 
Five  Civilized  Tribes,  which  embodied  the 
policy — of  individual  allotments  and  the 
dissolution  of  the  tribal  governments^ 
made  necessary  by  the  changed  conditions 
in  the  Indian  country.  Acts  of  March  8, 
1893,  chap.  209,  27  Stat  at  L.  645;  June 
10,  1896,  chap.  398,  29  Stat  at  L.  321, 
339;  June  7,  1897,  chap.  3,  30  Stat  at  L. 
62,  64;  June  28,  1898,  chap.  517,  30  Stat 
at  L.  495. 

In  the  case  of  the  Ghoctaws  and  Ghicka« 
saws,  as  in  that  of  the  other  tribes,  the 
scheme  of  allotments  embraced  certain  re- 
strictions upon  the  right  of  alienation 
which  Congress  deemed  necessary  for  the 
suitable  protection  of  the  allottees.  By 
virtue  of  the  relation  of  the  United  States 
to  these  Indians  (Choctaw  Nation  v.  Unit- 
ed States,  119  U.  S.  1,  28,  30  L.  ed.  806, 
315,  7  Sup.  Ct  Rep.  75;  United  States  v. 
Choctaw  Nation  &  Chickasaw  Nation,  179 
U.  S.  494,  532,  46  L.  ed.  291,  306,  21  Sup. 
Ct  Rep.  149),  and  the  obligations  it  has 
assumed,  it  is  entitled  to  invoke  the  equity 
jurisdiction  of  its  courts  for  the  purpose 
of  enforcing  these  restrictions.  The  Indian 
grantors,  being  represented  by  the  govern- 
ment, were  not  necessary  parties,  and  in 
the  interest  of  the  convenient  administra- le 
tion  of  justice  it  was  competent  to^embraoe  • 
in  one  suit  a  class  of  transactions  present- 
ing the  same  question  for  determination. 
Heckman  v.  United  States,  decided  April 
1.  1912.  [224  U.  S.  413.  56  L.  ed.  — ,  82 
Sup.  Ct.  Rep.  424.] 

The  question  remains  whether,  in  the 
execution  of  the  conveyances  to  the  appel- 
lants, the  restrictions  imposed  by  Congress 
have  been  violated. 

The  Dawes  Commission,  constituted  by 
the  act  of  1893,  entered  into  an  agreement 
with  the  Ghoctaws  and  Chickasaws — ^known 
as  the  Atoka  agreement — which  was  ap- 
proved by  Congress  and  incorporated  in 
§  29  of  the  act  of  June  28,  1898*.  30  Stat 
at  L.  505,  chap.  517.  There  was,  however, 
a  supplemental  agreement,  found  in  the 
act  of  July  1,  1902    (32  Stat  at  L.  641, 
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chap.  1362),  which  contains  the  restrictions 
in  force  at  the  time  of  the  conveyances  de- 
scribed in  the  bill. 

This  supplemental  agreement  provided 
that  there  shonld  be  allotted  to  each  mem- 
ber of  the  Choctaw  and  Chickasaw  tribes 
land  equal  in  value  to  320  acres  of  the 
average  allottable  land  of  these  tribes;  and 
to  each  Choctaw  and  Chickasaw  freedman, 
land  equal  In  value  to  40  acres.  The  scheme 
defined  two  classes  of  cases,  (1)  allotments 
made  to  members  of  the  tribes,  and  to 
freedmen,  living  at  the  time  of  allotment, 
and  (2)  allotments  made  in  the  case  of 
those  whose  names  appeared  upon  the  tribal 
rolls,  but  who  had  died  after  the  ratifica- 
tion of  the  agreement,  and  before  the  ac- 
tual allotment  had  been  made. 

With  respect  to  allotments  to  living 
members,  it  was  provided  that  the  allottee 
should  designate  160  acres  of  the  allotted 
lands  as  a  homestead,  for  which  separate 
certificate  and  patent  should  issue.  And 
the  restrictions  upon  the  right  of  aliena- 
tion of  the  allotted  lands  are  found  in  para- 
graphs 12,  13,  15,  and  16  of  the  supple- 
mental agreement,  as  follows: 

''12.  Each  member  of  said  tribes  shall,  at 
the  time  of  the  selection  of  his  allotment, 
^  designate  as  a  homestead  out  of  said  allot- 
isment  land  equal  in  value  to  one  hundred 
7  and  sixty  acres  of  the  average  allottable 
land  of  the  Choctaw  and  Chickasaw  na- 
tions, as  nearly  as  may  be,  which  shall  be 
inalienable  during  the  lifetime  of  the  al- 
lottee, not  exceeding  twenty-one  years  from 
the  date   of  certificate  of   allohnent,   and 
separate  certificate  and  patent  shall  issue 
for  said  homestead. 

"13.  The  allotment  of  each  Choctaw  and 
Chickasaw  freedman  shall  be  inalienable 
during  the  lifetime  of  the  allottee,  not  ex- 
ceeding twenty-one  years  from  the  date  of 
certificate  of  allotment." 

"15.  Lands  allotted  to  members  and 
freedmen  shall  not  be  affected  or  encum- 
bered by  any  deed,  debt,  or  obligation  of 
any  character  contracted  prior  to  the  time 
at  which  said  land  may  be  alienated  un- 
der this  act,  nor  shall  said  lands  be  sold 
except  as  herein  provided. 

"16.  All  lands  allotted  to  the  members 
of  said  tribes,  except  such  land  as  is  set 
aside  to  each  for  a  homestead,  as  herein 
provided,  shall  be  alienable  after  issuance 
of  patent  as  follows:  One  fourth  in  acre- 
age in  one  year,  one  fourth  in  acreage  in 
three  years,  and  the  balance  in  five  years; 
in  each  case  from  date  of  patent:  Pro- 
vided, That  such  land  shall  not  be  alien- 
able by  the  allottee  or  his  heirs  at  any  time 
before  the  expiration  of  the  Choctaw  and 
Chickasaw  tribal  governments  for  less  than 
iti  appraised  value." 
32  8.  C.-<82. 


It  will  be  observed  that  the  homestead 
lands  are  made  inalienable  "during  the 
lifetime  of  the  allottee,  not  exceeding  twen- 
ty-one years  from  the  date  of  certificate  of 
allotment."  The  period  of  restriction  is 
thus  definitely  limited,  and  the  clear  im* 
plication  is  that  when  the  prescribed  peri- 
od expired,  the  lands  were  to  become  alien- 
able; that  is,  by  the  heirs  of  the  allottee 
upon  his  death,  or  by  the  allottee  himself 
at  the  end  of  the  twenty-one  years.  Thus^ 
with  respect  to  homestead  lands,  the  sup- 
plemental agreement  imposed  no  restrio> 
tion  upon  alienation  by  the  heirs  of  a  de- 
ceased allottee.  And  the  reason  may  be  ^ 
found  in  the  fact  that  each  member  of  the  jg 
tribes— each  minor  child  *as  well  as  each  • 
adult,  duly  enrolled  as  required — ^was  to 
have  his  or  her  allotment;  so  that  each 
member  was  already  provided  with  a  home- 
stead as  a  part  of  the  allotment,  independ- 
ently of  the  lands  which  might  be  acquired 
by  descent.  On  the  other  hand,  the  pro- 
viso of  paragraph  16 — ^which  relates  to  the 
additional  portion  of  the  allotment,  or  the 
so-called  "surplus"  lands— contains  a  re- 
striction upon  alienation  not  only  by  the 
allottee,  but  by  his  heirs.  Whatever  may 
have  been  the  purpose,  a  distinction  was 
thus  made  with  regard  to  the  disposition 
by  heirs  of  the  homestead  and  surplus 
lands  respectively. 

The  question  now  presented — ^with  regard 
to  the  conveyances  made  to  the  appel- 
lants— arises  in  the  second  class  of  cases; 
that  is,  where  a  person  whose  name  ap- 
peared upon  the  rolls  died  after  the  ratifi- 
cation of  the  agreement  and  before  re- 
ceiving his  allotment.  In  this  event,  pro- 
vision was  made  for  allotment  in  the  name 
of  the  deceased  person,  and  for  the  descent 
of  the  lands  to  his  heirs.  This  is  contained 
in  paragraph  22  of  the  supplemental  agree- 
ment: 

"22.  If  any  person  whose  name  appears 
upon  the  rolls,  prepared  as  herein  provided, 
shall  have  died  subsequent  to  the  ratifica- 
tion of  this  agreement  and  before  receiving 
his  allotment  of  land,  the  lands  to  which 
such  person  would  have  been  entitled  if 
living  shall  be  allotted  in  his  name,  and 
shall,  together  with  his  proportionate  share 
of  other  tribal  property,  descend  to  his 
heirs  according  to  the  laws  of  descent  and 
distribution,  as  provided  in  chapter  forty- 
nine  of  Mansfield's  Digest  of  the  Statutes 
of  Arkansas:  Provided,  That  the  allot- 
ment thus  to  be  made  shall  be  selected  by  a 
duly  appointed  administrator  or  executor. 
If,  however,  such  administrator  or  execu- 
tor be  not  duly  and  expeditiously  appoint- 
ed, or  fails  to  act  promptly  when  appoint* 
ed,  or  for  any  other  cause  such  selection 
be  not  so  made  within  a  reasonable  sad 
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practicable   time,   the   Commission   to   the 
Five   Civilized  Tribes   shall   designate  the 

u»  lands  thus  to  be  allotted." 

7  ^In  the  cases  falling  within  this  para- 
graph, there  is  no  requirement  for  the  se- 
lection of  any  portion  of  the  allotted  lands 
as  a  homestead,  and  there  is  no  ground  for 
supposing  that  it  was  the  intention  of  Con- 
gress that  a  provision  for  such  selection 
should  be  read  into  the  paragraph,  so  as 
to  assimilate  it  to  paragraph  12,  relating 
to  allotments  to  living  members.  While 
the  lands  were  to  be  allotted  in  the  name 
of  the  deceased  allottee,  they  passed  at 
once  to  his  heirs,  and  as  each  heiri  if  a 
member  of  the  tribe,  was  already  supplied 
with  his  homestead  of  160  acres,  there  was 
no  occasion  for  a  further  selection  for  that 
purpose  from  the  inherited  lands.  No  dis- 
tinction is  made  between  the  heirs;  they 
might  or  might  not  be  members  of  the 
tribe;  and  where  there  were  a  number  of 
heirs,  each  would  take  his  undivided  share. 
It  is  quite  evident  that  there  is  no  basis 
for  implying  the  requirement  that  in  such 
case  there  should  be  a  selection  of  a  por^ 
tion  of  the  allotment  as  a  homestead,  and 
all  the  lands  allotted  under  paragraph  22 
are  plainly  upon  the  same  footing.  While 
it  appears  from  the  record  that,  in  the 
present  case,  separate  certificates  of  al- 
lotment were  issued  for  homestead  and 
surplus  lands,  this  was  without  the  sanc- 
tion of  the  statute. 

In  the  agreement  with  the  Creek  In- 
dians (act  of  March  1,  1901,  81  Stat,  at 
L.  861,  870,  chap.  676),  it  was  provided 
that  in  the  case  of  the  death  of  a  citizen 
of  the  tribe  after  his  name  had  been  placed 
upon  the  tribal  roll  made  by  the  Commis- 
sion, and  before  receiving  his  allotment, 
the  lands  and  money  to  which  he  would 
have  been  entitled,  if  living,  should  de- 
scend to  his  heirs,  "and  be  allotted  and 
distributed  to  ^em  accordingly."  The 
question  arose  whether,  in  such  cases,  there 
should  be  a  designation  of  a  portion  of  the 
allotment  as  a  homestead.  In  an  opinion 
under  date  of  March  16,  1903,  the  then  As- 
sistant Attorney  General  for  the  Interior 
Department  (Mr.  Van  Devanter)  advised 
the  Secretary  of  the  Interior  that  this  was 

10  not    required   by    the    statute.     He   said: 

7  ''After  a  careful*  consideration  of  the  pro- 
visions of  law  pertinent  to  the  question  pre- 
sented, and  of  the  views  of  the  Commission- 
er of  Indian  Affairs  and  the  Commission  to 
the  Five  Civilized  Tribes,  I  agree  with  the 
latter  that  in  all  cases  where  allotment  is 
made  directly  to  an  enrolled  citizen,  it  is 
necessary  that  a  homestead  be  selected 
therefrom  and  conveyed  to  him  l^  separate 
deed ;  but  that  where  the  allotment  is  made 
directly  to  the  heirs  of  a  deceased  citizen. 


there  is  no  reason  or  necessity  for  designate 
ing  a  homestead  out  of  such  lands,  or  of 
giving  the  heirs  a  separate  deed  for  any 
portion  of  the  allotment,  and  therefore  ad* 
vise  the  adoption  of  that  rule."  It  is  true 
that  under  the  Creek  agreement,  in  cases 
where  the  ancestor  died  before  allotment, 
the  lands  were  to  be  allotted  directly  to 
the  heirs,  while  under  the  Choctaw  and 
Chickasaw  agreement  the  allotment  was  to 
be  made  in  the  name  of  the  deceased  mem- 
ber, and  "descend  to  his  heirs."  This,  how- 
ever, is  a  merely  formal  distinction  and 
implies  no  difference  in  substance.  In  both 
cases  the  lands  were  to  go  inunediately  to 
the  heirs,  and  the  mere  circumstance  that, 
under  the  langusge  of  the  statute,  the  al- 
lotment was  to  be  made  in  the  name  of  the 
deceased  ancestor  instead  of  the  names  of 
the  heirs  furnishes  no  reason  for  implying 
a  requirement  that  there  should  be  a  desig- 
nation of  a  portion  of  the  lands  as  home- 
stead. 

We  have,  then,  a  case  where  all  the  al- 
loted  lands  going  to  the  heirs  are  of  the  same 
character,  and  there  is  no  restriction  up- 
on the  right  of  alienation  expressed  in  the 
statute.  Had  the  lands  been  allotted  in  the 
lifetime  of  the  ancestor,  one  half  of  them, 
constituting  homestead,  would  have  been 
free  from  restriction  upon  hia  death.  The 
only  difficulty  springs  from  the  language 
of  paragraph  16,  limiting  the  right  of  heirs 
to  sell  "surplua"  lands.  But^  on  examin- 
ing the  context,  it  appears  that  this  pro- 
vision is  part  of  the  scheme  for  allotments 
to  living  members,  where  there  is  a  segre-  m 
gation  of  homestead  and  surplua  lands^M-  • 
spectively.  Whatever  the  policy  of  sueh  a 
distinction  which  gives  a  greater  freedom 
for  the  disposition  by  heirs  of  homestead 
lands  than  of  the  additional  lands,  there 
is  no  warrant  for  importing  it  into  para- 
graph 22,  where  there  is  no  such  segrega^ 
tion.  It  would  be  manifestly  inappropriate 
to  imply  the  restriction  in  such  cases,  so 
as  to  make  it  applicable  to  all  the  lands 
taken  by  the  heirs,  and  there  is  no  occasion 
or  authority  for  creating  a  division  of  the 
lands  so  as  to  impose  a  restriction  upon  a 
part  of  them. 

There  being  no  restrietion  upon  the  right 
of  alienation,  the  heirs  in  the  cases  involved 
in  this  appeal  were  entitled  to  make  the 
conveyances.  The  bill  alleged  that  the 
tracts  embraced  in  these  conveyance  were 
"allotted  lands,"  and  oertificates  of  allot- 
ment had  been  issued.  These  Indian  heirs 
were  vested  with  an  interest  in  the  prop- 
erty which,  in  the  absence  of  any  provision 
to  the  contraiy,  was  the  subject  of  sale. 
The  fact  that  they  were  "full-blood"  In- 
dians makes  no  difference  in  this  ease,  for, 
'  at  the  time  of  the  conveyances  in  questiont 
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bein  of  the  fall  blood,  taking  under  the  pro- 
Tifliona  of  paragraph  22  of  the  supplemental 
agreement,  had  the  same  right  of  aliena- 
tion as  other  heirs. 

It  does  not  appear  from  the  allegations 
of  the  bill  whether  patents  for  the  lands 
had  been  issued  to  the  Indian  grantors  be- 
fore the  conveyances  were  made.  But  as 
the  lands  had  been  duly  allotted,  the  right 
to  patent  was  established;  and  there  was 
no  restriction  in  cases  under  paragraph  22 
upon  alienation  of  the  lands  prior  to  the 
date  of  patent.  There  was  undoubtedly  a 
complete  equitable  interest  which,  in  the  ab- 
sence of  restriction,  the  owner  oould  conTcy. 
Doe  ex  dem.  Mann  ▼.  Wilson,  23  How.  457, 
16  L.  ed.  584;  Crews  ▼.  Burcham,  1  Black, 
862,  17  L.  ed.  91;  Jones  ▼.  Meehan,  175  U. 
8.  1,  15-18,  44  L.  ed.  49,  55,  57,  20  Sup.  Ct 
Rep.  1.  And  any  oontoition  that  the  con- 
Teyances  were  invalid,  solely  because  they 
were  made  before  the  issuance  of  patent, — 
the  lands  not  being  under  restriction,-— 
S  would  be  met  bv  the  proviso  contained  in 
?  I  19  of  the  act  of^April  26,  1906  (34  Stat 
at  L.  144,  chap.  1876) :  "Provided  further, 
That  conveyances  heretofore  made  by  mem- 
bers of  any  of  the  Five  Civilized  Tribes 
subsequent  to  the  selection  of  allotment,  and 
subsequent  to  removal  of  restriction,  where 
patents  thereafter  issue,  shall  not  be  deemed 
or  held  invalid  solely  because  said  convey- 
ances were  made  prior  to  issuance  and  re- 
cording or  delivery  of  patent  or  deed;  but 
this  shall  not  be  held  or  construed  as  af- 
fecting the  validity  or  invalidity  of  any 
such  conveyance,  except  as  hereinabove  pro- 
vided; and  every  deed  executed  before,  or 
for  the  making  of  which  a  contract  or 
agreement  was  entered  into  before,  the  re- 
moval of  restrictions,  be  and  the  same  is 
hereby,  declared  void." 

We  are  therefore  of  the  opinion  that  the 
bill  is  without  equity  as  against  the  ap- 
pellants, for  the  reason  that  the  conveyances 
were  not  executed  in  violation  of  any  re- 
strictions imposed  by  Congress,  and  that 
the  demurrer  should  have  been  sustained 
upon  this  ground.  It  follows  that,  with 
respect  to  the  appellants,  the  decree  of  the 
Circuit  Court  of  Appeals  must  be  reversed 
and  that  of  the  Circuit  Court  affirmed. 
It  is  so  ordered. 


(224  U.  8.  Se2.) 

SAMUEL  D.  GROMER,  Treasurer  of  Porto 

Rico,  Appl, 

V. 

STANDARD  DREDGING  COMPANY. 

Taxation  (f  19*)— Jubisdiotion  of  Pob- 
TO  Rico— Habbob  Abkas  and  Naviga- 
ble WATESa 
1.  Jurisdiction    for    taxing    purposes    of 

the    harbor    areas    and    navigable    waters 


within  the  defined  limits  of  Porto  Rico  was '' 
not  denied  the  insular  government  by  the 
reservations  of  such  areas  and  waters  in 
favor  of  the  United  States,  made  by  the 
act  of  April  12,  1900  (81  Stat,  at  L.  77» 
80,  chap.  191),  §  13,  and  the  act  of  July  1, 
1902  (32  Stat,  at  L.  731,  chap.  1383), 
which  must  be  construed  as  proprietary 
reservations  only,  and  not  as  limitations 
upon  the  exercise  of  government. 

[Bd.  Note.— For  other  casea,  see  Tazatton, 
Cent  Dls.  !i  48-60;    Dec.  Dig.  S  19.*] 

Taxation  ({  188*)— Fedebal  AoENom. 
2.  The  use  of  machinery  and  boats  in  the 
harbor  of  San  Juan,  Porto  Rico,  in  the  per- 
formance of  a  dredging  contract  with  the 
United  States,  does  not  exempt  them  from 
local  taxation. 

[Bd.  Note.— Fbr  other  cases,  see  Taxation. 
Cent  Dig.  i  296 ;    Dec  Dls.  I  tSBM 

[No.  174.] 

Submitted    February    28,    1911.     Decided 
April  22,  1912. 

APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  re- 
view a  decree  enjoining  the  enforcement  of 
a  local  tax  upon  machineiy  and  boats  in 
use  in  the  harbor  of  San  Juan  in  the  per- 
formance of  a  dredging  contract  with  the 
United  States.  Reversed,  with  directions 
to  sustain  the  demurrer  and  dismiss  the 
bill. 

See  same  case  below  on  demurrer,  5  Porto 
Rico  Fed.  Rep.  142. 

The  facts  are  stated  in  the  opinion. 

Mr.  Foster  V.  Brown,  Attorney  Gen- 
eral of  Porto  Rico,  and  Mr.  Paul  Charl- 
ton for  appellant. 

Messrs.  Oharlea  Hartzell  and  Manuel 
Bodrlgnea  Serra  for  appellee.  g 

*  Mr.  Justice  McKenna  delivered  the  opln-« 
ion  of  the  court: 

The  question  in  the  case  is  the  power  of 
Porto  Rico  to  tax  certain  machinery  and 
boats  which,  at  the  time  of  the  levy  of 
the  taxes,  were  in  the  harbor  of  San  Juan, 
engaged  in  dredging  work,  in  pursuance 
of  a  contract  of  the  Standard  Dredging 
Company  with  the  United  States  govern- 
ment. 

The  dredging  company  filed  a  bill  to 
enjoin  the  appellant,  treasurer  of  Porto 
Rico,  from  enforcing  the  tax.  Appellant 
demurred  to  the  bill  for  insufficiency  and 
want  of  equity,  which  was  overruled.  He 
declined  to  answer,  and  the  injunction 
which  had  been  granted  was  made  perpet- 
ual.   This  appeal  was  then  taken. 

The  material  allegations  of  the  bill  are 
as  follows: 

The  dredging  company  is  a  Delaware  cor* 
poration,  with  its  principal  office  and  place 
of  business  at  the  city  of  WilmingtoUi 
state  of  Delaware.  Oromer  is  treasurer 
of  Porto  Rico. 


^or  other  cues  see  same  toplo  ft  I  iruidSBB  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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S  That  theretofore  and  prior  to  April  1, 
SP 1908,  the* dredging  company  entered  into  a 
contract  with  the  United  States  goyemment 
to  dredge  certain  portions  of  the  harbor 
of  San  Juan  and  the  channel  leading  from 
the  ocean  to  the  harbor  area.  Prior  to 
that  date,  for  use  in  connection  with  its 
operations  under  the  contract,  it  brought 
to  the  harbor  one  dredge,  one  tugboat,  two 
scows  for  dumping  material  to  be  removed, 
one  coal  scow,  and  one  launch.  The  boats 
and  machinery  are  its  property  and  have 
been  constantly  used  by  it  in  the  perform- 
ance of  its  contract,  and  were  not  used  in 
connection  with  any  other  business  or  op- 
erations, and  were  at  all  times  within  the 
harbor  where  the  operations  under  the  con- 
tract were  carried  on.  The  dredging  com- 
pany has  neither  conducted  nor  carried  on 
any  other  business  in  Porto  Rico  or  the 
waters  adjacent  thereto  except  its  opera- 
tions under  the  contract. 

Gromer,  as  treasurer  of  Porto  Rico,  pre- 
tending to  act  under  the  revenue  laws  of 
Porto  Rico,  assumed  to  assess  and  levy 
on  the  said  property  as  of  the  value  of 
$75,000  a  tax  of  $1,200,  for  the  fiscal  year 
1908-09,  and  he  and  his  agents  "have  levied 
an  embargo  on  part  of  said  property  .  .  . 
and  are  threatening  to  foreclose  the  same 
and  to  sell  the  property  for  the  purpose 
of  enforcing  the  collection  of  the  said  al- 
leged  tax." 

The  tax  is  illegal  and  its  enforcement 
will  be  illegal  by  virtue  of  the  laws  of  the 
United  States  and  of  Porto  Rico,  and  es- 
pecially by  virtue  of  the  acts  and  proclama- 
tions of  Congress  and  of  the  President  of 
the  United  States,  creating  reservations  in 
and  about  the  island  of  Porto  Rico.  The 
insular  government  of  Porto  Rico  is  not 
authorized  to  levy  or  collect  any  tax  in 
connection  with  property  the  situs  of  which 
is  within  the  reservation  or  within  any 
navigable  waters  of  harbor  areas  of  the 
island  of  Porto  Rico.  The  property  of  the 
company  has  not  been  brought  within  the 
jurisdiction  of  the  insular  government,  nor 
vis  it  subject  to  taxation  while  being  em- 
•  ployed  in  the^ performance  of  the  contract 
with  the  United  States  and  within  the 
harbor  area. 

It  is  alleged  that  the  company  is  without 
any  remedy  at  law,  and  an  injunction  is 
therefore  prayed. 

In  support  of  his  demurrer  appellant 
contends  that  the  dredging  company  had 
an  adequate  remedy  at  law,  and  that  §  12 
of  the  act  of  the  legislative  assembly  of 
Porto  Rico,  approved  March  8,  1906,  which 
provides  that  an  "injunction  may  be  is- 
sued to  prevent  the  illegal  levying  of  any 
tax,  duty,  or  toll,  or  for  the  illegal  col- 
lection thereof,  or  against  any  proceeding 


to  enforce  such  collection  •  •  •  "  does 
not  apply  to  the  district  court  of  the 
United  States  for  Porto  Rico.  We,  how* 
ever,  pass  the  contention,  as  we  prefer 
to  rest  our  decision  on  the  merits. 

The  bill  of  the  dredging  oompany,  and 
its  contentions  here,  are  based  on  two  prop- 
ositions:  (1)  the  property  was  not  with* 
in  the  jurisdiction  of  Porto  Rico,  but  was 
within  the  harbor  area  reserved  by  the  Unit- 
ed States;  (2)  the  property  was  being 
used  "within  the  harbor  area"  in  the  per- 
formance of  a  contract  with  the  United 
States,  and  therefore  not  subject  to  taxa- 
tion for  insular  purposes. 

To  sustain  the  first  proposition,  §  13  of 
the  Foraker  act  [31  Stat,  at  L.  80,  chap. 
191]  is  relied  on  and  the  act  of  Congress 
of  July  1,  1902  [32  Stat  at  L.  781,  chap. 
1383]. 

Section  13  reads  as  follows: 

"That  all  property  which  may  have  been 
acquired  in  Porto  Rico  by  the  United 
States  under  the  cession  of  Spain,  in  said 
treaty  of  peace  in  any  public  bridges,  road 
houses,  water  powers,  highways,  xmnavi- 
gable  streams  and  the  beds  thereof,  sub* 
terranean  waters,  mines  or  minerals  unr 
der  the  surface  of  private  lands,  and  all 
property  which,  at  the  time  of  the  ces- 
sion, belonged  under  the  laws  of  Spain 
then  in  force  to  the  various  harbor  works 
boards  of  Porto  Rico,  and  of  the  harbor^ 
shores,  docks,  slips,  and  reclaimed  lands,  JJ 
hut  not  including  harbor  areas  or*nav^^ 
gahle  waters,  is  hereby  placed  under  the 
control  of  the  government  established  by 
this  act,  to  be  administered  for  the  bene- 
fit of  the  people  of  Porto  Rico,  and  the 
legislative  assembly  hereby  created  shall 
have  authority,  subject  to  the  limitations 
imposed  upon  all  its  acts,  to  legislate  with 
respect  to  all  such  matters,  as  it  may  deem 
advisable."     [Italics  ours.] 

Under  the  act  of  Congress  of  July  1, 
1902,  a  division  of  the  public  properties 
of  Porto  Rico  was  made  under  which  the 
President  of  the  United  States  was  author- 
ized to  reserve  certain  public  properties 
for  the  use  of  the  Federal  government. 
The  properties  not  reserved  were  granted 
to  the  government  of  Porto  Rico,  to  be  held 
or  disposed  of  for  the  use  and  benefit  of 
the  people  of  the  island.  The  reservations 
included  lands  and  buildings  for  army 
and  navy  and  other  Federal  governmental 
purposes.  The  exception  of  harbors  and 
navigable  streams  was  as  follows: 

"And  all  the  public  lands  and  buildings, 
not  including  harbor  areas  and  navigable 
streams  and  bodies  of  water,  and  the  sub- 
merged lands  underlying  the  same,  owned 
by  the  United  States  In  said  island^  and 
not  so  reserved,"  etc. 
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Considering  these  provisions  alone  it  is, 
we  think,  manifest  that  they  only  provide 
for  proprietary  reservations  and  disposi- 
tions, and  not  for  limitations  upon  the 
exercise  of  government.  This  condnsion 
is  confirmed  by  9  1  of  the  Foraker  aet, 
which  provides  that  the  provisions  of  the 
act  ''shall  apply  to  the  island  of  Porto 
Rico  and  to  the  adjacent  islands  and  wa- 
ters of  the  islands  lying  east  of  the 
seventy-fourth  meridian  of  longitude  west 
of  Greenwich,  which  were  ceded  to  the 
United  States  by  the  government  of  Spain 
by  treaty  entered  into  on  the  tenth  day  of 
December,  eighteen  hundred  and  ninety- 
eight  [30  Stat  at  L.  1754] ;  and  the  name 
Porto  Rico,  as  used  in  this  act»  shall  be 
held  to  include  not  only  the  island  of  that 
name,  but  all  the  adjacent  islands,  as 
aforesaid." 

•  Am  early  as  1901  the  oontrol  by  the  gov- 

•  emment  of  the* United  States  over  Porto 
Riean  waters  came  up  for  consideration 
and  was  referred  by  the  Secretary  of  War 
to  the  Attorney  General  for  determina- 
tion. The  elements  in  the  question  were 
the  river  and  harbor  act  of  1899  [30  Stat 
at  L.  1121,  chap.  425]  and  the  act  of 
April  12,  1900,  "temporarily  to  provide 
revenues  and  a  civil  government  for  Porto 
Rico,  and  for  other  purposes."  31  Stat, 
at  L.  77,  80,  chap.  191.  Section  14  of 
the  latter  act  provided,  with  certain  excep- 
tions, that  the  statutory  laws  of  the  Unit- 
ed States  not  locally  inapplicable  should 
have  the  same  force  and  effect  in  Porto 
Rioo  as  in  the  United  States.  Section  13 
provided  that  certain  harbor  property  which, 
at  the  time  of  the  cession,  belonged,  un- 
der the  laws  of  Spain,  to  the  various  har- 
bor works  boards  of  Porto  Rico,  "but  not 
including  harbor  areas  or  navigable  wa- 
ters," should  be  "placed  under  the  con- 
trol of  the  government  established  by  this 
act,  and  to  be  administered  for  the  bene- 
fit of  the  people  of  Porto  Rico."  The 
legislative  assembly  created  by  the  act 
was  given  authority  "to  legislate  with  re- 
spect to  all  such  matters"  as  it  might 
deem  advisable,  and  this  authority  was  ex- 
tended to  all  matters  of  a  legislative  char- 
acter not  locally  inapplicable.  It  was  fur- 
ther provided  that  all  laws  should  be  re- 
ferred to  Congress,  which  reserved  the  pow- 
er to  annul  the  same. 

The  river  and  harbor  act  of  1899  (30 
Stat,  at  L.  1151,  chap.  425,  U.  S.  Comp. 
Stat.  1901,  p.  3540),  prohibited  unauthor- 
ized obstructions  to  navigation  in  any  of 
the  waters  of  the  United  States,  and  pro- 
vided for  control  by  the  Secretary  of  War 
of  wharves  and  similar  structures  in  ports 
and  other  waters  of  the  United  States. 

The  Attorney  General  expressed  the  opin- 


ion that  under  these  statutes  the  coastal 
waters,  harbors,  and  other  navigable  wa^ 
ters  of  the  island,  were  water  of  the  Unit- 
ed States,  and  that  a  license  granted 
by  the  Secretary  of  War  to  build  a  wharf 
in  the  harbor,  given  before  the  ratification 
of  the  treaty  with  Spain,  was  valid,  and  • 
that  the* power  under  the  license  to  re-? 
build  the  wharf,  which  had  been  destroyed 
by  fire,  eontinued  as  against  the  control 
of  the  executive  council  of  Porto  Rioo« 
Commenting  on  the  provisions  of  the  river 
and  harbor  act  and  the  acts  in  regard  to 
Porto  Rico,  it  was  said  that  Congress, 
since  the  ratification  of  the  treaty  with 
Spain,  has  nowhere  indicated  that  Porto 
Rican  waters  are  not  to  be  regarded  as 
waters  of  the  United  States,  nor  directed 
that  the  authority  of  the  Secretaiy  of 
War,  under  the  river  and  harbor  act  of 
1899,  shall  not  extend  to  the  Porto  Rican 
waters.  'X)n  the  contrary.  Congress  has 
used  language  in  the  Porto  Rican  act^ 
as,  for  instance,  in  §  13,  which  clearly  con- 
templates national  jurisdiction  over  those 
waters  as  waters  of  the  United  States." 
23  Ops.  Atty.  Gen.  551.  In  other  words, 
the  jurisdiction  of  the  United  States  over 
those  waters  was  the  jurisdiction  that  the 
United  States  had  over  all  other  navigable 
waters,  an  exercise  of  which  the  river  and 
harbor  act  was  an  example. 

This  is  made  clear  by  a  subsequent  opin? 
ion,  in  which  it  was  declared  "that  Con- 
gress committed  to  local  oontrol,  subject 
to  the  expressed  limitation  upon  the  local 
legislative  power,  the  administration  of 
certain  public  property  and  utilities,  in- 
cluding 'harbor  shores,  docks,  slips,  and 
reclaimed  lands,'  but  excluding  'harbor 
areas  or  navigable  waters.'"  And,  speak- 
ing of  §S  12  and  13  of  the  Porto  Rican  act 
of  April  12,  1900,  it  was  said  that  the 
"obvious  implication"  from  them  is  "that 
the  general  government  retains  title  to, 
possession  of,  and  control  over  certain  oth- 
er public  property,  of  which  fortifications 
and  their  appurtenances  are  specified,  and 
also  reserves  for  its  own  administration 
the  usual  national  powers  over  lights, 
buoys,  and  other  matters  affecting  naviga- 
tion or  'works  undertaken  by  the  United 
States.' "  And  it  was  said,  further:  "From 
all  this  it  is  certain  that  the  ordinary  na- 
tional  control  of  the  marine  belt  affects  • 
the  coastal  *waters  of  Porto  Rico  as  well  • 
as  those  of  any  state  or  any  other  terri- 
tory of  the  United  States."  But  as  to 
the  "harbor  margins"  it  was  said  that 
"the  government  of  the  United  States, 
by  reason  of  these  grants  ...  to 
.  .  .  Porto  Rico,  is  now  in  the  same 
position  with  reference  to  the  island  goT* 
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emment,  aa  well  u  to  private  owners, 
me  it  would  be  in  a  similar  ease  affecting 
a  state  of  the  United  States."  23  Ops. 
Atty.  Gen.  664. 

From  this  principle  it  was  concluded  that 
the  United  States  could  not  appropriate 
the  islands  of  Oulebra  for  a  naval  base, 
they  being  within  the  limits  described  in 
§  1  of  the  act  of  April  12,  1000.  And 
I  1  of  that  act  is  identical  with  S  1  of 
the  Foraker  act,  and  its  provisions  for 
''harbor  areas  and  navigable  waters"  are 
the  same  as  in  the  Foraker  act.  The  views 
of  the  Attorney  General,  therefore,  are 
expressly  applicable,  for  the  language  of 
the  act  of  April  12,  1900,  which  deter- 
mined them,  was  repeated  in  the  Foraker 
act,  which  we  are  now  called  upon  to  eon- 
sider. 

The  distinction  made  between  local  con- 
trol of  property  and  the  exercise  of  gov- 
ernment is  a  substantial  one  and  is  il- 
lustrated in  cases.  Shively  v.  Bowlby, 
162  U.  a  30,  38  L.  ed.  342,  14  Sup.  Ct. 
Rep.  648;  Thomas  v.  Gay,  169  U.  S.  264, 
42  L.  ed.  740,  18  Sup.  Ct.  Rep.  840;  Ft. 
Leavenworth  R.  Co.  v.  Lowe,  114  U.  S. 
626,  642,  29  L.  ed.  264,  270,  6  Sup.  Ct 
Rep.  996;  Western  U.  Teleg.  Cow  v.  Chiles, 
214  U.  6.  278,  63  L.  ed.  997,  29  Sup.  Ct. 
Rep.  613;  Reynolds  v.  People,  1  Colo.  181; 
Scott  V.  United  States,  1  Wyo.  40;  Ter- 
ritory V.  Burgess,  8  Mont.  67,  1  L.RJL 
808,  19  Pac.  668. 

We  have  seen  that  by  9  1  of  the  Foraker 
act  all  of  its  provisions  are  made  applica- 
ble to  a  certain  defined  area,  and  that 
the  name  Porto  Rico  "shall  be  held  to  in- 
clude not  only  the  island  of  that  name, 
but  all  adjacent  islands  and  waters  of 
the  islands."  The  governmental  powers 
conferred  upon  Porto  Rico  must  be  coex- 
tensive with  that  area,  subject  to  the  res- 
ervation that  all  laws  passed  shall  not 
be  in  conflict  with  the  laws  of  the  United 
States,  and  the  power  of  enacting  such 
Q  laws  is  conferred  upon  the  legislative  as- 
^  sembly.  There  is  precaution  against  abuse. 
•  They  must  be  reported  to  Congress,  which 
has  the  power  to  annul  them. 

The  purpose  of  the  act  is  to  give  local 
self-government,  conferring  an  autonomy 
similar  to  that  of  the  states  and  terri- 
tories, reserving  to  the  United  States 
rights  to  the  harbor  areas  and  navigable 
waters  for  the  purpose  of  exercising  the 
usual  national  control  and  jurisdiction  over 
commerce  and  navigation. 

The  United  States  could  have  reserved 
government  control  and  exercised  it  as  it 
does  in  instances,  by  the  consent  of  the 
States,  over  certain  places  in  the  states 
devoted  to  the  governmental  service  of  the 
United  States.    We  do  not  thinks  as  wa 


have  said,  that  the  United  States  has  done 
so,  and  that  it  has  not  is  the  view  of  the 
executive  department  of  the  government, 
as  expressed  through  the  Attorney  General. 
The  War  Department  entertained  the  same 
view  as  to  military  reservations  in  Porto 
Rico,  and  also  as  to  such  reservations  in 
the  Philippine  Islands. 

Section  12  of  the  Philippine  act  placed 
all  property '  rights  acquired  from  Spain 
imder  the  control  of  the  island  govern- 
ment for  the  benefit  of  its  inhabitants,  ex- 
cept "such  land  or  other  property  as  shall 
be  designated  by  the  President  of  the  Unit- 
ed States  foV  military  and  other  reserva- 
tions of  the  government  of  the  United 
States."  [32  Stat,  at  L.  696,  chap.  1369.] 
The  extent  of  the  power  thus  reserved  was 
referred  for  consideration  by  the  Secre- 
tary of  War  to  the  Attorney  General,  and 
in  an  opinion  written  by  Solicitor  (General 
Hoyt,  and  approved  by  Attorney  General 
Moody,  it  was  held  that  the  provisions 
granted  and  reserved  property,  but  did  not 
confer  governmental  jurisdiction.  It  was 
said  in  the  course  of  the  opinion,  after 
referring  to  the  provisions  of  the  Philip- 
pine act  which  directed  that  all  laws 
passed  by  the  Philippine  government  should 
be  reported  to  Congress,  and  the  reserva- 
tion by  Congress  of  the  power  to  annul  the  ^ 
same  (a  similar  provision  is  in  the  Porto  g 
Rico* act),  that  "the  relation  of  Congress* 
to  all  territorial  legislation  is  similar  [cer- 
tain organic  acts  of  the  States  being 
cited],  and  thus  it  may  be  said  that  the 
exercise  of  local  jurisdiction  for  ordinary 
municipal  purposes  over  a  reservation  in 
a  territory  is  valid  until  and  unless  dis- 
approved by  Congress."  26  Ops.  Atty.  Gen. 
91,  97. 

There  is  an  allegation  in  the  bill  that 
the  property  was  not  "subject  to  any  lien 
or  burden  of  taxation  while  being  employed 
in  the  performance  of  its  said  contract 
with  the  United  States  of  America  and 
within  the  said  harbor  area."  It  is  not 
clear  what  is  meant  by  the  allegation.  So 
far  as  it  means  that  the  property  is  an 
instrument  of  the  national  government, 
and  not  subject,  therefore,  to  local  taxa^ 
tion,  the  contention  cannot  prevaiL  Bal- 
timore Shipbuilding  &  Dry  Dock  Co.  v. 
Baltimore,  196  U.  S.  375,  382,  49  L.  ed. 
242,  244,  26  Sup.  Ct  Rep.  60.  Indeed, 
the  contention  is  a  very  broad  one,  and 
would  seem  to  be  independent  of  the  sit- 
uation of  the  property,  and,  if  true  at  all, 
would  apply  to  property  employed  in  the 
service  of  the  United  States,  wherever  sit- 
uated, and  no  matter  to  what  extent  em- 
ployed. Appellant  discusses  it  somewhat 
We  shall  consider  it  in  the  aspect  pre- 
sented by  appellee.    Counsel  say  that  "tht 
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bftflic  and  underlying  principle  which  mxkst 
control  in  the  determination  of  the  case 
is  as  to  the  extent  of  the  control  or  juris- 
diction of  the  insular  government  over  the 
harbor  of  San  Juan;  and  in  this  connec- 
tion, as  to  whether  or  not  property  sit- 
uated entirely  within  the  harbor  area,  en- 
gaged in  operations  connected  with  the 
lands  underlying  such  harbor  area,  could 
receive  any  benefit  from  the  expenditure 
from  moneys  raised  by  the  insular  govern- 
ment from  taxation." 

There  is  a  confusing  mixture  of  ele- 
ments. If  Porto  Rico  had  jurisdiction  over 
the  harbor  area,  it  had  jurisdiction  to  tax 
property  which  was  situated  in  the  har- 
bor, no  matter  how  engaged;  and,  being 
^  so  situated,  the  validity  of  tiie  tax  upon 
>r  it  cannot  be  determined  by  an  inquiry  of 
•  the  extent  it  may  be  benefited.  Thomas 
V.  Gay,  162  U.  S.  264,  42  L.  ed.  740,  18 
Sup.  Ct  Rep.  340;  Wagoner  v.  Evans,  170 
U.  S.  588,  42  L.  ed.  1154,  18  Sup.  Ct.  Rep. 
730. 

It,  however,  may  be  said  that  the  prop- 
erty was  only  temporarily  in  the  waters 
of  Porto  Rico,  and  that  its  situs  was  at 
the  domicil  of  the  dredging  company. 

The  fact  is  not  alleged,  and  no  other 
fact  which  removed  the  property  from  the 
application  of  the  rule  that  tangible  per- 
sonal property  is  subject  to  taxation  by  the 
state  in  which  it  is,  no  matter  where  the 
domicil  of  the  owner  may  be.  Old  Do- 
minion S.  S.  Co.  V.  Virginia,  198  U.  S.  299, 
305,  49  L.  ed.  1059,  1062,  25  Sup.  Ct 
Rep.  686,  3  A.  &  E.  Ann.  Cas.  1100. 

The  allegation  is  that  prior  to  the  1st 
of  April,  1908,  the  property  was  brought 
to  and  within  the  harbor  of  San  Juan. 
The  date  is  that  of  the  assessment  and 
levy  of  the  tax,  but  whence  the  property 
had  been  brought,  or  how  long  it  had  been 
in  the  harbor  before  the  levy  of  the  tax, 
is  not  averred,  nor  was  it  necessary  for 
the  purpose  of  the  cause  of  action  alleged. 
There  is  not  an  intimation  that  the  prop- 
erty had  its  situs  for  taxation  elsewhere. 
The  claims  of  exemption  from  the  tax, 
and  the  only  claims  of  exemption,  were: 
(1)  That  Porto  Rico,  by  virtue  of  the  laws 
of  the  United  States  and  of  Porto  Rico, 
and  especially  by  virtue  of  those  acts  and 
proclamations  of  Congress  and  of  the  Pres- 
ident of  the  United  States  creating  reser- 
vations in  and  about  the  island  of  Porto 
Rico,  was  "not  authorized  to  levy  or  col- 
lect any  tax  in  connection  with  property 
the  [situs?]  of  which"  was  "within  such 
reservation,  or  within  any  navigable  wa- 
ters or  harbor  areas  of  the  said  island  of 
Porto  Rico."  (2)  That  the  property  was 
not  subject  to  taxation  "while  being  em- 
ployed in  the  performance  of  the  dredg- 


ing company's  "contract  with  the  United 
States  of  America  and  within  the  said  har- 
bor area." 

These  allegations  ar^  as  we  have  already 
seen,  the  basis  of  the  contentions  made  ^ 
and  argued  by  the  company.  It  is  true  > 
that  after  discussing  them  counsel  •"invite  ? 
the  attention  of  the  court"  to  "certain  other 
considerations"  expressed  in  the  opinion 
of  the  court  below.  To  analyze  or  sum* 
marize  the  opinion  would  extend  our  dis- 
cussion unduly.  Elements  that  are  really 
independent  are  mingled  somewhat,  mak- 
ing it  difficult  to  assign  the  exact  strength 
given  to  them  respectively,  but  we  think 
the  basis  of  the  decision  was,  as  it  is  of 
the  contentions  discussed  by  counsel  for 
the  company,  that  the  property  was  not 
subject  to  the  taxing  power  of  Porto  Rico 
because  of  its  situation  within  the  harbor 
area  and  because  the  title  to  such  area 
had  been  reserved  to  the  national  govern- 
ment,— an  untenable  position,  as  we  have 
seen. 

Decree  reversed,  with  directions  to  sue- 
tain  the  demurrer  and  dismiss  the  bill. 

Mr.  Justice  Day,  with  whom  concurred 
Mr.  Justice  Hughes  and  Mr.  Justice 
Lamar,  dissenting: 

We  are  unable  to  concur  in  the  judgment 
just  pronounced.  The  reversal  of  the  judg- 
ment below  is,  in  our  view,  inconsistent 
with  decisions  heretofore  made  in  this 
court  concerning  the  power  of  taxation. 

We  agree  with  the  decision  of  the  court 
that  the  territory  of  Porto  Rico  has  juris- 
diction for  taxing  purposes  over  the  har* 
bor  and  waters  in  question,  and  that  the 
use  of  the  property  for  government  pur- 
poses does  not  exempt  it  from  taxation, 
and  therefore  do  not  dissent  from  anything 
that  is  said  in  the  opinion  of  the  court 
upon  those  subjects.  Our  objection  to  the 
judgment  of  reversal  is  that,  as  we  see 
it,  there  is  a  ground  of  decision  in  the 
court  below,  ample  to  sustain  its  decree, 
which  does  not  turn  upon  the  determina- 
tion of  the  controversy  as  to  the  political 
jurisdiction  over  these  waters.  In  our 
opinion,  the  property  of  the  dredging  com- 
pany had  not  acquired  a  taxable  situs  with- 
in the  jurisdiction  of  the  territory  of  Porto  ^ 
Rico.  i* 

The  case  was  heard  upon  demurrer,  and  • 
we  mnst  therefore  take  the  allegations  of 
the  bill,  well  pleaded,  to  be  true.  From 
them  it  appears  that  prior  to  the  Ist  day 
of  April,  1908,  complainant  company,  a 
corporation  of  the  state  of  Delaware,  hav- 
ing its  principal  office  and  place  of  busi- 
ness at  Wilmington,  in  that  state,  entered 
into  a  contract  with  the  United  States  to 
perform  certain  services  in  connection  with 
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the  dredging  of  portionB  of  the  harbor  of 
San  Juan,  Porto  Rico,  and  the  channel 
leading  from  the  ocean  to  the  harbor.  The 
bill  alleges: 

"That  by  virtue  of  the  requirements  of 
the  said  contract  your  orator  did,  prior  to 
the  said  1st  day  of  April,  1908,  bring  to 
and  within  the  said  harbor  area  of  the 
said  harbor  of  San  Juan  certain  boats  and 
machinery,  to  be  used  by  it  in  connection 
with  its  operations  under  the  said  con- 
tract, to  wit,  one  dredge,  one  tugboat,  two 
scows  for  dumping  material  to  be  removed, 
one  coal  scow,  and  one  launch.  That  the 
said  machinery  and  boats  so  brought  by 
the  said  complainant  and  used  in  connec- 
tion with  its  operations  under  said  con- 
tract in  the  said  harbor  area  of  the  harbor 
of  San  Juan  were  and  are  the  property  of 
the  said  complainant  company,  and  since 
the  same  were  so  brought  to  the  said  har- 
bor area  the  same  have  been  constantly 
used  by  the  said  complainant,  and  engaged 
in  its  operations  in  carrying  out  its  said 
contract  with  the  said  the  United  States; 
and  the  same  have  not  been  used  in  con- 
nection with  any  other  business  or  opera- 
tions whatsoever,  and  the  same  have  at  all 
times  been  entirely  within  the  said  harbor 
areas  where  the  said  operations  under 
said  contract  were  so  being  carried  on. 
And  your  orator  further  states  that  it  has 
not  conducted  or  carried  on  any  business 
in  Porto  Rico  or  in  the  waters  adjacent 
thereto,  except  the  said  operations  under 
the  said  contract  with  the  United  States 
aforesaid." 

It  is  further  alleged  that  on  the  1st  day 

S  of  April,  1908,  the  taxing  officer  of  Porto 

•  Rico  undertook   to   levy   a   tax* of  $1,200 

upon  a  valuation  of  the  property  at  $75,- 

000,  under  the  laws  of  the  territory,  as 

of  that  date. 

The  case  was  submitted  upon  briefs  with- 
out argument.  In  the  brief  of  the  attor- 
ney general,  as  well  as  that  of  the  appel- 
lee, the  question  principally  argued  con- 
cerns the  jurisdiction  of  the  teritory  of 
Porto  Rico  over  the  harbor  and  waters  of 
the  bay.  In  the  brief  of  the  attorney  gen- 
eral argument  is  made  and  cases  are  cited 
to  sustain  the  claim  that  the  situs  of  the 
property  for  the  purposes  of  taxation  was 
within  the  jurisdiction  of  the  territoiy.  In 
the  brief  submitted  by  the  appellee  refer- 
ence is  made  to  the  opinion  of  the  court 
for  additional  reasons  for  supporting  the 
decree,  which  reasons  are  not  adverted  to 
at  length  in  the  brief.  In  the  opinion  of 
the  court  the  allegations  of  the  bill  are 
treated,  as  might  rightly  be  done,  as  rais- 
ing the  question  of  taxable  situs  of  this 


property,   and,   among   other    things,    the 
judge  says: 

"It  has,  we  think,  been  settled  by  nu- 
merous recent  decisions  of  the  Supreme 
Court  of  the  United  States  that  the  old 
rule  of  personal  property  following  tha 
domicil  of  the  owner  has  been  so  varied  and 
departed  from  as  that  it  does  not  mean 
very  much  at  the  present  time;  the  real 
question  to  be  decided  in  every  such 
case  being  whether  the  personal  property 
— ^be  the  same  rolling  stock,  machinery, 
merchandise,  or  even  floating  property,  such 
as  steamships,  boats,  or  dredges — ^has  been 
brought  within  the  taxing  jurisdiction  of 
the  government  attempting  to  levy  the 
tax.  In  other  words,  it  must  always  be 
determined  that  the  situs  of  the  property 
is  within  the  taxing  jurisdiction.  See  Old 
Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S. 
299,  49  L.  ed.  1059,  25  Sup.  Ct.  Rep.  686, 
3  A.  &  E.  Ann.  Cas.  1100,  and  the  many 
cases  cited.  Also  Ayer  &  L.  Tie  Co.  v. 
Kentucky,  202  U.  S.  409,  50  L.  ed.  1082, 
26  Sup.  Ct.  Rep.  679,  6  A.  &  E.  Ann.  Cas. 
205,  and  cases  cited,  and  Metropolitan  L. 
Ins.  Co.  V.  New  Orleans,  205  U.  S.  395, 
51  L.  ed.  853,  27  Sup.  Ct.  Rep.  499,  and 
citations." 

After   consideration   of   the    subject  the  ^ 
court  reached  the  conclusion,  not  only  thai  ^• 
the  local  government  of  Porto* Rico  had  no  • 
jurisdiction   over   the    Harbor   and   waters 
where  this  work  was  done,  but  that  the 
property    had   no   taxable   situs    in    Porto 
Rico.     See  pp.  154  and  155,  vol.  5,  Porto 
Rico  Fed.  Rep. 

It  is  well  settled  that  property  outside 
of  the  jurisdiction  of  a  state  cannot  be 
taxed  within  the  due-process  clause  of  the 
14th  Amendment.  Louisville  &  J.  Ferry 
Co.  V.  Kentucky,  188  U.  S.  385,  47  L.  ed. 
513,  23  Sup.  Ct.  Rep.  463;  Delaware,  L.  & 
W.  R.  Co.  ▼.  Pennsylvania,  198  U.  S.  841, 
49  L.  ed.  1077,  25  Sup.  Ct.  Rep.  669;  Un- 
ion Refrigerator  Transit  Co.  v.  Kentucky, 
199  U.  S.  194,  50  L.  ed.  150,  26  Sup.  Ct 
Rep.  36,  4  A.  &  E.  Ann.  Cas.  493. 

As  a  general  rule,  in  the  absence  of  a 
situs  elsewhere,  the  domicil,  of  the  owner 
is  the  place  where  personalty  is  taxable. 
As  was  said  in  Tappan  v.  Merchants'  Nat. 
Bank,  19  Wall.  490,  22  L.  ed.  189,  by  Mr. 
Chief  Justice  Waite,  speaking  for  the  court: 

'Tersonal  property,  in  the  absence  of  any 
law  to  the  contrary,  follows  the  person  of 
the  owner,  and  has  its  situs  at  his  domiciL 
But,  for  the  purposes  of  taxation,  it  may 
be  separated  from  him,  and  he  may  be  taxed 
on  its  account  at  the  place  where  it  is 
actually  located.  These  are  familiar  prin- 
ciples, and  have  been  often  acted  upon  in 
this   court." 

To  the  same  effecti  see  St.  Louis  v.  Wig- 
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gins  Ferry  Co.  11  Wall.  423,  20  L.  ed. 
192;  Bristol  v.  Washington  County,  177 
U.  S.  133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep. 
685;  Ayer  &  L.  Tie  Co.  ▼.  Kentucky,  202 
U.  S.  409,  50  L.  ed.  1082,  26  Sup.  Ct  Rep. 
670,  6  A.  &  E.  Ann.  Cas.  205. 

In  Buck  V.  Beach,  206  U.  S.  802,  61  L. 
ed.  1106,  27  Sup.  Ct.  Rep.  712,  11  A.  ft 
E.  Ann.  Cas.  732,  this  court,  while  recog^ 
nizing  the  rule  of  taxable  situs  of  personal 
property  as  distinguished  from  the  domi- 
ell  of  the  owner,  held  that  notes  tempo- 
rarily within  a  state,  although  in  the  pos- 
session of  an  agent  of  the  owner,  and  there 
held  for  collection,  were  not  within  the  tax- 
ing power,  where  the  owner  lived  else- 
where. 

It  requires  a  showing  that  the  property 

■ought  to  be  taxed  is  incorporated  in  or 

oommingled  with  the  property  of  the  tax- 

^  ing  authority,  before  it  can  become  liable 

2  to  taxation  in  any  other  jurisdiction  than 

-•  that  of  the  domicil*of  the  owner.     Com. 

T.  American  Dredging  Co.  122  Pa.  386,  1 

L.R.A.    237,   2   Inters.    Com.    Rep.   221,    9 

Am.  St.  Rep.  116,  15  Atl.  443  (see  infra). 

The  decisions  in  this  court  indicate  that 
personal  property  of  a  tangible  character, 
to  become  taxable,  must  have  acquired  a 
situs  of  a  permanent  nature  within  the  ju- 
risdiction of  the  authority  seeking  to  levy 
the  tax.  The  use  of  the  term  "permanent" 
in  this  connection  may  not  mean  the  con- 
tinued and  imchangeable  location  of  the 
property  at  a  given  place,  but  certainly 
does  intend  to  include  the  idea  of  loca- 
tion which  is  not  of  a  temporary  or  fleet- 
ing character. 

As  was  said  by  this  court  in  Morgan  v. 
Parham,  16  Wall.  471,  21  L.  ed.  303,  in 
declaring  that  a  vessel  engaged  in  inter- 
state commerce  was  not  subject  to  taxa- 
tion in  the  city  of  Mobile,  Alabama,  al- 
though it  was  physically  within  the  lim- 
its of  the  city  in  the  course  of  navigation: 

"It  is  the  opinion  of  the  court  that  the 
-state  of  Alabama  had  no  jurisdiction  over 
this  vessel  for  the  purpose  of  taxation,  for 
the  reason  that  it  had  not  become  incor- 
porated into  the  personal  property  of  that 
«tate,  but  was  there  temporarily  only." 

In  Old  Dominion  S.  S.  Co.  ▼•  Virginia, 
198  U.  S.  2^9,  40  L.  ed.  1050,  25  Sup.  Ct 
Rep.  686,  3  A.  &  E.  Ann.  Cfts.  1100,  it  was 
held  that  certain  vessels  engaged  in  inter- 
state commerce  and  registered  outside  of 
the  state  of  Virginia  were  taxable  in  that 
state,  it  appearing  that  they  were  contin- 
uously used  in  navigating  the  waters  of  that 
state.  Of  that  case  this  court  said  in 
Southern  P.  Co.  v.  Kentucky,  222  U.  S.  63, 
72,  56  L.  ed.  96,  32  Sup.  Ct.  Rep.  13,  16: 

"The  case  of  Old  Dominion  S.  S.  Co.  v. 
Virginia  affords  an  instance  of  where  the 


domicil  of  the  owner  as  a  taxing  situs  was 
held  to  have  been  lost  and  a  new  taxing 
situs  acquired  by  reason  of  a  permanent 
location  within  another  jurisdiction.     But 
in  that  case  the  judgment  was  rested  upon 
the  fact   that  the  vessels   had  for  years 
been  continuously  and  excliusively  engaged  ^ 
in  the  navigation  of  the  Virginia  waterSy  ^ 
which  state  had  •thereby  acquired  jurisdio-  • 
tion  for  imposing  a  tax  as  upon  property 
which   had   become   incorporated   into   the 
tangible  property  within  her  territory." 

In  Ayer  &  L.  Tie  Co.  v.  Kentucky,  supra, 
this  court  had  occasion  to  consider  the  tax- 
ation of  vessels  plying  between  the  ports 
of  different  states,  and  it  was  held  that 
where  a  vessel  has  acquired  an  actual  situs 
in  a  state  other  than  that  which  is  tha 
domicil  of  the  owner,  it  may  be  taxed,  be* 
cause  it  is  within  tiie  jurisdiction  of  the 
taxing  authority;  and,  after  reviewing  the 
previous  cases  in  this  court,  Mr.  Justice 
White,  speaking  for  the  oourt,  said  (p. 
423) : 

"But,  if  enrolment  at  that  place  was 
within  the  statutes,  it  is  wholly  imma* 
terial,  since  the  previous  decisions  to  which 
we  have  referred  decisively  establish  that 
enrolment  is  irrelevant  to  the  question  of 
taxation,  because  the  power  of  taxation  of 
vessels  depends  either  upon  the  aclyial 
domicil  of  the  owner  or  the  permanent  situs 
of  the  property  within  the  taxing  jurisdio* 
tion." 

As  was  said  in  one  of  the  latest  of  this 
court's  deliverances  upon  the  subject 
(Metropolitan  L.  Ins.  Co.  v.  New  Orleans, 
205  U.  S.  395,  61  L.  ed.  853,  27  Sup.  Ct 
Rep.  499),  "but  personal  property  may  be 
taxed  in  its  permanent  abiding  place,  al- 
though the  domicil  of  the  owner  is  else- 
where." 

And  in  the  latest  deliverance  of  this 
court  upon  the  subject  (Southern  P.  Co. 
V.  Kentucky,  supra),  decided  at  this  term, 
the  principle  is  again  stated  and  applied, 
that  tangible  personal  property,  unless  it 
has  acquired  an  actual  situs  elsewhere,  is 
taxable  at  the  domicil  of  the  owner. 

In  all  the  cases  to  which  our  attention 
has  been  called,  decided  in  this  court,  the 
idea  of  permanency  in  the  abiding  place  is 
emphasized  as  essention  to  taxable  situs,— 
that  is,  the  property  sought  to  be  taxed 
must  become  "commingled"  with  the  prop- 
erty of  the  state  (Old  Dominion  S.  S.  Ca  ^ 
•r.  Virginia,  supra),  or  "intermingled"  with  Jj 
I* the  general  property  of  the  state    (Delsr  • 
ware,  L.  &  W.  R.  Co.  v.  Pennsylvania,  su- 
pra), or  "permanently  located"  there  (Unr 
ion  Refrigerator  Transit  Co.  v.  Kentucky, 
199  U.  S.  194,  50  L.  ed.  150,  26  Sup.  Ct 
Rep.   36,   4   A.   &   E.   Ann.   Cas.  493),  or 
"incorporated     in"     the     local     property 
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(Southern  P.  Co.  ▼.  Kentucky,  supra).  All 
these  expressions  indicate  the  idea  of  a 
permanent  situs  of  the  property. 

The  question  then  comes  to  this:  When 
the  Porto  Rioo  authorities,  on  the  1st  of 
April,  1908,  undertook  to  levy  this  tax 
upon  the  dredging  outfit,  had  it  acquired 
a  situs  in  that  jurisdiction  for  the  purpose 
of  taxation?  Answering  this  question, 
we  must  bear  in  mind  that  there  is  no 
showing  that  the  property  was  perma* 
nently  located  in  San  Juan  harbor,  in  the 
sense  we  have  indicated,  but  that,  on  the 
contrary,  it  appears  it  was  brought  into 
Porto  Rico  for  the  purpose  of  carrying  out 
a  goTcmment  contract  upon  which  the  own- 
er of  the  property  had  entered  at  the  time 
of  the  attempted  taxation;  that  it  was 
not  used  in  connection  with  any  other  busi- 
ness or  operation  whatsoever,  but  had  been 
continuously  and  entirely  engaged  in  carry- 
ing out  the  contract  for  which  it  was  taken 
to  Porto  Rioo,  and  that  the  owner  of  the 
property  had  not  engaged  in  any  opera- 
tions in  Porto  Rico  or  the  waters  thereof, 
except  only  those  imder  the  contract  with 
the  United  States. 

Tangible  personal  property  is  taxable 
at  the  owner's  domicil,  except  where  it 
is  shown  to  have  an  actual  situs  elsewhere, 
and,  as  we  have  seen,  actual  situs  is  not 
gained  when  the  property  comes  only  tem- 
porarily within  the  taxing  jurisdiction. 
Applying  this  test,  we  are  of  the  opinion 
that  this  dredging  outfit  had  not  become 
incorporated  into  the  personal  property  of 
the  territory  of  Porto  Rico,  as  manifest- 
ly it  was  there  temporarily  only.  In  our 
Judgment  this  situation  falls  far  short 
of  a  location  in  Porto  Rico  sufficient  to 
subject  it  to  the  taxing  power  of  that 
^  territory. 

00  The  cases  relied  upon  and  cited  in  the 
•  brief  of  the*attomey  general  of  Porto  Rico 
(National  Dredging  Co.  v.  State,  99  Ala. 
462,  12  So.  720,  and  North  Western  Lum- 
ber Co.  V.  Chehalis  County,  26  Wash.  95, 
64  L.R.A.  212,  87  Am.  St.  Rep.  747,  64 
Pac.  909),  are  entirely  different  in  their 
facts. 

In  the  Alabama  case  the  dredging  out- 
fit was  held  presumably  to  be  in  Mobile 
bay  for  the  purpose  of  carrying  out  a  se- 
ries of  contracts  in  the  line  of  the  dredg- 
ing company's  business.  The  court  says: 
''Indeed,  as  appears  from  this  record, 
other  property  of  the  same  kind  which  had 
previously  been  used  by  residents  of  Ala- 
bama in  the  prosecution  of  this  work  was 
purchased  by  the  appellant  company,  and, 
being  incorporated  with  that  involved  here, 
has  all  along  been  used  like  it  in  dredging 
the  channel  of  Mobile  bay,  and  one  scow 
so  used  was  built  in  the  city  of  Mobile,  and 


has  never  been,  we  assume,  outside  of  tha 
State." 

And  the  court  further  says: 

"In  other  words,  taking  into  considerar 
tion  the  business  of  the  corporation,  the 
amount  and  continuing  character  of  the 
work  to  be  done  in  Mobile  bay,  the  prepara- 
tions made  by  the  company  for  doing  so 
much  thereof  as  is  authorized  under  one 
annual  appropriation,  it  may  be  that  this 
property  will  be  for  years  engaged  upon 
this  work,  as  a  part  of  that  now  being 
used  by  the  company  of  like  kind  with  this 
had  been  used  thereon  for  a  year  or  years 
prior  to  1891.  On  this  state  of  the  case^ 
— or  even  leaving  out  of  view  the  considera- 
tions last  adverted  to, — it  is  clear,  we 
think,  that  this  property  is  not  merely  tem- 
porarily within  Alabama,  but  that,  to  the 
contrary,  its  presence  here  is  for  such  an 
indefinite  period  as  involves  the  idea  of 
permanency,  in  the  sense  in  which  that 
term  is  used  with  respect  to  the  situs  of 
property  for  the  purposes  of  taxation." 

In  the  Washington  case,  the  property 
sought  to  be  taxed  was  certain  tugboats, 
which  were  claimed  to  be  exempt  from  ^ 
taxation  because  they  were  registered  at  a  ^ 
*port  in  another  state.  The  evidence  dis-  * 
closed  that  these  tugs  had  been  in  use  in 
the  state  of  Washington  from  four  to  seven 
years,  and  not  elsewhere,  and  that  the  only 
absence  of  the  tugs  from  the  harbors  of 
that  state  was  for  the  temporary  purpose 
of  repairs;  and  further,  that  they  were 
used  for  all  those  years  appurtenant  to 
and  as  a  part  of  the  lumber  plant  and 
business  of  the  lumber  company  in  the 
county  and  state  where  taxed.  Under  such 
circumstances  the  supreme  court  of  Wash- 
ington held  that  the  tugs  were  permanent- 
ly in  Washington,  transacting  a  local  busi- 
ness, and  had  acquired  a  taxable  situs 
within  that  state. 

A  statement  of  these  cases  readily  dis- 
tinguishes them  from  the  one  at  bar.  In 
the  case  now  before  us  it  was  sought  to 
tax  the  dredging  property  upon  its  re- 
moval from  the  domicil  of  its  owner  for 
the  performance  of  a  single  contract  and 
for  the  transaction  of  no  other  business 
whatsoever,  and  presumably,  as  the  court 
below  said,  not  to  remain  in  the  juris- 
diction beyond  the  term  of  the  contract 
for  which  it  was  used.  To  tax  property  in 
this  situation,  it  seems  to  us,  would  be  ex- 
tending the  doctrine  of  taxable  situs  else- 
where than  at  the  owner's  domicil  beyond 
any  authority  shown,  and  certainly  be- 
yond the  reason  of  the  rule.  If  property 
thus  located  could  be  taxed,  the  same  prin- 
ciple would  permit  the  taxing  of  a  dred- 
ging outfit  upon  the  Great  Lakes  of  the 
country,  frequently   moving   from   port   to 
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port,  in  the  performance  of  dredging  oon- 
tracte,  in  every  juriBdiction  where  it  might 
temporarily  be,  as  well  ae  at  the  domicil 
of  the  owner,  where  euoh  property  eould 
nnqneetionably  be  reached. 

In  GonL  ▼  American  Dredging  Co.  su- 
pra, where  a  dredging  outfit  was  specifle- 
ally  involved,  the  supreme  court  of  Penn- 
^Ivania  held  that  so  much  of  the  capital 
stock  of  the  corporation  as  was  invested 
in  the  state  of  New  Jersey  in  a  dredging 
d  outfit,  namely  $92,000  in  four  dredges 
2  which  were  built  outside  of  the  state  of 
*  Pennsylvania,  three  of  which  had  never 
been  within  the  limits  of  that  state,  and 
the  fourth  of  which  had  never  been  with- 
in its  limits  until  after  the  end  of  the 
year;  $6,000  in  a  tug  which  was  built  out- 
side of  the  state  of  Pennsylvania,  and  was 
not  within  its  limits  during  the  year,  and 
$38,500  in  eleven  scows,  built  outside  of 
the  state  of  Pennsylvania,  and  never  with* 
in  its  limits,  the  property  all  being  em- 
ployed for  corporate  purposes  in  the  states 
of  New  Jersey,  Maryland,  and  Virginia, 
was  nevertheless  subject  to  taxation  in 
the  state  of  Pennsylvania,  which  was  the 
domicil  of  the  American  Dredging  Com- 
pany, the  owner  of  the  property.  In  reach- 
ing that  conclusion,  Mr.  Justice  Pazson, 
who  spoke  for  the  court,  said: 

"It  must  be  conceded  that  the  property 
in  question  must  be  liable  to  taxation  in 
some  jurisdiction.  If  it  were  permanently 
located  in  another  state,  it  would  be  liable 
to  taxation  there.  But  the  facts  show 
that  it  is  not  permanently  located  out  of 
the  state.  From  the  nature  of  the  busi- 
ness it  is  in  one  place  to-day  and  in  an- 
other to-morrow,  and  hence  not  taxable  in 
the  jurisdiction  where  temporarily  em- 
ployed. It  follows  that  if  not  taxable  here, 
it  escapes  altogether.  The  rule  as  to  ves- 
sels engaged  in  foreign  or  interstate  com- 
merce is  that  their  situs,  for  the  purpose 
of  taxation,  is  their  home  port  of  registry, 
or  the  residence  of  their  owner,  if  unregis- 
tered. Pullman's  Palace  Car  Co.  v.  Twomb- 
]y,  29  Fed.  658;  Hays  v.  Pacific  Mail  S. 
8.  Co.  17  How.  596,  15  L.  ed.  254. 

"These  vessels,  if  they  may  be  so  called, 
were  not  registered.  Hence  their  situs  for 
taxation  is  the  domicil  of  the  owners. 
This  rule  must  prevail  in  the  absence  of 
anything  to  show  that  they  are  so  per- 
manently located  in  another  state  as  to  be 
liable  to  taxation  under  the  laws  of  that 
sUte." 

That  case  was  commented  on  in  the  opin- 
ion of  this  court  in  Delaware,  L.  &  W.  R. 
Co.  V.  Pennsylvania,  198  U.  6.  341,  49  L. 
^ed.  1077,  25   Sup.  Ct.  Rep.  669,  in  which 
JO  it  was  held  that  the  capital  stock  of  a  cor- 
•  poration* represented  by  property  in  stocks 


of  coal  which  had  been  sent  oat  of  the 
state,  and  were  deposited  in  other  states 
for  sale,  could  not  be  taxed. 

Of  the  Dredging  Company  Case,  Mr.  Jus- 
tice Peckham,  speaking  for  this  court, 
said: 

''Such  property  is  entirely  unlike  the 
property  involved  in  Coul  v.  American 
Dredging  Co.  122  Pa.  886,  1  LILA.  287,  2 
Inters.  Com.  Rep.  221,  9  Amu  St.  Rep.  116, 
15  Atl.  443.  That  property  consisted  of 
vessels,  or  scows,  or  tugs,  only  temporarily 
out  of  the  state  of  Pennsylvania,  for  the 
purpose  of  engaging  in  business,  and  liable 
to  return  to  the  state  at  any  time,  and  was 
without  any  actual  situs  beyond  the  ju- 
risdiction of  tho  state  itself." 

We  think,  therefore,  that  the  property 
in  question  was  taxable  in  Delaware  at 
the  domicil  of  the  owner,  and  we  agree 
with  the  district  court  in  its  conclusion 
that  it  had  not  acquired  a  taxable  situs 
in  Porto  Rico. 

For  this  reason  we  dissent  from  the 
judgment  of  the  oourt. 


(2U  U.  8.  883.) 
UNITED  STATES  OF  AMERICA,  Appt, 

V. 

TERMINAL    RAILROAD    ASSOCIATION 
OF  ST.  LOUIS  et  al. 

Monopolies  {%  16*)— Combination  of 
Terminal  8t8Tem& 

1.  The  mere  combining  of  several  inde- 
pendent railway  terminal  systems  into  one 
does  not  necessarily  operate  as  a  forbid- 
den restraint,  under  the  Sherman  anti-trust 
act  of  July  2,  1890  (26  Stat,  at  L.  209, 
chap.  647,  U.  8.  Comp.  Stat.  1901,  p.  3200), 
upon  the  interstate  commerce  which  must 
use  them. 

(Bd.  Note.— For  other  eaaos,  loe  Monopolios 
Cent  Dig.  i  11 ;    Dec.  Dlr  16.*] 

Monopolies  (J  16*)  —  Combination  of 
Tebminal  Systems  —  "Combination  in 
Restraint  or  Trade.** 

2.  The  combination  and  unification  of  the 
terminal  facilities  at  St.  Louis  under  the 
exclusive  ownership  and  control  of  less  than 
all  the  railway  companies  under  compul- 
sion to  use  them — ^the  inherent  conditions 
being  such  as  to  prohibit  any  other  reason- 
able means  of  railway  access  to  that  city — 
violates  the  provisions  of  the  Sherman 
anti-trust  act  of  July  2,  1890,  §§  1  and  2, 
in  that  it  constitutes  a  contract  or  com- 
bination in  restraint  of  commerce  among 
the  states,  and  an  attempt  to  monopolise 
such  commerce  which  must  pass  through 
the  gateway  at  St.  Louis. 

rSd.  Note.— For  other  eeoee.  see  Moaopollea, 
Cent.  Dig.  I  U;   Dee.  Dig.  !  it.* 

For  other  deflnlticiia,  lee  Words  and  Phraaee, 
vol.  2,  pp.  1275-1176;    vol.  t,  p.  7eM.] 

Monopolies  ({  24*)  ^  Combination  of 
Terminal  Systems— Bxtent  or  Reukp. 

3.  Adequate  relief  from  a  combination  of 
terminal    fnoilities    which    offends    sgainst 
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the  provisions  of  the  Sherman  anti-tnist 
act  of  July  2,  1800,  ||  1,  2,  because  it 
places  such  facilities  under  the  exclusive 
ownership  and  control  of  less  than  all  the 
railroad  companies  under  compulsion,  from 
the  peculiar  local  topographical  conditions, 
to  use  them,  will  be  horded  by  a  decree 
requiring  the  reorganization  of  tiie  com- 
bination so  that  it  will  act  as  the  impartial 
agent  of  every  railway  line  which  must  use 
the  terminal  instrumentalities. 

[Bd.  Note.— For  other  casei,  lee  Monopolies, 
G«t.  Dig.  I  17;    Deo.  Dls.  i  U.^ 

[No.  386.] 

Argued  October  20  and  23,  1911.    Decided 

April  22,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Missouri  to  review  a  decree  dismissing 
a  bill  to  enforce  the  provisions  of  the  Sher- 
man anti-trust  act  against  a  combination 
of  the  railway  terminal  facilities  at  St. 
Louis.  Reversed  and  remanded  for  the  en- 
try of  a  decree  under  which  the  combination 
■hall  be  reorganized  so  as  to  act  as  the 
impartial  agent  of  every  railroad  line  which 
uses  its  facilities. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  0«  Crow,  Special  Assistant 
to  the  Attorney  General,  Mr.  Charles  A. 
Houts,  United  States  Attorney,  and  Attor- 
ney General  Wickersham,  for  appellant. 

Messrs.  H.  S.  Priest  and  T.  M.  Pierce 
for  appellees. 

Mr.  John  C.  Higdon  as  amicus  <mrim, 

A 
CO 

•  *Mr.  Justice  Imrton  delivered  the  opin- 
ion of  the  court: 

The  United  States  filed  this  bill  to  en- 
force the  provisions  of  the  Sherman  act 
of  July  2,  1890,  chap.  647,  26  Stat,  at  L. 
209,  U.  S.  Comp.  Stat.  1901,  p.  3200, 
against  thirty-eight  corporate  and  individ- 
A  ual  defendants  named  in  the  margin,t  as 

•  a  combination  in* restraint  of  interstate 
commerce  and  as  a  monopoly  forbidden  by 
that  law.  The  cause  was  heard  by  the 
four  circuit  judges,  who,  being  equally  di- 
vided in  judgment,  dismissed  the  bill,  with- 


out filing  an  opinion.     From  this  decrea 
the  United  States  has  appealed. 

The  principal  defendant  is  the  Termi- 
nal Railroad  Association  of  St.  Louis,  here- 
inafter designated  as  the  terminal  com- 
pany. It  is  a  corporation  of  the  state  of 
Missouri,  and  was  organized  under  an 
agreement  made  in  1889  between  Mr.  Jay 
Gould  and  a  number  of  the  defendant  rail- 
road companies  for  the  express  purpose  of 
acquiring  the  properties  of  several  inde- 
pendent terminal  companies  at  St.  LouiSy 
with  a  view  to  combining  and  operating 
them  as  a  unitary  system. 

The  terminal  properties  first  acquired 
and  combined  into  one  system  by  the  ter^ 
minal  company  comprised  the  following: 
The  Union  Railway  &  Transit  Company  of 
St.  Louis  and  East  St.  Louis;  the  Termi- 
nal Railroad  of  St.  Louis  and  East  St. 
Louis;  the  Union  Depot  Company  of  St. 
Louis;  the  St.  Louis  Bridge  Company;  and 
the  Tunnel  Railroad  of  St  Louis.  These 
properties  included  the  great  union  sta- 
tion, the  only  existing  railroad  bridge,— 
the  Eads  or  St.  Louis  bridge, — and  every 
connecting  or  terminal  company  by  means 
of  which  that  bridge  could  be  used  by  rail- 
roads terminating  on  either  side  of  the 
river.  For  a  time  this  combination  was  o 
operated  in*oompetition  with  the  terminal  ^ 
system  of  the  Wiggins  Ferry  Company, 
and  upon  the  completion  of  the  Merchants' 
bridge,  in  competition  with  it,  and  a  system 
of  terminals  which  were  organized  in  con- 
nection with  it.  The  Wiggins  Ferry  Com- 
pany had  for  many  years  operated  eat 
transfer  boats  by  means  of  which  cars  were 
transferred  between  St.  Louis  and  East  St. 
Louis. 

Upon  each  side  of  the  river  it  owned 
extensive  railway  terminal  facilities,  with 
which  connection  was  maintained  with  the 
many  railroads  terminating  on  the  west 
and  east  sides  of  the  rivers,  which  gave 
such  roads  connection  with  each  other,  as- 
well  as  access  to  many  of  the  industrial 
and  business  districts  on  each  side.  In 
1890  a  third  terminal  system  was  opened 
np  by  the  completion  of  a  second  railroad 


fThe  Terminal  Railroad  Association  of 
St.  Louis;  the  St.  Louis  Merchants'  Bridge 
Terminal  Railway  Company;  the  Wiggins 
Ferry  Company;  the  St.  Louis  Bridge  Com- 
pany; the  St.  Louis  Merchants'  Bridge 
Company;  the  Missouri,  Kansas,  k  Texas 
Railway  Company;  the  St.  Louis  &  San 
Francisco  Railway  Company;  the  Chicago 
ft  Alton  Railway  Company;  the  Baltimore 
ft  Ohio  Southwestern  Railroad  Company; 
the  Illinois  Central  Railroad  Company; 
the  St.  Louis,  Iron  Moimtain,  ft  Southern 
Railway  Company;  the  Chicago,  Burling- 
ton, ft  Quincy  Railway  Company;  the  St. 
Looisv  Vandalia,  ft  Terre  Haute  Railroad 


Company;  the  Wabash  Railroad  Company; 
the  Cleveland  Cincinnati,  Chicago,  ft  Sk 
Louis  Railwav  Company;  the  Louisville  ft 
Nashville  Railroad  Company;  the  Southern* 
Railway  Company;  the  Chicago,  Rock  Is- 
land, ft  Pacific  Railway  Company;  the  Mis-^ 
souri  Pacific  Railway  Company;  the  Cen- 
tral Trust  Company  of  New  York;  A.  A.. 
Allen,  S.  M.  Felton,  A.  J.  Davidson,  W.  M. 
Green,  J.  T.  Harahan,  C.  S.  Clarke,  H.  Mil- 
ler, Benjamin  McEean,  Joseph  Ramsey,. 
George  E.  Evans,  C.  E.  Schaff,  T.  C.  Powell, 
J.  F.  Stevens,  A.  G.  Cochran,  W.  S.  Mc- 
Chesney,  Julius  Walsh,  V*  W.  Fisher  and 
S.  D.  Webster. 


•Forotlter 
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Md0B  OT«r  the  MlMiasippi  rhrer  at  St 
LouiBy  known  m  the  lylerohanta'  bridge. 
This  waa  a  raflroad  toll  bridge,  open  to 
every  railroad  upon  equal  terms.  That  it 
might  forever  maintain  the  potentiality  of 
eompetition  as  a  railroad  bridge,  the  act  of 
Congress  authorizing  its  oonstruotion  pro- 
Tided  that  no  stockholder*  in  any  other 
railway  bridge  company  should  become  a 
stockholder  therein.  But  as  this  was  a 
mere  bridge  company,  it  was  essential  that 
railroad  companies  desiring  to  use  it  should 
have  railway  connections  with  it  on  each 
side  of  the  rirer.  For  this  purpose  two  or 
more  railway  companies  were  organized 
and  lines  of  railway  were  constructed  con- 
necting each  end  of  the  Merchants'  bridge 
with  yarious  railroad  systems  terminating 
on  either  side  of  the  riTer.  The  Mer- 
chants' bridge  and  its  allied  terminals  were 
thereby  able  to  afford  many,  if  not  all,  of 
the  railroads  coming  into  61  Louis,  ac- 
cess to  the  business  districts  on  both  sides 
of  the  riyer,  and  connection  with  each 
other. 

Thus,  for  a  time,  there  existed  three  in- 
dependent   methods    1^    which    connection 
was  maintained  between   raUroads   termi- 
19  nating  on  either  side  of  the  river  at  St. 
2  Louis:     Firsts  the  original  Wiggins  Ferry 
*  Company,  and^its  railway  terminal  connec- 
tions;   second,   the   Eads   Railroad   bridge 
and    the    sereral    terminal    companies    by 
means  of  which  railroads  terminating  at 
SI  Louis  were  able  to  use  that  bridge  and 
connect  with  one  another,  constituting  the 
system   controlled   by    the   terminal    com- 
pany;   and,   third,   the   Merchants'   bridge 
and  terminal  facilities  owned  and  operated 
by  companies  in  connection  therewith. 

This  resulted  in  some  cases  in  an  unnec- 
essary duplication  of  facilities,  but  it  at 
least  gave  to  carriers  and  shippers  some 
ahoice,  a  condition  which,  if  it  does  not 
lead  to  competition  in  charges,  does  insure 
eompetition  in  service.  Lnportant  as  were 
the  considerations  mentioned,  their  inde- 
pendence of  one  another  served  to  keep 
open  the  means  for  the  entrance  of  new 
lines  to  the  city,  and  was  an  obstacle  to 
united  opposition  from  existing  lines.  The 
importance  of  this  will  be  more  clearly 
seen  when  we  come  to  consider  the  topo- 
graphical conditions  of  the  situation. 

That  the  promoters  of  the  terminal  com- 
pany designed  to  obtain  the  control  of 
every  feasible  means  of  railroad  access  to 
St.  Louis,  or  means  of  connecting  the  lines 
of  railway  entering  on  opposite  sides  of 
the  river,  is  manifested  by  the  declara- 
tions of  the  original  agreement,  as  well  as 
by  the  successive  steps  whidi  followed, 
llius,  the  proviso  in  the  act  of  Congress 
anthoridng  the  construction  of  the  Mer^ 
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chants'  bridge,  which  forbade  the  owner* 
ship  of  its  stock  1^  any  other  bridge  com- 
pany or  stockholder  in  any  such  company^ 
was  eliminated  by  an  act  of  Congress,  and 
shortly  thereafter  the  terminal  company 
obtained  stock  control  of  the  Merchants* 
Bridge  Company,  and  of  its  related  termi- 
nal companies,  and  likewise  a  lease. 

The  Wiggins  Ferry  Company  owned  the 
river  front  on  the  Illinois  shore  opposite 
St.  Louis  for  a  distance  of  several  mUes. 
It  had  on  that  side  and  on  its  own  prop- 
erty, switching  yards  and  other  terminal 
facilities.  From  these  yards  extended  lines 
of  rails  which  connected  with  its  car  trans*  ^ 
fer  boats  and  with  the  termini  of  nkil-|^ 
roads  on  the  Illinois  side.  *  On  the  Si»  • 
Louis  side  of  the  river  it  had  like  facili* 
ties  by  which  it  was  in  connection  with 
railway  lines  terminating  on  that  side* 
That  company  was  consequently  able  to  in* 
terchange  traiBe  between  the  systems  on 
opposite  sides  of  the  river,  and  to  serve 
many  industries.  In  1892  the  Rock  Is* 
land  Railroad  Company  endeavored  to  ob- 
tain an  independent  entrance  to  the  city. 
For  this  purpose  it  sought  to  acquire  the 
facilities  owned  by  the  Wiggins  Ferry  Com- 
pany by  securing  a  control  of  its  capital 
stock.  This  was  not  deemed  desirable  by 
the  railroad  companies  which  Jointly  owned 
the  terminal  company's  facilities,  and  to 
prevent  this  acquisition  effort  was  mada 
to  secure  control  of  the  stock.  The  com- 
petition was  fierce  and  the  market  price 
of  the  shares  pushed  to  an  abnormal  price. 
The  final  result  being  in  doubt,  an  agree- 
ment was  reached  by  which  the  Rock  Is- 
land Company  was  admitted  to  Joint  own- 
ership with  the  other  proprietary  com- 
panies in  all  of  the  terminal  properties 
which  were  operated  by  the  terminal  com- 
pany, or  which  should  be  acquired  by  it. 
The  shares  in  the  ferry  company  bought 
by  the  Rock  Island  were  transferred  to  the 
terminal  company  at  cost,  and  were  paid 
for  by  that  company.  These  shares,  unit- 
ed with  those  which  had  been  acquired  by 
the  terminal  company,  enabled  the  latter 
to  absorb  the  properties  of  the  ferry  com- 
pany, and  thus  the  three  independent  termi- 
nal systems  were  combined  into  a  singla 
system. 

We  come,  then,  to  the  question  upon 
which  the  case  must  turn:  Has  the  uni- 
fication of  substantially  every  terminal 
facility  by  which  the  traffic  of  St.  Louis 
is  served  resulted  in  a  combination  which 
is  in  restraint  of  trade  within  the  meaning 
and  purpose  of  the  anti-trust  actt 

It  is  not  contended  that  the  unification 
of  the  terminal  facilities  of  a  great  eity 
where  many  railroad  systems  center  is,  m- 
dsr   all   cireiunstanoea   and  eonditionsb  i^ 
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^  eombination  in  restraint  of  trade  or  oom- 
d  meree.  Whether  it  is  a  facility  in  aid  of 
?  interstate  eommeroe  or  an  *  unreasonable 
restraint,  forbidden  by  the  act  of  Congress, 
as  construed  and  applied  by  this  court  in 
the  eases  of  Standard  Oil  Co.  ▼.  United 
States,  221  U.  8.  1,  55  L.  ed.  610,  84  L.R.A. 
(N.S.)  834,  81  Sup.  Ct.  Rep.  502,  and 
United  States  ▼.  American  Tobacco  Co. 
221  U.  S.  106,  55  L.  ed.  663,  31  Sup.  Ct. 
Bep.  632,  will  depend  upon  the  intent  to 
be  inferred  from  the  extent  of  the  con- 
trol thereby  secured  over  instrumentalities 
which  such  commerce  is  under  compulsion 
to  use,  the  method  by  which  such  control 
has  been  brought  about,  and  the  manner 
in  which  that  control  has  been  exerted. 

The  consequences  to  interstate  commerce 
of  this  combination  cannot  be  appreciated 
without  a  consideration  of  natural  condi- 
tions greatly  affecting  the  railroad  situa- 
tion at  St.  Louis.  Though  twenty-four 
lines  of  railway  conyerge  at  St.  Louis,  not 
one  of  them  passes  through.  About  one 
half  of  these  lines  have  their  termini  on 
the  Illinois  side  of  the  river.  The  others, 
eoming  from  the  west  and  north*  have  their 
termini  either  in  the  city  or  on  its  north- 
ern edge.  To  the  river  the  city  owes  its 
origin,  and  for  a  century  and  more  its 
river  commerce  was  predominant.  It  is 
BOW  the  great  obstacle  to  connection  be- 
tween the  termini  of  lines  on  opposite  sides 
of  the  river  and  any  entry  into  the  city 
by  eastern  lines.  The  cost  of  construction 
and  maintenance  of  railroad  bridges  over 
so  great  a  river  makes  it  impracticable  for 
every  road  desiring  to  enter  or  pass  through 
the  city  to  have  its  own  bridge.  The  ob- 
vious solution  is  the  maintenance  of  toll 
bridges  open  to  the  use  of  any  and  all 
lines,  upon  identical  terms.  And  so  the 
commercial  interests  of  St.  Louis  sought 
to  solve  the  question,  the  system  of  car 
ferry  transfer  being  inadequate  to  the  grow- 
ing demands  of  an  ever-increasing  popula- 
tion. The  first  bridge,  called  the  Eads 
bridge,  was,  and  is,  a  toll  bridge.  Any 
carrier  may  use  it  on  equal  terms.  But 
to  use  it  there  must  be  access  over  rails 
connecting  the  bridge  and  the  railway.  On 
the  St.  Louis  side  the  bridge  terminates 
^  at  the  foot  of  the  great  hills  upon  which 
di  the  city  is  built;  on  the  Illinois  side  it 
•  ends  in  the  low  and  wide  valley  of  the 
Mississippi.  This  condition  resulted  in  the 
or^nization  of  independent  companies 
which  undertook  to  connect  the  bridge  on 
each  side  with  the  various  railroad  termini. 
On  the  Missouri  side  it  was  necessary  to 
tunnel  the  hills,  that  the  vslley  of  Mill 
creek  might  be  reached,  where  the  roads 
from  the  west  had  their  termini.  Thus, 
though  the  bridge  might  be  used  by  all  up- 


on equal  terms,  it  was  aooessible  only  bf 
means  of  the  several  terminal  companies 
operating  lines  connecting  it  with  the  rail- 
road terminL 

This  brought  about  a  condition  which  led 
to  the  construction  of  the  second  bridge, 
the  Merchants'  bridge.  This,  too,  was,  and 
is,  a  toll  bridge,  and  may  be  used  by  all 
upon  equal  terms.  To  prevent  its  control 
by  the  Eads  Bridge  Company,  it  was  care- 
fully provided  that  no  stockholder  in  any 
other  bridge  company  should  own  its 
shares.  But  this  Merchants'  bridge,  like 
the  Eads  bridge,  had  no  rail  connections 
with  any  of  the  existing  railroad  systems, 
and  these  facilities,  as  in  the  ease  of  the 
Eads  bridge,  were  supplied  by  a  number  of 
independent  railway  companies  who  nndeiw 
took  to  fill  in  the  gaps  between  the  bridge 
ends  and  the  termini  of  railroads  on  both 
sides  of  the  river.  It  must  be  also  ob- 
served that  these  terminal  companies  were 
in  many  instances  so  supplied  with  switch 
connections  as  not  only  to  connect  with 
the  bridge,  but  also  served  to  connect  sueh 
roads  with  each  other  and  with  the  in- 
dustries along  their  lines.  Now,  it  is  evi- 
dent that  these  lines  connecting  railroad 
termini  with  the  railroad  bridges  domi- 
nated the  situation.  They  stood,  as  it 
were,  Just  outside  the  gateway,  and  none 
could  enter,  though  the  gate  stood  open, 
who  did  not  comply  with  their  terms.  The 
topographical  situation  making  access  to 
the  city  difiBcult  does  not  end  with  the 
river.  The  city  lies  upon  a  group  of  great 
hills  which  hug  the  river  closely  and  rapid- 
ly  recede  to  the  west.  These  hills  are  pene- 1^. 
trated  on  the  west  by  the  narrow  valley  of  J 
Mill  creek,  which  crosses  the  city  about^ita  • 
center.  Railways  coming  from  the  west 
use  this  valley,  but  its  facilities  are  very 
restricted  and  now  quite  occupied.  North 
of  the  city  the  hills  drop  back  from  the 
river  gradually,  and  there  exists  a  valley 
formed  by  the  Mississippi  and  Missouri 
rivers.  Railroads  coming  from  the  north 
on  the  west  side  of  the  river  come  by  this 
valley.  As  we  have  stated  before,  the  val- 
ley of  the  Mississippi  at  St.  Louis  is  on 
the  Illinois  side  of  the  river.  Railroads 
coming  from  the  east,  northeast,  and  south- 
east have  their  termini  in  that  valley.  As 
a  consequence,  there  have  grown  up  nu- 
merous cities  and  towns  of  some  conse- 
quence as  manufacturing  places,  the  chief 
of  which  is  East  St.  Louis. 

The  result  of  the  geographical  and  topo- 
graphical situation  is  that  it  is,  as  a  prac- 
tical matter,  impossible  for  any  railroad 
company  to  pass  throurrh,  or  even  enter 
St.  Louis,  so  as  to  be  within  reach*  of  its 
industries  or  bommeree,  without  using  the 
facilities  entirely  controlled  by  the  tenni- 
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nal  eompany.  The  arerment  of  tlia  bill 
that  the  railroad  eompanies,  hero  defend- 
ants, being  the  lole  stockholdert  of  the 
terminal  company,  as  we  shall  later  see, 
eompel  all  other  railroad  companies  oon- 
ferglng  at  6t  Louis  to  use  the  facilities 
owned  and  operated  bj  the  terminal  com- 
pany, is  therefore  borne  out  by  the  facts 
of  the  situation.  Nor  is  this  effect  denied; 
for  the  learned  counsel  representing  the 
proprietary  companies,  as  well  as  tbe  ter- 
minal company,  say  in  their  filed  brief: 
''There  indeed  is  compulsion,  but  it  is  in- 
herent in  the  situation.  The  other  com- 
panies use  the  terminal  properties  because 
it  is  not  possible  to  acquire  adequate  facili- 
ties for  themselves.  The  cost  to  any  one 
company  is  prohibitire."  Obviously,  this 
was  not  true  before  the  consolidation  of 
the  systems  of  the  Wiggins  Ferry  Company 
and  the  Merchants'  Bridge  Company  with 
the  system  theretofore  controlled  by  the 
terminal  company.  That  the  nonproprie- 
tary companies  might  have  been  compelled 
OB  to  use  the  instrumentalities  of  one  or  the 
2  other  of  the  three  systems  then  available, 
*  and*that  the  advantages  secured  might  not 
have  been  so  great  as  those  offered  by  the 
unified  system  now  operated  by  the  termi- 
nal company,  must  be  admitted.  But  that 
there  existed  before  the  three  terminal  sys- 
tems were  combined  a  considerable  measure 
of  competition  for  the  business  of  the  other 
companies,  and  a  larger  power  of  competi- 
tion, is  undeniable.  That  the  fourteen  pro- 
prietary companies  did  not  then  have  the 
power  they  now  have  to  exclude  either  ex- 
isting roads  not  in  the  combination,  or  new 
companies,  from  acquiring  an  independent 
entrance  into  the  city,  is  also  indisputable. 
The  independent  existence  of  these  three 
terminal  systems  was  therefore  a  menace 
to  complete  domination,  as  keeping  open 
the  way  for  greater  competition.  Only  by 
their  absorption  or  some  equivalent  ar- 
rangement was  it  possible  to  exclude  from 
independent  entrance  the  Rock  Island  Com- 
pany, or  any  other  company  which  might 
desire  its  own  terminals.  To  close  the  door 
to  competition,  large  sums  were  expended 
to  acquire  stock  control.  For  this  purpose 
the  obligations  of  the  absorbed  companies 
were  assumed  and  new  funds  obtained  by 
mortgages  upon  the  unified  system. 

The  physical  conditions  which  compel  the 
use  of  the  combined  system  by  every  road 
which  desires  to  cross  the  river,  either  to 
serve  the  commerce  of  the  city  or  to  con- 
nect with  lines  separated  by  the  river,  is 
the  factor  which  gives  greatest  color  to  the 
unlawfulness  of  the  combination  as  now 
controlled  and  operated.  If  the  terminal 
company  was  in  law  and  fact  the  agent  of 
all,  the  mere  unification  which  has  occurred 


would  take  on  quite  a  different  aspect.  It 
becomes,  therefore,  of  the  utmost  import- 
anoe  to  know  the  character  and  purpose  of 
the  corporation  which  has  combined  all 
of  the  terminal  instrumentalities  upon 
which  the  commerce  of  a  great  city  and 
gateway  between  the  East  and  West  must 
depend.  The  fact  that  the  terminal  com- 
pany is  not  an  independent  corporation  at  ^ 
.all  is  of  the  utmost  significance.  There  d 
^are  twenty-four  railroads  converging  at  St.  • 
Louis.  The  relation  of  the  terminal  com- 
pany is  not  one  of  impartiality  to  each  of 
them.  It  was  organized  in  1889,  at  the 
instance  of  six  of  these  railroad  companies, 
for  the  purpose  of  acquiring  all  existing 
terminal  instrumentalities  for  the  benefit 
of  the  combination,  and  such  other  com- 
panies as  they  might  thereafter  admit  to 
joint  ownership  by  unanimous  consent,  and 
upon  a  consideration  to  be  agreed  upon. 
From  time  to  time  other  companies  came 
to  an  agreement  with  the  original  pro- 
prietors until,  at  the  time  this  bill  was 
filed,  the  properties  unified  were  held  for 
the  joint  use  of  the  fourteen  companies 
made  defendants.  In  the  contract  of  1880, 
above  referred  to,  the  purpose  of  acquiring 
the  first  terminals  combined  is  declared  to 
be,  "that  said  properties  may  be  held  in 
perpetuity  as  a  unit,  and  developed  and 
improved  in  the  interest  of  the  proprietary 
companies,  for  the  purpose  of  furnishing 
adequate  terminal  facilities  in  St.  Louis 
and  East  St.  Louis."  This  purpose  was 
carried  out  by  the  conveyance  to  "each  of 
the  proprietary  companies  •  •  .  foi^ 
ever,  a  right  of  joint  use  with  each  other 
and  such  other  companies  as  may  be  ad- 
mitted as  proprietary  lines  to  joint  use 
thereof,  of  all  said  terminal  properties 
.  .  .  now  held  or  that  may  be  hereafter 
acquired  in  St  Louis  and  East  St.  Louis, 
...  it  being  understood  that  the  right 
herein  granted  to  each  proprietary  com- 
pany is  not  transferable  to  any  extent 
whatever,  but  is  to  remain  as  an  appurte- 
nant to  the  railroad  now  owned  by  each 
proprietary  company.** 

That  these  facilities  were  not  to  be  ac- 
quired for  the  benefit  of  any  railroad  com- 
pany which  might  desire  a  joint  use  there- 
of was  made  plain  by  a  provision  in  the 
contract  referred  to,  which  stipulated  that 
other  railroad  companies  not  named  there- 
in as  proprietary  companies  might  only  be 
admitted  "to  joint  use  of  said  terminal 
system  on  unanimous  consent,  but  not  oth-  e 
erwise,  of  the  directors  of  the  first  party,  7 
and  on  payment  of  such  a  consideration 
as  they  may  determine,  and  on  signing  this 
agreement,"  etc  Inasmuch  as  the  direct- 
ors of  the  terminal  company  consisted  of 
one  representative  of  each  of  the  propria- 
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tary  oompaaiea,  selected  bj  itself,  it  is 
plain  that  each  of  said  companies  bad  and 
still  has  a  veto  upon  any  joint  use  or  con- 
trol of  terminals  by  any  nonproprietary 
company. 

By  that  and  the  supplemental  agreement 
of  December,  1902,  the  ferry  company  and 
the  Merchants'  Bridge  Company  having 
then  been  absorbed,  the  proprietary  com- 
panies prescribe  that  the  charges  of  the 
company  shall  be  so  adjusted  as  to  pro- 
duce no  more  revenue  than  shall  equal 
the  fixed  charges,  operating  and  mainte- 
nance expenses.  Deficiencies  for  those  pur- 
poses the  proprietory  companies  guarantee 
to  make  good,  though  such  payments  are 
to  be  reimbursed  by  an  increase  in  charges, 
if  necessary. 

We  fail  to  find  in  either  of  the  contracts 
referred  to  any  provision  abrogating  the 
requirement  of  unanimous  consent  to  the 
admission  of  other  companies  to  the  own- 
ership of  the  terminal  company,  though 
counsel  say  that  no  such  company  will 
now  find  itself  excluded  from  joint  use  or 
ownership  upon  application.  That  other 
companies  are  permitted  to  use  the  facili- 
ties of  the  terminal  company  upon  paying 
the  same  charges  paid  l^  the  proprietary 
companies  seems  to  be  conceded.  But  there 
is  no  provision  by  which  any  such  privilege 
is  accorded. 

By  still  another  clause  in  the  agreement 
the  proprietary  companies  obligate  them- 
selves to  forever  use  the  facilities  of  the 
terminal  company  for  all  business  destined 
to  cross  the  river.  This  would  seem  to 
guarantee  against  any  competitive  system, 
since  the  companies  to  the  agreement  now 
control  about  one  third  of  the  railroad  mile- 
age of  the  United  States. 
^  In  acquiring  these  properties  the  termi- 
e  nal  company  has  assumed  mortgage  and 
•  stock  dividend  obligations  of^the  constit- 
uent companies  aggregating  about  twenty- 
five  million  dollars.  It  has  executed  its 
own  mortgage  upon  all  of  its  property  to 
secure  an  issue  of  fifty  million  dollars  of 
bonds,  of  which  twenty  million  dollars 
worth  have  been  sold,  and  the  proceeds  used 
in  construction  or  in  paying  for  the  prop- 
erties acquired.  It  has  thus  about  forty- 
five  million  dollars  of  mortgage  or  fixed 
charges  or  liabilities.  The  company  has 
an  authorised  capital  stock  of  fifty  million 
dollars.  Of  this  about  twenty-eight  mil- 
lion dollars  have  been  issued  in  equal  pro- 
portions to  the  several  owning  railroad 
oompanies.  No  dividends  have  ever  been 
paid,  and  the  company  disclaims  any  pur- 
post  to  pay  dividends.  We  fail  to  find  any 
obligation  by  which  they  may  be  prevented 
from  paying  dividends  upon  the  stock  held 
hj  tkc  proprietary  eompanieiy  or  that  in 


its  treasury,  if  ever  issued.  Undoubtedly, 
the  major  part  of  this  revenue  arises  from 
the  business  done  by  the  proprietary  com- 
panies through  the  terminal  company,  but 
that  coming  from  other  companies  is,  how- 
ever, a  large  contribution.  That  no  direct 
profit  is  derived  by  the  owning  companies 
from  the  operation  of  the  terminals  may 
be  true.  But  it  is  not  dear  that  the  pro* 
prietary  companies  do  not  make  an  indi- 
rect profit  through  ownership  of  obliga- 
tions of  the  absorbed  companies. 

That  through  their  ownership  and  exdifr 
sive  control  tiiiey  are  in  possession  of  ad 
vantages  in  respect  to  the  enormous  traflle 
which  must  use  the  St.  Louis  gateway  is 
undeniable.  That  the  proprietary  com- 
panies have  not  avaUed  themselves  of  the  ^ 
full  measure  of  their  power  to  impede  free 
competition  of  outside  companies  may  be 
true.  Aside  from  their  power  under  all 
of  the  conditions  to  exclude  independent 
entrance  to  the  city  by  any  outside  com- 
pany, their  control  has  resulted  in  certain 
methods  which  are  not  consistent  with 
freedom  of  competition.  To  these  acta  wa 
shall  refer  later.  ^ 

We  are  not  unmindful  of  the  essential  c 
difl'erence* between  terminal  systems  pr<^  • 
erly  so  described  and  railroad  transport 
tion  companies.  The  first  are  but  instru- 
mentalities which  assist  the  latter  in  the 
transfer  of  traffic  between  different  lines, 
and  in  the  collection  and  distribution  of 
traffic  They  are  a  modem  evolution  in 
the  doing  of  railroad  business,  and  are  of 
the  greatest  public  utility.  They,  under 
proper  conditions,  do  not  restrain,  but  pnh 
mote,  commerce. 

The  argument  that  the  combination  of 
the  instrumentalities  operated  l^  the  ter- 
minal company  with  those  of  the  Mer- 
chants' Bridge  Company  was  a  combina- 
tion of  two  competing  lines  of  railroad, 
such  as  was  condemned  in  Northern  Se- 
curities Co.  v.  United  States,  198  U.  8. 
197,  48  L.  ed.  679,  24  Sup.  Ct  Rep.  48«| 
is  not  well  founded.  This  combination,  if 
properly  regarded  as  of  parallel  and  com- 
peting lines,  would  have  been  obnoxious  to 
the  17th  section  of  the  Constitution  of  Mia- 
souri.  For  the  purpose  of  enforcing  this 
Missouri  prohibition,  the  state  instituted  a 
proceeding  to  dissolve  the  combination  of 
the  properties  of  the  Merchants'  Bridge 
Terminal  Railroad  Company  with  the  Ter- 
minal Railroad  Association  of  St.  Lonia, 
upon  the  ground  that  the  railroads  oper- 
ated by  those  oompanies  were  parallel  and 
competing  lines  of  railroad.  Relief  was 
denied.  The  Missouri  court  held  that  the 
merger  of  mere  railway  terminals  used  to 
facilitate  the  public  convenience  1^  the 
trmnaf er  of  oaia  from  one  lino  of  listn^ 
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to  mnotlMr,  and  InstmrnentalitlM  for  tlm 
distribution  or  gathering  of  traffle,  freight 
or  passenger,  among  scattered  industries, 
or  to  different  business  centers  of  a  great 
eity,  were  not  properly  railroad  companies 
within  the  reasonable  meaning  of  the  stat- 
utes forbidding  combinations  between  com- 
peting or  parallel  lines  of  railroad.  Re- 
ferring to  the  legitimate  use  of  terminal 
eompanies,  the  Missouri  court  said: 

''A  more  effectual  means  of  keeping  com- 
petition up  to  the  highest  point  between 
^  parallel  or  competing  lines  could  not  be 
^  devised*     The    destruction   of   the   system 
•  would  ^result  in  compelling  the  shipper  to 
employ   the   railroad   with   which   he   has 
switeh  eonnection,  or  else  cart  his  product 
to  a  distant  part  of  the  eity,  at  a  cost  pos- 
sibly as  great  as  the  railroad  tariff. 

"61  Louis  is  a  eity  of  great  magnitude 
in  the  extent  of  its  area,  its  population, 
and  its  manufacturing  and  other  business. 
A  Teiy  large  number  of  trunk-line  rail- 
roads oonrerge  in  this  city.  In  the  brief  of 
one  of  the  well-informed  counsel  in  this 
ease  it  is  said  that  St.  Louis  is  one  of  the 
largest  railroad  centers  in  the  world.  Sup- 
pose it  were  required  of  every  railroad  com- 
pany to  effect  its  entrance  to  the  eity  as 
best  it  eould  and  establish  its  own  ter- 
minal facilities,  we  would  have  a  large 
number  of  passenger  stations,  freight  de- 
pots and  switch  yards  scattered  all  over 
the  vast  area,  and  innumerable  vehicles 
employed  in  hauling  passengers  and  freight 
to  and  from  those  stations  and  depots.  Or 
suppose  it  became  necessary  in  the  ex- 
igency of  commerce  that  all  in-coming 
trains  should  reach  a  common  focus,  but 
every  railroad  company  provide  its  own 
track;  then  not  only  would  the  expense  of 
obtaining  the  necessary  rights  of  way  be 
so  enormous  as  to  amount  to  the  exclusion 
of  all  but  a  few  of  the  strongest  roads,  but, 
if  it  could  be  accomplished,  the  eity  would 
be  cut  to  pieces  with  the  many  lines  of 
railroad  intersecting  it  in  every  direction, 
and  thus  the  greatest  agency  of  conuneroe 
would  become  the  greatest  burden."  182 
Mo.  284,  299,  81  S.  W.  396. 

Among  the  cases  in  which  the  public 
utility  of  such  companies  has  been  recog- 
Bused  are:  Bridwell  v.  Gate  City  Terminal 
Go.  127  Ga.  520,  10  L.R.A.(N.S.)  909,  66 
8.  B.  024;  Indianapolis  Union  R.  Co.  v. 
Cooper,  6  Ind.  App.  202,  33  N.  E.  219; 
State  ex  reL  Little  v.  Martin,  61  Kan.  462, 
S3  Pae.  9;  Worcester  v.  Norwich  A;  W.  R. 
Co.  109  Mass.  103;  Fort-street  Union  De- 
pot Co.  v.  Morton,  83  Mich.  266,  47  N.  W. 
228;  State  v.  St  Paul  Union  Depot  Co.  42 
lOnn.  142,  6  L.R.A.  234,  43  N.  W.  840; 
Byan  v.  Louisville  &  N.  Terminal  Co.  102 
ImuL  124,  46  L.ILA.  303,  60  8.  W.  744. 
3t  S.  C— 83. 


e 
*  While,  therefore,  the  mere  oomblning  of  • 
several  independent  terminal  systems  into 
one  may  not  operate  as  a  restraint  upon 
the  interstate  commerce  which  must  use 
them,  yet  there  may  be  conditions  which 
will  bring  sueh  a  combination  under  the 
prohibition  of  the  Sherman  act.  The  one 
in  question,  counsel  say,  is  not  antagonistic 
to,  but  in  harmony  with,  the  anti-trust  act, 
"because  it  expands  competition  by  extend- 
ing equal  eonveniences  and  advantages  to 
all  shippers  located  upon  each  of  the  three 
systems  for  all  traffie  to  and  from  St. 
Louis;  expedites  and  economizes  the  serv* 
ice."  It  is  justified,  they  argue,  by:  "(1) 
The  physical  or  topographical  conditions 
peculiar  to  the  locality;  by  (2)  its  com- 
mercial, industrial,  and  railroad  develop- 
ment and  history;  by  (3)  public  opinion 
expressed  legislatively  and  judicially;  and 
(4)  by  the  judgment  of  experienced  rail- 
road  engineers  and  managers."  From 
which  consideration  the  same  counsel  say 
that  the  issue  presented  by  this  record  is, 
"whether  the  common  control  or  ownership 
of  all  the  terminal  facilities  (mechanical 
devices  for  the  exchange,  receipt,  and  dis- 
tribution of  traffic)  of  a  large  conunercial 
and  manufacturing  center  by  all  of  the 
railroad  companies,  and  for  the  benefit  of 
all  upon  equal  terms  and  facilities,  witli- 
out  discrimination,  is  condemned  by  the 
Sherman  aet.** 

Let  us  analyse  the  proposition  included 
in  the  issue,  as  stated  by  counsel,  quoted 
above:  Counsel  assume  tiiat  the  combined 
terminals  have  come  under  a  "common  con- 
trol or  ownership."  But  this  is  not  the 
case.  That  the  instrumentalities  so  com* 
bined  are  not  jointly  owned  or  managed  by 
all  of  the  companies  compelled  to  use  them 
is  a  significant  fact  which  must  be  taken 
into  account  for  the  purpose  of  determin- 
ing whether  there  has  been  a  violation  of 
the  anti-trust  act.  The  control  and  own- 
ership is  that  of  the  fourteen  roads  which 
are  defendants.  The  railroad  qrstems  and 
the  coal  roads  eonverging  at  St.  Louis,  ^ 
which  are  not  associated  with  the  proprie-o 
tary  companies,  are* under  compulsion  to* 
use  the  terminal  system,  and  yet  have  no 
voice  in  its  controL 

It  cannot  be  controverted  that,  in  ordi- 
nary circumstances,  a  number  of  independ- 
ent companies  might  combine  for  the  pur- 
pose of  controlling  or  acquiring  terminals 
for  their  common  but  exclusive  use.  In 
such  cases  other  companies  might  be  ad- 
mitted upon  terms  or  excluded  altogether. 
If  sueh  terms  were  too  onerous,  there  would 
ordinarily  remain  the  right  and  power  to 
construct  their  own  terminals.  But  the 
situation  at  St.  Louis  is  most  extraordi- 
nary, and  we  base  our  eondusion  in  thii 
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taMp  In  a  large  measure,  upon  that  fact. 
The  ''physical  or  topographical  eondition 
peculiar  to  the  locality,**  which  is  advanced 
as  a  prime  Justification  for  a  unified  sys- 
tem of  terminals,  constitutes  a  most  ob- 
Tious  reason  why  such  a  unified  system  is 
an  obstacle,  a  hindrance,  and  a  restriction 
upon  interstate  commerce,  unless  it  is  the 
impartial  agent  of  all  who,  owing  to  con- 
ditions, are  under  such  compulsion,  as  here 
exists,  to  use  its  facilities.  The  witness 
upon  whom  the  defendants  chiefly  rely  to 
uphold  the  adrantages  of  the  unified  sys- 
tem which  has  been  constructed,  Mr.  Al- 
bert L.  Perkins,  gives  this  as  his  unquali- 
fied judgmenl  He  was  and  is  an  expe- 
rienced railroad  engineer  and  manager  and 
is  the  railway  expert  of  the  municipal 
bridge  and  terminal  board,  a  commission 
appointed  under  a  city  ordinance,  headed 
by  the  mayor,  to  study  and  report  legisla- 
tion needed  to  relieve  the  terminal  condi- 
tions of  St.  Louis.  From  his  study  of  the 
local  situation  he  expresses  the  opinion 
that  the  terminals  of  railway  lines  in  any 
large  city  should  be  unified  as  far  as  pos- 
sible, and  that  such  unification  may  be  of 
the  greatest  public  utility  and  of  immeas- 
ureable  advantage  to  commerce,  state  and 
interstate.  Neither  does  he  find  in  the  con- 
ditions at  St.  Louis  any  insurmountable 
9  objection  to  such  unification.  The  witness, 
§  however,  points  out  that  such  a  terminal 
*  company  should  be  the  agent  of  every^eom- 
pany,  and,  furthermore,  that  its  service 
should  not  be  for  profit  or  gain«  In  short, 
that  every  railroad  using  the  service  should 
be  a  joint  owner  and  equally  interested  in 
the  control  and  management.  This,  he 
thinks,  will  serve  the  greatest  possible  econ- 
omy, and  will  give  the  most  efficient  serv- 
ice without  discrimination.  When  thus 
jointly  owned  and  controlled,  whether 
through  the  mediiun  of  a  mere  holding  or 
operating  company,  such  as  the  terminal 
company  is,  or  by  other  means,  the  facili- 
ties would  belong  to  each  relatively  to  its 
own  business,  and  delivery  would  be  made 
by  each  company  over  its  own  tracks  to 
connecting  lines  or  places  of  destination  in 
the  city.  The  charge  for  the  haul  thus 
kngthened  would  then  be  properly  absorbed 
by  the  through  rate,  leaving  nothing  to  be 
added  to  that  to  be  charged  the  shipper 
or  consignee  but  switching  and  storage 
aharges  proper. 

The  terminal  properties  in  question  are 
not  so  controlled  and  managed,  in  view  of 
the  inherent  local  conditions,  as  to  escape 
condemnation  as  a  restraint  upon  com- 
merce. They  are  not  under  a  common  con- 
trol and  ownership.  Nor  can  this  be 
brought  about  unless  the  prohibition 
■galBst  the  admission,  of  other  companies 


to  such  control  Is  stricken  out  and  pr^ 
vision  made  for  the  admission  of  any  com* 
pany  to  an  equal  eontrol  and  management 
upon  an  equal  basis  with  the  present  pro* 
prietary  companies. 

There  are  certain  practices  of  this  ter* 
minal  company  which  operate  to  the  dis- 
advantage of  the  commerce  which  must 
cross  the  river  at  Bt.  Louis,  and  of  non- 
proprietary railroad  lines  compelled  to  use 
its  facilities.  One  of  them  grows  out  of 
the  fact  that  the  terminal  company  is  a 
terminal  company  and  something  more.  It 
does  not  confine  itself  to  supplying  and 
operating  mere  facilities  for  the  interchange 
of  traffic  between  railroads,^  and  to  assist- 
ance in  the  collecting  and  distributing  of  |, 
traffic  for  the  carrier  companies.  It,  as  o 
well  as  several  of  the  absorbed*  terminal  • 
companies,  was  organized  under  ordinary 
railroad  charters.  If  the  combination  which 
has  occurred  is  to  escape  condemnation  as 
a  combination  of  parallel  and  competing 
railroad  companies,  it  is  because  of  the  ea- 
sential  difference  between  railroad  and  ter* 
minal  companies  proper, — difl'erences  point- 
ed oiit  by  the  Missouri  supreme  court  in  the 
case  heretofore  referred  to.  Indeed,  the 
defense  to  this  proceeding  is  based  upon 
the  insistence  that  the  terminal  company 
is  solely  engaged  in  operating  terminid 
facilities,  defined  in  the  briefs  "as  mechanic- 
al devices  for  the  exchange,  receipt,  and 
distribution  of  traffic."  This  terminal  com- 
pany, in  addition  to  its  schedule  for  ter- 
minal charges  proper,  such  as  switching, 
warehousing,  etc,  files  its  rate-sheets  for 
the  transportation  of  every  class  of  mer- 
chandise from  the  termini  of  the  railroads 
on  the  Illinois  side  of  the  river  to  destina- 
tions across  the  river,  over  its  lines.  These 
rates  are  applied  to  all  traffic  destined  to 
cross  the  river,  with  certain  exceptions  to 
which  we  shall  later  refer,  which  originates 
within  an  irregular  area  of  which  St.  Louis 
is  the  center,  and  having  a  diameter  of 
from  1  to  200  miles.  This  arbitraiy  oper« 
ates  to  cast  a  burden  upon  short  hauls, 
which  has  led  to  much  complaint,  as  be- 
ing both  discriminatory  and  extortionate. 
An  exception  is  made  as  to  traffic  origi- 
nating within  so  much  of  this  area  as  con- 
stitutes what  is  called  "Green  Line  terrl- 
tory,**  or  which  is  destined  to  points  with- 
in "Green  Line  territory.*  This  seems  te 
be  based  upon  competitive  conditions  caused 
by  the  great  toll  railway  bridge  at  Mem- 
phis, Tennessee,  the  bridge  toll  being  treated 
by  lines  using  the  bridge  as  a  part  of  the 
through  rate. 

Another  exception  to  the  rule  imposing 
this  arbitrary  is  that  it  does  not  apply  te 
traffic  which  originates  in  East  St.  Louks, 
whether  it  is  destined  to  cross  the  river  sr 
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aot    The  TcmMn  for  this  «xemptioii,  where 
OBiieh  traffic  does  eroM  the  riter,  is  not  ap- 

•  parent.  Poeeibly,  it  may  be  eaid^that  it  is 
beeause  the  traffic  of  St.  Louie  and  East 
St.  Lonie  should  be  treated  as  arising  in 
the  same  commercial  area.  But  this  rea- 
son does  not  seem  to  apply  to  the  traffic 
originating  in  St.  Louis,  which  is  bound 
east,  though  that  of  East  St.  Louis  is  al- 
together free  from  this  arbitrary  charge. 
The  effect  of  this  arbitrary  discrimination 
is  obviously  injurious  to  the  commerce  and 
manufacturers  of  St.  Louis,  and  is  among 
the  chief  causes  of  complaint  against  the 
terminal  company.  Mr.  Perkins,  to  whom 
we  hare  before  referred  as  a  capable  and 
impartial  expert,  says  of  the  consequence 
of  this  curious  exception  out  of  the  100- 
mile  area  rule,  that  "^e  effect  of  these 
charges  was,  of  course,  to  put  the  man  do- 
ing business  in  St.  Louis  at  a  disadvantage 
to  that  extent  with  the  man  doing  business 
at  East  St.  Louis  on  his  eastern  business," 
Again  he  says,  that  the  practical  opera- 
tion was  to  give  East  St.  Louis  a  distinct 
advantage  in  the  manufacturing  lines.  An- 
other practice  which  marks  this  terminal 
oompany  as  a  transportation  company  which 
interposed  itself  between  railroads  having 
their  termini  on  opposite  sides  of  the  river, 
and  between  the  city  itself  and  the  roads 
terminating  on  the  east  side  of  the  river, 
k  that  all  traffic  destined  to  cross  the 
river  at  St.  Louis,  whether  bound  east  or 
west,  or  destined  for  the  city  if  coming 
from  the  east,  Is  billed  only  to  East  St. 
Louis,  and  there  rebilled  to  destination. 

The  practice  of  rebilling  and  of  making 
a  distinct  hauling  charge  is  an  evident  sur- 
vival of  the  methods  which  existed  when 
the  eastern  lines  had  no  termini  in  SI 
Looia.  They  then  billed  to  East  St  Louis, 
and  there  turned  the  traffle  over  to  one  of 
the  existing  terminal  companies,  who  made 
their  own  specific  charges  for  the  haul  to 
places  of  delivery  within  the  city.  The 
practioe  has  been  continued  after  the  rea- 
son  for  it  has  disappeared.  The  effect  of 
this  practice  of  rebilling  at  East  SI  Louis 
o  and  of  imposing  this  arbitrary  upon  traffic 

•  originating  within*  100  miles  of  the  city, 
destined  to  cross  the  river,  seems  to  have 
been  also  applied  to  the  large  coal  traffic 
between  the  Illinois  coal  mines,  upon  which 
the  city  is  largely  dependent. 

We  come  now  to  the  remedy.  In  deter- 
mining what  this  should  be,  we,  as  said  by 
tfak  oourt  in  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  78,  65  L.  ed.  619,  34 
L.R.A.(N.S.)  834,  81  Sup.  Ct  Rep.  602, 
must  not  overlook  the  fact  that  in  apply- 
ing a  remedy  "injury  to  the  public  by  the 
prevention  of  an  undue  restraint  on  or  the 


monopolization  of  triUle  or  eommeree  ia 
the  foundation  upon  which  the  prohibitions 
of  the  statute  rest;  and,  moreover,  that 
one  of  the  fundamental  purposes  of  the 
statute  is  to  protect,  not  to  destroy,  rights 
of  property.''  If,  as  we  have  already  said, 
the  combination  of  two  or  more  mere  ter- 
minal companies  into  a  single  system  does 
not  violate  the  prohibition  of  the  statute 
against  contracts  and  combinations  in  re- 
straint of  interstate  commerce,  it  is  be- 
cause such  a  combination  may  be  of  the 
greatest  public  utility.  But  when,  as  here^ 
the  inherent  conditions  are  such  as  to  pro- 
hibit any  other  reasonable  means  of  enter- 
ing the  city,  the  combination  of  every  such 
facility  under  the  exclusive  ownership  and 
control  of  less  than  all  of  the  companies 
under  compulsion  to  use  them  violates  both 
the  first  and  second  sections  of  the  act,  in 
that  it  constitutes  a  contract  or  combina- 
tion in  restraint  of  commerce  among  the 
states,  and  an  attempt  to  monopolize  com- 
merce among  the  states  which  must  pass 
through  the  gateway  at  SI  Louis. 

The  government  has  urged  a  dissolution 
of  the  combination  between  the  terminal 
oompany,  the  Merchants'  Bridge  Terminal 
Company,  and  the  Wiggins  Ferry  Company. 
That  remedy  may  be  necessary  unless  one 
equally  adequate  can  be  applied. 

But  the  illegal  restraint  upon  commerce 
among  the  states  which  we  here  find  to 
exist  consists  In  the  possession  acquired  l^ 
the  proprietary  oompanies  through  the  ^ 
^means  and  with  the  object  we  have  stated,  • 
ef  dominating  commerce  among  the  states, 
carried  on  by  other  railroads  entering  or 
seeking  to  enter  the  city  of  SI  Louis,  and 
by  which  such  railroads  are  compelled  eith- 
er to  desist  from  carrying  on  interstato 
eommeree,  or  to  do  so  upon  the  terms  im- 
posed by  the  proprietary  companies.  This 
control  and  possession  oonstitute  such  a 
grip  upon  the  commerce  of  St.  Louis  and 
eommeree  which  must  cross  the  river  there, 
whether  coming  from  the  east  or  west,  as 
to  be  both  an  illegal  restraint  and  an  at- 
tempt to  monopoliaa. 

The  power  resulting  from  the  combina- 
tion, even  before  completed  by  the  acquisi- 
tion of  the  Wiggins  Ferry  Company  and 
its  related  terminals,  was  exhibited  whom 
the  Rock  Island  sought  an  independent  en- 
tranee. 

Some  of  its  abuses  are  shown  by  the  im- 
position of  the  arbitrary  hauling  charge 
imposed  upon  the  artificially  limited  trade 
districts  described.  II  is  shown  also  1^ 
the  maintenance  of  the  system  of  billing 
traffic  destined  to  cross  the  river  at  SI 
Louis,  either  east  or  west,  or  to  St  Louis, 
if  from   points  on  the  east  side  of  the 
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pmetiee  io  gaffing  and  nniTenal 
M  to  praetieal^  "eliminate  St.  LouIb  from 
the  railroad  map,*'  to  quote  the  graphio,  if 
«ctra¥agant»  langnage  of  couneel  for  the 
United  Statea,  as  reepeets  the  great  traffic 
•abject  to  the  regolation« 

Plainly  the  combination  which  has  oe- 
enrred  would  not  be  an  illegal  restraint 
under  the  terms  of  the  statute  if  it  were 
what  is  claimed  for  it,  a  proper  terminal 
association  acting  as  the  impartial  agent 
of  erery  line  which  is  under  compulsion  to 
use  its  instrumentalities.  If,  as  we  have 
pointed  out,  the  yiolation  of  the  statute, 
in  view  of  the  inherent  physical  conditions, 
grows  out  of  administrative  conditions 
which  may  be  eliminated  and  the  obvious 
advantages  of  unification  preserved,  such  a 
modification  of  the  agreement  between  the 
terminal  company  and  the  proprietary  com- 
^  panics  as  shall  constitute  the  former  the 
^  bona  fide  agent  and  servant  of  every  rail- 
*  road  line  which*shall  use  its  facilities,  and 
an  inhibition  of  certain  methods  of  ad- 
ministration to  which  we  have  referred, 
will  amply  vindicate  the  wise  purpose  of 
the  statute,  and  will  preserve  to  the  pub- 
lic a  system  of  great  public  advantage. 

These  considerations  lead  to  a  reversal 
of  the  decree  dismissing  the  bill.  This  is 
accordingly  adjudged,  and  the  case  is  re- 
manded to  the  district  court,  with  direc- 
tions that  a  decree  be  there  entered  direct- 
ing the  parties  to  submit  to  the  court,  with- 
in ninety  days  after  receipt  of  mandate,  a 
plan  for  the  reorganization  of  the  contract 
between  the  fourteen  defendant  railroad 
companies  and  the  terminal  company, 
which  we  have  pointed  out  as  bringing  the 
combination  within  the  inhibition  of  the 
statute. 

First.  By  providing  for  the  admission 
of  any  existing  or  future  railroad  to  Joint 
ownership  and  control  of  the  combined 
terminal  properties,  upon  such  Just  and 
reasonable  terms  as  shall  place  such  apply- 
ing company  upon  a  plane  of  equality  in 
respect  of  benefits  and  burdens  with  the 
present  proprietary  companies. 

Second.  Such  plan  of  reorganization 
must  also  provide  definitely  for  the  use  of 
the  terminal  facilities  by  any  other  rail- 
road not  electing  to  become  a  Joint  owner, 
upon  such  just  and  reasonable  terms  and 
regulations  as  will,  in  respect  of  use,  char- 
acter, and  cost  of  service,  plooe  every  such 
company  upon  as  nearly  an  equal  plane  as 
may  be  with  respect  to  expenses  and 
charges  as  that  occupied  by  the  proprietary 
companies. 

Third.  By  eliminating  from  the  present 
agreement  between  the  terminal  company 
and  the  proprietary  companies  any  provi- 


wUm  which  Aeatiicto  taif  audi  company  la 
the  use  of  the  laeilitiea  of  the  terminal 
company. 

Fourth.  By  providing  for  the  complete 
abolition  of  the  existing  practice  of  billing 
to  East  St.  Louis,  or  other  junction  points, 
and  then  rebilling  traffic  destined  to  St. 
Louis,  or  to  points  beyond.  ^ 

Fifth.  By  providing  for  the  abolitions 
of  any  special  oi^so-called  arbitrary  charge  • 
for  the  use  of  the  terminal  facilities  in  re- 
spect of  traffic  originating  within  the  so- 
called  100-mile  area,  that  is  not  equally 
and  in  like  manner  applied  in  respect  of 
all  other  traffic  of  a  like  character  origi- 
nating outside  of  that  area. 

Sixth.  By  providing  that  any  disagree- 
ment between  any  company  applying  to  be- 
come a  joint  owner  or  user,  as  herein  pro- 
vided for,  and  the  terminal  or  proprietary 
companiea,  which  shall  arise  after  a  fini^ 
decree  in  this  cause,  may  be  submitted  to 
the  district  court,  upon  a  petition  filed  in 
this  cause,  subject  to  review  by  appieal  in 
the  usual  manner. 

Seventh.  To  avoid  any  possible  misap- 
prehension, the  decree  should  also  contain 
a  provision  that  nothing  therein  shall  bo 
taken  to  affect  in  any  wise  or  at  any  time 
the  power  of  the  Interstate  Commerce  Con^ 
mission  over  the  rates  to  be  charged  by  tho 
terminal  company,  or  the  mode  of  billing 
traffic  passing  over  its  lines,  or  the  estab- 
lishing of  joint  through  rates  or  routea 
over  its  lines,  or  any  other  power  conferred 
by  law  upon  such  Commission. 

Upon  failure  of  the  parties  to  come  to 
an  agreement  which  is  in  substantial  ao- 
cord  with  this  opinion  and  decree,  the  court 
will,  after  hearing  the  parties  upon  a  plan 
for  the  dissolution  of  the  combination  be- 
tween  the  terminal  company,  the  Wiggins 
Ferry  Company,  the  Merchants'  Bridge 
Company,  and  the  several  terminal  com- 
panies related  to  the  Ferry  and  Merchants^ 
Bridge  Company,  make  such  order  and  de- 
cree for  the  complete  disjoinder  of  tlie 
three  systems,  and  their  future  operation 
as  independent  systems,  as  may  be  neces- 
sary, enjoining  the  defendants,  singly  and 
collectively,  from  any  exercise  of  control 
or  dominion  over  either  of  the  said  termi- 
nal systems,  or  their  related  constituent 
companies,  through  lease,  purchase,  or  stock 
control,  and  enjoining  the  defendants  from 
voting  any  share  in  any  of  said  companies^ 
or  receiving  dividends,  directly  or  indirect- *J 
ly,  or  from  any  futars*combination  of  the* 
said  systems,  in  evasion  of  such  decree  or 
any  part  thereof. 

Mr.  Justice  Holmes  took  no  part  in  tho 
hearing  or  determination  of  this 
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IVBHOVS  OffOllOBS  AMD  MOS  munWBMBM  OB 

Qumor,  OicAHA,  &  Kansas  drr  Rail- 

BOAD  OoifPANT,  Plaintiff  in  Error,  T.  Osa 

T.  Shohonkt.    [No.  497.] 

In  Error  to  tho  Supreme  Court  of  the 
State  of  Misaouri. 

See  same  case  below,  281  Mo.  131.  132  S. 
W.  1059.  Ann.  Cas.  1912A,  1143. 

Mr.  John  A.  Eaton  for  plaintiff  in  error. 

Mr*  L  K.  Watson  for  defendant  in  ei^ 
ror. 

October  23,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Wat- 
ers-Pierce Oil  Go.  T.  Texas,  212  U.  8.  112, 
116,  117,  53  L.  ed.  431,  433,  434,  29  Sup. 
Ci.  Rep.  227;  Leathe  ▼.  Thomas,  207  U. 
&  93,  62  L.  ed.  118,  28  Sup.  Ct  Rep.  30; 
Giles  ▼.  Teasley,  193  U.  S.  146,  48  L.  ed. 
666,  24  Sup.  Gt  Rep.  859;  Eustis  T.  Hol- 
ies, 150  U.  S.  361,  37  L.  ed.  1111,  14  Sup. 
Ct  Rep.  131* 

YcDirG  How,  SoicvTiHSS  Enowif  as  Yeuno 
Chow,  Appellant,  v.  Habt  H.  Nobth, 
United  States  Commissioner  of  Immi- 
gration, etc,  et  al.  [No.  624.] 
Appeal  from  the  Circuit  Court  of  the 
United  States  for  ths  Northern  District  of 
California. 

Messrs.  Carroll  Cook,  Arthur  A.  Birney, 
and  Henry  F.  Woodard  for  appellant. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Harr 
for  appellees. 

October  23,  1911.  Per  Owriam:  Dis- 
missed for  the  want  of  jurisdiction.  Far- 
rell  T.  O'Brien  (O'Callaghan  ▼.  O'Brien) 
199  U.  S.  100,  50  L.  ed.  101,  26  Sup.  Ct 
Rep.  727;  David  Kaufman  k  Sons  Co.  ▼. 
Smith,  216  U.  S.  610,  64  L.  ed.  636,  30 
Sup.  Ct  Rep.  419;  Fong  Yue  Ting  v.  Unit- 
ed States,  149  U.  S.  698,  716,  37  L.  ed. 
905,  914,  18  Sup.  Ct  Rep.  1016;  §  14  of 
act  of  May  6,  1882  (22  Stat  at  L.  61, 
ehap.  126»  U.  S.  Comp.  SUt  1901,  p.  1333). 


W.   8.   BBTAif,   Appellant   v.   Bliss-Cook 
Oak  CoMFAirr  et  al.    [No.  635.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Eighth  Circuit 


nnposno  ov  nr  this  BDinoai 


See  same  case  below.  101  0.  0.  A.  577,  178 
Fed.  217. 

Mr.  Julian  Laughlin  for  appellant 

Messrs.  John  B.  Jones  and  George  B. 
Rose  for  appellees. 

October  23,  1911.  Per  Curiam  f  Dis- 
missed for  the  want  of  Jurisdiction.  Louis- 
▼Ule  4  N.  R.  Co.  ▼.  Mottley,  211  U.  S. 
149,  63  U  ed.  126,  29  Sup.  Ct  Rep.  42; 
Macfadden  ▼.  United  States,  213  U.  &  289» 
63  Lb  ed.  801,  29  Sup.  Ct  Rep.  490. 


W.   8.    Bbtah,    Appellant   ▼•   Bdwdi   SL 

Latkan.     [No.  636.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

See  same  case  below.  101 C.  0.  A.  577, 178 
Fed.  217. 

Mr.  Julian  Laughlin  for  appellant 

Messrs.  U.  M.  Rose,  W.  E.  Hemingway, 
George  B.  Rose,  J.  F.  Loughborough,  and 
E.  H.  Adams  for  appellee. 

October  23,  1911.  Per  Curiam:  Dis* 
missed  for  the  want  of  jurisdiction.  Louis* 
ville  ft  N.  R.  Co.  ▼.  Mottley,  211  U.  S.  149, 
63  L.  ed.  126,  29  Sup.  Ct.  Rep.  42;  Mac* 
fadden  t.  United  States,  213  U.  S.  288,  63 
L.  ed.  801,  29  Sup.  Ct  Rep.  490. 


W.    8.    Bbtait,    Appellant    ▼.    Wilixav 

Bagwell.     [No.  637.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

See  same  case  below,  101  O.  C.  A.  577, 178 
Fed.  217. 

Mr.  Julian  Laughlin  for  appellant 

Messrs.  U.  M.  Rose,  W.  E.  Hemingway, 
George  B.  Rose,  and  J.  F.  Loughborough 
for  appellee. 

October  23,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Louis- 
ville A  N.  R.  Co.  ▼.  Mottley,  211  U.  8. 
149,  63  L.  ed.  126,  29  Sup.  Ct  Rep.  42; 
Macfadden  v.  United  States,  213  U.  S.  288, 
63  L.  ed.  801,  29  Sup.  Ct  Rep.  490. 
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Marcus  G.  Rzdeb,  Appellant,  ▼.  Blibs- 
CooK  Oak  Ck)MPAirr  et  al.  [No.  638.] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Eighth  Circuit. 
See  same  case  below,  101  C.  C.  A.  577,  178 

Fed.  217. 
Mr.  Julian  Laughlln  for  appellant 

Messrs.  John  B.  Jones  and  George  B. 
Rose  for  appellees. 

October  23,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Louis- 
▼iUe  &  N.  R.  Co.  ▼.  Mottley,  211  U.  S.  149, 
53  L.  ed.  126,  29  Sup.  Ct.  Rep.  42;  Mao- 
fadden  ▼.  United  States,  213  U.  S.  288,  63 
L.  ed.  801,  29  Sup.  Ct  Rep.  490. 


S.  L.  MosEB,  Appellant,  v.  Edwin  S.  Lay- 
van.     [No.  639.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  EUfhth  Circuit 
See  same  case  below,  101  C.  C.  A.  577. 178 
Fed.  217. 

Mr.  Julian  Laughlin  for  appellant 
Messrs.    U.  M.  Rose,  W.  £.  Hemingway, 
George  B.  Rose,  J.  F.  Loughborough,  and 
E.  H.  Adams  for  appellee. 

October  23,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Louis- 
ville k  N.  R.  Co.  ▼.  Mottley,  211  U.  S. 
149,  63  L.  ed.  126,  29  Sup.  Ct  Rep.  42; 
Macfadden  ▼.  United  States,  218  U.  S.  288, 
63  L.  ed.  801,  29  Sup.  Ct  Rep.  490. 


Elizabbth  Cassidt  et  aL,  Plaintiffs  In  Er- 
ror, ▼.  People  of  the  State  of  Colo- 

BADO   ON    THE    RELATION    OF   THE   AtTOB" 

KET  Gbne&al  of  Colorado.     [No.  713.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Colorado. 

See  same  case  below,  60  Colo.  603.  117 
Pac.  367. 

Mr.  Henry  J.  Hersej  for  plaintiffs  in 
•rror. 

Messrs.  George  Q.  Richmond,  Benjamin 
Griffith,  Henry  A.  Lindsley,  and  Frederic 
D.  McKenney  for  defendants  in  error. 

October  23,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Far- 
rell  T.  O'Brien  (O'Callaghaa  ▼.  OTBrien) 
199  U.  a  100,  60  L.  ed.  107,  25  Sup.  Ct 
Rep.  727;  BaTid  Kaufman  ft  Sons  Co.  ▼. 
Smith,  216  U.  8.  610,  64  L.  ed.  636,  30 
8u^.  Ct  Rep.  419;  Elder  ▼.  Colorado,  204 
U.  S.  85,  61  L.  ed.  381,  27  Sup.  Ct  Rep. 
223.  

J.    A.    SoBiyzir    Compakt,    Appellant,    T. 

Rice-Stiz  Dbt  Goods  Coicpant.     [No. 

299.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sighth  Circuit 

See  same  case  below.  91  C.  0.  A.  476, 165 
Fed.  689. 


Messrs.  Arthur  ▼.  Briesen  and  Hans  t. 
Briesen  for  appellant 

Messrs.  Frederick  W.  Lehmann  and  S. 
L.  Swarts  for  appellee. 

October  23,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Far- 
rell  T.  O'Brien  (O'Callaghan  ▼.  O'Brien) 
199  U.  &  100,  50  L.  ed.  107,  25  Sup.  Ct 
Rep.  727;  Dayid  Kaufman  4  Sons  Co.  t. 
Smith,  216  U.  S.  610,  54  L.  ed.  636,  80 
Sup.  Ct  Rep.  419;  section  6  of  act  of 
March  3,  1891  (26  Stat  at  L.  828,  chap. 
517,  U.  S.  Comp.  Stat  1901,  p.  549).  And 
see  Hutchinson  P.  &  Co.  v.  Loewy,  217  U. 
S.  457,  54  L.  ed.  838,  30  Sup.  Ct  Rep. 
613. 

Mm  Bebcram,  Plaintiff  in  Error,  t.  Unit- 
ed States,     [No.  413.] 
In  Error  to  the  Supreme  Court  of  tht 
Philippine  Islands. 
See  same  case  below,  15  Philippine,  272. 
Mr.   William  J.  Rhode  for  plaintiff  in 
error. 

The  Attorney  General  and  Assistant  At- 
torney General  Harr  for  defendant  in  er- 
ror. 

October  23,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Far- 
rell  V.  O'Brien  (O'Callaghan  v.  0*Brien) 
199  U.  S.  100,  50  L.  ed.  107,  25  Sup.  Ct 
Rep.  727;  David  Kaufman  ft  Sons  Co.  T. 
Smith,  216  U.  8.  610,  54  L.  ed.  636,  30 
Sup.  Ct.  Rep.  419;  Downes  ▼.  Bidwell,  182 
U.  &  244,  45  L.  ed.  1088,  21  Sup.  Ct  Rep. 
770;  Hawaii  ▼.  Mankiehi,  100  U.  S.  197, 
47  L.  ed.  1016,  23  Sup.  Ct  Rep.  787,  12 
Am.  Crim.  Rep.  465;  Rassmussen  ▼.  Unit- 
ed States,  197  U.  S.  520,  49  L.  ed.  863,  25 
Sup.  Ct  Rep.  514;  Dorr  T.  United  States, 
195  U.  8.  138,  49  L.  ed.  128,  24  Sup.  Ct 
Rep.  808,  1  A.  &  E.  Ann.  Cas.  697;  Grafton 
V.  United  States,  206  U.  S.  333,  61  L.  ed. 
1084,  27  Sup.  Ct  Rep.  749,  11  A.  ft  B. 
Ann.  Cas.  640;  Trono  T.  United  States, 
199  U.  8.  521,  50  L.  ed.  292,  26  Sup.  OL 
Rep.  121,  4  A.  ft  E.  Ann.  Cas.  773. 


Mike  Bebohaic,  Plaintiff  in  Error,  T.  Unit- 

B>  States.     [No.  414.] 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

See  same  case  below,  15  Philippine,  836. 

Mr.  William  J.  Rhode  for  plaintiff  in 
error. 

The  Attorney  General  and  Assistant  At* 
torney  General  Harr  for  defendant  in  er- 
ror. 

October  28,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  Jnrisdiction.  Far- 
rell  ▼.  O'Brien  (O'Callaghan  v.  O'Brien) 
199  U.  &  100,  50  L.  ed.  107,  25  Sup.  Ct 
Rep.  727;  David  Kaufman  ft  Sons  Co.  ▼. 
BaMk.  216  U.  8.  610.  54  L.  ed.  636,  80 
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Sup.  Ct  Bep.  419;  Downes  t.  Bidwell,  182 
U.  S.  244»  45  L.  ed.  1088,  21  Sup.  Ct  Rep. 
770;  Hawaii  ▼.  Mankiohi,  190  U.  S.  197, 
47  L.  ed.  1016,  23  Sup.  Ct.  Rep.  787,  12 
Am.  Crim.  Rep.  466;  RassmuBsen  ▼.  Unit- 
ed States,  197  U.  S.  520,  49  L.  ed.  863, 
25  Sup.  Ct  Rep.  514;  Dorr  r.  United 
States,  195  U.  8.  138,  49  L.  ed.  128,  24 
Sup.  Ct  Rep.  808,  1  A.  4  E.  Ann.  Caa. 
697 ;  Trono  ▼.  United  States,  199  U.  S.  621, 
50  L.  ed.  202,  26  Sup.  Ct  Rep.  121,  4  A. 
k  E.  Ann.  Cas.  778;  Qrafton  ▼.  United 
States,  206  U.  S.  833,  51  L.  ed.  1084,  27 
Sup.  Ct  Rep.  749,  11  A.  &  S.  Ann.  Cas. 
640. 


Robert    Gillajxd,    Plaintiff    in    Error,   ▼• 

United  States.     [No.  361.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  South 
Dakota. 

Messrs.  Louis  W.  Crofoot  and  Melvin 
Grigsby  for  plaintiff  in  error. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

October  24,  1911.  Per  Curiam:  Judg- 
ment reversed  upon  confession  of  error  by 
counsel  for  defendant  in  error,  and  cause 
remanded  for  further  proceedings  in  con- 
formity to  law. 


Sup.  Ct  Rep.  419;  Simon  ▼•  Crafty  181 
U.  a  427,  46  L.  ed.  1165,  21  Sup.  Ct  Rep. 
836;  Twining  t.  New  Jersey,  211  U.  & 
111,  63  L.  ed.  Ill,  29  Sup.  Ct  Rep.  14; 
Felts  ▼.  Murphy,  201  U.  S.  123,  50  U  (mL 
680,  26  Sup.  Ct  Rep.  366. 

David  A.  Oolueb  et  aL,  Plaintiffs  in  Er- 
ror, T.  J.  G.  SiCALTZ  and  Iowa  Railroad 
Land  Company.     [No.  571.] 
In  Error  to  the  Supreme  Court  of  thi 

State  of  Iowa. 

See  same  case  below.  149  Iowa,  230.  128 
N.  W.  896. 

Mr.  F.  T.  Hughes  for  plaintiffs  in  error, 

Messrs.  Charles  A.  Clark  and  T.  M. 
Zink  for  defendants  in  error. 

October  30,  1911.  Per  Owriam:  Dis- 
missed for  the  want  of  jurisdiction.  Han- 
nis  Distilling  Co.  v.  Baltimora,  216  U.  8, 
285,  288,  64  L.  ed.  482,  483,  30  Sup.  Ct 
Rep.  326,  and  cases  cited:  Turner  v.  New 
York,  168  U.  S.  90,  42  L.  ed.  392,  18  Sup. 
Ct  Rep.  38;  Terry  v.  Anderson,  95  U.  & 
628,  24  L.  ed.  365. 


Ex  PABTB:    In  the  Matteb  or  J.  Weslet 
Glasgow,  Petitioner.     [No.  *— --,  Origi- 
nal.] 
Motion  for  leave  to  file  a  petition  for  a 

Writ  of  Habeas  Corpus. 
Mr.  John  C.  Fay  for  petitioner. 
October  30,  1911.    Per  Curiam:  Denied. 

Ex  parte  Mirzan,  119  U.  6.  684,  30  L.  ed. 

513,  7  Sup.  Ct  Rep.  341;  Riggins  v.  United 

States,  199  U.  S.  547,  50  L.  ed.  303,  26 

Sup,  Ct  Rep.  147;  Re  Lincoln,  202  U.  S. 

178,  50  L.  ed.  984,  26  Sup.  Ct  Rep.  602. 


Joseph  R.  Moobs  et  al.,  Plaintiffs  in  Er- 
ror, V.  State  of  New  Jebset.  [No. 
14.] 

In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 

See  same  case  below,  75  N.  J.  Law.  619.  68 
AtL165. 

Mr.  Thomas  P.  Fay  for  plaintiffs  in  er- 
ror. 

Mr.  Edmund  Wilson  for  defendant  in  er- 
ror. 

October  80,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  Jurisdiction.  Far- 
rell  T.  O'Brien  (CCallaghan  v.  O'Brien) 
199  U.  S.  100,  60  L.  ed.  107,  25  Sup.  Ot 
Rep.  727;  David  Kaufman  k  Sons  Co.  v. 
Smith,  216  U.  S.  610,  54  L.  ed.  636,  80 


Meboartilb  Trust  Compaht  et  a!..  Appel- 
lants,   v.  Texas    &    Pagifio    Railway 
CoicPAirr  et  al.  [No.  12.] 
Appeal  from  the  Circuit  Court  of  the 

United  States  for  the  Eastern  District  of 

Louisiana. 
Messrs.    Murphy  J.  Foster  and  WiUian. 

W.  Green  for  appellants. 
Messrs.    John  F.  Dillon,  Charles  E.  Ten 

ner,   W.   B.   Spencer,   and   Charles   Payne 

Fenner  for  appellees. 
Mr.  Walter  Guion  as  amicus  ourus. 
October  30,  1911.    Per  Curiam:    Decree 

aiDrmed  with  costs.     Hemdon  v.  Chicago, 

R.  L  ft  P.  R.  Co.  218  U.  S.  135,  158,  54 

L.  ed.  970,  978,  30  Sup.  Ct  Rep.  633,  and 

cases  eited. 


RoGEB  Shsbicait,  Successor  in  Trust,  and 
D.  H.  Pinney,  Plaintiffs  in  Error,  v.  Lib- 
BTE  GooDwm.    [No.  23.] 
In  Error  to  the  Supreme  Court  of  the 

Territory  of  Arizona. 

See  same  case  below,  12  Aiis.  42.  95  Pac. 
121. 

Messrs.  Walter  Bennett  and  D.  H.  Pin- 
ney for  plaintiffs  in  error. 

Mr.  J.  F.  Wilson  for  defendant  in  ei^ 
ror. 

November  6,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  Jurisdiction.  Idaho 
A  0.  Land  Improv.  Co.  v.  Bradbury,  132  U. 
S.  609,  513,  33  L.  ed.  433,  436,  10  Sup.  Ot 
Rep.  177;  Garsot  v.  Rios  de  Rubio,  209 
U.  S.  284,  62  L.  ed.  794,  28  Sap.  Ct  Ren. 
648. 
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Oct.  Tbbm, 


W.   H.   Tolzivzb   bt   uz.,   Appellants,   ▼• 

Gbkat    Nobthebn    Railway    Compant. 

[No.   7d2.] 

Appeal  from  the  United  Statea  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

See  same  case  below,  109  0.  O.  A.  043,  187 
Fed.  795. 

Mjessrs.  Miles  Poindenter  and  O*  C. 
Moore  for  appellants. 

Mr.  E.  C.  Lindley  for  appelleeb 

NoYember  6,  1911.  Per  Ouriam:  Dis- 
missed for  the  want  of  Jurisdietion.  Weir 
T.  Rountree,  216  U.  S.  607,  54  L.  ed.  635, 
30  Sup.  Ct  Rep.  418  and  cases  cited. 


Chioaoo,  Rook  Islaitd,  ft  PAcmo  Rail- 
way Company,  Plaintiff  in  Error^  r.  C. 
W.  Bbadbuby.     [No.  555.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

See  same  case  below,  149  Iowa,  61,  128 
N.  W.  1. 

Mr.  Carroll  Wright  for  plaintiff  in  er- 
ror. 

Messrs.  Horatio  F.  Dale  and  John  Q. 
Myerly  for  defendant  in  error. 

November  13,  1911.  Per  Curiam:  Dis- 
missed for  the  want  of  jurisdiction.  Mu- 
tual L.  Ins.  Co.  T.  McGrew,  188  U.  S.  291, 
308,  47  L.  ed.  480,  484,  63  L.RJL  88,  23 
Sup.  Ct  Rep.  375;  Farrell  t.  O'Brien 
(O'Callaghan  ▼.  O'Brien)  199  U.  8.  100, 
50  L.  ed.  107,  25  Sup.  Ct.  Rep.  727;  South- 
em  R.  Co.  V.  United  States,  222  U.  S. 
20,  66  Ia  ed.  72,  82  Sup.  Ot  Rep.  2; 
Sddemmer  t.  Buffalo,  R.  &  P.  R.  Co.  205 
U.  S.  1.  51  L.  ed.  681,  27  Sup.  Ot.  Rep.  407, 
and  220  U.  S.  590.  55  L.  ed.  606,  81  Sup. 
Ct  Rep.  561. 

Cohbad  T.  Stbuokmann  and  Ernst  0.  H. 

W.  Waege,  Appellants,  t.  United  States. 

[No.  67.] 

Appeal  from  the  Court  of  Claims. 

See  same  case  below.  44  Ct  OL  202. 

Messrs.  Edward  S.  Hatch,  Vincent  P. 
Donihee*  and  Walter  F.  Welch  for  appel- 
lants. 

The  Attorney  General  and  the  Solicitor 
General   for  appellee. 

December  4^  1911.  Per  Curiam:  Judg- 
ment aflSrmed.  United  States  ▼.  Heinszen, 
206  U.  S.  370,  51  L.  ed.  1098,  27  Sup.  Ct 
Rep.  742,  11  A.  ft  K  Ann.  Cas.  688. 


WnxXAic  Baibd,  Plaintiff  in  Error,  ▼•  A]> 
LEN  P.  HowisoN  et  al.     [No.  148.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Alabama. 
See  same  case  below,  154  Ala.  359,  45  So. 

668. 
Mr.  Alexander  M.  Garber  for  plaintiff 

in  error. 
Mr.  John  P»  Tillman  for  defendants  in 

error. 


December  11,  1911.  Per  Curiam:  Di^ 
missed  for  the  want  of  jurisdiction.  Dew* 
ey  ▼.  Des  Moines,  173  U.  S.  193,  198,  48 
L.  ed.  665,  666,  19  Sup.  Ct  Rep.  379; 
Montana  ex  reL  Haire  r.  Rice,  204  U.  S* 
291,  301,  51  L.  ed.  490,  495,  27  Sup.  Ct 
Rep.  281;  Thomas  ▼.  lowa^  209  U.  &  258, 

52  L.  ed.  782,  28  Sup.  Ct  Rep.  487;  Wair 
ers-Pierce  Oil  Co.  t.  Texas,  212  U.  S.  112, 
118,  53  L.  ed.  431,  434,  29  Sup.  Ct  Rep. 
227;  Goodrich  v.  Ferris,  214  U.  S.  71,  79, 

53  L.  ed.  914,  917,  29  Sup.  Ct  Rep.  580. 


G.  L.  Van  Sigi^  Appellant,  t.  Ibsx  Mnr* 

INO  Company.     [No.  306.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

See  same  case  below,  97  C  C  A.  587, 173 
Fed.  895. 

Mr.  Edwin  H.  Park  for  appellant. 

Messrs.  Charles  Cavender  and  Gerald 
Hughes  for  appellee. 

December  18,  1911.  Per  Curiam:  Dis- 
missed ^or  the  want  of  jurisdiction.  Bag* 
ley  ▼.  General  Fire  Extinguisher  Co.  212 
U.  S.  477,  53  L.  ed.  605,  29  Sup.  Ct  Rep. 
341;  Macfadden  ▼.  United  States,  218  U. 
S.  288,  293,  53  U  ed.  801,  802,  29  Sup.  Ct 
Rep.  490;  Pope  T.  Louisville,  N.  A.  ft  CL 
R.  Co.  173  U.  &  573,  577,  43  L.  ed.  814, 
816,  19  Sup.  Ct  Rep.  600  and  cases  cited. 


WiLSON-MoLnrs  Bugcfy  Cohpant,  Plain- 
tiff in  Error,  t.  a  B.  B.  Hawkins  [No. 
106.] 

In  Error  to  the  Supreme  Court  «f  the 
State  of  Kansas, 

See  same  case  below,  80  Kan.  117,  101 
Pac  1009. 

Messrs.  Almon  W.  Bulkley  and  OL  B. 
Moore  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
December  18,  191L  Per  Curiam:  Judg- 
ment reversed.  International  Text^Book 
Co.  T.  Pigg,  217  U.  a  91,  54  L.  ed.  678, 
27  LJLA.(N.S.)  493,  80  Sup.  Ct  Rep.  481. 
18  A.  4  B.  Ann.  Cas.  1103. 


PiTTSBtTBOR,    CiNCnTlfATI,    ChIOAOO,    ft    ST. 

Louis  Railway   CoicPAirr,  Plaintiff  in 

Error,  v.  Stat«  of  Indiaita.    [No.  114.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana. 

See  same  case  below,  172  Ind.  147,  87  N. 
B.  1084. 

Messrs.  Lawrence  Maxwell  and  Samuel 
0.  Pickens  for  plaintiff  in  error. 

Messrs.  Thomas  M.  Honan,  James  Bing- 
ham, and  Martin  M.  Hugg  for  defendant  in 
error. 

December  18,  1911.  Per  Curiam:  Judg- 
ment affirmed  with  costs.  Chicago,  R.  L 
ft  P.  R.  Co.  T.  Arkansas,  219  U.  S.  453» 
55  L.  ed.  290,  81  Sup.  Ct  Rep.  276. 
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Ex  PABTBi  In  thb  Matteb  or  Louis  Ckl- 
LA  et  aL,  Petitionen.  [No. ,  Origi- 
nal.] 

Motion  for  leave  to  file  petition  for  Writ 
of  Prohibition. 

Messrs.  A.  8.  Worthington,  Charles  L. 
Frailey,  and  Howard  Taylor  for  petition- 
ers. 

The  Attorney  General,  The  Solicitor  Gen- 
eral, Mr.  Clarence  R.  Wilson,  and  Mr. 
Henry  8.  RobbinSy  opposed.  January  9, 
1912.    Denied. 

BOBNN  Hat  CoicPANT,  Plaintiff  in  Error, 
T.   UiaTED  States.     [No.   674.] 
In   Error  to  the   Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Hew  York. 
See  same  case  below,  184  Fed.  OOd. 
Mr.  Abram  I.  Elkus  for  plaintiff  in  er- 
ror. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

January  15,  1912.  Per  Curiam:  Judg- 
ment affirmed  on  the  authority  of  Wilson 
▼.  United  States,  221  U.  S.  361,  55  L.  ed. 
771,  81  Sup.  Ct  Rep.  538;  Dreier  r.  Unitr 
ed  SUtes,  221  U.  S.  394,  65  L.  ed.  784,  31 
Sup.  Ct.  Rep.  550;  American  Tobacco  Co. 
T.  Werckmeiater,  207  U.  S.  284,  302,  62 
L.  ed.  208,  218,  28  Sup.  Ct.  Rep.  72,  12 
A.  ft  £.  Ann.  Cas.  595;  Hale  t.  Henkel, 
201  U.  S.  43,  50  L.  ed.  652,  26  Sup.  Ct  Rep. 
870,  and  cause  remanded  to  the  District 
Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 


WnxiAM  Ain>EBSOif  and  Robert  Barry, 
Partners,  etc..  Plaintiffs  in  Error,  ▼.  In- 
habitants OF  THE  CiTT  OF  BORDENTOWN, 

N.  J.     [No.  803.] 

In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 

See  same  case  below,  SI  N*  J.  Law,  434, 
79  AU.  281. 

Mr.  E.  A.  Annstrong  for  plaintifBi  in 
error. 

Mr.  Frederic  D.  McKenney,  Mr.  J.  Spald- 
ing Flanneiy,  and  Mr.  William  Hits  for 
defendants  in  error. 

January  15,  1912.  Per  Ouriam:  Writ 
of  error  dismissed  for  the  want  of  juris- 
diction. St.  Paul  M.  4  M.  R.  Co.  t.  Todd 
County,  142  U.  S.  282,  35  L.  ed.  1014,  12 
Sup.  Ct.  Rep.  281;  St  Paul  Gaslight  Co. 
▼.  St.  Paul,  181  U.  8.  142,  45  L.  ed.  788, 
21  Sup.  Ct  Rep.  575;  New  Orleans  Water- 
works Co.  ▼.  Louisiana,  185  U.  S.  336, 
850,  40  L.  ed.  936,  943,  22  Sup.  Ct  Rep. 
691;  and  cases  cited;  Hamblin  ▼.  Western 
Land  Co.  147  U.  S.  631,  37  L.  ed.  267,  13 
Sup.  Ct  Rep.  363;  Farrell  t.  O'Brien, 
(O'Callaghan  ▼.  O'Brien)  199  U.  S.  89, 
100,  50  L.  ed.  101,  107,  25  Sup.  Ct  Rep. 
727;  Los  Angeles  Farming  ft  Mill.  Co.  ▼. 
Los  Angeles,  217  U.  8.  217,  226,  54  L.  ed. 
736,  744,  30  Sup.  Ct  Rep.  452. 


EuQKNX  M.  Thatsb,  Plaintiff  in  Error,  ^ 
EuzA  M.  SoHABSN  ct  aL     [No.  65.] 
In  Error  to  the  Supreme  Court  of  tht 

State  of  Kansas. 
See  same  case  below,  79  Kan.  856,  88  Pmo, 

1184. 

Messrs.    Arthur  J.  Eddy,  Emil  0.  Wei* 

ten,  and  Charles  H.  Pegler,  for  plaintiff  ia 

error. 
Mr.  Fred  8.  Jackson  for  defendants  in 

error. 
January  22,  1912.    Per  Ovtriam:    Writ 

of  error  dismissed  for  want  of  Jurisdiction* 

California  Nat  Bank  t.  Thomas,  171  U* 

S.  441,  48  L.  ed.  231,  19  Sup.  Ct  Rep.  4; 

Appleby  r.  Buffalo,  221  U.  &  524,  529,  56 

L.  ed.  838,  840,  31  Sup.  Ct  Rep.  699. 


HoBAGB  Chase,  Individually  and  as  Ad* 
ministrator,  etc..  Plaintiff  in  Error,  t* 
Lbonabd  H.  Phizxips  and  Samuel  C* 
Lawrence,  Trustees.  [No.  554.] 
In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

See  same  case  below,  208  Mass.  246,  94  N. 
E.  266. 

Mr.   Richard   T.   Fitzgerald  for  plaintiff 
m  error. 

Messrs.  J.  L.  Thorndike  and  B.  R.  Thay- 
er for  defendants  in  error. 

February  19,  1912.  Per  Ouriam t  Dis- 
missed for  the  want  of  jurisdiction.  Far- 
rell ▼.  O'Brien  (O'Callaghan  v.  O'Brien) 
199  U.  S.  100,  50  L.  ed.  107,  25  Sup.  Ct 
Rep.  727;  San  Francisco  ▼.  Itsell,  133  U. 
S.  65,  33  L.  ed.  570,  10  Sup.  Ct  Rep.  241 1 
Empire  State-Idaho  Min.  k  Dereloping  Cow 
y.  Hanley,  205  U.  a  225,  235,  236,  51  Lb 
ed.  779,  783,  784,  27  Sup.  Ct  Rep.  476; 
Chase  ▼.  Phillips,  216  U.  S.  616,  54  L.  ed. 
639,  80  Sup.  Ct  Rep.  577. 


Ex   PABTB    Matthias    Raoin,    Petitioner* 

[No.  Original.] 

Motion  for  leaye  to  file  a  petition  for  m 
Writ  of  Habeas  Corpus. 

Mr.  Harry  Levor  for  petitioner* 

March  11,  1912.    Denied. 


Walteb  E.  Mstebs,  Trustee,  etc..  Plaintiff 

in  Error,  ▼•  A.  Samuels  et  al.     [No» 

198.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Ohio. 

See  same  case  below,  81  Ohio  St  635,  01 
N.  E.  1135. 

Messrs.  John  G.  White,  Amos  Burt 
Thompson,  and  W.  B.  Sanders  for  plaintiff 
in  error. 

Messrs.  Francis  J.  Wing^and  Nathaa 
Loeser  for  defendants  in  error. 

March  11,  1912.  Per  Curiam:  Dis- 
missed for  want  of  Jurisdiction.  Missouri 
&  K.  I.  R.  Co.  T.  Olathe.  222  U.  &  186» 
187,  56  L.  ed.  156,  156,  32  Sup.  Ot  Repw 
4e.  47,  December  4.  1911,  and  cases  cited* 
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Ooi.  TxBii; 


BsNJAMd  F.  RosELLBy  Plaintiff  in  Error, 

T.  GoiacoxrwEiLLTH  oar  Vxbginia.     [No. 

186.] 

In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia. 

See  same  case  below,  110  Va.  286,  65  S. 
B.  626. 

Messrs.  Daniel  Harmon,  H.  W.  Walsh, 
and  J.  T.  Evans  for  plaintiff  in  error. 

Mr.  Samuel  W.  Williams  for  defendant 
in  error. 

March  18,  1912.  Judgment  affirmed  with 
•osts  by  a  dirided  court. 


JDtna  Life  Inbttranob  Coicpaiit,  Petition- 

er,  ▼.   JoHif   T.  MooBB,   Administrator^ 

etc     [No.  619.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
lor  the  Fifth  Circuit 

Messrs.  Qeorge  S.  Jones  and  Malcolm 
D.  Jones  for  petitioner. 

Messrs.  Minter  Wimberly,  Jesse  C.  Har- 
ris, and  Alexander  Akerman  for  respond- 
eat. 

October  23,  1911.    Granted. 


BtiBBB  TiBB  Wheel  Compant  et  al..  Pe- 
titioners,   T.    GOODTBAB    TiBB   ft    RlTBBEB 

CoMPAirr.     [No.  633.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Lawrence  Maxwell,  Chaa.  W. 
Stapleton,  F.  P.  Fish,  Paul  A.  Staley,  and 
Border  Bowman  for  petitioners. 

Mr.  H.  A.  Toulmin  for  respondent, 

October  23,  1911.    Granted. 


PBUDElfTIAL  InBXTBAHOB  CoMPAHT  OT  AHXBp 

lOA,  Petitioner,  t.  John  T.  Moqbi^  Adr 

ministrator,  etc     [No.  670.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  «f  Appeals 
for  the  Fifth  Circuit. 

Mr.  Edward  D.  Buffield  for  petitioner. 

Messrs.  Minter  Wimberly,  Jesse  C.  Har^ 
ris,  and  Alexander  Akerman  for  respond- 
ent 

October  23,  1911.    Granted. 


Obobob  N.  Piebcb  CoMPAirr,  Petitioner,  t. 

Wells-Faboo  ft  CoicPANT.     [No.   802.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
lor  the  Second  Circuit 

Messrs.  George  E.  Hamilton,  John  W. 
Terkes,  and  John  J.  Hamilton  for  petition- 
er. 

Messrs.  Chas.  W.  Pierson  and  William 
W.  Green  for  respondent 

October  23,  1911.    Granted. 


Haw  Mot,  Petitioner,  t.  Habt  H.  Nobth, 

Conmiissioner  of  Immigration,  etc.    [No. 

603.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

See  same  case  below,  106  0.  0.  A.  881, 183 
Fed.  89. 

Mr.  Corry  M.  Stadden  for  petitioner. 

The  Attornej  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Harr 
for  respondent 

October  23,  1911.    Denied. 


Hog  Chot,  Petitioner,  t.  Habt  H.  Kobth, 

Commissioner  of  Immigration,  eta    [No. 

604.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

See  same  case  below,  106  C.  0.  A.  884,  188 
Fed.  92. 

Mr.  Corry  M.  Stadden  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Harr 
for  respondent 

October  23,  1911.    Denied. 


Chablbb    D.    Hbndbbson,    Petitioner,    ▼• 

PENNSTLYAirXA  RAILBOAD  COMFAIVT.     [No. 

605.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit 

See  same  case  below,  28  L.  It  A.  (N.  8.) 
924, 106  0.  a  A.  136, 179  Fed.  677. 

Mr.  James  F.  Campbell  for  petitioner. 

Messrs.  Frederic  D.  McKenney,  J.  Spald* 
ing  Flannery,  and  William  Hiti  for  re- 
spondent 

October  23,  1911.    Denied. 


Jbsbb  Watson,  as  Trustee,  ete.,  Petitionerv 

▼.    BUBOPBAlf    Amebigah    Bank.      [No. 

610.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit 

See  same  case  below,  108  O.  a  A.  196, 186 

Fed.  84. 

Mr.  Clayton  J.  Heermance  for  petitioner. 

Messrs.  Philip  Ashton  Rollins  and  Al- 
fred Adams  Wheat  for  respondent 

October  23,  1911.    Denied. 


Johnson  Eduoatob  Food  Coicpant,  P^ti- 

tioner,  ▼.  Stlvakus  Sioth  4  Comfaht 

(Inoobpobated).     [Na  620.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia. 

See  same  case  below,  87  App.  D.  O.  107. 

Messrs.  William  A.  Macleod  and  Beory 
Calver  for  petitioner. 

No  appearance  for  respondenib 

October  23,  1911. 
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ft^NK  C  MABSiir  T.  XJtnrtD  Statis.    [No. 

621.] 

Petition  for  a  Writ  of  Certiorari  to  tlM 
United  States  Circuit  Court  of  Appeal* 
for  the  Third  Circuit 

See  same  case  below.  93  (X  C  A.  851,  167 
Fed.  951. 

Messrs.  J.  H.  Ralston,  F.  L.  Siddons, 
and  William  E^  Richardson  for  petitioner. 
The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Harr 
for  respondent. 

October  23,  1911.     Denied. 


JoHK  I.  MoDuiTEB,  Trustee,  ei  al..  Pe- 
titioners, T.   Hestonvuxx,   Mantua,   & 
Faiucouiit  Passenqeb   Railway  Oom* 
PANT  et  al.     [No.  622.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States   Circuit   Court   of   Appeals 

for  the  Third  Circuit. 
See  same  case  below,  109  CCA.  606, 186 

Fed.  79a 
Messrs.  Thonws  F.  Sheridan,  Clifton  V. 

EdwardSy  and  Joseph  C  Fraley  for  peti- 
tioners. 
Messrs.     F.  P.  Fish  and  Charles  Kears 

for  respondents. 
October  23,  1911.     Denied. 


Edwasd    Endxbs,    Petitioner,    ▼•    United 

6TATI8.    '[No.  629.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit. 

See  same  case  below,  109  C.  C.  A.  602, 187 
F^.  764. 

Messrs.  Frank  R.  Reid  and  John  T. 
Erana  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Harr 
for  respondent. 

October  23,  191L    Denied. 


Henbt  Hinn,  Petitioner,  ▼•  UNirsD  States. 

[No.  630.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

See  same  case  below,  109  G.  C.  A.  508, 187 
Fed.  764. 

Messrs.  Frank  R.  Reid  and  John  T. 
Evans  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Harr 
for  respondent. 

October  23,  1911.    Denied. 


James  N.  Alsqp,  Petitioner,  t.  John  Con- 

WAT  et  al.     [No.  634.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit 

See  same  case  below,  110  C.  C.  A.  366.  188 
Fed.  668. 

Mr.  George  W.  Jolly  for  petitioner. 

Mr.  William  T.  Ellis  for  respondents. 
October  23,  1911.    Denied. 


Chablbs  S.  HAifiLTON,  AS  Receiver,  etc. 
Petitioner,  t.  Ferdinand  L.  Loss.  [No. 
643.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit 

See  same  case  below,  108  O.  C  A.  109, 186 
Fed.  7. 

Mr.  Frederick  L.  Siddons  for  petitioner. 

Messrs.  John  G.  Johnson  and  Abraham 
Israel  for  respondent 

October  23,  1911.    Denied. 


Title  Guabantt  k  Subett  Compant,  Peti- 
tioner, Y.  United  States  to  Use  or  Gen- 
eral EuBoraio  CoifPANT.     [No.  663.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 
See  same  case  below,  109  C.  0.  A.  106, 187 

Fed.  98. 

Messrs.  James  Russell  Soley  and  RusseH 
H.  Robbins  for  petitioner. 
Mr.  EL  B.  Gill  for  respondent 
October  23,  1911.    Denied. 


Peopix  or  THE  State  or  New  York,  Peti- 
tioners, ▼.  Central  Trust  Compant  or 
New  York  et  al.    [No.  706.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  110  C.  0.  A.  1,  186 

Fed.  291. 
Mr.  William  A.  McQuaid  for  petitioners. 
Messrs.  William  D.  Guthrie  and  John  M. 

Bowers  for  respondents. 
October  23,  1911.    Denied. 


Sdwabd  RnfMERiCAN  et  al..  Petitioners,  ▼• 
United  States  or  America.  [No.  709.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eiffhth  Circuit. 

See  same  case  below.  106  C.  OL  A.  886, 186 
Fed.  307. 

Mr.  Nathan  A.  Gibson  for  petitioners. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  23»  1911.    Denied. 


Prbsse©  Steel  Car  Compant,  Petitioner, 

▼.   Simplex   Railway  Appuanoe   Com- 

PANT.     [No.  717.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  110  C.  G.  A.  634, 189 
Fed.  70. 

Messrs.  Alfred  W.  Kiddle  and  Clarence 
P.  Brynes  for  petitioner. 

Messrs.  Charles  C.  Linthicum  and  Jf* 
Edgar  Bull  for  respondent. 

October  23.  1911.    Denied. 
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WiLUAic  J.  Haqadoxn  et  aL»  Petitionen» 
▼•  Stbebt  Gbadzng  D18TBIOT  No.  60  cm 
Lmui  Rook,  Abkaksab.     [No.  752.] 
Petition    for    a    Writ   of    Certiorari    to 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 
See  same  case  below.  108  a  a  A.  429. 186 

Fed.  461. 
Messrs.  U.  M.  Rose.  W.  XL  Hemingway, 

G.  B.  Rose,  and  J.  F.  Loughborough  for 
petitioners. 

No  appearance  for  respondent* 

October  23,  1911.    Denied. 


Jacx>b  YxmoBLUTH,  Petitioner,  ▼•  Jobh  H. 

Slippeb  et  al.    [No.  781.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

See  same  case  below.  106  C.  O.  A.  106. 185 
Fed.  773. 

Mr.  E.  C.  Million  for  petitioner. 

Mr.  Alfred  L.  Black  for  respondents. 

October  23,  1911.    Denied. 


drr  ov  Nkw  Yobx,  Petitioner,  t.  UinriD 

States.     [No.  789.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit 

See  same  case  below.  110  a  a  A.  184, 188 
Fed.  46. 

Messrs.  Terence  Farley  and  W.  J.  O'Sul- 
liyan  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  23,  1911.    Denied. 


F.  A.  Gabbahoits  et  al.,  Petitioners,  t. 

United  States.     [No.  790.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Court  of  Customs  Appeals. 

Mr.  James  L.  Gerry  for  petitioners. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  23,  1911.    Denied* 


Henbt  Heide,    Petitioner,   T.   PANATions 

PANOULIAS.     [No.  792.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below.  110  C.  a  A.  666, 188 
Fed.  014. 

Mr.  George  Whitefield  Betts,  Jr.,  for 
petitioner. 

Mr.  Ferdinand  B.  M.  Bullowa  for  re* 
ipondent. 

October  23,  1911.    Denied. 


Fehubylvaitia  Stkbl  Coxpaht,  BstitioiMrf 
T.  Henbt  M.  Susswein.    [No.  793.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  d  Appeals  Iw 

the  Second  Circuit. 
See  same  case  below,  108  G.  0.  A.  669.  186 

Fed.  1028. 

Mr.  H.  Snowden  Marshall  for  petitioner. 
Messrs.  Roger  Lewis  and  Bronson  Wii»> 

throp  for  respondent. 
October  23,  1911.    Denied. 


BfABTHA    Bbioit,    Petitioner,    ▼•    Unitd 

States.  [No.  804.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  112  CCA.  461. 192 
Fed.  117. 

Mr.  Elijah  N.  Zoline  for  petitioner. 

The  Attorney  General  and  Assistant  Al» 
tomey  General  Harr  for  respondents 

October  23,  1911.    Denied. 


RATiffONDB  Choicel»  Petitioner,  t.  United 

States.     [No.  800.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  112  CCA.  461,  192 
Fed.  117. 

Mr.  Elijah  N.  Zoline  for  petitioner. 

The  Attorney  General  and  Assistant  At* 
tomey  General  Harr  for  respondent* 

October  23,  1911.    Denied. 


OOBANIO  StBAH  KAVIOATIOir  CoMPAirr,  P»- 
titioner,  t.  Edith  Watkinb.  [No.  808.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  110  C  C  A.  643. 188 

Fed.  909. 
Mr.  Charles  C.  Burlingham  for  petition* 

er. 

No  appearance  for  respondents 
October  23,  1911.     Denied. 


JoHir  M.  Stone  Cotton  Mnxs,  Petitioner, 

V.  F.  T.  FiEiTMANN  et  aL,  ete.     [No. 

810.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  108  C  0.  A.  444. 186 
Fed.  466. 

Messrs.  Charlton  H.  Alexander  and  Wil- 
liam W.  Magruder  for  petitioner. 

Messrs.  Mareellus  Green  and  Arthur  C 
Rounds  for  respondents. 

October  23,  1911.    Denied. 
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BxiBBD  Ton  Whbbl  Gompant  et  aL,  Pe- 
titioners,   T.    GOODTKAB   TlU    4    EUBBEB 

CouPAin  et  al.    [No.  811.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Gireait  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Lawrence  Bfaxwelly  F.  P.  Fish, 
Chas.  W.  Stapleton,  Paul  A.  Staley,  and 
Border  Bowman  for  petitioners. 

Mr.  H.  A.  Toulmin  for  respondent!. 

October  23,  1911.    Denied. 


Atlantio  Tbaksfobt  CoifPAiTTy  Petitioner, 

T.  United  States.    [No.  824.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  110  a  O.  A.  420, 188 
Fed.  42. 

Mr.  William  8.  Montgomery  for  peti* 
iioner. 

The  Attorney  General  and  Assistant  Atp 
tomey  General  Harr  for  respondents 

October  23,  1011.    Denied. 


Washinotoit,  Alexandbia,  t  MouiiT  Veb- 
KON  Kailwat  CoMPAifT,  Petitioner,  t. 
Real  Estate  Tbust  CoHPAirr  or  Phila- 

DBLPHIA.     [No.  831.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  118  C  O.  A.  124,  191 
Fed.  566. 

Messrs.  IL  Walton  Moore,  John  8.  Bar* 
bour,  George  W.  Pepper,  and  W.  B.  Bodine, 
Jr.,  for  petitioner. 

Messrs.  Joseph  de  F.  Junkia  and  John 
Q.  Johnson  for  respondent. 

October  30,  1911.    Denied. 


Blkins  Electric  Railway  Oompaht,  Peti- 
tioner, T.  Western  Martlaio)  Railway 
CoMPAirr.     [No.  834.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
See  same  case  below,  108  C.  O.  A.  057, 186 

Fed.  1022. 

Messrs.  W,  B.  Maxwell  and  Fred  Beall  for 
petitioner. 

Messrs.  George  R.  Gaither  and  Leon  K 
Qreenbaum  for  respondent. 

October  30,  1911.    Denied. 


Warner^Jenkinsow   CoMpAirr,   Petitioner, 
V.  United  States.     [No.  812.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  Charles  Ray  Dean  for  petitioner. 
The  Attorney  General  and  Assistant  At- 
torney General  Denison  for  respondent* 
Koyember  6^  191L    Denied^ 


Certbal  Railboad  Compahy  ov  New  Ji»* 

SET,  Owner,  ete.,  Petitioner,  t.  PhilAi* 

delphia  k  READnra  GoifPAiTYy  Charterer^ 

etc     [No.  842.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

See  same  case  below,  108  OL  €L  A.  217,  186 
Fed.  106. 

Messrs.  James  J.  Maeklia  and  De  Lag* 
nel  Berier  for  petitioner. 

Mr.  James  F.  Campbell  for  respondent* 

November  6,  1911.    Denied. 


Charles  L.  Shttr,  Owner,  cte..  Peti- 
tioner, V.  OoENELias  A.  Davis,  Claimant^ 
ete.  [No.  827] ;  and  C&ASLn  U  Biotb 
et  al..  Petitioners^  t.  CosirsLnm  A.  Davis 
et  al.  [No.  828]. 
Petition  for  Writs  of  Certiorari  to  the 

United  States  Circoit  Conrt  <A  Appeals  for 

the  First  Circuit. 

See  same  case  below,  100  GL  01  A.  04,  187 
Fed.  40. 

Messrs.  Edward  XL  Blodgett  and  F.  M. 
Brown  for  petitioners. 

Mr.  Edward  S.  Dodge  for  respondents. 

November  13,  1911.    Denied. 


Alucsandra  Boloonesz  et  al.,  Pietitioneii» 
V.  United  States.     [No.  839.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Cireait. 
See  same  case  below,  86  Lb  R  A.  (N.  &) 

148.  Ill  C.  a  A.  67,  189  Fed.  836. 
Mr*  A.  S.  Gilbert  for  petitioners. 
The  Attorney  General  and  Assistant  At* 

tomey  General  Harr  for  respondents 
November  20, 1911.   Denied. 


Walter  Babxr  t  CoifPAirr,  Liicited,  Petl* 
tioner,  v.  Nestle  &  Anglo-Swiss  Coir* 
DENSED  Milk  Company.     [No.  840.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

Court  of  Appeals  of  the  District  of  Colum* 

bia. 
See  same  case  below,  87  App.  D.  O.  148. 
Messrsw    George    Putnam,    Horace    Ai 

Dodge,  and  Jas.  L.  Putnam  for  petitioner* 
Mr.  James  Hamilton  for  respondent. 
November  20,  1911.    Denied. 


6.  C.  Lilus,  Petitioner,  v.  United  States. 

[No.  843.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

See  same  case  below.  111  C.  0.  A.  862, 190 
Fed.  530. 

Messrs.  P.  F.  Dunne  and  Charles  H.  Bates 
for  petitioner. 

The  Attorn^  General,  the  Solicitor  Qeap 
oral,  and  B.  D.  Townsend  for  respondents 

November  80.  1911.   Denied* 
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Ooum    Patbrt    Torn    Ammb    Manitfao 

TUBiira  CoMFAirz  et  al.,  Petitionen,  v. 

Kkw  Tobk  SPOBTmo  Goods  Compant. 

[No.  846.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circvdt  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below.  111  C.  C.  A.  405,  190 
Fed.  653. 

Mr.  W.  E^  Biohardson  for  petitioners. 

Messrs.  Edmund  Wetmore  and  H.  6. 
Eiiight  for  respondent. 

November   20,  1011.     Denied. 


Ffeaouif  OoifPANT  or  Ambbica,  Petitioner, 
▼.  Coio-Waxo  CmcMiOAT.  Cohpaht.    [No. 
848.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

United   States   Circuit   Court  of  Appeals 

ftor  th€  ISighth  Circuit 

See  same  case  below,  107  C.  C  A.  878, 186 
Fed.  267. 

Messrs.  Hugh  K«  Wagner  and  John  W. 
Bill  for  petitioner. 

Mr»'Paul  Bakewell  for  respondent. 

November  20,  1011.     Denied. 


TiusT  COifPAHT,  Trustee,  Peti- 
tioner,     T.      MsniOFOLITAN      STEAMSHIP 

'CoicPAHT  et  al.     [No.  861.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
lor  the  First  Circuit 

See  same  case  below,  111  O.  C.  A.  876,  190 
Fed.  .1J3. 

Mr.  J.  Markham  Marshall  for  petitioner. 

Messrs.  Clarence  A.  Hight  and  WiUiam 
Han  Best  for  respondents. 

December  4, 1911.    Denied. 


XZCKLSIOB    SUVFLT    COMPANT   Ct    sl.,    Pcti* 

tioners,  v.  Weed  Chain  Tibs  Gbip  Coic- 

FAKT  et  al.     [No.  862.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  113  C.  C.  A.  1,  192 
Fed.  86. 

Mr.  Thomas  F.  Sheridan  for  petitioners. 

Messrs.  Edward  Rector  and  Frederick  S. 
Duncan  for  respondents. 

December  4,   1011.     Denied. 


BKOom  Fool  Coal  Compant,  Petitioner,  ▼. 
People's  Coal  Coicpant.     [No.  873.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

See  same  case  below,  110  O.  C.  A.  626,  188 
Fed.  892. 

Mr.  Lowrie  C.  Barton  for  petitioner. 
Mr.  George  £.  Shaw  for  respondent 
December  11. 1011.   Denied. 


OiTT  Bank  ft  Trust  Oompant,  Trustee, 

Petitioner,   ▼.   F.   W.   Wiujahb  et  al. 

[No.  860.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

See  same  case  below,  108  C.  O.  A.  841,  186 
Fed.  419. 

Mr.  Watson  B.  Robinson  for  petitioner. 

Mr.  G.  Q.  Hall  for  respondents. 

December  18,  lOlL     Denied. 


Jacob  BCabi,  as  Administrator,  etc.  Peti- 
tioner, V.  Union  PAomo  Coal  Coicpant. 
[No.  886.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

See  same  case  below,  100  O.  O.  A.  221, 187 
Fed.  889. 

Mr.  Wayne  C.  Williams  for  petitioner. 

Messrs.  Maxwell  Svarts,  N.  H.  Loomis^ 
and  C.  0.  Dors^  for  respondenti 

December  18,  1011.    Denied. 


Teoicas  E.  Ibxton  et  al..  Petitioners,  T. 

Pennsylvania  Oompant.    [No.  766.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

See  same  case  below,  107  0.  0.  A.  804,  185 
Fed.  84. 

Mr.  Orville  8.  Brumback  for  petitioners. 

No  appearance  for  respondent. 

January  0,  1012.    Denied. 


Louis  Cella  et  al.,  Petitioners,  t.  Unitbd 

States.     [Nos.  801  and  802.] 

Petition  for  Write  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bis. 

See  same  case  below  (No.  891)  87  App.  D. 
C.  428;  (No.  892)  87  App.  D.  C.  433. 

Messrs.  A.  S.  Worthington,  Charles  L. 
Frailej,  and  Howard  Taylor  for  petitioners. 

The  Attorney  (3eneral,  the  Solicitor  Gen- 
eral,  Mr.  (Clarence  R.  Wilson,  and  Mr.  Hen- 
ry 8.  Bobbins  for  respondent. 

January  9,  1012.    Denied. 


IYkied.  Kbupp  Aktikn  Gesellsohaft,  Pe- 
titioner,   v.    MmvALB   Steel    Company. 
[No.  001.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 
See  same  case  below,  112  d  O.  A.  194, 191 

Fed.  588. 
Mr.  James  R.  Sheffield  for  petitioner. 
Mr.  A.  H.  Wintersteen  for  respondent* 

January  16,  1012.    Denied. 

ii  ..  .       »    . 
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627 


DiBTBiOH  B.  Loews  ct  al.,  Petitioneriy  t. 

Mabtzit  Lawleb  et  al.     [No.  917.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cireait  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  109  CCA.  288, 187 
Fed.  522. 

Messrs.  Daniel  Dayenport  and  Walter 
Gordon  Merritt  for  petitioners. 

Messrs.  Alton  B.  Parker,  John  K,  Beach, 
and  F.  L.  Mulholland  for  respondents. 

January  15,  1912.    Denied. 


Jacob  Meubeb,  Petitioner,  t.  Gbobgb  Stub- 

GI8S  et  al.     [No.  919.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit. 

See  same  case  below,  111  0.  C  A.  661, 191 
Fed.  9. 

Mr.  William  Mason  Smith  for  petitioner. 

Mr.  B.  M.  Ambler  for  respondents. 

January  16,  1912.    Denied. 


Oloott    C.    Coijt,    Petitioner,    T.    UiimD 

States    [No.  932.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit. 

See  same  case  below.  111  C.  C  A.  206,  190 
Fed.  306. 

Mr.  Edward  8.  Durall,  Jr.,  for  petitioner. 

The  Attorney  General  and  Assistant  At- 
torney General  Harr  for  respondent. 

January  22,  1912.    Denied. 


AiBEBT  B.  Gaicebon,  Petitioner,  t.  United 

States.    [No.  931.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Howard  8.  Gans  for  petitioner. 

The  Attorney  General  and  tho  Solicitor 
General  for  respondent. 

January  29,  1912.    Granted. 


McCritm-Howell  Oompawt,  Petitioner,  T. 

Pope  Automatio  MEBCHAirDisraa  Coic- 

PAifT  et  al.     [No.  938.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  112  C  C  A.  891, 191 
Fed.  979. 

Mr.  Hillary  C.  Messimer  for  petitioner. 
No  appearance  for  respondents. 
January  29,  1912.     Denied. 


Chablbs  R.  Heikb,  Petitioner,  t.  United 

States.     [No.  936.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit.  See  same  case  below, 
112  O.  a  A.  635,  192  Fed.  83. 

Mr.  John  B.  2Stanchfield  for  petitioner. 

The  Attorney  General  and  ths  Solicitor 
General  for  respondent. 
February  19,  1912.    Granted. 


EBKA3T  W.  Gebbbaoht,  Petitioner,  t.  Uhit* 

ED  States,    [No.  937.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  112  CCA.  616,  192 
Fed.  83. 

Mr.  George  M.  Mackellar  for  petitioner. 
The  Attorney  General  and  ths  Solicitor 
General  for  respondent. 
February  19«  1912.    Denied. 


GooxD  Stobaos  Battebt  CbicPANT,  Peti- 
tioner,   T.    Eleotbio   Stobage   Battebt 
CoicPANT.     [No.  942.] 
Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  112  CCA  416, 192 
Fed.  28. 

Mr.  William  Houston  Kenyon  for  peti- 
tioner. 

Messrs.    Augustus    B.    Stoughton    and 
George  S.  Graham  for  respondentb 
February  19,  1912.    Denied* 


HncAN    Epstein,    Petitioner,    t«    United 

States.     [No.  946.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
ths  Seysnth  Circuit. 

Mr.  Benjamin  C.  Bachraeh  for  petitioner. 

The  Attorney  General  and  ths  Solicitor 
General  for  respondent. 

February  19,  1912.    Denied. 


FBANK  N.  Troicas,  Petitioner,  T.  Conbao 

H.  Matthiessen.    [No.  948.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Alfred  A.  Wheat  and  Philip  A. 
Rollins  for  petitioner. 

Mr.  Arthur  C.  Rounds  for  respondenti 

February  26,  1912.    Granted. 


Ben  Blanohabd  et  al..  Petitioners^  t.  G. 

W.  Ammonb  et  aL     [No.  867.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  106  CCA  102,  188 
Fed.  666. 

Mr.  Blias  8.  Clark  for  petitioners. 

Messrs.  John  W.  Griggs  and  Martin  Con- 
Toy  for  respondents. 

February  26,  1912.    Denied. 


Chables    Beckeb,    Petitioner,    T«    D.    T. 

HuMFHBET  et  al.     [No.  951.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 

ths  Second  Circuit. 
Mr.  Joseph  N.  Schults  for  petitionsf^ 
No  appearance  for  respondents. 
Fiibruaiy  28^  1912.    Bsnisd, 
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OOT.  Tno^ 


AxPHONfls  DuvAUB  and  Eva  Dufaar,  Peti* 
tioners,  t.  Uhitkd  Statss.     [No.  961.] 
Petition  for  a  Writ  of  Certiorari  to  tbo 

United  States  Circuit  Court  id  Appeals  for 

the  Seyenth  Circuit 
See  same  case  below,  109  O.  0.  A.  572. 187 

Fed.  812. 

Messrs.  A.  B.  Browne,  Burton  Hanson, 
Otis  H.  Waldo,  and  T.  J.  Fell  for  petition- 
ers. 

Ths  Attorney  General  and  tha  Solicitor 
General  for  respondent. 

Februaiy  26,  1912.    Denied 


Walteb  Bakeb  t  CoxPANT,  LncnxD,  Peti- 
tioner, y.  Sidney  C  Gray  et  aL     [No. 
963.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  S^ghth  Oiicult 
See  same  case  below,  118  O*  0.  A.  417, 192 

Fed.  921. 
Messrs.  Frank  F.  Reed,  J.  U  Putnam^ 

and  E.  8.  Rogers  for  petitioner. 
Mr.  Dorr  Raymond  Cobb  for  respondents. 
February  26,  1912.    Denied. 


Model  Bottuno  Maohinebt  CoifPAirr,  Pe- 
titioner, V.  Akhkuseb-Busoh   Brewing 
AssooiATioN.     [No.  975.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
See  same  case  below.  111  0.  O.  A.  889, 190 

Fed.  678. 

Mr.  Hugh  JSi,  Wagner  for  petitioner. 
Mr.  Charles  C.  Ldnthicum  for  respondenl 
February  26,  1912.  Denied. 


WiLLTAu  A.  PlEBOB,  Petitioner,  t.  United 
States  ot  Akebica.     [No.  980.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 
See  same  case  below,  87  App.  D.  C.  682. 
Kr.  A.  S.  Worthington  for  petitioner. 
The    Attorney    General    and    Assistant 
Attorney  General  Harr  for  respondent. 
February  26,  1912.     Denied. 


WiLLTAV    Adleb,    Petitioner,    T.    United 

States.     [No.  981.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  arcuit 

See  same  case  below.  111  O.  C  A.  664, 191 
Fed.  1003. 

Measrs.  E.  D.  Saunders,  Charles  Rosen, 
J.  D.  Rause,  William  Grant,  and  Gustavo 
Lemle  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

February  26»  1912.    Denied. 


Mitchell  Ooal  ft  Ck>KB  Oompaht,  Petitioii- 

er,   T.   Pennsylvania   Bailboad  Gom- 

PANT.     [No.  985.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  niird  Circuit. 

See  same  case  below,  112  O.  0.  A.  637, 192 
Fed.  475. 

Mr,  George  8.  Graham  for  petitionet^ 

Ko  appearance  for  respondent* 

February  2(^  1912.    Denied^ 


Teaddehb  Davids  CeicPANT,  Petitioner,  ▼• 

CoBTiANDT  L  Davids  et  aL,  eto.     [No. 

969.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Court  of  Appeids  fo^ 
the  Second  Circuit. 

Mr.  W.  P.  Preble  for  petitioner. 

Ko  appearance  for  respondentSf 

March  4»  1912.    Granted, 


Feed  J.  Buss,  Petitioner,  ▼.  Washoe  Cov^ 
PEE  CoscPANT  et  aL    [No.  772.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United   States   Circuit   Court   of   Appeals 

for  the  Ninth  Circuit. 
Messrs.  Hannis  Taylor,  Robbert  Lee  Clin* 

ton,  and  Caleb  M.  Sawyer  for  petitioner. 
Messrs.   John   Ganrer,   James   M.  Beok^ 

and  L.  O.  Evans  for  respondentSi 
March  4»  1912.    Granted* 


United  States  or  Aicerioa,  Plaintiff  In  Br* 

ror,  V.  Akebioan  Dbuggist  Stndioatb. 

[No.  819.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
New  York. 

Mr.  Chas.  J,  Murphy  for  defendant  is 
error. 

October  9,  1911.  Docketed  and  dismissed 
on  motion  of  Mr.  Charles  J.  Murphy  for  the 
defendant  in  error. 


Illinois    Centbal    Railboad    Coicpant, 

Plaintiff   in  Error,   v.   United   States. 

[No.  94.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit. 

Messrs.  Edmund  F.  Trabue,  Attilla  Coz^ 
Jr.,  and  John  C.  Doolan  for  plaintiff  in  er- 
ror. 

The  Attorney  General  for  defendant  ia 
error. 

October  9,  1911.  Dismissed  on  motion 
of  Mr.  Edmund  F.  Trabue  for  the  plaintiff 
in  error. 


l&ll. 
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CuDAHT  PACfKTiTO  CowfAKT,  Plaintiff  in 
Error,  t.  0.  E.  Bbnton,  m  Beoretary  of 
State  of  the  State  of  Kansas.  [No.  16.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Kansas. 
See  same  case  below,  79  Kmol  868, 97  Pac. 

439;  99  Pac.  601. 

Messrs.  Alexander  New  and  Edwia  A* 

Krauthoff  for  plaintiff  in  error. 
Mr.  Fred  S.  Jackson  for  defendant  in 

error. 
October  9,  191L    Dismissed  per  stipulsr 

tion  of  counseL 


Gbants  Pass  Lakd  it  Wateb  CoicPAirr, 

Appellant^  t.  Cirr  or  Los  Angblbs.  [No. 

55.] 

Appeal  from  the  Cirenit  Court  of  the 
United  States  for  the  Southern  District  of 
California, 

Mr.  Oscar  A.  Trippet  for  appellant. 

Mr.  Leslie  R.  Hewitt  for  appellee. 

October  9,  1911.  Dismissed  per  stipula- 
tion of  counseL 


WtixiAM  A.  GuNTEB,  Jb.,  Plaintiff  in  Error> 
T.  Eyans  HiNSon  et  al.    [No.  143.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Alabama. 
Mr.  W.  A.  Gunter  for  plaintiff  in  error. 
No  appearance  for  defendants  in  error. 
October  9,  1911.    Dismissed  with  costs  on 

motion  of  counsel  for  the  plaintiff  in  error. 


Hbbbbbt  8.  Hadiat  et  al.»  Petitioners,  t. 

ABTHUB   0.   HUIDEKOPEB.      [No.   270.] 

On  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit 

See  same  case  below.  100  0. 0.  A.  895, 177 
Fed.l« 

Messrs.  Elliott  W.  Major  and  John  M. 
Atkinson  for  petitioners. 

Messrs.  John  Ix  Thomas  and  Reginald  S. 
Huidekoper  for  respondent. 

October  19,  1911.  Dismissed  per  stipula- 
tion of  counseL 


MirruAL  Benefit  Lifs  Insxtbancb   CbM- 

PANT,  Plaintiff  in  Error,  t.  Susan  M. 

MoBGAN  et  al.,   as   Surriving  Trustees, 

etc     [No.  302.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 

Mr.  Chas.  L.  Frailej  for  plaintiff  in  er- 
ror. 

Mr.  Norris  More/  for  defendants  in  er- 
ror. 

October  9,  191  !•    Dismissed  per  stipula- 
tion of  counsel. 
32S.a-84. 


Jbsbb  1m  Cablton  et  al..  Plaintiffs  in  Er- 
ror, T.  Fbank  W.  RnsHiNG,  Judge,  ete.» 
et  al    [No.  358.] 
In  Error  to  the  Supreme  Court  of  tfat 

State  of  Oklahoma. 
Messrs.  Amos  L.  Beaty  and  William  H» 

H.  Clayton  for  plaintiffs  in  error, 
Mr.  William  A.  Collier  for  defendants  In 

error. 
October  9,  1911.     Dismissed  with  costs* 

on  motion  of  counsel  for  the  plaintiffs  in 

error* 


WnjJAU  LBwnf  et  al.»  as  the  Lewis  Scrap 

Iron   Company,   Plaintiffs   in   Error,   t, 

Kats  Caspab,  Administratiz,  ete.     [No* 

865.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Mr,  Jules  0.  Rosenberger  for  plaintiffs  in 
error. 

Mr.  Henry  I*  Alden  for  defendant  ia 
error. 

October  9,  1911.  Dismissed  per  stipula- 
tion of  counseL 


C.  A.  Tqxxs,  Appellant,  t.  E.  F.  Bboen- 

babdt.  United  States  Marshal,  etc,  et 

al.     [No.  522.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Missouri. 

Mr.  Henry  S.  Priest  for  appellants 

No  appearance  for  appellees. 

October  9,  1911.  Dismissed  with  costs 
on  motion  ci  counsel  for  the  appellant. 


United  States  ov  Aicebiga,  Plaintiff  ia 

Error,  t.   St.   Loins  National  Stock* 

TABDS.     [No.  330.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuits 

The  Attorney  General  for  plaintiff  in  er- 
ror. 

Mr.  Luther  M.  Walter  for  defendant  ia 
error. 

October  18,  1911.  Judgment  affirmed  per 
stipulation,  on  motion  of  Mr.  Solicitor 
General  Lebnmann  for  the  plaintiff  in  error* 


Russell  B.  Hebbiman,  Appellant,  t,  C.  T* 
Eixxorr,  U.  S.  Marshal,  etc.  [No.  200.] 
Appeal   from   the   Circuit  Court  of   the 

United  States  for  the  Northern  District  of 

California. 
Messrs.    A.    A.    Bimey    and    Henry    7* 

Woodward  for  appellant. 
The  Attorney  General  for  appellee. 
October   19,   1911.     Death   of   appellant 

suggested    by    Mr.    Henry    F.    Woodward* 

counsel  for  appellant^  and  case  abated* 
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OoT.  Tbbk, 


Wabneb  Vaujet  Stock  Gompakt,  Plaintiff 

lit  Error,  ▼.  J.  L.  M(»BOW  and  W.  H. 

Cooper.     [No.  468.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oregon. 

Mr.  James  K  Kerr  for  plaintiff  in  error. 

Mr.  A.  M.  Crawford  for  defendants  in 
error. 

November  1,  1911.  Dismissed  without 
eosts  to  either  party,  per  stipulation,  on 
motion  of  Mr.  A.  M.  Crawford  for  the  de- 
fendants in  error. 


Blab  Ausina  Pi,  Plaintiff  in  Error,  t. 

United  States.    [No.  35.] 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

Messrs.  A.  B.  Browne,  Alex.  Britton,  and 
W.  A.  Kincaid  for  plaintiff  in  error. 

The  Attorney  General  for  defendant  In 


error. 


November  1,  1011. 
to  the  Tenth  Rule. 


pursuant 


J.  A.  ScBivBN  OoicPAKT,  Appellant,  t.  Fd- 

OUBON-McKlNNXT    DbT   GOOM    COMPANY. 

[No.  301.] 

Appeal  from  the  United  States  Cireutt 
Cburt  of  Appeals  for  the  Eighth  Circuit 

Mr.  Arthur  y.  Briesen  for  appellant 

Mr.  George  W.  Winstead  for  appellee. 

November  6,  1011.  Dismissed  for  the 
want  of  jurisdiction,  per  stipulation  to 
abide  decision  in  case  No.  200  [228  U.  S. 
708,  06  L.  ed.  — ,  82  Suik.  Gt  Rep.  618],  on 
motion  of  Mr.  George  W.  Winstead  for  the 
appellee. 

WESTSEir  Union  Tbubgbaph  Gompant, 
Plaintiff  in  Srror,  y.  State  or  Minne- 
sota.    [No.  8d8.] 

In  error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Messrs.  Rome  G.  Brown  and  Charles  S. 
Albert  for  plaintiff  in  error. 

Mr.  George  T.  Simpson  for  defendant  in 
error. 

November  7»  1011.  Dismissed,  per  stipu- 
lation, clerk's  costs  to  be  paid  by  the  plain- 
tiff in  error. 


Banks  Law  Publxshino  Coupant,  Appel- 
lant, V.  Lawtebs  Oo-oferatiyb  Publish- 
ing CCMPANY.     [No.  82.] 
Appeal  from  the  United  States  Cireuit 

Court  of  Appeals  for  the  Second  Circuit 

See  same  case  below,  94  C.  C.  A.  642,  168 
Fed.  386,  17  Ann.  Gas.  957. 

Mr.  William  Hepburn  Russell  for  appel- 
lant 

Messrs.  Frederick  F.  Churdh,  Ftank  F. 
Reed,  and  ISdwaxd  S.  Rogers  for  appellee. 


November  9,  1911.  Dismissed^  per  stipi^ 
lation,  each  party  to  pay  its  own  costs  in 
this  court 


John  O.  Hamilton,  Plaintiff  In  Error,  ▼• 

John  A.  Robbuno'b  Sons  Company  el 

al.     [No.  60.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Ohio. 

Mr.  George  Hoadlj  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

November  0,  1011.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


DoBSET  Cabteb  «t  aL,   Appellants,  T.  J. 

Gbobqb  Wbiqht,  Commissioner,  ete.   [No. 

62.] 

Appeal  from  the  Circuit  Cburt  of  the 
United  States  for  the  Eastern  District  of 
Oklahoma, 

Mr.  William  H.  Robeson  for  appellants. 

No  appearance  for  appellee. 

NoYcmber  10,  1011.  Dismissed  with 
eosts,  pursuant  to  the  Tenth  Ruleu 


Amebiqan  Railboad  Company  or  Pobto 

Rioo,  Appellant,  t.  Cbntbal  San  Chbis- 

TOBAI^     [No.  68.] 

Appeal  from  the  District  Court  of  the 
United  States  for  Porto  Rico. 

See  same  case  below,  on  motion  for  new 
trial,  4  Porto  Rico  Fed.  Rep.  246;  on  sec- 
ond trial,  4  Porto  Rico  Fed.  Rep.  422. 

Mr.  Francis  H.  Dexter  for  appellant 

Mr.  Henry  P.  Blair  for  appellee. 

November  18,  1011.  Dismissed  with  costs, 
pursuant  to  the  Sixteenth  Rule,  on  motion 
of  Mr.  Henry  P.  Blair  for  the  appelles. 


Cathebinb  Lehman  et  al..  Plaintiffs  In  Er- 
ror, T.  State  or  Indiana  on  Relation 
OF  CBables  W.  Mnijai,  Attorney  G«n- 
eraL    [No.  602.] 

In  Error  to  the  Appellate  Court  of  the 
State  of  Indiana. 

Mr.  Ferdinand  Winter  for  plaintiffs  in 
error. 

Mr.  Thos.  M.  Honan  for  defendant  in  er- 
ror. 

November  14^  1011.  Dismissed  with  costs, 
on  motion  of  counsel  for  plaintiffs  in  er- 
ror. 


H.  L.  Denoon  et  al..  Plaintiffs  in  Error,  ▼. 

Tax  Tttlb  Company  op  Richmond,  [No. 

67.] 

In  Error  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia. 

Mr.  &  a  P.  Patteson  for  plaintiffs  in 
error. 

No  appearance  for  defendant  In  error. 

November  14,  1011.  Dismissed  with 
costs,  pursuant  in  the  Tsnth  Rule. 


IfOL 
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UimXD  STATI8  KZ  BBU  LOUU  F.  ALLABDT, 

Appellant,  t.  Matthsw  J.  LoHO^  Orimiiutl 

Sheriff,  ete.    [Ko.  78.] 

Appeal  from  the  Circuit  Oimrt  of  tho 
United  States  for  the  Baatem  Distriet  of 
Louisiana. 

Mr.  T^Iliam  Grant  for  appellant. 

Messrs.  St.  Clair  Adams  and  Albert  D, 
Henriques,  Jr.,  for  appellee. 

November  16,  1911.  Dismissed  with 
oostSy  pursuant  to  the  Tenth  Buls. 


Tdbttobt  or  New  Keziod  kz  bbu  Oka 
Btttlkb  Mbbcb,  Appellant,  ▼.  Iba  A.  Ab- 
bott, Associate  Justice,  etc.  [No.  185.] 
Appeal  from  the  Supreme  Court  of  the 

Territory  of  New  Mexico, 

'   Mr.  Neill  B.  Field  for  appellant 
No  appearance  for  appellee. 
December  4,  1911.    Dismissed  with  eosts, 

on  motion  of  eounsel  for  tha  appellant. 


Tbajtk  a.  MoCoiCBKB  et  aL,  Appellants,  t. 

Alva  A.  Nioholbon  et  al.     [No.  459.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Iowa. 

Mr.  Benjamin  I.  Salinger  for  appellants. 

Mr.  Qeoi^ge  Cosson  for  appellees. 

December  4,  1911.  Dismissed  with  costs, 
on  motion  of  eoimsel  for  the  appellants. 


PuxxMAN  CoifPANT,  Plaintiff  In  Error,  ▼. 

Daibt  B.  Caldbb.     [No.  768.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  South  Carolina, 

See  same  case  below.  89  8.  C.  287,  71  8. 
B.  841. 

Mr.  W.  Huger  FitzSimona  for  plaintiff 
in  error. 

Mr.  J.  P.  Kennedy  Bryan  for  defendant 
in  error. 

December  4,  1911.  Dismissed  with  costs, 
per  stipulation* 


MiTNioiPAL  CbxTirciL  OF  Sah  Juah  et  al.. 

Appellants,  ▼•  JosA  E.  Saldaba  et  al. 

[No.  91.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  C.  M.  Boerman  for  appellants. 

No  appearance  for  appellees. 

Decemoer  7,  1911.  Dismissed  with  eosts^ 
pursuant  to  the  Tsnth  Soli. 


WksTSBK    Umoir    Toxbeafk    Gohpaht, 

Plaintiff  in  Error,  r.  Hbbbt  Gxbbs.   [No. 

142.] 

In  Error  to  the  Circuit  Court  of  Nelson 
County,  State  of  Virginia. 

Messrs.  George  H.  Fearons,  Henry  D.  Es- 
tabrook,  and  Francis  Raymond  Stark  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

December  12, 1911.  Dismissed  with  costs, 
on  motion  of  counsel  for  tha  plaintiff  in 
error. 


Bbttib  Ligov  et  aL,  Appellants,  t.  Douo* 
lab  H.  JoHBBTOir  et  aL  [No.  101.] 
Appeal  from  the  United  States  Cirooil 

Court  of  Appeals  for  the  Eighth  Circuit. 
Mr.  Webster  Bellinger  for  appellanta. 
No  appearance  for  appellees. 
December  12, 1911.   Dismissed  with  eostsb 

pursuant  to  the  Tenth  Rule. 


Paul  H.  Catz,  Appellant,  t.  Mattitew  J. 

Long,  Criminal  Sheriff,  etc    [No.l05.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

Mr.  James  J.  McLoughlin  for  appellant. 

Messrs.  St.  Clair  Adams  and  Albert  B. 
Henriquea,  Jr.,  for  appellee. 

December  13, 1911.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


J.  A.  SOBIVBN  CoMPAHT,  Appellant,  T.  Ed- 

WABD  MoBBis  et  al..  Trading  as  Morris  4 

Company.    [No.  110.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit. 

Messrs.  Arthur  t.  Briesen  and  George  W. 
Case,  Jr.,  for  appellant. 

Messrs.  Edgar  H.  Gans  and  W.  Calvin 
Chesnut  for  appellees. 

December  14,  1911.  Dismissed  with 
eostsy  pursuant  to  the  Tenth  Rule. 


jAifTO   Vauohan,    Plaintiff   in    Error,   ▼. 

Ltdia  Stabb  Tabob.     [No.  116.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Michigan. 

Mr.  William  I*  Carpenter  for  plaintiff  in 
error. 

Mr.  Herschel  H.  Hatch  for  defendant  in 
error. 

December  15,  1911.  Dismissed  without 
eosts  to  either  party,  per  stipulation. 
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Jakes  Vaughav,  Plaintiff  in  Error,  ▼•  Lr- 
DiA  Stabb  Tabob.     [No.  117.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Michigan. 
Mr.  William  L.  Carpenter  for  plaintiff  In 

error. 

Mr.  Herschel  H.  Hatch  for  defendant 
in  error. 

December  10,  1911.  Dismissed  without 
costs  to  either  party,  per  stipulation* 


Chicago,  Bubliwgton,  &  Quinot  Railwat 

Company,  Plaintiff  in  Error,  ▼•  Chablxs 

A.  Hakilton.    [No.  229.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Mr.  Hale  Holden  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

December  18,  1911.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  plaintiff 
in  error. 

ClENEGXTITA  COFPEB  COMPANT,  Appellant,  f. 

Thomas  Fabish,  Jb.,  et  al.     [No.  126.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Arizona.  ^ 

Mr.  Engene  S.  Ives  for  appellant. 

Messrs.  John  F.  Wilson  and  Walter  Ben* 
nett  for  appellees. 

December  18, 1911.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Belt  Railway  Company  of  Chicago,  Peti- 
tioner, ▼.  United  States.    [No.  144.] 
On    Writ   of    Certiorari    to    the   United 

States   Circuit  Court  of  Appeals  for  the 

Seyenth  Circuit. 
See  same  case  below,  22  K  R.  A.  (N.  S.) 

582,  93  C.  C.  A.  666,  168  Fed.  542. 

Messrs.  William  J.  Henley  and  William 

L.  Keed  for  petitioner. 
The  Attorney  General  for  respondent. 
December  19,  1911.    Dismissedi  pursuant 

to  the  Tenth  Rule. 


American     Suoab     Refining     Company, 

Plaintiff   in  Error,  ▼.   United   States. 

[No.  275.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

See  same  case  below,  178  Fed.  100. 

Mr.  James  M.  Beck  for  plaintiff  in  error* 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

December  21,  1911.  Dismissed  on  mo- 
tion  of  counsel  for  the  plaintiff  in  error. 


United  States,  Plaintiff  in  Error,  t.  Rob- 

EBT  Jamieson.    [No.  687.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

See  same  case  below,  185  Fed.  16& 


Tha  Attomiey  General  for  plaintiff  in  «v» 
ror. 

Mr.  George  Whitefield  Betts,  Jx^  for  de- 
fendant in  error. 

January  9, 1912.  Dismissed  on  motion  of 
Mr.  Solicitor  General  Tiehmann  for  the 
plaintiff  in  error,  and  eause  remanded  to 
the  District  Court  of  the  United  States 
for  the  Southern  Distriet  of  New  York* 


W.  J.  MoNaughton,  Plaintiff  in  Error,  t« 

State  or  Gbobgia.    [No.  829.] 

In  Error  to  the  Supreme  Court  of  tha 
State  of  Georgia. 

See  same  case  below,  186  Ga.  800,  71  8. 

BL  loaa 

Mr.  William  Wallace  T4tmbdin  for  plain- 
tiff in  error. 

Mr.  Thomas  S.  I^lder  for  defendant  In 
error. 

January  9,  1912.  Dismissed  with  008ts» 
pursuant  to  the  Tenth  RulSt 


JOHH    Chbmoas,    Plaintiff    In    Error,    T. 
Thomas  J.  Ttnan,  Warden  of  the  Colo* 
rado   State  Penitentiary.     [No.   943.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Colorado. 

Mr.  Archibald  A.  Lee  for  defendant  In 
error, 

January  22,  1912.  Docketed  and  dis- 
missed with  costs,  on  motion  of  Mr.  Archi- 
bald A.  Lee  for  the  defendant  in  error* 


Peteb  Hobons,  Plaintiff  in  Error,  ▼.  Thom- 
as J.  Ttnah,  Warden  of  the  Colorado 
State  Penitentiary.     [No.  944.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Colorado. 

Mr.  Archibald  A.  Lee  for  defendant  in 
error. 

January  22,  1912.  Docketed  and  dis- 
missed with  costs,  on  motion  of  Mr.  Archi- 
bald A.  Lee  for  the  defendant  in  error. 


BoABD  OF   Chosen   Fbseholdebb   ow  the 
County  or  Bublinqton  et  al..  Appellants, 
V.  Pbovident  Life  &  T^ust  Company  of 
Philadelphia,  Trustee.     [No.  278.] 
Appeal   from   the   Circuit  Court  of  the 
United  States  for  the  District  of  New  Jer- 
sey. 
Mr.  Alan  H.  Strong  for  appellants. 
Messrs.  Samuel  Dickson  and  Thomas  B. 
French  for  appellee. 

January  22,  1912.  Dismissed  without 
costs  to  either  party,  per  stipulation,  and 
cause  remanded  to  the  District  Court  of  the 
United  SUtes  for  the  District  of  New  Jer* 
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fix.  Louis,  Iiojr  Moxthtjjk,  h  Southkin 
Railwat  CoifPANT,  Plaintiff  in  Bbbob,  ▼• 
Gbacs  WATSOKy  Administratrix^  ets.  [Ko. 
158.] 

In  Error  to  the  Cirenit  Coort  of  ths  Unit- 
sd  States  lor  the  Eastern  Distriel  of  Ar> 
kansas. 
See  same  caae  below,  169  Fed.  942. 
Messrs.  Lewis  Rhoton,  James  H.  Steven- 
son, Joseph  W.  Canada,  and  E.  B.  Kins- 
worthy  for  plaintiff  in  error. 
Defendant  in  error,  in  propria  persona, 
January   26,    1912.     Judgment   affirmed 
with  costs,  but  without  interest,  per  stipu- 
lation, and  cause  remanded  to  the  District 
Court  of  the  United  States  for  fbs  Eastern 
District  of  Arkansas. 


BxiD  Bbown,  Plaintiff  in  Error,  T.  Statv  ov 

Tszab.     [No.  167.] 

In  Error  to  the  Court  of  Criminal  Ap- 
peals of  the  State  of  TSexas. 

Messrs.  Charles  K.  Bell  and  Geoige  O. 
dough  for  plaintiff  in  error. 

Messrs.  Jewell  P.  lightfoot  and  James 
B.  Walthall  for  defendant  in  error. 

January  26,  1912.  Dismissed  with  costs, 
pursuant  to  the  Sixteenth  Rule,  on  motion 
of  Mr.  J.  P.  Lightfoot  for  tbs  defendant  in 


srror. 


BoBKBT  P.  Stkwabt  et  aL,  Appellants,  t. 

W.  W.  MifOBXLL  et  al.     [No.  176.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Tennessee. 

Mr.  Caruthers  Ewing  for  appellants. 

Mr.  W.  C.  Csldwell  for  respondents. 

January  29,  1912.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellants, 
and  cause  remanded  to  the  District  Court 
of  the  United  States  for  ths  Western  Dis- 
trict of  Tennessee. 


Mabgabst  Kopp  et  al.,  Appellants,  t.  Mabia 

Watbbs.     [No.  298.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

See  same  case  below,  84  App.  D.  C  67S. 

Mr.  Wilton  J.  Lambert  for  appellants. 

No  appearance  for  respondent. 

February  19,  1912.  Dismissed  with  costs 
on  motion  of  counsel  for  the  appellants. 


E.  B.  Taxnzeb  &  CoKPAHT,  Petitioner,  T. 
Chioago,  Rook  Island,  &  Pagifzo  BjJLr 

WAT  COMPAHT.      [No.  969.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
ths  Sixth  Circuit. 


See  same  case  below.  112  a  a  A.  168.  Ifli 
Fed.  543. 

Mr.  Caruthers  Swing  for  petitionee 

No  appearance  for  respondent. 

February  19,  1912.  Dismissed  on  motkNl 
of  oounssl  lor  the  petitionei^ 


NoBTHKBir  Paodio  Railwat  OompXitt  el 

al..  Appellants,  r.  United  Statxs.    [Now 

268.] 

Appeal  from  the  United  States  Circuit 
Oourt  of  Appeals  for  the  Ninth  CIreuit. 

See  same  case  below.  101  a  a  A.  117. 176 
Fed.706w 

Messrs.  Ohailes  W.  Bunn  and  Obarles 
Donnelly  for  appellants. 

The  Attorney  Qeneral  for  respondent 

Febroaiy  28.  1012.  Dismissed  on  motloo 
of  counsel  for  the  appellants. 


MnrmEArous,  St.  Paul  ft  Sault  Sn.  V£* 
nn  Railwat  Oohpant,  Plaintiif  in  Bi^ 
ror,  T.  WnxjAM  H.  Ladd.    [No.  819.] 
In  Error  to  the  Circuit  Court  of  Rusk 

County,  State  of  Wisconsin. 
Mr.  John  A.  Erdall  for  plaintiif  in  or* 

ror. 
Mr.  Samuel  A.  Anderson  for  defendant  In 

error. 
February  28,   1912.     Dismissed  without 

costs  to  either  party,  per  stipulatioOf 


Mabt  J.  Lebsnitzib  et  al.,  Appellants,  t« 
Maboabet  &  Tatlob  in  Her  Own  Right 
and  as  Executrix  of  Thomas  Taylor,  D^ 
ceased.    [No.  905.] 

Appeal  from  the  Court  of  Appeals  of  ths 
District  of  Columbia. 
Mr.  J.  J.  Darlington  for  appellee. 
February  26,   1912.     Docketed  and  dis- 
missed with  costs,  on  motion  of  Mr*  J«  J« 
Darlington  for  the  appellee. 


Clabk  W.  McConnel,  Appellant,  T.  GsoBQl 

H.  BxjBB  et  aL    [No.  636.] 

Appeal  from  the  Circuit  Court  of  ths 
United  States  for  the  District  of  Massachu* 
setts. 

Mr.  Robert  C.  Cooley  for  appellant. 

No  appearance  for  appellees. 

February  26, 1912.  Dismissed  with  eost% 
pa  motion  of  counsel  for  appellant. 
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JL  A.  BoBPnHr  OoiCPAifT*  AppeHant,  T.  Pxb- 

lauM  Mahuvaotobxng  OoliPAirc.    [Na 

MO.] 

Appeal  from  the  United  Statei  Oirenit 
06iirt  of  Appeals  for  the  Eighth  Cireuit. 

Mr.  Arthur  t.  Brieaen  for  appellant. 

Messn.  F.  W.  Iiehmann  and  S.  L.  Swarts 
for  appellee. 

February  28,  1912.  Dismiesed  for  want 
of  jurisdiction,  per  stipulation,  on  motion 
ol  Mr.  F.  W*  Tiehmann  for  the  appellee. 


Bonn  Wiiff  et  al.,  PlaintilTs  In  Error,  t. 

People  of  tbb  Staik  or  Colorado.    [No. 

182.] 

In  Error  to  the  Sapremo  Oonrl  of  the 
Btate  of  Colorado. 

Mr.  Robert  W.  Bonynge  lor  plaintiffs  in 
error. 

Ko  appearance  for  defendant  in  error. 

February  29,  1912.  Dismissed  with 
eost^,  pursuant  to  the  Tenth  Bule. 


WASHnroTcnr    Watis    Poweb    CoifPAirr, 

Plaintiff  in  Error,  t.  Waltkb  8.  6a8- 

KDX.     [No.  188.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Idaho. 

Mr.  F.  T.  Post  for  plaintiff  in  error. 

Messrs.  John  C.  Gittings  and  Justin  Mor- 
rill Chamberlain,  for  defendant  in  error. 

March  1,  1912.  Dismissed  with  eosts, 
pursuant  to  the  Tenth  Role. 


AuBXAKDEB  D.  MoKmoHT,  Plaintiff  in  Er- 
ror, T.   RoBEBT  T.  HoDOB,  Sheriff,  etc 
[No.  189.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Washinfrton. 
See  same  case  below,  66  Wash.  289.  104 

Pac604. 

Messrs.   Lawrence  Maxwell  and  Charles 

D.  Fullen  for  plaintiff  In  error. 
Mr.  J.  H.  Forney  for  defendant  in  er^ 

ror. 
March  5,  1918.    Dismissed  with  costs  on 

motion  of  Mr.  Lawrence  Maxwell  for  the 

plaintiff  in  error. 


Cabolqib    Jjbssjm    Cabtbb    Fatnb,    also 

Imown  as  Mrs.  Leslie  Carter,  Plaintiff 

in  Error,  ▼•  Anlzbb  E.  Hebbkak.    [No. 

205.] 

In  Error  to  the  City  Court  of  «!ie  City 
of  New  Yorlc,  State  of  New  Yoric 

Mr.  Nathaniel  Liery  for  plaintiff  in  er- 
ror. 

Mr.  Max  D.  Josephson  for  defendant  in 
error. 

March  7t  1912.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


MOHXTWXIGET    SOALB    COMPAHT,    Plaintiff 

in  Error,  ▼•  FkLiz  G.  MoBeidb.     [No. 
211.] 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

See  same  case  bdow,  190  Mass.  508,  86  N. 
B.  870. 

Messrs.  Charles  F.  Morse  k  John  M. 
Zane  for  plaintiff  in  error. 

Messrs.  Edmund  A.  Whitman  and  Al- 
bert H.  Meads  for  defendant  in  error. 

March  7,  1912.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


pEBVEOio    DncAGuiLA    and    BuenaTentura 

Dimaguila,  Appellants,  t.  IinmNATiON- 

AL  BAirKora  CospoBATioir  tt  aL     [No. 

429.] 

Appeal  tmm  the  Supreme  Court  of  the 
Philippine  Islands. 

Mr.  William  Henry  White  for  appel- 
lants. 

No  appearance  for  appellees. 

March  11,  1912.  Dismissed  with  costs 
on  motion  of  counsel  for  the  appellanta. 


AOKBB  W.  B.  Shepabd  et  al.,  Plaintiffs  in 

Error,  t.  TBe  Cett  or  Seattle.     [No. 

461.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington.' 

Messrs.  Thomas  R.  Shepard  and  Alfred  J. 
Daly  for  plaintiffs  in  error. 

Mr.  Harold  Preston  for  defendant  in  er- 
ror. 

July  81,  1911.  Dismissed,  pursuant  iOt 
the  Twenty-eighth  Rule. 


1911. 
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(224  U.  8.  610.) 
STATE     OF    WASHINGTON    EX    REL. 
OREGON  RAILROAD   &  NAVIGATION 
COMPANY,   Plflf.  in  Err., 

T. 

H.  A.  FAIRCHILD,  John  C.  Lawrence,  and 
JeBde  8.  Jones,  Railroad  CommisBioners 
of  the  State  of  Washington. 

Constitutional  Law  (|  297*)— Dub  Pbo- 
CESs   OF   Law — ^Notice   and   Hearing — 

COMFULSOBT   TBACEAGB    CONNECTION. 

1.  An  adequate  opportunity  to  defend 
will  not  sustain,  as  affording  due  process 
•f  law,  an  order  of  a  state  railroad  com- 
mission requiring  trackage  connections  be- 
tween competing  railway  companies  for  the 
interchange  of  business,  if  the  order  was 
arbitrary  or  unreasonable,  and  not  justified 
by  any  public  necessity. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  M  832-884:    Dec.  Dig.  S  297.*] 

Constitutional  Law  (|  2»7*)— Due  Pro- 
OEss  OP  Law— Uearino— ScoPK  of  Ju- 
dicial Review. 

2.  Confining  the  scope  of  the  judicial  re- 
yiew  of  the  reasonableness  of  an  order  of 
the  state  railroad  commission  requiring 
trackage  connections  between  railway  com- 
panies for  the  interchange  of  business  to 
the  testimony  ttliich  has  been  submitted  to 
the  commission,  ab  is  done  by  Wash.  Laws 
1907,  chap.  226,  does  not  take  the  proper^ 
of  the  carriers  without  due  process  of  law, 
where  the  statute  provides  for  a  "full  hear- 
ing" before  the  commission,  at  which  the 
earriers  may  show  that  the  order  asked 
for,  if  granted,  will  be  unreasonable. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  H  tt2-8S4;    Dec.  Dig.  fi  2S7.*] 

Courts  (S  394*)  — Sufbems  Coubt  — Re- 
view OF  State  Coubts. 
8.  Whether  or  not  as  a  matter  of  law, 
the  facts  proved  show  the  existence  of  such 
A  public  necessity  for  trackage  connections 
between  competing  railway  companies  for 
the  interchange  of  business  as  authorizes  a 
taking  of  property,  is  a  question  for  con- 
sideration in  the  Federal  Supreme  Court 
on  writ  of  error  to  a  state  court,  in  * 
ease  in  which  the  order  of  a  state  railway 
commission  requiring  such  connections  is 
attacked  as  denying  due  process  of  law. 

Sd.  Note.— For  other  cases,  see  Courts,  Cent. 
.88  1049-1077;    Dec.  Dig.  8  S94.*] 

Constitutional  Law  (J  297*)— Dub  Pbo- 

CEss  or  Law  —  CoifPULsoBT  Tbaokaob 

Connections. 

4.  The  nlaces  and  persons  interested,  the 
Tolume  of  business  to  be  aifected,  and  the 
saving  in  time  and  expense  to  the  shipper, 
as  against  the  cost  and  loss  to  the  carrier, 
must  be  considered  in  determining  the  rea- 
sonableness of,  and  the  public  necessity  for, 
an  order  of  a  state  railroad  commission 
requiring  trackage  connections  at  certain 
points  between  competing  railway  com- 
panies for  the  interchange  of  business, 
which  is  attacked  as  taking  property  with- 
out due  process  of  law. 

tBd.  Note.— For  otber  cases,  aee  Constitutional 
Law.  Cent  Dig.  68  832-834;    Dec.  Dig.  8  297.*] 


Constitutional  Law  (|  297*)— Due  Peo- 

CESS  of  Law  —  Cokpulsobt  Tbackagb 

Connections. 

6.  No  public  necessity  is  shown  which 
will  justify,  under  the  due  process  of  law 
clause  of  the  Federal  Constitution,^  an  or- 
der of  a  state  railroad  commission  requir- 
ing trackage  connections  at  certain  points 
between  competing  railway  companies  for 
the  interchange  of  business,  where  the  com- 
mission acted  without  any  evidence  of  in- 
adequate service,  with  no  proof  of  public 
complaint  or  of  a  public  demand,  with  no 
testimony  that  any  freight  had  been  of- 
fered in  the  past  for  shipment  between  those 
points,  or  that  any  such  freight  would  be 
offered  in  the  future,  and  with  no  proof  as 
to  the  volume  of  business  at  any  of  these 
points,  nor  the  amount  of  freight  that 
would  be  routed  over  the  track  connections 
if  they  were  constructed,  and  with  no  testi- 
mony as  to  the  probable  revenue  that  would 
be  derived  from  the  use  of  the  track  con- 
nections, or  of  the  saving  in  freight  or 
otherwise  that  would  result  to  the  shippers. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  88  832-884;    Dec.  Dig.  8  2W.T 

Constitutional  Law  (|  297*)— Due  Pbo- 

cEss  of  Law  —  Compulsobt  Tbackaob 

Connections. 

6.  The  insufficiency  of  the  evidence  be- 
fore the  state  railroad  commission  to  sus- 
tain, on  the  ground  of  public  necessity,  un- 
der the  due  process  of  law  clause  of  ^e 
Federal  Constitution,  its  order  requiring 
trackage  connections  between  competing 
railway  companies  at  certain  points  for 
the  interchange  of  business,  cannot  be  sup- 
plied on  judicial  review  by  a  presumption 
arising  from  the  failure  of  the  carrier  to 
produce  its  records  to  disprove  what  had 
not  been  established,  where  the  statute  un- 
der which  the  commission  acted  confines  the 
scope  of  the  judicial  review  of  the  reason- 
ableness of  the  order  to  the  testimony  which 
has  been  submitted  to  the  commission. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  88  832-834;    Dec.  Dig.  8  297.*] 

[No.  118.] 

Argued  December  8,  1011.     Decided  Aprfl 

29,  1912. 

I.N  ERROH  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  Jud^ 
ment  which  affirmed  a  judgment  of  the  Su- 
perior Court  of  Thurston  County,  in  that 
state,  dismissing  a  petition  for  the  review 
of  an  order  of  the  state  railroad  commis- 
sion, requiring  trackage  connections  be- 
tween competing  railway  companies  at  cer- 
tain points  for  the  interchange  of  business. 
Reversed  without  prejudice  to  the  institu- 
tion of  new  proceedings. 

See  same  case  below,  52  Wash.  17»  100 
Pac  179. 


*For  other  cases 


see  same  topic  ft  8  nuicbsb  in  Dec  ft  Am.  Digs.  1907  to  dats,  ft  Rep'r  Indez4 

^  Const  Amend.  14 
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2     statement  by  Mr.  Justice  Ijamar: 

*  A  statute  of  the  state  of  Washington  au- 
thorizes the  railroad  commission,  upon  com- 
plaint made,  or  on  inquiry  upon  its  own 
motion  "after  a  full  hearing  ...  to 
order  that  additional  trackage  or  sidings 
be  constructed  •  .  .  and  that  additional 
connections  be  made." 

In  pursanoe  of  this  act,  and  by  direction 
of  the  commission,  the  attorney  general 
filed  a  complaint  against  the  Oregon  Rail- 
road &  Navigation  Company,  chartered  un- 
der the  laws  of  Oregon,  the  Northern  Pacific 
Railway  Company  and  the  Spokane  &  In- 
land Railroad,  praying  for  an  order  re- 
quiring them  to  connect  their  tracks  at 
Pullman,  Colfax,  Garfield,  Oakesdale,  Rosa- 
lia, Waverly,  Thorton,  Farmington,  Con- 
nell,  and  Palouse.  The  complant  averred 
that  four  of  these  towns  were  important 
H  shipping  points,  and  that  at  all  of  them 
2  there  was  a  demand  that  cars  should  be 

•  transferred  from  one  line  to  the*other,  and 
a  public  necessity  that  track  connection 
should  be  made  between  the  roads  at  all 
these  points.  The  Oregon  Company  filed 
an  answer  in  which  it  denied  that  the  towns 
named  were  important  shipping  points;  de- 
nied that  there  was,  or  had  ever  been,  any 
public  demand  for  the  interchange  of  busi- 
ness at  any  of  the  places,  or  that  there  was 
any  public  necessity  for  the  connection. 

At  the  hearing,  evidence  was  introduced 
showing  that  the  Spokane  &  Inland  was  an 
electric  road  not  yet  completed;  that  all 
the  roads  had  the  same  gauge ;  that  in  three 
of  the  towns  they  crossed  at  grade ;  that  in 
the  others  the  tracks  were  generally  on  the 
same  level,  and  separated  by  distances  vary- 
ing from  a  few  feet  up  to  600  feet;  that  the 
connecting  tracks  would  generally  be  on 
the  right  of  way  of  the  carriers,  though  in 
some  instances  it  would  be  necessary  to 
acquire  other  property  by  purchase  or  con- 
demnation. There  was  evidence  as  to  the 
price  of  switches  and  the  cost  per  lineal 
foot  of  laying  a  track  with  two  necessary 
connecting  switches. 

The  principal  witness  on  behalf  of  the 
state  was  an  inspector  of  the  commission, 
who  testified  that  the  three  roads  were  com- 
petitors, and  ran  from  Spokane  through 
each  of  the  towns  named  in  the  complaint; 
that  wheat  was  the  principal  product  of 
the  country,  and  that  it  was  shipped  to 
Spokane  or  Portland,  reached  by  each  of 
the  roads  or  their  connections;  that  the 
main  business  of  the  towns  named  in  the 
complaint  was  with  Spokane;  and  that  the 
business  between  local  stations  was  small. 
From  his  testimony  and  a  map  it  appears 
that,  with  the  exception  of  Connell,  all  of 
the  towns  named  lay  in  a  strip  about  50 
miles  long  and  15  miles  wide,  one  road  on 


each  side,  with  the  Spokane  running  about 
half  way  between  the  other  two;  that  the 
roads  were  generally  parallel  to  each  other, 
but  by  curves  and  branch  lines  reached 
these  towns.  In  answer  to  specific  inquiries  ^ 
he  gave  the  route  a  car  would  take  ifg 
shipped  from  named  stations  on  one* line* 
to  named  stations  on  another,  under  pres- 
ent conditions;  and  said  that  if  the  con- 
nections were  made  and  cars  took  that 
route,  the  distance  would  be  shortened;  and 
that  if  wheat,  cattle,  or  other  property  was 
thus  shipped  to  and  from  such  stations 
there  would  be  a  saving  in  time  and  dis- 
tance. He  testified  that  he  had  no  knowl- 
edge as  to  the  amount  of  business  done  at 
any  of  the  towns  named,  or  that  such  ship- 
ments had  been  offered  or  would  be  made. 
He  and  the  other  witnesses  on  behalf  of 
the  commission  testified  that  every  pur- 
pose would  be  served  if  there  was  a  con- 
nection between  the  various  roads  at  one 
of  the  points  named,  some  of  them  think- 
ing Garfield  the  best  point  and  others  thai 
it  should  be  at  Oakesdale,  from  which,  it 
was  said,  the  tracks  radiated  like  the  spokes 
of  a  wheel.  It  appeared  that  the  Oregon 
already  connected  with  the  Northern  Pa- 
cific at  Garfield.  The  inspector  and  other 
witnesses  were  not  asked  specifically  as  to 
all  points,  but  in  answer  to  inquiries  testi- 
fied, without  contradiction,  that  there  was 
no  necessity  for  connecting  the  tracks  at 
Farmington,  Thornton,  Colfax,  Waverly, 
nor  at  Garfield  or  Oakesdale  except  as  in- 
dicated above. 

The  witnesses  for  the  carrier  testified 
that  a  connection  at  Garfield  would  acom- 
modate  all  transfers  that  might  be  offered; 
that  there  had  been  no  demand  at  any  of 
the  towns  for  such  transfers  in  the  past, 
and  that  there  was  no  necessity  for  making 
them. 

Only  one  shipper  was  called  as  a  witness. 
He  testified  that  a  connection  at  Oakesdale 
would  serve  all  purposes,  but  gave  no  in- 
formation as  to  the  amount  of  his  freight 
business,  nor  the  saving  that  would  result 
to  him  or  others  if  the  connection  was  put 
in.  No  merchants  or  shippers  from  any  of 
the  towns  named  in  the  complaint,  or  re- 
ferred to  in  the  evidence,  were  called.  There 
was  no  proof  as  to  the  volume  of  business 
at  any  of  these  places,  nor  as  to  the  amount 
of  freight  that  would  be  routed  over  these 
track  connections  if  they  were  constructed.  i4 
Nor  was  there  any* testimony  as  to  the* 
probable  revenue  that  would  be  derived  from 
the  use  of  the  track  connections,  or  of  the 
saving  in  freight  or  otherwise  that  would 
result  to  shippers.  The  inspector  of  the 
commission  testified  that  these  connections 
would  develop  very  little  business. 

After  the  conclusion  of  the  evidence,  the 
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commission  dismissed  the  complaint  as  to 
Rosalia  and  Palouse,  where  the  crossings 
were  not  at  grade,  and  made  an  order  in 
which  it  found  that  the  roads  crossed  at 
grade  at  two  points  and  ran  in  close  prox- 
imity to  each  other  through  all  the  other 
places;  that  there  was  a  public  necessity 
for  track  connection,  the  cost  of  which,  at 
each  point,  was  stated,  varying  from  $316 
to  $1,460,  and  aggregating  about  $7,000. 
It  thereupon  ordered  that  the  companies 
should  agree  among  themselves  as  to  the 
particular  places  in  said  towns  where  the 
tracks  should  be  laid,  and  how  the  expense 
should  be  divided,  in  default  of  which  the 
conunissicn  would  make  a  supplemental  or* 
der  designating  the  particular  places  where 
the  connections  should  be  made  and  the 
proportion  in  which  the  expense  should  be 
borne  by  each  company. 

The  Oregon  Company,  being  dissatisfied 
with  this  order,  filed  in  the  superior  court 
of  Thurston  county  a  petition  for  review, 
alleging  the  unconstitutionality  of  the  stat- 
ute under  which  the  order  had  been  made, 
and  also  attacking  its  reasonableness  on 
the  ground  that  "there  was  no  evidence 
showing  or  tending  to  show  that  there  was 
any  public  demand  or  public  necessity  for 
such  track  connection,  or  for  the  inter- 
change of  freight  at  either  of  said  points 
in  carload  lots  ...  or  that  any  public 
convenience  would  be  subserved;"  but,  on 
the  contrary,  that  the  only  evidence  offered 
tended  to  show  that  there  was  no  public 
necessity,  and  that  it  would  be  obliged  to  ac- 
quire additional  property,  and  to  incur  large 
expense  to  make  the  connection,  without  any 
iH  public  necessity,  and  be  thereby  deprived 
•  of  its  property  without  ^compensation  and 
without  due  process  of  law,  in  violation  of 
the  Constitution  of  the  United  States. 

This  method  of  attacking  the  order  by 
petition  for  review  was  in  compliance  with 
the  provisions  of  the  Washington  statute 
which  declared  that  "the  order  of  the  com- 
mission shall,  of  its  own  force,  take  effect 
and  become  operative  twenty  days  after  no- 
tice thereof  has  been  given.  .  .  .  And 
any  railroad  or  express  company  affected  by 
the  order  of  the  commission,  and  deeming 
it  to  be  contrary  to  the  law,  may  institute 
proceedings  in  the  superior  court  •  .  . 
and  have  such  order  reviewed  and  its  rea- 
sonableness and  lawfulness  inquired  into 
and  determined.  Pending  such  review,  if 
the  court  having  jurisdiction  shall  be  of 
the  opinion  that  the  order  or  requirement 
of  the  commission  is  unreasonable  or  un- 
lawful, it  may  suspend  the  same  .  .  . 
pending  such  litigation.  .  .  .  Said  ac- 
tion of  review  shall  be  taken  by  the  said 
railroad  or  express  company  within  twenty 
days  after  notice  of  said  order,  and  if  said 


action  of  review  is  not  taken  within  said 
time,  then  in  all  litigation  thereafter  aris- 
ing between  the  state  of  Washington  and 
said  railroad  or  express  company,  or  private 
parties  and  said  railroad  or  express  com- 
pany, the  said  order  shall  be  deemed  final 
and  conclusive.  If,  however,  said  action  in 
review  is  instituted  within  said  time,  the 
said  railroad  or  express  company  shall  have 
the  right  of  appeal  or  to  prosecute  by  other 
appropriate  proceedings,  from  the  judg- 
ment of  the  superior  court  to  the  supreme 
court  of  the  state  of  Washington,  as  in  civil 
actions.  .  .  •  The  action  in  review  of 
such  order)  whether  by  writ  of  review  or 
appeal  or  otherwise,  shall  be  heard  by  the 
court  without  intervention  of  a  jury,  and 
shall  be  heard  and  determined  upon  the  evi- 
dence and  exhibits  introduced  before  the 
commission  and  certified  to  by  it.    .    •    •** 

The  bill  of  exceptions  recites  that  on  the  ^ 
hearing  in  the  superior  court,  the  Oregon  g 
Company  offered* competent  and  noncumu** 
lative  testimony  in  support  of  its  conten- 
tion on  the  issues  between  it  and  the  com- 
mission, which,  if  received,  would  have 
tended  to  show  that  there  was  no  public 
necessity  for  such  track  connections  at 
either  of  the  places;  that  no  public  con- 
venience would  be  served  by  making  them, 
and  that  the  cost,  instead  of  aggregating 
$7,500,  would  be  $21,000  (the  amount  at 
each  place  being  specified),  besides  the  ex- 
pense of  acquiring  additional  land  and 
franchises  needed  for  the  construction  and 
operation  of  the  tracks.  The  court  rejected 
all  this  evidence  on  the  ground  that,  under 
the  statute,  the  petition  for  review  must 
be  determined  on  the  testimony  which  had 
been  submitted  to  the  conunission.  After 
argument  the  petition  was  dismissed  and 
the  Oregon  Company  excepted.  All  of  the 
evidence  introduced  before  the  commission, 
and  attached  as  an  exhibit  to  its  answer, 
was  duly  incorporated  in  the  bill  of  excei^ 
tions,  which  also  contains  a  recital  that  the 
photographs  and  maps  identified  by  one  of 
the  witnesses  had  not  been  forwarded  by 
the  commission,  nor  were  they  considered 
by  the  court.  There  was,  however,  no  mo- 
tion by  the  defendant  for  an  order  requir- 
ing such  omitted  papers  to  be  sent  up  so 
as  to  complete  the  record.  Neither  did  it 
appear  that  any  motion  was  made  before 
the  commission  to  require  a  more  definite 
statement  of  the  location  of  the  proposed 
tracks. 

The  judgment  dismissing  the  petition  was 
affirmed  by  the  supreme  court  of  the  state. 
52  Wash.  17,  100  Pac  179.  It  held  that 
the  statute  was  valid;  that  it  gave  the  de- 
fendant every  opportunity  to  make  its  de- 
fense, and  granted  an  adequate  judicial 
review  by  which  to  test  the  validity  of  the 
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order.  In  answer  to  the  eontention  that 
the  evidence  showed  that  the  order  was  tm- 
reasonahle  and  amounted  to  a  taking  of 
property  without  puhlie  necessity,  the  court 
^  merely  said:  "As  to  the  public  necessity 
g  for  the  track  connections,  we  are  not  pre- 

•  pared  to  say  that  the^  finding  of  the  com- 
mission in  that  respect  was  not  justified 
by  the  testimony."  The  cause  was  brought 
here  by  writ  of  error,  in  which  it  is  con- 
tended that  the  Washington  statute  failed 
to  furnish  an  adequate  hearing  or  oppor- 
tunity for  judicial  review,  especially  in  pro- 
hibiting the  submission  to  the  cpurt  of  com- 
petent evidence  as  to  the  unreasonableness 
of  the  order;  and,  further,  there  was  no 
evidence  of  a  public  necessity,  and  that  the 
order  was  void  as  taking  property  without 
due  process  of  law. 

Messrs.  Maxwell  Svarts,  Zera  Snow, 
and  W.  W.  Cotton  for  plaintiff  in  error. 

Mr.  W.  V,  Tanner,  Attorney  General  of 

Washington,  and   Messrs.   Walter   P.   Bell 

^  and  S.  H.  Kelleran  for  defendants  in  error. 

f  ^Mr.  Justice  Ijamar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

1.  The  commission's  order  requiring  the 
Oregon  Company  to  make  track  connection 
was  not  a  mere  administrative  regulation, 
but  it  was  a  taking  of  property,  since  it 
compelled  the  defendant  to  expend  money, 
^  and  prevented  it  from  using  for  other  pur- 
2  poses  the  land  on  which  the  tracks  were  to 

*  be  laid.  Its  validity  could  not  be* sustained 
merely  because  of  the  fact  that  the  carrier 
had  been  given  an  opportunity  to  be  heard, 
but  was  to  be  tested  by  considering  whether, 
in  view  of  all  the  facts,  the  taking  was 
arbitrary  and  unreasonable,  or  was  justified 
by  the  public  necessities  which  the  carrier 
could  lawfully  be  compelled  to  meet.  For 
the  guaranty  of  the  Constitution  extends 
to  the  protection  of  fundamental  rights, — 
to  the  substance  of  the  order  as  well  as  to 
the  notice  and  hearing  which  precede  it. 
"The  mere  form  of  the  proceeding  instituted 
against  the  owner,  even  if  he  be  admitted 
to  defend,  cannot  convert  the  process  used 
into  due  process  of  law,  if  the  necessary  re- 
sult be  to  deprive  him  of  his  property  with- 
out compensation."  Chicago,  B.  &  Q.  B. 
Co.  V.  Chicago,  166  U.  S.  236,  41  L.  ed. 
984,  17  Sup.  Ct.  Rep.  681;  Missouri  P.  B. 
Co.  V.  Nebraska,  164  U.  S.  416,  41  L.  ed. 
494,  17  Sup.  Ct.  Rep.  130.  So  that,  where 
the  takincr  is  under  an  administrative  regu- 
lation, the  defendant  must  not  be  denied 
the  right  to  show  that,  as  matter  of  law, 
the  order  was  so  arbitrary,  unjust,  or  un- 
reasonable as  to  amoimt  to  a  deprivation 
of  property  in  violation  of  the  14th  Amend- 


ment. Chicago,  M.  &  St  P.  R  Co.  v.  Min* 
nesota,  134  U.  S.  418,  33  L.  ed.  970,  8 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702;  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct  Bep.  418;  Chi- 
cago, M.  &  St.  P.  B.  Co.  V.  Tompkins,  176 
U.  S.  173,  44  L.  ed.  420,  20  Sup.  Ct  Bep. 
336. 

2.  This  was  recognized  l^  the  suprema 
court  of  the  state,  which  held  that  this 
constitutional  right  was  not  denied,  but  that 
the  statute  furnished,  first,  an  adequate 
opportunity  to  be  heard  before  the  commis- 
sion, and  then  provided  for  a  judicial  re- 
view by  authorizing  the  company  to  test 
the  validity  of  the  order  in  the  superior 
court.  Both  of  these  rulings  are  assigned 
as  error  by  the  Oregon  Company.  It  com- 
plains that  the  statute  did  not  afford  it  the 
means  of  making  a  defense  before  the  com- 
mission and  yet  required  it  to  attack  tha 
reasonableness  of  the  order  on  such  evi- 
dence as  it  might  have  been  able  to  produce 
before  the  administrative  body.  If  this 
were  true,  the  defendant's  position  would 
be  correct,  for  the  hearing  which  must  pre-  ^ 
cede  the  taking  of  property  is  not  a  mereg 

,*form.  The  carrier  must  have  the  right  to  • 
secure  and  present  evidence  material  to  the 
issue  under  investigation.  It  must  be  given 
the  opportunity  by  proof  and  argument  to 
controvert  the  claim  asserted  against  it  be- 
fore a  tribunal  bound  not  only  to  listen, 
but  to  give  legal  effect  to  what  has  been 
established.  But,  as  construed  by  the  state 
court,  all  these  rights  were  amply  secured 
by  the  statute,  which  declared  that  the 
commission,  "after  a  full  hearing,"  might 
require  track  connection.  On  such  investi- 
gation the  company  could  have  objected  to 
the  sufficiency  of  the  complaint,  and  ob- 
tained an  order  requiring  it  to  be  made 
more  specific  as  to  the  exact  location  of  the 
proposed  tracks.  The  defendant  was  given 
the  benefit  of  compulsory  process  to  secure 
and  present  evidence  in  its  behalf.  There 
was  a  provision  to  require  the  attendance 
of  witnesses,  the  production  of  documents, 
and  for  the  taking  of  testimony  by  deposi- 
tion. It  also  had  the  right  to  cross-ex- 
amine witnesses  produced  on  the  part  of  the 
commission,  and  the  privilege  of  offering 
evidence  on  every  matter  nwterial  to  the 
investigation. 

3.  The  defendant  insists,  however,  that, 
no  matter  how  complete  the  right  to  be 
heard  before  the  commission,  the  statute, 
having  denied  all  other  opportunity  for 
testing  the  validity  of  the  order  in  the 
state  courts,  furnished  an  utterly  inade- 
quate judicial  review  because,  as  the  car- 
rier   could    not    anticipate    what   decision 

I  would  be  made,   it  was  unjust  to  require 
it  to  produce  evidence  to  show  in  advance 
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the  unreasonableness  of  an  order  the  terms 
of  which  were  not  known.  From  this  it 
argues  that  the  statute  was  unconstitutional 
in  so  far  as  it  prevented  the  court  from 
receiving  competent  and  noncumulative  tes- 
timony tending  to  prove  that  there  was  no 
public  necessity  for  making  the  track  con- 
nection, and  that  the  order  was  void. 
9  This  position  would  be  true  if  the  de- 
gfendant  had  not  been  put  on  notice  as  to 

•  what  order  was  asked  for,  and*then  given 
ample  opportimity  to  show  that  it  would 
be  unjust  or  unreasonable  to  grant  it.  In 
this  case,  and  under  the  statute,  it  was  given 
such  notice.  The  complaint  alleged  that 
some  of  the  towns  were  important  shipping 
points,  and  that  at  all  of  them  there  was  a 
public  necessity  that  the  roads  should  be 
connected.  The  defendant  denied  each  of 
these  allegations.  The  hearing,  both  on  the 
law  and  the  facts,  was  necessarily  limited 
to  that  issue.  There  could  have  been  no 
valid  order  which  was  broader  than  that 
claim.  The  defendant  was  charged  with 
notice  that  if  the  allegations  of  the  com- 
plaint as  to  necessity  were  established,  the 
order  could  then  be  lawfully  granted,  un- 
less there  waa  also  proof  that  the  cost,  in 
comparison  with  the  receipts,  or  other  fact, 
made  it  unjust  to  require  the  connections 
to  be  made.  The  carrier  was  therefore  given 
the  right  both  to  meet  the  charge  of  public 
necessity,  and  also  to  establish  any  fact 
which  would  make  it  unjust  to  pass  the 
order  for  which  the  complainant  prayed. 
The  act  further  provided  that  after  the  ad- 
ministrative body  had  acted,  the  carrier 
■hould  have  the  right  to  test  the  lawfulness 
and  reasonableness  of  the  regulation  in  the 
•uperior  court,  where  every  error  in  re- 
jecting or  excluding  evidence,  or  otherwise, 
could  be  corrected.  On  that  trial  the  court 
was  not  bound  by  the  finding  of  fact,  but, 
like  the  commission,  it  was  obliged  to  weigh 
and  consider  the  testimony,  and  to  give  full 
effect  to  what  was  established  by  the  evi- 
dence, since  it  acted  judicially,  "under  an 
imperative  obligation,  with  a  sense  of  of- 
ficial responsibility  for  impartial  and  right 
decision,  which  is  imputed  to  the  discharge 
of  official  duties."  Louisville  &  N.  R.  Co. 
▼.  Kentucky,  115  U.  8.  334,  29  L.  ed.  417, 
6  Sup.  Ct  Rep.  57. 

4.  Having  been  given  full  opportunity  to 
be  heard  on  the  issues  made  by  the  com* 
plaint  and  answer,  and  as  to  the  reason- 
ableness of  the   proposed  order,  and  hav- 
t*  ing  adopted  the  statutory  method  of  review, 
S  this  company  cannot  complain.    It  had  the 

*  right  to  offer  all  competent*  testimony  be- 
fore the  commission,  which,  in  view  of  the 
form  of  proceedings  authorized  by  the  stat- 
ute, acted  in  this  respect  somewhat  like  a 
master  in  chancery  who  has  been  required 


to  take  teatimony  and  report  his  findings 
of  fact  and  conclusions  of  law.  The  court 
would  test  ita  correctness  by  the  evidence 
submitted  to  the  master.  Nor  would  there 
be  any  impairment  of  the  right  to  a  judi- 
cial review  because  additional  testimony 
could  not  be  submitted  to  the  chancellor. 
The  statute  enlarges  what  this  court  haa 
recognized  to  be  proper  practice  in  equity 
cases  attacking  such  regulations.  There 
the  hearing  is  de  novo,  and  there  is  no  pro 
hibition  in  equity  against  offering  all  com- 
petent evidence  to  prove  that  the  order  was 
unreasonable.  But  in  Cincinnati,  N.  O.  & 
T.  P.  B.  Co.  ▼.  Interstate  Commerce  Com- 
mission, 162  U.  S.  196,  40  L.  ed.  939,  6 
Inters.  Com.  Rep.  391,  16  Sup.  Ot  Rep.  700, 
it  was  said:  "We  think  this  a  proper  oc- 
casion to  express  disapproval  of  such  a 
method  of  procedure  on  the  part  of  the  rail- 
road company  as  should  lead  them  to  with- 
hold the  larger  part  of  their  evidence  from 
the  Commission,  and  first  adduce  it  in  the 
circuit  court.  .  .  .  The  theory  of  the 
act  evidently  is,  as  shown  by  the  provision, 
that  the  findings  of  the  Commission  shall 
be  regarded  as  prima  facie  evidence  that 
the  facts  of  the  case  are  to  be  disclosed  be- 
fore the  Commission."  See  also  Texas  &  P. 
R.  Co.  V.  Interstate  Commerce  Conunission, 
162  U.  S.  238,  239,  40  L.  ed.  954,  5  Inters. 
Com.  Rep.  405,  16  Sup.  Ct  Bep.  666;  Mis- 
souri, Eu  &  T.  B.  Co.  ▼.  Interstate  Com« 
merce  Commission,  164  Fed.  649. 

There  is  no  claim  here  that  the  evidence 
rejected  by  the  superior  court  was  newly 
discovered,  or  that  its  materiality  could  not 
have  been  anticipated,  or  that  for  any  rea^ 
son  the  defendant  had  been  prevented  from 
submitting  to  the  commission  the  testimony 
it  offered  in  court  to  show  that  the  cost 
would  be  $21,000  instead  of  $7,500.  Nor 
was  there  any  allegation  of  surprise,  mis- 
take, or  other  extraordinary  fact  requiring 
the  admission  of  such  evidence  in  order  to 
preserve  the  right  guaranteed  by  the  Con-^ 
stitution.  There  is  therefore  no  call  for  an 
decision  as* to  whether,  under  those  cireum-  • 
stances,  such  evidence  should  be  admitted, 
or  the  case  remanded,  so  that  the  commis- 
sion might  consider  material  and  probably 
controlling  testimony  which  the  carrier, 
without  fault  on  its  part,  had  failed  to  sub- 
mit on  the  first  hearing. 

6.  If,  then,  the  defendant  had  notice  and 
was  given  the  right  to  show  that  the  order 
asked  for,  if  granted,  would  be  unreason- 
able, it  has  not  in  this  case  been  deprived  of 
the  right  to  a  hearing.  That  being  so,  it 
leaves  for  consideration  the  contention  that» 
as  a  matter  of  law,  the  order,  on  the  facta 
proved,  waa  so  unreasonable  as  to  amount 
to  a  taking  of  property  without  due  procesa 
of  law.     This  necesaitatea  an 
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of  the  evidence,  not  for  the  purpose  of  pass- 
ing on  conflicts  in  the  testimony,  or  of  de- 
ciding upon  pure  questions  of  faot,  but»  as 
■aid  in  Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albers  Commission  Co.  223  U.  S.  591, 66  K 
ed.  — ,  82  Sup.  Ct  Rep.  820,  from  an  inspec- 
tion of  the  ''entire  record  including  the  evi- 
dence, if  properly  incorporated  therein,  to 
determine  whether  what  purports  to  be  a 
finding  upon  questions  of  fact  is  so  involved 
with  and  dependent  upon  such  questions  of 
law  as  to  be  in  substance  and  effect  a  deci- 
sion of  the  latter."  Cedar  Rapids  Gaslight 
Co.  ▼.  Cedar  Rapids,  223  U.  S.  655,  56  L. 
ed.  — ,  82  Sup.  Ct.  Rep.  889;  Graham  v. 
Gill.  223  U.  S.  643.  56  L.  ed.  — ,  32  Sup. 
Ct.  Rep.  896.  Here  the  question  presented 
is  whether,  as  matter  of  law,  the  facts  proved 
show  the  existence  of  such  a  public  necessity 
as  authorizes  a  taking  of  property. 

6.  Since  the  decision  in  Wisconsin,  M.  & 
P.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  45  L. 
ed.  194,  21  Sup.  Ct.  Rep.  115,  there  can  be 
no  doubt  of  the  power  of  a  state,  acting 
through  an  administrative  body,  to  require 
railroad  companies  to  make  track  connec- 
tion. But  manifestly  that  does  not  mean 
that  a  commission  may  compel  them  to  build 
branch  lines,  so  as  to  connect  roads  lying 
at  a  distince  from  each  other;  nor  does  it 
mean  that  they  may  be  required  to  make 
•onnections  at  every  point  where  their 
^  tracks  come  close  together  in  city,  town, 
gand  country,  regardless  of  the  amount  of 
*  business  to  be  done,* or  the  number  of  per- 
sons who  may  utilize  the  connection  if 
built.  The  question  in  each  case  must  bo 
determined  in  the  light  of  all  the  facts,  and 
with  a  just  regard  to  the  advantage  to  be 
derived  by  the  public  and  the  expense  to 
be  incurred  by  the  carrier.  For  while  the 
question  of  expense  must  always  be  con- 
sidered (Chicago,  M.  &  St.  P.  R.  Co.  v. 
Tompkins.  176  U.  S.  174,  44  L.  ed.  420,  20 
Sup.  Ct  Rep.  336),  the  weight  to  be  given 
that  fact  depends  somewhat  on  the  charac- 
ter of  the  facilities  sought.  If  the  order 
involves  the  use  of  property  needed  in  the 
discharge  of  those  duties  which  the  carrier 
is  bound  to  perform,  then,  upon  proof  of  the 
necessity,  the  order  will  be  granted,  even 
though  "the  furnishing  of  such  necessary 
facilities  may  occasion  an  incidental  pecun- 
iary loss."  But  even  then  the  matter  of 
expense  is  "an  important  criteria  to  be 
taken  into  view  in  determining  the  reason- 
ableness of  the  order."  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Com- 
mission, 206  U.  S.  27,  61  L.  ed.  945,  27 
Sup.  Ct.  Rep.  685,  11  A.  ft  E.  Ann.  Cas. 
898;  Missouri  P.  R.  Co.  v.  Kansas,  216 
262,  54  L.  ed.  472,  30  Sup.  Ct.  Rep.  S30. 
Where,  however,  the  proceeding  is  brought 
to  compel  a  carrier  to  furnish  a  facility  not 


included  within  its  absolute  duties,  the 
question  of  expense  is  of  more  controlling 
importance.  In  determining  the  reasonable- 
ness of  such  an  order  the  court  must  con- 
sider all  the  facts, — the  places  and  persons 
interested,  the  volume  of  business  to  be 
affected,  the  saving  in  time  and  expense  to 
the  shipper,  as  against  the  cost  and  loss  to 
the  carrier.  On  a  consideration  of  such  and 
similar  facts  the  question  of  public  neces- 
sity and  the  reasonableness  of  the  order 
must  be  determined.  This  was  done  in  Wis- 
consin, M.  &  P.  R.  Co.  V.  Jacobson,  in  which 
for  the  first  time,  it  was  decided  that  a 
state  commission  might  compel  two  compet- 
ing interstate  roads  to  connect  their  tracks. 

It  appeared  on  an  examination  of  the 
facts  in  that  case  that  on  one  of  the  lines 
there  was  an  immense  supply  of  wood,  for 
which  there  was  a  great  demand  at  points 
on  the  other,  where  there  was  none,  and 
that  if  the  connecting  track  was  installed  m 
there  would  be  a  saving  in  time  and*freight« 
on  this  large  volume  of  business.  It  also 
appeared  that  many  cattle  were  raised  on 
one  line,  for  which  there  were  important 
markets  on  the  other,  and  that  without  the 
track  connection  these  cattle  would  have  to 
be  hauled  over  a  much  longer  route,  with 
a  resulting  loss  in  weight  and  value.  The 
advantage  to  the  public  was  so  great  that 
the  order  requiring  the  track  connection  was 
sustained,  in  spite  of  the  fact  that  one  of 
the  roads  was  thereby  deprived  of  the  reve- 
nue which  it  would  otherwise  have  received 
for  the  longer  haul. 

But  the  court  said  that — 
"in  so  deciding  we  do  not  at  all  mean  to 
hold  that  under  no  circumstances  could  a 
judgment  enforcing  track  connection  be* 
tween  two  railroad  corporations  be  a  viola- 
tion of  the  constitutional  rights  of  one  or 
the  other,  or  possibly  of  both  such  corpora- 
tions. It  would  depend  upon  the  facts  sur- 
rounding the  eases  in  regard  to  which  the 
judgment  was  given.  The  reasonableness 
of  the  judgment  with  reference  to  the  facts 
concerning  each  case  must  be  a  material, 
if  not  a  controlling,  factor  upon  the  question 
of  its  validity.  A  statute  or  a  regulation 
provided  for  therein  is  frequently  valid, 
or  the  reverse,  according  as  the  fact  may  be, 
whether  it  is  a  reasonable  or  an  unreason- 
able exercise  of  legislative  power  over  the 
subject-matter  involved.  And  in  many  cases 
questions  of  degree  are  the  controlling  ones 
by  which  to  determine  the  validity  or  tho 
reverse  of  legislative  action." 

7.  The  complaint  in  this  case  was  framed 
in  recognition  of  this  principle,  and  alleged 
that  several  of  the  towns  were  important 
shipping  points,  and  that  at  all  of  them 
there  was  a  public  demand  and  a  publio 
necessity  for  track  connection  between  tha 
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lines  of  the  eeveral  roads.  As  there  is  no 
presumption  that  connection  should  be  made 
merely  because  the  roads  are  in  proximity  to 
each  other,  the  burden  was  on  the  commis- 
^  sion.  If  no  evidence  whatever  had  been  of- 
g  fered,  the  order  could  not  have  been  grant- 

•  ed;  or/ if  granted,  would  necessarily  have 
been  set  aside  by  the  court  on  the  hearing 
of  the  petition  for  review,  because  there  was 
no  proof  of  the  fact  on  which  only  the  or- 
der could  issue  taking  the  defendant's  prop- 
erty. The  same  result  must  have  followed  if 
the  testimony  that  was  so  submitted  to  the 
commission  was  insufficient  to  establish  the 
existence  of  the  public  necessity  alleged  to 
exist.  For,  even  if,  under  the  statute,  the 
burden  was  cast  on  the  defendant  when  the 
petition  for  review  came  on  to  be  heard,  the 
eompany  could,  in  view  of  the  limited  char- 
acter of  the  proceedings  permitted,  success- 
fully earry  that  burden  by  showing  to  the 
eourt  that  there  was  before  the  commission 
a  lack  of  evidence  to  prove  the  existence  of  a 
public  necessity.  That  it  was  boimd  to  sus- 
tain the  allegations  of  the  complaint  seems 
to  have  been  recognized  by  that  body,  and 
witnesses  in  its  behalf  were  examined  as  to 
the  cost  of  laying  the  trade,  and  also  on  the 
subject  of  the  public  demand  and  necessity. 
It  was  testified,  however,  without  contra- 
Action,  that  there  was  no  necessity  for  con- 
nection at  Waverly,  Thornton,  Farmington, 
•r  Colfax.  They  were  not  asked  specifically  as 
to  the  connections  at  all  of  the  other  towns, 
though  there  was  proof  of  the  general  propo- 
sition that  if  the  connections  were  laid,  it 
would  shorten  the  haul  between  given 
points  in  case  goods  were  routed  over  these 
tracks.  But  as  to  the  essential  elements  of 
a  public  necessity,  there  was  nothing  at  all 
comparable  to  what  was  established  in  the 
Jacobson  Case. 

There  the  evidence  of  necessity  was  elear 
and  convincing,  it  being  shown  that  a  large 
volume  of  business  would  be  served  and  a 
great  saving  in  rates  effected  and  loss  in 
value  of  cattle  prevented  if  the  two  roads 
were  united  by  a  switch  track.  Here  there 
is  no  evidence  of  inadequate  service,  no  proof 
of  public  complaint  or  of  a  public  demand, 
and  no  testimony  that  any  freight  had  been 
offered  in  the  past  for  shipment  between  the 
^points  named,  or  that  any  such  freight 
g would  be  offered  in  the  future;   nor  was 

•  there  *any  evidence  whatever  as  to  the  vol- 
ume of  freight  that  would  use  these  tracks, 
or  that  the  saving  in  freight  and  time  to  the 
shipper  would  justify  the  admitted  expense 
to  the  carrier,  whether  that  expense  be 
$7,600,  as  found  by  the  Commission,  or 
$21,000,  as  claimed  by  the  carrier. 

Neither  do  the  undisputed  facts  establish 
what  appeared  in  Minnesota  &'St.  L.  R.  Co. 
T.  Minnesota,  193  U.  S.  53,  48  L.  ed.  614,  24 


Sup.  Ct  Bep.  30G,  where,  under  the  statute, 
the  order  was  prima  facie  binding  in  so  far 
as  it  required  the  company  to  build  sta> 
tions  in  towns  and  villages.  The  court 
found  that  this  prima  facie  case  had  not 
been  overcome,  and  that  at  the  town  named 
there  was  no  station;  that,  in  view  of  the 
increase  in  population  since  a  prior  refusal 
to  grant  the  order,  "it  was  necessary  for  the 
accommodation  of  the  citizens  of  the  town 
and  vicinity,  the  public  at  large,  and  the 
public  necessity  required  that  the  company 
should  build  and  maintain  a  station  house.*^ 
But  here  there  was  no  evidence  whatever 
warranting  a  finding  that  there  was  any 
public  necessity  for  the  track  connections. 
8.  The  chairman  of  the  commission  dis- 
sented as  to  so  much  of  the  order  as  to> 
quired  connections  to  be  made  at  Thorn- 
ton, Waverly,  Farmington,  and  Pullman,  on 
the  ground  that  there  was  no  evidence  of 
any  public  necessity  therefor  at  those  points, 
and  it  would  involve  expense  which  would 
ultimately  have  to  be  paid  by  the  people. 
And  it  is  practically  conceded  here  that  the 
proof  was  insufficient, — the  attorney  general 
in  his  brief  filed  in  this  case  saying  that 
"it  must  be  admitted  that  the  testimony  in- 
troduced before  the  commission  as  to  the 
character  of  the  traffic,  and  the  nature  of 
the  traffic  movement  in  the  territory  served 
by  the  lines  of  railway,  is  not  of  a  very 
satisfactory  or  definite  character."  He  ar- 
gues, however,  that  there  is  nothing  to  show 
that  the  commission  acted  arbitrarily,  and 
that  the  carriers  ought  to  have  produced 
their  records  for  the  purpose  of  showing 
that  there  was  no  need  for  physical  con-  eo 
nection  at  the  place  where  the*commi88ion? 
was  seeking  to  have  been  installed.  That 
might  have  been  true  if  the  evidence  was 
peculiarly  within  their  knowledge,  or  if  the 
company  had  been  permitted  to  file  a  bill  in 
equity  attacking  a  final  order  in  the  usu- 
al and  ordinary  manner,  without  being  re- 
stricted by  statute  as  to  the  evidence  that 
might  be  considered  by  the  court.  In  this 
case  the  witnesses  for  the  railroad  confirmed 
what  had  been  stated  by  those  for  the  com* 
mission,  and  testified  that  there  had  been  no 
demand  for  track  connections,  and  that 
there  was  no  necessity  to  put  them  in.  The 
company  was  not  permitted  to  offer  addi- 
tional testimony  for  the  purpose  of  establish- 
ing its  defense,  since  the  statute  declared 
that  the  validity  of  the  order  was  to  be 
determined  by  the  court  on  what  had  been 
proved  before  the  commission.  The  burden 
was  on  the  commission  to  establish  the  alle- 
gations in  the  complaint.  That  body,  as 
well  as  the  carrier,  was  charged  with  no- 
tice that  the  reasonableness  of  the  order  was 
to  be  determined  by  what  appeared  at  the 
hearing  before  it.    The  insufficiency  of  th» 
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evidence  submitted  to  the  commission  could 
not,  under  this  statute,  be  supplied  on  the 
judicial  review  by  a  presumption  arising 
from  the  failure  of  the  carrier  to  disprove 
what  had  not  been  established. 

A  careful  examination  of  this  record  fails 
to  show  what,  if  anjj  business  would  be 
routed  over  these  connections,  or  what  sav- 
ing would  come  to  the  public  if  they  were 
constructed.  There  is  nothing  by  which 
to  compare  the  advantage  to  the  public 
with  the  expense  to  the  defendant,  and 
nothing  to  show  that,  within  the  meaning 
of  the  law,  there  is  such  public  necessity  as 
to  justify  an  order  taking  property  from  the 
company.  The  judgment  is  therefore  re- 
versed without  prejudice  to  the  power  of  the 
commission  to   institute   new   proceedings. 


(224  U.  S.  503.) 

GULF,  COLORADO,  &  SANTA  FE  RAIL- 
WAY COMPANY,  PlflF.  in  Err., 

V. 

W.  R.  DENNIS. 

Courts  (J  391*) —Supreme  Court  — Rk- 
viEW    OF   State  Court  — Non- Federal 
Question— Changed  Condition. 
^  1.  The  exercise  of  the  appellate  jurisdio- 
tion   of   the  Federal   Supreme   Court  over 
state  courts  extends  to  the  inquiry  whether, 
by    some    intervening    event,    the    Federal 
questions  presented  have  ceased  to  be  ma- 
terial to  the  right  disposition  of  the  cause, 
and  to  the  disposition  of  the  cause  in  the 
light  of  that  event 

rBd.  Notew— Pop  other  cases,  see  Courts,  Cent. 
Dig.  SS  1046,  1092 ;    Dec.  Dig.  S  391.*] 

Courts  (J  391*)  —  Supreme  Court  — Re- 
view OP  State  Court  — Non- Federal 
Question— Changed  Condition. 
2.  The  rule  which  ordinarily  would  con- 
fine the  scope  of  review  in  the  Federal  Su- 
preme Court  on  a  writ  of  error  to  an  in- 
ferior state  court,  presenting  questions  of 
the  validity,  under  the  Federal  Constitu- 
tion, 3  of  a  state  statute  under  which  an  at- 
torneys' fee  was  awarded  to  the  successful 
plaintiff  below,  to  the  consideration  and 
determination  of  the  Federal  question,  does 
not  preclude  it  from  recognizing  the 
changed  situation  produced  by  a  decision 
of  the  hiffhest  state  court  pending  the  writ 
of  error,  by  which  the  statute  was  adjudged 
invalid  because  the  subject  was  not  suffi- 
ciently expressed  in  the  title,  and  from  re- 
versing the  judgment  so  that  the  inferior 
state  court  may  apply  the  decision  of  the 
highest  state  court  by  awarding  a  new  judg- 
ment  in   conformity  therewith. 

nSd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  »  1046,  1092 ;    Dec.  Dig.  I  291.*] 

[No.  203.] 

Submitted  March  6,   1912.     Decided  April 

29,  1912. 


IN  ERROR  to  the  County  Court  of  Milam 
County,  State  of  Texas,  to  review  a  judg- 
ment awarding  an  attorneys'  fee  to  the 
successful  plaintiff  in  an  action  to  recover 
damages  for  the  killing  of  live  stock  by  a 
railway  company.  Reversed  and  remanded 
for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Terry,  Gardiner  Tm^ 
throp,  A.  H.  Culwell,  A.  B.  Brownet 
Alexander  Brltton,  and  Svans  Browne 
for  plaintiff  in  error. 

No  counsel  for  defendant  in  error.  ^ 

e 

Mr.  Justice  Van  Devanter  delivered  the* 
opinion  of  the  court: 

This  was  an  action  to  recover  damages 
from  a  railway  company  for  the  killing  of 
a  cow  by  one  of  its  trains  in  Milam  county, 
Texas.  The  case  originated  in  a  justice's 
court,  and  was  carried  by  appeal  to  the 
county  court,  where  the  plaintiff  obtained  a 
judgment  for  $75  as  damages  and  $20  as 
attorneys'  fee.  The  attorneys'  fee  was 
awarded  under  a  statute  of  the  state  (Laws 
of  1909,  chap.  47)  which  the  company  in- 
sisted was  repugnant  to  the  due  process  of 
law  and  equal  protection  clauses  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States.  The  insistence  was  overruled 
and  the  company  sued  out  this  writ  of  er- 
ror, the  county  court  being  the  highest  court 
in  the  state  to  which  the  case  could  be  car- 
ried,  considering  the  amount  involved.  e 

*  Since  the  case  was  brought  here  the  stat-  • 
ute  under  which  the  attorneys'  fee  was 
awarded  has  been  adjudged  invalid  under 
the  state  Constitution,  by  the  highest  court 
of  the  state,  because  the  subject  to  which 
it  relates  is  not  sufficiently  expressed  in  its 
title.  Ft  Worth  &  D.  C.  R.  Co.  v.  Loyd, 
—  Tex.  Civ.  App.  — ,  132  S.  W.  899.  Thus* 
the  judgment  of  the  county  court  and  the 
later  decision  of  the  highest  court  of  the 
state  are  not  in  accord.  The  former  pro- 
ceeds upon  the  theory  that  the  statute  is 
valid  under  the  state  Constitution,  while 
the  latter  conclusively  establishes  that  it  is 
invalid.  In  these  circumstances,  what  is  the 
duty  of  this  court  respecting  this  matter  of 
local  law?  Must  we  proceed  upon  the  same 
theory  as  did  the  county  court,  or  must  we 
give  effect  to  the  later  decision  of  the  high- 
est court  of  the  state  T  If  we  take  the  latter 
course,  and  reverse  the  judgment  for  the 
attorneys'  fee,  the  question  of  the  validity 
of  the  statute  under  the  14th  Amendment 
need  not  be  considered;  otherwise,  it  must 
be.  The  intervening  decision  does  not  in  it- 
self annul  the  judgment  for  the  fee  or  pre- 
vent its  enforcement,  and  so  does  not  render 
the  Federal  question  a  moot  one,  unless  it 
operates  to  j^ace  upon  us  the  duty  of  re* 
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Tening  the  judgment  without  regard  to  the 
merits  of  that  question. 

The  case  is  still  pending.  The  right  to  the 
attorneys'  fee  is  still  tub  judioe.  It  de- 
pends entirely  upon  the  statute,  and  the 
highest  court  of  the  state  has  pronounced 
the  statute  invalid  under  the  state  Constitu- 
tion. How,  then,  can  we  sustain  the  right 
or  give  effect  to  the  statute  T  Should  we  not 
in  this  situation  apply  the  settled  rule,  that 
the  decision  of  the  highest  court  of  a  state, 
declaring  a  statute  of  the  state  valid  or  in- 
valid under  the  state  Constitution,  must  be 
accepted  by  this  court  T  If  this  were  a 
criminal  case  wherein  the  accused  had  been 
convicted  of  a  violation  of  a  state  statute, 
alleged  to  be  repugnant  to  the  Constitution 
^of  the  United  States,  would  we  not  give 
o  effect  to  an  intervening  decision  of  the  high- 
•  est  court  of  the* state,  declaring  the  stat^ 
ute  invalid  under  the  state  Constitution? 
These  questions  may  not  be  directly  an- 
swered by  the  prior  decisions  of  this  court, 
but  their  right  solution  is  more  than  sug- 
gested by  the  well- recognized  rule  of  de- 
cision that  when,  during  the  pendency  in  an 
appellate  court  of  an  action  for  a  penalty, 
eivil  or  criminal,  the  statute  prescribing 
the  penalty  is  repealed,  without  any  saving 
clause,  the  appellate  court  must  dispose  of 
the  case  under  the  law  in  force  when  its 
decision  is  given,  even  although  to  do  so 
requires  the  reversal  of  a  judgment  which 
was  right  when  rendered.  United  States 
V.  The  Peggy,  1  Cranch,  103,  110,  2  L.  ed. 
49,  51;  Yeaton  v.  United  States,  5  Cranch, 
281,  3  L.  ed.  101;  The  Kachel  v.  United 
States,  6  Cranch,  329,  3  L.  ed.  239;  Vance 
Y.  Rankin,  194  HI.  625,  88  Am.  St.  Rep. 
173,  62  N.  E.  807;  Hartung  v.  People,  22 
N.  Y.  95;  Musgrove  v.  Vicksburg  &  N.  R. 
Co.  50  Miss.  677;  Montague  v.  State,  54 
Md.  481;  Denver  &  R.  G.  R.  Co.  v.  Crawford, 
11  Colo.  598,  19  Pac.  673;  Sheppard  v. 
State,  1  Tex.  App.  522,  28  Am.  Rep.  422; 
Eenyon  v.  State,  31  Tex.  Crim.  Rep.  13,  23 
6.  W.  191;  Cooley,  Const.  Lim.  6th  ed.  469; 
2  Sutherland,  Stat.  Constr.  2d  ed  §  286. 
In  the  first  of  the  cases  cited  it  was  said 
by  Chief  Justice  Marshall: 

"It  is  in  the  general  true  that  the  prov- 
ince of  an  appellate  court  is  only  to  in* 
quire  whether  a  judgment  when  rendered 
was  erroneous  or  not.  But  if,  subsequent  to 
the  judgment,  and  before  the  decision  of  the 
appellate  court,  a  law  intervenes  and  posi- 
tively changes  the  rule  which  governs,  the 
law  must  be  obeyed,  or  its  obligation  denied. 
.  .  .  In  such  a  case  the  court  must  de- 
cide according  to  existing  laws;  and  if  it 
be  necessary  to  set  aside  a  judgment,  right- 
ful when  rendered,  but  which  cannot  be  af- 
firmed but  in  violation  of  law,  the  judgment 
must  be  set  aside." 


We  think  what  was  there  said  is,  in  prin- 
ciple, applicable  here.  For  while,  on  a 
writ  of  error  to  a  state  court,  our  province 
ordinarily  is  only  to  inquire  whether  that 
court  has  erred  in  the  decision  of  some  Fed-  e 
era!  question,  it  does^not  follow  that  where,  {? 
pending  the  writ,  a  statute  of  the  state  or 
a  decision  of  its  highest  judicial  tribunal  in- 
tervenes and  put  an  end  to  the  right  which 
the  judgment  sustains,  we  should  ignore  the 
changed  situation,  and  affirm  or  reverse  the 
judgment  with  sole  regard  to  the  Federal 
question.  On  the  contrary,  we  are  of  opin- 
ion that  in  such  a  case  it  becomes  our  duty 
to  recognize  the  changed  situation,  and 
either  to  apply  the  intervening  law  or  deci- 
sion, or  to  set  aside  the  judgment  and  re- 
mand the  case  so  that  the  state  court  may 
do  so.  To  do  this  is  not  to  review,  in  any 
proper  sense  of  the  term,  the  decision  of  that 
court  upon  a  non-Federal  question,  but  only 
to  give  effect  to  a  matter  arising  since  its 
judgment,  and  bearing  directly  upon  the 
right  disposition  of  the  case. 

This  view  of  the  subject  received  practical 
recognition  in  the  case  of  Pacific  Mail  S.  S. 
Co.  V.  Joliffe,  2  Wall.  450,  17  L.  ed.  805. 
It  was  an  action  in  a  California  court  to 
recover  half-pilotage  fees  allowed  by  a  law 
of  that  state  to  a  licensed  port  pilot  whose 
services  were  tendered  and  declined.  Ob- 
jections of  a  Federal  nature  were  interposed, 
but  judgment  was  given  for  the  plaintiff, 
and  the  case  was  then  brought  here.  During 
its  pendency  in  this  court  the  legislature 
of  the  state  passed  a  new  statute,  embody- 
ing the  provisions  of  the  prior  law,  with 
some  modifications,  and  also  in  terms  re-> 
pealing  it  The  point  was  then  made  that 
the  repealing  clause  terminated  the  right 
to  recover,  and  therefore  that  the  action 
could  no  longer  be  maintained.  And  while 
the  question  whetiier  the  simultaneous  re- 
enactment  and  repeal  of  the  prior  law  inter- 
rupted its  continuity  was  a  question  of 
local  law,  it  was  fully  considered,  and  the 
conclusion  was  reached  that  in  practical  op- 
eration and  effect  there  was  no  repeal,  but 
only  a  continuance  of  the  prior  law,  with 
modifications  not  there  material,  thus  leav- 
ing the  right  to  recover  and  the  Federal 
questions  unaffected.  The  latter  were  then 
considered,  and,  being  found  untenable,  o 
the  judgment  was  affirmed.  In  a^disaenting  ? 
opinion,  having  the  approval  of  three  mem- 
bers of  the  court,  it  was  maintained  that 
the  new  act  abrogated  the  prior  law,  there- 
by putting  an  end  to  the  right  to  recover, 
and  that  in  consequence  the  judgment  should 
be  reversed,  with  a  direction  to  dismiss  the 
action.  Thus,  the  entire  court  proceeded  up- 
on the  theory  that  it  was  necessary  to  in- 
quire whether  the  intervening  statute  put  aa 
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«nd  to  the  right  to  the  fees  in  question,  and, 
if  so,  to  give  effect  to  the  statute  accordingly. 
Almost  from  the  beginning  it  has  been  the 
settled  rule  in  this  court  that  when,  pend- 
ing a  writ  of  error  to  a  lower  Federal  court, 
and  without  the  fault  of  the  defendant  in  er- 
ror, an  event  occurs  which  renders  it  im- 
possible, if  the  case  was  decided  in  favor  of 
the  plaintiff  in  error,  to  grant  him  any  ef- 
fectual relief  whatever,  the  court  will  not 
proceed  to  a  formal  judgment,  but  will  dis- 
miss the  writ.  And  in  Kimball  v.  Kimball, 
174  U.  S.  168,  43  L.  ed.  932,  19  Sup.  Ct. 
Bep.  639,  it  became  necessary  to  consider 
whether  this  rule  was  applicable  to  a  case 
brought  here  on  a  writ  of  error  to  a  state 
court.  The  question  was  resolved  in  the 
aflSrmative,  and  it  was  said: 

''From  the  necessity  of  the  case,  this 
«ourt  is  compelled,  as  all  other  courts  are, 
to  allow  facts  which  affect  its  right  and  its 
duty  to  proceed  in  the  exercise  of  its  ap- 
pellate jurisdiction,  but  which  do  not  ap- 
pear upon  the  record  before  it,  to  be  proved 
by  extrinsic  evidence.  Dakota  County  v. 
Glidden,  113  U.  S.  222,  225,  226,  28  L.  ed. 
981,  982,  6  Sup.  Ot  Rep.  428;  Mills  ▼. 
Green,  169  U.  S.  661,  663,  40  L.  ed.  293, 
294,  16  Sup.  Ct.  Rep.  132.  The  reasons  are 
quite  as  strong,  to  say  the  least,  for  apply- 
ing the  rule  to  a  writ  of  error  to  a  state 
court,  on  which  the  jurisdiction  of  this  court 
is  limited  to  Federal  questions  only,  aa  to  a 
writ  of  error  to  a  circuit  court  of  the  Unit- 
ed States,  on  which  the  jurisdiction  of  this 
court  extends  to  the  whole  case." 

We  conclude  that  in  the  exercise  of  our 
appellate  jurisdiction  over  the  courts  of  the 
o  several  states  we  are  not  absolutely  confined 
§  to   the   consideration   and   decision  of  the 
*  Federal  questions  presented,  but,  as  a  neces- 
sary incident  of  that  jurisdiction,  are  au- 
thorized to  inquire  whether,  by  some  inter- 
vening event,  those  questions  have  ceased 
to  be  material  to  the  right  disposition  of 
any  particular  case,  and  to  dispose  of  it  in 
the  light  of  that  event. 

The  present  case  is  not  one  in  which  the 
writ  should  be  dismissed,  because  that 
would  leave  the  judgment  to  be  enforced  as 
rendered,  which  the  intervening  decisioQ 
shows  ought  not  to  be  done.  Instead  of  be- 
ing an  obstacle  to  granting  any  effectual  re- 
lief to  the  plaintiff  in  error,  that  decision 
constitutes  in  itself  an  all-sufficient  ground 
for  relieving  it  from  the  attorneys' fee,  in- 
dependently of  the  Federal  question  present- 
ed on  the  record;  and  for  the  reasons  be- 
fore stated  we  think  it  becomes  our  duty 
to  vacate  the  judgment,  so  that  the  state 
court  may  apply  the  decision  by  awarding  a 
new  judgment  in  conformity  therewith. 
The  judgment  is  accordingly  reversed,  and 


tLe  case  is  remanded  for  further  proceedingi 
not  inconsistent  with  this  opinion. 
Reversed. 


(224  U.  8.  468.) 

ALFRED  F.  GOAO^  ei  al.,  Appts« 

V. 

UNITED  STATES. 

Indians    (§    15*)—Ai.L0T\rENT8— Restric- 
tions ON  Alienation— Homestead. 

1.  Conveyances  by  Seminole  freedmen  of 
lands  allotted  to  them  in  severalty  for 
homesteads  under  the  act  of  July  1,  1898 
(30  Stat,  at  L.  667,  chap.  642),  executed 
before  the  provisions  of  the  act  of  May 
27,  1908  (36  Stat  at  L.  312,  chap.  199), 
removing  the  restrictions  upon  the  aliena- 
tion of  such  lands,  became  operative,  were 
invalid,  and  the  Federal  government  is  en- 
titled to  have  them  set  aside. 

[Ed.  Note.— For  otber  cases,  see  Indians*  Oent. 
Dig.  88  17,  37-44 ;    Dec  Dis.  8  15.«] 

Indians    (§    15*)— Allotments— Restric- 
tions ON  Alienation— Surplus  Lands. 

2.  Conveyances  of  surplus  lands  by  adult 
Seminole  freedmen  allottees  under  the  ad 
of  July  1,  1898,  executed  before  patent,  and 
prior  to  the  act  of  April  21,  1904  (33  Stat 
at  lb  189,  chap.  1402),  removing  restrie- 
tions  on  alienation,  are  invalid,  as  are  also 
conveyances  by  such  allottees  being  minors, 
and  expressly  excepted  from  the  provisions 
of  that  act. 

[Ed.  Note.— For  other  cases,  see  IndianSp  Oeot. 
Dig.  99  17,  S7-44;    Dee.  Dlf.  9  IS.*] 

Indians    (f  15*)— Allotmsntb— Axibna- 
TioN  Before  Patent. 

3.  The  mere  authorization  by  the  act  of 
April  26,  1906  (34  Stat,  at  L.  138,  chap. 
1876),  of  the  execution  of  patents  to  Semi- 
nole allottees  under  the  act  of  July  1,  1898, 
before  the  tribal  government  ceased  to  exist, 
when,  by  virtue  of  the  earlier  act,  the  al- 
lottees were  to  receive  their  deeds,  did  not 
operate  as  a  repeal  of  the  explicit  provi- 
sions of  that  act  making  invadid  all  eon- 
tracts  for  the  sale,  disposition,  or  encum- 
brance of  any  part  of  any  allotment  made 
prior  to  the  date  of  patents. 

[Bd.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  99  17.  87-44;    Dec.  Dig.  9  1&.*] 

Indians    (9    15*)— Allotments— Aiiena« 
TioN  Before  Patent— Surplus  Lands. 

4.  The  removal  by  the  act  of  April  21, 
1904,  of  restrictions  upon  alienation  of 
lands  of  all  allottees  of  either  of  the  Five 
Civilized  Tribes  not  of  Indian  blood,  ex- 
cept minors,  and  except  as  to  homesteads, 
left  adult  Seminole  freedmen  allottees  un- 
der the  act  of  July  1,  1898,  free  thereafter 
to  convey  before  patent  the  surplus  lands 
allotted  to  them  in  severalty  imder  that 
act. 

[Bd.  Note.— For  other  cases,  see  Indiana.  Cent. 
Dig.  99  17.  87-44 :    Dec.  Dig.  9  IS.*] 

[No.  405.] 

Argued  October  12  and  13,  191L    Deddad 
AprU  29,  1912. 
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▲  PPEAL  from  the  United  States  Circuit 
.C3L  Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  reversed  a 
decree  of  the  Circuit  Court  for  the  Eastern 
District  of  Oklahoma,  sustaining  a  de 
murrer  to  and  dismissing  the  bill  in  a 
suit  by  the  United  States  to  cancel  con- 
veyances by  Seminole  freedmen,  alleged  to 
be  in  violation  of  existing  restrictions  on 
alienation.  Affirmed,  with  the  modification 
that  the  cause  shall  proceed  in  conformity 
with  the  following  opinion. 

See  same  case  below,  103  C.  C.  A.  1,  179 
Fed.  13. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  C.  Stone,  Robert  J.  Boone, 
8.  T.  Bledsoe,  George  C.  Crump,  H.  H. 
Rogers,  J.  H.  Moxey,  J.  H.  Miley,  and  B. 
B,  Blakeney  for  appellants. 

Solicitor  General  liehmann  and  Messrs. 
A.   N.   Pro»t  and   Harlow  A.   Ijeekley, 
Special  Assistants  to  the  Attorney  General, 
^  for  appellee. 

?   *Mr.  Justice  Hnghes  delivered  the  opin- 
ion of  the  court: 

The  question  presented  by  this  appeal  is 
with  respect  to  the  right  of  Seminole  f reed- 
men  to  convey  the  lands  allotted  to  them  in 
severalty  pursuant  to  the  act  of  July  1, 
1898,  chap.  542,  30  Stat,  at  L.  567.  The 
United  States  sued  to  cancel  conveyances 
alleged  to  have  been  made  contrary  to  the 
statute.  Demurrer  to  the  bill  was  sustained 
by  the  circuit  court,  and  its  judgment  was 
reversed  by  the  circuit  court  of  appeals. 
United  States  v.  Allen,  and  similar  cases, 
103  C.  C.  A.  1,  179  Fed.  13.  So  far  as  the 
demurrer  contested  the  capacity  of  the  Unit- 
«  ed  States  to  bring  a  suit  of  this  character, 
^  the  case  stands  upon  the  same  footing,  in  all 
*  material  respects,  as  that  of  Heekman  v. 
United  States,  decided  April  1,  1912  [224 
U.  S.  413,  66  L.  ed.  — ,32  Sup.  Ct.  Rep. 
424],  and  the  right  of  the  United  States  to 
enforce  such  restrictions  as  may  have  been 
imposed  upon  the  alienation  of  the  allotted 
lands  is  no  longer  open  to  dispute. 

The  inquiry  must  be,  What  are  the  re- 
strictions in  the  case  of  allotments  to  Sem- 
inole freedmen,  and  have  they  been  violated? 
As  to  each  of  the  tracts  of  land  in  ques- 
tion, it  was  alleged: 

"And  your  orator  further  shows  that  each 
of  the  tracts  of  land  hereinafter,  in  para- 
graph numbered  six,  described,  is  situated 
in  the  eastern  district  of  Oklahoma,  and 
was,  at  the  time  of  the  transactions  of  sale 
•r  encumbrance  mentioned  in  that  para- 
graph, allotted  lands  of  the  members  of  the 
Seminole  tribe  of  Indians,  allotted  to  freed- 
man  members  of  said  tribe,  and  none  were 
lands  which  had  been  patented  to  individ- 
uals at  the  time  of  the  transactions  in  ques- 
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tion;  that  they  were  not  lands  of  heirs  of 
allottees ;  that  all  contracts  for  the  sale,  dis- 
position of  any  of  said  allotments  prior  to 
the  date  of  patent,  were  expressly  declared 
by  law  to  be  void;  that  this  law  applied  to 
all  allotments  of  Seminole  lands  not  inher-  . 
ited  from  allottees ;  that  accordingly,  defend- 
ants had  knowledge,  and  were,  by  said  law, 
put  upon  inquiry  and  notice,  as  to  the  in- 
alienability of  said  unpatented  lands,  and 
had  notice  accordingly  that  the  particular 
tracts  had  not  been  patented,  any  such 
patenting  being  a  matter  of  public  record 
and  of  public  action ;  that,  moreover,  the  un- 
patented condition  of  said  allotted  lands  was 
notorious  and  of  common  knowledge,  since 
none  of  the  Seminole  allotted  lands  have 
been  patented;  and  that  other  public  laws  of 
Congress  and  public  agreements  imposed 
further  restrictions  upon  the  transfer  and 
encumbrance  of  the  particular  lands  herein, 
in  paragraph  six,  described,  belonging  to  the  ^ 
particular  class  of  tribal  members  herein  ^ 
l^mentioned,  in  addition  to  those  arising  from  * 
'the  absence  of  patenting,  and  these  restrie- 
tions  were  known,  notified,  and  notorious  in 
like  manner.** 

While  it  appears  that  a  large  number  of 
conveyances  are  involved  in  the  suit,  only 
two  are  specifically  described  in  the  printed 
record  on  this  appeal,  the  descriptions  of 
the  others,  as  set  forth  in  the  bill,  having 
been  omitted  by  stipulation.  In  the  two  cas- 
es particularly  mentioned,  the  conveyances 
were  made  in  August,  1906,  and  March, 
1907.  It  is  not  stated  whether  the  lands 
embraced  therein  were  homestead  or  so- 
called  "surplus"  lands,  but  it  is  conceded  in 
argument  that  they  were  of  the  latter  class. 
The  government  says  in  its  brief:  "In  the 
printed  record  it  happens  that  the  trans- 
actions set  out  include  only  lands  allotted 
other  than  homestead,  but  other  transac- 
tions complained  of  in  the  bill,  omitted  from 
the  printed  record  for  the  sake  of  brevity, 
include  lands  allotted  as  homesteads  as 
well."  The  broad  ground  is  taken  by  the 
government  that  all  conveyances  of  the  lands 
allotted  to  members  of  the  Seminole  tribe 
are  void  because  made  prior  to  the  date  of 
patent. 

By  the  treaty  of  1832  (7  Stat,  at  L. 
368 )  the  Seminoles  relinquished  to  the  Unit- 
ed States  their  claim  to  the  lands  then  occu- 
pied in  the  territory  of  Florida,  and  agreed 
to  emigrate  to  the  lands  assigned  to  the 
Creeks,  west  of  the  Mississippi,  it  being 
understood  that  an  additional  extent  of  ter- 
ritory proportioned  to  their  numbers  should 
"be  added  to  the  Creek  country,"  and  that 
they  should  be  received  "as  a  constituent 
part  of  the  Creek  Nation."  Provision  to 
this  effect  was  made  in  the  Creek  treaty  of 
1833   (7  Stat,  at  L.  417,  419),  which 


M» 


82  SUPREBiE  COUBT  RBPOilTEB. 


OOT.  TCBM» 


■atSsfactory  to  the  Seminoles,  and  territory 
was  assigned  to  them  accordingly.  7  Stat, 
at  L.  423.  There  were  further  agreements 
in  1840  (9  Stat,  at  L.  821)  and  in  1856  (11 
Stat,  at  L.  699).  In  1866  (14  Stat  at  L. 
755),  lands  which  had  heen  ceded  to  the 
S  Seminoles  by  the  Creeks  were  conveyed  to 
T  the  United  States  at  a  stipulated  price; •and 
the  United  States,  having  obtained  from  the 
Creeks  the  westerly  half  of  their  lands, 
granted  to  the  Seminoles  a  tract  of  200,000 
acres,  which  was  to  constitute  the  national 
domain  of  the  latter.  Subsequently,  the  Unit- 
ed States  purchased  for  the  Seminoles  an- 
other tract,  on  the  east,  consisting  of  175,000 
acres.  Acts  of  March  3,  1873,  17  Stat,  at 
L.  626,  chap.  322,  August  5,  1882,  22  Stat, 
at  L.  265,  chap.  390.  It  was  provided  in 
the  treaty  of  1866,  inasmuch  as  there  were 
among  the  Seminoles  "many  persons  of  Af- 
rican descent  and  blood,  who  have  no  in- 
terest or  property  in  the  soil  and  no  recog- 
nized civil  rights,"  that  "these  persons  and 

•  their  descendants,  and  such  other  of  the 
same  race  as  shall  be  permitted  by  said 
nation  to  settle  there,  shall  have  and  enjoy 
all  the  rights  of  native  citizens,  and  the 
laws  of  said  nation  shall  be  equally  binding 
upon  all  persons  of  whatever  race  or  color 
who  may  be  adopted  as  citizens  or  mem- 
bers of  said  tribe." 

Pursuant  to  the  policy  of  allotting  tribal 
lands  among  the  individual  members  of  the 
Five  Civilized  Tribes  (act  of  March  3, 
1893,  chap.  209,  27  Stat,  at  L.  645),  an 
agreement  was  made  by  the  Dawes  Commis- 
sion with  the  Seminoles  on  December  16, 
1897,  which  was  ratified  by  the  act  of  July 
1,  1898.  This  agreement  provided  (30  Stat 
at  L.  567,  chap.  542): 

"All  lands  belonging  to  the  Seminole 
tribe  of  Indians  shall  be  divided  into  three 
classes,  designated  as  first,  second,  and 
third  class;  the  first  class  to  be  appraised 
at  five  dollars,  the  second  class  at  two  dol- 
lars and  fifty  cents,  and  the  third  class  at 
one  dollar  and  twenty-five  cents  per  acre, 
and  the  same  shall  be  divided  among  the 
members  of  the  tribe  so  that  each  shall  have 
an  equal  share  thereof  in  value,  so  far  as 
may  be,  the  location  and  fertility  of  the  soil 
considered;  giving  to  each  the  right  to  se- 
lect his  allotment  so  as  to  include  any  im- 
provements thereon,  owned  by  him  at  the 
^  time;  and  each  allottee  shall  have  the  sole 
9  right  of  occupancy  of  the  land  so  allotted  to 

•  him,* during  the  existence  of  the  present 
tribal  government,  and  until  the  members  of 
said  tribe  shall  have  become  citizens  of  the 
United  States.  Such  allotment  shall  be 
made  under  the  direction  and  supervision 
of  the  Commission  to  the  Five  Civilized 
Tribes,  in  connection  with  a  representative 
appointed  by  the  tribal  government;   and 


the  chairman  of  said  commission  shall  exe- 
cute and  deliver  to  each  allottee  a  certificate 
describing  therein  the  land  allotted  to  him. 

"All  contracts  for  sale,  disposition,  or  en- 
cumbrance of  any  part  of  any  allotment 
made  prior  to  date  of  patent  shall  be 
void." 

Leases  by  allottees  were  permitted  upon 
certain  conditions. 

The  deeds  of  the  allotted  lands  were  to 
be  executed  at  the  termination  of  the  tribal 
government,  and  each  allottee  was  to  desig- 
nate 40  acres  which,  by  the  terms  of  the 
deed,  should  be  inalienable  and  nontaxable 
as  a  homestead  in  perpetuity.  The  provi- 
sion on  this  subject  was  as  follows: 

"When  the  tribal  government  shall  cease 
to  exist,  the  principal  chief  last  elected  by 
said  tribe  shall  execute,  under  his  hand  and 
the  seal  of  the  Nation,  and  deliver  to  each 
allottee,  a  deed  conveying  to  him  all  the 
right,  title,  and  interest  of  the  said  Nation 
and  the  members  thereof  in  and  to  the  lands 
so  allotted  to  him,  and  the  Secretary  of  the 
Interior  shall  approve  such  deed,  and  the 
same  shall  thereupon  operate  as  relinquish- 
ment of  the  right,  title,  and  interest  of  the 
United  States  in  and  to  the  land  embraced 
in  said  conveyance,  and  as  a  guaranty  by 
the  United  States  of  the  title  of  said  lands 
to  the  allottee;  and  the  acceptance  of  such 
deed  by  the  allottee  shall  be  a  relinquish* 
ment  of  his  title  to  and  interest  in  all  oth- 
er lands  belonging  to  the  tribe,  except  such 
as  may  have  been  excepted  from  allotment 
and  held  in  common  for  other  purposes.  ^ 
Each  allottee  shall  designate  one  tract  of  S 
^forty  acres,  which  shall,  by  the  terms  of  • 
the  deed,  be  naiade  inalienable  and  nontax- 
able as  a  homestead  in  perpetuity." 

A  supplemental  agreement  was  made 
with  the  Seminoles  on  October  7,  1899,  rati- 
fied on  June  2,  1900  (31  Stat,  at  L.  250, 
chap.  610),  which  provided  for  the  enrol- 
ment of  children  born  to  Seminole  citizens 
to  and  including  December  31,  1899,  and 
all  Seminole  citizens  then  living,  and  also 
that  if  any  member  of  the  tribe  should  die 
after  that  date,  the  lands,  money,  and  otiier 
property  to  which  he  would  be  entitled  if 
living,  should  descend  to  his  heirs. 

The  act  of  March  3,  1903,  chap.  994,  §  8 
(32  Stat  at  L.  982,  1008),  contained  the 
following  provisions  as  to  the  duration  of 
the  tribal  government,  the  execution,  deliv- 
ery, and  recording  of  deeds  and  the  inaliena- 
bility of  homesteads: 

"Sec.  8.  That  the  tribal  government  of 
the  Seminole  Nation  shall  not  continue 
longer  than  March  fourth,  nineteen  hundred 
and  six:  Provided,  That  the  Secretary  of 
the  Interior  shall  at  the  proper  time  furnish 
the  principal  chief  with  blank  deeds  neces- 
sary for  all  conveyances  mentioned  in  tht 
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agreement  with  the  Seminole  Nation,  con- 
tained in  the  act  of  July  first,  eighteen  hun- 
dred and  ninety-eight  (30  Stat,  at  L.  567, 
chap.  542),  and  said  principal  chief  shall 
execute  and  deliver  said  deeds  to  the  Indian 
allottees,  as  required  by  said  act,  and  the 
deeds  for  allotment,  when  duly  executed  and 
approved,  shall  be  recorded  in  the  ofiice  of 
the  Dawes  Commission  prior  to  delivery, 
and  without  expense  to  the  allottee,  imtil 
further  legislation  by  Congress,  and  such 
records  shall  have  like  effect  as  other  public 
records:  Provided  further.  That  the  home- 
stead referred  to  in  said  act  shall  be  in- 
alienable during  the  lifetime  of  the  allottee, 
not  exceeding  twenty-one  years  from  the  date 
of  the  deed  for  the  allotment.  A  separate 
deed  shall  be  issued  for  said  homestead,  and 
during  the  time  the  same  is  held  by  the  al- 
lottee  it  shall  not  be  liable  for  any  debt 
9  contracted  by  the  owner  thereof." 
•  *The  restriction  upon  the  alienation  of 
homestead  lands  applied  as  well  to  the 
freedmen  as  to  the  other  allottees;  but  it 
was  removed,  with  respect  to  the  freedmen, 
by  the  act  of  May  27,  1908,  chap.  109  (35 
Stat,  at  L.  312).  This  statute,  in  fixing  the 
status — after  sixty  days  from  the  date  of 
the  act — of  the  lands  of  allottees  of  the 
Five  Civilized  Tribes,  theretofore  or  there- 
after allotted,  provided:  "All  lands,  includ- 
ing homesteads,  of  said  allottees  enrolled  as 
intermarried  whites,  as  freedmen,  and  as 
mixed-blood  Indians  having  less  than  half 
Indian  blood,  including  minors,  shall  be 
free  from  all  restrictions."  The  present 
bill  was  filed  on  July  23,  1908,  and  the  con- 
veyances it  assails  were  executed  before 
this  provision  of  the  act  of  1908  became 
operative.  Previous  conveyances  were  not 
validated  by  the  statute,  but,  on  the  con- 
trary, it  declared  any  attempted  alienation 
or  encumbrance  of  allotted  lands,  prior  to 
the  removal  of  restrictions,  to  be  void.  Sec- 
tion 5,  id.  318.  It  follows  that  the  instru- 
ments described  in  the  bill,  in  so  far  as  they 
may  have  purported  to  convey  homestead 
lands,  were  executed  in  violation  of  law, 
and  the  government  was  entitled  to  have 
them  set  aside. 

The  "surplus"  lands  were  embraced  in 
the  general  restriction  contained  in  the 
agreement  of  December  16,  1897,  ratified  by 
the  act  of  July  1,  1898,  that  "all  contracts 
for  sale,  disposition,  or  encumbrance  of  any 
part  of  any  allotment  made  prior  to  date  of 
patent  shall  be  void."  Apart  from  the  pro- 
visions as  to  leases,  this  was  the  only  re- 
striction upon  the  alienation  of  surplus 
lands  imposed  by  that  agreement,  and  no 
further  restriction  applicable  to  the  freed- 
men allottees  was  placed  upon  such  lands 
hj  subsequent  statute. 

The  situation  with  respect  to  the  Semi- 


nole allotments  may  be  briefly  stated.  The 
commissioners  to  the  Five  Civilized  Tribes 
found  little  difficulty  in  preparing  the  rolls 
of  the  Seminoles  or  in  making  the  allot- 
ments.  The  enrolment  following  the  rati-  o 
fication  of  the  agreement  of*  1897  was  be-  ? 
gim  in  July,  1898,  and  was  finished  in  Au- 
gust of  that  year.  The  rolls  containing  the 
additional  names,  provision  for  which  was 
made  by  the  supplemental  agreement  of 
1899,  were  forwarded  to  the  Department  in 
December,  1900,  and  were  approved  by  the 
Secretary  of  the  Interior  on  April  2,  1901. 
Reports  of  Commission  to  Five  Civilized 
Tribes,  1900,  p.  12;  1901,  p.  30.  In  June, 
1901,  the  commission  undertook  the  making 
of  allotments,  and  this  was  practically  com- 
pleted at  an  early  date.  In  their  report 
for  1903  (pp.  36,  37),  the  conmiissioners 
said:  "The  last  annual  report  of  the  com- 
mission showed  the  completion  of  allotment 
in  the  Seminole  Nation,  save  as  to  the  re- 
cording of  a  small  number  of  allotments, 
and  the  issuance  of  certificates  therefor, 
which  was  finished  early  in  the  past  year." 
Subsequently  there  were  additional  allot- 
ments to  after-bom  children,  in  accordance 
with  the  act  of  March  3,  1905.  33  Stat,  at 
L.  1071,  chap.  1479.  As  already  noted,  the 
allottees  were  to  receive  their  deeds  on  the 
expiration  of  the  tribal  government,  which, 
by  the  act  of  1903,  was  not  to  continue 
longer  than  March  4,  1906.  By  joint  resolu- 
tion of  March  2, 1906,  Congress  provided  for 
the  continuance  of  "the  tribal  existence  and 
present  tribal  governments"  of  the  Fiw 
Civilized  Tribes  "in  full  force  and  effect  for 
all  purposes  under  existing  laws,"  until  all 
the  property  of  the  tribes  should  be  dis- 
tributed (34  Stat  at  L.  822) ;  and  by  the 
act  of  April  26,  1906,  they  were  continued 
'Hintil  otherwise  provided  by  law"  (§  28,  34 
Stat  at  L.  137,  148,  chap.  1876).  While 
the  duration  of  the  tribal  government  was 
thus  extended,  the  last^mentioned  statute 
expressly  authorized  the  principal  chief  of 
the  Seminoles  meanwhile,  that  is,  before  its 
termination,  to  execute  deeds  to  allottees. 
Section  6,  id.  139.  These  deeds,  however, 
had  not  been  delivered  at  the  time  of 
the  conveyances  in  question.  None  of  the 
lands,  says  the  bill,  had  been  patented  to  in- 
dividuals, and  they  were  not  lands  of  heirs  |^ 
of  allottees.  • 

*  It  is  urged  that  the  time  for  the  is3U-  • 
ance  of  patents  was  fixed  as  the  4th  of 
March,  1906,  and  that  in  law  they  will  be 
deemed  to  have  been  delivered  on  that  date 
or  within  a  reasonable  time  thereafter;  thai 
although  provision  was  made  for  the  con- 
tinuance of  the  tribal  government,  there  was 
likewise  authority  for  the  delivery  of  the 
deeds  prior  to  its  termination.  The  con* 
tention  that  the  restriction  was  thus  f 
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moved  cannot  be  siutained.  Hie  agreement 
of  1897  did  not  fix  a  definite  time  for  the 
termination  of  the  tribal  government,  and 
while  the  act  of  1903  set  a  limit  to  its  ez- 
ifitence.  Congress  was  competent  to  extend 
it.  This  was  done,  and  the  mere  authoriza- 
tion of  the  execution  of  patents  before  the 
tribal  government  ceased  to  exist  cannot  be 
regarded  as  a  repeal  of  the  explicit  provi- 
sion that  contracts  for  the  sale  or  encum- 
brance of  the  allotted  lands  prior  to  the  date 
of  patent  should  be  void.  The  one  did  not 
override  the  other;  they  could  stand  to- 
gether. 

But,  in  1904, — ^after  the  allotments  to 
the  Seminoles  had  been  made, — the  restric- 
tions upon  the  alienation  by  adult  allottees 
of  the  Five  Civilized  Tribes,  who  were  not 
of  Indian  blood,  of  lands  other  than  home- 
steads, were  removed.  The  provision  was 
as  follows  (act  of  April  21»  1904,  chap.  1402, 
33  Stat,  at  L.  189,  204): 

"And  all  the  restrictions  upon  the  alien- 
ation of  lands  of  all  allottees  of  either  of 
the  Five  Civilized  Tribes  of  Indians  who 
are  not  of  Indian  blood,  except  minors,  are, 
except  as  to  homesteads,  hereby  removed, 
and  all  restrictions  upon  the  alienation  of 
all  other  allottees  of  said  tribes,  except 
minors,  and  except  as  to  homesteads,  may, 
with  the  approval  of  the  Secretary  of  the 
Interior,  be  removed  under  such  rules  and 
regulations  as  the  Secretary  of  the  Interior 
may  prescribe,  upon  application  to  the 
United  States  Indian  agent  at  the  Union 
Agency  in  charge  of  the  Five  Civilized 
Tribes,  if  said  agent  is  satisfied,  upon  a  full 
CD  investigation  of  each  individual  case,  that 
?  such* removal  of  restrictions  is  for  the  best 
interest  of  said  allottee.  The  finding  of  the 
United  States  Indian  agent  and  the  approv- 
al of  the  Secretary  of  the  Interior  shall  be 
in  writing,  and  shall  be  recorded  in  the  same 
manner  as  patents  for  lands  are  recorded." 

This  statute  undoubtedly  applied  to  al- 
lottees of  the  Seminole  Nation,  as  one  of  the 
Five  Civilized  Tribes,  and  the  enrolled  f reed- 
men  of  that  tribe,  according  to  the  classi- 
fication of  the  commission  in  making  the 
rolls,  fell  within  the  description  of  allottees 
**not  of  Indian  blood."  The  freedmen  were 
persons  of  African  descent, — embracing  for- 
mer slaves  and  their  descendants, —  who 
had  been  admitted  to  the  rights  of  native 
citizens  under  the  treaty  of  1866.  Report 
of  Dawes  Commission,  1898,  pp.  11,  13. 
While  the  law  did  not  prescribe  that  a 
separate  roll  of  freedmen  should  be  made 
in  the  case  of  the  Seminoles,  the  commis- 
sion in  fact  made  one.  As  to  this  they  said 
in  their  report  for  1898  (p.  13),  referring 
to  the  Seminoles:  ''Indeed,  it  is  essentially 
a  nation  of  full  bloods,  save  as  to  its  colored 
cdtlsens,  who,  under  treaty  provision,  are  on 


an  equal  footing  with  the  citizens  by  blood. 
About  one  third  of  the  citizens  of  the  Sem- 
inole Nation  are  freedmen,  and  while  tht 
law  does  not  specifically  require  a  separate 
roll  of  each  of  these  classes,  the  commis- 
sion's data  will  enable  it  to  so  separate 
them."  Accordingly  the  freedmen  in  the 
rolls  of  the  Seminoles,  upon  which  the  al- 
lotments were  based,  appear  as  a  class  dis- 
tinct from  the  citizens  by  blood.  Final 
Rolls  of  Citizens  and  Freedmen  of  the  Five 
Civilized  Tribes,  pp.  615,  627.  And  the 
commissioner  to  the  Five  Civilized  Tribes  in 
his  report  for  1908  (p.  7),  in  stating  the 
total  number  of  the  enrolled  Seminoles,  with 
the  degree  of  blood  of  each,  gives  the  num- 
ber of  the  citizens  of  full  blood  and  of 
mixed  blood,  three  fourths  or  more,  one  half 
to  three  fourths,  and  less  than  one-half 
blood,  and  then  the  number  of  the  enrolled 
freedmen  as  a  separate  group.  The  bill  • 
does  not  allege  that  the  allottees  in*ques*  T 
tion  had  any  Indian  blood,  but  describes 
them  simply  as  "freedmen  members  of  said 
tribe;"  and  in  the  specifications  of  the  con- 
veyances which  appear  in  the  record  the 
grantors  are  named  as  Seminole  freedmen 
whose  names  are  on  the  freedmen  roll.  The 
import  of  the  allegation,  then,  is  that  these 
grantors  were  not  of  Indian  blood,  and,  so 
far  as  they  were  adults,  they  came  within 
the  provision  of  the  act  of  1904,  removing 
restrictions  upon  the  alienation  of  surplus 
lands. 

These  adult  grantors  stood  in  precisely 
the  same  position — after  the  act  of  1904 — as 
though  they  had  received  their  allotments 
without  any  restriction  upon  their  right  to 
alienate  the  interest  thus  acquired.  It  is 
insisted,  however,  that  this  interest  was 
not  of  such  a  character  as  to  be  susceptibls 
of  transfer.  This  is  not  a  tenable  proposi- 
tion. Stress  is  laid  upon  the  provision 
in  the  agreement  of  1897  that  each  allottee 
should  have  "the  sole  right  of  occupan- 
cy of  the  land  so  allotted  to  him."  But  it  is 
not  to  be  supposed  that  by  this  form  of 
words  Congress  intended  in  the  case  of  the 
Seminoles  to  provide  that,  by  virtue  of  the 
allotment,  the  member  of  the  tribe  should 
receive  an  interest  of  a  different  nature 
from  that  received  by  allottees  of  other 
tribes.  The  lands  were  allotted  to  the 
members  of  the  tribe  in  severalty,  so  that 
each  should  have  his  distinct  portion.  The 
allotments  constituted  their  respective 
shares  of  the  tribal  property,  set  apart  te 
them  as  such,  and  while  the  execution  of  the 
deeds  was  deferred,  each  had  meanwhile  a 
complete  equitable  interest  in  the  land  al- 
lotted to  him.  The  nature  of  the  allottee's 
interest  is  sufilciently  shown  by  other  provi- 
sions of  the  agreement  of  1897,  as  ratified 
by  Congress,  and  by  statutes  in  pari 
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rio.  In  the  agreement  it  waa  provided  that 
any  allottee  might  lease  his  allotment  on 
certain  conditions.  With  respect  to  the 
-townsite  of  Wewoka,  which  was  to  he  con- 
trolled  and  disposed  of  according  to  the 
I-  provisions  of  the  act  of  the  general  council 
T  of  the*6eminole  Nation  of  April  23,  1897,  it 
was  provided  that,  on  extinguishment  of  the 
tribal  government,  deeds  should  issue  "to 
owners  of  lots,"  as  in  the  ease  of  allottees. 
The  interests  of  the  allottee  was  a  descendi- 
ble interest.  Bj  the  supplemental  agree- 
ment of  1900,  in  the  case  of  the  death  of  a 
member  of  the  tribe  after  December  31, 
1899,  the  lands  "to  which  he  would  be  en- 
titled if  living"  were  to  descend  to  his 
heirs.  Section  6  of  the  act  of  April  26, 
1906,  relating  to  "patents  or  deeds  to  al- 
lottees in  any  of  the  Five  Civilized  Tribes" 
to  be  thereafter  issued^thus  including  those 
to  be  issued  to  the  Seminole  allottees — pro- 
vided that  if  any  such  allottee  should  die 
before  the  deed  became  effective,  the  title  to 
the  lands  described  therein  should  "inure  to 
and  vest  in  his  heirs;"  and  further,  that 
"in  case  any  allottee  shall  die  after  re- 
strictions have  been  removed,  his  property 
shall  descend  to  his  heirs  or  hia  lawful 
assigns,  as  if  the  patent  or  deed  had  is* 
sued  to  the  allottee  during  his  life"  (34 
Stat,  at  L.  138,  chap.  1876) ;  and  §  19  of 
that  act  contained  a  proviso  declaring  that 
eonveyances  theretofore  made  "by  members 
of  any  of  the  Five  Civilized  Tribes  subse- 
quent to  the  selection  of  allotment,  and  sub- 
sequent to  removal  of  restriction,  where  pat- 
ents thereafter  issue,  shall  not  be  deemed 
or  held  invalid  solely  because  said  convey- 
ances were  made  prior  to  issuance  and  re- 
cording or  delivery  of  patent  or  deed." 

The  inalienability  of  the  allotted  lands 
was  not  due  to  the  quality  of  the  interest 
of  the  allottee,  but  to  the  express  restric- 
tion imposed.  Their  equitable  interest  was 
one  which,  in  the  absence  of  restriction, 
they  could  convey.  Doe  ex  dem.  Mann  v. 
Wilson,  23  How.  457,  16  L.  ed.  684;  Crews 
T.  Burcham,  1  Black,  352, 17  L.  ed.  91 ;  Bar- 
ney V.  Dolph,  97  U.  S.  652,  666,  24  L.  ed. 
1063,  1064;  Jones  v.  Meehan,  175  U.  S.  1, 
16-18,  44  L.  ed.  49,  65-67,  20  Sup.  Ct.  Rep. 
1;  Godfrey  v.  Iowa  Land  ft  Trust  Co.  21 
Okla.  293,  95  Pac  792;  Mullen  v.  United 
States,  decided  April  16,  1912.  [224  U.  S. 
448,  56  I^  ed.  — .  32  Sup.  Ct  Rep.  494.1 
^  And,  hence,  on  the  removal  of  the  restrictions 
^  upon  alienation,  the  adult  allottees  not  of 
•  Indian  blood  were  entitled  to  convey  their 
surplus  lands.  So  far  as  the  bill  assails  such 
conveyances,  it  is  without  equity. 
As  all  the  conveyances  made  to  the  ap- 
pellants are  not  particularly  described  in 
the  printed  record  before  this  court,  it  is 
impossible  to  specify  those  which  were  law- 


ful and  those  which  were  obnoxious  to  the 
statute.  We  are  of  opinion  (1)  that  the 
bill  should  be  sustained  so  far  as  it  relates 
to  conveyances  of  homestead  lands;  (2)  that 
it  should  also  be  sustained  to  the  extent 
that  it  is  directed  against  conveyances  of 
surplus  lands  made  by  freedmen  allottees 
who  were  minors,  and  thus  excepted  from 
the  provision  of  the  act  of  April  21,  1904, 
and  those  made  by  adult  allottees  prior  to 
that  date;  and  (3)  that  so  far  as  the  bill 
relates  to  conveyances  of  surplus  lands,  made 
by  adult  freedmen  allottees  subsequent  to 
April  21,  1904,  it  should  be  dismissed. 

The  judgment  of  the  Circuit  Court  of 
Appeals  will  therefore  be  afi&rmed,  with  the 
modification  that  the  cause  shall  proceed 
in  conformity  with  this  opinion* 

It  18  so  ordered. 


(224  U.  S.  471.) 

DEMING  INVESTMENT  COMPANY, 

Appt., 

T. 

UNITED  STATES. 

This  ease  is  governed  by  the  decision  in 
Qoat  T.  United  States,  ante,  644. 

[No.  434.] 

Argued  October  12  and  13,  1911.    Decided 

April  29,  1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  reversed  a 
decree  of  the  Circuit  Court  for  the  Eastern 
District  of  Oklahoma,  sustaining  demurrers 
to  and  dismissing  the  bill  in  a  suit  by  the 
United  States  to  cancel  eonveyances  by 
Seminole  freedmen,  alleged  to  be  in  viola- 
tion of  existing  restrictions  on  alienation. 
Affirmed,  with  the  modification  that  the 
cause  shall  proceed  in  conformity  with  the 
following  opinion. 

See  same  case  below,  103  C.  C.  A.  1,  179 
Fed.  13. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  O.  Stone,  Robert  J.  Boone* 
and  S.  T.  Bledsoe  for  appellant. 

Solicitor  General  Lehmann  and  Messrs. 
A.  N.  Frost  and  Harlow  A.  Ijeekley,  Spe- 
cial Assistants  to  the  Attorney  General, 
for  appellee. 


H 
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*  Mr.  Justice  Haghes  delivered  the  opin*  • 
ion  of  the  court: 

The  United  States  sought  by  this  suit  to 
cancel  certain  deeds  and  mortgages  of  lands 
allotted  to  members  of  the  Seminole  tribe 
of  Indians.  The  judgment  of  the  circuit 
court,  sustaining  demurrers  to  the  bill,  was 
reversed  by  the  circuit  court  of  appeals. 
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United  States  t.  Allen,  and  similar  cases, 
103  C.  C.  A.  1,  179  Fed.  13. 

The  suit  was  brought  on  July  22,  1908, 
and  embraced  several  conveyances  to  dis- 
tinct grantees.  This  appeal  is  prosecuted 
— under  §  3  of  the  act  of  June  25,  1910, 
Q)iap.  408,  36  Stat,  at  L.  837 — by  only  one 
of  the  defendants,  the  Deming  Investment 
Company,  of  Oklahoma  City. 

The  bill  attacks  mortgages  made  to  this 
appellant,  by  others  than  the  allottees,  dur- 
ing the  months  of  August,  October,  and  De- 
cember, 1906.  It  is  alleged  that  they  were 
attempted  encumbrances  of  allotted  lands  of 
members  of  the  Seminole  tribe;  that  none 
of  these  lands  had  been  patented  to  individ- 
uals at  the  time  of  the  transactions;  and 
that  all  contracts  for  the  sale,  disposition, 
and  encumbrance  of  the  lands  prior  to  the 
date  of  patent  were  expressly  declared  by 
law  to  be  void.  Agreement  of  December  16, 
1897,  ratified  by  the  act  of  July  1,  1898, 
chap.  642,  30  Stat,  at  L.  567. 
^  In  its  brief  the  appellant  states  that 
^  ''each  conveyance  only  involves  the  surplus 
•  allotment,  and  not  the* homestead,  of  the 
particular  allottee," — a  statement  which  wo 
do  not  understand  the  government  to  chal- 
lenge so  far  as  the  mortgages  to  the  appel- 
lant are  concerned.  The  bill  does  not  al- 
lege that  these  mortgages,  or  any  of  them, 
embraced  homestead  lands. 

Nor  is  it  alleged  in  the  bill  that  any  of 
the  allottees  whose  allotments  had  been 
mortgaged  to  the  appellant  were  of  Indian 
blood,  but  the  lands  are  described  as  those 
which  had  been  allotted  to  Seminole  f reed- 
men  whose  names  appear  upon  the  freed- 
men  rolls  of  that  tribe.  Upon  the  allega- 
tions of  the  bill,  these  allottees,  so  far  as 
they  were  adults,  must  be  held  to  come 
within  the  provision  of  the  act  of  April 
21,  1904,  chap.  1402  (33  Stat,  at  L.  189. 
204),  which  removed  all  restrictions  upon 
alienation  by  adult  allottees  not  of  Indian 
blood,  with  respect  to  their  surplus  lands; 
and,  by  virtue  of  the  allotment,  they  had  an 
interest  in  the  allotted  lands  which,  on  the 
removal  of  the  restriction,  they  were  en- 
titled to  convey.  Goat  v.  United  States, 
decided  this  day  [224  U.  S.  458,  50  L.  ed. 
— ,  32  Sup.  Ct  Rep.  544]. 

Minors  were  excepted  from  this  enabling 
provision  of  the  act  of  1904;  and  in  one 
instance  the  mortgage  is  described  as  cover- 
ing a  portion  of  the  allotment  of  a  minor 
freedman  allottee,  Ellen  Sango,  age  seven- 
teen. In  this,  as  in  other  cases,  the  age 
of  the  allottees  is  given  apparently  as  of 
the  time  when  the  mortgage  was  executed. 
The  dates  of  the  conveyances  made  by  the 
allottees  are  not  set  forth. 

Upon  the  authority  of  Goat  v.  United 
States,  supra,  the  bill,  with  respect  to  the 


appellant,  should  be  sustained  so  far  as 
it  relates  to  mortgages  covering  lands  which 
had  been  conveyed  by  minor  allottees,  or  by 
adult  allottees  before  April  21,  1904;  and 
it  should  be  dismissed  as  to  the  surplus 
lands  conveyed  by  adult  freedmen  allottees 
subsequent  to  that  date.  The  judgment  of 
the  Circuit  Court  of  Appeals  is  affirmed, 
with  the  modification  that  the  cause  shall 
proceed  in  conformity  with  this  opinion* 
It  is  80  ordered. 


(SS4  U.  8.  496.) 
HERNDON-CARTER  COMPANY,  Appt, 

V. 

JAMES  N.  NORRIS,  SON  &  COMPANY. 

CouBTB  (§  385*) —Supreme  Court  — Re- 
view OF  Circuit  Court— Jubisdictiow 
Below— Sebvks  ov  Procesb. 

1.  A  decree  of  a  Federal  circuit  court  sus- 
taining a  plea  to  the  jurisdiction  may  be 
brought  to  the  Federal  Supreme  Court,  un- 
der the  act  of  March  8,  1891  (26  Stat,  at 
L.  827,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  549),  §  5,  by  direct  appeal,  where  the 
question  presented  involves  issues  of  fact 
aa  to  whether  the  corporate  defendant  waa 
doing  business  in  the  state,  end  whether  the 
person  attempted  to  be  served  as  agent  was 
such  at  that  time. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  II  1022-1026.  1081;    Dec.  Dig.  8  386.*] 

Courts  (|  385*) —Supreme  Court  — Rb- 
viBw  or  Circuit  Court— Jurisdictioit 
Belo  w— Certi  ficate. 

2.  A  decree  showing  dismissal  for  want 

of  jurisdiction  Gnly  takes  the  place  of  the 

certificate  required  by  the  act  of  March  3, 

1891,  §  6,  governing  a  direct  review  in  the 

Federal  Supreme  Court  of  decrees  of  the 

eircuit  courts. 

[l<d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  51  1022-1026,  1031;    Dec.  Dig.  |  385.*] 

Courts  (§  885*) —Supreme  Court  — K«- 
viKw  of  Circuit  Court— Time. 

3.  A  direct  appeal  from  a  Federal  eir- 
cuit court  to  the  Supreme  Court  in  a  case 
in  which  the  lack  of  a  certificate  of  juris- 
diction is  supplied  by  the  decree  which 
shows  dismissal  for  want  of  jurisdiction 
only  may  be  perfected  after  the  term,  if 
within  two  years  from  the  entrjr  of  the  de- 
cree. 

[Bid.  Note.— For  other  cases,  eee  Courts,  Cent. 
Dig.  II  1022-1026,  1031;    Dec  Dia.  |  386.*] 

Corporations  (S  668*)— Service  on  For- 
eign Corporation— Local  Agent. 

4.  Service  of  process  upon  a  foreign  cor- 
poration should  not  be  quashed  on  the 
theory  that  when  the  attempted  service  was 
made  the  person  served  was  not  the  cor- 
poration's asent,  where  the  decided  pre- 
ponderance of  the  testimony  is  to  the  effeet 
that,  notwithstanding  the  prior  formation 
of  a  partnership  between  him  and  certain 
of  the  officers  of  the  corporation,  which  is 
claimed  to  have  terminated  his  agency,  ha 
still  remained  the  corporation's  local  man* 


*For  other  cases  see  same  tople  *  |  kvubbb  1b  Dee.  *  Am.  Digs.  1907  to  date,  *  Rep'r  I&dexes 
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agin^  agenty  and  continued  doing  business 

lor  it  in  the  state. 

[Bd.  Note.— For  otber  cases,  see  Corporations, 
Cent  Dig.  II  260S,  2606-2627;    Dec.  Dig.  fi  668.*] 

[No.  923.] 

Submitted  April   1,   1912.     Decided  April 

29,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  decree  sustaining 
a  plea  to  the  jurisdiction  in  a  suit  against 
a  foreign  corporation.    Reversed. 
The  facta  are  stated  in  the  opinion. 
Mr.  Helm  Brace  for  appellant. 
Messrs.   John  H.   Chandler  and  Wll- 
liam  B.  Fleming  for  appellee. 

7    *  Mr.  Justice  Bay  delivered  the  opinion 
of  the  court: 

In  this  case  a  suit  was  brought  by  the 
Herndon-Carter  Company,  a  corporation  of 
the  state  of  Kentucky,  against  James  N. 
Norris,  Son  &  Company,  a  corporation  of 
the  state  of  New  York.  The  bill  of  com- 
plaint sought  an  accounting  and  settlement 
of  transactions  between  the  parties,  grow- 
ing out  of  shipments  of  poultry  from  the 
Kentucky  corporation  to  the  New  York  Cor- 
poration, sold  by  the  latter  on  commission. 
A  subpoena  was  issued  and  served  on  March 
10,  1911,  upon  James  N.  Nor r is.  Son  & 
Company  by  delivering  a  copy  to  W.  J. 
Adams,  as  manager  and  chief  agent,  and 
the  highest  officer  of  the  company  in  the 
district.  The  defendant  company  entered  a 
special  appearance,  and  filed  an  objection 
and  plea  to  the  jurisdiction,  setting  up  that 
it  was  a  corporation  of  the  state  of  New 
York;  that  since  December,  1904,  it  had 
not  had  any  place  of  business  in  the  state 
of  Kentucky,  and  had  not  conducted  any 
business  in  that  state;  that  since  that  time 
it  had  had  no  agent  in  the  state  of  Ken- 
tucky; and  that  W.  J.  Adams  was  not,  at 
the  time  of  the  service  of  the  writ,  the 
manager  and  officer  or  agent  of  the  de- 
fendant. The  defendant  averred  further 
that  for  a  little  more  than  two  years  before 
the  1st  of  January,  1906,  Adams  was  em- 
ployed by  it,  and  acted  as  its  agent  in  Ken- 
tucky in  the  purchase  and  shipment  of 
poultry  and  produce,  but  that,  at  the  end 
of  the  year  1904,  he  severed  his  connection 
with  defendant,  and  ceased  to  be  its  agent 
for  any  purpose  whatever;  that  on  January 
1,  1905,  Adams,  James  N.  Norris,  and  Wil- 
^  liam  H.  Norris  formed  a  partnership,  in 
A  which  Adams  had  an  one-half  interest  and 
•  James  N.*  Norris  and  William  H.  Norris 
each  a  one-quarter  interest,  and  that  since 
the  1st  of  January,  1905,  the  partnership 
had  conducted  the  business  of  buyers  and 


shippers   of  poultry,   butter,   and   eggs   in 
Louisville    and   other   parts   of   Kentucky. 

Upon  testimony,  to  be  hereinafter  re- 
ferred to,  the  circuit  court  heard  the  par- 
ties upon  the  issues  made  by  the  plea  to 
the  juriadiction  and  replication  thereto,  and 
concluded  that  Adams  was  not  the  agent 
at  the  time  of  the  attempted  service  upon 
him  as  such,  and  that  James  N.  Norris, 
Son  k  Company  was  not  then  doing  business 
in  the  state  of  Kentucky. 

The  case  is  brought  directly  here  under 
§  5  of  the  circuit  court  of  appeals  act  of 
March  3,  1891.  [26  Stat,  at  L.  827,  chap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  549.]  It 
is  evident  from  a  statement  of  the  ques- 
tion made  that  it  only  involves  issues  of 
fact  as  to  whether  the  defendant  company 
was  doing  business  in  Kentucky,  and  wheth- 
er Adams  was  its  agent  at  the  time  of  the 
attempted  service.  It  is  well  settled  that 
a  question  of  this  character  may  be  brought 
to  this  court  by  direct  appeal  under  the 
circuit  court  of  appeals  act.  Remington  v. 
Central  P.  R.  Co.  198  U.  S.  95,  49  L.  ed. 
059,  25  Sup.  Ct.  Rep.  577;  Commercial 
Mut.  Acci.  Co.  V.  Davis,  213  U.  S.  245,  256, 
53  L.  ed.  782,  787,  20  Sup.  Ct.  Rep.  445; 
Mechanical  Appliance  Co.  v.  Castleman, 
215  U.  8.  437,  64  L.  ed.  272,  30  Sup.  Ct 
Rep.  126. 

The  appellee  objects  that  the  statutory 
requirement  that  the  question  of  jurisdiction 
only  shall  be  certified  to  this  court  was  not 
complied  with,  and  therefore  the  case  should 
be  dismissed.  The  record,  however,  dis- 
closes that  the  case  was  dismissed  for  the 
want  of  jurisdiction,  and  for  that  reason 
only.  Where  the  decree  of  dismissal  is  in 
such  form,  it  is  sufficient  to  take  the  place 
of  a  certificate,  within  the  requirements  of 
the  act.  Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.  185  U.  S.  282,  46  L.  ed. 
910,  22  Sup.  Ct.  Rep.  681. 

It  is  further  objected  that,  if  the  decree 
could  be  held  to  take  the  place  of  a  cer- 
tificate, the  present  appeal  was  not  taken  ^ 
at  the  term  during  which  the  case  was  da-  g 
cided^and  the  decree  of  dismissal  entered.  • 
The  record  shows  that  an  appeal  was  taken 
to  the  circuit  court  of  appeals  from  the  de- 
cree of  dismissal  entered  at  the  March 
term,  1011,  of  the  circuit  court.  It  waa 
there  dismissed,  and  at  the  October  term, 
1911,  another  appeal  waa  allowed  from 
the  circuit  court  direetly  to  this  court. 
This  court  has  held  that  the  jurisdictional 
certificate  must  be  issued  during  the  term 
at  which  the  question  is  decided.  Colvin 
V.  Jacksonville,  158  U.  S.  456,  39  L.  ed. 
1053,  16  Sup.  Ct.  Rep.  866;  The  Bayonne, 
159  U.  S.  687,  40  L.  ed.  306,  16  Sup.  Ct. 
Rep.  186.  It  has  also  been  held  that  the 
certificate  being  supplied  by  a  decree  in  due 
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form,  showing  dismiBsal  for  want  of  juris- 
diction  only,  the  appeal  may  be  perfected 
subsequently,  within  two  years,  as  are 
other  appeals.  Excelsior  Wooden  Pipe 
Co.  ▼.  Pacific  Bridge  Co.  supra. 

The  appellee  further  contends  that  the 
record  shows  two  decrees  or  orders, — an 
order  quashing  the  service  of  summons,  and, 
separately,  a  decree  of  dismissal  for  want 
of  jurisdiction, — and  this  is  said  to  be 
shown  because  the  opinion  of  the  court, 
sent  up  with  the  record,  states  the  decision 
upon  the  question  of  quashing  service  of 
summons  to  have  been  first  made.  An  in- 
spection of  the  record  shows  but  one  final 
order  or  decree,  which,  at  the  same  time, 
quashes  the  service  of  summons  and  dis- 
misses the  case  for  want  of  jurisdiction, 
and  that  is  the  decree  appealed  from,  and 
which  brings  to  this  court  the  question  of 
jurisdiction  of  the  defendant. 

It  has  frequently  been  held  in  this  court 
that  a  foreign  corporation,  in  order  to  be 
subject  to  the  jurisdiction  of  a  court,  must 
be  doing  business  within  the  state  of  the 
court's  jurisdiction,  and  service  must  there 
be  made  upon  some  duly  authorized  o£9cer 
or  agent  St.  Clair  ▼.  Cox,  106  U.  S.  350, 
27  L.  ed.  222,  1  Sup.  Ct.  Rep.  354;  Goldey 
T.  Morning  News,  156  U.  S.  618,  39  L.  ed. 
517,  15  Sup.  Ct.  Rep.  550;  Peterson  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  205  U.  S.  364,  51 
L.  ed.  841,  27  Sup.  Ct.  Rep.  513.  We  are 
therefore  brought  to  review  the  correct- 
ness of  the  decision  of  the  circuit  court> 
%  holding  that  James  N.  Norris,  Son  ft  Com- 
}f  pany  was  not  doing  business  in  ths*state  of 
Kentucky,  and  that  Adams  was  not  its 
agent  at  the  time  of  the  attempted  service. 

The  substance  of  the  plea  to  the  jurisdic- 
tion, already  indicated,  is  that,  while 
Adams  had  previously  been  the  agent  of  the 
defendant,  he  ceased  to  be  such  on  the  1st 
of  January,  1005,  when  the  copartnership 
was  formed  between  James  N.  Norris  and 
William  H.  Norris,  officers  of  the  defend- 
ant company,  and  Adams,  and  that  there- 
after he  ceased  to  represent  the  corporation 
in  Kentuclcy,  and  it  ceased  to  do  business 
in  that  state.  To  support  this  plea  the  de- 
fendant offered  the  affidavits  of  James  N. 
Norris  and  William  H.  Norris  to  the  effect 
that  after  January  1,  1905,  the  corporation 
did  no  business  in  Kentucky,  and  that  the 
partnership  then  formed  thereafter  carried 
on  the  business  in  that  state  under  the  name 
of  James  N.  Norris,  Son  ft  Company.  The 
testimony  of  the  bookkeeper  was  taken. 
She  testified  that  she  had  been  in  the  em- 
ploy of  James  N.  Norris,  Son  ft  Company 
for  some  time  prior  to  January  1,  1905, 
and  that  at  that  date  a  change  was  made 
owing  to  the  formation  of  the  partnership. 


She  further  testified  that  the  profits  wero 
divided  on  the  books,  but  no  settlements 
were  made  while  she  was  with  the  firm; 
that  she  drew  no  checks  for  the  distribution 
of  the  profits,  and  that  there  was  no  such 
distribution  while  she  was  with  the  firm, 
which  was  until  December,  1908;  that  the 
books  did  not  show  the  individual  accounts 
of  the  various  members  of  the  firm;  that 
Mr.  Adams  had  an  individual  account,  but 
she,  the  bookkeeper,  did  not  keep  it,  Mr. 
Adams  keeping  it  himself;  that  Mr.  Adams 
was  paid  a  salary,  and  that  statements  were 
sent  to  New  York,  giving  the  condition  of 
the  business.  Mr.  Adams  was  called  as  a 
witness  and  testified  that  he  worked  for 
the  New  York  corporation  prior  to  Janu- 
ary 1,  1905,  when  the  partnership  was 
formed,  and  that  since  that  time  he  had  no  ^ 
connection  with  the  New  York  company  lag 
any  way,  and  was  not,  on  the  9th  of  •Mardi,  • 
1911,  its  agent.  Upon  cross-examination 
he  testified  that  after  January  1,  1905,  and 
until  the  date  of  his  examination  as  a  wit- 
ness, his  relations  to  the  house  of  James 
N.  Norris,  Son  ft  Company  had  been  the 
same,  and  that  his  relations  to  the  New 
York  corporation  had  not  changed  in  any 
way  since  February,  1905. 

To  meet  this  testimony  the  complainaat 
offered  testimony  tending  to  show  that 
James  N.  Norris,  Son  ft  Company  was  sued 
in  the  Jefferson  circuit  court  of  Kentucky 
as  a  corporation  of  the  state  of  New  Jersey. 
The  corporation  appeared  and  answered 
that  it  was  organized  under  the  laws  of 
New  York,  admitted  that  it  executed 
and  delivered  a  certain  letter  attached 
to  plaintiff's  petition,  and  marked  "Ex- 
hibit A,"  dated  June  25,  1007,  the  let- 
ter being  written  from  Louisville,  Ken- 
tucky, signed  James  N.  Norris,  Son  ft  Com- 
pany, by  W.  J.  Adams,  manager.  In  that 
action  an  affidavit  for  a  continuance  was 
filed  on  April  17,  1908,  in  which  Adams  de- 
posed that  the  defendant,  James  N.  Norris, 
Son  ft  Company,  was  a  corporation  of  New 
York,  and  that  deponent  was  the  manager 
of  its  Louisville  office.  On  April«*23,  1908, 
an  amended  answer  was  filed,  which  Adams 
verified,  making  oath  that  he  was  the  local 
manager  of  James  N.  Norris,  Son  ft  Com- 
pany. In  the  course  of  the  action  defend- 
ant took  and  filed  a  deposition  in  which  the 
witness  testified  that  he  was  the  manager 
of  James  N.  Norris,  Son  ft  Company  at 
Bryan,  Ohio ;  that  in  1907  he  lived  in  Louis- 
ville, Kentucky,  and  that  Adams  was  then 
the  manager  of  the  Louisville  district. 

In  another  suit  against  James  N.  Norris, 
Son  ft  Company,  Inc.,  an  answer  was  filed 
by  W.  J.  Adams  on  December  12,  1905,  and 
in  verifying  which  Adams  made  oath  that 
he  was  then,  and  at  the  time  mentioned  fai 
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the  answer  had  been,  the  agent  of  the  de- 
fendant in  Kentucky,  and  had  sole  charge  of 

^  its  business  in  Jefferson  county. 

g      In  an  action  brought  by  the  corporation 

•  in  a  •magistrate's  court  in  Kentucky,  cer- 
tain dray  tickets  on  a  printed  form  were 
introduced  in  evidence,  which  showed  them 
to  be  the  tickets  of  James  N.  Norris,  Son 
&  Company,  136  E.  Jefferson  Street,  Lou  is- 
Tille,  Kentucky,  and  that  J.  N.  Norris  was 
president,  W.  H.  Norris,  vice  president  and 
treasurer,  and  W.  J.  Adams,  manager,  the 
tickets  being  dated  November  20,  1008,  and 
January  1  and  4,  1909. 

Letters  were  introduced  in  evidence  in 
which  the  defendant  company  referred  the 
plaintiff  company  to  Mr.  Adams  for  a  set- 
tlement of  differences.  On  July  7,  1909,  the 
defendant  company  wrote  to  the  plaintiff 
eompany  as  follows: 

The  Hemdon-Carter  Company, 

Louisville,  Ky. 
Gentlemen : — 

I  am  just  in  receipt  of  your  several  let- 
ters in  which  you  call  attention  to  the 
unpleasantness  you  are  having  with  our 
house  in  Louisville. 

Now,  I  would  like  to  make  myself  plain 
In  this  matter.  As  I  have  always  stated 
to  you  and  everyone  else,  there  is  never 
any  good  in  fighting,  but,  on  the  contrary, 
lots  of  money  lost  and  harm  done.  Our  Mr. 
Adams,  who  runs  our  house  in  Louisville, 
has  a  certain  interest  in  the  profits,  and  it 
would  be  pretty  hard  for  me  to  say  that  he 
shouldn't  do  this  or  that,  which,  in  his 
judgment,  curtails  his  profits. 

Examining  and  considering  the  evidence 
tending  to  show  that  Adams,  after  the  for- 
mation of  the  alleged  partnership  on  Janu- 
ary 1,  1906,  continued  to  represent  the  de- 
fendant company  in  Louisville,  we  are 
forced  to  the  conclusion  that  the  decided 
preponderance  of  the  evidence  supports  the 
complainant's  contention  that  Adams  was 
the  authorized  managing  agent  of  the  de- 
fendant company  in  Kentucky,  and  doing 
business  for  it  in  that  state. 

The   learned  judge  of  the   circuit   court 

reached   the   contrary   conclusion,   and    his 

opinion  is  justly  entitled  to  great  weight; 

but  it  seems  to  proceed  upon  the  theory 

o  that  the  testimony  did  not  show  the  con- 

•  tinuanee  of  the«agency  down  to  March  10, 
1911,  the  time  of  the  service  of  the  sub- 
poena. We  think  the  testimony  clearly 
shows  that  the  relation  of  Adams  to  the 
defendant  company  was  the  same  at  that 
time  as  it  had  been  when  the  various  trans- 
actions, to  which  we  have  referred,  were 
taking  place  in  the  years  1905  and  the  fol- 
lowing.    Then   could   hardly   be   stronger 


testimony  than  the  defendant's  own  letter 
of  July  7,  1909,  in  which  it  is  distinctly 
stated  that  ''Mr.  Adams,  who  runs  our  house 
in  Louisville,  has  a  certain  interest  in  the 
profits,"  etc. 

Reaching  this  conclusion,  we  are  con- 
strained to  hold  that  the  court  below  erred 
in  quashing  the  return  to  the  subpcena  and 
in  dismissing  the  case,  and  therefore  the 
judgment  must  be  reversed  and  the  case  re- 
manded, with  directions  to  overrule  the  or- 
der quashing  the  return  and  to  set  aside 
the  decree  denying  the  jurisdiction  of  the 
court. 

Reversed.  .^_^«, 

(224  U.  S.  491.) 

AMERICAN  SECURITy  ft  TRUST  COM- 
PANY et  al., 

V. 

COMMISSIONERS    OF    THE    DISTRICT 
OF  COLUMBLA. 

GouBTs  (I  388* )— Appeal  from  Distbict 
OF  Columbia  Courts— Construction  or 
Federal  Law  <— "Law  of  the  United 
States." 

Congressional  enactments  having  general 
application  throughout  the  United  States, 
and  not  the  purely  local  laws  of  the  Dis- 
trict of  Columbia,  are  what  are  meant  by 
the  provision  of  the  Federal  Judicial  Code, 
§  250,  for  the  appellate  review  in  the  Fed- 
eral Supreme  Court  of  judgments  and  de- 
crees of  the  court  of  appeals  of  the  District 
in  cases  in  which  the  construction  of  "any 
law  of  the  United  States"  is  drawn  in  ques- 
tion by  the  defendant. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S8  1038-1010;    Dec.  Dig.  8  388.*] 

[No.  — .] 

Submitted  April  15, 1912.  Decided  April  29» 

1912. 

PETITION  for  a  Writ  of  Error  to  the 
Court  of  Appeals  of  the  District  of 
Columbia  to  review  a  decree  which  affirmed 
a  decree  of  the  Supreme  Court  of  the  Dis- 
trict, confirming  an  assessment  in  a  street 
extension  proceeding.    Denied. 

See  same  case  below,  38  App.  D.  C.  32^ 
40  Wash.  L.  Rep.  34. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  O.  Johnson  for  the  peti- 
tion. 

*  Mr.  Justice  Holmes  delivered  the  opln-  T 
ion  of  the  court: 

This  is  an  application  for  a  writ  of  error 
to  the  court  of  appeals  of  the  District  of 
Columbia  under  the  new  Judicial  Code.  Act 
of  March  3,  1911,  chap.  231.  36  Stat,  at 
L.  10S7.1  The  court  of  appeals  denied  the 
writ.  Thereupon  application  was  made  to 
the  Chief  Justice.  He  referred  it  to  the 
court.  Briefs  were  called  for  and  one  was 
submitted  by  the  applicants.    It  now  is  to 
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be  decided  whether  the  writ  should  be  al- 
lowed. 

By  §  250  of  the  Code  any  final  judgment 
or  decree  of  the  court  of  appeals  may  be 
re-examined  "in  the  following  cases:  .  .  . 
Sixth.  In  cases  in  which  the  construction 
of  any  law  of  the  United  States  is  drawn 
in  question  by  the  defendant."  This  is  the 
elause  relied  upon.  The  case  was  a  suit 
^  for  the  condemnation  of  land,  brought  by 
S  the  commissioners  under  a  special  act  of 

•  February  6,  1909,  chap.  75,  36  Stat  at  L. 
597,  for  the  extension  of  New  York  avenue. 
By  that  act  the  procedure  was  to  follow 
■ubchapter  1  of  chapter  15  of  the  District 
Code,  which  provides,  among  other  things, 
for  the  separate  assessment  of  benefits.  Act 
of  March  3,  1901,  chap.  854.  31  Stat,  at 
L.  1189,  1266.  The  jury  were  instructed 
that,  by  the  extension  of  the  avenue,  they 
were  to  understand  its  establishment,  lay- 
ing out,  and  completion  for  all  the  ordinary 
uses  of  a  public  thoroughfare.  The  appli- 
cants contended  that,  as  there  was  no  pres- 
ent provision  for  grading,  paving,  laying 
water  mains  or  sewers,  or  otherwise  open- 
ing the  avenue  to  trafiic,  any  advantage 
that  would  accrue  from  such  improvements, 
if  made,  must  be  disregarded;  and  so  they 
say  that  they  drew  the  construction  of  the 
special  act  and  perhaps  of  the  Code  in  ques- 
tion, and  that  these  were  laws  of  the  United 
States. 

We  do  not  stop  to  consider  whether  any 
question  of  construction  properly  can  be 
•aid  to  have  been  raised,  rather  than  a  ques- 
tion of  general  law  in  the  application  of 
words  that  were  colorless  so  far  as  the 
point  in  controversy  was  concerned.  It 
might  not  be  just  to  assume  that  the  gen- 
eral averment  of  the  application  was  not 
justified  by  exceptions  more  clearly  turning 
on  the  construction  of  the  local  laws  than 
the  example  given  in  the  brief.  The  ground 
on  which  the  writ  was  refused  by  the  court 
of  appeals  was  that  the  words  quoted  from 
{  250  should  not  be  construed  to  apply  to 
the  purely  local  laws  of  the  District,  and 
with  that  view  we  agree. 

Of  course  there  is  no  doubt  that  the  spe- 
cial act  of  Congress  was,  in  one  sense,  a 
law  of  the  United  States.  It  well  may  be 
ihat  it  would  fall  within  the  meaning  of 
the  same  words  in  the  third  clause  of  the 
same  section:  "Cases  involving  the  con- 
stitutionality of  any  law  of  the  United 
States."  Parsons  v.  District  of  Columbia, 
170  U.  8.  45,  42  L.  ed.  943,  18  Sup.  Ct  Rep. 
521.     But  it  needs  no  authority  to  show 

•  that  the  same  phrase  may  have  different 

•  meanings  in  different  connections.  •  Some 
reasons  for  strict  construction  apply  here. 
We  are  entirely  convinced  that  Congress  in- 
tended to  effect  a  substantial  relief  to  this 


court  from  indiscriminate  appeals  where  a 
sum  above  $5,000  was  involved,  and  to  that 
end  repealed  the  former  act  See  Carey  v. 
Houston  &  T.  C.  R.  Co.  150  U.  S.  170,  179, 
37  L.  ed.  1041,  1043,  14  Sup.  Ct.  Rep.  63; 
Cochran  v.  Montgomery  County,  199  U.  S« 
260,  272,  273,  50  L.  ed.  182,  188,  26  Sup. 
Ct  Rep.  58,  4  Ann.  Cas.  451.  But  all  cases 
in  the  District  arise  under  acts  of  Con- 
gress, and  probably  it  would  require  little 
ingenuity  to  raise  a  question  of  construc- 
tion in  almost  any  one  of  them.  If,  then, 
the  words  have  the  meaning  given  them  by 
the  applicants,  the  appellate  jurisdiction 
of  this  court  has  been  largely  and  irration- 
ally increased.  We  believe  Congress  meant 
no  such  result. 

A  well-known  example  of  construing  a 
statute  not  to  include  a  case  that  indis- 
putably was  within  its  literal  meaning,  but 
was  believed  not  to  be  within  the  aim  of 
Congress,  is  Church  of  the  Holy  Trinity  v. 
United  States,  143  U.  S.  457,  36  L.  ed.  227, 
12  Sup.  Ct.  Rep.  611;  we  may  refer  fur- 
ther to  Cochran  y.  Montgomery  County, 
ubi  supra.  In  the  ease  at  bar,  if  the  words 
"construction  of  any  law  of  the  United 
States"  are  confined  te  the  construction  of 
laws  having  general  application  throughout 
the  United  States,  the  jurisdiction  given  to 
this  court  by  S  250  is  confined  to  what 
naturally  and  properly  belongs  to  it.  If 
they  are  construed  the  other  way,  it  would 
have  been  less  arbitrary  to  provide  that 
every  question  of  law  could  be  taken  up. 
That  they  were  not  to  be  understood  as  the 
applicants  contend  is  to  be  inferred  not 
only  from  the  sense  of  the  thing,  but  from 
clause  first:  "In  cases  where  the  juris- 
diction of  the  trial  court  is  in  issue,"  with 
provision  for  certifying  that  question  alone. 
It  is  difficult  to  imagine  a  case  in  which 
the  jurisdiction  of  the  trial  court  is  in  issue 
where  the  construction  of  a  special  law  of 
the  United  States  would  not  be  drawn  in 
question. 

Writ  of  error  denied* 


(224  U.  8.  486.) 

WASHINGTON    HOME    FOR    INCURA* 

BLES 

V. 

AMERICAN  SECURITY  k  TRUST  COM- 
PANY, Garfield  Memorial  Hospital, 
Children's  Hospital  of  the  District  of 
Columbia,  and  Lotta  L.  Frank. 

BENJAMIN  L.  VERMILLION 

V. 

BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY. 

Courts  (I  388*)— Appeal  from  District 
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preme  Court  by  writ  of  error  or  appeal  of 
a  judgment  or  decree  of  the  court  of  ap- 
peals of  the  District  of  Columbia  in  a  ease 
in  which  the  matter  in  dispute  exceeds 
$5,000  was  not  saved  as  to  a  cause  pending 
in  the  court  of  appeals  on  January  I,  1912, 
when  the  Federal  Judicial  Code  took  effect, 
by  §  299  of  that  Code,  providing  that  its 
repealing  provisions  "shall  not  affect  any 
act  done,  or  any  right  accruing  or  accrued, 
or  any  fuit  or  proceeding,  including  those 
pending  on  writ  of  error,  appeal,  certificate, 
or  writ  of  certiorari,  in  anjr  appellate  court 
referred  to  or  included  within  the  provi- 
sions of  this  act,  pending  at  the  time  of  the 
taking  effect  of  this  act,  but  all  such  suits 
and  proceedings,  and  suits  and  proceedings 
for  causes  arising  or  acts  done  prior  to 
such  date,  may  be  commenced  and  prose- 
cuted within  the  same  time,  and  with  the 
same  effect,  as  if  said  repeal  or  amendments 
had  not  been  made." 

[Ed.  Note.— For  other  cases,  see  Conrts,  Cent. 
Dig.  Si  1038-1040;    Dec.  Dig.  i  388.*] 

[No.  —.1 

Submitted  April  15,  1912.     Decided  April 

29,  1912. 

APPLICATIONS  for  the  allowance  of  an 
appeal  from  the  Court  of  Appeals  of 
the  District  of  Columbia,  and  for  a  Writ 
of  Error  to  that  court,  to  review  respective- 
ly a  decree  and  a  judgment  in  causes  in 
which  the  matter  in  dispute  exceeds  $5,000. 
Denied. 

See  same  case  below,  38  App.  D.  C421, 
40  Wash.  L.  Rep.  146. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  B.  F.  Macfarland, 
Charles  Cowles  Tucker,  and  J.  Ailller 
Kenyon  for  Home  for  Incurables. 

Messrs.  John  A.  Krata,  Jr.,  and  Joseph 
W.  Cox  for  Vermillion. 

•  'Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

These  are  applications  for  the  allowance 
of  an  appeal  and  writ  of  error,  respectively. 
The  cases  come  before  the  court  under  the 
same  circumstances  as  the  application  for 
a  writ  of  error,  just  decided.  American 
Secur.  &  T.  Co.  y.  District  of  Columbia 
[224  U.  S.  491.  56  L.  ed.  — ,  32  Sup.  Ct. 
Rep.  563.] 

The  first  named  is  a  bill  in  equity  that 
was  pending  in  the  court  of  appeals  on 
January  1,  1912,  and  decided  on  March  4, 
1912.  The  matter  in  dispute  in  both,  ex- 
elusive  of  costs,  exceeds  the  sum  of  $5,000. 
The  law  before  the  enactment  of  the  Judicial 
Code  of  March  8,  1911,  chap.  231,  36  Stat 
at  L.  1087,1  allowed  a  writ  of  error  or  ap- 
peal in  such  cases  (act  of  February  9, 
1893,  chap.  74,  §  8,  27  Stat,  at  L.  436,  U. 


S.  Gomp.  Stat.  1901,  p.  573),  and  the  ap- 
plicants contend  that  the  appeal  and  writ 
of  error  are  rights  saved  by  §  299  of  the 
Code.  That  section  is  as  follows:  "Tlio 
repeal  of  existing  laws,  or  the  amendments 
thereof,  embraced  in  this  act,  shall  not  af- 
fect any  act  done,  or  any  right  accruing  or 
accrued,  or  any  suit  or  proceeding,  includ- 
ing those  pending  on  writ  of  error,  appeal, 
certificate,  or  writ  of  certiorari,  in  any  ap- 
pellate court  referred  to  or  included  within 
the  provisions  of  this  act,  pending  at  the 
time  of  the  taking  effect  of  this  act,  but 
all  such  suits  and  proceedings,  and  suits 
and  proceedings  for  causes  arising  or  acts  ^ 
done  prior  to  such  date,  may  be  commenced  o 
and  prosecuted  within^the  same  time,  and  • 
with  the  same  effect,  as  if  said  repeal  or 
amendments  had  not  been  made."  This  act 
took  effect  when  this  suit  was  pending  in 
the  court  of  appeals,  on  January  1,  1912. 

The  purpose  of  the  act  in  the  matter  of 
appeals  from  the  court  of  appeals  of  the 
District  was  to  make  a  substantial  change 
and  to  do  away  with  them  except  in  classes 
of  oases  of  which  this  is  not  one.  There 
seems  to  be  little  if  any  more  reason  for 
preserving  a  further  appeal  in  cases  then 
before  the  court  of  appeals  than  there  is 
in  those  in  which  no  writ  had  been  sued 
out,  but  the  cause  of  action  had  accrued 
before  January  1,  1912,  which  is  nothing 
at  all.  It  must  appear  clearly,  therefore, 
that  this  case  is  saved,  or  it  will  fall  un- 
der the  general  rule.  We  find  no  clear  ex- 
pression of  such  intent.  The  general  pro- 
vision that  the  repeal  shall  not  affect  any 
right  or  suit  is  ambiguous,  and  is  quali- 
fied and  explained  by  the  words,  "including 
those  pending  on  appeal,"  etc.,  which  sug- 
gest that  but  for  them  appeals  already  tak- 
en would  have  fallen.  Baltimore  &  P.  R.  Co. 
V.  Grant,  98  U.  S.  398,  25  L.  ed.  231.  If  ex- 
press words  were  thought  necessary  to  save 
pending  appeals,  a  fortiori  such  words  were 
needed  to  save  appeals  not  yet  taken,  and 
no  such  words  were  used.  The  first  part  of 
the  section,  declaring  what  shall  not  hap- 
pen, is  elucidated  by  the  antithetical  state- 
ment, in  the  last  part,  of  what  shall  take 
place.  We  gather  from  that  that  all  suits 
upon  causes  of  action  that  arose  before 
January  1  stand  alike.  We  cannot  sup- 
pose that  a  suit  not  yet  begun  can  be  taken 
to  this  court  on  the  ground  that  a  sum  of 
more  than  $5,000  is  involved,  and  we  are  of 
opinion  that  the  applicant  makes  no  better 
case.  We  agree  with  the  court  of  appeals 
that  the  act  saVes  jurisdiction  when  an  ap- 
peal has  been  taken,  but  does  not  save  an 
appeal  for  all  suits  in  causes  of  action  ac- 
crued before  this  year. 

Leave  to  appeal  and  writ  of  error  denied. 


•For  other 
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INTERSTATE  COMMERCE  CXDMMISSION,    manded  the  c&use  with  directioiu  to  iaaiM 

Plff.  in  Err., 

V. 

UNITED  STATES  OP  AMERICA  EX  REL. 
HUMBOLT  STEAMSHIP  COMPANY. 


Territories  (|  18*)— Alaska— Ihteestati 

Commerce  Act. 

1.  Alaska  ia  a  territory  of  the  United 
States  within  the  meaning  of  the  act  of 
June  20,  1906  (34  Stat  at  L.  684,  ohap. 
3591,  U.  S.  0>mp.  Stat.  Supp.  1909,  p. 
1160),  extending  the  proviBions  of  the  in- 
terstate commerce  act  to  carriers  engaged 
in  the  transportation  of  passengers  or  prop- 
erty from  one  state  or  territory  of  the 
United  States  to  any  other  state  or  ter- 
ritory, or  from  one  place  in  a  territory  to 
another  place  in  the  same  territory. 

[Bd.  Note.— For  oth«r  cases,  see  Territories, 
Cent.  Dig.  Sfi  14.  15;    Dec.  Dte.  fi  18.* 

For  other  definitioiiB,  see  Words  and  Phrases, 
Tol.  8,  pp.  6926-6927.] 

Commerce  (|  85*)— Interstaiv  Commerce 

Commission— Powers  —  Railway  Kates 

IN  Alaska. 

^    2.  The  authority  of  the  Secretary  of  the 

Interior  to  review  and  modify  railway  rates 

In  Alaska,  conferred  upon  him  by  the  act 

of  May  14,  1898  (30  SUt.  at  L.  409,  chap. 

299,  U.  S.  Comp.  Stat.  1901,  p.  1576),  §  2, 

was  superseded  by  the  amendment  of  June 

29,  1906,  to  the  interstate  commerce  act, 

which    gave    to    the    Interstate    Commerce 

Commission  the  power  to  prescribe  rates, 

and  extended  the  provisions  of  the  act  to 

intraterritorial  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  fi  138:    Dec.  Dla.  9  85.*] 

Commerce  (|  98*)— Apfeai^-To  Commerce 
Court. 

3.  An  appeal  will  not  lie  to  the  commerce 
court  to  review  the  action  of  the  Inter- 
state Commerce  Commission  in  refusing  to 
entertain  a  petition,  on  the  ground  that  the 
subject-matter  was  not  within  the  scope  of 
the  Commission's  powers. 

psd.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  i  148 ;    Dec.  Dig.  fi  98.*] 

liANDAMUs  (i  73*)— To  Interstate  Com- 
merce Commission. 

4.  Mandamus  lies  to  compel  the  Inter- 
state Commerce  Commission  to  take  juris- 
diction of  a  petition  alleging  violations  of 
the  interstate  commerce  act  by  a  railway 
company  operating  in  Alaska,  where  the 
Conunission  refused  to  entertain  the  peti- 
tion, upon  the  ground  that  Alaska  was  not 
a  territory  of  the  United  States,  and  that 
the  subject-matter  of  the  petition  was  there- 
fore not  within  the  scope  of  the  Commis- 
sion's powers. 

rBd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  ifi  135,  144-149 ;    Dec  Dig.  i  78.»1 

[No.  859.] 

Argued  April  16,  1912.    Decided  April  29, 

1912. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  reversed  a  judgment  of  the 
Supreme  Court  of  the  District,  dismissing 
a  mandamus  proceeding  directed  to  the  In- 
terstate   Commerce    Commission,    and    re- 


the  writ.    Affirmed. 

See  same  case  below,  37  App.  D.  C.  266. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  J.  Farrell  for  plaintiff  in  error. 

Messrs.  Charles  D.  Drayton,  James 
Wickersham,  and  John  B.  Daish  for  de- 
fendant in  error. 

*  Mr.  Justice  McKenna  delivered  the  opin-  • 
ion  of  the  eourt : 

The  ultimate  question  in  the  case  is 
whether  Alaska  is  a  territory  of  the  United 
States  within  the  meaning  of  the  interstate 
commerce  act  as  amended. 

The  Interstate  Commerce  Commission  re- 
solved the  question  in  the  negative  and  dis^ 
missed  the  petition  of  the  Humboldt  Steam- 
ship Company,  the  relator,  which  alleged 
violations  of  the  act  by  the  White  Pass  & 
Yukon  Railway  Company,  operating  in 
Alaska,  applying  its  decision  in  Re  Juris- 
diction Over  Rail  &  Water  Carriers  Operate 
ing  in  Alaska,  19  Inters.  Com.  Rep.  81. 

The  steamship  company  instituted  an  a4^ 
tion  in  the  supreme  court  of  the  Distriel 
of  Columbia,  praying  for  a  mandamus 
against  the  Commission  to  require  it  to 
take  jurisdiction  and  proceed  as  required  by  ^ 
the  act  and  grant  the  relief  for  which  the  b| 
steamship  company  had  petitioned,*  herein-  • 
after  specifically  mentioned.  The  proceed- 
ing was  dismissed.  The  court  expressed  the 
view  that  the  Commission  had  "ample  au- 
thority to  assume  jurisdiction  over  common 
carriers  in  Alaska,  the  same  as  in  any  other 
territory,  and  over  those  carriers  operating 
between  the  state  of  Washington  and  Alas- 
ka, and  between  Alaska  and  Canada,  and 
if  they  took  jurisdiction  no  one  could  suo- 
cessfuUy  question  their  right  to  do  so." 
The  court,  however,  held  that  it  had  no 
power  "to  require  the  Interstate  Commerce 
Commission  to  act  contrary  to  its  own  judg- 
ment in  a  matter  wherein,  after  investiga- 
tion, it  had  reached  a  conclusion,  honestly 
and  fairly,  which  might  be  contrary  to  the 
conclusion  which  the  court  would  reach." 

The  court  of  appeals,  to  which  court  the 
case  was  tcken  by  the  steamship  company, 
entertained  the  same  view  of  the  interstate 
commerce  act  as  that  expressed  by  the  su- 
preme court,  but  took  a  different  view  of  the 
power  of  the  courts  to  compel  action  upon 
the  part  of  the  Commission,  and  reversed 
the  judgment  of  the  supreme  court  and  re- 
manded the  cause,  "with  directions  to  issue 
a  peremptory  writ  of  mandamus  directed 
to  the  Interstate  Commerce  Commission,  re- 
quiring it  to  take  jurisdiction  of  said  cause 
and  proceed  therein  as  by  law  required." 
To  this  ruling  the  Interstate  Commerce 
Commission  prosecutes  this  writ  of  error. 

The  proceedings  before  the  CommiseioA 
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were  instituted  by  the  steamship  company 
filing  a  petition  (No.  2,678)  against  the 
White  Pass  &,  Yukon  Route,  consisting  of 
the  Pacific  &  Arctic  Railway  &  Navigation 
Company,  British  Columbia- Yukon  Railway 
Company,  British- Yukon  Railway  Company, 
and  British-Yukon  Navigation  Company,  to 
require  said  companies  to  file  with  the  Com- 
mission, in  the  form  prescribed  by  the  act 
to  regulate  commerce,  and  to  print  and  keep 
open  for  public  inspection,  schedules  show- 
ing their  rates  and  charges  for  transpor- 
S  tation  of  passengers  and  property  between 

•  points  in  Alaska  and* points  in  the  Domin- 
ion of  Canada  and  other  places;  to  estab- 
lish through  routes  and  joint  rates  in  con- 
junction with  the  petitioner  between  cer- 
tain named  places  in  Alaska  and  Seattle, 
in  the  state  of  Washington;  to  afford  all 
reasonable,  proper,  and  equal  facilities  for 
the  interchange  of  traffic  between  their  re- 
■pective  lines;  and  to  cease  and  desist  from 
preventing  by  sundry  devices  the  carriage 
of  freights  from  being  continuous  from 
place  of  shipment  to  place  of  destination 
when  such  freight  is  originated  or  in  any 
wise  handled  by  the  Humboldt  Steamship 
Company. 

The  companies  proceeded  against  filed 
answers.  There  were  intervening  companies 
on  both  sides  of  the  controversy. 

A  hearing  was  assigned  and  had  in  Oc- 
tober, 1909,  and  subsequently,  July  6,  1910, 
the  Commission  decided  that  it  was  "with- 
out jurisdiction  to  make  the  order  sought 
by  complainant,"  resting  its  ruling  upon 
the  authority  of  its  decision  in  Re  Juris- 
diction over  Rail  k  Water  Carriers  Operat- 
ing in  Alaska,  supra. 

Section  1  of  the  interstate  commerce  act 
provides  that  the  provisions  of  the  act 
''shall  apply  to  any  .  .  .  common  car- 
rier or  carriers  engaged  in  the  transporta- 
tion of  passengers  or  property  wholly  by 
railroad  (or  partly  by  railroad  and  partly 
by  water,  when  both  are  used  under  a  com- 
mon control,  management,  or  arrangement 
for  a  continuous  carriage  or  shipment), 
from  one  state  or  territory  of  the  United 
States  or  the  District  of  Columbia  to  any 
other  state  or  territory  of  the  United  States 
or  the  District  of  Columbia,  or  from  one 
place  in  a  territory  to  another  place  in  the 
same  territory,  ...  or  from  any  place 
in  the  United  States  through  a  foreign 
country  to  any  other  place  in  the  United 
States.  .  .  .  ''  34  Stat,  at  L.  584,  chap. 
8591,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1150. 

The  pivotal  words  are:  "From  one  state 
flo  or  territory  of  the  United  States    .    .     . 

•  to  any  other  state  or^territory,  ...  or 
from  one  place  in  a  territory  to  another 
place  in  the  same  territory,"  "territory* 
being  the  especially  significant  word. 


If  we  may  venture  to  reduce  to  a  tingle 
proposition  an  elaborate  discussion  of  de- 
ments and  considerations,  we  may  say  that 
the  Commission  gave  to  the  word  "terri- 
tory" the  signification  of  "organized  terri- 
tory," the  chief  and  determining  feature  of 
which  is  a  local  legislature,  as  distinguished 
from  a  territory  having  a  more  rudimentary 
and  less  autonomous  form  of  government 
which  it  considered  Alaska  possessed. 

To  this  signification  and'  distinction  the 
arguments  of  counsel  are  addressed,  and 
much  of  the  reasoning  of  the  lower  courts. 
That  field,  however,  has  been  traversed  by 
cases  in  this  court,  and  it  need  not  again 
be  passed  over.  We  may  accept  and  apply 
the  conclusions  which  have  been  reached 
and  expressed. 

In  the  case  of  The  Coquitlam  v.  United 
States,  163  U.  8.  846,  41  L.  ed.  184,  16  Sup. 
Ct.  Rep.  1117,  the  relation  of  the  courts  of 
Alaska  to  the  Federal  judicial  system,  and 
the  applicability  of  certain  statutes  con- 
cerning the  same,  were  decided,  after  a  re- 
view of  those  statutes  and  those  defining  the 
status  of  Alaksa. 

By  the  15th  section  of  the  act  of  March 
3, 1891,  creating  the  circuit  court  of  appeals, 
it  is  provided  that  the  circuit  court  of  ap- 
peals, in  cases  in  which  the  judgments  of 
the  circuit  courts  of  appeal  are  made  final 
by  this  act,  shall  have  "the  same  appellate 
jurisdiction,  by  writ  of  error  or  appeal,  to 
review  the  judgments,  orders,  and  decrees 
of  the  supreme  courts  of  the  several  terri- 
tories, as  by  this  act  they  may  have  to  re- 
view the  judgments,  orders,  and  decrees  of 
the  district  court  and  circuit  courts;  and 
for  that  purpose  the  several  territories  shall, 
by  orders  of  the  Supreme  Court,  to  be  made 
from  time  to  time,  be  assigned  to  particular 
circuits."  26  Stat  at  L.  826,  830,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  pp.  647,  654.^ 

In  execution  of  the  duty  imposed  by  that  co 
section,  thii^eourt,  by  an  order  promulgated  • 
May  11,  1891,  assigned  Alaska  to  the  ninth 
judicial  circuit. 

Subsequent  to  this  order,  the  United 
States  brought  a  suit  in  admiralty  in  the 
district  court  of  Alaska  for  the  forfeiture 
of  the  steamer  Coquitlam  because  of  an  al« 
leged  violation  of  the  revenue  laws.  A 
decree  was  rendered  for  the  United  States, 
and  an  appeal  was  prosecuted  to  the  circuit 
court  of  appeals  for  the  ninth  circuit.  The 
United  States  disputed  the  jurisdiction  of 
the  court  on  the  grounds:  (1)  that  the 
district  court  of  Alaska  was  not  a  district 
court  within  the  meaning  of  the  6th  sec- 
tion of  the  circuit  court  of  appeals  act;  and 
(2)  that  the  district  court  of  Alaska  was 
not  a  supreme  court  of  a  territory,  within 
the  meaning  of  that  act  and  the  order  of 


82  SUFBmCB  COURT  REPORTBB. 


OOT.  TEBMf 


this  court  asBigning  Alaska  to  the  ninth 
circuit. 

The  court  certified  the  question  to  this 
court.  We  answered  the  first  in  the  nega< 
tive  and  the  second  in  the  affirmative.  We 
said^  through  Mr.  Justice  Harlan,  that  the 
eircuit  court  of  appeals  act  was  necessarily 
interpreted  by  this  court  aa  conferring  ap- 
pellate jurisdiction  upon  the  circuit  court  of 
appeals  when,  by  the  "order  of  May  11 
(139  U.  S.  707,  34  L.  ed.  1128b,  11  Sup.  Ct. 
Hep.  rV.),  Alaska  was  assigned  to  the  ninth 
circuit."  And  it  was  further  said :  "Alaska 
is  one  of  the  territories  of  the  United  States. 
It  was  so  designated  in  that  order  and  has 
always  been  so  regarded.  And  the  court 
established  by  the  act  of  1884  [providing 
for  a  civil  government  for  Alaska  (23  Stat, 
at  L.  24,  chap.  63)]  is  the  court  of  last  re- 
sort within  the  limits  of  that  territory. 
...  No  reason  can  be  suggested  why  a 
territory  of  the  United  States,  in  which 
the  court  of  last  resort  is  called  a  supreme 
court,  should  be  assigned  to  some  circuit 
established  by  Congress,  that  does  not  ap- 
ply with  full  force  to  the  territory  of  Alas- 
ka»  in  which  the  court  of  last  resort  is  des^ 
fgnated  as  the  district  court  of  Alaska.  The 
title  of  the  territorial  court  is  not  so 
^  Buiterial  as  its  character." 
CO  The  case  needs  no  comment.  It  clearly  de- 
•  fines  the^relation  of  Alaska  to  the  rest  of 
the  United  States.  It  was  not  a  description 
of  a  definite  area  of  land  or  "landed  posses- 
■ion,"  but  of  a  political  unit,  governing  and 
being  governed  as  such. 

This  view  is  reinforced  by  other  cases.  In 
Binns  v.  United  States,  194  U.  S.  486,  490, 
48  L.  ed.  1087,  1088,  24  Sup.  Ct.  Rep.  816, 
we  said,  through  Mr.  Justice  Brewer,  that 
we  had  held  in  The  Coquitlam  v.  United 
States  that  "Alaska  is  one  of  the  territories 
of  the  United  States."  And  also:  "Nor  can 
it  be  doubted  that  it  is  an  organized  terri- 
tory, for  the  act  of  May  17,  1884  (23  Stat. 
at  L.  24,  chap.  53),  entitled,  'An  Act  Provid- 
ing a  Civil  Government  for  Alaska,'  provid- 
ed 'that  the  territory  ceded  to  the  United 
States  by  Russia  by  the  treaty  of  March 
thirtieth,  eighteen  hundred  and  sixty- 
seven  [15  Stat,  at  L.  539],  and  known  as 
Alaska,  shall  constitute  a  civil  and  judicial 
district,  the  government  of  which  shall  be 
organized  and  administered  as  hereinafter 
provided.* " 

In  Binns  ▼.  United  States  the  fact  of  a 
local  legislature,  or  indeed  any  special  form 
of  government,  was  not  considered  as  neces- 
sarily a  feature  of  an  organized  territory. 
"It  must  be  remembered,"  it  was  said,  "that 
Congress,  in  the  government  of  the  terri- 
tories as  well  as  of  the  District  of  Columbia, 
has  plenary  power,  save  as  controlled  by  the 
provisions   of   the   Constitution;    that  the 


form  of  government  it  shall  establish  is  not 
prescribed,  and  may  not  necessarily  be  the 
same  in  all  the  territories."  There  is  much 
more  in  that  case  which  might  be  quoted  as 
establishing  that  the  status  of  Alaska  is 
that  of  an  organized  territory.  See  also 
Rasmussen  v.  United  States,  197  U.  S.  616, 
49  L.  ed.  862,  25  Sup.  Ct.  Rep.  514. 

It  is  contended  further  by  the  Commia- 
sion  that  railways  were  first  authorized  to 
be  constructed  in  Alaska  by  the  act  passed 
May  14,  1898  [30  Stat  at  L.  409,  chap. 
299,  U.  S.  Comp.  Stat.  1901,  p.  1576],  and 
that  §  2  of  the  act  provided  as  follows: 

"That  all  charges  for  the  transportation  ^ 
of  freight  and  passengers  on  railroads  in  « 
the  district  of  Alaska  shall  be  •printed  and  • 
posted  as  required  by  g  6  of  an  act  to  regu- 
late commerce,  as  amended  on  March  2, 1889 
[25  Stat  at  L.  855,  chap.  382,  U.  S.  Comp, 
Stat.  1901,  p.  3168],  and  such  rates  shall  be 
subject  to  revision  and  modification  by  the 
Secretary  of  the  Interior." 

The  argument  is  that  this  provision 
brings  into  force  §  6  of  the  interstate  com- 
merce act,  and  that,  it  is  said,  "under  famil- 
iar rules  of  construction,  excludes  the  ap- 
plication of  every  other  section  in  that  act," 
and  that,  besides,  the  provision  that  the  rates 
on  the  Alaskan  railroads  should  be  subject 
to  revision  and  modification  by  the  Secre- 
tary of  the  Interior  "negatived  the  jurisdic- 
tion of  the  Interstate  Commerce  Commis- 
sion, even  if  Alaska  was  apprehended  to  be 
within  S  I  of  the  interstate  commerce  act." 

These  contentions  do  not  seem  to  have 
been  made  in  either  the  supreme  court  of 
the  District  or  in  the  court  of  appeals.  It 
was  referred  to  very  briefly  as  a  circum- 
stance to  be  considered  in  a  majority  re- 
port of  the  Interstate  Commerce  Commis- 
sion in  the  ruling  case,  and  more  at  length 
in  the  minority  report.  In  the  latter  re- 
port important  circumstances  were  pointed 
out.  The  interstate  commerce  law  preceded 
that  which  gave  authority  to  the  Secretary 
of  the  Interior  to  revise  and  modify  rail- 
road rates,  and  the  authority  was  confined 
to  that  special  exercise ;  and,  so  far,  it  may 
be  said  to  have  amended  the  interstate  com- 
merce act.  At  that  time  it  had  been  held 
in  the  Maximum  Rate  Cases  (162  U.  S. 
184,  40  L.  ed.  935,  5  Inters.  Com.  Rep.  391, 
16  Sup.  Ct  Rep.  700;  167  U.  S.  479,  42  L. 
ed.  243,  17  Sup.  Ct  Rep.  896,  and  168  U. 
S.  144,  42  L.  ed.  414,  18  Sup.  Ct  Rep.  45), 
that  Congress  had  not  conferred  upon  the 
Interstate  Commerce  Commission  the  legis- 
lative power  to  prescribe  rates,  either  maxi- 
mum, minimum,  or  absolute.  Tlie  power  to 
prescribe  a  rate  was  conferred  by  the 
amendment  of  June  29, 1906,  and  that  amend- 
ment extended  the  provisions  of  the  act  for 
the  first  time  to  intraterritorial  commerce. 
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^  Hie  amendment  made  the  act  completely 
CO  comprehensive  of  the  whole  auhject,  and 
•  entirely  superseded  the  minor  authority 
which  had  been  conferred  upon  the  Secre- 
tary of  the  Interior.  Aa  said  by  the  minor- 
ity of  the  OonmiiBsion:  "There  is  no  sug^ 
gestion  of  doubt  that  the  ends  of  justice 
require  as  much  the  application  of  the  same 
principle  and  regulation  in  Alaska  as  in 
New  Mexico  or  Arizona."  The  two  latter  at 
the  time  this  was  said  were  territories. 

It  is  next  contended  by  the  Commission 
that  "mandamus  is  not  a  proper  proceeding 
to  correct  an  error  of  law  like  that  alleged 
In  the  petition." 

The  general  prindplp  which  controls  the 
issue  of  a  writ  of  mandamus  is  familiar. 
It  can  be  issued  to  direct  the  performance 
of  a  ministerial  act»  but  not  to  control  dis- 
cretion. It  may  be  directed  against  a 
tribunal  or  one  who  acts  in  a  judicial  ca- 
pacity, to  require  it  or  him  to  proceed,  the 
manner  of  doing  so  being  left  to  his  or  its 
discretion.  It  is  true  there  may  be  a 
jurisdiction  to  determine  the  possession  of 
jurisdiction.  Ex  parte  Harding,  219  U.  8. 
863,  65  L.  ed.  252,  31  Sup.  Ct  Rep.  324. 
But  the  full  doctrine  of  that  case  cannot 
be  extended  to  administrative  officers.  The 
Interstate  Commerce  Commission  is  purely 
an  administrative  body.  It  is  true  it  may 
exercise  and  must  exercise  quasi  judiciid 
duties,  but  its  functions  are  defined,  and, 
in  the  main,  explicitly  directed,  by  the  act 
creating  it.  It  may  act  of  its  own  motion  in 
certain  instances, — it  may  be  petitioned  to 
move  by  those  having  rights  under  the  act. 
It  may  exercise  judgment  and  discretion, 
and,  it  may  be,  cannot  be  controlled  in 
either.  But  if  it  absolutely  refuse  to  act, 
deny  its  power,  from  a  misunderstanding  of 
the  law,  it  cannot  be  said  to  exercise  dis- 
cretion. Give  it  that  latitude  and  yet  give 
it  the  power  to  nullify  its  most  essential 
duties,  and  how  would  its  nonaction  be  re- 
viewed? The  answer  of  the  Commission  is, 
by  "a  reversal  by  the  tribunal  of  appeaL" 


And  such  a  tribimal,  it  is  intimated,  is  the 
United  States  commerce  court.  ^ 

But  the  proposition  Is  plainly  without « 
merit,  eveii«although  it  be  conceded,  for  the  • 
sake  of  argument,  that  the  conmierce  court  is 
by  law  vested  with  the  exclusive  power  to 
review  any  and  every  act  of  the  Commission 
taken  in  the  exertion  of  the  authority  con- 
ferred upon  it  by  statute;  that  is,  to  ex- 
clusively review,  not  only  affirmative  orders 
of  the  Commission  granting  relief,  but  also 
the  action  of  that  body  in  refusing  to  award 
relief  on  the  ground  that  an  application 
was  not  entitled  to  relief.  This  is  so  be- 
cause the  action  of  the  Commission  refusing 
to  entertain  a  petition  on  the  ground  that 
its  subject-matter  was  not  within  the  scope 
of  the  powers  conferred  upon  it  would  not 
be  embraced  within  the  hypothetical  con- 
cessions thus  made.  A  like  view  disposes  of 
the  cases  relied  upon  in  which  it  was  d»i 
cided  that  certain  departmental  orders  were 
not  susceptible  of  being  reviewed  by  man- 
damus. We  do  not  propose  to  review  the 
cases,  as  we  consider  them  to  be  plainly 
inapposite  to  the  subject  in  hand. 

In  the  case  at  bar  the  Commission  refused 
to  proceed  at  all,  though  the  law  required 
it  to  do  so;  and  to  so  do  as  required — that 
is,  to  take  jurisdiction,  not  in  what  manner 
to  exercise  it — is  the  effect  of  the  decree 
of  the  court  of  appeals,  the  order  of  the 
court  being  that  a  peremptory  writ  of  man- 
damus be  issued  directing  the  Commission 
"to  take  jurisdiction  of  said  cause  and  pro- 
ceed therein  aa  by  law  required."  In  other 
words,  to  proceed  to  the  merits  of  the  con- 
troversy, at  which  point  the  Commission 
stopped  because  it  waa  "constrained  to 
hold,"  as  it  said,  "upon  authority  of  the 
decision  recently  announced  in  Re  Jurisdic- 
tion over  Rail  &  Water  Carriers  operating 
in  Alaska,  19  Inters.  Com.  Rep.  81,  that 
the  Conunission  is  without  jurisdiction  to 
make  the  order  sought  by  eomplainanty"  the 
steamship  company. 

Judgment  affirmed. 
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Shifpiro    (f    189*) — A vBBAaE  — Sating 
Steanded  VBS8EL— "General  Average." 

1.  Voluntary  saeriflces  and  expenditurea 
in  a  successful  effort  to  save  a  negligently 
■tranded  vessel  and  her  cargo  and  freight 
present  a  case  of  general  average  within 
the  meaning  of  a  clause  in  the  bill  of  lading 
under  which,  if  damage  results  from  the 
negligent  navigation  of  a  seaworthy  vessel 
properly  manned,  equipped,  and  supplied* 
the  cargo  owners  are  not  to  be  exempt  from 
liability  for  contribution  in  general  aver- 
age, buty  with  the  shipowner,  are  to  con- 
tribute as  if  the  damage  had  not  resulted 
from  such  negligence. 

~  {Bd.  Note.— For  other  eases'  see  Shipping,  Gent. 
Dig.  ii  6Ol-e08;    Dec.  Dig.  i  I89.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  4,  pp.  tOS4-8065 ;    toL  t,  p.  7609.] 

Shipping  (f  196*)— Average— Stranded 
Yesskl— maetee  Act. 

2.  The  exemption  of  a  shipowner  who  has 
azereised  due  diligence  to  make  the  vessel 
seaworthy  and  properly  manned,  equipped, 
and  supplied,  from  liability  for  the  negli- 
gence of  master  and  crew,  which  is  de- 
clared in  the  Harter  act  of  Feb.  13,  1893 
(27  Stat,  at  L.  445,  chap.  105,  U.  S.  C6mp. 
Stat.  1901,  p.  2946),  §  8,  leaves  such  owner 
free  to  msJce  a  valid  contract  with  the 
eargo  owners  under  which  contribution  in 

Ssneral  average  may  be  enforced  for  saeri- 
ces    made    subsequent    to    the    negligent 
stranding  of  the  vessel,  in  a  successful  ef- 
fort to  save  the  vessel,  freight,  and  cargo. 
[Ed.  Note.— For  other  casee,  see  Shipping,  Cent. 
Dig.  89  618-621 :    Dec  Dig.  i  195.*] 

Shipping   (i  130*)— Dutt  of  Master  of 

Stranded  Vessel. 

8.  The  duty  resting  upon  the  master  of 
a  negligently  stranded  vessel,  irrespective  of 
whether  the  negligence  falls  within  the  ex- 
emption from  liability  made  by  the  Harter 
act  of  February  13,  1893,  §  3,  or  not,  de- 
mands only  the  exercise  of  every  reason- 
able effort  to  save  the  imperiled  property, 
and  does  not  extend  so  far  as  to  call  for  a 
sacrifice  of  part  of  the  owner's  property, 
if  necessary  to  save  the  cargo. 

pBd.  Note.— For  other  cases,  see  Shipping.  Cent. 
Dig.  H  469,  470:    Dec.  Dig.  i  130.*] 

Shipping  (|  193*)  —  Average— Stranded 
Vessel— CoNTRiBTTTiON. 

4.  Cargo  owners  are  entitled  to  contribu- 
tion  from  the  ship  for  sacrifices  of  cargo 
made  subsequent  to  the  negligent  strand- 
ing of  the  vessel,  in  a  successful  effort  to 
save  the  vessel,  freight,  and  cargo,  where, 
under  the  general  average  clause  of  the 
bill  of  lading,  the  consignees  or  owners  of 
the  cargo  in  such  cases  are  not  exempted 
from  liability  for  contribution  in  general 
average,  but,  with  the  shipowner,  are  to  con- 
tribute as  if  the  danger,  damage,  or  dis- 
aster had  not  resulted  from  negligent  navi- 
gation. 

[Ed.  Note.->For  other  cases,  see  Shipping,  Gent. 
Dig.  ff  606-612:    Deo.  Dig.  i  198.*] 

Shipping    (i    195*)— Average— Stranded 
Vbssbi/— Contribution. 

5.  Cargo  owners  cannot  enforce  contribu- 


tThe  docket  title  of  the  case  is  Actieiel- 
skabet  Jason  v.  John  Arbuckle  et  al. 


tioB  from  the  ship,  under  ^  general  aver^ 
age  clause  in  the  Dill  of  lading,  for  sacri- 
fices of  eargo  made  subsequent  to  the  neg> 
liffent  stranding  of  the  vessel,  in  a  sueoesa- 
fm  effort  to  save  the  vessel,  freight,  and 
cargo,  without  on  their  part  contributing 
to  the  general  average  sacrifices  and  ex* 
penditures  of  the  shipowner,  made  for  tht 
same  purpose. 

[Ed.  Note.— For  other  cases,  see  Shlpplng/Ceat. 
Dig.  H  618.6a:    Dee.  DirTlM.*] 

[No.  220.] 


Argued  April  18,  1012.     Decided  May  13^ 

1012, 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  presenting  tiie  ques- 
tions whether  a  shipowner  may  enforce  eon« 
tribution  from  cargo  owners  for  sacrificea 
and  expenditures  incurred  in  a  successful 
effort  to  save  a  negligently  stranded  vessel 
and  her  freight  and  cargo,  and  whether  the 
cargo  owners  are  entitled  to  contribution 
from  the  ship  for  sacrifices  of  cargo,  and 
whether  such  cargo  owners  can  enforoe  con* 
tribution  without  contributing  to  the  gen- 
eral average  sacrifices  of  the  shipowner. 
First  and  second  questions  answered  in  the 
affirmative.  Third  question  answered  is 
the  negative. 

See  same  case  below,  101  C.  C.  A.  628. 
178  Fed.  414. 

Statement  by  Mr.  Justice  Pitney: 
Cross  libels  were  filed  in  the  United 
States  district  court  for  the  southern  dis- 
trict of  New  York  between  the  owner  of 
the  steamship  Jason  and  the  firm  of  Ax^ 
buckle  Brothers,  owners,  and  the  Insurance  9 
Company  of  North  •America,  insurers  of  9 
part  of  that  vessel's  eargo,  to  recover  gen- 
eral average  contributions.  The  district 
court  dismissed  both  libels.  162  Fed.  56. 
Upon  appeal,  the  circuit  court  of  appeals  at 
first  filed  an  opinion  for  affirmance  (101 
C.  C.  A.  628,  178  Fed.  414),  but  afterwards 
granted  a  rehearing,  as  a  result  of  which 
the  questions  of  law  at  issue  were  certified 
to  this  court  as  follows: 

Statement  of  Facts. 

The  facts  upon  which  the  questions  arise 
are  these: 

On  July  80,  1004,  the  Norwegian  Steam* 
ship  Jason,  while  bound  on  a  voyage  from 
Cienfuegos,  Cuba,  to  New  York,  wi^  gener- 
al cargo,  including  12,000  bags  of  sugar, 
consigned  to  Arbuckle  Brothers,  and  insured 
with  the  Insurance  Company  of  North 
America,  stranded  off  the  south  coast  of 
Cuba,  through  the  negligence  of  her  navi- 
gators.   The  steamship  was  seaworthy  and 


•For  other  oases  see  same  topic  ft  {  numbbb  in  Dec.  4  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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wms  properly  manned,  equipped,  and  sap- 
plied. 

The  Teasel  was  relieved  from  the  strand 
on  August  0  as  the  result  of  sacrifices  by 
jettison  of  2,042  bags  of  sugar  (1,667  bags 
being  the  property  of  Arbuckle  Brothers), 
of  sacrifices  and  extraordinary  expenditures 
Toluntarily  made  or  incurred  by  the  ship- 
owner through  the  master,  and  of  the  serv- 
ices of  salvors  specially  employed.  Said 
sacrifices  and  expenditures  were  necessary 
to  relieve  ship,  cargo,  and  freight  from  com- 
mon peril.  She  then  completed  her  voyage, 
and  made  delivery  of  the  remainder  of  her 
eargo  to  the  several  consignees  at  New  York 
on  their  executing  an  average  bond  for  the 
payment  of  losses  and  expenses  which  should 
appear  to  be  due  from  them,  provided  they 
were  stated  and  apportioned  by  the  adjust^ 
ers  "in  accordance  with  established  usages 
and  laws  in  similar  cases." 

The  bills  of  lading  for  all  of  the  Jason's 

eargo  contained  the  following  provision: 

Jj     "General   average   payable   according   to 

*  York- Antwerp  *rules,  and  as  to  matters  not 

therein  provided  for,  according  to  usages  of 

port  of  New  York. 

"If  the  owner  of  the  ship  shall  have  exer- 
cised due  diligence  to  make  said  ship  in  all 
respects  seaworthy  and  properly  manned, 
equipped,  and  supplied,  it  is  hereby  agreed 
that  in  case  of  danger,  damage,  or  disaster 
resulting  from  fault  or  negligence  of  the 
pilot,  master,  or  crew,  in  the  navigation  or 
management  of  the  ship,  or  from  latent  or 
other  defects,  or  unseaworthiness  of  the 
ship,  whether  existing  at  time  of  shipment 
or  at  beginning  of  the  voyage,  but  not  dis- 
coverable by  due  diligence,  the  consignees 
or  owners  of  the  cargo  shall  not  be  exempted 
from  liability  for  contribution  in  general 
average,  or  for  any  special  charges  incurred, 
but,  with  the  shipowner,  shall  contribute  in 
general  average,  and  shall  pay  such  special 
eharges,  as  if  such  danger,  damage,  or  dis- 
aster had  not  resulted  from  such  fault,  neg- 
ligence, latent  or  other  defect  or  unsea- 
worthiness." 

Both  parties  pleaded  the  bills  of  lading 
aa  constituting  the  contract  of  carriage. 

A  general  average  adjustment  was  after^ 
words  made  in  New  York  by  Johnson  & 
Higgins,  adjusters  appointed  in  the  average 
bond.  Both  parties  presented  their  claims 
to  the  adjusters  for  sacrifices  made  by  them 
respectively  for  the  common  benefit  and 
safety  of  the  adventure.  The  adjusters  al- 
lowed in  the  general  average  account  the 
eompensation  of  the  salvors,  the  sacrifices 
of  cargo,  and  the  sacrifices  and  extraordi- 
nary expenditures  of  the  shipowner,  and 
each  of  the  interests  was  credited  with  such 
amounts  as  had  been  paid  by  it  for  the 
eommon  benefit. 

82  S.  a— 86. 


The  adjustment  was  prepared  in  accord- 
ance with  York-Antwerp  rules,  as  provided 
for  in  the  bill  of  lading,  and  otherwise  in 
accordance  with  established  usages  and  laws. 

The  adjustment  and  apportionment  of 
general  average,  so  made,  showed  a  balance  g 
due  from  Arbuckle*  Brothers  of  $5,060.24,* 
which  the  latter  refused  to  pay.  The  grounds 
ef  such  refusal  were  that  the  stranding  re- 
sulted from  the  ship's  negligence,  and  that 
the  general  average  clause,  above  quoted, 
contained  in  the  bills  of  lading,  is  invalid. 

The  original  libel  was  filed  by  the  owner 
of  the  Jason  against  Arbuckle  Brothers  and 
its  guarantor,  the  Insurance  Ck>mpany  of 
North  America,  to  recover  this  amount. 

Arbudde  Brothers  and  the  Insurance  Com* 
pany  of  North  America  filed  a  cross  libel 
to  recover  the  sum  of  $3,606.50,  whieh  they 
alleged  would  be  due  them  on  an  adjust- 
ment of  the  general  average  losses,  if  the 
shipowner's  losses  and  sacrifices  were  exelud* 
ed  from  the  general  average  aocount  by  left- 
son  of  the  fact  that  the  stranding  was  caused 
by  negligence  of  the  ship's  navigators.  They 
claimed  that  the  shipowner's  sacrifioes  and 
extraordinary  expenditures,  made  for  the 
common  benefit  and  safety  of  the  adventure 
after  the  stranding,  should  not  be  allowed  in 
the  adjustment.  If  said  sacrifices  and  ex- 
penditures should  be  excluded  from  the  ad- 
justment, and  the  value  of  the  ship  should 
be  taken  account  of  as  a  contributory  inter- 
est, the  adjustment  would  show  a  balance 
in  favor  of  Arbuckle  Brothers. 

The  district  court  made  a  decree  dismiss- 
ing both  libels,  from  which  decree  both  par* 
ties  duly  appealed  to  this  courts 

Questions  Certified. 
Upon  the  facts  above  set  forth  the  que^ 
tions  of  law  concerning  which  this  court  de- 
sires the  instruction  of  the  Supreme  Court 
are: 

1.  Whether  the  general  average  agree- 
ment above  quoted  from  the  bills  of  lading 
is  valid,  and  entitles  the  shipowner  to 
collect  a  general  average  contribution  from 
the  cargo  owners,  under  the  circumstances 
above  stated,  in  respect  of  sacrifices  madeJJ 
and  extraordinary*expenditures  incurred  by  • 
it  subsequent  to  the  stranding,  for  the  com- 
mon benefit  and  safety  of  ship,  cargo,  and 
freight. 

2.  Whether,  in  view  of  the  provisions  of 
the  3d  section  of  the  Barter  act,  the  eargo 
owners,  under  the  circumstances  above  stat- 
ed, have  a  right  to  contribution  from  the 
shipowner  for  sacrifices  of  eargo  made  sub- 
sequent to  the  stranding,  for  the  eommon 
benefit  and  safety  of  ship,  eargo,  and 
freight? 

3.  Whether  the  eargo  owners,  under  the 
circumstances  above  stated,  can  recover  eo» 
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tribntion  from  the  shipowner  in  respect  of 
general  average  sacrifices  of  cargo,  without 
contributing  to  the  general  average  sacrifices 
and  expenditures  of  the  shipowner,  made  for 
the  same  purpose. 

In  accordance  with  the  provisions  of  §  6 
of  the  act  of  March  3,  1801  (26  Stat  at  L. 
828,  chap.  517,  U.  S.  Gomp.  Stat.  1901, 
p.  550),  establishing  courts  of  appeals,  the 
foregoing  questions  of  law  are  by  the  cir- 
cuit court  of  appeals  of  the  United  States 
for  the  second  circuity  hereby  certified  to 
the  Supreme  Court. 

Messrs.  J.  Parker  Klrlin  and  Charles 
C.  Burlingham  for  the  Jason. 

Mr.  liawrenoe  Kneeland  for  cargo  own- 
ers, Arbuckle  et  aL 

GO 

*  *  Mr.  Justice  Pitney,  after  stating  the  case 
as  above,  delivered  the  opinion  of  the  court: 

That  the  facta  present  a  ease  of  general 

average  within  the  meaning  of  the  elauae 

embodied  in  the  bills  of  lading  is  entirely 

^  clear.    There  waa  a  common,  imminent  peril 

•  involving  ship  and  cargo,  followed  bj  a 
voluntary  and  extraordinary  saerifioe  of 
property  (including  extraordinary  expen- 
ses), necessarily  made  to  avert  the  peril, 
and  a  resulting  common  benefit  to  the  ad- 
venture. McAndrews  v.  Thatcher,  8  WalL 
347,  366,  18  L.  ed.  155,  169;  The  Star  of 
Hope,  9  Wall.  203,  228,  19  L.  ed.  638,  046; 
Ralli  V.  Troop,  157  U.  8.  886,  894^  80  L.  ed. 
742,  747,  15  Sup.  Ct  Rep.  667. 

The  principal  controversy  is  vpon  the 
question  of  the  validity  of  the  agreement 
that  if  the  shipowner  '"•hall  have  csereised 
due  diligence  to  make  said  ship  in  all  re- 
spects seaworthy,  and  properly  maimed, 
equipped,  and  supplied,**  then,  in  ease  of 
danger,  damage,  or  disaster  resulting  from 
{inter  alia)  negligent  navigation,  the  cargo 
owners  shall  not  be  exempted  from  liability 
for  contribution  in  general  average,  but, 
with  the  shipowner,  diaJl  contribute  as  if 
such  danger,  damage,  or  disaster,  had  not 
resulted  from  negligent  navigation.  The 
facts  show  that  the  shipowner  had  fulfilled 
the  condition  imposed  upon  him  by  this 
clause;  that  is,  he  had  "exercised  due  dili- 
gence to  make  said  ship  in  all  respects  sea- 
worthy and  properly  manned,  equipped,  and 
supplied."  The  question  presented  for  solu- 
tion turns  upon  the  effect  of  the  3d  section 
of  the  act  of  Congress  approved  February 
13,  1893,  ehap.  105,  27  Stat  at  L.  445,  U.  S. 
Comp.  Stat.  1901,  p.  2946,  known  as  the 
Harter  act,  and  of  the  decision  of  this  court 
in  the  case  of  The  Irrawaddy  (Flint  v. 
(Hiristall)  171  U.  a  187,  43  L.  ed.  130,  18 
Sup.  Ct  Rep.  881. 

Prior  to  the  Harter  act  it  was  established 
that  a  oommon  carrier  by  sea  could  not,  by 


any  agreement  in  the  bin  of  lading,  exempt 
himself  from  responding  to  the  owner  of  car- 
go for  damages  arising  from  the  n^ligence 
of  the  master  or  crew  of  the  vessel.  Liver- 
pool ft  G.  W.  Steam  O).  v.  Phenix  Ins.  Co. 
(The  Montana)  129  U.  S.  398,  438,  32  L.  ed. 
788,  791,  9  Sup.  Ct  Rep.  469;  following 
New  York  C.  R.  Co.  v.  Lockwood,  17  WalL 
357,  21  L.  ed.  627. 

But  of  course  the  responsibilities  of  the 
carrier  were  subject  to  modification  by  law, 
and  with  respect  to  vessels  transporting 
merchandise  from  or  between  ports  of  the 
United  States  and  foreign  ports  they  were  o 
substantially*  modified  by  the  Harter  act  • 
The  first  three  sections  of  this  enactment 
are  pertinent  to  the  present  discussion,  and 
are  set  forth  in  full  in  the  margin.t 

Section  1  deals  with  the  shipowner's  re- 
sponsibility for  the  proper  loading,  stowage, 
custody,  care,  and  delivery  of  the  cargo, 
prohibits  the  insertion  in  any  bill  of  lading 
of  an  agreement  relieving  him  from  respon* 
sibility  for  negligence  in  respect  of  these  du- 
ties, and  declares  such  agreements  null  and 
void.  Section  2  prohibits  the  insertion  in 
any  bill  of  lading  of  an  agreement  lessen- 
ing or  avoiding  the  obligation  of  the  ship- 
owner to  "exercise  due  diligence  (to)  prop- 
erly equip,  man,  provision,  and  outfit  said 
vessd  and  to  make  said  vessel  seaworthy." 
ete.  Section  8  proceeds  to  limit  the  respon- 
sibility of  a  shipowner  who  shall  have  exer- 
cised due  diligence  to  make  his  vessel  sear 
worthy  and  properly  manned,  equipped,  and 
supplied.  Instead  of  merely  sanctioning 
eovenants  and  agreements  limiting  his  lia-g 
bility.  Congress  went  further^and  rendered* 
such  agreements  unnecessary  by  repealing 
the  liability  itself,  declaring  that  if  the 
shipowner  should  exercise  due  diligence  to 
make  the  vessel  in  all  respects  seaworthy,  and 

fThe  title  and  first  three  seetions  of  the 
Harter  act  are  as  follows: 

"An  Act  Relating  to  Navigation  of  Yea- 
sels,  Bills  of  Lading,  and  to  Certain  Obliga- 
tions, Duties,  and  Rights  in  Connection 
with  the  Carriage  of  Property. 

"Be  it  enacted,  etc.,  that  it  shall  not  be 
lawful  for  the  manager,  agent,  master,  or 
owner  of  any  vessel  transporting  merchan- 
dise or  propertv  from  or  between  ports  of 
the  United  States  and  foreign  ports  to  in- 
sert in  any  bfll  of  lading  or  shipping  docu- 
ment any  clause,  covenant,  or  agreement 
whereby  it,  he,  or  they  shall  be  relieved  from 
liability  for  loss  or  damage  arising  from 
negligence,  fault,  or  failure  in  proper  load- 
ing, stowage,  custody,  care,  or  proper  de- 
livery of  any  and  all  lawful  merchandise  or 
property  coaunittsd  to  its  or  their  diarge. 
Any  and  all  words  or  clauses  €i  such  import 
inserted  in  bills  of  lading  or  shipping  re- 
ceipts shall  be  null  and  void  and  of  no  ef- 
fect 

"See.  2.  That  it  shaU  not  b»  k'ffful  for 
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properly  maniMd,  •quipped,  and  nippliedy 
neitiier  the  yenel*  her  owner  or  owners, 
eto^  should  be  responsible  for  damage  or  loss 
resulting  from  faults  or  errors  in  nayigation 
or  in  the  management  of  the  vessel,  etc,  ete. 
The  antithesis  is  worth  noting.  Congress 
says  to  the  shipowner:  "In  certain  respects 
you  shall  not  be  relieyed  from  the  respon- 
sibilities incident  to  your  public  occupation 
as  a  common  carrier,  although  the  eai^go 
owners  agree  that  you  shall  be  reliered;  in 
certain  other  respects  ( provided  you  fulfil 
conditions  specified)  you  shall  be  relieved 
from  responsibility,  even  without  a  stipula- 
tion from  the  owners  of  eargo." 

In  the  case  now  before  us  it  is  argued  In 
behalf  of  the  shipowner  that  since  by  the 
g  8d  section  of  the  Barter  act  he  is  absolved 
*  from  responsibility  for  the  n^ligenos^of  his 
master  and  orew  under  the  circumstances 
existing,  there  is  nothing  in  the  policy  of  the 
law  to  debar  him  from  bargaining  with  the 
owners  of  cargo  for  a  participation  in  the 
general  average  contribution.  In  behalf  of 
the  cargo  owners  it  is  insisted  that  the  con- 
struction placed  upon  the  legislation  in  ques- 
tion by  this  court  in  The  Irrawaddy, 
supra,  leaves  the  shipowner  still  disabled 
from  making  an  agreement  with  the  cargo 
owners  for  a  participation  with  them  in  gen- 
eral average  contributions  resulting  from 
negligent  navigation  or  management  of  the 
ship  by  its  master  and  crew. 

The  latter  view  was  adopted  by  the  dis- 
trict court  in  New  York  &  G.  Mail  8.  8.  Go. 
▼.  Ansonia  Clock  Co.  139  Fed.  894,  where  a 
clause  identical  with  the  one  now  under 
consideration  was  held  invalid.  This  de- 
cision was  apparently  followed,  although 
not  cited,  by  the  same  court  (162  Fed.  56), 
and  by  the  circuit  court  of  appeals  (101  G. 
G.  A.  628,  178  Fed.  414,  416),  in  the  case 
now  under  review.  In  reaching  this  result 
the  courts  below  have,  as  we  think,  miscon- 
ceived the  effect  of  the  language  used  l^ 


Mr.  Justice  Shtims^  speakliig  for  0ili  court, 
in  The  Irrawaddy,  and  have  given  to  that 
decision  an  import  quite  beyond  its  legiti- 
mate scope.  In  that  case  there  was  no 
agreement  between  shipowner  and  cargo  own- 
er respecting  general  average,  nor  respecting 
the  consequences  of  a  stranding  or  other 
peril  that  might  result  from  the  negligence 
of  the  master  or  crew  of  the  vesseL  Ou 
familiar  grounds,  all  of  the  expressions  em- 
ployed in  the  opinion  are  to  be  construed 
in  the  light  of  the  facts  of  the  case  and  the 
question  actually  presented  for  decision. 
This  was,  whether  §  3  of  the  Harter  act, 
propria  vigore,  gave  to  the  shipowner,  under 
the  circumstances,  a  right  to  genersl  aver- 
age  contribution  for  saerifleea  made  by  him 
subsequent  to  the  stranding  of  the  vessel, 
in  suocessfnl  efforts  to  save  her  and  her 
freight  and  cargo.  It  waa  pointed  out  in 
the  opinion  that  previouB  to  that  enact- g 
ment^  in  the^ease  of  a  losa  arising  from  the  • 
ship's  faulty  the  shipowner  waa  excluded 
from  contribution  by  way  of  general  aver- 
age, and  waa  also  legally  responsible  to  the 
owner  of  the  cargo  for  loss  and  damage  so 
occasioned;  and  that  it  was  against  the  poli- 
cy of  the  law  to  allow  stipulations  that 
would  relieve  a  carrier  from  such  liability. 
It  was,  however,  recognised  that  it  waa 
"competent  for  Congress  to  make  a  change 
In  the  standard  of  duty.**  It  was  remarked 
that  by  the  Ist  and  2d  sections  of  the  Har- 
ter act,  shipowners  were  prohibited  from 
inserting  in  their  bills  of  lading  agreements 
limiting  their  liability  in  certain  respects, 
and  that  the  3d  section,  by  its  own  terms, 
limited  their  liability  in  other  respects.  The 
opinion,  after  stating  that,  as  the  law 
stood  before  the  passage  of  the  act,  the  ship- 
owner could  not  contract  against  his  liabili- 
ty and  that  of  his  vessel  for  loss  occasioned 
by  negligence  or  fault  in  officers  and  crew, 
and  that  in  this  particular  the  owners  of 
American  vessels  were  at  a  disadvantage  as 


any  vessel  transporting  merchandise  or  prop- 
erty from  or  between  ports  of  the  United 
States  of  America  and  foreign  ports,  her 
owner,  master,  agent,  or  manager,  to  insert 
in  any  bill  of  lading  or  shipping  document 
any  covenant  or  agreement  whereby  the  ob- 
ligations of  the  owner  or  owners  of  said 
vessel  to  exercise  due  diligence,  properlv 
equip,  man,  provision,  and  outfit  said  vessel, 
and  to  make  said  vessel  seaworthy  and  capar 
Ue  of  performing  her  intended  voyage,  or 
whereby  the  obligations  of  the  master,  offi- 
cers, agents,  or  servant  to  carefully  handle 
and  stow  her  cargo,  and  to  care  for  and 

I>roperly  deliver  same,  shall  in  any  wise  be 
essened,  weakened,  or  avoided. 

"Sec  3.  That  if  the  owner  of  any  ves- 
sel transporting  merchandise  or  property  to 
or  from  any  port  of  the  United  States  of 
America  shall  exercise  due  diligence  to  make 


the  said  vessel  in  all  respects  seaworthy  and 
properly  manned,  equipped,  and  supplied, 
neither  the  vessel,  her  owner  or  owners, 
agent,  or  charterers,  shaU  become  or  be  held 
responsible  for  damage  or  loss  resulting 
from  faults  or  errors  in  navigation  or  In  the 
management  of  said  vessel,  nor  shall  tho 
vessel,  her  owner  or  owners,  charterersb 
agents  or  master  be  held  liable  for  losses 
arising  from  dangers  of  the  sea  or  other 
navigable  waters,  acts  of  Qod,  or  publis 
enemies,  or  the  inherent  defect,  quality,  or 
vice  of  the  thing  carried,  or  from  insufficien- 
cy of  package,  or  seizure  under  legal  proom, 
or  for  loss  resulting  from  any  act  or  omis- 
sion of  the  shipper  or  owner  of  the  goodB, 
his  agent  or  representative,  or  from  savmg 
or  attempting  to  save  life  or  property  at 
sea,  or  from  any  deviation  in  rendering  suui 


service.' 
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compared  with  the  ownen  of  foreign  vesselBy 
who  might  so  contract,  proceeded  to  Bay 
that  "Congress  thought  fit  to  remove  the 
disadvantage,  not  by  declaring  that  it 
should  be  competent  for  the  owners  of  ves- 
sels to  exempt  themselves  from  liability  for 
the  faults  of  the  master  and  crew  by  stipu- 
lations to  that  effect  contained  in  bills  of 
lading,  but  by  enacting  that,  if  the  owners 
exercised  due  diligence  in  making  their 
ships  seaworthy  and  in  duly  manning  and 
equipping  them,  there  should  be  no  liability 
for  the  navigation  and  management  of  the 
ships,  however  faulty." 

This  language  is  laid  hold  of  as  indicat- 
ing that  the  decision  proceeded  upon  the 
ground  that  Congress  thought  it  improper  to 
permit  owners  of  vessels  to  contract  for  ex- 
emption from  liability.  What  it  really 
means,  as  will  be  observed,  is,  that  Con- 
gress went  further,  and  by  its  own  enacts 
ment  exempted  them  from  liability,  under 
given  conditions,  for  the  consequences  of 

2  faulty  navigation. 

•  *  The  point  of  the  decision  in  The  Irrawad- 
dy  (and  as  an  authority  the  case  goes  no 
further)  is,  that  while  the  Harter  act  re- 
lieved the  shipowner  from  liability  for  his 
servant's  negligence,  it  did  not  of  ita  own 
force  entitle  him  to  share  in  a  general  aver- 
age rendered  necessary  by  such  negligence. 
It  is,  however,  further  insisted  in  behalf 
of  the  cargo  owners  that  the  agreement  in 
question  is  contrary  to  public  policy  in  an- 
other respect;  namely,  in  that  it  attempts 
to  relieve  the  shipowner  from  one  of  the 
essential  duties  arising  out  of  the  relation 
of  carrier  and  shipper,  and  from  which  the 
Harter  act  has  not  relieved  him.  The  argu- 
ment is  that  although  that  act  exempts  him 
from  the  consequences  of  the  negligent 
stranding,  it  leaves  him  still  under  the  duty 
and  obligation  of  caring  for  and  preserving 
the  cargo,  after  the  stranding;  that  when- 
ever the  safety  of  the  property  intrusted 
to  the  shipowner  is  menaced,  whether  the 
peril  be  occasioned  by  vis  major  or  by  fault, 
and  whether  such  fault  be  or  be  not  of  such 
character  as  to  fall  within  the  3d  section 
of  the  Harter  act,  "the  master  is  neverthe- 
less bound  to  exert  every  effort  to  save  the 
property,  and  if  he  fail  in  his  duty,  his 
owners  are  liable  to  the  cargo  for  the  result- 
ing loss."  If  by  "every  effort"  is  meant 
every  rcasona'ble  effort,  we  see  no  occasion  to 
question  the  soundness  of  the  reasoning. 
But  it  is  further  insisted  that  the  duty  of 
the  master  to  save  the  imperiled  property 
extends  so  far  as  to  call  for  a  sacrifice 
of  a  part  of  the  owner's  property  if  neces- 
sary to  save  the  cargo.  In  our  opinion  the 
master's  duty  as  agent  of  the  owner  is  not 
so  extensive.  If  it  were,  there  would  be  an 
end  at  once  of  all  contribution  in  general 


average  for  shipPB  sacrifices,  for  such  sacri* 
fices  oould  not  be  deemed  voluntary  and 
extraordinary,  if  made  in  performance  of 
the  owner's  general  duty  to  his  cargo. 

The  cases  cited  do  not  support  the  con-  Jg 
tention  of  ^counsel  for  the  cargo  owners  in  • 
this  behalf.  The  Niagara  v.  Cordes,  21 
How.  7,  28,  16  L.  ed.  41,  48,  holds  that  al- 
though the  vessel  be  stranded,  "the  master 
is  bound  to  the  utmost  exertions  in  his 
power  to  save  the  goods  from  the  impend- 
ing  peril,  as  it  is  no  more  than  a  prudent 
man  would  do  under  like  circumstances.'' 
The  Maggie  Hammond,  9  Wall.  435,  458,  19 
L.  ed.  772, 780,  holds  that  when  the  vessel  is 
wrecked  or  otherwise  disabled  in  the  count 
of  the  voyage,  and  cannot  be  repaired  with* 
out  too  great  delay  and  expense,  it  is  tht 
duty  of  the  nuuster  to  transship  the  goods 
and  send  them  forward,  if  another  vessel 
can  be  had  in  the  same  or  a  contiguous 
port  or  within  a  reasonable  distance,  and 
that  upon  so  doing  he  is  entitled  to  charff9 
the  gooda  utith  the  inoreaaed  freight  arising 
from  the  hire  of  the  vessel  so  procured.  In 
The  Star  of  Hope,  0  Wsll.  203,  230,  19  U 
ed.  638,  645,  it  is  pointed  out  that  the  duty 
imposed  upon  the  msater,  in  case  of  a  peril 
arising  to  the  common  adventure,  is  "to 
judge  and  determine  at  the  time  whether 
the  circumstances  of  danger  in  such  a  case 
are  or  are  not  so  great  and  pressing  as  to 
render  a  sacrifice  of  a  portion  of  the  asso* 
elated  interests  indispensable  for  the  com* 
mon  safety  of  the  remainder."  The  duty 
to  make  a  sacrifice  of  such  portion  of  the 
associated  interests  as,  in  the  judgment  of 
the  master,  will  save  the  common  advei^ 
ture,  is  obviously  inconsistent  with  the  sug- 
gested duty  to  first  sacrifice  the  owner's 
property  for  the  safety  of  the  cargo.  The 
other  cases  cited  upon  this  point  require 
no  mention. 

In  our  opinion,  so  far  as  the  Harter  act 
has  relieved  the  shipowner  from  responsi* 
bility  for  the  negligence  of  his  master  and 
crew,  it  is  no  longer  against  the  policy  of 
the  law  for  him  to  contract  with  the  cargo 
owners  for  a  participation  in  general  avex^ 
age  contribution  growing  out  of  such  negli* 
gence;  and  since  the  clause  contained  in 
the  bills  of  lading  of  the  Jason's  cargo  ad- 
mits the  shipowner  to  share  in  the  general 
average  only  under  circumstances  where  by 
the  act  he  is  relieved  from  responsibility,  9 
the*  provision  in  question  is  valid,  and  en-  • 
titles  him  to  contribution  under  the  circum- 
stances stated. 

The  second  question  is  whether,  under 
the  like  circumstances,  the  cargo  owners 
can  recover  contribution  from  the  shipown- 
er for  sacrifices  of  cargo  made  subsequent 
to  the  stranding,  for  the  common  benefit 
and  safety  of  ship,  cargo,  and  freight. 
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This   qnestioB  was   dealt  with   in   The 
Strathdon,  04  Fed.  206,  41  a  0.  A.  616,  101 
I^ed.  600;  where,  howeTer,  there  eeeme  to 
haye  been  no  general  ayerage  claufie  such 
as  we  haye  in  the  case  before  ns;  and  by 
the  same  courts  in  this  case  (162  Fed.  66, 
101  C.  G.  A.  628,  178  Fed.  414),  where  the 
general  average  clause  was  dealt  with  as  in- 
yalid,  and  therefore,  of  course,  was  given  no 
influence  in  the  determination  of  the  present 
point     The   circuit  court  of   appeals  ex- 
pressed the  view  that  if  the  cargo  owner 
were  allowed  to  obtain  indirectly  through  a 
general   average   adjustment,  compensation 
for  losses  attributable  to  the  faulty  naviga- 
tion of  the  ship,  and  which  therefore  he 
could  not  recover  directly    because  of  §  3 
•of  the  Barter  act,  the  result  would  be  a 
judicial   repeal  of  that  section,  and  that 
therefore  the  cargo  owner  could  not  bring 
the  shipowner  as  a  contributing   interest 
into    a  general    average   adjustment   that 
might  result  in  a  claim  which  the  Harter 
act  disallows.    With  this  view  we  have  no 
present   concern,   because   it  seems   to   us 
that  the  response  we  are  to  make  to  the 
second  question  certified  must  depend  upon 
the  construction  of  the  agreement  between 
the  parties.    Having  already  held  that  the 
general  average  clause  oontained  in  the  bill 
of   lading   is   valid   as   against  the   cargo 
owner,  it  follows  ea  neceaaiiate  that  it  is 
valid  in  his  favor ;  indeed,  no  ground  is  sug- 
gested  for   disabling   the   shipowner   from 
voluntarily  subjecting  himself  or  his  ship 
to  liability  to  respond  to  the  cargo  in  an 
action  or  in  a  general  average  adjustment, 
g  for  the  consequences  of  the  negligence  of  his 
•  master  or  crew,  eveB*though,  by  the  Harter 
act,  he  is  relieved  from  responsibility  for 
such  negligence.     Therefore  we  have  only 
to  determine  whether,  by  the  language  of 
the  general  average  clause,  the  cargo  owners 
are  entitled  to  contribution  from  the  ship 
for  sacrifices  of  cargo  made  subsequent  to 
the  stranding  for  the  common  benefit  and 
safety.     The  language  is  that  in  the  cir- 
cumstances   presented,    "the    consignee    or 
owners  of  the  cargo  shall  not  be  exempted 
from  liability  for  contributions  in  general 
average,  or  for  any  special  charges  incurred, 
but,  with  the  shipowner,  shall  contribute  in 
general  average,  and  shall  pay  such  special 
charges,  as  if  such  danger,  damage,  or  dis- 
aster had  not  resulted  from  such  default, 
negligence,"  etc.    This  language  clearly  im- 
ports an  agreement  that  the  shipowner  shall 
contribute  in  general  average.    The  opposite 
▼lew  would  render  the  clause  inconsistent 
with  the  principles  of  equity  and  reciprocity 
iq>on  which  the  entire  law  of  general  aver- 
age is  founded. 

The    foregoing   considerations    comi)el    a 
BSgative  answer  to  the  third  question.     In 


view  of  the  valid  stipulations  contained  in 
the  bill  of  lading,  it  would  be  a  contradio- 
tion  of  terms  to  permit  the  cargo  owners  to 
recover  contribution  from  the  ship  in  re- 
spect of  general  average  sacrifices  of  cargo, 
without  on  their  part  contributing  to  the 
general  average  sacrifices  and  expenditures 
of  the  shipowner,  made  for  the  same  pur- 
pose. This  would  not  be  general  average 
contribution,  the  essence  of  which  is  that 
extraordinary  sacrifices  made  and  expenses 
incurred  for  the  common  benefit  and  safety 
are  to  be  borne  proportionately  by  all  who 
are  interested. 

Our  conclusion,  accordingly,  is  that  of  the 
questions  certified  to  us  by  the  Circuit 
Court  of  Appeals,  the  first  question  should 
be  answered  in  the  affirmative,  the  second 
question  should  be  answered  in  the  affirma- 
tive, and  the  third  question  should  be  an- 
swered in  the  negative;  and  it  is  so  ordered. 


(224  U.  S.  666.) 

GBORQB  W.  CHOATE  et  al.,  Plffs.  in  Err., 

V. 

H.  F.  TRAPP,  Secretary  of  the  State  Board 
ef  Equalisation,  et  aL 

Taxation  (|  204*)— Indian  Allothbnts— 
bzemftion. 

1.  A  tax  exemptioui  and  not  merely  an 
additional  guard  against  alienation,  which 
would  fall  when  the  restrictions  on  aliena- 
tion  were  removed,  was  made  by  the  act  of 
June  28,  1898  (30  Stat,  at  L.  505,  chap. 
517),  under  which  the  lands  allotted  in 
severalty  under  that  act  to  the  members  of 
the  Choctaw  and  Chickasaw  tribes  were  sul^ 
jeeted  to  various  restrictions  on  alienation, 
and  were  to  be  nontaxable  while  the  title 
remained  in  the  original  allottees. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dls.  i§  822.  825,  832-384.  346;  Dec.  Dig.  i 
204.»] 

Taxation   (|  204*)  —  BxEMPnoN—lNDiAN 
AIXOTUENT&— Liberal  Constkuction. 

2.  Any  doubt  as  to  whether  the  tax  ex* 
emption  provision  in  the  act  of  June  28, 
1898,  allotting  lands  in  severalty  to  the 
members  of  uie  Choctaw  and  Chickasaw 
tribes,  was  a  personal  privilege,  and  repeal- 
able,  or  an  incident  attached  to  the  land 
itself  for  a  limited  period,  must  be  resolved 
in  favor  of  the  patentees. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  n  822,  825,  832-334,  846;  Dec.  Dig.  i 
204.*] 

Constitutional  Law    (J  100*)— Vested 
RiOHTS  — Tax  Exemption  —  Indian  Al- 

IX)T1£ENT8 

3.  Choctaw  and  Chickasaw  allottees  un- 
der the  Atoka  agreement  embodied  in  the 
aet  of  June  28,  1898^  under  which,  in  part 
consideration  of  their  relinquishment  of  all 
claim  to  the  tribal  property,  they  were  to 
receive  allotments  of  the  lands  in  sewraNy, 
which  were  to  be  nontaxable  for  a  sj^ified 
period  while  the  title  remained  m  the 
original  allottees,  acquired  vested  rights  of 
exemption  from  state  taxation,  protected  by 
U.  S.  Const.,  5th  Amend.,  from  abrogation 
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taring  that  period,  as  wai  attempted  by 
*»  aet  of  May  27,  1908  (M  Btat.  at  L.  812, 
cmp.  190),  remorlDg  the  reatrictiooa  upon 
alienation,  and  proyidlnff  that  Unda  from 
which  aadi  restrictiona  nad  been  removed 
ahould  be  subject  to  taxation. 

[Ed.  Note.->For  otber  casee,  see  Constitutional 
Law,  Cent.  Dlff.  I  306;    Dec.  Dig.  f  lOO.*] 

[No.  809.] 

Argned  February  23,  1912.    Decided  liiay 

13,  1912. 

IN  BRROR  te  the  Supreme  Coart  of  the 
State  of  Oklahoma  to  review  a  decree 
which  affirmed  a  decree  of  the  Superior 
Court  of  Logan  County,  in  that  etate,  sua- 
taining  a  demurrer  to  the  petition  in  a 
aoit  to  enjoin  state  taxation  of  Indian  aJ- 
lotmente.    Rereraed. 

See  same  eaae  below,  28  Okla.  517,  114 
Pae.  709. 
The  facte  are  steted  in  the  epinion. 
Meaara.  Joaeph  W.  Bailey,  J.  F.  Mo- 
Murray,  and  W.  A.  Ledbetter  for  plaintiffa 
in  error. 
Mr.  Oharlea  West,  Attorney  General  of 
I.  Oklahoma,  for  defendante  in  error. 

9 

•  Mr.  Juatiee  Idunmr  delivered  the  opin- 
ion of  the  eourt: 

The  eight  thousand  plaintiifa  in  thia 
ease  are  members  of  the  Choctew  and  Chiek- 
aaaw  tribea.  Each  of  them  holda  a  patent 
to  820  aerea  of  allotted  land  iaaued  under 
the  terms  of  the  Curtis  aot  (30  Stet  at  U 
507,  chap.  617),  which  oonteined  a  provi- 
aion  ''that  the  land  ahould  be  noDtazableP' 
for  a  limited  time.  Before  the  expiration 
of  that  period  the  offloera  of  the  state  of 
Oklahoma  instituted  proeeedings  with  a 
view  of  assessing  and  coUeeting  taxea  on 
these  lands  lying  within  that  state.  The 
plaintiffa'  application  for  an  injunction 
waa  denied. 

In  order  to  understand  the  laaues  pre- 
■ented  bj  the  writ  of  error  it  la  neceasary 
to  refer,  as  briefly  as  poaaibl^  to  certain 
well-known  facte,  and  to  material  portions 
of  lengthy  stetutes,  under  which  the  tribal 
property  of  the  Choetews  and  Chiekaaaws 
was  divided  in  severalty  among  their  mem- 
bera. 

The  Five  Civilised  Tribes  owned  immense 
traete  of  land  In  territory  that  ia  now  em- 
braced within  the  limito  of  the  state  of 
Oklahoma.  The  legal  title  waa  in  the  Tribea 
for  the  common  use  of  their  members.  But 
the  fact  that  so  extensive  an  area  waa  held 
under  a  system  that  did  not  recognize  pri- 
vate property  in  famd  presented  a  serious 
obstacle  to  the  creation  of  the  state  whidi 
Congreas  deaired  to  organise  for  the  govern- 
ment and  development  of  that  part  of  the 


country.  And,  with  a  view  <rf  removing 
these  difficulties,  it  provided  (27  Stet  at 
L.  645,  chap.  209)  for  the  appointment  of 
the  Dawes  O>mmission,  authorizing  it  to 
eater  into  negotiations  with  these  Tribes  for 
the  extinguishment  of  their  title,  either  by 
cession  to  the  United  Stetes  or  by  allot- 
ment, in  severalty,  among  their  membera. 
As  might  have  been  anticipated,  the  com- 
mission found  that  many  of  the  Indiana 
were  greatly  opposed  to  any  change.  "Some  ^ 
of  them  held  passionately  to  their  insti-  S 
tutiona  from  euatom^and  patriotism,  and  • 
othera  held  with  equal  tenacity  because  ol 
the  advanteges  and  privileges  they  en- 
joyed." (20  H.  B.  Doc.,  1903->04,  p.  1.) 
After  several  years  of  negotiations  their 
(^poeition  was  so  far  overcome  that  provi- 
sional agreemente  were  made  which  oour 
templated  most  radical  changea  in  the  p<H 
litical  and  property  righte  of  the  Indiana. 

On  April  23,  1897,  the  Dawes  Commission 
and  the  Choctaw  and  Chickasaw  represent^ 
ativea  made  what  is  known  as  the  Atoka 
agreement.  It  wap  incorporated  bodily  into 
the  Curtis  act  of  June  28,  1898  (30  Stat. 
at  L.  505,  chap.  517 ),  an**  was  modified  by 
the  act  of  July,  1902  (32  Stet.  at  L.  657, 
chap.  1362). 

These  two  acte.  containing  what  is  known 
aa  the  Atoka  agreement  and  the  supplemen- 
tal agreement,  provided  that  Indian  laws 
and  courto  ahould  be  at  once  abolished; 
that  there  diould  be  an  enrolment  of  all 
the  membera  of  the  tribes;  and  that  the 
membera  of  the  two  tribea  ahould  become 
citizena  of  the  United  Statea. 

It  was  also  provided,  as  appears  from^ 
extraote  copied  in  the  margin,t  that  eachv 
member  of  the  tribe  should  hava^allotted  to  • 
him  hia  share  of  the  land — all  of  which 
"ahall  be  nontaxable  while  the  title  remains 
in  the  original  allottee;^  that  a  part  of 
the  land  could  be  sold  after  one  year  and 
all  of  it  aold  after  five  years;  that  the 
patente  Issued  to  the  allottee  "should  be 
framed  in  eonformity  with  the  provisiona 
of  the  agreement;"  and  that  the  acceptance 
of  such  patent  should  be  operative  aa  an 
aaaent  on  hia  part  to  the  allotment  of  all 
land  of  the  tribes,  in  accordance  with  the 
provisions  of  the  agreement,  and  aa  a  re- 
linquishment of  all  hia  Interest  in  other 
parte  of  tiie  common  property. 

t[That]  all  the  lands  allotted  shall  bo 
nontaxable  whfle  the  title  remaina  in  the 
original  allottee,  but  not  to  exceed  twenty- 
one  years  from  date  of  patent,  an  J  each  lu- 
lottee  ahall  select  from  his  allotment  a 
homestead  of  160  acrea,  tor  which  he  shall 
have  a  separate  patent,  and  which  shall  be 
inalienable  for  twenty-one  years  from  date 
of  patent.  .  .  .  The  remainder  of  the 
landa  allotted  to  said  members  shall  ba 
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Q  TIm  eompUiBUii  dMi  not  ftat*  wben  the 
g  plaintiffs  reo^ved  Jthcir  patents,  but  the 
•  report  of  the  Dawet.  Commission  for  the  year 
ending  June  1,  1904  (20  H.  R.  Doe.  27- 
42),  shows  that  the  enrolment  and  alloV 
ment  had  so  far  progressed  as  to  make  it 
fair  to  assume  that  most,  if  not  all,  of 
the  patents  had  been  issued,  «nd  that  much 
of  ^  land  was  alienable,  and  all  of  it 
was  nontaxable  when,  on  November  16,  1907, 
Oklahoma  was  admitted  into  the  Union. 
The  Constitution  of  thai  state  proyided 
that  all  existing  rights  should  continue  as 
if  no  change  in  goremment  had  taken 
place,  and  that  property  exempt  from  tax- 
ation by  virtue  of  treaties  and  Federal  laws 
should  so  remain  during  the  force  and  ef- 
fect of  such  treaties  or  Federal  laws. 

No  taxes  were  assemed  against  the  lands 
of  the  plaintiffs  for  the  year  1907,  but 
on  May  27,  1908  (35  Stat  at  L.  312,  chap. 
199),  Congress  passed  a  general  act  remov- 
ing restrictions  from  the  sale  and  encum- 
brance of  land  held  by  Indians  of  the  class 
to  which  the  plaintiffs  belong.  Another 
section  provided  thai  lands  fr<Hn  which 
restrictions  had  been  removed  should  be  sal^ 
Ject  to  taxation. 

Thereupon  proceedings  were  institated  by 
the  state  of  Oklahoma  with  a  view  of  as- 
sessing the  plaintiffs'  lands  for  taxes.  This 
they  sought  to  enjoin,  but  their  complaint 
was  dismissed  on  demurrer.  The  case  was 
carried  to  the  supreme  court  of  the  states 
which  held  that  Oklahoma  was  not  a  party 


to  any  eontraet  with  te  Infiaiifl;  that  tht 
United  States,  by  virtue  of  its  governmen- 
tal power  over  the  Indians,  eouM  have  sub- 
stituted title  in  severalty  for  ownership  in 
common  without  plaintiffs'  consent,  and 
that,  for  want  of  a  consideration,  the  pro- 
vision that  the  land  should  be  nontaxable 
was  not  a  contract,  but  a  mere  gratuity 
which  eould  be  withdrawn  at  will.  The 
court  thereupon  overruled  plaintiffs'  conten- 
tion that  tliey  had  a  vested  right  of  exemp- 
tion which  prevented  the  state  from  taxing 
the  land  at  this  time,  and  dismissed  their 
suit 

1«  There  are  many  oases,  some  of  which  ^ 
are  cited  in  the  opinion  of  the  supreme  g 
court  of  Oklahoma  (Thomas  ▼•'Gay,  169* 
U.  S.  271,  42  L.  ed.  743,  18  Sup.  Ct  Hep. 
340;  Lon^  Wolf  v.  Hitchcock,  187  U.  S. 
505,  47  L.  ed.  306,  23  Sup.  Ct  Rep.  216), 
recognizing  thai  the  plenary  power  of  Con- 
gress over  the  Indian  Tribes  and  tribal 
property  eannot  be  limited  by  treaties  so 
as  to  prevent  repeal  or  amendment  by  a 
later  statute.  The  Tribes  have  been  re* 
garded  as  dependent  nations^  and  treatieg 
with  them  havf  been  looked  upon  not  at 
contracts,  but  as  public  laws  which  could 
be  abrogated  at  the  will  ol  the  United 
States. 

This  sovereign  and  plenary  power  was 
exercised  and  retained  in  all  the  dealings 
and  legislation  under  which  the  lands  ol 
the  Chootaws  and  Chiokasaws  were  divided 
in   severalty   among   the  members  of   the 


alienable  for  a  price  to  be  actually  paid 
.  .  .  one  fourth  ...  in  one  year, 
one  fourth  in  three  years,  and  the  balance 
of  said  alienable  lands  in  five  years  from 
the  date  of  patent.  .  .  .  The  United 
States  shall  put  eaeh  i^lottee  in  possession 
of  his  allotment    .    .    .    That,  as  soon  as 

£racticable  after  the  oompletion  of  said  al- 
^tments  [the  chie£i  of  the  two  nations  shall] 
.  .  .  deliver  to  each  of  the  said  allot- 
tees patents  conveying  to  him  all  the  right, 
title,  and  interest  of  the  Choetaws  and 
Chickasaws  in  and  to  the  land  which  shall 
have  been  allotted  to  him  in  conformity 
with  the  requirements  of  this  agreement 
.  .  .  Said  patent  shall  be  framed  in  ao- 
eordance  with  the  provisions  of  this  agree- 
ment. .  .  .  And  the  acceptance  of  his 
patents  by  such  allottee  shall  be  operative 
m  an  assent  on  his  part  to  the  allotment 
and  conveyance  of  all  the  lands  of  the 
Choetaws  and  Chickasaws  in  aceordanoe 
witii  the  provisions  of  this  agreement,  and 
m  a  relinquishment  of  all  his  right,  title, 
and  interest  in  and  to  any  and  all  parts 
thereof,  excepting  the  land  embraced  in 
said  patents,  except  also  his  interest  in  the 

Sroceeds   of   all    lands,   coal,   and   asphalt 
erein   excepted    from    allotment      Atoka 
agreement,  30  Stat  at  L.  507,  ehap.  617. 

There  shall  be  allotted  to  eaeh  member 
of  the  Choctaw  and  Chickasaw  Tribes,  m 


soon  as  practicable  after  the  approval  by 
the  Secretary  of  the  Interior  of  his  enrol- 
ment as  herein  provided,  land  equal  in  value 
to  320  acres  ox  the  average  allottable  land 
of  the  Choctaw  and  Chickasaw  nations* 
•  •  .  Eaeh  member  of  said  tribes  shall, 
at  the  time  of  the  selection  of  his  allot- 
ment, designate  as  a  homestead  out  of  said 
allotment  land  equal  in  value  to  160  acres 
of  the  average  allottable  land  of  the  Choo- 
taw  and  Chickasaw  Nations,  as  near  as 
may  be,  whieh  shall  be  inalienable  during 
the  lifetime  ol  the  allottee,  not  exceeding 
twenty-one  years  from  the  date  of  certifi* 
eaie  of  allotment,  and  separate  certificate 
and  patent  shall  issue  for  said  homestead* 
32  Stat  at  L.  642,  chap.  1362. 

All  lands  allotted  to  uie  members  of  said 
tribes,  except  such  land  as  is  set  aside  to 
each  for  a  homestead,  as  herein  provided, 
shall  be  alienable  after  issuance  of  patent 
as  follows: 

One  fourth  in  aereage  in  one  year,  ono 
fourth  in  aereage  in  three  years,  and  the 
balance  in  five  years;  in  each  case  from 
date  of  patent;  provided  that  such  land 
shall  not  be  alienable  by  the  allottee,  or 
his  heirs,  at  any  time  before  the  expira- 
tion of  the  Choctaw  and  Chickasaw  tribal 
governments  for  less  than  its  appraised 
value.     (643.) 
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Tribes.  For,  althongii  fhe  Atoka  agreement 
is  in  the  form  el  a  contract,  it  is  still  an 
integral  part  of  the  Cartis  act,  and,  if  not  a 
treaty,  is  a  pvUie  law  relating  to  tribal 
property,  and  as  snch  was  amendable  and 
repealable  at  the  will  of  Congress.  But 
there  is  a  broad  distinction  between  tribal 
property  and  priyate  property,  and  between 
the  power  to  abrogate  a  statute  and  the  au- 
thority to  destroy  rights  acquired  under 
such  law.  Reichart  t.  Felps,  6  Wall.  160, 
18  L.  ed.  840.  The  question  in  this  case, 
therefore,  is  not  whether  the  plaintiffs 
were  parties  to  the  Atoka  agreement^  but 
whether  they  had  not  acquired  rights  under 
the  Curtis  act  which  are  now  protected  by 
the  Constitution  of  the  United  States. 

2.  The  indiyidual  Indian  had  no  title 
•r  enforceable  right  in  the  tribal  property. 
But  as  one  of  those  entitled  to  ooeupy  the 
land,  he  did  have  an  equitable  interest^ 
which  Congress  recognized,  and  which  it 
desired  to  have  satisfied  and  extinguished. 
The  Curtis  act  was  framed  with  a  view  of 
having  every  such  daim  satisfactorily  set- 
tled. And  though  it  provided  for  a  divi- 
sion of  the  land  in  severalty,  it  offered  a 
patent  of  nontaxable  land  only  to  those  who 
would  relinquish  their  claim  in  the  other 
^  property  of  the  Tribe  formerly  held  for  their 
g  common  use.  For  the  Atoka  agreement, 
•  after  declaring  that  "all  land  allotted 
should  be  nontaxable,"  stipulated  further 
that  each  enrolled  member  of  the  Tribes 
should  receive  a  patent  framed  in  oonform- 
ity  with  the  agreement,  and  that  each 
Choctaw  and  Chickasaw  who  accepted  such 
patent  should  be  held  thereby  to  assent  to 
the  terms  of  this  agreement,  and  to  re- 
linquish all  of  his  right  in  the  property 
formerly  held  in  common. 

There  was  here,  then,  an  offer  of  non- 
taxable land.  Acceptance  by  the  party  to 
whom  the  offer  was  made,  with  consequent 
relinquishment  of  all  claim  to  other  lands, 
furnished  a  part  of  the  consideration,  if, 
indeed*  any  was  needed,  in  such  a  esse,  to 
support  either  the  grant  or  the  exemption. 
Wisconsin  &  M.  R.  Co.  v.  Powers,  191  U. 
B.  886,  48  L.  ed.  231,  24  Sup.  Ct  Rep.  107; 
Home  of  the  Friendless  v.  Rouse,  8  Wall. 
437,  19  L.  ed.  497;  Tomlinson  v.  Jessup, 
15  Wall.  458,  21  L.  ed.  205.  Upon  delivery 
•f  the  patent  the  agreement  was  executed, 
and  the  Indian  was  thereby  vested  with  all 
the  right  conveyed  by  the  patent^  and,  like 
a  grantee  in  a  deed  poll,  or  a  person  ac- 
cepting the  benefit  of  a  conveyance,  bound 
by  its  terms,  although  it  was  not  actually 
signed  by  him.  Keller  v.  Ashford,  133  U. 
6.  621,  33  L.  ed.  672,  10  Sup.  Ct  Rep.  404; 
Hendridc  T.  Lindsay,  93  U.  S.  143,  23 
L.  ed.  855. 
As  the  plaintiffs  were  offered  the  allot- 


ments OB  tbs  eonfillons  proposed;  as  they 
accepted  the  terns,  and,  in  the  relinquish- 
ment of  their  claim,  furnished  a  considers^ 
tion  which  was  sufficient  to  entitle  them  to- 
enforce  whatever  rights  were  conferred,  ws- 
are  brought  to  a  consideration  of  the  que^ 
tion  as  to  what  those  rights  were. 

3.  On  the  part  of  the  state  it  is  argued 
that  there  was,  in  fact,  no  tax  exemption^, 
but  that  that  provision  was  only  intended 
to  guard  absolutely  against  alienation  of 
the  land,  whether  for  taxes,  or  at  judicial 
sale,  or  by  private  contract.  In  other 
words,  it  is  said  that  the  tax  exemption 
was  only  an  additional  prohibition  against 
a  sale,  so  that  when  the  restrictions  against 
alienation  were  removed  by  the  act  of  1008 
(35  Stat,  at  L.  812,  chap.  199),  the  provi- 
sion as  to  nontaxability  went  as  a  neces-  (^ 
sary  part  thereof.  ^ 

•  But  the  exemption  and  nonalienabilitj  * 
were  two  separate  and  distinct  subjects. 
One  conferred  a  right  and  the  other  im* 
posed  a  limitation.  The  defendant's  argu* 
ment  also  ignores  the  fact  that,  in  this  case^ 
though  the  land  could  be  sold  after  five 
years,  it  might  remain  nontaxable  for  six- 
teen years  longer,  if  the  Indian  retained 
title  during  that  length  of  time.  Restrio- 
tions  on  alienation  were  removed  by  lapse 
of  time.  He  could  sell  part  after  one  year, 
a  part  after  three  years,  and  all  except 
homestead  after  five  years.  The  period 
of  exemption  was  not  coincident  with 
this  five-year  limitation.  On  the  contrary^ 
the  privilege  of  nontaxability  might  last 
for  twenty-one  years,  thus  recognizing  that 
the  two  subjects  related  to  different  pe- 
riods and  that  neither  was  dependent  on 
the  other.  The  right  to  remove  the  re- 
striction was  in  pursuance  of  the  power 
under  which  Congress  could  legislate  aa 
to  the  status  of  the  ward  and  lengthen 
or  shorten  the  period  of  disability.  But 
the  provision  that  the  land  should  be  non- 
taxable was  a  property  right,  which  Con* 
gress  undoubtedly  had  the  power  to  grant. 
That  right  fully  vested  in  the  Indians  and 
was  binding  upon  Oklahoma.  Kansas  In- 
dians (Blue  Jacket  v.  Johnson  County)  f^ 
WalL  737  (1),  766,  18  L.  ed.  667,  672; 
United  States  v.  Rickert,  188  U.  &  432,  47 
L.  ed.  532,  23  Sup.  Ct  Rep.  478. 

4.  The  record  contains  no  copy  of  any 
of  the  patents  under  which  the  plaintiffs 
hold.  But  the  act  provided  that  they 
should  be  framed  in  conformity  with  the 
Atoka  agreement.  Those  who  signed  the 
patent  could  not  convey  more  rights  than 
were  granted  by  that  part  ol  the  Curtis 
act,  nor  could  they,  by  omission,  deprive 
the  patentee  of  any  exemption  to  which  he 
was  thereby  entitled.  The  patent  and  tha 
l^islation  <»f  Congress  must  be  construed 
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together,  and  when  so  eonstmed,  they  show 
that  Congress,  in  consideration  of  the  In- 
dians' relinquishment  of  all  claim  to  the 
eommon  property,  and  for  other  satisfae- 
'^  tory  reasons,  made  a  grant  of  land  which 
to  should  be  nontaxable  for  a  limited  period. 
^  The  patent  issued  in* pursuance  of  those 
statutes  gave  the  Indian  as  good  a  title  to 
the  exemption  as  it  did  to  the  land  itself. 
Under  the  provisions  of  the  5th  Amend- 
ment there  was  no  more  power  to  deprive 
him  of  the  exemption  than  of  any  other 
right  in  the  property.  No  statute  would 
have  been  valid  which  reduced  his  fee  to  a 
life  estate,  or  attempted  to  take  from  him 
10  acres,  or  60  acres,  or  the  timber  grow- 
ing on  the  land.  After  he  accepted  the 
■patent  the  Indian  could  not  be  heard,  either 
4it  law  or  in  equity,  to  assert  any  claim  to 
^he  common  property.  If  he  is  bound,  so 
is  the  tribe  and  the  government  when  the 
|»atent  was  issued. 

5.  It  is  conceded  that  no  right  which  was 
actually  conferred  on  the  Indians  can  be  ar* 
bitrarily  abrogated  by  statute.  But  it  is 
claimed  that  he,  in  fact,  acquired  no  valid 
exemption,  since  it  stands  on  a  different 
footing  from  the  grant  of  the  land  itself; 
and  that,  though  the  provision  of  nontaxa- 
bility  added  to  the  value  of  the  property, 
it  can  be  withdrawn,  because,  if  not  a  gra- 
tuity,  it  is  at  least  subject  to  the  general 
rule  that  tax  exemptions  are  to  be  strictly 
•construed,  and  are  subject  to  repeal  un- 
less the  contrary  clearly  appears.  Welch  v. 
Cook,  97  U.  S.  541,  24  L.  ed.  1112;  Christ 
Church  V.  Philadelphia  County,  24  How. 
300,  16  L.  ed.  602;  Wisconsin  &  M.  R.  Co. 
V.  Powers,  191  U.  8.  379,  48  L.  ed.  229,  24 
fiup.  Ct.  Rep.  107;  Tucker  v.  Ferguson,  22 
Wall.  527,  22  L.  ed.  805;  West  Wisconsin 
E.  Co.  V.  Trempealeau  County,  93  U.  S. 
-695,  23  L.  ed.  814,  are  cited  in  support 
of  this  proposition.-  Some  of  these  cases 
construe  general  statutes  containing,  not  a 
grant,  but  an  offer  of  exemption  to  such 
companies  as  should  do  certain  work  or 
build  certain  lines  of  road  before  a  given 
date.  They  hold  that  a  statute  making 
such  an  offer  might  be  repealed  even  as 
against  those  companies  which  actually 
built  in  reliance  on  its  terms.  But  these 
rulings  are  based  on  the  theory  that  "the 
legislature  was  not  making  promises,  but 
framing  a  scheme  of  public  revenue  and 
public  improvement"  (Wisconsin  &  M.  R. 
Co.  V.  Powers,  191  U.  S.  387,  48  L.  ed. 
231,  24  Sup.  Ct.  Rep.  107).  The  companies 
S  gave  nothing,  and  the  state  received  noth- 
^  ing  in  exchange  for  the  offer.  There* was 
no  consideration  moving  from  one  to  the 
other.  Such  exemption  was  a  mere  bounty, 
valuable  as  long  as  the  state  chose  to  con- 
cede it,  but  as  tax  exemptions  are  strictly 


construed.  It  could  be  withdrawn  at  any 
time  the  state  saw  fit. 

6.  But  in  the  government's  dealings  with 
the  Indians  the  rule  is  exactly  the  contrary. 
The  construction,  instead  of  being  strict,  is 
liberal;  doubtful  expressions,  instead  of  be- 
ing resolved  in  favor  of  the  United  States, 
are  to  be  resolved  in  favor  of  a  weak  and 
defenseless  people,  who  are  wards  of  the 
nation,  and  dependent  wholly  upon  its  pro- 
tection and  good  faith.  This  rule  of  con- 
struction has  been  recognized,  without  ex- 
ception, for  more  than  a  hundred  years,  and 
has  been  applied  in  tax  cases. 

For  example,  in  Kansas  Indians  (Bln« 
Jacket  T.  Johnson  County)  6  Wall..  737» 
760,  18  L.  ed.  667,  674,  the  question  was 
whether  a  statute  prohibiting  levy  and  sal« 
of  Indian  lands  prevented  a  sale  of  stat* 
taxes.  The  rule  of  strict  construction 
would  have  compelled  a  holding  that  the 
property  was  liable.  But  Justice  Davis,  in 
speaking  for  the  courts  said  that  ''enlarged 
rules  of  construction  are  adopted  in  refers 
ence  to  Indian  treaties."  He  quoted  from 
Chief  Justice  Marshall,  who  said  that  "the 
language  used  in  treaties  with  the  In- 
dians shall  never  be  construed  to  their  pre- 
judice, if  words  be  made  use  of  which  ar« 
susceptible  of  a  more  extended  meaning.'' 
Again,  in  Jones  v.  Meehan,  175  U.  S.  1, 
44  L.  ed.  49,  20  Sup.  Ct  Rep.  1,  it  was 
held  that  ''Indian  treaties  must  be  con- 
strued, not  according  to  the  technical  mean- 
ing of  their  words,  but  in  the  sense  in 
which  they  would  naturally  be  understood 
by  the  Indians."  In  view  of  the  universal- 
ity of  this  rule.  Congress  is  conclusively 
presumed  to  have  intended  that  the  legis- 
lation under  which  these  allotments  were 
made  to  the  Indians  should  be  liberally  con- 
strued in  their  favor  in  determining  th« 
rights  granted  to  the  Choctaws  and  Chickar 
saws. 

The  provision  that  "all  land  shall  be  non-  ^ 
taxable"   naturally  indicates  that  the  ex-  g 
emption  is  attached  to  the*land,'-only  an  • 
artificial  rule  can  make  it  a  personal  priv- 
ilege.   But  if  there  is  any  conflict  between 
the  natural  meaning  and  the  technical  con- 
struction,— if  there  were  room  for  doubt,  or 
if  there  were  any  question  as  to  whether 
this  was  a  personal  privilege  and  repeal- 
able,  or  an  incident  attached  to  the  land 
itself  for  a  limited  period,  that  doubt,  un- 
der this  rule,  must  be  resolved  in  favor  of 
the  patentee. 

The  decision  in  New  Jersey  v.  Wilson,  7 
Cranch,  164,  3  L.  ed.  303,  is  directly  in 
point  here,  and  especially  as  to  the  quality 
of  the  exemption.  It  appeared  there  that 
the  Delaware  Indians  had  claims  to  lands 
in  that  state  lying  south  of  the  river  Rari- 
ton.    An   agreement  for  a  release  of  the 
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claim  was  made  between  the  Gommissioners 
and  the  Indiane^  under  which  the  latter 
were  to  receive  a  conyeyanoe  to  a  large 
body  of  land  in  fee.  The  agreement  was 
approved  by  the  state  by  an  act  which^ 
among  other  things,  declared  that  the 
land  "should  not  hereafter  be  subject  to 
any  tax.**  The  Indians,  after  many  years, 
sold  the  land,  and  the  state  subsequently 
passed  a  statute  repealing  the  exemption. 
This  court,  speaking  by  Chief  Justice  Mar- 
shall, held  that  "every  requisite  to  the 
formation  of  a  contract  Is  found  in  the 
proceedings  between  the  then  colony  of 
New  Jersey  and  the  Indians.  The  subject 
was  a  purchase  on  the  part  of  the  govern- 
ment of  extensive  daims  of  the  Indians,  the 
extinguishment  of  which  would  quiet  the 
title  to  a  large  portion  of  the  province. 
A  proposition  to  this  effect  was  made,  the 
terms  stipulated,  the  consideration  agreed 
upon,  which  is  a  tract  of  land  with  the 
privilege  of  exemption  from  taxation;  and 
then,  in  consideration  of  the  arrangement 
previously  made,  one  of  which  this  act  of 
assembly  is  stated  to  be,  the  Indians  execu- 
ted their  deed  of  cession.  This  is  certainly 
a  contract  clothed  in  forms  of  unusual  so- 
lemnity. The  privilege,  though  for  the  bene- 
fit of  the  Indians,  is  annexed  by  the  terms 
I*  which  create  it,  to  the  land  itself,  not  to 
e  their  persons."  And  it  was  thereupon  held 
*  that  the  right  was  not  affected  by  the*]ater 
statute  repealing  the  exemption.  The  case 
here  is  much  stronger.  For  the  tax  exemp- 
tion, which  adds  value  to  the  property,  is 
not  perpetual,  but  is  attached  to  the  land 
only  so  long  as  the  Indian  retains  the  title, 
and  in  no  event  to  exceed  twenty-one  years. 
It  is  property,  and  entitled  to  protection 
as  such,  unless  the  fact  that  the  owner  is 
an  Indian,  subject  to  restrictions  as  to 
alienation,  made  a  difference. 

7.  There  have  been  comparatively  few 
cases  which  discuss  the  legislative  power 
over  private  property  held  by  the  Indians. 
But  those  few  all  recognize  that  he  is  not 
excepted  from  the  protection  guaranteed  by 
the  Constitution.  His  private  rights  are 
secured  and  enforced  to  the  same  extent 
and  in  the  same  way  as  other  residents  or 
citizens  of  the  United  Btates.  Re  Heff,  197 
U.  8.  604,  49  L.  ed.  855,  25  Sup.  Ct.  Rep. 
606;  Cherokee  Nation  v.  Hitchcock,  187  U. 
8.  307,  47  L.  ed.  190,  23  Sup.  Ct.  Rep. 
115;  Jackson  ex  dem.  Smith  v.  Gooddell, 
20  Johns.  188;  Lowry  v.  Weaver,  4  McLean, 
82,  Fed.  Cas.  No.  8,584;  Whirlwind  v.  Yon- 
der Ahe,  67  Mo.  App.  628 ;  Taylor  v.  Drew,  21 
Ark.  487.  His  right  of  private  property 
is  not  subject  to  impairment  by  legislative 
action,  even  while  he  is,  as  a  member  of 
a  tribe,  subject  to  the  guardianship  of  the 
United  States  as  to  his  political  and  per- 


sonal status.  Tills  was  clearly  recognised 
in  the  leading  case  of  Jones  v.  Meehan,  176 
U.  8.  1,  44  L.  ed.  49,  20  Sup.  Ct.  Rep.  1. 
There  it  appeared  that  an  Indian  chief 
owned  in  fee  land  which  fronted  on  a 
stream.  The  chief  died,  and  in  1891  his 
son  and  heir,  during  the  continuance  of 
the  tribal  organization,  let  the  land  to  Mee- 
han for  ten  years.  In  1894  he  again  let 
the  same  property  to  Jones  f6r  twenty 
years.  In  that  year  the  Secretary  of  the 
Interior  was  authorized  by  Congress  to  ap- 
prove the  lease  to  Jones  if  the  latter  would 
increase  the  rental.  This  he  did,  and 
with  the  assent  of  the  Indian  and  the 
Secretary  of  the  Interior  a  lease  was  made 
to  Jones.  In  the  litigation  which  followed, 
Meehan  relied  on  the  first  contract,  made 
in  the  exercise  of  the  Indian's  right  of  pri-  ^ 
vate  ownership.  Jones  relied  on  that  made  ^ 
|*under  congressional  authority;  and  al-  * 
though  the  Indian  was  a  member  of  the 
tribe,  and  much  more  subject  to  legislative 
power  than  these  plaintiffs,  the  court  held 
that  the  subsequent  act  could  not  relate 
back  so  as  to  interfere  with  the  right  of 
property  which  the  Indian  possessed  and 
conveyed  as  an  owner  in  fee,  and  while 
Congress  had  power  to  make  treaties,  it 
could  not  affect  titles  already  granted  by 
the  treaty  itself. 

Nothing  that  was  said  in  Tiger  v.  West* 
em  Invest.  Co.  221  U.  S.  286,  55  L.  ed. 
738,  81  Sup.  Ct.  Rep.  578,  is  opposed  to 
the  same  conclusion  here.  For  that  case 
did  not  involve  property  rights,  but  re- 
lated solely  to  the  power  of  Congress  to 
extend  the  period  of  the  Indian's  disability. 
The  statute  did  not  attempt  to  take  his  land 
or  any  right,  member,  or  appurtenance 
thereunto  belonging.  It  left  that  as  it 
was.  But,  having  regard  to  the  Indian's 
inexperience,  and  desiring  to  protect  him 
against  himself  and  those  who  might  take 
advantage  of  his  incapacity,  Congress  ex- 
tended the  time  during  which  he  could  not 
selL  On  that  subject,  after  calling  atten- 
tion to  the  fact  that  "Tiger  was  still  a 
ward  of  the  Nation,  so  far  as  the  alienation 
of  these  lands  was  concerned,  and  a  mem- 
ber of  the  existing  Creek  Nation,"  it  waa 
said  that  "incompetent  persons,  though  citi- 
zens, may  not  have  the  full  right  to  control 
their  property,"  and  that  there  wss  noth- 
ing in  citizenship  incompatible  with  guard* 
ianship,  or  with  restricting  sales  by  In- 
dians deemed  by  Congress  incapable  of 
managing  their  estates. 

But  there  was  no  intimation  that  the 
power  of  wardship  conferred  authority  on 
Congress  to  lessen  any  of  the  rights  of 
property  which  had  been  vested  in  the  indi* 
vidual  Indian  by  prior  laws  or  oontracta. 
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Such  rights  an  protected  from  repeal  by 
the  proviaionB  of  the  5th  Amendment. 

The  Constitution  of  the  state  of  Okla- 
homa itself  expressly  recognizes   that  the 
exemption  here  granted  must  be  protected 
A  until   it   is   lawfully   destroyed.    We   have 
§  seen  that  it  was  a  vested  property  right 
*  which  could  not  be* abrogated  by  statute. 
The  decree  refusing  to  enjoin  the  assess- 
ment of  taxes  on  the  exempt  lands  of  plain- 
tiffs must  therefore  be  reversed,  and  the 
case  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion* 
Reversed. 


(224  U.  8.  G79.) 

MICHAEL   H.    GLEASON,    Minnie   Love, 
Henry  McGee,  et  al.,  Plffs.  in  Err., 


v. 

J.  L  WOOD,  Countv  Treasurer  of  Pittsburg 
County,  Oklahoma,  et  al. 

This  case  is  governed  by  the  decision  in 
Choate  T.  Trapp,  ante,  565. 

[No.  675,] 

Argued  February  23,  1912.     Decided  May 

13,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  affirmed  a  decree  of  the  Superior  Court 
of  Pittsburg  County,  in  that  state,  sustain- 
ing a  demurrer  to  the  petition  in  a  suit  to 
enjoin  state  taxation  of  Indian  allotments. 
Reversed. 

See  same  case  below,  28  Okla.  502,  114 
Pac.   703. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  L.  Stardevant,  David  O. 
McCurtain,  and  Edward  P.  Hill  for  pUin- 
tiffs  in  error. 

Mr.  Charles  West,  Attorney  General  of 
Oklahoma,  for  defendants  in  error. 

Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

The  complaint  alleges  that  the  plaintiffs 
are  Choctaws  owning  homesteads  and  sur* 
plus  granted  under  the  terms  of  the  Atoka 
agreement.    Their  applications  to  enjoin  the 
^  officers  of  the  state  of  Oklahoma  from  as- 
g  sessing  their  lands  for  taxation  for  the  year 
•  1909  were  denied.    All  of  the^questions  in* 
volved  are  disposed  of  by  the  decision  in 
Choate  ▼.  Trapp,  just  rendered.     [224  U. 
S.  665,  56  L.  ed.  — ,  32  Sup.  Ct.  Rep.  565.] 
The  judgment,  therefore,  is  reversed,  and  the 
ease  remanded,  with  directions  for  further 
proceedings  not  inconsistent  with  that  opin- 
ion.    Reversed. 


I 


(224  U.  &  680.) 

BESSIE  BROWN  ENGLISH,  Plff.  In  Err., 

V. 

H.  T.  RICHARDSON,  County  Treasurer  of 

Tulsa  County. 

Constitutional  Law  (8  lOO*)— Vested 
RiOHTs  — Tax  Exemption  •— Indian  Al- 
lotments. 

A  Creek  homestead  allottee  under  an 
agreement  incorporated  in  Congressional 
legislation  by  which,  in  part  oonsideration 
of  the  relinquishment  by  the  Indians  of 
their  claim  to  the  tribal  property,  they  were 
to  receive  homestead  allotments  which 
should  be  nontaxable  and  inalienable  for  a 
specified  period,  acquired  a  vested  right  to 
exemption  from  state  taxation,  protected  by 
the  Federal  Constitution  against  abrogation 
by  Congress  during  that  period. 

[Ed.  Note.— For  other  cases,  see  CoDBtitntlonal 
Law.  Cent.  Dig.  9  206;    Dec.  Dig.  9  lOO.*] 

[No.  669.] 

Argued  February  23,  1912.     Decided  May 

13,  1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oklahoma  to  review  a  decree 
which  affirmed  a  decree  of  the  Superior 
Court  of  Tulsa  County,  in  that  state,  sus- 
taining a  demurrer  to  the  petition  in  a  suit 
to  enjoin  state  taxation  of  Indian  allot- 
ments.    Reversed. 

See  same  case  below,  28  Okla.  408,  114 
Pac.  710. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  li.  Stardevant  and  Grant 
Foreman  for  plaintiff  in  error. 

Mr.  M.  L.  Mott  for  the  Creek  Nation. 

Mr.  Obarles  West,  Attorney  General  of 
Oklahoma,  for  defendant  in  error. 

Mr.  Justice  Ijamar  delivered  the  opinion 
of  the  court: 

The  plaintiff  holds  a  patent  dated  Decem- 
ber 12,  1902.  It  was  issued  to  her  as  a 
member  of  the  Creek  Nation  when  the  tribal 
lands  were  divided  in  pursuance  of  the  same 
general  policy  as  that  discussed  in  Choate 
V.  Trapp,  just  decided.  [224  U.  S.'  665, 56  L. 
ed.  — ,  82  Sup.  Ct.  Rep.  565.]  There  were, 
however,  a  few  differences.  The  tax  exemp- 
tion covered  only  the  homestead  of  40  acres, « 
|*and  there  was  a  restriction  on  alienability? 
for  twenty-one  years.  The  patent,  instead  of 
being  '^framed  in  conformity  with  the  agree- 
ment," as  in  the  case  of  the  Choctaws  and 
Chickasaws,  bore  on  its  face  a  provision 
that  the  land  should  be  nontaxable ;  the  lan- 
guage of  the  agreement  incorporated  in  the 
act  of  Congress  being  that  "each  citizen 
shall  select  from  his  allotment  40  acres  of 
land  ...  as  A  homestead,  which  shall 
be  and  remain  nontaxable,  inalienable,  and 
free  from  any  encumbrance  what^sver  for 
twenty-one  years  from  the  date  of  the  deed 


•For  other  cues  see  same  topic  ft  S  mvmbbb  in  Dec.  ft  Am.  Dies.  1907  to  data,  ft  Rep'r  Indexes 
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tberpfor,  and  a  ■eparate  deed  shall  be  isaued 
to  each  allottee  for  hia  homesteadt  in  which 
thia  condition  shall  appear."  [32  Stat  at 
L.  603,  chap.  1323,  S  16-] 

These  differences  are  not  materiaL  The 
right  of  plaintiff  to  the  exemption  granted 
by  Congress  is  protected  by  the  Constitu- 
tion on  principles  stated  and  applied  in 
Choate  ▼.  Trapp.  The  judgment  dismissing 
her  complaint  is  therefore  reversed,  and 
the  case  remanded  for  proceedings  not  in- 
consistent with  that  opinion* 

Beversed.  

(224  U.  S.  649.) 

Cmr  OF  LOUISVILLE,  Kentucky,  Appt., 

▼. 
CUMBERLAND    TELEPHONE    &    TELE- 
GRAPH COMPANY. 

Constitutional  Law  (|  129*)— Tele- 
phone Franchise— Revocation. 

1.  The  assent  of  the  municipality,  when 
once  given  conformably  to  the  charter  of 
a  telephone  oompanv,  empowerinff  the  lat- 
ter, with  and  by  ^e  consent  oz  the  city 
council,  to  construct  and  inaintain  a  tele- 
phone svstem  in  the  citj,  jwrfecta  the  com- 
pany's franchise,  which,  being  a  legislative 

grant,  cannot  thereafter  be  repealed,  nuUi- 
ed,  or  forfeited  by  municipal  ordinance. 
[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  §S  296.  SOI.  Se2-41S;    Dec  Dig.  S 
129.T 

Telegraphs  and  Telephones  (I  10* )— 
Fbanchisb  —  Withdrawal  —  Revoca- 
tion. 

2.  The  right  to  use  the  city  streets  for 
telephone  purposes,  acquired  by  a  telephone 
company  conformably  to  its  oharteri  by 
which  it  was  empowered,  with  and  by  the 
consent  of  the  city  council,  to  construct  and 
maintain  a  telephone  system  in  Louisville, 
Kentucky,  was  not  withdrawn  or  made  sub- 
ject to  municipal  revocation  by  1^.  Const. 
1891,  §§  156,  163,  164,  199,  or  Ky.  8Ut 
§§  2742,  2783,  2826,  conferring  upon  mu- 
nicipalities the  right  to  grant  street  fran- 
chiBes,  or  by  Ky.  Stat.  §  573,  enacted  under 
the  reserve  power,  repealing  all  special  cor- 
porate privileges,  since  such  repeal  relates 
to  exclusive  grants,  tax  exemptions,  monopo- 
lies, and  similar  immunities,  and  the  other 
provisions  are  in  the  main  prospective,  the 
Constitution,  while  limiting  for  the  future 
the  power  to  sell  street  franchises,  dis- 
tinctfv  protecting  the  interests  of  those  pub- 
lic-utility companies  whose  charters  had 
been  theretofore  granted  conferring  such 
rights,  where  work  had  in  good  faiQi  been 
b^nan  thereunder. 

[Bd.  Note.— For  other  eases,  see  Telegraphs  and 
Telephones.  Cent.  Dig.  I  6;    Dec.  Dig.  S  10.*] 

Telegraphs  and  Telephones  (|  22*)  — 
Consolidation  of  Companies  —  EIitbot 
ON  Franchise. 

8.  The  right  to  use  the  city  streets  for 
telephone  purposes,  possessed  by  a  tele- 
phone company  under  its  charter,  passed 
to  the  new  corporation  formed  by  consoli- 
dation conformably  to  Ky.  Stat.  §  556, 
which  declares  that  the  consolidated  com- 


panv  shall  be  vested  with  all  the  property, 
business,  assets,  and  effects  of  the  constitiH 
ent  companies,  without  deed  or  transfer, 
and  bound  for  all  their  oontraeta  and  li»> 
bilities. 

[Bd.  Note.— Por  other  cases,  see  Telegraphs  and 
Telephones,  Dec.  Dig.  f  22.*1 

Estoppel  (H  93*)— Of  MuNiciPALrrr— At- 
TAGKiNO  Telephone  Franchisb. 

4.  The  demand  by  a  municipality  from  a 
consolidated  telephone  company  of  the  bond 
previously  required  of  the  original  com- 
pany, and  the  expenditure  of  large  sums 
oy  the  consolidated  company  in  extending 
and  improving  the  telephone  system,  with- 
the  knowledge  and  acquiescence  of  the  eitj,. 
and  in  reliance  upon  the  statutory  convey- 
ance of  the  street  rights,  estops  the  cit7 
from  claiming  that  ito  consent  to  the  use- 
of  the  city  streets  by  the  original  company 
for  telephone  purposes  was  inoperative,  and 
from  denying  that  the  consolidated  com- 
pany had  succeeded  to  the  rights  and  obli* 
gations  of  its  predecessor. 

[Ed.    Note.— For    other    canes,    see    Bstoppel*,. 
Cent  Dig.  H  264-975 ;    Dec.  Dig.  t  93.*] 

Teleobaphs  and  Telephones   (|   10*  )— 
Fbanchisb— Duration— Re  vocATio  N. 

5.  The  right  to  use  the  city  streets  for 
telephone  purposes,  acquired  under  the  per- 
petual charter  of  a  telephone  company,  em- 
powering iL  with  and  by  the  consent  of  the 
eity  eouncii,  to  construct  and  inaintain  a 
telephone  system  in  Louisville,  Kentucky, 
was  not  revocable  by  the  city  at  will,  and 
did  not  expire  when,  hj  Ky.  Stat.  §  2742, 
Louisville  was  made  a  city  of  the  first  clasa» 
with  new  and  enlarged  powers. 

[Bd.  Note.— For  other  cases,  see  Telegraphs  and 
Telephones,  Cent  Dig.  %  € ;    Dec.  Dig.  S  10.*1 

[No.  197.] 

Argued  March  7  and  8,  1912.    Decided  May 

13,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  decree  enjoining 
the  enforcement  of  a  municipal  ordinance 
attempting  to  revoke  a  telephone  franchise. 
Affirmed. 

*  Statement  by  Mr.  Justice  Lamar: 

On  April  8,  1886,  the  legislature  of  Ken- 
tucky  chartered  the  Ohio  Valley  Telephone 
Company,  fixing  no  limit  to  its  corporate 
existence.  Its  principal  office  was  to  be  at 
Louisville,  but  the  company  was  empowered 
to  construct  and  maintain  within  the  state 
and  elsewhere  telephone  lines,  exchanges, 
and  systems,  and  authorized  ''to  purchase  or 
to  acquire  and  dispose  of  real  estate,  ap- 
paratus, patents,  licenses,  rights,  and  fran- 
chises relating  to  such  business;  to  borrow 
money,  and  to  issue  and  sell  bonds,  and  to 
secure  the  payment  of  the  same  by  a  mort- 
gage on  all  the  property  of  the  company^ 
and  on  any  of  its    •    •    •    franchises,  ease- 


*For  other  cases  see  same  topic  A  |  kuubmr  In  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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mentis  rights  of  way,  and  privileges  .  •  .** 
In  S  ^  it  was  enacted  that  "the  said  com- 
pany may  construct,  equip,  and  maintain 
said  telephone  systems  and  exchanges,  erect 
poles  and  string  wires  thereon,  and  operate 
its  telephone  lines  over,  along,  or  under  any 
highway,  street,  or  alley  in  the  city  of 
L^Husville,  with  and  by  the  consent  of  the 
general  council  of  said  city."  On  August 
17,  1886,  the  city  council  passed  an  ordi- 
nance which,  after  reciting  this  section  of 
the  charter,  ordained  that  the  act  of  the 
legislature  above  mentioned,  so  far  as  it 
refers  to  the  use  of  the  streets  of  Louis- 
ville, "is  hereby  ratified  and  confirmed,  and 
lethe  right  is  hereby  granted  and  confirmed 
•  to  the  said  Ohio*Yalley  Telephone  Company, 
its  successors  and  assigns,  to  maintain  a 
telephone  system,  and  to  erect  poles  and 
string  wires  thereon;  .  .  .  and  to  oper- 
ate its  telephone  lines  over,  along,  or  un- 
der any  street,  avenue,  alley,  or  sidewalk 
in  the  city  of  Louisville."  There  were 
also  provisions  in  this  ordinance  regulating 
the  manner  of  erecting  poles  and  stringing 
wires  in  the  street,  and  requiring  the  com- 
pany to  carry  the  fire  and  police  wires  of 
the  city  free  of  charge,  and  to  give  a  bond 
in  the  sum  of  $50,000,  with  surety,  to  save 
the  dty  harmless  against  any  damage 
caused  by  the  opening  of  any  street  for  tele- 
phone purposes.  This  bond  was  to  be  re- 
newed from  time  to  time  as  required  by  the 
eity.  It  was  declared  that  nothing  in  the 
ordinance  should  be  construed  to  give  the 
Ohio  Valley  Telephone  Company,  its  suc- 
cessors or  assigns,  any  exclusive  right  in 
the  streets. 

The  ordinance  was  accepted,  the  $60,000 
bond  was  given,  and  the  Ohio  Valley  Tele- 
phone Company  erected  poles,  strung  wires, 
and  maintained  a  telephone  exchange  in  the 
eity  of  Louisville  until  January  27,  1900, 
when  it  consolidated  with  the  Cumberland 
Telephone  &  Telegraph  Company.  By  vir- 
tue of  the  Kentucky  statute  then  of  force,  a 
new  corporation  was  created  under  the 
name  of  the  Cumberland  Telephone  &  Tele- 
graph Company,  and  the  appellee  was  there- 
after vested  with  all  the  "property  .  .  . 
of  the  constituent  companies,  without  deed 
or  transfer,  and  bound  for  their  debts  and 
liabilities."  The  statute,  at  that  time,  was 
silent  as  to  the  transfer  of  "franchises," 
but  in  1902  (Ky.  Stat.  §  556)  it  was  amend- 
ed so  as  to  provide  that  upon  the  filing  of 
the  certificate  the  consolidated  company 
should  be  vested  "with  all  the  rights,  privi- 
leges, franchises,  exemptions,  property,  as- 
sets, and  effects  of  the  eonstltuent  com- 
panies." 
^  Upon  this  consolidation,  on  January  27, 
g  1900,  the  Cumberland  Telephone  &  Tele- 
•  graph  Company  entered  inti>*possession  of 


all  the  property  of  the  Ohio  Valley  Tele- 
phone Company,  and  operated  the  plant, 
poles,  and  wires  in  Louisville  until  April 
7,  1902,  when  the  city  council  passed  an 
ordinance  that  the  Cumberland  Company 
should  execute  a  bond  for  $50,000,  as  re- 
quired of  the  Ohio  Valley  Telephone  Com- 
pany under  the  ordinance  of  August  17, 
1886.  This  was  done,  and,  on  June  2,  1902, 
the  council  passed  a  resolution  that  "the 
bond  of  the  Cumberland  Telephone  k  Tele- 
graph Company,  successor  of  the  Ohio  Val- 
ley Telephone  Company,  principal,  and  the 
American  Bonding  Company,  of  Baltimore 
city,  as  surety,  be  and  the  same  is  hereby 
accepted  and  approved,  and  the  Ohio  Valley 
Telephone  Company,  and  its  sureties,  are 
hereby  relieved  from  all  liability  under  their 
bond  of  August  28,  1886." 

The  Cumberland  Company  fully  com- 
plied with  the  agreement  as  to  carrying  the 
police  and  fire  wires  of  the  city  free  of 
charge,  greatly  enlarged  the  telephone  sys- 
tem in  the  city,  and,  at  an  expense  of  mors 
than  a  million  dollars,  improved  the  plant 
and  trebled  the  number  of  subscribers,  al- 
though there  was  in  the  city  another  tele- 
phone company  with  a  large  number  of 
patrons. 

In  1908  a  difference  arose  between  the 
city  and  the  company,  the  city  claiming 
that  the  company's  methods  were  dictatorial 
and  oppressive,  that  it  rendered  poor  serv- 
ice at  high  rates,  and  was  guilty  of  dis- 
crimination among  its  patrons.  This  the 
company  denied,  claiming  that  its  service 
was  good,  its  rates  were  low,  and  that  what 
was  called  discrimination  consisted  in  dif- 
ferent rates  for  different  classes  of  service, 
open  on  equal  terms  to  all  members  of  the 
public  alike. 

No  proceedings  of  any  sort  were  insti- 
tuted to  decide  the  merits  of  this  contro- 
versy,  or  to  secure   appropriate   relief   if, 
after  a  hearing,  the  charges  were  found  to 
be  true.    But,  apparently  with  the  view  of  ^ 
having  only  one  telephone  system,  an  ordi-  g 
nance  was  submitted  to  the  city  council* of  • 
Louisville  in  1908,  providing  for  the  crea- 
tion of  a  comprehensive  telephone  syBtem* 
repealing  all  existing  rights,  and  granting 
a  new  franchise,  which  was  to  be  sold  to 
the  highest  bidder. 

The  Cumberland  Company  gave  notice 
that  it  would  rely  on  its  existing  contract 
to  use  the  streets,  and  would  not  be  a  bidder 
at  the  proposed  sale.  Thereupon  this  ordi- 
nance wfs  withdrawn,  and  another  intro- 
duced and  passed,  by  which  the  city,  on 
January  23,  1909^  repealed  the  ordinance  of 
August  17,  1886,  under  which  the  Ohio  Val- 
ley Telephone  Company  had  erected  poleSy 
strung  wires,  and  conducted  a  telephone 
system. 
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The  CumlwrlAiid  Company  thereupon  filed 
its  bill  in  the  United  States  circuit  court 
for  the  western  district  of  Kentucky,  set- 
ting out  the  facts  above  outlined,  alleging 
that  it  was  the  successor  to  the  Ohio  Valley 
Telephone  Company,  which,  in  reliance  upon 
the  ordinance  of  August  17,  1886,  had  erect- 
ed a  telephone  system;  that  the  Cumber- 
land Company,  as  its  successor  under  the 
terms  of  the  consolidation  act,  and  in  ac- 
cordance with  the  contract  between  the  city 
and  the  Ohio  Valley  Telephone  Company, 
carried  on  the  telephone  business,  and  does 
now  carry  upon  its  poles  and  underground 
conduits  the  fire  alarm  and  police  wires  of 
the  city,  free  of  charge,  which  wires  have 
been  and  now  are  daily  used  by  the  city  in 
the  conduct  of  its  police  and  fire  depart- 
ments; that  the  Cumberland  Company  has 
largely  extended  and  improved  the  plant, 
appliances,  and  business,  and  in  doing  so 
has  expended  $1,700,000,  "all  of  which  was 
done  upon  the  faith  of  and  in  reliance  upon 
the  said  ordinance."  It  alleged  that  the  re- 
pealing ordinance  of  1909  impaired  the 
obligation  of  its  contract  and  deprived  the 
company  of  its  business  and  property  with- 
out due  process  of  law,  and  that,  unless  en- 
joined,  the   city  would   remove   the   poles 

^  and  wires,  and  destroy  the  company's  busi- 

g  ness,  to  its  irreparable  damage. 

*  *  A  temporary  injunction  was  granted,  and 
the  city's  demurrer  to  the  bill  for  want  of 
equity  was  overruled.  The  case  was  re- 
ferred to  a  master  to  take  testimony  as  to 
the  extent  of  the  discrimination  and  other 
matters  as  to  which  the  city  made  complaint. 
On  consideration  of  his  report  the  sourt 
said:  "We  find  nothing  in  the  answer  of 
the  defendant  nor  in  the  large  mass  of  testi- 
mony heard  on  the  issues  made  by  the  plead- 
ings which  should  in  any  way  change  the 
views  expressed  in  passing  on  the  demurrer 
and  the  motion  for  a  temporary  injunction." 
He  thereupon  entered  a  final  decree  making 
the  injunction  permanent.  The  city  ap- 
pealed, alleging  generally  that  the  court 
erred  in  overruling  the  demurrer  and  in 
granting  the  injunction.  It  specifically  al- 
leges that  the  court  erred  in  holding  (1) 
that  the  charter  granted  to  the  Ohio  Valley 
Telephone  Company  the  right,  with  the  con- 
sent of  the  dty,  to  operate  a  telephone  sys- 
tem, which  could  not  be  repealed  by  the 
eity  council;  (2)  that  the  ordinance  of  Au- 
gust  17,  1886,  constituted  a  valid  and  bind- 
ing contract  between  the  city  and  the  com- 
pany, which  could  not  be  repealed  by  the 
council;  (3)  that  upon  the  consolidation  of 
the  Ohio  Valley  Telephone  Company  with 
the  Cumberland  Telephone  k  Telegraph 
Company  all  the  rights  of  the  former  under 
its  charter  and  the  ordinance  passed  to  and 
are  now  owned  by  and  vested  in  the  Cum- 


berland Telephone  k  Telegraph  Company; 
and  (4)  that  the  ordinance  of  January  23, 
1909,  repealing  that  of  August  17,  1886, 
was  void  and  of  no  effect. 

Messrs.  Clayton  B.  Blakey,  Huston 
Quln,  and  Joseph  S.  Lawton  for  appellant. 

Messrs.  Alexander  Pope  Hnmphreyy 
WlUlam  Js,  Granbery,  and  Alexander 
Pope  Humphrey,  Jr.,  for  appellee.  g^ 

kO 
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*Mr.   Justice  liamar,   after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

1.  Under  the  present  Constitution  of  Ken- 
tucky, street  franchises  cannot  be  granted 
for  longer  than  twenty  years,  and  then  only 
to  the  highest  bidder,  after  public  adver- 
tisement by  the  city  authorities.  But  in 
1886,  when  the  Ohio  Valley  Telephone  Com- 
pany was  chartered,  the  legislature  not  only 
had  the  sole  right  to  create  corporations  and 
to  grant  franchises,  but,  without  municipal 
consent,  it  could  have  authorized  the  com- 
pany to  use  any  and  all  streets  in  the  city 
of  Louisville.  Instead,  however,  of  exer- 
cising this  plenary  power,  the  charter  de- 
clared that  the  company  might  maintain 
its  telephone  system,  erect  poles  and  string 
wires  over  the  streets  and  highways  of  the 
city,  with  and  by  the  consent  of  the  gen- 
eral council.  These  provisions  of  the  char- 
ter gave  the  municipality  ample  authority 
to  deal  with  the  subject,  and  by  virtue  of 
this  statutory  power  it  could  have  imposed 
terms,  which  the  company  might  have  been 
unable  or  unwilling  to  accept;  in  which 
event  the  franchise  granted  by  the  state 
would  have  been  nugatory.  But,  when  the 
assent  was  given,  the  condition  precedent 
had  been  performed,  the  franchise  was  per- 
fected, and  could  not  thereafter  be  abrogated 
by  municipal  action.  For,  while  the  city 
was  given  the  authority  to  consent,  the 
statute  did  not  confer  upon  it  the  power  to 
withdraw  that  consent,  and  no  attempt  was 
made  to  reserve  such  a  right  in  the  ool-^ 
lateral  contract  contained  in  those  provi-  g 
sions  of  the  ordinance  relating  to  the* com-  • 
pany's  giving  a  bond  and  carrying  the  po- 
lice and  fire  wires  free  of  charge.  If  those 
or  other  terms  of  this  independent  and  sepa- 
rate contract  had  been  broken  by  the  Ohio 
Valley  Company  or  its  successors,  the  city 
would  have  had  its  cause  of  action.  But 
the  municipality  eould  not  by  an  ordinance 
impair  that  contract  nor  revoke  the  rights 
conferred.  Tliose  eharter  franchises  had  be- 
come fully  operative  when  the  city's  con- 
sent was  given,  and  thereafter  the  company 
occupied  the  streets  and  conducted  its  busi- 
ness, not  under  a  license  from  the  eity  of 
Louisville,  but  by  virtue  of  a  grant  from 
the   state   of   Kentucky.     Such    franchises 


1911. 


LOmSVILLB  ▼.  OUMBSBLAND  TELSPH*  &  TELEG.  GO. 


S75 


granted  by  the  legislature  eonld  not,  of 
course,  be  repealed,  nullified,  or  forfeited 
by  any  ordinance  of  a  general  council. 

2.  In  1891  a  new  Constitution  was  adopt- 
ed by  the  state  of  Kentucky,  conferring 
upon  municipalities  the  right  to  grant 
street  franchises,  and  later,  under  the  re- 
serve power,  a  statute  was  passed  repeal- 
ing all  special  corporate  privileges.  It  Is 
claimed  that,  in  consequence  of  these  laws, 
the  street  rights  granted  the  Ohio  Valley 
Telephone  Company  have  been  withdrawn, 
•r  at  least  made  subject  to  municipal  revo- 
cation. But  we  find  in  the  cited  sections 
of  the  Constitution  (166,  163, 164,  and  199) 
and  the  statutes  (573,  2742,  2788,  and  2825) 
nothing  which  sustains  this  contention, 
which,  if  correct,  would  lead  to  the  con- 
clusion that  all  structures  theretofore  law- 
fully placed  in  city  streets  by  water,  light, 
telephone,  railway,  and  other  public  utility 
companies  became  nuisances,  and  as  such 
were  removable  after  September,  1898,  to 
the  damage  of  the  community  at  large  and 
the  destruction  of  property  of  immense 
value  dedicated  to  public  purposes.  The 
general  repeal  of  all  special  privileges,  re- 
ferred to  in  tho  statute,  related  to  exclusive 
grants,  tax  exemptions,  monopolies,  and 
similar  immunities  (Ky.  Stat.  I  678;  Cov- 
ington V.  Kentucky,  178  tf.  S,  231,  48  L.  ed.! 

Q  679,  19  Sup.  Ct.  Rep.  883),  and  not  to  those 
g  corporate  powers  and  property  rights  needed 
•  and  conferred  in  order  to  enable  the  com- 
pany to  perform  the  duties  for  which  it 
had  been  organized.  For,  while  this  char- 
ter conferred  privileges,  it  also  created  ob- 
ligations in  favor  of  the  public,  and  no  at- 
tempt was  made  by  the  general  law  to 
repeal  the  rights  which  had  vested,  nor  to 
relieve  the  company  of  the  burden  which 
had  been  imposed. 

3.  The  provisions  of  the  Constitution  and 
statutes  relied  on  as  revoking  licenses  from 
municipalities,  or  as  conferring  power  upon 
cities  to  repeal  grants,  are  in  the  main 
prospective,  and  do  not  in  any  event  sup- 
port the  claim  that  the  general  council  can 
destroy  the  rights  granted  the  Ohio  Val- 
ley Telephone  Company,  whether  they  be 
treated  as  having  been  acquired  under  the 
charter  of  April  3,  1886,  or  under  the  ordi- 
nance of  August  17,  1886.  On  the  contrary, 
the  (Constitution  of  1891,  while  limiting  for 
the  future  the  power  to  sell  street  fran- 
chises, distinctly  protected  the  interests  of 
those  public-utility  companies  ''whose  char- 
ters have  been  heretofore  granted,  confer- 
ring such  rights,  and  work  has  in  good  faith 
been  begun  thereunder."  Inasmuch,  there- 
fore, as  the  charter  of  the  Ohio  Valley  Tele- 
phone Company  was  granted  and  as  the  ex- 
changes were  in  operation  before  the  adop- 
tion  of  the   Constitution,   that  company's 


rights  are  expressly  preserved  by  the  or- 
ganie  law  of  tiie  state. 

4.  The  Ohio  Valley  Company,  thus  owning 
the  right  to  use  the  streets  for  telephone 
purposes,  was  consolidated  on  January  27, 
1900,  into  the  Cumberland  Telephone  k  Tele- 
graph Company,  the  appellee,  and  the  lat- 
ter daims  that,  as  successor,  it  acquired  and 
now  holds  these  privileges.  This  is  denied 
by  the  city  on  the  ground  that  while  the 
statute,  then  of  force,  provided  for  the 
transfer  of  the  "property"  of  the  constitu- 
ent companies,  it  was  not  until  the  amend- 
ment of  1902  that  provision  was  made  by 
which  their  '^franchises"  could  pass  to  the 
consolidated  company.  ^ 

It  is  not  necessary  to  determine  whether  § 
that  amendment*was  intended  to  supply  an  * 
omission,  remove  a  doubt,  or  to  ratify  the 
transfer  and  use  under  this  and  prior 
mergers.  City  R.  Co.  v.  Citizens'  Street  R. 
Co.  166  U.  S.  569,  41  L.  ed.  1118,  17  Sup. 
Ct  Rep.  653.  For  while  franchises  to  be 
are  not  transferable  without  express  au- 
thority, there  are  other  franchises  to  have, 
to  hold,  and  to  use,  which  are  contractual 
and  proprietary  in  their  nature,  and  which 
confer  rights  and  privileges  which  can  be 
sold  wherever  the  company,  as  here,  has 
power  to  dispose  of  its  property.  In  the 
present  case  the  Ohio  Valley  Company  was 
by  its  charter  given  authority  to  mortgage 
and  dispose  of  franchises.  Among  those 
thus  held  was  the  right  to  use  the  streets 
in  the  city  for  the  purpose  necessary  in  con- 
ducting a  telephone  business.  Such  a  street 
franchise  has  been  called  by  various  names, 
— an  incorporeal  hereditament,  an  interest 
in  land,  an  easement,  a  right  of  way, — ^but^ 
howsoever  designated,  it  is  property.  De- 
troit V.  Detroit  Citizens'  Street  R.  Co.  184 
U.  8.  394,  46  L.  ed.  610,  22  Sup.  Ct.  Rep. 
410;  Louisville  City  R.  Co.  v.  Louisville, 
8  Bush,  415;  West  River  Bridge  Co.  v. 
Dix,  6  How.  507,  534,  12  L.  ed.  535,  546; 
Morristown  v.  East  Tennessee  Teleph.  (}o. 
53  C.  C.  A.  132,  115  Fed.  304,  307.  Being 
property,  it  was  taxable,  alienable,  and 
transferable;  and,  as  property,  passed  to 
the  Cumberland  Telephone  &  Telegraph 
Company  under  the  express  provisions  of 
the  Kentucky  statute,  which,  as  of  force 
in  1900,  declared  that  the  consolidated  com- 
pany should  be  "vested  with  all  the  prop- 
erty, business,  assets,  and  effects  of  the  con- 
stituent companies,  without  deed  or  trans- 
fer, and  bound  for  all  their  contracts  and 
liabilities." 

That  the  street  rights,  however  desig- 
nated, passed  to  the  Cumberland  Company, 
is  the  natural  and  obvious  construction  of 
the  act.  The  plant  and  property  of  a  tele- 
phone company  are  useless  when  dissevered 
from  the  streets,  and  there  would,  in  effect^ 
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luiTe  l>eeii  no  property  out  of  which  to  pay 

the  debts  or  with  whieh  to  perform  the  pub- 

n  lie  duties  imposed  if  the  street  rights  of  the 

^  constituent  companies  had  not  been  trans- 

*  f erred  by  the* statute  to  the  consolidated 
company.  The  Constitution  (§§  199  and 
200 ) ,  in  providing  for  the  incorporation  and 
consolidation  of  telephone  companies,  evi- 
dently contemplated,  as  did  the  statute, 
that  on  this  statutory  union  there  shoiild 
be  a  transfer  of  that  franchise,  right  of  way 
or  property,  which  alone  gave  value  to  the 
plant,  thereby  preserving  the  investment 
which  had  been  made  for  purposes  of  private 
gain  and  public  use.  The  city  itself  so  oon- 
strued  the  general  law,  and  thereupon  de- 
manded from  the  Cumberland  Company,  as 
•uccessor  of  the  Ohio  Valley  Company,  the 
bond  for  $50,000  called  for  in  the  ordinance 
of  August  17,  1886.  The  company,  in  pur- 
suance of  the  collateral  contract  contained 
in  the  ordinance,  and  of  the  requirements 
of  the  consolidation  statute,  carried  the  po- 
lice and  fire  wires  of  the  city  free  of  charge. 
With  the  knowledge  and  acquiescence  of  the 
city,  and  in  reliance  on  the  statutory  con- 
veyance of  the  street  rights,  the  Cumber- 
land Company,  at  an  expense  of  more  than 
a  million  dollars,  erected  many  new  poles, 
laid  additional  conduits,  and  strung  miles 
of  wire  in  extending  and  improving  the  tele- 
phone system.  This  action  of  the  council 
eould  not  enlai^  the  charter  grant,  but 
did  operate  to  estop  the  city  (Boone  County 
▼.  Burlington  ft  M.  River  R.  Co.  139  U.  8. 
693,  36  L.  ed.  322,  11  Sup.  Ct  Rep.  687), 
from  claiming  that  the  ordinance  was  in- 
operative, and  it  also  prevented  the  council 
from  denying  that  the  Cumberland  Company 
had  succeeded  to  every  right  and  obliga^ 
tion  of  the  Ohio  Valley  Company. 

5.  The  appellant  makes  the  further  con- 
tention that  its  general  demurrer  should 
have  been  sustained  and  the  bill  dismissed 
because  the  original  grant  of  street  rights, 
having  been  indefinite  as  to  time,  was  either 
void  ah  initio,  or  revocable  at  the  will  of  the 
general  council,  or  that  .it  expired  in  1893, 
when  (Ey.  Stat  S  2742)  Louisville  was  made 
^  a  city  of  the  first  class,  with  new  and  en- 
§  larged  power.    In  support  of  this  proposi- 

*  tion  numerous^decisions  are  cited,  in  some 
of  which  it  appeared  that  a  state  had  char- 
tered a  public-utility  corporation,  but  the 
eity.  by  ordinance,  had  given  an  exclusive 
or  perpetual  grant  of  a  street  franchise 
which  was  held  to  be  void,  because  made  in 
excess  of  the  statutory  power  possessed  by 
the  municipality.  In  others  the  company 
had  been  incorporated  for  thirty  years,  and 
the  street  right  was  held  to  have  been 
granted  only  for  that  limited  period.  In 
others,  it  was  decided  that  such  privileges 
terminated  with  the  corporate  existence  of 


the  municipality  through  whose  streets  tho 
rails  and  trada  were  to  be  laid.  Detroit 
Citizens'  Street  R.  Co.  v.  Detroit  R.  Co.  171 
U.  S.  48,  54,  43  Li.  ed.  67,  71,  18  Sup.  Ct 
Rep.  732;  St  Clair  County  Tump.  Co.  ▼. 
Ulinois,  96  U.  &  63.  24  L.  ed.  651;  Blair  v. 
Chicago,  201  U.  &  400,  50  L.  ed.  801,  26 
Sup.  Ct.  Rep.  427;  8  DilL  Mnn.  Corp. 
SS  1265-1269. 

None  of  these  deeisions  are  applieable  to 
a  case  like  the  present,  where  the  Ohio 
Valley  Telephone  Company,  with  a  per- 
petual charter,  has  received,  not  from  tbt 
municipality,  but  from  the  state  of  Ken- 
tucky, the  grant  of  an  assignable  right  to 
use  the  streets  of  a  city  whieh  remains  tha 
same  legal  entity,  although  by  a  later  sta^ 
ute  it  has  been  put  in  the  first  class  and 
given  greater  municipal  powers.  Vilas  ▼• 
Manila,  220  U.  S.  345,  361,  56  L.  ed.  491« 
497,  81  Sup.  Ct  Rep.  416. 

In  considering  the  duration  of  such  a 
franchise  it  is  necessary  to  consider  that  a 
telephone  system  cannot  be  operated  witi^ 
out  the  use  of  poles,  eonduits,  wires,  and 
fixtures.  These  structures  are  permanent 
in  their  nature  and  require  a  large  invest 
ment  for  their  erection  and  oonstruetion. 
To  say  that  the  right  to  maintain  these 
appliances  was  only  a  license,  whieh  eould 
be  revoked  at  will,  would  operate  to  mdlify 
the  charter  itself,  and  thus  defeat  the  state's 
purpose  to  secure  a  telephone  system  for 
public  use.  For,  manifestly,  no  one  would 
have  been  willing  to  incur  the  heavy  ex- 
pense of  installing  these  necessary  and  cost- 
ly fixtures  if  they  were  removable  at  wiU^ 
of  the  city,  and  the  utility  and  value  of  the  § 
entire* plant  be  thereby  destroyed.  Such  a* 
construction  of  the  charter  cannot  be  sup- 
ported, either  from  a  practical  or  technical 
standpoint 

This  grant  was  not  at  will,  nor  for  years, 
nor  for  the  life  of  the  eity.  Neither  was  it 
made  terminable  upon  the  happening  of  a 
future  event;  but  it  was  a  necessary  and 
integral  part  of  the  other  franchises  con- 
ferred upon  the  company,  all  of  which  were 
perpetual,  and  none  of  which  could  be  exer- 
cised without  this  essential  right  to  use 
the  streets.  The  duration  of  the  public 
business  in  which  these  permanent  struc- 
tures were  to  be  used,  the  express  provision 
that  franchises  eould  be  morl^ged  and  sold, 
the  nature  of  the  grant,  and  the  terms  of 
the  charter  as  a  whole,  compel  a  holding 
that  the  state  of  Kentucky  oonferred  upon 
the  Ohio  Valley  Telephone  Company  tbe 
right  to  use  the  streets  to  the  extent  aind 
for  the  period  necessary  to  enable  the  eom- 
pany  to  perform  the  perpetual  obligation  to 
maintain  and  conduct  a  tdephone  system 
in  the  city  of  Louisville.  Such  has  been 
the  uniform  holding  of  courts  construing 
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similar  grants  to  like  corporations.  Milhau 
▼.  Sharp  (1863)  27  N.  Y.  611,  84  Am.  Dec 
S14;  State,  Hudsoa  Teleph.  Co.,  Prosecutor, 
T.  Jersey  City,  49  N.  J.  L.  303,  60  Am.  Rep. 
619,  8  Atl.  123;  Mobile  v.  LouisvUle  &  N. 
R.  Co.  84  Ala.  122,  5  Am.  St.  Rep.  342,  4 
So.  106;  Seattle  v.  Columbia  &  P.  S.  R.  Co. 
6  Wash.  392,  33  Pac.  1048;  People  ex  rel. 
Woodhaven  Gaslight  Co.  v.  Deehan,  153  N. 
Y.  628,  47  N.  E.  787.  The  earlier  eases  are 
reviewed  in  Detroit  Citizens'  Street  R.  Co. 
T.  Detroit,  26  L.R.A.  667,  12  C.  C.  A.  365, 
22  U.  S.  App.  570,  64  Fed.  634,  which  was 
cited  with  approval  in  Detroit  v.  Detroit 
Citizens'  Street  R.  Co.  184  U.  S.  395,  46  L. 
9d.  610,  2S  Sup.  Ct  Rep.  410,  this  court 
there  saying  that  "where  the  grant  to  a 
corporation  of  a  franchise  to  construct  and 
operate  its  road  Is  not,  by  its  terms,  limited 
and  revocable,  the  grant  is  in  fee." 

The  right  to  conduct  a  telephone  exchange 
and  to  use  the  streets  of  the  city  of  Louis- 
rills,  which  had  been  vested  by  law  in  the 
CumJberland  Telephone  &  Telegraph  Com- 
0  pany,  could  not  be  impaired  or  forfeited  by 
^  an  ordinance  of  the  general  council;   nor 
*  had  it  expired  by  lapse*  of  time  or  under 
any  provision  of  law  when  the  bill  was  filed. 
The  Circuit  Court  properly  made  the  in- 
junction permanent,  and  its  decree  is  af- 
firmed. 


(224  U.  S.  632.) 

CROSS  LAKE  SHOOTING  AND  FISHING 
CLUB,  Plff.  in  Err., 

V. 

STATE  OF  LOUISIANA. 

GotTBTS  (I  282* )— Error  to  State  Court— 
FXDKBAL  Question  —  Impairing  Con- 
TBAOT  Obligations— Judicial  Decision. 

1.  Mere  errors  committed  by  a  state 
eourt  when  passing  upon  the  validity  and 
effect  of  a  contract  under  the  laws  in  ex- 
istence when  it  was  made  cannot  give  rise 
to  a  question  of  the  impairment  of  con- 
tract obligations,  reviewable  in  the  Federal 
Supreme  Court  by  writ  of  error,  where  no 
effect  has  been  given  to  any  subsequent  1^- 
islation,  even  though  the  rulings  are  not  in 
accord  with  prior  decisions,  on  the  faith  of 
which  the  rights  in  question  were  acquired. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  SS  820-824;    Dec.  Dig.   |  282.*] 

Courts  (J  282*)— Error  to  Stato  Court- 
Federal  Question  —  Iicpairino  Con- 
muLUT  Obligations. 

2.  A  decree  of  a  state  eourt  avoiding  a 
•onveyance  by  the  board  of  commissioners 
of  the  Caddo  levee  district  under  the  sup- 
posed authority  of  La.  Acts  1892,  No.  74, 
§  0,  on  the  ground  that  under  that  section, 
properly  construed,  the  board  had  no  au- 
thority to  sell  until  a  proper  instrument 
conveying  the  land  to  the  board  had  been 
duly  executed  by  the  proper  state  officers, 
does  not  give  effect  to  Acts  1902,  No.  171, 
repealing  the  earlier  act.  so  as  to  present 


a  ^estion  of  the  impairmenl  of  eontraet 

obligations,  reviewable  in  the  Fbderml  So- 

preme  Court  by  writ  of  error. 

rOd.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  19  820-824;    Dec  Dig.  9  282.^] 

[No.  46.] 

Argued  April  18,  1912.     Decided  May  1^ 

1912. 

IN  EBROR  to  the  Supreme  Court  of  tht 
State  of  Louisiana  to  review  a  Jud^ 
ment  which«  reversing  a  judgment  of  tha 
District  Court  fbr  the  Parish  of  Caddo,  ia 
that  state,  adjudged  the  state  to  be  the 
owner  of  land  theretofore  eonveyed  by  the 
board  of  commissioners  of  the  Caddo  levee 
district.  Dismissed  for  want  of  jnrisdio- 
tion. 

See  same  ease  below,  123  La.  208,  48  Be. 
89L 

The  faets  are  stated  In  the  opinion. 

Mssers.  Bdgar  H.  Farrar  and  John  IX 
Wilkinson  for  plaintiff  in  error. 

Mr.  Walter  Ghiion,  Attorney  General  of 
Louisiana,  and  Mr.  W.  P.  HMl  for  defend- 
ant in  error. 

Mr.  Justice  Van  Beranter  delivered  the 
opinion  of  the  court:  ^ 

This  was  a  suit  by  the  state  of  Louisiana  eo 
against  the«Cross  Lake  Shooting  and  Fish-  •. 
ing  Club,  te  recover  about  11,000  acres  ef 
land,  in  the  parish  of  Ckiddo,  in  that  states 
of  which  the  fishing  club  was  in  possession, 
and  to  which  it  was  asserting  title,  under 
a  sale  and  deed  made  to  its  remote  grantore 
by  the  board  of  commissioners  of  the  Caddo 
levee  district  Although  defeated  in  the 
district  court,  the  state  prevailed  in  the 
supreme  court,  and  there  obtained  a  final 
judgment  in  its  favor.  123  La.  208,  48 
So.  891.  The  fishing  club  has  brought  the 
case  here,  claiming  that  the  judgment  gave 
effect  to  a  state  law  which  impinged  upon 
the  contract  clause  of  the  Constitution  of 
the  United  States. 

The  facts  are  these:  By  aet  Na  74  of 
1892,  the  legislature  of  the  state  created 
the  Caddo  levee  district,  defined  its  bound- 
aries, vested  the  control  and  management 
of  its  affairs  in  a  board  of  commissioners, 
clothed  the  board  with  eorporate  powers, 
and  made  to  it  a  grant  of  state  lands  ia 
the  following  terms; 

*Sec  9.  Be  it  further  enacted,  etc.  That 
in  order  to  provide  additional  means  to 
carry  out  the  purposes  of  this  act,  and  to 
furnish  resources  to  enable  the  said  board 
to  assist  in  developing,  establishing,  and 
completing  the  levee  system  in  the  said 
district,  all  lands  now  belonging  or  that 
may  hereafter  belong  to  the  state  of  Louisi- 
ana, and  embraced  within  the  limits  of  the 


*For  other  cases  see  same  topic  ft  |  numbbb  In  Dec.  4  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
82  S.  C.-37. 
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1«VM  disiriel  m  kprela  eonttiiated,  shall 
be  and  the  lame  are  herebj  granted,  given, 
bargained,  donated,  eonveyed,  and  delivered 
unto  the  laid  board  of  eommlBsionerg  of  the 
Caddo  levee  district,  whether  the  said  lands 
or  parts  of  lands  were  originally  granted 
bj  the  Congress  of  the  United  States  to 
the  state  of  Louisiana^  or  whether  the  said 
lands  have  been  or  may  hereafter  be  for- 
feited, or  bought  in  by  or  for,  or  sold  to  the 
state  at  tax  sale  for  nonpayment  of  taxes; 
where  th^  state  has  or  may  hereafter  be- 
^  come  the  owner  of  lands  by  or  through  tax 
S  sales,    oonveyances    thereof    shall    only    be 

•  made  to  the  said  board  of  levee* commis- 
sioners after  the  period  of  redemption  shall 
have  expired;  provided,  however,  any  and 
all  former  owners  of  lands  which  have  been 
forfeited  to  purchasers  by  or  sold  to  the 
state  for  nonpayment  of  taxes  may  at  any 
time  within  six  months  next  ensuing  after 
the  passage  of  this  act  redeem  the  said 
lands  or  all  of  them  upon  paying  to  the 
treasurer  of  this  state  all  taxes,  costs,  and 
penalties  due  thereon,  down  to  the  date  of 
the  said  redemption;  but  such  redemption 
shall  be  deemed  and  be  taken  to  be  sales 
of  lands  by  the  state,  and  all  and  every  sum 
or  sums  of  money  so  received  shall  be  placed 
to  the  credit  of  the  Caddo  levee  district. 
After  the  expiration  of  the  said  six  months 
it  shall  be  the  duty  of  the  auditor  and 
register  of  the  state  land  office,  on  behalf 
of  and  in  the  name  of  the  state,  to  convey 
to  the  said  board  of  levee  commissioners 
by  proper  instruments  of  conveyance,  all 
lands  hereby  granted  or  intended  to  be 
granted  and  conveyed  to  the  said  board 
whenever,  from  time  to  time,  the  said 
auditor  or  register  of  the  state  land  office 
or  either  of  them  shall  be  requested  to  do 
so  by  the  said  board  of  levee  commissioners 
or  by  the  president  thereof,  and  thereafter 
the  said  president  of  the  said  board  shall 
cause  the  said  conveyances  to  be  properly 
recorded  in  the  recorder's  office  of  the  re- 
spective parishes  wherein  the  said  lands  are 
located,  and  when  the  said  conveyances  are 
so  recorded  the  title  to  the  said  lands,  with 
the  possession  thereof,  shsJl  from  tiience- 
lorth  vest  absolutely  in  the  said  board  of 
commissioners,  its  successors  or  grantees. 
The  said  lands  shall  be  exempted  from  taxes 
after  being  conveyed  to,  and  while  they  re- 
main in  the  possession  or  under  the  control 
of,  the  said  board.  The  said  board  of  levee 
commissioners  shall  have  the  power  and  au- 
thority to  sell,  mortgsge,  and  pledge,  or 
otherwise  dispose  of,  the  said  lands  in  such 
quantities,  and  at  such  times,  and  at  such 

^  prices,  as  to  the  board  may  seem  proper. 
m  But  sll  proceeds  derived  therefrom  shall  be 

•  deposited  in  the  state  treasury/to  the  credit 
of  the  Caddo  levee  district,  and  shall  be 


drawn  only  i^oii  the  wmrrmata  of  the  prsaK 
dent  of  said  board,  properly  atteotedt  as 
provided  in  this  act." 

The  lands  in  question  were  within  the 
district  so  created,  and  at  the  date  of  tho 
act  were  owned  by  the  state,  but  whether  it 
had  acquired  them  as  swamp  lands,  under 
the  legislation  of  Congress  (Acts  March  2, 
1849,  9  Stat  at  L.  352,  chap.  87;  September 
28,  1850,  9  Stat,  at  L.  519,  chap.  84),  or  as 
the  bed  of  what  was  a  navigable  lake  when 
the  state  was  admitted  into  the  Union  (see 
Pollard  V.  Hagan,  3  How.  212,  11  L.  ed. 
665),  is  left  uncertain.  For  present  pur^ 
poses,  however,  this  uncertainty  may  be 
disr^arded  and  the  state's  title  treated  as 
resting  on  the  swamp-land  grant  by  Con- 
gress,  as  was  claimed  by  the  fishing  club 
in  the  state  courts.  No  instrument  convey- 
ing the  lands  to  the  board  of  the  levee  dis- 
trict was  ever  executed  by  the  state  audi- 
tor or  the  register  of  the  state  land  office, 
or  recorded  in  the  recorder's  office  of  the 
parish.  But  in  1895  the  board  sold  and 
deeded  the  lands  to  the  remote  grantors  of 
the  fishing  club  for  the  agreed  price  of 
$1,100,  or  10  cents  per  acre,  which  was  de- 
posited in  a  bank  under  an  agreement  whero- 
by  it  would  be  payable  to  the  board  when- 
ever the  latter  should  perfect  the  title  by 
obtaining  a  conveyance  from  the  auditor 
and  register.  Such  a  conveyance  was  not 
obtained,  and  in  December,  1901,  the  gran- 
tees in  the  deed  requested  the  board  to 
complete  the  title,  and  in  that  connection 
offered  to  pay  $3,500  more  for  the  lands; 
whereupon  the  board  adopted  a  resolution 
accepting  the  offer,  and  authorizing  its 
president  to  take  proper  steps  to  perfect 
the  title.  But  it  does  not  appear  that  the 
additional  sum  was  either  paid  or  tendered 
or  that  anything  was  done  under  the  reso- 
lution. 

In  July,  1902,  the  legislature  of  the  state 
passed  an  act  (Laws  of  1902,  No.  171,  p. 
324)  authorising  the  register  of  the  state 
land  office  to  sell  these  lands  at  not  less 
than  $5  per  acre,  nor  in  greater  quantities 
than  320  acres  ^  to  any  one  person,  direct- 
ing that  the  proceeds  of  such  sales  be  placed 
to  the  credit  of  the  board  of  the  levee  dis- 
trict, and  containing  the  following  repeal- 
ing provision: 

''Section  4.  Be  it  further  enacted,  etc, 
that  act  No.  74  of  the  Acts  of  the  General 
Assembly  of  Louisiana  for  1892,  and  ad 
No.  160  of  the  Acts  of  1900,  be  and  the 
same  are  hereby  repealed  in  so  far  as  they 
may  in  any  way  whatever  affect  any  of  tho 
lands  described  herein,  the  same  never  hav- 
ing been  transferred  by  the  register  of  the 
state  land  office  and  the  stats  auditor,  nor 
either  of  them,  by  any  instrument  of  con- 
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vejance  from  the  state,  as  required  by  said 
act  to  complete  the  title  to  same." 

This  suit  was  brought  in  1906.  The  pe- 
tition made  no  mention  of  the  act  of  1902, 
but  proceeded  upon  the  theory,  among 
others,  that  imder  §  9  of  act  No.  74  of  1892, 
supra,  the  board  of  the  levee  district  was 
wholly  without  authority  to  sell  or  other- 
wise dispose  of  the  lands  until  a  proper  in- 
strument conveying  them  to  the  board  had 
been  executed  by  the  auditor  and  register 
and  duly  recorded  in  the  recorder's  office  of 
the  parish,  and  that,  as  no  such  instrument 
had  been  executed  or  recorded,  the  sale  and 
deed  by  the  board,  under  which  the  fishing 
elub  was  asserting  title,  were  unauthorized 
and  void.  The  answer,  whieh  was  also 
silent  respecting  the  act  of  1902,  alleged,  in 
substance,  that  the  act  of  1892  was  a  grant 
m  proesenti  of  the  lands,  and  operated  to 
transfer  them  to  the  board  of  the  levee  dis- 
trict without  any  conveyance  from  the  audi- 
tor and  register;  that  the  fishing  club's 
grantors  purchased  on  the  faith  of  that 
act;  and  that  to  permit  the  state  to  re- 
take the  lands  would  impair  the  obliga- 
tion of  its  contract  embraced  in  the  act. 

At  the  hearing  in  the  district  court, 
counsel  for  the  state  placed  some  reliance 
upon  the  act  of  1902,  but  the  court  ruled 
that  the  act  of  1892  was  a  grant  in  pra- 
^  tenti  of  all  lands  falling  within  its  terms 
S  other  than  those  acquired  through  tax  sales; 
•  that  the  provision  requiring  ^eonveyances 
from  the  auditor  and  register  related  only 
to  lands  acquired  through  such  sales;  that, 
as  the  lands  in  suit  had  not  been  acquired 
in  that  way,  the  sale  and  deed  by  the  board 
to  the  fishing  club's  grantors  were  author- 
ized and  valid,  even  although  there  was  no 
conveyance  from  the  auditor  and  register; 
and  that  the  rights  acquired  thereby  were 
not  devested  or  affected  by  the  subsequent 
act  of  1902.  The  record  does  not  disclose 
that  there  was  any  reliance  upon  that  act 
in  the  supreme  court,  and  yet  it  was  practi- 
cally conceded  in  argument  here  that  there 
was.  But,  whether  relied  upon  or  not,  the 
act  was  mentioned  in  the  statement  pre- 
ceding the  court's  opinion,  and  was  not 
otherwise  noticed  or  treated  as  a  factor  in 
the  decision.  The  court  held  that  the  act 
of  1892  was  not  a  grant  in  prceaenti;  that 
a  conveyance  from  the  auditor  and  register 
was  essential  to  invest  the  board  with  any 
disposable  title;  and  that,  in  the  absence  of 
such  a  conveyance,  the  sale  and  deed  by  the 
board  were  wholly  unauthorized  and  void. 
Upon  that  subject  the  court  said: 

"In  our  opinion,  the  levee  board  acquired 
no  title  to  the  lands  in  dispute  under  the 
act  of  1892,  because  no  deed  of  conveyance 
thereto  was  ever  executed  by  the  auditor 
and   register,  or  either   of  them,   and,   of 


course,  no  such  deed  wma  erer  recorded 
•  •  .  This  oonclusion  renders  it  unneces- 
sary to  consider  the  other  issues  presented 
by  the  pleadings,  .  .  .  and  it  is  wholly 
immaterial  whether  the  board  attempted  to 
sell  the  land  or  to  give  it  away,  or  whether 
it  received  an  amount  agreed  to  be  pai4, 
or  received  nothing.  Our  reasons  for  tSk 
conclusion  that  the  board  acquired  no  title, 
and  could  therefore  convey  none,  predicated 
on  the  admitted  fact  that  no  deed  of  con- 
veyance of  the  lands  in  question  has  ever 
been  executed  by  the  auditor  or  register,  are^ 
briefly,  as  follows:"  « 

Then,  after  proceeding  with  an  analysU  g 
and*interpretation  of  the  provisions  of  §  v  * 
of  the  act  of  1892,  it  was  further  said: 

"Upon  the  whole,  we  are  of  opinion  that 
the  law  in  question  is  susceptible  of  but 
one  interpretation,  i»  e.,  that  its  makers  in- 
tended that  disposable  title  to  all  lands 
granted  or  intended  to  be  granted  by  it 
should  vest  in  the  grantee  only  upon  regis- 
try, in  the  parishes  where  the  lands  lie,  of 
proper  instruments  of  conveyance  executed 
by  the  auditor  and  register  of  the  state 
land  office.  So  far  as  the  tax  lands  are 
concerned,  the  reason  for  thus  qualifying 
the  grant  is  obvious  enough*  •  •  •  As 
to  the  swamp  lands,  it  may  well  be  that 
in  many  instances  there  were  pending  un- 
settled claims  and  controversies  of  which 
the  land  office  was  advised,  with  whieh 
the  register  alone  was  qualified  to  deal,  and 
which  rendered  it  inadvisable  that  new  titles 
should  issue  save  to  the  knowledge  of  that 
officer.  But  whether  these  views  as  to  the 
reasons  which  inspired  the  law  be  correct 
or  not,  the  law  itself  is  plain,  and  it  has 
(in  effect)  twice  received  from  this  court 
the  interpretation  which  we  are  now  pla- 
cing on  it;  once  in  a  case  involving  lands 
formerly  constituting  the  bed  of  a  shallow 
lake,  and  again  in  a  case  involving  lands 
acquired  by  the  state  under  its  tax  laws." 

With  this  statement  of  the  case,  we  come 
to  consider  whether  it  presents  any  question 
under  that  clause  of  the  Constitution  which 
declares:  "No  state  shall  •  .  .  pass  any 
.  .  •  law  impairing  the  obligation  of  con- 
tracts." This  clause,  as  its  terms  dis- 
close, is  not  directed  against  all  impair- 
ment of  contract  obligations,  but  only 
against  such  as  results  from  a  subsequent 
exertion  of  the  legislative  power  of  the 
state.  It  does  not  reach  mere  errors  oom- 
mitted  by  a  state  court  when  passing  upon 
the  validity  or  effect  of  a  contract  under 
the  laws  in  existence  when  it  was  made. 
And  so,  while  such  errors  may  operate  to 
impair  the  obligation  of  the  contract,  thgy  ^ 
do  not  give  rise  to  a  Federal  questidn.  g 
But  when  the  state  court,* either  expressly* 
or  by  necessary  implication,  gives  effect  to  a 
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■iibMqiient  law  of  the  state  whereby  the 
obligation  of  the  contract  is  alleged  to  be 
impaired,  a  Federal  question  is  presented. 
In  such  a  case  it  becomes  our  dutj  to  take 
jurisdiction  and  to  determine  the  existence 
and  validity  of  the  eontracti  what  obliga- 
tions arose  from  it,  and  whether  they  are 
impaired  by  the  subsequent  law.  But  if 
there  be  no  such  law,  or  if  no  effect  be  given 
to  it  by  the  state  court,  we  cannot  take 
jurisdiction,  no  matter  how  earnestly  it  may 
be  insisted  that  that  court  erred  in  its  con- 
clusion respecting  the  validity  or  effect  of 
the  contract;  and  this  is  true  even  where  it 
is  asserted,  as  it  is  here,  that  the  judg- 
ment is  not  in  accord  with  prior  decisions 
on  the  faith  of  which  the  rights  in  question 
were  acquired.  Knox  v.  Exchange  Bank, 
12  Wall.  379,  383,  20  L.  ed.  414,  415;  Cen- 
tral Land  Co.  v.  Laidley,  159  U.  S.  103, 
111,  112,  40  L.  ed.  91,  94,  95,  16  Sup. 
Ct.  Rep.  80;  Bacon  v.  Texas,  163  U.  S. 
207,  220,  221,  41  L.  ed.  132,  137,  138, 
16  Sup.  Ct.  Rep.  1023;  Turner  v.  Wilkes 
County,  173  U.  S.  461,  43  L.  ed.  768,  19 
Sup.  Ct.  Rep.  464;  National  Mut  Bldg.  & 
L.  Asso.  V.  Brahan,  193  U.  S.  635,  647,  48 
L.  ed.  823,  828,  24  Sup.  Ct  Rep.  532; 
Louisiana  ex  rel.  Hubert  v.  Kew  Orleans, 
215  U.  S.  170,  175,  54  L.  ed.  144,  147,  30 
Sup.  Ct.  Rep.  40;  Fisher  v.  New  Orleans, 
218  U.  S.  438,  54  L.  ed.  1099,  31  Sup.  Ct. 
Rep.  57;  Missouri  &  K.  Interurban  R  Co. 
V.  O'Lathe.  222  U.  S.  187.  56  L.  ed.  156.  32 
Sup.  Ct  Rep.  47. 

It  is  most  earnestly  insisted  that,  even 
conceding  that  our  jurisdiction  is  as  re- 
stricted as  just  stated,  it  still  includes  the 
present  case,  because  the  decision  of  the 
state  court,  although  not  expressly  rested 
upon  the  act  of  1902,  by  necessary  impli- 
cation gave  effect  to  it;  and  in  support  of 
this  position  it  is  said  that,  but  for  that 
act,  the  state  could  not  have  maintained 
the  suit  But  we  do  not  understand  that 
the  state's  right  to  maintain  the  suit  was 
dependent  upon  that  act,  nor  do  we  per- 
eeive  any  reason  for  believing  that  the  act 
was  an  influential,  though  unmentioned,  fac- 
tor in  the  decision.  Under  the  construction 
given  to  the  act  of  1892  the  state  still  held 
the  title,  no  conveyance  having  been  made 
to  the  board  of  the  levee  district,  and,  of 
course,  the  right  to  maintain  the  suit  was 

^  appurtenant  to  the  title. 

«  *What  hr.s  been  said  sufficiently  demon- 
strates that  no  effect  whatever  was  given 
to  the  act  of  1902,  and  therefore  that  the 
ease  presents  no  question  under  the  con- 
tract clause  of  the  Constitution;  and,  as 
there  is  no  suggestion  of  the  presence  of  any 
other  Federal  question,  the  writ  of  error  is 
dismissed. 


(284  U.  8.  640.) 

LEVI  B.  GRITTS  et  aL,  Appts., 

▼. 

WALTER  L.  FISHER  Secretary  of  the  In* 
terior,  and  Franklin  MacVeagh,  Seer^ 
tary  of  the  Treasury. 

Indians    (§   13*) —Lands— Allotments— 
MiNOB  Ohildben. 

1.  Children  bom  to  enrolled  members  of 
the  Cherokee  tribe  after  September  1,  1902, 
though  expressly  excluded  by  the  act  of  July 
1,  1902  (32  Stat  at  L.  716,  chap.  1375), 
from  enrolment  or  participation  in  the  dis- 
tribution of  the  tribal  property,  were,  if 
living  on  March  4,  1906,  embraced  by  the 
provision  of  the  act  of  April  26,  1906  (34 
Stat,  at  L.  137,  148,  chap.  1876),  §  2,  as 
amended  by  the  act  of  June  21,  1906  (34 
Stat,  at  L.  325,  341,  chap.  3504),  for  tho 
enrolment  of  "children  who  were  minors 
living  March  4,  1906." 

[Ed.  Note.— For  other  cases,  see  Indians.  Gent. 
Dig.   S  30;     Dec.   Dig.   9   13.*1 

CoxsTrrrTTorTAL    Law    (g    93*)— Vested 
KiGHTS— India w  ALLcniENTs. 

2.  Vested  rights  of  members  of  the  Chero- 
kee tribe  living  on  September  1,  1902,  and 
enrolled  under  the  act  of  July  1,  1902,  to 
participate  in  the  allotment  and  distribu- 
tion of  the  remaining  tribal  lands  and 
funds,  were  not  destroyed, — ^their  individual 
allotments  not  being  affected, — by  the  pro- 
vision of  the  act  of  April  26,  1906,  §  2,  as 
amended  by  the  act  of  June  21,  1906,  for 
admitting  newly-born  members  of  the  tribe 
to  the  allotment  and  distribution  from 
which  they  were  ezeluded  by  the  earlier  act 
if  bom  after  September  1,  1902. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  §§  178,  177,  181-18B,  190,  192.  194, 
200,  213-224.  236;    Dec.  Dig.  {  93.*] 

[No.  89G.] 

Argued  January  10  and  11,  1912.    Decided 

May  13,  1912. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  aflirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  sustaining  a 
demurrer  to  and  dismissing  the  bill  in  a 
suit  to  enjoin  the  enrolment  of  children 
bom  to  enrolled  members  of  the  Cherokee 
tribe  after  September  1,  1902.    Affirmed. 

See  same  case  below,  37  App.  D.  C.  473. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  J.  Hemphill,  William  H« 
Robeson,  C.  0.  Calhoun,  and  Daniel  B* 
Henderson  for  appellants. 

Solicitor  General  Lehmann  for  appelleea. 

Mr.  William  W.  Hastings  for  the  Chero- 
kee Nation  as  amioua  curia. 
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*  Mr.  Justice  Van  Devanter  delivered  the  • 
<^inion  of  the  court: 

The   question   presented   for   decision   is 
this  ease  is  whether  children  born  to  en- 
rolled members   of  the   Cherokee   tribe  of 
Indians  after  September  1,  1902,  and  living 
'  on  March  4,  1906,  are  entitled  to  enrol- 
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meat  as  members  of  the  tribe,  and  to  par^ 
ticipation  in  the  allotment  and  distribu- 
tion of  its  lands  and  funds  now  being  made 
under  the  legislation  of  Congress.  The 
Secretary  of  the  Interior  and  the  Secretary 
of  the  Treasury,  who  are  respectively 
charged  with  important  duties  in  that  con- 
nection, have  taken  the  position,  and  are 
proceeding  upon  the  theory,  that  under 
the  acts  of  April  26,  1906,  and  June  21, 
1906,  infra,  the  right  of  the  controversy 
is  with  the  children;  and  the  purpose  of 
this  suit  is  to  test  the  accuracy  of  that 
position,  and,  if  it  be  held  untenable,  to 
enjoin  those  officers  from  giving  effect  to 
it.  The  suit  was  begun  in  the  supreme 
oourt  of  the  District  of  Columbia  in  1911, 
and  the  plaintiffs  are  three  Indian  mem- 
CI  bers  of  the  tribe,  duly  enrolled  as  such  as 
3  of  September  1,  1902,  under  the  act  of  July 
*  1,*.1902,  infra,  who  sue  on  behalf  of  them- 
selves and  all  others  similarly  situated. 
A  demurrer  to  the  bill  was  sustained  and 
a  decree  of  dismissal  entered,  which  was 
affirmed  by  the  court  of  appeals.  37  App. 
D.  C.  473.  An  appeal  brought  the  case 
here. 

During  the  last  twenty  years  Congress 
has  enacted  a  series  of  laws  looking  to 
the  allotment  and  distribution  of  the  lands 
and  funds  of  the  Five  Civilised  Tribes,  of 
which  the  Cherokee  tribe  Is  one,  among 
their  respective  members,  and  to  the  dis- 
solution of  the  tribal  governments.  An 
extended  statement  of  these  laws,  so  far 
as  they  concern  the  Cherokees,  as  also  of 
the  title  by  which  their  lands  and  funds 
have  been  held  and  of  the  relations  of  the 
tribe  and  its  members  to  the  United  States, 
will  be  found  in  Stephens  v.  Cherokee  Na- 
tion, 174  U.  S.  445,  43  L.  ed.  1041,  19 
Sup.  Ct.  Rep.  722;  Cherokee  Nation  v. 
Hitchcock,  187  U,  S.  294,  47  L.  ed.  183, 
23  Sup.  Ct.  Rep.  115;  Cherokee  Intermar- 
riage Cases,  203  U.  S.  76,  51  L.  ed.  96, 
27  Sup.  Ct.  Rep.  29;  United  States  ex  rel. 
Lowe  V.  Fisher,  223  U.  S.  95.  56  L.  ed.  — . 
82  Sup.  Ct.  Rep.  196,  and  Heckman  v. 
United  States,  224  U.  S.  413,  56  L.  ed.  — , 
82  Sup.  Ct  Rep.  424. 

Anterior  to  this  legislation  the  lands 
and  funds  belonged  to  the  tribe  as  a  com- 
munity, and  not  to  the  members  severally 
or  as  tenants  in  common.  The  right  of 
each  individual  to  participate  in  the  en- 
joyment of  such  property  depended  upon 
tribal  membership,  and  when  that  was  ter- 
minated by  death  or  otherwise  the  right 
was  at  an  end.  It  was  not  alienable  or 
descendible.  And  when  children  were  born 
into  the  tribe  they  became  thereby  mem- 
bers, and  entitled  to  all  the  rights  inci- 
dent to  that  relation.  Under  treaties  with 
the  United  States  the  tribe  maintained  a 


government  of  its  own,  with  legislative  and 
other  powers,  but  this  was  a  temporary 
expedient,  and  in  time  proved  inefficient 
and  unsatisfactory.  As  in  the  instance  of 
other  tribal  Indians,  the  members  of  this 
tribe  were  wards  of  the  United  States, 
which  was  fully  empowered,  whenever  it 
seemed  wise  to  do  so,  to  assume  full  con- 
trol over  them  and  their  affairs,  to  deter- 
mine who  were  such  members,  to  allot  and  ^ 
distribute  the  tribal  lands  and  funds  among  J 
^them,  and  to  terminate  the  tribal  govern-  • 
ment.  This  Congress  xmdertook  to  do.  The 
imdertaking  was  a  large  one  and  difficul- 
ties were  encountered.  The  first  legisla- 
tion was  largely  preliminary  and  experi- 
mental and  need  not  be  specially  noticed, 
because  no  material  change  in  the  situ»> 
tion  resulted  therefrom. 

The  act  of  July  1,  1902,  32  Stat,  at  L. 
716,  chap.  1376,  which  related  only  to  the 
Cherokees,  and  is  spoken  of  as  the  Cherokee 
agreement,  was  quite  comprehensive  and 
is  the  one  upon  which  the  plaintiffs  here 
rely.  It  made  provision  for  ascertaining 
who  were  members,  and  permanently  en- 
rolling them  (§§  25-30),  for  reserving  cer- 
tain of  the  tribal  lands  for  public  purposes 
(§  24),  for  appraising  the  other  lands 
(S§  9,  10),  and  for  allotting  in  severalty 
to  each  enrolled  member  land  equal  in 
value  to  110  acres  of  the  average  allottable 
lands  (§11).  It  declared  that  the  enrol- 
ment should  be  made  "as  of  September  !» 
1902,**  and  should  include  ''all  persons  then 
living^  and  entitled  to  enrolment  (§  25); 
that  "no  child  bom  thereafter"  should  be 
entitled  to  enrolment  or  "to  participate  in 
the  distribution  of  the  tribal  property^ 
(§  26) ;  that  during  the  months  of  Septem- 
ber and  October,  1902,  applications  could 
be  received  for  the  enrolment  of  infant 
children  bom  to  recognized  and  enrolled 
members  on  or  before  September  1  of  that 
year,  but  that  the  application  of  no  person 
whomsoever  for  enrolment  should  be  re- 
ceived after  October  31,  1902  (§  30) ;  that 
no  person  not  enrolled  should  be  entitled 
to  "participate  in  the  distribution  of  the 
common  property"  of  the  tribe,  and  those 
who  were  enrolled  should  "participate  in 
the  manner  set  forth"  in  the  act  ( §  31 ) ; 
that  the  enrolment  should  be  made  in  par- 
tial lists,  which,  when  approved  by  the 
Secretary  of  the  Interior,  were  to  consti- 
tute parts  of  the  final  roll  "upon  which 
allotment  of  land  and  distribution  of  other 
tribal  property"  should  be  made,  and  that  ^ 
when  lists  embracing  all  persons  lawfully  g 
entitled  to  enrolment  were « made  and  ap-  • 
proved,  the  roll  should  "be  deemed  com- 
plete" (§  29).  There  were  provisions  that 
"no  allotment  of  land  or  other  tribal  prop- 
erty" should  be  made  on  behalf  of  any  en- 
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rolled  person  dying  prior  to  September  1, 
1902,  but  that  his  right  in  the  lands  or 
other  tribal  property  should  be  deemed  ex- 
tinguished ( §  31 ) ;  and  that  if  any  en- 
rolled person  should  die  after  September 
1,  1902,  and  before  receiving  his  allotment, 
the  lands  to  which  he  would  have  been  en- 
titled if  living  should  be  allotted  in  his 
name,  and  should,  ''with  his  proportionate 
■hare  of  other  tribal  property/'  descend  to 
his  heirs  (§  20).  The  act  declared  that 
the  tribal  government  should  not  continue 
longer  than  March  4,  1906  (S  63),  directed 
the  payment  in  full,  out  of  the  tribal  funds, 
of  the  lawful  indebtedness  of  the  tribe  in- 
curred up  to  the  time  of  its  dissolution, 
and  authorized  a  pro  rata  distribution, 
among  the  enrolled  members,  of  the  tribal 
funds  remaining  after  the  dissolution  of 
the  tribal  government  and  the  payment  of 
its  indebtedness  (§§  66,  67).  But  it  made 
no  specific  provision  for  the  distribution 
or  disposal  of  tribal  lands  remaining  after 
the  prescribed  reservations  and  allotments 
were  made. 

But  the  tribal  government  was  not  dis- 
solved on  March  4,  1906.  By  joint  resolu- 
tion of  March  2,  1906,  Congress  provided 
that  the  tribal  existence  and  the  tribal 
government  should  continue  until  all  prop- 
etty  of  the  tribe,  or  the  proceeds  thereof, 
should  be  distributed  among  the  Individ- 
ual members  (34  Stal  at  L.  822) ;  and  by 
the  act  of  April  26,  1906,  they  were  fur^ 
ther  continued  until  otherwise  provided  by 
law  (34  Stat,  at  L.  137,  148,  chap.  1876). 
On  those  dates  the  work  contemplated  by 
the  act  of  July  1,  1902,  had  not  been  com- 
pleted. Some  of  the  applications  for  en- 
rolment, received  within  the  time  pre- 
scribed in  the  act,  had  not  been  acted  up- 
on; some  of  the  enrolled  members  had  not 
selected  their  allotments,  and  litigation 
10  ^as  pending  which  involved  the  rights  of 
2  dbme  who  had  been  enrolled  and  of  others 
*  ^hoee  applications  were  awaiting  •action. 
fii  addition  to  this,  some  who  otherwise 
were  entitled  to  enrolment  had  filed  appli- 
cations therefor  after  the  time  prescribed, 
and  the  tribal  council  of  the  Cherokees  had 
requested  that  children  born  after  Septem- 
ber 1,  1902,  and  before  March  4,  1906,  who, 
but  for  the  limitation  in  the  act  of  July  1, 
1902,  would  be  entitled  to  participate  in 
the  allotment  and  distribution  of  the  tribal 
lands  and  moneys  equally  with  members 
bom  prior  thereto,  be  admitted  to  sudi  par- 
ticipation, if  possible,  and  if  that  could 
not  be  done,  that  each  child  bom  between 
those  dates  be  given  a  sum  of  money  suf- 
ficient to  place  him,  as  far  as  possible,  on 
an  equal  footing  with  the  others. 

The  act  of  April  26,  1906,  unlike  that 
of  July  1,  1902,  was  not  limited  to  the 


Cherokees,  but  it  did  in  express  terms  in- 
clude them.  By  its  28th  section  it  con- 
tinued the  tribal  existence  and  the  tribal 
government,  as  just  indicated;  by  its  1st 
section  it  authorized  the  enrolment  of  a 
class  of  persons  whose  applications  there- 
for were  made  prior  to  December  1,  1905, 
and  were  not  allowed  solely  because  not 
made  in  time;  and  by  its  2d  section,  as 
amended  June  21,  1906  (34  Stat,  at  It, 
325,  341,  chap.  3504),  it  provided  as  fol- 
lows: 

"That  for  ninety  days  after  approval 
hereof  applications  shall  be  received  for 
enrolment  of  children  who  were  minors 
living  March  fourth,  nineteen  himdred  and 
six,  whose  parents  have  been  enrolled  as 
members  of  the  Choctaw,  Chickasaw,  Chero- 
kee, or  Creek  tribes,  or  have  applications 
for  enrolment  pending  at  the  approval 
hereof,  and  for  the  purpose  of  enrolment 
under  this  section  illegitimate  children 
shall  take  the  status  of  the  mother,  and 
allotments  shall  be  made  to  children  so 
enrolled.  If  any  citizen  of  the  Cherokee 
tribe  shall  fail  to  receive  the  full  quantity 
of  land  to  which  he  is  entitled  as  an  al- 
lotment, he  shall  be  paid  out  of  any  of 
the  funds  of  such  tribe  a  sum  equal  to 
twice  the  appraised  value  of  the  amount  ^ 
of  land  thus  deficient.  .  .  .  Provided,  J 
*.That  the  rolls  of  the  tribes  affected  by  this  • 
act  shall  be  fully  completed  on  or  before 
the  fourth  day  of  March,  nineteen  hundred 
and  seven,  and  the  Secretary  of  the  In- 
terior shall  have  no  jurisdiction  to  approve 
the  enrolment  of  any  person  after  said 
date:  Provided  further.  That  nothing 
herein  shall  be  construed  so  as  hereafter 
to  permit  any  person  to  file  an  application 
for  enrolment  or  to  be  entitled  to  enrol- 
ment in  any  of  said  tribes,  except  for  mi- 
nors, the  children  of  Indians  by  blood,  or 
of  freedmen  members  of  said  tribes,  •  •  • 
as  herein  otherwise  provided." 

By  its  16th  and  17th  sections  it  further 
provided  that  after  the  making  of  the  al- 
lotments provided  for  in  that  and  other 
acts,  the  residue  of  the  lands,  not  reserved 
or  otherwise  disposed  of,  should  be  sold 
by  the  Secretary  of  the  Interior,  and  the 
proceeds  deposited  in  the  United  States 
Treasury  to  the  credit  of  the  tribe, '  to- 
gether with  moneys  arising  from  other 
sources,  and  that  thereafter,  and  when  all 
the  jiut  charges  against  the  tribal  funds 
should  be  deducted  therefrom,  the  remain- 
ing funds  should  be  distributed  per  oapitm 
to  the  members  then  living  and  to  ths 
heirs  of  deceased  members  named  in  tho 
finally  approved  rolls. 

The  controversy  here  arises  out  of  tho 
provision  in  §  2  of  the  act  of  April  26, 
1906,  as  amended  June  21  following,  for 
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tlie  esntaunl  of  "cKUrai  wtn  mm  nl- 
mn  living  Mftnla  4,  lOiM^"  whkfa  Ite  d»- 
fendante  regard  as  iacfciding  ebildiwi  bom 
alter  September  1,  1902,  and  liTing  on 
March  4»  1900.  Tht  appellaota  oonteady 
first,  that  it  does  not  includo  children  bom 
after  September  1,  1002,  but  only  such  as 
were  bem  prior  to  that  date,  and  for  whom 
no  application  for  enrolment  was  made 
within  the  time  limited  by  the  aot  of  July 
1,  1902;  that  is,  on  or  beiors  October  31, 
1902;  and,  second,  that  if  it  does  include 
I.  diildren  bom  after  September  1,  1902,  it 
2  arbitrarily  takes  from  the  appellants  and 
•  others  similarly  situated  property  •  which 
is  theirs  and  gi^es  it  to  others,  and  ther^ 
fore  is  violative  of  due  process  of  law.  The 
last  contention  rests  upon  another,  vw^ 
that  the  act  of  July  1,  1902,  vested  in  the 
members  living  on  September  1,  1902,  who 
were  enrolled  under  that  act,  an  absolute 
right  to  receive  all  lands  of  the  tribe  not 
reserved  or  allotted  thereunder,  and  all 
funds  of  the  tribe  not  used  in  the  payment 
of  tribal  debts. 

We  are  unable  to  assent  to  the  first  con- 
tention. The  provision  in  question  says 
^ohildren  who  were  minors  living  March 
4,  1906,"  and  those  words  as  naturally  and 
aptly  embrace  children  born  after  as  before 
September  1,  1902.  Had  it  been  intended, 
as  is  claimed,  merely  to  extend  the  time 
for  fillDg  applications  on  behalf  of  children 
living  on  September  1,  1902,  and  therefore 
born  on  or  before  that  date,  it  is  reasonable 
to  believe  that  other  words  more  appro- 
priate to  the  occasion  would  have  been 
used.  Why  say  'living  March  4,  1906,"  if 
as  to  these  children  the  prior  requirement 
expressed  in  the  words  "living  on  September 
1,  1902/'  was  not  to  be  affected?  Besides, 
the  Cherokee  tribal  council,  as  also  the 
Chickasaw  legislature  (see  H.  R.  Doc.  No. 
455,  59th  Cong.,  Ist  Sees.),  had  asked  that 
provision  be  made  for  the  enrolment  of 
children  born  up  to  March  4,  1906,  and 
that  would  shed  some  light  on  the  provi- 
sion were  its  meaning  uncertain.  But  it 
does  not  aeem  to  have  been  regarded  as 
uncertain  by  those  charged  with  its  enforce- 
ment, nor  by  the  courts  below.  On  the 
contrary,  they  treated  it  as  plainly  in- 
eluding  children  bom  after  September  1, 
1902,  and  we  think  that  is  the  right  view 
of  it. 

We  come,  then,  to  the  second  contention. 
It  Is  not  proposed  to  disturb  the  individ- 
ual allotments  made  to  members  living 
September  1,  1902,  and  enrolled  under  the 
act  of  1902,  and  therefore  we  are  only  con- 
cerned with  whether  children  born  after 
September  1^  1902,  and  living  on  March  4, 
1906,  should  be  excluded  from  the  allot- 
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requirad  that  they  ba^ozehided,  and  tka* 
legialatiom  in  1904,  tm  we  have  seen,  pro- 
vides for  tksir  kiclaa&on.  It  is  ooncedod, 
and  properly  so,  thai  ttio  late  legislation 
is  valid  and  oontrolling  unless  it  impairs 
or  destroys  rights  which  the  aot  of  1902 
vested  in  mambsrs  Hring  September  1, 1902, 
and  enrolled  under  that  act.  As  has  been 
indicated,  their  individual  allotments  are 
not  affected.  Bat  It  is  said  that  the  ael 
of  1902  contemplated  that  they  alone 
should  receive  allotments  and  be  the  par- 
ticipants in  the  distribution  of  the  re- 
maining lands,  and  also  of  the  funds,  of 
the  tribe.  No  doubt  such  was  the  purport 
of  the  act.  But  that,  in  our  opinion,  did 
not  confer  upon  them  any  vested  right 
such  as  would  disable  Congress  from  thero- 
after  making  provision  for  admitting  new- 
ly-born members  of  the  tribe  to  the  allot- 
ment and  distribution.  The  difficulty  with 
the  appellants'  contention  is  that  it  treats 
the  act  of  1902  as  a  contract,  when  "it 
is  only  an  act  of  Congress,  and  can  have 
no  greater  effect."  Cherokee  Intermarriage 
Cases,  203  U.  8.  76,  93,  61  L.  ed.  96,  103, 
27  Sup.  CI  Rep.  29.  It  was  but  an  exer- 
tion of  the  administrative  control  of  the 
government  over  the  tribal  property  of  tri- 
bal Indians,  and  was  subject  to  change  by 
Congress  at  any  time  before  it  was  car- 
ried into  effect  and  while  the  tribal  rela- 
tions continued.  Stephens  v.  Cherokee  Na- 
tion, 174  U.  S.  446,  488,  43  L.  ed.  1041, 
1056,  19  Sup.  Ct  Rep.  722;  Cherokee  Na- 
tion V.  Hitchcock,  187  U.  S.  294,  47  L.  ed. 
183,  23  Sup.  Ct  Rep.  116;  Wallace  v. 
Adams,  204  U.  S.  415,  423,  51  L.  ed.  547, 
551,  27  Sup.  Ct.  Rep.  363.  It  is  not  to  bo 
overlooked  that  those  for  whose  benefit  tho 
change  was  made  in  1906  were  not  stran- 
gers to  the  tribe,  but  were  children  born 
into  it  while  it  was  still  in  existence,  and 
while  there  was  still  tribal  property  where- 
by they  could  be  put  on  an  equal,  or  ap- 
proximately equal,  plane  with  other  mem- 
bers. The  council  of  the  tribe  asked  that 
this  be  done,  and  we  entertain  no  doubt 
that  Congress,  in  acceding  to  the  request^ 
was  well  within  its  power* 
Decree  affirmed. 


{224  u.  8.  aft.) 
JAMBS  H.  GRAHAM,  Plff.  in  Err., 

V. 

8TATB  OF  WEST  VIROINIA« 

CoNsnTxnTONAL  Law  (|  270*)— Dub  Pro- 
CBBB    OF    Law  —  PtmisHiira    Habitual 

CBZiaiTALS. 

1.  A  former  convict  is  not  denied  duo 
process  of  law  by  bringing  him,  after  con- 
viction, before  the  court  of  another  county 
in    a    separate   proceeding   instituted   con- 
ment  and  distribution.     The  act  of  1902  '  formably  to  W.  Va.  Code,  chap.  165,  §S  l-6» 


«For  other 
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by   information   eharging   him   with   prior 

conTlctions,  which  were  not  alleged  in  the 

indictment  on  which  he  was  last  tried  and 

oonTicted,  and,  on  the  finding  of  the  jurj 

that  he  was  the  former  convict,  sentencing 

him   to   the   additional    punishment   which 

chap.  152,  §§  23,  24,  in  such  cases  prescribes. 

[Ed.  Note.— For  other  cases,  see  Oonstltntlonal 
Law,  Cent.  Die.  8  758;    Dec.  Dig.  8  270.*] 

Constitutional  Law  (§  250*)— Equal 
Protection  op  the  Laws  —  Funishiwg 
Habitual  Criminals. 

2.  Bringing  a  convict  after  judgment  be- 
fore the  court  of  another  county  in  a  aepar 
rate  prooeedinff  instituted  coniormably  to 
W.  Va.  Code,  chap.  165,  §§  1-^,  by  informa- 
tion charging  him  with  prior  convictions 
which  were  not  alleged  in  the  indictment  on 
which  he  was  last  tried  and  convicted,  and» 
on  the  finding  of  the  jury  that  he  was  t^ 
former  convict,  sentencing  him  to  the  ad- 
ditional punishment  which  chap.  162,  §§  23, 
24,  in  such  cases  prescribes,  does  not  deny 
him  the  equal  protection  of  the  laws  because 
d  the  difference  in  procedure  between  the 
case  where  the  fact  of  former  conviction  fai 
alleged  in  the  indictment  and  determined 
by  the  jury  on  the  trial  of  the  charge  of 
crime,  and  the  case  where  it  is  charged  in 
the  information,  and  determined  by  a  jury 
in  a  proceeding  thereby  instituted. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dl«.  99  711-718;    Dec.  Dig.  9  260.*] 

Cbiminal  Law  (§  163*)— Former  Jbop- 
ABpT— Punishing  Habitual  Criminal. 

3.  A  former  convict  is  not  placed  twice  in 
jeopardy  by  brinffing  him  after  conviction 
before  tne  court  of  another  county  in  a  sepa- 
rate proceeding  instituted  conformably  to 
W.  Va.  Code,  chap.  166,  §§  1-6,  by  informa- 
tion charging  him  with  prior  convictions 
which  were  not  alleged  in  the  indictment 
on  which  he  was  last  tried  and  convicted, 
and,  on  the  finding  of  the  jury  that  he  was 
the  former  convict,  sentencing  him  to  the 
additional  punishment  which  chap.  162, 
§§  23,  24,  in  such  cases  prescribes. 

[Ed.  Note.— For  other  caseB,  see  Criminal 
Law,  Cent.  Dig.  fi  288;    Dec.  Dig.  8  163.*] 

Constitutional  Law  (j  206*)— Privileg- 
es AND  Immunities— PuNisHiNa  Habit- 
XTAL  Criminal. 

4.  None  of  the  privileges  or  immunities 
of  a  former  convict  as  a  citizen  of  tiie 
United  States  are  abridged  by  bringing  him^ 
after  conviction,  before  the  eoui%  of  an- 
other county  in  a  separate  proceeding  in- 
stituted conformably  to  W.  va.  Code,  chap. 
165,  §§  1-5,  by  information  eharging  him 
with  prior  convictions  which  were  not  al- 
leged in  the  indictment  on  which  he  was 
last  tried  and  convicted,  and,  on  the  finding 
of  the  jury  that  he  was  the  former  convict, 
sentencing  him  to  the  additional  punish- 
ment which  chap.  162,  §§  23,  24,  in  such 
eases  prescribes. 

TEd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  99  626-648;    Dec.  Dig.  8  206.*] 

Cbiminal  Law  (8  1213*)— Cruel  and  Un- 
usual Punishment  —  Habitual  Crimi- 
nals. 

6.  Cruel  and  unusual  punishment  is  not 
Inflicted  upon  a  former  convict  by  bringing 
him,  after  conviction,  before  the  court  of 


another  county  in  a  separate  proceeding  in- 
stituted conformably  to  W.  Va.  Code,  chap. 
165,  §§  1-^,  by  information  eharging  him 
with  prior  convictions  which  were  not  al* 
leged  in  the  indictment  on  which  he  was 
last  tried  and  convicted,  and,  on  the  finding 
of  the  jury  that  he  was  the  former  convict, 
sentencing  him  to  the  additional  puniiJft- 
ment  which  chap.  162,  §§  23,  24,  in  such 
cases  prescribes. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  SKM-SSOS;    Dee.  Dig.  |  ISlS.*] 

[No.  721.] 

Argued  April  17,  1912.     Decided  May  19, 

1912. 

IN  ERROR  to  the  Supreme  Court  of  Ap* 
peals  of  the  State  of  West  Virginia  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  of  MarshiJl 
County,  in  that  state,  sentencing  an  habitual 
criminal  to  imprisonment  for  life.  Affirmed. 

See  same  case  below,  68  W.  Va.  248,  «-« 
L.R.A.(N.S.)  — ,  69  S.  K  1010. 

The  jfacts  are  stated  in  the  opinion. 

Messrs.  D.  W.  Baker,  Frank  J.  Hogao, 
Everett  F.  Moore,  and  D.  B.  Evans  for 
plaintiff  in  error. 

Mr.  William  O.  Cfonley,  Attorney  Gen- 
eral of  West  Virginia,  for  defendant  in  er- 

mr. 

o 
ei 

*Mr.  Justice  Hngbes  delivered  the  opin*  • 

ion  of  the  court: 

In  April,  1898,  the  plaintiff  in  error, 
James  H.  Qraham,  then  known  as  John  H* 
Batliff,  was  indicted  for  grand  larceny  in 
Pocahontas  county.  West  Virginia*  pleaded 
guilty,  and  was  sentenced  to  the  peniten* 
tiary  for  two  years.  In  April,  1901,  under 
the  name  of  Ratliff,  he  was  indicted  for 
burglary  in  Pocahontas  county.  West  Vir- 
ginia, pleaded  guilty,  and  was  sentenced  to 
the  penitentiary  for  ten  years.  In  Oc- 
tober, 1906,  he  was  granted  a  parole  by  the 
governor  of  West  Virginia  upon  condition 
that  he  should  pursue  the  course  of  a  law-  ^ 
abiding  citizen.  In  September,  1907,  under  g 
the  name  of  John  H.  Graham,  alias* J.  H.* 
Gray,  he  was  indicted  in  Wood  countyT  West 
Virginia*  for  grand  larceny,  pleaded  guilty, 
and  was  sentenced  to  the  penitentiary  for 
five  years. 

In  February,  1908,  the  prosecuting  attor- 
ney for  Marshall  county,  in  which  the  peni- 
tentiary was  located,  presented  an  informa- 
tion to  the  circuit  court  of  that  county, 
alleging  that  the  convict  Graham  was  the 
same  man  who  had  twice  before  been 
convicted  as  above  stated.  Graham  was 
brought  before  the  court,  and  pleaded  that 
he  was  not  the  same  person.  Later  he  with- 
drew his  plea,  moved  to  quash  the  infor- 
mation, and  on  denial  of  the  motion  ro* 


•For  other  cases  see  same  topic  ft  9  humbme  In  Dec  it  Am.  Diss.  U07  to  date,  tt,  Rep'r  Indexse 
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Hewed  the  plea.  A  Jury  was  called,  and 
after  hearing  eTidence  for  the  prosecutor  the 
defendant  offering  none,  returned  a  verdict 
identifying  him  as  the  person  previously 
eoBTicted.  Thereupon  the  defendant  moved 
for  arrest  of  judgment  upon  the  ground 
that  the  proceeding  was  Im  violation  of 
the  Constitution  of  the  states  sjid  also  con- 
trary to  the  6th  and  14th  Amendments  of 
the  Constitution  of  the  United  States.  The 
motion  was  overruled  and  the  court  sen- 
tenced the  prisoner  to  confinement  in  the 
penitentiary  for  life.  The  judgment  was  af- 
firmed hy  the  supreme  court  of  appeals  of 
West  Virginia.  68  W.  Va.  248,  —  L.R.A. 
(N.S.)  — ,  69  S.  K  1010.  And  the  case 
eomes  here  on  error. 

The  proceeding  was  taken  under  §1  1  to  6 
•f  chapter  166  of  the  Code  of  West  Vir- 
ginia, which  are  as  follows: 

''I.  All  criminal  proceedings  against  con- 
victs in  the  penitentiary  shall  be  in  the 
circuit  court  of  the  county  of  Marshall. 

"2.  When  a  prisoner  convicted  of  an 
offense,  and  sentenced  to  confinement  there- 
for in  the  penitentiary,  is  received  therein, 
if  he  was  before  sentenced  to  a  like  punish- 
ment, and  th^  record  of  his  conviction  does 
not  show  that  he  has  been  sentenced  under 
H  the  23d  or  24th  section  of  chapter  152, 
g  the  superintendent  of  the  penitentiary  shall 
*  givs*information  thereof,  without  delay,  to 
the  said  circuit  court  of  the  county  of  Mar- 
shall, whether  it  be  alleged  or  not  in  the 
indictment  on  which  he  was  so  convicted, 
that  he  had  been  before  sentenced  to  a  like 
punishment. 

''3.  The  said  court  shall  cause  the  convict 
to  be  brought  before  it,  and  upon  an  infor- 
mation filed,  setting  forth  the  several 
records  of  conviction,  and  alleging  the  iden- 
tity of  the  prisoner  with  the  person  named 
in  each,  shall  require  the  convict  named  to 
say  whether  he  is  the  same  person  or  not. 

''4.  If  he  say  he  is  not,  or  remain  silent, 
his  plea,  or  the  fact  of  his  silence,  shall  be 
entered  of  record,  and  a  jury  shall  be  em- 
paneled to  inquire  whether  the  convict  is 
the  same  person  mentioned  in  the  several 
records. 

"6.  If  the  jury  find  that  he  is  not  the 
same  person,  he  shall  be  remanded  to  the 
penitentiary;  but  if  they  find  that  he  is 
the  same  person,  or  if  he  acknowledge  in 
open  court,  after  being  duly  cautioned,  that 
he  is  the  same  person,  the  court  shall 
sentence  him  to  such  further  confinement  as 
is  prescribed  by  chapter  162,  on  a  second  or 
third  conviction,  as  the  case  may  be.'' 

The  provisions  of  §§  23  and  24  of  chapter 
162,  to  which  the  above  statute  refers,  are: 

"23.  When  any  person  in  convicted  of  an 
offense  and  sentenced  to  confinement  there- 
lor  in  the  penitentiary,  and  it  is  alleged 


in  the  indictment  on  which  he  is  eonvieted^ 
and  admitted,  or  by  the  jury  foimd,  that 
he  had  been  before  senteneed  in  the  Umited 
States  to  a  like  punishment,  he  shall  be 
senteneed  to  be  confined  five  years  in  addi- 
tion to  the  time  to  whieh  he  is  or  would  be 
otherwise  sentenced." 

"24.  When  any  such  convict  shall  have 
been  twice  before  sentenced  in  the  United 
States  to  confinement  in  a  penitentiary,  he 
shall  be  sentenced  to  be  eonfined  in  the  ^ 
penitentiary  for  life."  g 

*  These  statutes  were  derived  from  the  lawa  • 
which  were  in  force  in  Virginia  before  West 
Virginia  was  created,  and  formed  part  of 
the  Code  of  Virginia  of  1860,  chap.  199, 
which  in  turn  had  been  taken  from  the  Code 
of  1849,  chap.  199. 

The  plaintiff  in  error  ehallenges  the  valid- 
ity of  the  legislation  and  the  proceedings 
which  it  authorized,  upon  the  groimds:(l) 
that  he  has  been  deprived  of  his  liberty 
without  due  process  of  law;  (2)  that  he  has 
been  denied  the  equal  protection  of  the 
laws;  (3)  that  his  privileges  and  immuni- 
ties as  a  citizen  of  the  United  States  have 
been  abridged,  and  that  he  has  been  denied 
his  immunity  from  double  jeopardy;  and 
(4)  that  cruel  and  unusual  pimishment  has 
been  inflicted. 

1.  The  propriety  of  inflicting  severer 
punishment  upon  old  offenders  has  long  been 
recognized  in  this  country  and  in  England* 
They  are  not  punished  the  second  time  for 
the  earlier  offense,  but  the  repetition  of 
criminal  conduct  aggravates  their  guilt  and 
justifles  heavier  penalties  when  they  are 
again  convicted.  Statutes  providing  for 
such  increased  punishment  were  enacted  in 
Virginia  and  New  York  as  early  as  1796 
and  in  Massachusetts  in  1804;  and  there 
have  been  numerous  acts  of  similar  import 
in  many  states.  This  legislation  has  uni- 
formly been  sustained  in  the  state  courts 
(Ross's  Case,  2  Pick.  166,  170;  Plumbly  v. 
Com.  2  Met.  413,  416;  Com.  v.  Richardson, 
176  Mass.  202,  206,  65  N.  E.  988;  Rand  v. 
Com.  9  Gratt.  740,  741;  King  v.  Lynn,  90 
Va.  346,  347,  18  S.  E.  439;  People  v.  Stan- 
ley, 47  Cal.  114,  17  Am.  Rep.  401;  People 
V.  Coleman,  146  Cal.  609,  79  Pac.  283; 
Ingalls  V.  SUte,  48  Wis.  647,  4  N.  W.  785; 
Ma^uire  v.  State,  47  Md.  486;  State  v. 
Austin,  113  Mo.  538,  21  S.W.  31),  and  it 
has  been  held  by  this  court  not  to  be  re- 
pugnant to  the  Federal  Constitution* 
Moore  v.  Missouri,  169  U.  S.  673,  40  L.  ed> 
301,  16  Sup.  Ct.  Rep.  179;  McDonald  v. 
Massachusetts,  180  U.  S.  311,  46  L.  ed.  642, 
21  Sup.  Ct.  Rep.  389. 

In  the  McDonald  Case,  the  statute  (Mass.  ^ 
Stat.  1887,  chap.  436,  §  1)   provided  that  g 
whenever  one  had  been  twice  •convicted  el  * 
crime  and  conmiitted  to  prison  ia 
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chusettfl,  or  in  any  other  state,  he  should, 
upon  oonviction  of  a  subsequent  felony,  be 
deemed  to  be  an  "habitual  criminal,"  and 
should  be  punished  by  imprisonment  for 
twenty-fiye  years.  In  delivering  the  opin- 
ion of  the  eourt,  Mr.  Justice  Gray  said  (p. 
812): 

'The  fundamental  mistake  of  the  plain- 
tiff in  error  is  his  assumption  that  the 
judgment  below  imposes  an  additional  pun- 
ishment on  crimes  for  which  he  had  already 
been  conyicted  and  punished  in  Massachu- 
setts and  in  New  Hampshire. 

"But  it  does  no  such  thing.  •  •  .  The 
punishment  is  for  the  new  crime  only,  but 
is  the  heavier  if  he  is  an  habitual  criminal. 
.  •  •  The  allegation  of  previous  convio- 
tions  is  not  a  distinct  charge  of  crimes, 
but  is  necessary  to  bring  the  case  within 
the  statute,  and  goes  to  the  pimishment 
only." 

In  the  present  case,  it  was  not  charged  in 
the  indictment  on  which  the  prisoner  was 
last  tried  that  he  had  previously  been  con- 
victed of  other  offenses,  but  after  judgment 
he  was  brought  before  the  court  of  another 
county,  in  a  separate  proceeding  instituted 
by  information,  and  on  the  finding  of  the 
jury  that  he  waa  the  former  convict,  he 
was  sentenced  to  the  additional  punishment 
which  the  statute  in  such  case  prescribed. 

By  this  proceeding  he  was  not  held  to 
answer  for  an  offense;  the  information  did 
not  allege  crime.  As  was  said  by  the  su- 
preme court  of  appeals  of  West  Virginia: 
"It  [the  information]  alleges  that  he  has 
been  held  to  answer  for  crime,  and  that  he 
stands  convicted  of  it  through  the  indict- 
ment of  a  grand  jury.  It  points  him  out 
as  a  convict  already  held,  upon  whom  rests 
the  general  sentence  of  the  law  of  life  im- 
prisonment. .  .  •  The  proceedings  imder 
the  statute  are  for  identification  only. 
10  They  are  clearly  not  for  the  establishment 
g  of  guilt.  The  question  of  guilt  is  not  re- 
•  opened."  •  68  W.  Va.  248,  251,  —  L.ILA. 
(N.8.)  — ,  69  8.  E.  1010.  Pull  opportunity 
was  accorded  to  the  prisoner  to  meet  the 
allegation  of  former  conviction.  Plainly, 
the  statute  contemplated  a  valid  convic- 
tion which  had  not  been  set  aside  or  the 
consequences  of  which  had  not  been  re- 
moved by  absolute  pardon.  No  question  as 
to  this  can  be  raised  here,  for  the  prisoner 
in  no  way  sought  to  contest  the  validity 
or  unimpaired  character  of  the  former  judg- 
ments, but  pleaded  that  he  was  not  the  per- 
son who  had  thus  been  eonvicted.  On  this 
issue  he  had  due  hearing  before  a  jury. 

It  cannot  be  said  that  the  prisoner  was 
deprived  of  due  process  of  law  because  the 
question  as  to  former  conviction  was  passed 
upon  separately.  While  it  is  familiar  prac- 
tiee  to  set  forth  in  the  indictment  the  fact 


of  prior  conviction  of  another  offense,  and 
to  submit  to  the  jury  the  evidence  upon 
that  issue,  together  with  that  relating  to 
the  commission  of  the  crime  which  the  in- 
dictment charges,  still  in  its  nature  it  is 
a  distinct  issue,  and  it  may  appropriately 
be  the  subject  of  separate  determination. 
Provision  for  a  separate  and  subsequent  de- 
termination of  his  identity  with  the  former 
convict  has  not  been  regarded  as  a  depri- 
vation of  any  fundamental  right.  It  was 
established  by  statute  in  England  that,  al- 
though the  fact  was  alleged  in  the  indict- 
ment, the  evidence  of  the  former  eonvio- 
tion  should  not  be  given  to  the  jury  until 
they  had  found  their  verdict  on  the  charge 
of  crime.  The  act  of  6  &  7  Wm.  17.  chap. 
Ill,  provided  that  it  should  "not  be  lawful 
on  the  trial  of  any  person  for  any  such 
subsequent  felony  to  charge  the  jury  to 
inquire  concerning  such  previous  conviction 
until  after  they  shall  have  inquired  concern- 
ing such  subsequent  felony,  and  shall  have 
found  such  person  guilty  of  the  same;  and 
whenever  in  any  indictment  such  previous 
conviction  shall  be  stated,  the  reading  of 
such  statement  to  the  jury  as  part  of  the 
indictment  shall  be  deferred  until  after  such 
finding,  as  aforesaid."  Exception  was  made  , 
in  eases  where  the  accused  gave  evidence  ; 
^•of  good  character  to  meet  the  charge  of 
"crime,  whereupon  the  prosecutor  might  show 
the  former  conviction  before  the  verdict  of 
guilty  had  been  returned.  And  in  Reg.  v. 
Shuttleworth,  8  Car.  ft  K.  376,  376,  Lord 
Campbell  thus  stated  the  practice  under  the 
statute:  "It  is  the  opinion  of  all  the  judges: 
The  prisoner  is  to  be  arraigned  on  the  whole 
indictment,  and  the  jury  are  to  have  the 
new  charge  only  stated  to  them;  and  if  no 
evidence  is  given  as  to  character,  nothing 
is  to  be  read  to  the  jury  of  the  previous 
conviction  till  the  jury  have  given  a  verdict 
as  to  the  new  charge.  The  jury,  without 
being  resworn,  are  then  to  have  the  previous 
conviction  stated  to  them;  and  the  certifi- 
cate of  it  is  to  be  put  in,  and  the  prisoner's 
identity  proved."  See  24  ft  25  Vict  ehap. 
06,  §  116. 

If  a  state  adopts  the  policy  of  imposing 
heavier  punishment  for  repeated  offending, 
there  is  manifest  propriety  in  guarding 
against  the  escape  from  this  penalty  of 
those  whose  previous  conviction  was  not 
suitably  made  known  to  the  court  at  the 
time  of  their  triaL  Otherwise,  criminals 
who  change  their  place  of  operation  and 
successfully  conceal  their  identity  would 
be  punished  simply  as  first  offenders,  air 
though  on  entering  prison  they  would  im- 
mediately be  recognized  as  former  convicts. 
It  is  to  prevent  such  a  frustration  of  its 
policy  that  provision  is  made  for  alternative 
methods;  either  by  alleging  the  fact  of  prior 
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•onvietion  in  the  indictment  and  showing  it 
upon  th«  trial,  or  by  a  subsequent  proceed- 
ing in  which  the  identity  of  the  prisoner 
may  be  ascertained  and  he  may  be  sentenced 
to  the  full  punishment  fixed  by  law.  Plum- 
bly  V.  Com.  2  Met  413,  415,  per  Shaw,  Ch. 
J.  In  the  latter  proceeding,  as  well  as  in 
the  former,  the  fundamental  rights  of  the 
defendant  with  respect  to  the  ascertainment 
of  his  liability  to  the  increased  penalty  may 
be  fully  protected. 
I,  Nor  is  there  any  reason  why  such  a  pro- 
g  eeeding  should  not  be  prosecuted  upon  an 
•  information  presented  by  A*«ompetent  public 
officer  on  his  oath  of  office.  There  is  no 
otcasion  for  an  indictment.  To  repeat,  the 
Inquiry  is  not  into  the  commission  of  an 
offense;  as  to  this,  indictment  has  already 
been  found  and  the  accused  convicted. 
There  remains  simply  the  question  as  to 
the  fact  of  previous  conviction.  And  it 
cannot  be  contended  that  in  proceeding  by 
information  instead  of  by  indictment,  there 
is  any  violation  of  the  requirement  of  due 
process  of  law.  Hurtado  v.  California,  110 
U.  S.  516,  28  U  ed.  232,  4  Sup.  Ct.  Rep. 
Ill,  292;  Brown  v.  New  Jersey,  175  U.  S. 
172,  175,  44  L.  ed.  119,  120,  20  Sup.  Ot 
Rep.  77;  Maxwell  v.  Dow,  176  U.  S.  581, 
684,  44  L.  ed.  597,  598,  20  Sup.  Ct  Rep. 
448,   494. 

The  principles  governing  a  proceeding  of 
this  sort,  to  inquire  into  the  fact  of  prior 
oonviction,  were  stated  in  Ross's  Case 
(1824)  2  Pick.  165,  169-171.  The  legisla- 
ture of  Massachusetts  (Stat  1817,  chap. 
176  approved  February  28,  1818)  had  pro- 
vided for  increased  punishment  upon  second 
and  third  convictions.  Beeiting  that  the 
previous  conviction  might  not  be  known  to 
the  grand  jury  or  to  the  attorney  for  the 
commonwealth  at  the  time  of  the  indictment 
and  trial,  the  statute  contained  the  follow- 
ing provision  closely  resembling  the  one 
now  under  consideration: 

"That  whenever  it  shall  appear  to  the 
warden  of  the  state  prison,  .  .  .  that 
any  convict,  received  into  the  same,  pur- 
suant to  the  sentence  of  any  court  shall 
have  before  been  sentenced,  by  competent 
authority  of  this  or  any  other  state,  to 
oonflnement  to  hard  labor  for  term  of  life 
or  years,  it  shall  be  the  duty  of  the  said 
warden  ...  to  make  representation 
thereof,  as  soon  as  may  be,  to  the  attorney 
or  solicitor  general;  and  they  or  either  <Mf 
them  shall,  by  information  or  other  legal 
process,  eause  the  same  to  be  made  known 
to  the  Justices  of  the  supreme  judicial  court, 
•  .  .  and  the  said  justices  shall  cause 
the  person  or  persons,  so  informed  against, 
to  be  brought  before  them,  in  order  that,  if 
he  deny  the  fact  of  a  former  conviction,  it 
may  be  tried  according  to  law,  whether  the 


charge  contained  in  such*  information  be  • 
true.  And  if  it  appear  by  the  confession 
of  the  party,  by  verdict  of  the  jury,  or 
otherwise,  according  to  law,  that  said  in- 
formation is  true,  the  court  shall  forthwith 
proceed  to  award  against  such  convict  the 
residue  of  the  punishment  provided  in  the 
foregoing  section;  otherwise  the  said  con- 
vict shall  be  remanded  to  prison,  there  to  be 
held  on  his  former  sentence."  Laws  of 
Mass.  1815-1818,  pp.  602,  603.  Ross,  then 
undergoing  sentence  for  five  years,  waa 
brought  before  the  court  pursuant  to  such 
an  information,  and  his  term  of  imprison- 
ment was  increased.  In  sustaining  this  sen- 
tence, the  court,  by  Parker,  Ch.  J.,  said: 

"In  regard  to  the  objection  made  to  the 
process,  this  is  not  an  information  of  an 
offense  for  which  a  trial  is  to  be  had,  but  of 
a  fact;  namely,  that  the  prisoner  has  al- 
ready been  convicted  of  an  offense;  and  this 
fact  must  appear,  either  by  his  own  con- 
fession, or  by  verdict  of  a  jury,  or  other- 
wise, according  to  law,  before  he  can  be 
sentenced  to  the  additional  punishment  Is 
he  to  be  sentenced  for  an  offense  distinct 
from  the  one  for  which  he  has  been  tried 
upon  an  indictment?  We  apprehend  not; 
but  the  only  question  is  whether  he  is  such 
a  person  as  ought  to  have  been  sentenced,  on 
his  last  conviction,  to  additional  punish- 
ment, if  the  fact  of  a  former  conviction  had 
then  been  known  to  the  court  There  was 
no  need  of  a  presentment  by  a  grand  jury, 
for  no  offense  was  to  be  inquired  into.  That 
had  been  already  done.  An  indictment  is 
confined  to  the  question  whether  an  offense 
has  been  oonmiitted.  Here  the  question 
was  simply  whether  the  party  had  been  con« 
victed  of  an  offense. 

"It  is  said  that  at  common  law  both  of- 
fenses should  be  stated  in  the  same  count 
The  question  upon  this  is  whether  the  legi^ 
lature  had  not  a  right  to  prescribe  a  dif* 
ferent  mode;  and  we  think  they  had." 

In  the  case  at  bar,  the  record  is  silent  ^ 
upon  the  question  whether  the  fact  of  the  g 
former  convictions  was  known^at  the  time  of  • 
the  last  indictment  and  trisl.  This,  how* 
ever,  cannot  be  regarded  as  important  from 
the  constitutional  standpoint  The  indict- 
ment did  not  allege  the  prior  eonvictions; 
the  issue  was  not  involved  in  the  trial  of 
the  indictment,  and  the  court  could  not 
have  considered  these  convictions  in  impoa- 
ing  sentence.  State  v.  Davis,  68  W.  Va. 
142,  150,  151,  32  L.RJl.(N.S.)  501,  69  S. 
B.  639,  Ann.  Cas.  1912a,  996.  They  were 
not  considered  until  the  subsequent  pro- 
ceeding was  had.  Doubtless,  as  has  been 
said,  the  object  in  providing  the  altemativv 
proceeding  is  to  make  sure  that  old  offenders 
should  not  be  immune  from  the  increased 
punishment  because  their  former  convictioB 
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wma  not  known  wben  ihty  were  lest  tried. 
But  this  does  not  define  the  limit  of  state 
power.  Although  the  state  may  properly 
provide  for  the  allegation  of  the  former  con- 
viction in  the  indictment^  for  a  finding  by 
the  jury  on  this  point  in  connection  with 
its  verdict  as  to  guilt,  and  thereupon  for 
the  imposition  of  the  full  sentence  pre- 
scribed, there  is  no  constitutional  mandate 
which  requires  the  state  to  adopt  this 
course  even  where  the  former  conviction  is 
known.  It  may  be  convenient  practice,  but 
it  is  not  obligatory.  This  conclusion  neces- 
sarily follows  from  the  distinct  nature  ol 
the  issue  and  from  the  fact,  so  frequently 
stated,  that  it  does  not  relate  to  the  com- 
mission of  the  offense,  but  goes  to  the  pun- 
ishment only,  and  therefore  it  may  be  subse- 
quently decided. 

2.  It  is  insisted  that  the  plaintiff  in  error 
was  denied  the  equal  protection  of  the  laws, 
in  that  the  statute  arbitrarily  discriminates 
against  the  former  convict— in  a  case  like 
the  present  one — ^by  requiring  an  informal 
,  tion,  instead  of  indictment,  for  the  sole  rea- 
son that  he  has  been  received  into  the  peni- 
tentiary; so  ttk&i,  as  the  plaintiff  in  error 
puts  it,  "if  he  be  out  of  the  penitentiary, 
the  defendant  must  be  prosecuted  by  in- 
dictment in  order  to  inflict  the  increased 
penalty;  but  if  he  be  in  the  penitentiary, 
he  is  denied  the  right  to  indictment,  and 
g  must  be  prosecuted  by  information." 
•  *The  argument  is  without  merit.  The 
statute  in  question  applies  to  all  those 
"convicted  of  an  offense,  and  sentenced  to 
oonflnement  therefor  in  the  penitentiary," 
who  previously  have  been  sentenced  to  a 
like  punishment.  The  fact  of  such  sentence, 
indicating  the  gravity  of  the  offense,  affords 
a  reasonable  basis  for  classification.  Those 
who  have  been  so  sentenced  once  before,  and 
those  who  have  been  so  sentenced  twice 
before,  are  subjected,  respectively,  to  the 
same  measure  of  increased  punishment.  In 
all  cases,  before  the  increased  punishment 
can  be  infiicted,  there  must  be  cowriction 
on  the  new  charge;  the  former  conviction 
must  be  shown,  and  there  must  be  a  finding 
by  a  jury,  if  the  fact  is  contested^  of  the 
identity  of  the  defendant  with  the  former 
convict.  The  distinction,  upon  which  the 
oontention  is  baaed,  has  regard  simply  to 
the  difference  in  procedure  between  the  ease 
where  the  fact  of  former  conviction  is  al- 
leged in  the  indictment,  and  determined  by 
the  jury  on  the  trial  of  the  charge  of  crime, 
and  the  case  where  it  is  charged  in  the  in- 
formation, and  determined  by  a  jury  in 
m  proceeding  thereby  instituted.  This,  in 
Fiew  of  the  nature  of  the  issue  to  be  de- ' 


tormined,  camiol  be  said  to  give  rise  to  m 
substantial  dUfto-soMe  in  right,  or  to  aoBf 
inequality  witbAn  tlie  meaning  of  the  eonsti^ 
tutional  provision. 

The  14th  Amendment  is  not  to  be  ew- 
strued  "as  introducing  a  faetltioiis  equaMy 
without  regard  to  practical  differeDces  thsA 
are  best  met  by  corresponding  differences  of 
treatment."  Standard  Oil  Co.  v.  Tennessee^ 
217  U.  a  413,  420,  64  L.  ed.  817,  820,  M 
Sup.  Ot.  Rep.  643.  A  state  may  maki 
different  arrangements  for  trials  under 
different  circumstances  of  even  the  same 
class  of  offenses  (Brown  v.  New  Jersey,  17i 
U.  8.  172,  177,  44  L.  ed.  119,  121,  20  Sup. 
CI  Rep.  77;  Missouri  v.  Lewis  (Bowman 
V.  Lewis)  101  U.  8.  22,  31,  26  L.  ed.  989« 
992;  Hayes  v.  Missouri,  120  U.  S.  68,  71» 
30  L.  ed.  678,  680,  7  Sup.  Ct.  Rep.  350; 
Lang  V.  New  Jersey,  209  U.  S.  467,  62  L.  ed. 
894,  28  Sup.  Ct.  Rep.  694) ;  and  certainly 
it  may  suitably  adapt  to  the  ezigeney  thm 
method  of  determining  whether  a  persoA  ^ 
found  guilty  of  crime  has  previously  been  g 
convicted  *of  other  offenses.  All  who  were  • 
in  like  case  with  the  plaintiff  in  error  were 
subject  to  the  same  prooedure.  He  be- 
longed to  a  class  of  persons  convicted  and 
sentenced  to  the  penitentiary  whose  iden> 
tity  as  former  convicts  had  not  been  de- 
termined at  the  time  of  their  trial.  As  to 
these,  it  was  competent  for  the  state  te 
provide  appropriate  means  for  determining 
such  identity. 

8.  What  has  been  said,  and  the  authorities 
which  have  been  cited,  sufficiently  show  that 
there  is  no  basis  for  the  contention  thai 
the  plaintiff  in  error  has  been  put  in  double 
jeopardy,  or  that  any  of  his  privileges  or 
immunities  as  a  citizen  of  the  United  States 
have  been  abridged.  Nor  can  it  be  main- 
tained that  cruel  and  unusual  punishment 
has  been  infiicted.  Re  Kemmler,  136  U. 
S.  436,  34  L.  ed.  619,  10  Sup.  Ct  Rep. 
930;  Moore  v.  Missouri,  169  U.  8.  673,  40 
L.  ed.  801,  16  Sup.  Ct  Rep.  179 ;  McDonald 
V.  Massachusetts,  180  U.  S.  311,  46  L.  ed. 
642,  21  Sup.  Ct  Rep.  389;  Howard  v.  North 
Carolina,  191  U.  &  126,  48  L.  ed.  121,  24 
Sup.  Ct  Rep.  49;  Ck^ffey  v.  Harlan  Ck)unty, 
204  U.  S.  669,  61  L.  ed.  666,  27  Sup.  Ct 
Rep.  306;  Waters-Pierce  Oil  Ck>.  v.  Texas» 
212  U.  S.  86,  111,  63  L.  ed.  417,  430,  28 
Sup.  Ct  Rep.  220. 

The  questions  raised  mder  the  OobsH- 
tutioa  of  the  state  are  not  open  here,  and  in 
no  aspect  of  the  ease  does  it  ^>pear  thai 
any  right  of  the  plaintiff  in  error  under  the 
Constitution  of  the  United  Etaies  ha«  hma 
infringed. 

Judgment  affirmed* 


1911.  PHILADELPHIA,  B.  ft 

(224  U.  8.  6W.) 

PHILADELPHIA,  BALTIK ORE,  t  WASH- 
INGTON RAILROAD  COMPANY,  Plff. 
in  Err., 

▼. 
THEODORE  A.  SCHUBERT. 

COMMBBCB  (I  6*)— FKDXSAL  RBOUULTIOH— 
EmPLOTKBB'    lilABILITT— AOOEPTING    BS- 

uxr  Fund  Benefit. 

1.  CoDgresB  had  thf  power  to  enforce  tlie 
regulations  validly  prescribed  by  the  em- 

Sloyers'  liability  act  of  April  22,  1908  (36 
tat.  at  L.  65,  chap.  140,  U.  S.  Comp.  Stat. 
Supp.  1011,  p.  1322),  §  5,  by  preventing  the 
acceptance  of  benefits  under  a  contract  of 
membership  in  a  railway  relief  department 
from  operating  as  a  bar  to  the  recovery  of 
damages  for  the  injury  or  death  of  an  em- 
ployee, and  by  avoiding  any  agreement  to 
that  effect. 

tBd.  Note.— -For  other  cases,  see  Ck>mmerce, 
Cent.  Dig.  H  S,  »:    Dec.  Dig.  t  6.*] 

Mastkb  and  Skbvant  (I  100*)~Employ- 
XB8*  LzABiunrr  Act  ^  Acceptance  of 
Railway  Relief  Fund  Benefit. 

2.  Stipulations  makinff  the  acceptance  of 
benefits  on  account  of  uie  injury  or  death 
ol  an  employee  under  a  contract  of  mem- 
bership in  a  railway  reli^  department 
equivalent  to  a  release  of  the  oompany's 
liability  must  be  deemed  to  fall  withm  the 
condemnation  in  the  employers'  liability 
act  of  April  22,  1908,  |  6,  of  "any  contract, 
rule,  regulation,  or  device  whatsoever,  the 
purpose  or  intent  of  which  shall  be  to  en- 
able any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act," — 
especially  in  view  of  the  proviso  of  that  sec- 
tion permitting  a  set-off  of  any  sum  which 
the  company  may  have  contributed  toward 
any  benefit  paid  to  the  employee  or  his 
l^al  representative. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  98  lM-170;    Deo.  Dig.  8  100.*] 

Masteb  and  Servant  (§  87*)— Bmplotebs' 
Liabilitt  Act  ^  Existing  Gohtbaois 
Against  Liability. 

3.  Existing  as  well  as  future  contracts  ot 
the  proscribed  character  fall  within  the  con- 
demnation in  the  employers'  liability  act  of 
April  22,  1908,  §  5,  of  "any  contract,  rule, 
regulation,  or  device  whatsoever,  the  pur- 
pose or  intent  of  which  shall  be  to  enable 
any  common  carrier  to  exempt  itself  from 
any  liability  created  by  this  act." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  138;    Dec.  Dig.  8  87.*] 

Commerce  (|  5*)— Federal  Regulation- 
Employers'  Liability  — Invalidating 
ExisrriNO  Contracts. 

4.  Construing  the  condemnation  in  the 
employers'  liability  act  of  April  22,  1908, 
§  5,  of  "any  contract,  rule,  regulation,  or 
device  whatsoever,  the  purpose  or  intent  of 
which  shall  be  to  enable  any  common  car- 
rier to  exempt  itself  from  any  liability 
created  by  this  act"  as  embracing  an  exist- 
ing agreement  imder  which  the  acceptance 
of  bcoiefits  on  account  of  the  injury  or  death 
of  an  employee  under  a  contract  of  mem- 
bership in  a  railway  relief  department  was 
to  release  the  company  from  liability  does 
not  render  the  section  invalid,  since  such 
agreement  must  necessarily  be  regarded  as 


W.  B.  00.  T.  SGHUBKBT. 


having  been  made  subject  to  the  possSbility 
that  at  some  future  time  Congress  might  so 
exert  its  power  to  regulate  conunerce  as  to 
render  the  agreement  unenforceable,  or  im- 
pair its  value. 

rSd.  Note.— V\>r  other  eases,  see  Oommeroe, 
Cent.  Dig.  18  lb  5;    Dee.  Dig.  I  (.*] 

[No.  649.] 

Argued  April  29,  1912.    Decided  May  11^ 

1912. 

IN  ERROR  to  the  Court  of  Appeals  of  tht 
District  of  Columbia  to  review  a  judg- 
ment which  aiBrmed  a  judgment  of  the  'Su- 
preme Court  of  the  District  in  favor  of 
plaintiff  in  an  aetion  against  a  railway 
company  to  recover  damages  for  personal 
injuries  sustained  by  an  employee,  in  whieh 
the  acceptance  of  benefits  under  a  oontrae^ 
of  membership  in  the  company's  irelief  d»> 
partment  was  set  up  as  a  bar  to  the  aetion. 
Affirmed. 

See  same  ease  below,  36  App.  D.  0.  66ft 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  D.  McKenney,  /ohn 
S.  Flannery,  and  William  HHs  for  plai» 
tiff  in  error. 

Messrs.  John  A*  Krats,  Jr.,  M.  J.  FnK 
ton,  and  Joseph  W.  Ooz  for  defendant  Im 
error. 


I 


*Mr.  Justice  Hughes  delivered  the  opin-* 
ion  of  the  oourt: 

This  action  was  brought  by  8chuberl» 
the  defendant  in  error,  against  the  Phila- 
delphia, Baltimore,  ft  Washington  Railroad 
Company,  to  recover  damages  for  per- 
sonal injuries.  He  received  the  injuries 
on  May  13,  1908,  while  in  its  service  as  a 
brakeman  within  the  District,  and  they 
were  due  to  the  negligence  of  a  fellow  serr- 
ant. 

The  eompany  pleaded  the  general  issue, 
and  in  addition  filed  a  special  plea  that 
Schubert  was  at  the  time  a  member  of  its 
"relief  fund,"  under  a  contract  of  mem- 
bership made  in  1906,  in  which  it  was 
agreed  that  the  company  should  apply,  as 
a  voluntary  contribution  from  his  wagesy 
$2.10  a  month  for  the  purpose  of  securing 
the  benefits  described  in  certain  regulsp 
tions.  These  contributions  continued  from 
October  18,  1906,  to  May  13,  1908,  the 
date  of  the  accident.  Among  the  regula- 
tions, by  which  he  agreed  to  be  bound,  was  ^ 
the  following:  § 

^"68.  Should  a  member  or  his  legal  repie-  • 
sentative  make  claim,  or  bring  suit,  against 
the  company,  or  against  any  other  corpo- 
ration which  may  be  at  the  time  associ- 
ated therewith  in  administration  of  the 
relief  departments,  in  accordance  with  the 
terms  set  forth  in  regulation  No.  6,  for 


*For  other  oases  see  same  topic  ft  S  nvmbbb  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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damAges  on  ftooonnt  of  injury  or  death  of 
■uch  member^  payment  of  benefits  from 
the  relief  fund  on  account  of  the  same 
shall  not  be  made  until  such  claim  shall 
be  withdrawn  or  suit  discontinued.  Any 
compromise  of  such  claim  or  suit,  or  judg- 
ment in  such  suit,  shall  preclude  any  claim 
upon  the  relief  fund  for  benefits  on  ac- 
count of  such  injury  or  death,  and  the  ac- 
eeptance  of  benefits  from  the  relief  fund  by 
a  member  or  his  beneficiary  or  beneficiaries, 
on  account  of  injury  or  death,  shall  oper- 
ate as  a  release  and  satisfaction  of  all 
elaims  against  the  company  and  any  and 
all  of  the  corporations  associated  therewith 
in  the  administration  of  their  relief  de- 
partments, for  damages  arising  from  such 
injury  or  death." 

A  stipulation  that  the  acceptance  of  bene- 
fits should  constitute  a  release  from  all 
elaims  for  damages  was  also  incorporated 
in  the  application  for  membership. 

The  plea  further  set  forth  that  the  re- 
lief fund  was  formed  by  yollmtary  contri- 
butions from  the  employees  of  the  defend- 
ant company  and  other  companies  in  as- 
sociation with  it  for  the  purpose,  appro- 
priations by  the  company  whenever  neces- 
sary to  make  up  any  deficit,  the  income 
or  profit  derived  from  investments  of  the 
moneys  of  the  fund,  and  such  gifts  or  lega- 
cies as  might  be  made  for  its  use.  The 
companies  took  general  charge  of  the  de- 
partment, guaranteed  the  fulfilment  of  its 
obligations,  became  responsible  for  the 
safe-keeping  of  its  funds,  supplied  the  nec- 
essary facilities  for  conducting  the  busi- 
ness of  the  department,  and  paid  all  its 
operating  expenses.  On  December  31,  1008, 
^  the  total  number  of  employees  of  the  de- 
g  fendant  company  was  8,458,  of  which  6,009 
•  were^members  of  the  "relief  fund;"  during 
the  year  1008  the  company  contributed, 
as  the  cost  of  administration,  the  sum  of 
$21,667.02,  and  during  the  period  of  the 
plaintiff's  membership  its  total  contribu- 
tion for  this  purpose  was  $57,610.61.  In 
addition,  the  company  furnished  the  facili- 
ties of  its  mail,  express,  and  telegraph  de- 
partments free  of  charge. 

It  was  also  alleged  that  after  his  in- 
Jury  Schubert  (between  June,  1008,  and 
August,  1908)  had  voluntarily  accepted 
benefits  amounting  to  $79;  that  he  had 
subsequently  presented  his  claim  for  dam- 
ages, in  view  of  which  no  further  pay- 
ments were  made,  and  that  the  acceptance 
of  the  benefits  above  mentioned  was  a  bar 
to  his  action. 

Tho  court  sustained  a  demurrer  to  the 
special  plea,  and  Schubert  recovered  judg- 
ment for  $7,500,  which  was  affirmed  by 
the  court  of  appeals. 

The  questions  presented  by  the  assign- 


ments of  error  relate  to  the  validity  of  the 
employers'  liability  act  of  April  22,  1908, 
chap.  149  (35  Stat  at  L.  66,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322),  under  which 
the  action  was  maintained;  and  particular- 
ly, both  to  the  applicability,  and  to  the 
validity,  if  applicable,  of  §  6  of  that  act, 
upon  which  the  court  below  based  its  rul- 
ing as  to  the  insufficiency  of  the  special 
plea. 

That  Congress  did  not  exceed  its  power, 
in  imposing  the  liability  defined  by  the 
statute,  has  been  decided  by  this  court. 
Second  Employers'  Liability  Cases,  223  U. 

5.  1,  50  It.  ed.  — ,  32  Sup.  Ct  Rep.  160. 
Section  5  provides: 

''That  any  contract,  rule,  regulation,  or 
device   whatsoever,   the   purpose  or   intent 
of  which  shall  be  to  enable  any  common 
carrier  to  exempt  itself  from  any  liability 
created  by  this  act,  shall  to  that  extent  be 
void:    Provided,  that  in  any  action  brought 
against  any  such  common  carrier  under  or 
by  virtue  of  any  of  the  provisions  of  this 
act,  such  common  carrier  may  set  off  there- 
in any  sum  it  has  contributed  or  paid  to  ^ 
any  insurance,  relief  benefit,  or  indemnity  g 
that  may  have  been  paid  to  the^lnjured  em-  • 
ployee  or  the  person  entitled  thereto  on  ac- 
count of  the  injury  or  death  for  which  said 
action  was  brought." 

With  respect  to  this  section,  the  court 
said  in  the  case  cited:  "Next  in  order  is 
the  objection  that  the  provision  in  §  6,  de- 
claring void  any  contract,  rule,  regulation* 
or  device,  the  purpose  or  intent  of  which 
is  to  enable  a  carrier  to  exempt  itself  from 
the  liability  which  the  act  creates,  is  re- 
pugnant to  the  6th  Amendment  to  the  Con- 
stitution, as  an  unwarranted  interference 
with  the  liberty  of  contract.  But  of  this 
it  suffices  to  say,  in  view  of  our  recent  de- 
cisions in  Chicago,  B.  &  Q.  R.  Co.  v.  Mc- 
Guire,  219  U.  S.  649,  55  L.  ed.  328,  31 
Sup.  Ct.  Rep.  259;  Atlantic  Coast  Line  R. 
Co.  V.  Riverside  Mills,  219  U.  6.  186,  66  L. 
ed.  167,  31  L.R.A.(N.S.)  7,  31  Sup.  Ct 
Rep.  164;  and  Baltimore  &  0.  R.  Co.  v. 
Interstate   Commerce   Commission,   221   U. 

6.  612,  65  L.  ed.  878,  31  Sup.  Ct.  Rep.  621, 
that  if  Congress  possesses  the  power  to 
impose  that  liability,  which  we  here  hold 
that  it  does,  it  also  possesses  the  power 
to  insure  its  efficacy  by  prohibiting  any  con- 
tract, rule,  regulation,  or  device  in  evasion 
of  it."  Second  Employers'  Liability  Cases, 
supra,  p.  62. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  McGuire, 
Bupra,  the  court  had  before  it  the  amend- 
ment, made  in  1898,  of  §  2071  of  the  Code 
of  Iowa.  This  section,  in  the  cases  within 
its  purview,  abrogated  the  fellow-servant 
rule,  and  the  amendment  provided: 

"Nor  shall  any  contract  of  insurance,  r*- 
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lief  benefit,  or  indemnity  in  ease  of  injury 
or  death,  entered  into  prior  to  the  injury, 
between  the  person  so  injured  and  such  cor- 
poration, or  any  other  person  or  associa- 
tion acting  for  such  corporation,  nor  shall 
the  acceptance  of  any  such  relief,  insur- 
ance, benefit,  or  indemnity  by  the  person 
injured,  his  widow,  heirs,  or  legal  repre- 
sentatives, after  the  injury,  from  such  cor- 
poration, person,  or  association,  constitute 
any  bar  or  defense  to  any  cause  of  action 
^  brought  under  the  provisions  of  this  see- 
g  tion;    but   nothing   contained   herein   shall 

•  be  construed  to  prevent  or  Invalidate*  any 
settlement  for  damages  between  the  par* 
ties  subsequent  to  the  injuries  received." 

It  was  held  that  the  amendment  waa 
Talid,  and  hence  that  the  defense  based  up- 
on the  acceptance  of  benefits  could  not  be 
sustained.  The  court  said  (pp.  064,  672): 
'Neither  the  suggested  excellence  nor  the 
alleged  defects  of  a  particular  scheme  may 
be  permitted  to  determine  the  validity  (xf 
the  statute,  which  is  general  in  its  appli- 
cation. ...  Its  provision  that  eon- 
tracts  of  insurance,  relief  benefit,  or  in- 
demnity, and  the  acceptance  of  sueh  bene- 
fits, should  not  defeat  recovery  under  the 
statute,  was  incidental  to  the  regulation 
it  was  intended  to  enforce.  Assuming  the 
right  of  enforcement,  the  authority  to  en- 
act this  inhibition  cannot  be  denied.  If 
the  legislature  had  the  power  to  prohibit 
contracts  limiting  the  liability  imposed,  it 
certainly  could  include  in  the  prohibition 
stipulations  of  that  sort  in  contracts  of  in- 
suranoe,  relief  benefit,  or  indemnity,  as  well 
as  in  other  agreements.  ...  It  does 
not  aid  the  argument  to  describe  the  de- 
fense as  one  of  accord  and  satisfaction. 
The  payment  of  benefits  is  the  performance 
of  the  promise  to  pay  contained  in  the  con- 
tract of  membership.  If  the  legislature 
may  prohibit  the  acceptance  of  the  prom- 
ise as  a  substitution  for  the  statutory  lia- 
bility, it  should  also  be  able  to  prevent  the 
like  substitution  of  its  performance." 

Upon  similar  grounds.  Congress  had  the 
power  to  enforce  the  regulations  validly 
prescribed  by  the  act  of  1908  by  prevent- 
ing the  acceptance  of  benefits  under  such 
relief  contracts  from  operating  as  a  bar 
to  the  recovery  of  damages,  and  by  avoid- 
ing any  agreement  to  that  effect.  The 
question  is  whether  this  power  has  been 
exercised;  that  is,  whether  tbe  stipulation 
of  the  contract  of  membership,  asserted  in 
defense,  comes  within  the  interdiction  of 
§  5.  The  former  act  of  June  11,  1906, 
diap.  3073  (34  Stat,  at  L.  232,  U.  8.  Comp. 
Stat  Supp.  1911,  p.  1316),  which  was 
f4  valid  as  to  employees  engaged  in  commerce 
9  within  the  District  of  Columbia   (Hyde  v. 

*  Southern  R.*Co.   81   App.  D.   a   466;    El 


Paso  &  N.  E.  R.  Co.  T.  Gutierrez,  216  U. 
6.  87,  97,  98,  64  L.  ed.  106,  111,  30  Sup. 
Ci.  Rep.  21),  contained  explicit  provision 
that  such  a  contract  or  the  acceptance  of 
benefits  thereunder  should  not  defeat  the 
action.  Section  3  of  that  act  was  as  fol- 
lows: 

"That  no  contract  of  employment,  insur- 
ance, relief  benefit,  or  indemnity  for  in- 
jury or  death,  entered  into  by  or  on  be- 
half of  any  employee,  nor  the  acceptance 
of  any  such  insurance,  relief  benefit,  or 
indemnity  by  the  person  entitled  thereto, 
shall  constitute  any  bar  or  defense  to  any 
action  brought  to  recover  damages  for  per- 
sonal injuries  to  or  death  of  such  em- 
ployee: Provided,  however,  that  upon  the 
trial  of  such  action  against  any  common 
carrier,  the  defendant  may  set  off  therein 
any  sum  it  has  contributed  toward  any 
such  insurance,  relief  benefit,  or  indem- 
nity that  may  have  been  paid  to  the  in- 
jured employee,  or,  in  case  of  his  death,  to 
his  personal  representative." 

But  it  is  urged  that  the  substituted  pro- 
vision— of  §  6  of  the  act  of  1908 — ^failed 
to  embrace  that  which  the  earlier  act  spo> 
cifically  described.  We  cannot  assent  to 
this  view.  The  evident  purpose  of  Con- 
gress was  to  enlarge  the  scope  of  the  sec- 
tion, and  to  make  it  more  comprehensiv* 
by  a  generic,  rather  than  a  specific,  de- 
scription. It  thus  brings  within  its  pur* 
view  "any  contract,  rule,  regulation,  or  de- 
vice whatsoever,  the  purpose  or  intent  of 
which  shall  be  to  enable  any  conmion  car- 
rier to  exempt  itself  from  any  liability 
created  by  this  act."  It  includes  every  va- 
riety of  agreement  or  arrangement  of  this 
nature;  and  stipulations,  contained  in  con- 
tracts of  membership  in  relief  departments, 
that  the  acceptance  of  benefits  thereimder 
shall  bar  recovery,  are  within  its  terms. 
The  statute  provides  that  "every  common 
carrier  by  railroad  in  .  .  .  the  Dis- 
trict of  Columbia  .  .  .  shall  be  liable 
in  damages  to  any  person  suffering  injury  ^ 
while  he  is  employed  by  such  carrier  .  .  .  ^ 
resulting*  in  whole  or  part  from  the  negli-  • 
gence  of  any  of  the  oflScers,  agents,  or  em- 
ployees of  such  carrier,  or  by  reason  of  any 
defect  or  insufficiency,  due  to  its  negligence, 
in  its  ears,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves,  or 
other  equipment."  That  is  the  liability 
which  the  act  defines  and  which  this  action 
is  brought  to  enforce.  It  is  to  defeat  that 
liability  for  the  damages  sustained  by  Schu- 
bert which  otherwise  the  company  would 
be  bound  under  the  statute  to  pay,  that  it 
relies  upon  his  contract  of  membership  in 
the  relief  fund,  and  upon  the  regulation 
which  was  a  part  of  it.  But  for  the  stipu- 
lation in  that  contract,  the  company  must 
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pay;  and  if  the  stipalaiiozi  h%  upheld^  ibe 
company  U  discharged  from  liability.  The 
conclusion  cannot  be  escaped  that  such  an 
agreement  ii  one  for  immunity  in  the  de- 
scribed event,  and  as  such  it  falls  under 
the  condemnation  of  the  statute. 

If  there  could  be  doubt  upon  this  point, 
it  would  be  resolved  by  a  consideration  of 
the  proviso  of  §  6,  which  immediately  fol- 
lows the  language  condemning  contracts, 
rules,  regulations,  or  devices,  the  purpose 
of  which  is  to  exempt  the  carrier  from  lia- 
bility. It  is:  'Trovided,  that  in  any  ac- 
tion brought  against  any  such  common  car- 
rier under  or  by  virtue  of  any  of  the  pro- 
Tisions  of  this  act,  such  common  carrier 
may  set  off  therein  any  sum  it  has  con- 
tributed or  paid  to  any  insurance,  relief 
benefit,  or  indemnity  that  may  have  been 
paid  to  the  injured  employee  or  the  per* 
■on  entitled  thereto  on  account  of  the  in- 
jury or  death  for  which  said  action  was 
brought"  The  practice  of  maintaining  re- 
lief departments,  which  had  been  extensive- 
ly adopted,  and  of  including  in  the  con- 
tract of  membership  provision  for  release 
from  liability  to  employees  who  accepted 
benefits,  was  well  known  to  Congress,  as 
is  shown  by  I  3  of  the  act  of  1006.  On 
specifically  providing  in  that  section  that 
^  neither  such  contracts,  nor  their  perform- 
g  ance,  should  be  a  bar  to  recovery.  Congress 
•  inserted*  a  proviso  permitting  a  set-off 
of  any  sum  the  company  had  contributed 
toward  any  benefit  paid  to  the  employee. 
When,  in  the  act  of  1908,  it  enlarged  the 
scope  of  the  clause  defining  the  contracts 
and  arrangements  for  immimity  which 
should  not  prevail,  Congress  retained  the 
proviso  in  terms  substantially  the  same. 
This  clearly  indicates  the  intent  to  include 
within  the  statute  stipulations  which  made 
the  acceptance  of  benefits  under  contracts 
of  membership  in  relief  departments  equiva- 
lent to  a  release  from  liability.  Unless  the 
liability  survived  the  acceptance  of  bene- 
fits, there  could  be  no  recovery,  and  hence 
no  occasion  for  set-off. 

It  is  also  insisted  that  the  statute  does 
not  cover  the  agreement  in  this  case,  as 
it  was  made  before  the  statute  was  en- 
acted. But  that  the  provisions  of  §  6  were 
intended  to  apply  as  well  to  existing,  as  to 
future,  contracts  and  regulations  of  the 
described  character,  cannot  be  doubted. 
The  words,  "the  purpose  or  intent  of  which 
■hall  be  to  enable  any  common  carrier  to 
exempt  itself  from  any  liability  created  by 
this  act,"  do  not  refer  simply  to  an  ac- 
tual intent  of  the  parties  to  circumvent 
the  statute.  The  "purpose  or  intent"  of 
the  contracts  and  regulations,  within  the 
meaning  of  the  section,  is  to  be  found  in 
their  necessary  operation  and  effect  in  de- 


feating tiie  liability  whidi  the  statute  was 
designed  to  enforce.  Only  by  such  general 
application  eould  the  statute  accomplish 
the  object  which  it  is  plain  that  Congress 
had  in  view. 

Nor  can  the  further  contention  be  sus- 
tained that,  if  so  construed,  the  section  is 
invalid.  The  power  of  Congress,  in  its 
regulation  of  interstate  commerce,  and  of 
commerce  in  the  District  of  Columbia  and 
in  the  territories,  to  impose  this  liability, 
was  not  fettered  by  the  necessity  of  main- 
taining existing  arrangements  and  stipula- 
tions which  would  conflict  with  the  execu- 
tion of  its  policy.  To  subordinate  the  ex- 
ercise of  the  Federal  authority  to  the  con- 
tinuing operation  of  previous  contracts 
would  be  to^place,  to  this  extent,  the  regit* 
lation  of  interstate  commerce  in  the  hands 
of  private  individuals,  and  to  withdraw 
from  the  control  of  Congress  so  much  of 
the  field  as  they  might  choose,  by  pro- 
phetic discernment,  to  bring  within  the 
range  of  their  agreements.  The  Constitu- 
tion recognizes  no  simh  limitation.  It  is  of 
the  essence  of  the  delegated  power  of  regu- 
lation that,  within  its  sphere.  Congress 
should  be  able  to  establish  uniform  rules, 
immediately  obligatory,  which,  as  to  future 
action,  should  transcend  all  inconsistent 
provisions.  Prior  arrangements  were  neo- 
essarily  subject  to  this  paramount  authori- 
ty. 

In  speaking  cf  the  act  in  question,  this 

court  said  that  "the  natural  tendency  of 
the  changes  described  is  to  impel  the  car- 
riers to  avoid  or  prevent  the  negligent  acts 
and  omissions  whidi  are  made  the  bases 
of  the  rights  of  recovery  which  the  statute 
creates  and  defines;  and,  as  whatever 
makes  for  that  end  tends  to  promote  the 
safety  of  the  employees,  and  to  advance 
the  commerce  in  which  they  are  engaged,** 
there  was  no  doubt  that,  "in  making  those 
changes,  Congress  acted  within  the  limits 
of  the  discretion  confided  to  it  by  the  Con- 
stitution." Second  Employers'  Liability 
Cases,  223  U.  S.  p.  51,  66  L.  ed.  — ^.82  Sup. 
Ct.  Rep.  176.  If  Congress  may  compel  the 
use  of  safety  appliances  (Johnson  v.  South- 
em  P.  Co.  196  U.  8.  1,  49  L.  ed.  363,  25 
Sup.  Ct  Rep.  158),  or  fix  the  hours  of 
service  of  employees  (Baltimore  &  O.  R. 
Co.  V.  Interstate  Commerce  Commission, 
221  U.  S.  612,  65  L.  ed.  878,  31  Sup.  Ct 
Rep.  621),  its  declared  will,  within  its  do- 
main, is  not  to  be  thwarted  by  any  pre- 
vious stipulation  to  dispense  with  the  one 
or  to  extend  the  other.  And  so,  when  it 
decides  to  protect  the  safety  of  employees 
by  establishing  rules  of  liability  of  car- 
riers for  injuries  sustained  in  the  course  of 
their  service,  it  may  make  the  rules  uni- 
formly effective.    These  principles,  and  ths 
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authorities  which  sustain  them,  have  been 
so  lately  reviewed  by  this  court  that  ex- 
tended discussion  is  unnecessary.  Louis- 
ville &  N.  R.  Co.  V.  Mottley,  219  U.  8.  467, 
65   L.   ed.   297,   34   L.R.A.(N.S.)    671,   31 

^  Sup.  Ct.  Rep.  266. 

g      In  that  case  it  appeared  that  in  1871, 

•  in  settlement  of  a*claim  for  damages  for 
personal  injuries,  the  plaintiffs  had  en- 
tered into  an  agreement  with  the  railroad 
eompany  by  which  the  latter  promised  that 
during  their  lives  they  should  have  free 
passes  upon  the  railroad  and  its  branches. 
It  was  held  that  the  company  rightfully 
refused,  after  the  passage  of  the  act  of 
June  29,  1906  (34  Stat,  at  L.  684,  chap. 
3691,  U.  8.  Comp.  Stat.  Supp.  1911,  p. 
1288),  further  to  comply  with  the  agree- 
ment, and  that  a  decree  requiring  the  con- 
tinued performance  of  its  provisions  was 
erroneous.  The  ground  for  this  conclusion 
was  thus  stated  (pp.  482-486):  "The 
agreement  between  the  railroad  company 
and  the  Mottleys  must  necessarily  be  re- 
garded as  having  been  made  subject  to  the 
possibility  that,  at  some  future  time,  Con- 
gress might  so  exert  its  whole  constitu- 
tional power  in  regulating  interstate  com- 
merce as  to  render  that  agreement  unen- 
forceable, or  to  impair  its  value.  That 
the  exercise  of  such  power  may  be  ham- 
pered or  restricted  to  any  extent  by  con- 
tracts previously  made  between  individuals 
or  corporations  is  inconceivable.  The 
framers  of  the  Constitution  never  intended 
any  such  state  of  things  to  exist.  .  .  . 
After  the  commerce  act  came  into  effect  no 
contract  that  was  inconsistent  with  the 
regulations  established  by  the  act  of  Con- 
gress could  be  enforced  in  any  court.  The 
rule  upon  this  subject  is  thoroughly  estab- 
lished. ...  If  that  principle  be  not 
sound,  the  result  would  be  that  individ- 
uals and  corporations  could,  by  contracts 
between  themselves,  in  anticipation  of  legis* 
lation,  render  of  no  avail  the  exercise  by 
Congress,  to  the  full  extent  authorized  by 
the  Constitution,  of  its  power  to  regulate 
commerce.  No  power  of  Congress  can  be 
thus  restricted.  The  mischiefs  that  would 
result  from  a  different  interpretation  of 
the  Constitution  will  be  readily  perceived." 
See  also  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  228,  44  L. 
ed.  136,  142,  20  Sup.  Ct.  Rep.  96;  Armour 
Packing  Co.  v.  United  States,  209  U.  S. 
66,  62  L.  ed.  681,  28  Sup.  Ct.  Rep.  428; 
Atlantic   Coast   Line   R.   Co.   v.   Riverside 

^  Mills,   219   U.   S.   186,   66   L.   ed.    167,   31 
gL.R.A.(N.S.)    7,  31  Sup.  Ct,  Rep.  164. 

•  *We  find  no  error  in  the  rulings  of  which 
the  plaintiff  in  error  complains,  and  the 
Judgment  of  the  court  below  is  therefore 
affirmed. 


(2M  U.  S.  583.) 

B.  ALTMAN  &  COMPANY,  Appta., 

V. 

UNITED  STATEa 

CouBTS  (i  385*)— Direct  Appeai.  fboic 
CiBcurr  Court— Revenue  Cases— Fed - 
ERAL  Question. 

1.  A  direct  appeal  lies  to  the  Federal  Su- 
preme Court  from  a  circuit  court  in  a  reve- 
nue case  in  which,  in  addition  to  an  objec- 
tion to  the  classification  and  the  rate  of 
duty,  there  is  involved  the  construction  of 
a  Federal  law,  or  the  validity  or  conatruo- 
tion  of  a  trea^,  within  the  meaning  of  the 
act  of  March  3,  1891  (26  Stat,  at  L.  826, 
827,  828,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
pp.  488,  649),  §  6,  governing  such  direct  ap- 
peals, notwithstanding  the  provision  of  §  6 
of  that  act,  making  the  circuit  courts  of  ap- 
peals the  proper  and  final  tribunals  in  reve- 
nue cases,  and  the  special  provision  of  the 
act  of  May  27,  1908  (36  Stat  at  L.  403, 
chap.  205),  amendatory  of  the  revenue  act 
of  June  10,  1890  (26  Stat,  at  L.  131,  chap. 
407,  U.  S.  Comp.  Stat.  1901,  p.  1886),  for 
the  review  by  the  circuit  courts  of  appeals 
of  decisions  as  to  the  construction  of  the 
tariff  laws  and  the  facts  respecting  the 
classification  of  merchan^se,  and  the  rate 
of  duty  imposed  thereon  under  such  classi- 
fication. 

[Ed.  Note.— For  other  cases,  see  Courts,  Oent. 
Dfg.  f§  1022-1026.  1081;    Dec.  Dig.  S  885.*] 

Courts  (i  385*)— Dibect  Appeal  from 
Circuit  Court  —  Federal  Question  — 
"Treatt"— Commercial  Compact. 

2.  The  commercial  reciprocal  agreement 
with  France,  negotiated  under  the  authority 
contained  in  the  tariff  act  of  1897  (30  Stat, 
at  L.  151,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1626),  §  3,  to  make  reciprocal  agree- 
ments with  reference  to  certain  specified 
articles,  is  a  treaty  within  the  meaning  of 
the  act  of  March  3,  1891,  §  6,  giving  a  di- 
rect appeal  from  a  Federal  circuit  court  to 
the  Supreme  Court  in  cases  where  the  valid- 
ity or  construction  of  any  treaty  made  un- 
der the  authority  of  the  United  States  is 
drawn  in  question. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S9  1022-1026.  1031;    Dec.   Dig.   fi  885.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7085-7087.] 

Customs  Duties  (J  26*)— Browze  Bust— 
"Statuary"— Reciprocitt. 

3.  A  hronze  hust  cast  by  artisans  from 
the  artist's  model  is  dutiable,  upon  impor- 
tation from  France,  at  45  per  cent  ad  valo- 
rem, under  the  tariff  act  of  1897,  t  193, 
which  covers  articles  or  wares  not  specially 
provided  for  in  the  act,  composed  wholly  or 
m  part  of  metal,  and  whether  partly  or 
wholly  manufactured,  and  is  not  classifiable 
as  statuary,  under  the  commercial  recipro- 
cal agreement  with  France,  negotiated  in  ao- 
cordance  with,  and  under  the  authority  con- 
tained in,  §  3  of  that  act,  to  make  reciprocal 
agreements  with  reference,  among  other  arti- 
cles, to  "paintings  in  oil  or  water  colors^ 
pastels,  pen-and-ink  drawings,  and  statu* 
ary,"  since  the  tariff  act  defines  statuary 
as  including  only  such  as  is  cut,  carved,  or 
otherwise  wrought  by  hand  from  a  solid 
block  of  marble,  stone,  or  alabaster,  or  from 


*Fer  other  esses  see  same  topic  ft  |  MUicsm  In  Dec.  ft  Am.  Digs.  1M7  to  dato,  ft  Rep'r  Indezsa 
82  S.  C— 38. 
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metal,  and  such  as  is  the  profesaional  pro- 
duction of  a  statuary  or  sculptor. 

[Bd.  Note. — For  other  cases,  see  Customs  Dn- 
tles,  Cent.  Dig.  ((  48-59 ;    Dec.  Dl».  |  ».• 

For  other  definitions,  see  Words  and  Phrsses. 
Tol.  7,  p.  6646.] 

[No.  208.] 

Argued  April  26  and  20, 1012.    Decided  May 

13,  1012. 

APPEAL  from  the  Gireuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  which 
affirmed  a  decision  of  the  Board  of  General 
Appraisers,  sustaining  an  assessment  of  a 
duty  of  45   per  cent  ad  yalorem  upon  a 
bronze   bust    imported    from   France.    Af- 
firmed. 
See  same  case  below,  172  Fed.  161. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Henry  J.  Webster,  Howard  T. 
Walden,  and  John  K,  Maxwell  for  appel- 
lants. 

Assistant    Attorney    General    Wemple, 
Mr.  Charles  E.  McNabb,  Assistant  Attor* 
ney,  and  Mr.  Frank  L.  Lawrence,  Special 
M  Attorney,  for  appellee. 
le 

*  *  Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  an  order  of  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  affirming  a 
decision  of  the  board  of  general  appraisers, 
which  sustained  an  assessment  of  duty  by 
the  collector  at  the  port  of  New  York  iix>on 
a  certain  bronze  bust  imported  by  the  ap- 
pellants, B.  Altman  ft  Company. 

The  bust  was  imported  from  France,  and 
was  assessed  a  duty  of  45  per  cent  ad  valo- 
rem under  paragraph  103  of  the  tariff  act 
of  1807  (30  Stat,  at  L.  161,  chap.  11,  U.  S. 
2  Comp.  Stat.  1001,  p.  1626),  which  covers 
g  articles  or  wares  not  specially  provided  for 

*  in  the  acty^eomposed  wholly  or  in  part  of 
metal,  and  whether  partly  or  wholly  manu- 
factured. A  protest  was  filed  by  the  im- 
porters, in  which  they  contended  that  the 
bust  should  be  classed  as  statuary  under 
the  commercial  reciprocal  agreement  with 
France  (30  Stat,  at  L.  1774),  which  was 
negotiated  under  the  authority  contained  in 
§  3  of  the  tariff  act  of  1807  to  make  recipro- 
cal agreements  with  reference,  among  other 
articles,  to  "paintings  in  oil  or  water  colors, 
pastels,  pen-and-ink  drawings,  and  statu- 
ary." A  considerable  amount  of  testimony 
was  taken  before  the  board  of  general  ap- 
praisers, and  it  held  that  the  bust  was  cast 
in  a  foundry  by  mechanics  from  a  model 
furnished  by  the  artist,  and  that  the  artist 
did  little  or  no  work  upon  the  casting,  and 
overruled  the  protest,  on  the  authority  of 
C.  B.  Richard  ft  Co.  v.  United  States,  86 
a  a  A.  671,  168  Fed.  1010.  and  Tiffany  t. 


United  States,  18  C.  C.  A.  207,  38  U.  8* 
App.  20,  71  Fed.  601. 

The  circuit  court  affirmed  the  order  and 
decision  of  the  board  of  general  appraisers 
on  the  authority  of  the  same  cases,  and  an 
appeal  was  prayed  to  this  court,  which  was 
allowed,  the  circuit  judge  certifying  that 
the  questions  involved  in  the  case  were,  in 
his  opinion,  of  such  importance  as  to  require 
a  review  of  the  decision  of  the  court  by  the 
Supreme  Court  of  the  United  States. 

Certain  errors  were  assigned,  and  the  fol- 
lowing are  insisted  upon  in  this  court: 

"1.  In  not  holding  that  the  commercial 
agreement  between  the  United  States  and 
France,  as  proclaimed  by  the  President  of 
the  United  States  (T.  D.  10405),  was  to 
be  in  full  scope  according  to  its  language 
without  being  in  any  way  restricted  or 
modified  by  the  definition  contained  in  para* 
graph  454,  §  1,  of  the  tariff  act  of  July 
24,  1807,  but  which  definition  was  not  em- 
1)0died  either  in  the  commercial  agreement 
itself  or  in  the  President's  proclamation 
thereof. 

''2.  In  not  holding  that  the  term  'statu-  ^ 
ary*  as  used  in  §  8  of  the  tariff  act  and  in  g 
said  commercial*  agreement  with  France  or  • 
the  President's  proclamation  thereof,  was 
not  subject  to  the  definition  contained  in 
paragraph  464^  ScheduU  N,  §  1,  of  said 
tariff  act. 

"3.  In  not  holding  thp  merchandlBe  dutia* 
ble  at  15  per  cent  ad  valorem  under  §  S 
of  the  tariff  act  and  the  eommereial  agree- 
ment with  France  and  the  President's  proo- 
lamation  thereof. 

"7,  In  holding  the  merchandiss  dutiable 
at  45  per  cent  under  paragraph  103  as 
manufactured  metal. 

"8.  In  affirming  the  deeiaion  of  the  board 
of  general  appraisers. 

"0.  In  not  reversing  the  decision  of  the 
board  of  general  appraisers  and  of  the  col- 
lector of  the  port,  and  holding  the  merchan- 
dise dutiable  at  16  per  eent  under  §  3  and 
the  commercial  agreement  with  Franee»  as 
proclaimed  by  the  Presideni.* 

A  motion  was  made  by  the  Solicitor  Gen- 
eral to  dismiss  the  appeal.  That  motion 
was  postponed  for  hearing  with  the  case 
upon  its  merits.  To  support  the  motion  it 
is  contended  on  behalf  of  the  United  States 
that  no  question  is  involved  which,  under 
§  6  of  the  circuit  court  of  appeals  act  of 
March  3, 1801  (26  Stat,  at  L.  826,  827,  828, 
chap.  517,  U.  S.  Comp.  Stat  1001,  pp.  488, 
540),  entitles  the  appellant  to  a  direct  ap- 
peal from  the  circuit  court  to  this  court. 
By  the  circuit  court  of  appeals  act  that 
court  is  given  jurisdiction  to  review  ap- 
peals in  revenue  cases,  and  by  the  6th  sec- 
tion ol  the  act  judgments  of  that  court  iM 
suoh  eases  are  nuude  final. 


*Vttr  other  cases  see  seme  topic  Ik  I  lunamm  In  Dec  Ik  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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Prior  to  Jane  10,  1890,  the  right  to  a  re- 
view of  reTenue  cases  was  by  appeal  to  this 
court  from  the  circuit  court.  ReT.  Stat. 
§  699.  By  the  act  of  June  10,  1890  (26 
Stat,  at  L.  131,  chap.  407,  U.  S.  Comp.  Stat 
1901,  p.  1886),  special  provision  was  made 
for  the  review  of  revenue  cases  where  the 
owner,  importer,  etc.,  was  dissatisfied  with 
the  decision  of  the  board  of  general  ap- 
praisers. Under  §  16  of  that  act  an  appeal 
^  was  given  from  the  decision  of  the  board  of 
a  general  appraisers  "as  to  the  construction 
•  of  the  law  and  the  facts  respecting  tht^ielas- 
sification  of  such  merchandise  and  the  rate 
of  duty  imposed  thereon  under  such  dassifi- 
eation  ...  to  the  circuit  court  of  the 
United  States  within  the  district  in  which 
the  matter  arises  for  a  review  of  the  ques- 
tions of  law  and  fact  involved  in  such  deci- 
sion.'' And  it  was  provided  that  the  decision 
of  the  circuit  court  should  be  final,  unless 
the  court  should  be  of  the  opinion  that  the 
question  involved  was  of  such  importance 
as  to  require  a  review  of  such  decision  by 
the  Supreme  Court  of  the  United  States,  in 
which  case  an  appeal  was  allowed  to  this 
court.  It  is  to  be  observed  that  the  cases 
herein  referred  to  are  strictly  revenue  cases» 
in  which  the  decision  concerns  the  classifi- 
cation of  merchandise  and  the  rate  of  duty 
Imposed  thereon  under  the  classification 
made.  This  act  remained  in  force  until 
amended  by  the  act  of  May  27|  1908  (86 
Stat,  at  L.  403,  chap.  206),  to  which  we 
shall  have  occasion  to  refer  later.  In  the 
meantime,  on  March  3,  1891,  the  circuit 
court  of  appeals  act  was  passed,  giving  a 
direct  appeal  in  certain  cases  to  this  court. 
So  much  of  I  6  as  is  pertinent  to  this  case 
provides: 

"That  appeals  or  writs  of  error  may  be 
taken  from  the  district  courts  or  from  the 
•odsting  circuit  courts  direct  to  the  Supreme 
Court  in  the  following  cases : 

In  any  case  in  which  the  constitutionality 
of  any  law  of  the  United  States,  or  the 
validity  or  construction  of  any  treaty  made 
vnder  its  authority,  is  drawn  in  question." 
The  circuit  court  of  appeals  act  did  not 
repeal  the  revenue  act  to  which  we  have 
referred,  but  broadly  provided  for  direct 
appeal  to  this  court  from  the  circuit  court 
in  any  case  in  which  the  constitutionality 
of  any  Uw  of  the  United  States,  or  the 
validity  or  construction  of  any  treaty,  etc., 
was  drawn  in  question. 

We  think  the  cases  show  that  this  court, 

so  far  as  it  has  had  occasion  to  deal  with 

^  the  question,  has  permitted  direct  appeal 

g  to  this  court  in  all  revenue  cases  where,  in 

•  addition  to  the  objection  to  classification 

of  merchandise  and  rate  of  duty  imposed,  a 

nal  qnestian  under  §  6  h»M  been  invlAlved. 


In  Anglo-California  Bank  v.  United 
States,  176  U.  S.  37,  44  L.  ed.  64,  20  Sup. 
Ct.  Kep.  19,  an  attempt  was  made  to  take 
an  appeal  to  this  court  from  a  judgment  of 
the  drcuit  court  of  appeals,  aflSnning  the 
decree  of  the  eireuit  courts  which  overruled 
the  decision  of  the  board  of  general  ap- 
praisers, and  It  was  held  that  the  appeal 
would  not  lie.  In  the  course  of  the  opbiion, 
Mr.  Chief  Justiee  Fuller  said  that,  under 
the  act  of  June  10,  1890,  a  direct  appeal 
would  lie  to  this  court  if  the  circuit  court 
eertified  that  the  question  involved  was  of 
such  importance  as  to  require  a  review  of 
such  decision  and  decree  by  this  court,  but 
the  Chief  Justice  pointed  out  that  the  at- 
tempted appeal  was  not  an  appeal  from  the 
circuit  eourt  directly  to  this  court,  nor  did 
the  case  fall  within  any  of  the  classes  of 
cases  enumerated  in  §  6,  in  which  a  direct 
appeal  to  this  court  would  lie,  and,  more- 
over, that  the  judiciary  act  of  March  S, 
1891,  prescribed  a  different  rule  as  to  the 
prosecution  of  appeals.  While  the  ques- 
tion here  made  was  not  directly  involved  in 
that  case,  it  is  to  be  fairly  inferred  that 
the  court  would  have  sustained  an  appeal 
had  the  case  been  brought  from  the  circuit 
court  within  the  terms  of  §  6  and  upon  one 
of  the  grounds  there  stated. 

In  the  case  of  Spreckles  Sugar  Ref.  Co.  T. 
McClain,  192  U.  S.  397,  48  L.  ed.  496,  24 
Sup.  Ct.  Rep.  376,  an  appeal  was  allowed 
from  the  circuit  court  of  appeals  to  this 
cour^  and,  concerning  what  were  revenue 
cases  within  the  meaning  of  the  circuit 
court  of  appeals  act,  imder  the  6th  section, 
malring  that  court's  judgment  final  in  cases 
arising  under  the  revenue  laws,  this  eourt 
said; 

"So  far  as  we  now  remember,  this  precise 
point  has  not  heretofore  arisen  for  our  de- 
termination.    Looking  at  the  purpose  and 
scope  of  the  act  of  1891,  we  are  of  opinion  ^ 
that  the  position  of  the  government  on  this  d 
point  cannot  bo*tastained.    It  rests  upon  an  ^ 
interpretation  of  the  act  that  is  too  tech- 
nical  and   narrow.     The   meaning  of  the 
words  'arising    .    .    .    under  the  revenue 
laws,'  in  the  6th  section,  is  satisfied  if  they 
are  held  as  embracing  a  case  strictly  aris- 
ing under  laws  providing  for  internal  reve- 
nues, and  which  does  not,  by  reason  of  any 
question  in  it,  belong  also  to  the  class  men- 
tioned in  the  6th  section  of  that  act." 

While  the  Spreckels  Case  was  commented 
on  and  limited  in  some  measure  in  the  sub- 
sequent case  of  Macfadden  v.  United  States, 
213  U.  S.  288,  63  L.  ed.  801,  29  Sup.  C;t. 
Rep.  490,  nothing  was  said  to  indicate  any 
disagreement  with  the  definition  of  this 
court  as  to  what  was  a  ease  arising  under 
the  revenue  laws,  and  the  court  said  that 
the  f^reekishi  Obm  waa  held  not  to  be  final 
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in  the  circuit  court  of  appeals  because  the 
original  jurisdiction  involved  the  construe^ 
tion  of  the  Constitution  of  the  United 
States,  as  well  as  a  strictly  revenue  ques- 
tion, and  that,  thus  construed,  it  was  con- 
sistent with  all  the  decisions^ 

From  the  principles  laid  down  in  these 
eases,  we  think  it  is  plain  that  this  court 
will  entertain  a  direct  review  in  a  revenue 
case  which  involves  not  only  questions  of 
elassifieation  and  amount  of  duty  there- 
under, as  specified  in  the  revenue  act  to 
which  we  have  referred,  but  also  a  question 
under  the  5th  section  as  to  the  constitution- 
ality of  a  law  of  the  United  States,  or  the 
validity  or  construction  of  a  treaty  under 
its  authority. 

Nor  did  the  amendment  of  the  revenue 
act  by  the  act  of  May  27,  1908,  effect  any 
change  in  this  respect,  for  its  provisions 
with  respect  to  the  review  of  the  decision 
of  a  circuit  court  are  substantially  iden- 
tical with  the  act  of  June  10,  1890,  except 
that  the  decision  of  a  circuit  court  is  made 
final,  unless  the  court  certifies  that  it  is  of 
the  opinion  that  the  question  involved  is  of 
such  importance  as  to  require  a  review  of 
such  decision  by  the  circuit  court  of  ap- 
A  peals,  4he  decree  of  which  may  be  reviewed 
!?  in  the* Supreme  Court  in  any  of  the  ways 
provided  in  cases  arising  under  the  revenue 
laws  by  the  act  approved  March  3,  1891, 
being  the  circuit  court  of  appeals  act; 
but  that  act  (amendment  of  May  27,  1908), 
like  the  act  of  June  10,  1890,  provide^only 
for  the  review  of  decisions  of  the  board  of 
general  appraisers  "as  to  the  construction 
of  the  law  and  the  facts  respecting  the  clas- 
sification of  such  merchandise  and  the  rate 
of  duty  imposed  thereon  under  such  classi- 
fication." We  do  not  think  that  this  act 
changes  the  effect  of  the  circuit  court  of 
appeals  act,  and  operates  to  prevent  an  ap- 
peal here  in  cases  really  involving  the  Con- 
stitution of  the  United  States  or  the  con- 
struction of  a  treaty. 

The  government  relies,  in  support  of  its 
motion  to  dismiss,  on  Shaw  v.  United  States, 
212  U.  S.  559,  63  L.  ed.  652,  29  Sup.  Ct 
Rep.  687.  In  that  case,  however,  the  appeal 
was  undertaken  to  be  made  directly  from 
the  circuit  court  because  of  an  alleged  dep- 
rivation of  constitutional  right,  and  be- 
cause of  the  construction  of  a  reciprocal 
agreement  made  with  Italy  under  the  tariff 
act  of  1897.  The  case  was  dismissed  on 
the  authority  of  American  Sugar  Ref.  Co.  v. 
United  States,  211  U.  S.  155,  53  L.  ed.  129, 
29  Sup.  Ct.  Hep.  89,  in  which  it  was  held 
that  the  only  real,  substantial  controversy 
soncerned  the  construction  of  the  tariff  act 
of  1897.  An  examination  of  the  record  in 
the  Shaw  Case  shows  that  no  real  consti- 
tutional question  was  involved,  and  thai  the 


assessment  of  duty  was  in  accordance  with 
the  reciprocal  commercial  agreement  with 
Italy.    Shaw  v.  United  States,  158  Fed.  648. 

The  report  of  the  American  Sugar  Ref. 
Co.  Case,  to  which  the  court  referred  in  the 
Shaw  Case,  and  which  was  decided  at  the 
same  term  (211  U.  S.  166,  63  L.  ed.  129,  29 
Sup.  Ct.  Rep.  89)  I  shows  that  it  was  an  at- 
tempt to  appeal  directly  from  the  dreuit 
court,  and  t^iat  this  court  did  not  think 
that  the  constitutional  question  made  in  tha 
case  had  any  real  merit,  but  that  the  only 
question  was  a  construction  of  the  tariff  ^ 
act  relating  to  the  collection  of  duty  upon  § 
sugar^^and  therefore  this  court  had  no  juris-  * 
diction  by  direct  appeaL    In  this  connection 
this  court  said: 

'"The  present  direct  appeal  to  this  court 
is  a  mere  attempt  to  obtain  a  reconsidera- 
tion of  questions  arising  under  the  revenue 
laws  and  already  determined  by  the  circuit 
court  of  appeals  [upon  a  former  appeal] 
in  due  course.  Such  direct  appeals  [from 
a  circuit  court],  under  §  6  of  the  act  of 
1891,  cannot  be  entertained  imless  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States  is  involved." 

An  examination  of  the  record  in  the  pres- 
ent case  shows  that  the  importer  through- 
out  insisted  that  the  statuary  was  dutiable 
at  16  per  cent  ad  valorem  under  the  recipro- 
cal agreement  between  the  United  States 
and  France,  entered  into  under  the  author- 
ity of  §  3  of  the  tariff  act  of  1897.  If  this 
contention  be  correct,  then  the  assessment 
was  wrong,  and,  if  the  reciprocal  agreement 
referred  to  was  a  treaty  within  the  mean- 
ing of  §  6  of  the  circuit  court  of  appeals 
act,  then  there  was  a  right  of  direct  ap- 
peal to  this  court. 

Generally,  a  treaty  Is  defined  as  ''a  com- 
pact made  between  two  or  more  independent 
nations,  with  a  view  to  the  public  welfare.** 
2  Bouvier's  Law  Diet.  1136.  True,  that  un- 
der the  Constitution  of  the  United  States 
the  treaty-making  power  is  vested  in  tho 
President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  a  treaty  must  be 
ratified  by  a  two-thirds  vote  of  that  body 
(art.  2,  §  2),  and  treaties  are  declared  to 
be  the  supreme  law  of  the  land  (art.  6); 
but  we  are  to  ascertain,  if  possible,  the 
intention  of  Congress  in  giving  direct  ap- 
peal to  this  court  in  cases  involving  the  con- 
struction of  treaties.  As  is  well  known, 
that  act  was  intended  to  cut  down  and  limit 
the  jurisdiction  of  this  court,  and  many 
cases  were  made  final  in  the  circuit  court  of 
appeals  which  theretofore  came  to  this 
court,  but  it  was  thought  best  ta  preserve 
the  right  to  a  review  by  direct  appeal  or 
writ  of  error  from  a  circuit  court  in  cer- 
tain matters  of  importance,  and,  among  S 
othersM^those  involving  the  construction  of  f 
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treaties.  We  think  that  the  purpose  of  Con- 
gress was  manifestly  to  permit  rights  and 
obligations  of  that  character  to  be  passed 
upon  in  the  Federal  court  of  final  resort, 
and  that  matters  of  such  vital  importanoe, 
arising  out  of  opposing  constructions  of  in- 
ternational compacts,  sometimes  inyolTing 
the  peace  of  nations,  should  be  subject  to 
direct  and  prompt  review  by  the  highest 
court  of  the  nation.  While  it  may  be  true 
that  this  oommercial  agreement,  made  under 
authority  of  the  tariff  act  of  1897,  §  8,  was 
not  a  treaty  possessing  the  dignity  of  one 
requiring  ratification  by  the  Senate  of  the 
United  States,  it  wss  an  international  com- 
pact»  negotiated  between  the  representatives 
of  two  sovereign  nations,  and  made  in  the 
name  and  on  behalf  of  the  contracting  ooun- 
iries,  and  dealing  with  important  commer- 
-cial  relations  between  the  two  countries,  and 
was  proclaimed  by  the  President.  If  not 
technically  a  treaty  requiring  ratification, 
nevertheless  it  was  a  eompoist  authorized  by 
the  Congress  of  the  United  States,  negotiated 
and  proclaimed  under  the  authority  of  its 
President.  We  think  such  a  compact  is  a 
treaty  under  the  circuit  court  of  appeals 
act,  and,  where  its  construction  is  directly 
involved,  as  it  is  here,  there  is  a  right  of 
review  by  direct  appeal  to  this  court. 

Coming  to  the  merits,  the  contention  of 
the  importer  is  that  the  word  "statuary^ 
should  receive  its  popular  construction,  and 
that  the  term  should  include  such  a  piece  of 
cast  bronze  as  is  here  involved,  but  we 
think  the  definition  and  authority  of  the 
act  cannot  be  ignored  in  this  connection. 

The  n^otiation  was  entered  into  between 
the  representatives  of  the  two  countries  un- 
der the  authority  of  §  3  of  the  tariff  act  of 
1897,  as  we  have  seen.  In  that  act  the 
term  "statuary"  is  defined  as  follows: 
"The  term  'statuary,'  as  used  in  this  act, 
shall  be  understood  to  include  only  such 
o  statuary,  as  is  cut,  carved,  or  otherwise 
wToughl*liy  hand  from  a  solid  block  or  mass 
of  marble,  stone,  or  alabaster,  or  from 
metal,  and  as  is  the  professional  production 
of  a  statuary  or  sculptor  only."  The  re- 
dprocal  agreements  were  authorized  with 
reference  to  "paintings  in  oil  or  water 
colors,  pastels,  pen-and-ink  drawings,  and 
statuary."  We  think  this  must  have  refer- 
ence to  statuary  as  already  defined  in  the 
act,  which  both  parties  understood  wss  the 
source  of  their  authority  to  negotiate  the 
reciprocal  commercial  agreement  in  ques- 
tion, for  the  agreement  provides: 

"It  is  redpioeally  agreed  en  the  part  of 
the  United  States,  in  acoordanoe  with  the 
provisions  of  section  3  of  the  United  States 
tariff  aet  ol  1897,  that  during  the  con- 
tinuance in  force  of  this  agreement,  the  fol- 
lowing articles  of  eommeree,  the  product  of 
tiie  soil  or  industry  of  France,  shall  be  ad- 


mitted into  the  United  States  at  rates  ol 
duty  not  exceeding  the  following,  to  wit: 

"Paintings  in  oil  or  water  colors,  pastels^ 
pen-and-ink  drawings,  and  statuary,  fifteen 
per  centum  ad  valorem." 

Thus  in  its  terms  the  agreement  was 
made  under  the  authority  and  in  accord- 
ance with  §  3  of  the  tariff  act  of  1897,  in 
which  very  aet  the  term  "statuary,"  as 
used  therein,  was  specifically  defined,  as  wt 
have  already  stated. 

We  think  that  it  is  dear  that  the  board  of 
general  appraisers  and  the  circuit  court  did 
not  ^rr  in  finding  that  this  bronzs  status 
was  not  wrought  by  hand  from  metal.  On 
the  other  hand,  the  testimony  is  clear  that 
the  statue  was  cast  from  metal  by  artisans 
employed  for  that  purpose,  and  was  very 
little  touched,  if  at  all,  in  its  finishing,  by 
the  professional  designer. 

The  result  is  that  the  judgment  must  b« 
affirmed* 

(224  U.  S.  5Si.) 
FRANK  H.  WASKET,  Petitioner, 

V. 

J.  J.  CHAMBERS. 

Vendob  and  Pubohabeb  (9  283*)^Recobd- 
ING   Laws  ^  Subsequent  Pubohabeb  — 

liEASE  OF  MINE}— "PXTBGBAfiBB  TOB  VAL- 
UABLE CONSIDEBATION"  —  **VaLUABLB 
CONSIDEBATION." 

1.  A  lessee  in  possession  of  a  mining  claim 
in  Alaska  under  an  agreement  to  work  the 
.same  continuously,  and  pay  over  to  the 
lessor  a  percentage  of  the  minerals  ex- 
tracted, is  a  purchaser  for  a  valuable  con- 
sideration, within  the  meaning  of  the  act 
of  June  6,  1900  (31  Stat,  at  L.  321,  606, 
chap.  786),  title  3,  9  98,  providing  that 
every  unrecorded  conveyance  of  real  prop- 
erty shall  be  void  against  any  subsequent 
innocent  purchaser,  in  good  faith  and  for  a 
valuable  consideration,  of  the  same  real 
property  or  any  portion  thereof,  whose  con- 
veyance shall  be  first  duly  recorded. 

[Ed.  Note.— For  other  cases,  see  Yendor  and 
Purchaser,  Cent  Dig.  SI  563-566;    Dec.  Dig.  §  233.* 

For  other  deflnltlons,  see  Words  and  Phrases, 
vol.  7,  p.  6860;    vol.  8,  pp.  7775,  7271-7278.] 

Deeds   (§  83*)— Recobdino  Laws— What 
May  be  Recobded. 

2.  A  conveyance  of  a  mining  claim  in 
Alaska  is  not  entitled  to  registration  under 
the  aet  of  June  6,  1900,  title  1,  §  15,  title 
3,  99  82,  95,  where  it  has  but  one  witness, 
and  the  only  acknowledgement  was  taken 
before  an  alteration,  made  by  consent  of  the 
parties. 

[Bd.  Note.— For  other  eases,  see  Deeds,  Cent. 
Dlk.  19  218-221;    Dec.  Dig.  (  83.*] 

[No.  221.] 

Argued  April  23  and  24,  1912.     Dseided 

May  13,  1912. 

ON  WRIT  of  Certiorari  to  the  United 
States   Circuit   Court  of  Appeals   for 
the  Ninth  Circuit  to  review  a  Jvdgmml 
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which  affinned  a  Judgment  of  the  district 
oourt  for  the  District  of  Alaska,  in  favor  of 
the  plaintiff  in  an  action  to  recoTW  posses- 
sion of  a  mining  claim.    Reversed. 

See  same  case  below,  24  L.R.A.(N.S.) 
879,  96  G.  C.  A.  061,  172  Fed.  73,  18  Ann. 
Gas.  1096. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  Fink  and  W.  H.  Metson 
for  petitioner. 

Messrs.  Albeit  H.  Billot  and  George  W. 
Rea  for  respondent. 

Mr.  Justice  Holmes  delivered  the  opin- 
iim  of  the  court: 

This  is  a  suit  brought  by  the  respondent, 
Chambers,  against  Waskey  and  others,  to 
recover  possession  of  a  placer  mining  claim 
and  damages  for  gold  extracted  from  the 
same.  Waskey  defended  under  two  leases 
from  the  parties  alleged  by  him  to  be  the 
owners.  The  plaintiff  had  a  verdict  and  a 
judgment  which  was  affirmed  by  a  ma- 
jority of  the  circuit  court  of  appeals  (24 
^  L.R.A.(N.S.)    879,   96   C.   C.   A.   561,   172 

•  Fed.  73,   18  Ann.  Gas.   1096).     The  facts 

•  as  they  are  to  be  taken  under  the*verdict 
are  these:  Whittren  was  the  original  lo- 
cator of  the  claim.  He  made  a  deed  of  a 
part  interest  to  Ghambers,  and  acknowl- 
edged it  on  April  21,  1902,  the  notary  be- 
ing the  only  witness.  In  May,  1906,  the 
deed  was  altered  by  consent  of  the  parties 
so  as  to  convey  one  half,  and  was  filed  for 
recording  on  June  20  of  that  year.  On 
September  24,  1905,  Whittren  conveyed  one 
half  to  Eadie,  and  this  deed  was  recorded. 
On  June  11,  1906,  Whittren  and  Eadie, 
who  were  the  record  owners,  mads  a  lease 
of  a  part  to  Waskey  for  two  years,  re- 
eorded  on  August  22,  1906,  and  on  June 
20,  1906,  Whittren  made  a  lease  of  the 
other  part  to  Eadie  and  Waskey,  which 
was  recorded  on  August  80,  1906.  Waskey 
denied  the  validity  of  the  deed  to  Gham- 
bers and  also  claimed  as  purchaser  for 
value  without  notice.  The  circuit  court  of 
appeals  held  that  the  deed  to  Ghambers 
was  good  as  between  the  parties,  and  that 
Waskey  was  not  wHhin  ttie  protection  of 
the  statute  as  a  purchaser  without  notice, 
and  also  that  he  gave  no  valuable  consider- 
ation for  his  lease,  these  questions  having 
been  raised  below  by  exclusion  of  evidence 
and  instructions  of  the  court. 

The  act  of  Gongress  reads:  ''Every  con- 
veyance of  real  property  within  the  dis- 
trict, hereafter  made,  which  shall  not  be 
filed  for  record  as  provided  in  this  chap- 
ter, shall  be  void  against  any  subsequent 
innocent  purchaser  in  good  faith  and  for  a 
valuable  consideration  of  the  same  real 
property,  or  any  portion  thereof,  whose 
eonveyanoe  shall  be  flxvl  duly  recorded." 


Aot  of  JuM  6,  1900,  chap.  786,  title  8, 
8  98,  81  Stat,  at  L.  321,  505;  Gode,  pt.  5, 
§  98.  The  circuit  court  of  appeals  went  on 
the  groimd  that  a  lease  creates  only  a 
chattel  interest,  and  is  not  a  conveyance, 
and  therefore  is  not  within  the  protection 
of  the  statute.  But  it  is  obvwus  that  in 
principle  the  right  of  a  lessee  is  the  same 
as  that  of  a  purchaser  in  fee,  and  it  would 
be  a  great  misfortune,  especially  to  mining 
interests,  if  a  man  taking  a  lease  from 
those  whom  the  record  showed  and  he  be-  e 
lleved*to  be  the  owners,  were  liable,  after  ? 
spending  large  sums  of  money  on  the  faith 
of  it,  to  be  turned  out  by  an  undisclosed 
claimant,  on  the  strength  of  an  unrecorded 
deed.  We  find  no  words  in  the  statute 
that  require  such  a  result.  On  the  con- 
trary, the  word  "conveyance"  is  defined, 
although  for  other  purposes,  as  embracing 
every  written  instrument  except  a  will  l^ 
which  any  interest  in  lands  is  created* 
Act  of  1900,  title  3,  §  136,  81  Stat,  at  L. 
510,  chap.  786;  Gode,  pt  5,  §  136.  See 
title  2,  §  1046,  31  Stat,  at  L.  493,  chap. 
786;  Gode  pt.  4,  §  1046.  And  the  statute 
provides  for  the  recording  of  leases,  as  well 
as  of  deeds  and  grants,  act  of  1900,  title 
1,  8  16,  81  Stat,  at  L.  327,  chap.  786; 
Code,  pi  8,  8  15.  Blackstone  defines  a 
lease  as  a  conveyance,  2  Gom.  317,  and  in 
Sheppard's  Touchstone,  267,  leases  are 
ranked  under  the  head  of  grants, — ^"as  in 
other  grants."  The  point  does  not  need 
authority  except  to  exclude  the  notion  that 
the  statute  uses  the  word  In  a  narrower 


It  is  said  that  Waskey  was  not  a  pur- 
chaser for  value.  By  the  lease  of  June  11 
he  agreed  to  enter  at  once  and  work  the 
mine  continuously,  and  to  pay  30  per  cent 
of  the  gold  and  precious  minerals  or  met- 
als extracted.  The  other  agreement  was 
similar,  except  that  one  eighth  was  to  go 
to  Whittren,  one  eighth  to  Eadie,  and  the 
remainder,  after  paying  mining  expenses, 
to  be  divided  between  Waskey  and  Eadie. 
His  working  the  mine  was  a  valuable  con- 
sideration, and  none  the  less  so  if  in  the 
event  he  was  reimbursed  for  his  expendi- 
tures and  made  a  profit  for  his  trouble. 

Waskey  was  in  possession  and  at  work 
before  the  deed  to  Ghambers  was  filed  for 
recording,  but  we  do  not  have  to  consider 
whether  possession  under  the  lease  would 
have  the  same  effect  as  getting  the  later 
instrument  recorded  before  the  earlier  one, 
under  §  98,  above  quoted.     For  although 
the  deed  to  Ghambers  was  filed  before  the 
leases,  It  had  no  effect  as  against  people  |« 
without  actual  notice.     It  never  had  but  2 
one  witness,  two  being  necessary  to*author-  * 
ins  tbo  rsoording  of  a  deed,  and  the  only 
acknowledgment  was  before  the  alteration. 
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Therefore  it  was  filed  wiihoai  authority, 
was  not  entitled  to  registration,  and,  as 
we  have  said,  had  no  effect  as  against  the 
petitioner.  Act  of  1900,  title  1,  §  15,  title 
3,  IS  82,  95,  81  Stat,  at  L.  327,  503,  505, 
ehap.  786;  Code,  pt.  3,  8  15;  pt  5,  §§  82, 
94.  Alaska  Exploration  Co.  y.  Northern 
Min.  ft  Trading  Co.  81  C.  C  A.  863,  152 
Fed.  145. 
Judgment  reversed* 


(224  u.  s.  Mff.^ 
B£ARY  C.  LEARY,  Administratrix  of  JamM 
D.  Leary,  Deceased,  Appit 

V. 

UNITED  STATES. 
Equitt  (S  114*)— Intervention— PBTinoN 

— SUTFICIENOT. 

1.  Allegations  in  a  petition  in  interven- 
tion filed  by  the  administratrix  of  the  sure* 
ty  on  a  forfeited  bail  bond,  that  the  de- 
cedent became  such  surety  "upon  the  imder- 
standing  and  condition"  that  certain 
securities  held  in  trust  or  on  deposit  bv 
a  third  person  should  remain  in  the  latter^s 
hands  as  security  and  indemnity  for  sign- 
ing the  bond,  sufficiently  show  a  right  to 
intervene  in  a  suit  bv  the  United  States 
to  charge  the  holder  of  sueh  securities  with 
a  trust  in  favor  of  the  government,  as 
against  the  objections  that  the  petition  does 
not  negative  the  surety's  ignorance  of  the 
facts  eXaimed  to  raise  the  latter  trust,  and 
thatt  so  far  as  appears,  the  asserted  right 
«f  intervention  rests  upon  an  implied  con- 
tract. 

[Bd.  Not6.—For  other  easesL  ■••  IBqulty,  Cent. 
Dfir.  8§  27S-279;    Dec  Dig.  iui.*] 

CoNT&AOTB  (I  108*)— Public  Pouct— In- 

DEMNIFTINO  SUBBTT  OH  BAIL  BOND. 

£.  Public  policy  does  not  forbid  an  agree- 
ment under  which  the  surety  on  a  bail  bond 
became  such  upon  condition  that  certain 
securities  held  m  trust  or  on  deposit  by  a 
third  person  should  remain  in  tne  latter's 
bands  as  security  and  indemnity  for  sign- 
ing the  bond. 

[Ed.  Note.— For  other  cases,  see  CJontracts, 
Cent.  Dig.  n  428-608.  606.  607.  600-61t>%;  Dec. 
Dig.  §  108.*] 

Equitt  (|  114*)— Intervention— LacHis 

— Tbtjst. 

S.  The  right  of  the  administratrix  of  the 
surety  on  a  forfeited  bail  bond,  asserting  an 
express  trust  in  the  surety's  favor  in  cer- 
tain securities  held  by  a  third  person,  to 
intervene  in  a  suit  by  the  United  States  to 
charge  the  holder  of  the  securities  with  a 
trust  in  favor  of  the  government,  is  not 
barred  by  laches  because  the  petition  in  in- 
tervention was  not  filed  until  the  evidence 
in  the  suit  had  been  taken  and  it  was  ready 
for  final  hearing,  where  such  petition  was 
filed  shortly  after  judgment  had  been  re- 
covered in  a  contested  suit  on  the  bond. 

[Bd.  Note.— For  other  eases,  see  IBqntty,  Cent 
Dig.  SS  276-279 ;    Dec.  Dig.  |  U4.*] 

[No.  608.] 

Aigaed  April  29  and  80, 1912.   Decided  May 

18,  1912. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Cir» 
cuit  to  review  a  decree  which  affirmed  a  de* 
oree  of  the  Circuit  Court  for  the  Western 
District  of  Virginia,  refusing  leave  to  file 
a  petition  in  intervention  in  a  suit  by  the 
United  States  to  charge  the  holder  of  cer- 
tain securities  with  a  trust  in  favor  of  the 
government.    Reversed. 

See  same  case  below,  107  C.  C.  A.  27, 184 
Fed.  433. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  T.  Coleman,  David  McClure^ 
and  A.  £.  Strode  for  appellant. 

Solicitor  General  Lehmann  and  Mr, 
lHarion  Brv^in,  Special  Assistant  to  the 
Attorney  General,  for  appellee.  ^ 

Mr.  Justice  Holmeg  delivered  the  oplii-  • 
ion  of  the  court: 

This  is  a  petition  for  leave  to  intervena 
in  a  suit  brought  by  the  United  States  to 
charge  the  defendant  Kellogg  with  a  trust 
in  respeet  of  funds  alleged  to  have  been  re- 
ceived by  him  from  Greene,  and  to  have  been 
obtained  from  the  plaintiff  by  Greene 
through  his  participation  in  the  well-known 
Carter  frauds.  The  funds  specially  referred 
to  were  oertain  shares  of  railroad  stock 
standing  in  Kellogg's  name,  but  held  in 
trust  for  Greene.  The  nature  of  the  al- 
leged frauds  can  be  gathered  from  United 
States  V.  Carter,  217  U.  8.  286,  54  L.  ed. 
789,  30  Sup.  Ct  Bep.  516,  19  Ann.  Cas.  594. 
See  Greene  v.  Henkel,  188  U.  8. 249, 46  L.  ed. 
177,  22  Sup.  Ct  Rep.  218.  The  bill  of  in- 
tervention alleges  the  indictment  of  Greene, 
and  that  the  plaintiff's  deceased  became 
surety  upon  Greene's  bail  bond  "upon  the 
understanding  and  condition  that  the  se- 
curities held  in  trust  or  on  deposit"  by  Kel- 
logg from  Greene,  being  the  above-men- 
tioned railroad  stock,  should  remain  in  Kel- 
logg's hands  as  security  and  indemnity  to 
Leary  for  signing  the  bond.  It  goes  on  to 
allege  Greene's  failure  to  appear,  a  for- 
feiture of  the  bond,  a  suit  upon  it  brought 
September  10,  1908,  and  a  judgment  for 
the  United  States  against  the  intervener  on 
January  6,  1908.  Finally  the  bill  sets  forth 
that  the  United  States  not  only  has  got  an 
injunction  pendente  lite  forbidding  Kellogg 
to  deliver  the  fund  to  the  intervener  to  be 
used  in  partial  liquidation  of  the  judgment  ^ 
against  her,  but  is  pressing  the  collection  g 
of  the  judgment;  and  that  the  United  States  • 
has  no  equity  unless  subject  to  that  which 
the  intervener  claims. 

This  suit  was  begun  on  December  19, 
1903.  The  evidence  had  been  taken  and  it 
was  ready  for  final  hearing  when  the  peti- 
tion for  leave  to  intervene  was  filed,  April 
18,  1908.  But  the  aetion  on  the  bond  seems 
to  have  been  contested,  and  no  Judgment 


*For  other  eases  see  same  toplo  *  i  mnoaa  la  Dee.  A 
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wu  entered  until  January  6,  1908,  aa  we 
have  said.  The  circuit  court  intimated  an 
opinion  that  the  bill  of  Intervention  was 
defective  for  want  of  an  allegation  that 
Leary,  at  the  time  of  hie  agreement,  did  not 
know  the  facta  alleged  in  the  principal  bill 
to  raise  a  trust  for  the  government,  and 
also  that,  so  far  as  appears,  it  might  be 
brought  upon  a  supposed  implied  contract, 
whereas  no  such  undertaking  of  indemnity 
would  be  implied  by  the  law,  citing  United 
States  V.  Ryder,  110  U.  8.  729,  28  L.  ed. 
308,  4  Sup.  Gt.  Rep.  196.  But  observing 
that  the  petition  might  be  amended  in  these 
respects,  it  held  that  amendment  would  be 
unavailing,  as  the  contract  was  against  pub- 
lic policy  and  void.  163  Fed.  442.  The  eir- 
euit  court  of  appeals,  without  deciding  upon 
this  last  point,  affirmed  the  decree  on  the 
above-mentioned  ground  that  Leary's  knowl- 
edge was  not  negatived,  and  also  on  that  of 
laches,  apparent  and  unexplained.  107  C. 
C.  A.  27,  184  Fed.  433. 

The  result  is  that  the  petitioner  Is  de- 
nied her  chance  to  be  heard  for  want  of 
amendments  which  the  court  that  might 
have  allowed  them  told  her  that  it  was  no 
use  to  make,  as  it  was  going  to  decide 
against  her,  whatever  she  did.  Even  if  the 
court  would  have  allowed  them,  which  is  a 
speculation,  it  is  holding  a  party  to  very 
technical  rules  to  say  that  while  one  case 
was  being  dealt  with  below,  he  ought  to 
have  contemplated  having  to  meet  a  differ- 
ent one  above.  But  we  need  not  consider 
that  matter,  as  we  are  of  opinion  that  the 
bill,  without  amendmenti  showed  a  sufficient 
right  to  intervene. 

We  lay  on  one  'side  the  suggestion  that 
the  intervention  goes  only  upon  an  implied 
contract  in  its  proper  sense  of*  an  obliga- 
tion raised  by  the  law,  irrespective  of  any 
real  promise.  That  would  seem  to  us  a 
perverted  interpretation  of  the  words  '^upon 
the  understanding  and  condition,**  even  if 
the  contract  were  only  a  general  one  to  in- 
demnify; but  a  oontraet  that  certain  specif- 
ic stock  in  the  hands  of  a  trustee  should 
be  held  as  security  for  a  specific  contingent 
claim  could  not  exist  unless  it  was  express. 
It  would  be  none  the  less  express  if  it  was 
conveyed  l^  acts  importing  it  than  if  it 
was  stated  in  words.  The  point  that 
Leary's  knowledge  ought  to  have  been  de- 
nied impresses  us  hardly  more.  The  plain- 
tiff has  not  the  legal  title,  and  is  not  claim- 
ing against  an  admitted  prior  equity  as  a 
purchaser  without  notice.  Her  position  is 
that  she  does  not  know  whether  the  United 
States  has  any  equity  or  not,  but  that  what- 
ever rights  the  United  States  may  have  are 
inferior  to  hers.  She  is  not  called  on  to  al- 
lege Leary's  ignorance  of  facts  that  she  does 


tablished.  We  are  of  opinion  that  anyone 
reading  the  bill  in  the  same  way  that  he 
would  read  an  untechnical  document  would 
have  no  doubt  that  the  plaintiff  meant  to 
put  her  case  as  we  have  taken  it. 

The  only  matters  that  seem  to  us  to  need 
argument  are  the  questions  of  public  poli- 
cy and  laches.  As  to  the  former,  the  groTind 
for  declaring  the  contract  invalid  resta 
rather  on  tradition  than  on  substantial 
realities  of  the  present  day.  It  is  said  that 
the  bail  contemplated  by  the  Revised  Stat- 
utes (§  1014,  U.  S.  Comp.  Stat.  1901^ 
p.  716)  is  a  conunon-law  bail,  and  that  noth- 
ing should  be  done  to  diminish  the  interest 
of  the  bail  in  producing  the  body  of  hia 
principal.  But  bail  no  longer  is  the  mtMi- 
dium,  although  a  trace  of  the  old  relation 
remains  in  the  right  to  arrest.  Rev.  Stat. 
I  1018.1  The  distinction  between  bail  and 
suretyship  is  pretty  nearly  forgotten.  The 
interest  to  produce  the  body  of  the  prin- 
cipal in  court  is  impersonal  and  wholly  pe-  9 
cuniary.  If,  as  in  this  case,  the  bond  was  ^ 
for  $40,000,  that  sum  was  the* measure  of  * 
the  interest  on  anybody's  part,  and  it  did 
not  matter  to  the  government  what  person 
ultimately  felt  the  loss,  so  long  as  it  had 
the  obligation  it  was  content  to  take.  The 
law  of  New  York  recognizes  the  validity  of 
contracts  like  the  one  alleged,  and  without 
considering  whether  the  law  of  New  York 
controls,  we  are  content  to  say  merely  that 
the  New  York  decisions  strike  us  as  found- 
ed in  good  sense.  Maloney  v.  Nelson,  144 
N.  Y.  182,  189,  39  N.  E.  82,  s.  o.  158  N» 
Y.  351,  355,  63  N.  E.  31. 

As  to  laches,  there  is  no  legal  presump- 
tion that  the  petitioner  knew  of  Uiis  suity 
and  still  less  that  she  knew  the  position 
taken  by  Kellogg.  He  set  up  that  the  stock 
was  taken  as  indemnity  to  himself  for  hia 
promise  to  indemnify  Leary,  etc.,  and  said 
nothing  about  the  petitioner's  claim.  If 
that  claim  is  well  founded  and  she  knew 
of  this  suit,  it  was  not  laches  in  her  to  as- 
sume that  Kellogg  would  do  his  duty  as  her 
trustee.  She  might  be  bound  by  a  decree 
against  him,  but  before  decree,  on  discover- 
ing his  conduct,  she  fairly  may  ask  a  chance 
to  protect  herself.  Moreover,  as  she  dis- 
puted liability  on  the  bond,  she  had  an  ad- 
ditional reason  for  not  moving  until  the 
case  against  her  had  gone  to  judgment. 
See  Anonymous,  11  Mod.  2.  On  the  whole 
matter  it  seems  to  us  that  she  was  dealt 
with  too  technically.  She  presents  a  case 
which,  unless  read  with  an  adverse  mind,  is 
a  good  one  on  its  face,  and  whatever  mis- 
givings we  may  entertain,  we  are  of  opinion 
that  she  ought  to  be  allowed  to  try  to 
prove  it.  In  the  circumstances  it  seems  to 
us  that  the  leave  to  intervene  may  be  grant- 
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•denee  already  in  shall  be  taken  to  be  eTi- 
dence  against  her,  subject  to  her  right  to 
recall  and  cross-examine  such  witnesses  for 
the  government  as  she  may  be  advised. 
Decree  reversed. 

Mr.  Justice  McKenna  and  Mr.  Justice 
Pitney  dissent.    

(224  U.  S.  577.) 

TEXAS    &    PACIFIC    RAILWAY    COM- 
PANY,  Plflf.  in  Err., 

V. 

W.  A.  HOWELL. 

■Courts  (J  382*) —Supreme  Court  — Ap- 
peal FROM  Circuit  Court— Revzbsiblb 
Error. 

1.  Plain  error  alone  will  justify  the  Fed- 
•eral  Supreme  Court  in  reversing  a  judg- 
ment of  m  circuit  court  of  appeals  in  a  per- 
^Bonal-injury  case  which  is  brought  to  the 
Supreme  Court  solely  on  the  ground  that 
the    defendant   corporation  has    a   charter 

-from  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §S  1019.  1020;    Dec.  Dig.  §  382.*] 

Appeal  and  Error  (8  1062*)— Reversi- 
ble Error  —  Submission  to  Jury  — In- 
structions. 

2.  No  reversible  error  is  committed  in 
leaving  to  the  jury  an  action  for  personal 
injuries  sustained  by  an  employee  from  a 
falling  timber,  while  he  was  digging  a  post 
hole  under  a  coal  chute  and  other  employees 
were  tearing  up  the  floor  above  him,  with 
instructions  that  if  the  injury  was  due  to 
"the  negligence  of  the  master  in  sending 
men  to  work  above  the  employee,  as  a  con- 
tributing cause,  the  master  was  liable,  but 
not  if  the  injury  was  due  only  to  the  negli- 
gence of  fellow  servants  in  their  way  of 
performing  their  work. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  4212-4218;    Dec.  Dig.  §  1062.*] 

Negligence  (§  134*)—Bvidenc»— Proxi- 
mate Cause — Disease. 

3.  A  jury  is  warranted  in  finding  that 
tuberculosis  of  the  spine  is  the  direct  re- 
sult of  an  injury  from  a  falling  timber, 
where  there  was  ample  evidence  that  the 
blow  occasioned  the  development  of  the  dis- 
«ase,  though  it  was  not  discovered  to  be 
fiuch  for  over  a  year. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  SS  267-273 ;    Dec.  Dig.  5  134.*] 

[No.  ©47.1 

Submitted  April  22,  1912.    Decided  May  13, 

1912. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a  judg^ 
ment  of  the  Circuit  Court  for  the  Eastern 
District  of  Texas  in  favor  of  plaintiff  in  an 
action  against  a  railway  company  to  re- 
cover damages  for  personal  injuries  received 
by  an  employee.    Affirmed. 

See  same  case  below,  191  Fed.  1006. 

The  facets  are  stated  in  the  opinion. 


Mr.  Wiiliam  Ij.  Hall  for  plaintiff  in  er^ 
ror. 
Mr.  S.  P.  Jones  for  defendant  in  error. 

OD 

*  Mr.  Justice  Holmes  delivered  the  opin-  • 
ion  of  the  court: 

This  is  an  action  for  personal  injuries 
done  to  the  plaintiff,  the  defendant  in 
error,  Howell,  while  in  the  employ  of  the 
railway  company.  The  plaintiff  had  a  ver- 
dict and  judgment,  subject  to  ezoeptions^ 
and  the  judgment  was  affirmed  without  dis- 
cussion by  the  circuit  eourt  of  appeals. 
The  material  facts  can  be  stated  in  a  few 
words.  The  plaintiff  was  set  to  digging  a 
hole  for  a  post  under  a  coal  chute.  Whik 
he  was  at  work  the  defendant  put  other 
men  to  removing  certain  timbers  and  planks 
from  the  floor,  12  feet  or  so  above  him, 
without  his  knowledge,  as  he  contends,  and 
a  piece  of  timber  fell  and  struck  the  plain- 
tiff on  the  head.  The  plaintiff  now  is  suf- 
fering from  tuberculosis  of  the  spine,  in 
consequence,  as  he  says,  of  the  blow.  The 
defendant  asked  the  court  to  direct  a  ver- 
dict, and  also  to  instruct  the  jury  that  if 
the  plaintiff  knew  that  other  servants  were 
tearing  up  the  floor  above  him,  he  took  the 
risk;  that  if  no  harm  would  have  resulted 
but  for  the  negligence  of  those  other  serv- 
ants the  defendant  was  not  liable;  and 
that  the  plaintiff's  present  disease  of  the  ^ 
spine  was  too  remote  from  the  blow  to  be  g 
attributed  to  it  as  a  result.*  The  case  was  * 
left  to  the  jury  with  instructions  that  if 
the  injury  was  due  to  negligence  of  the 
defendant  in  sending  men  to  work  above 
the  plaintiff,  as  a  contributing  cause,  the 
defendant  was  liable;  but  not  if  it  was 
due  only  to  the  negligence  of  fellow  serv- 
ants in  their  way  of  performing  their  work. 
The  question  also  was  left  to  the  jury 
whether  the  disease  was  the  direct  conse- 
quence of  the  blow. 

The  case  was  begun  in  the  state  court 
and  was  removed  to  the  circuit  court,  and 
is  brought  here,  solely  on  the  ground  that 
the  plaintiff  in  error  has  a  charter  from 
the  United  States.  But  for  that  accident, 
which  has  no  bearing  upon  the  questions 
raised,  the  case  would  stop  with  the  cir- 
cuit court  of  appeals.  Under  such  circum- 
stances we  go  no  further  than  to  inquire 
whether  plain  error  is  made  out.  Chicago 
Junction  R.  Co.  v.  King,  222  U.  S.  222, 
66  L.  ed.  173, 32  Sup.  Ct  Rep.  79.  We  find 
nothing  that  requires  us  to  reverse  the 
judgment.  It  was  open  to  the  jury  to  find 
that  the  usual  duty  to  take  reasonable 
care  to  furnish  a  safe  place  to  the  plain- 
tiff in  his  work  remained.  They  well 
might  be  of  opinion  that  the  general  na- 
ture of  the  things  to  be  done  gave  no  notice 
to  the  plaintiff  that  he  was  asked  to  take 


*For  other  caaes  see  same  topic  ft  S  nui&bkb  1b  Dec.  ft  Am.  Die*.  1907  to  date,  ft  Rep'r  Indexes 


602 


82  6UPREMB  CX>UBT  REPORTER. 


Ooi.  Tebic^ 


a  neoeasary  risk.  At  the  same  time,  they 
were  warranted  in  saying  that  if  the  de- 
fendant saw  fit  to  do  the  work  above  and 
below  at  the  same  time,  it  did  so  with 
notice  of  the  danger  to  those  underneath, 
and  took  chances  that  could  not  be  attrib- 
uted wholly  to  the  hand  through  which 
the  harm  happened.  Eren  if  Howell  knew 
that  repairs  were  going  on  overhead,  that 
did  not  necessarily  put  him  on  an  equality 
with  his  employer,  and  require  a  ruling 
that  he  took  the  risk.  Kreight  v.  Westing- 
house,  CEi  k  Co.  214  U.  8.  249,  63  L.  ed. 
984,  29  Sup.  Ct  Rep.  619. 

The  plaintiff  was  injured  on  March  3, 
1908.  There  was  ample  evidence  that  the 
blow  occasioned  the  development  of  his 
CO  disease,  although  it  was  not  discovered  to 
JJ  be  the  Potto  disease,  as  it  is  called,  for 
*  orer  a  year.*  But  it  is  argued  that  if  such 
a  disease  is  due  to  the  presence  of  tubercu- 
lar germs  in  a  man's  system  before  the 
accident,  the  defendant  ought  not  to  be 
required  to  pay  more  than  it  would  to  a 
normal  man.  On  this  point  also  we  are 
of  opinion  that  the  jury  were  warranted  in 
finding  that  the  disease  was  the  direct  re- 
sult of  the  injury,  as  they  were  required 
to,  by  the  very  conservative  instructions 
to  them,  before  holding  the  defendant  to 
answer  for  it.  Crane  Elevator  Co.  v.  Lip- 
pert,  11  C.  C.  A.  521,  24  U.  S.  App.  176, 
63  Fed.  942;  Spade  v.  Lynn  &  B.  R,  Co. 
172  Mass.  488,  491,  43  L.R.A.  832,  70  Am. 
St.  Rep.  298,  62  N.  E.  747;  Smith  v.  Lon- 
don  ft  S.  W.  R.  Co.  L.  R.  6  C.  P.  14,  21, 
40  L.  J.  C.  P.  N.  S.  21,  23  L.  T.  N.  S. 
678,  19  Week.  Rep.  230,  18  Eng.  Rul.  Cas. 
726. 
Judgment  affirmed. 


(224  U.  8.  668.) 
EDWARD    QUIGLEY    McCAUGHEY    and 
George     Joseph  McCaushey,    Minors,    by 
Their  Guardian,  Susan  McCaughey,  et  al., 
Plffs.  in  Err., 

T. 

ALEXANDER  LYALL,  H.  J.  Finger,  Mae 

Morton,  et  al. 

CoNSTiTUTiONAi.  Law  (|  309*)— Due  Pbo- 

CE88   OF   Law  —  Parties  —  FoBSCLOstTBX 

Suit— Heirs  ov  Mortoagor. 

Construing  Cal.  Code  Civ.  Proc.  S  1582, 
to  mean  that  the  heirs  are  not  necessary 
parties  to  a  suit  against  the  administratrix 
to  foreclose  a  mortgage  executed  by  the  de- 
cedent, does  not  deprive  such  heirs,  with- 
out due  process  of  law,  of  the  title  which 
Cal.  Civ.  Code,  §  1384,  casts  upon  them 
Upon  the  death  of  their  ancestor. 

[Ed.  Note.— For  other  oaaes,  eee  Constitutional 
Law,  Cent.  Dig.  fi§  929.  930 :    Dec  Dig.  I  S09.*] 

[No.  228.] 

Submitted  April  19,  1912.    Decided  May  13, 

1912. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Superior 
Court  of  Santa  Barbara  County,  in  that 
State,  sustaining  a  title  to  land  derived 
through  a  sheriff's  sale  under  a  mortgage 
foreclosure.    Affirmed. 

See  samp  case  below,  162  Cal.  616,  98 
Pac.  681. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cyras  F.  McNntt  and  William 
G.  Griffith  for  plaintiffs  in  error. 

Mr.  Alexander  Iiyall,  in  propria,  per- 
9ona,  for  defendants  in  error.  h 

10 

•Mr.  Justice  MoKenna  delivered  the  opin-  • 
ion  of  the  court: 

This  writ  of  error  is  directed  to  a  judg- 
ment of  the  supreme  court  of  the  state  of 
California,  sustaining  the  title  of  defend- 
ants in  error  to  certain  lands  in  that  state, 
derived  through  a  sheriff's  sale  of  the 
same  upon  suit  for  foreclosure  of  a  mort- 
gage. The  suit  was  instituted  and  prose- 
cuted against  the  administratrix  of  the  es- 
tate of  the  father  of  plaintiffs  in  error,, 
they  not  having  been  made  parties  nor  giv- 
en notice  of  the  pendency  of  the  suit. 

The  facts,  as  stated  in  the  opinion  of 
the  court,  are  as  follows: 

"George  McCaughey  died  intestate  oa 
March  1,  1890.  The  plaintiffs  are  hia 
children  and  heirs  at  law.  During  his  life- 
time, on  June  6,  1889,  the  deceased  execu- 
ted a  mortgage  on  certain  land  to  one  H. 
J.  Finger  to  secure  a  promissory  note  for 
$500,  which  was  due  and  unpaid  at  the 
death  of  the  decedent.  After  his  death 
Susan  McCaughey  was  duly  appointed  and 
qualified  as  administratrix  of  his  estate. 
The  note  and  mortgage  were  duly  presented 
to  the  administratrix  and  were  allowed 
by  her  and  approved  by  the  probate  judge. 
In  January,  1894,  Finger  commenced  an 
action  against  the  administratrix  to  fore- 
close the  mortgage,  but  did  not  make 
plaintiffs  parties  to  such  action.  Such  pro- 
ceedings were  had  that  a  judgment  of  fore- 
closure was  regularly  rendered,  under 
which  the  land  was  duly  sold  by  the  sheriff 
on  April  10,  1895,  to  defendant  Lyall,  who 
in  due  time  received  a  sheriff's  deed  there-  ^ 
for.  Several  years  afterwards  this  present  § 
action  was  brought  by  said  heirs  to  have^it  * 
adjudicated  that  they  are  the  owners  of  an 
undivided  one  half  of  the  said  land;  that 
the  claim  of  the  defendants  thereto  be  ad- 
judged null  and  void ;  that  plaintiffs  recover 
the  possession  of  the  land,  etc.  A  general 
demurrer  to  the  complaint  was  interposed 
by  the  defendant  Lyall  and  by  other  de- 
fendants. The  demurrers  were  sustained; 
and  plaintiffs  declining  to  amend*  Jodgmaiit 
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waft  rendered  for  defendantft."  [152  GaL 
•16,  93  Pac.  681.] 

The  judgment  waa  aflftrmed  by  depart- 
ment 2  of  the  supreme  court,  and  a  petition 
for  rehearing  in  bank  waa  denied.  There- 
upon the  chief  justice  of  the  court  granted 
this  writ  of  error. 

The  contention  of  plaintiffs  in  error  is 
that  the  law  cast  upon  them  the  title  to 
the  land  upon  the  death  of  their  intestate 
ancestor,  and  that  such  title  could  not  be 
devested  in  a  suit  in  which  they  were  not 
parties. 

To  sustain  the  contention,  plaintiffs  in 
error  make,  as  we  shall  see,  one  part  of 
the  law  of  the  state  paramount  to  another 
part,  certain  decisions  of  the  courts  of  the 
state  paramount  to  other  decisions,  putting 
out  of  Yiew  that  necessarily  the  co-ordina- 
tion of  the  laws  of  the  state  and  the  ac- 
commodation of  the  decisions  of  its  courts 
is  the  function  and  province  of  the  tribunals 
of  the  state,  legislative  and  judicial,  re- 
spectively. 

For  their  rights  of  property  plaintiffs  ad- 
duce §  1384  of  the  Civil  Code  of  the  state, 
which  provides  that  "the  property,  both 
real  and  personal,  of  one  who  die^  without 
disposing  of  it  by  will,  passes  to  the  heirs 
of  the  intestate,  subject  to  the  control  of 
the  probate  court,  and  to  the  possession  of 
any  administrator  appointed  by  that  court, 
for  the  purposes  of  administration."  And 
decisions  of  the  supreme  court  are  cited, 
holding,  it  is  said,  "that  upon  the  death 
of  the  ancestor,  the  title  to  the  real  estate 
vests  immediately  in  the  heir."  From  the 
Code  and  the  decisions  it  is  deduced  that 
^  the  descent  being  cast  at  the  instant  of  the 
CO  death  of  ancestor,  the  "right  of  the  heir  is 
•  fixed  by  such  positive  law,  and  he  becomes 
invested  with  the  measure  of  title  which 
that  law  has  fixed,  and  cannot  be  devested 
of  such  title  without  due  process  of  law." 

It  is  admitted  that  the  heir  takes  sub- 
ject to  administration,  but  with  that  limi- 
tation only,  it  being  contended  further  that 
"he  holds  precisely  the  title  held  by  the  an- 
cestor." Section  1582  of  the  Code  of  Civil 
Procedure  of  the  state  is  cited  as  defining 
the  limitation.  It  provides  that  "actions 
for  the  recovery  of  any  property,  real  or 
personal,  or  for  the  possession  thereof,  or 
to  quiet  title  thereto,  or  to  determine  any 
adverse  claim  thereon,  and  all  actions 
founded  upon  contracts,  may  be  maintained 
by  and  against  executors  and  administra- 
tors in  all  cases  in  which  the  same  might 
have  been  maintained  by  or  against  their 
respective  testators  or  intestates." 

The  supreme  court  of  the  state  in  a  num- 
ber of  decisions  has  considered  that  sec- 
tion to  mean  that  an  heir  is  not  a  necessary 
party   with   the   administrator.     Cunning- 


ham y.  Ashley,  46  CaL  485;  Bayly  y.  Muehe^ 
65  CaL  345,  3  Pac.  467,  4  Pac  486 ;  Finger 
y.  McCaughey,  119  Cal.  59,  51  Pac.  13, 
Dickey  v.  Gibson,  121  Cal.  276,  53  Pac  704. 
This  is  conceded  by  plaintiffs  in  error,  but 
they  say  that  because  §  1682  of  the  Code 
of  Civil  Procedure  "is  made  the  basis  of 
the  rule  established  by  the  supreme  court 
of  the  state,"  they  complain  of  it,  and 
respectfully  urge  that  it  "is  repugnant  to 
the  14th  Amendment  of  the  Constitution 
of  the  United  States,  8  1."  This  is  equiva- 
lent to  saying  that  the  legislative  power  of 
the  state,  being  the  source  of  the  rights 
and  the  remedies,  has  so  dealt  with  one  as 
to  make  the  other  repugnant  to  the  Consti- 
tution of  the  United  States;  or,  if  the  com- 
plaint be  of  the  decisions,  that  the  supreme 
court  of  the  state  cannot  construe  the  lawa 
of  the  state  and  make  of  them  a  consistent 
system  of  jurisprudence,  accommodating 
rights  and  remedies.  Both  contentions  are 
so  clearly  untenable  that  further  discussion 
is  unnecessary. 
Judgment  affirmed. 


(224  U.  8.  S47.) 

AMERICAN   RAILROAD   COMPANY    OF 
PORTO  RICO,  Plff.  in  Err., 

ANN  ELIZABETH  BIRCH  and  Ernest  Vic- 
tor Birch. 

DBATH  (I  81*)^PABTIIB— ElCPLOTSBS'  LXA- 

BiuTT—AcnoN— Person Ai.  Repbesenta- 

nvB. 

The  widow  and  son  of  a  deceased  railway 
employee  cannot  bring  in  their  own  names 
the  action  for  damages  given  by  the  em- 
ployers' liability  act  of  April  22,  1908  (35 
Stat  at  L.  65,  chap.  149,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1322),  §  2,  "to  his  or  her 
personal  representative,  for  the  benefit  of 
the  surviving  widow  or  husband  or  children 
of  such  employee," — especially  in  Porto 
Rico,  where  the  distinction  between  heirs 
and  personal  representatives  is  recognized, 
and  where  there  existed  a  local  employers' 
liability  act  when  the  Federal  statute  waa 
enacted,  which  gave  a  cause  of  action,  if 
the  conditions  of  liability  existed,  to  the 
widow  of  the  deceased,  or  to  his  children  or 
dependent  parents. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  S6-46;    Dae.  Dig.  i  SI.*] 

[No.  224.] 

Submitted  April  24,  1912.    Decided  May  13^ 

1912. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  judgment  in  favor  of  plaintiffs  in  an  ac- 
tion brought  by  the  widow  and  son  of  a 
deceased  railway  employee,  under  the  em- 
ployers'   liability    aet     Reversed   without 


*For  other  cases  see  same  tople  A  |  mnaaa  la  Dec.  A 
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prejudice  to  tneh  rights  a»  the  personal 
representative  may  have. 

The  facts  are  stated  in  the 'opinion. 

Messrs.  N,  B.  K.  Pettingill  and  F.  Ii. 
Comwell  for  plaintiff  in  error. 

Mr.  WilllB  Sweet  for  defendants  in  ei^ 
^ror. 

4?  *Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  for  damages  for  the  death,  through 
the  alleged  negligence  of  plaintiff  in  error, 
of  the  husband  and  father  of  defendants  in 
error,  who  are,  respectively,  deceased's  wid- 
ow and  son. 

The  action  was  originally  brought  by  Ann 
Elizabeth  Birch.  A  demurrer  was  filed  to 
the  complaint,  which  was  sustained  in  part, 
and  the  court  directed  counsel  "to  so  amend 
the  complaint  as  to  show  whether  or  not 
the  plaintiff  is  the  sole  heir  of  the  deceased, 
or,  if  she  sues  for  the  benefit  of  certain  other 
heirs,  then  the  complaint  must  specifically 
state  the  name  of  said  other  heirs,  and  state 
under  what  law  the  said  action  is  brought." 

An  amended  complaint  was  filed,  alleg- 
ing that  the  deceased,  Francisco  Abraham 
Birch,  was,  when  killed,  at  his  post  of  duty 
as  brakeman  on  a  train  of  the  railroad 
et  which  was  running  through  the  city  of 
g  Aguadilla  at  a  high  rate  of  speed,  and  eon- 
•  trary  to  an  ordinance  of  the  city,  in  •conse- 
quence of  which  speed  and  a  defect  in  one  of 
the  wheels  of  the  car  the  body  of  the  car  left 
the  tracks  and  was  thrown  to  the  ground, 
crushing  the  deceased  beneath  it,  and  thus 
eausing  instant  death. 

It  is  alleged  that  a  proper  inspection  of 
the  wheels  would  have  disclosed  the  defect 
in  it,  and,  further,  that  if  the  train  had 
been  running  within  the  limits  of  the  re- 
quirements of  the  law,  the  train  might  and 
would  have  been  stopped  before  the  acci- 
dent occurred. 

At  the  time  of  his  death,  it  is  alleged, 
that  the  deceased  was  forty-seven  years  of 
age,  was  receiving  $42  per  month,  was  a 
skilled  and  efficient  railroad  employee,  and 
was  in  vigorous  health  and  strength.  And 
it  is  alleged  that  his  death  was  caused  with- 
out negligence  on  his  part,  and  while  he 
was  in  the  faithful  discharge  of  his  duty. 

It  is  declared  that  the  "action  is  based 
upon  an  act  of  Congress  entitled,  'An  Act 
■  Relating  to  the  Liability  of  Commor  Car- 
riers by  Railroad  to  Their  Employees  in 
Certain  Cases,'  approved  April  22,  1908." 
[35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1322.] 

It  is  alleged  that  Ernest  Victor  Birch 
was  poor  in  health  and  frail  in  body,  and 
was  dependent  upon  deceased  for  support. 

Damages  were  prayed  at  $10,000. 

The  railroad  companj  denied  the  specific 


allegations  against  it  of  speed  and  failure 
to  inspect  the  wheels,  allied  that  they 
were  inspected,  and  that  no  defects  were 
visible  or  could  be  ascertained.  It  also  put 
in  issue  the  allegations  of  the  complaint  in 
regard  to  Ernest  Victor  Birch. 

The  answer  alleged  that  no  administr»" 
tion  proceedings  had  been  had  on  the  estate 
of  deceased,  and  that  neither  of  the  plain- 
tiffs has  been  declared  his  heir,  as  required 
by  law.  It  is  also  alleged  that  Ernest  Vic- 
tor Birch  was  over  the  age  of  twenty-one 
years,  and  that  deceased  was  under  no  legal 
obligation  to  support  him.  ^ 

The  case  was  tried  to  a  jury  upon  evi-J* 
dence  confiicting^upon  certain  of  the  issuea»  • 
There  was  no  confiict  as  to  the  circumstan- 
ces of  the  accident,  the  death  of  Birch  in  the 
line  of  duty,  and  that  the  accident  was 
caused  by  a  broken  wheel,  and  that  the 
train  was  not  equipped  with  air  brakes^ 
but  only  with  the  ordinary  hand  brakes. 
There  was  confiict  as  to  the  speed  of  the 
train  and  as  to  whether  the  engineer  in 
charge  of  the  locomotive  could  see  signals  to 
stop,  or  whether  he  disregarded  them. 

The  instructions  of  the  court,  so  far  aa 
material,  will  be  noticed  presently  in  con- 
sidering the  assignments  of  error. 

These  assignments  are:  (1)  The  court 
erred  in  overruling  the  demurrer;  (2)  in 
denying  the  motion  to  dismiss  the  action 
and  direct  verdict  on  the  ground  that  it  had 
not  been  brought  by  the  personal  represen- 
tative of  the  deceased,  as  required  by  the 
statute  upon  which  it  was  based;  (3)  in 
holding  that  the  heirs  could  sue  in  their 
own  names;  (4)  in  refusing  to  give  the  fol- 
lowing: "That  the  court  instruct  the  jury 
that  the  Federal  act  with  regard  to  safety 
appliances  has  no  application  to  the  ques- 
tion at  bar."  And  (5)  in  refusing  to  in- 
struct the  jury  as  follows: 

"That  they  [the  plaintiffs  in  action]  are 
entitled  to  recover  the  actual  compensation 
that  they  would  have  received  if  be  [the 
deceased]  had  not  been  killed,  and  that 
would  be  limited  to  the  purchase  of  an 
annuity  for  his  recognized  period  of  life/' 

These  assignments  are  reducible  to  three 
propositions,  to  wit:  (1)  the  capacity  of 
plaintiffs  to  sue,  (2)  the  application  of  the 
safety-appliance  law,  and  (3)  the  measure 
of  damages.  Their  discussion  requires  a 
consideration  of  the  employers'  liability  law, 
as  the  amended  complaint  is  based  on  that 
law.  Section  2  of  the  act  provides  as  fd- 
laws: 

"That  every  common  carrier  by  railroad 
in  the  territories,  the  District  of  Columbia, 
the  Panama  canal  sone,  or  other  possessions 
of  the  United  States,  shall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while  he  le 
is^employed  by  such  carrier  in  any  of  saidl^ 
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jurisdictions,  or,  in  ease  of  the  death  of 
Bueh  employee,  to  his  or  her  personal  repre- 
sentatiye,  for  the  benefit  of  the  surriying 
widow  or  husband  and  children  of  such  em- 
ployee, and  if  none,  then  of  such  employ- 
ee's parents,  and,  if  none,  then  of  the  next  of 
kin  dependent  upon  such  employee,  for  such 
injury  or  death  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  offi- 
cers, agents,  or  employees  of  such  carrier, 
or  by  reason  of  any  defect  or  insufficiency, 
due  to  its  negligence,  in  its  cars,  engines, 
appliances,  machinery,  track,  roadbed, 
works,  boatsy  wharves,  or  other  equip- 
ment." 

Section  3  includes  the  defense  of  contribu- 
tory negligence,  but  requires  the  damages  to 
be  "diminished  by  the  jury  in  proportion 
to  the  amount  of  negligence  attributable  to 
such  employee."  But  provides  that  con- 
tributory negligence  is  not  to  be  attribut- 
able to  tiie  employee  injured  or  killed  '^here 
the  violation  by  such  common  carrier  of  a 
statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such 
employee."  And  by  §  4,  assumption  of  risk 
by  the  employee  is  also  excluded  in  such 


Such  part  of  the  instructions  of  the  court 
as  are  necessary  to  be  considered  in  connec- 
tion with  the  act  are,  as  given  by  the  oourt, 
in  effect  as  follows: 

(1)  The  action  is  brought  under  the  em- 
ployers' liability  act  of  Congress  of  April 
22,  1908,  which  is  in  force  in  Porto  Rico, 
the  provisions  of  which  are  explained  as 
set  out  above. 

(2)  The  damages  can  only  be  compen- 
satory, and  the  measure  of  them  is  what  the 
plaintiffs  or  either  of  them  necessarily  lose 
in  or  by  the  death  of  their  husband  and 
father,  and  in  measuring  these  damages  the 
jury  may  take  into  consideration  the  age, 
health,  and  expectancy  of  life  of  the  de- 
ceased, his  earning  capacity,  his  character, 
his  mode  of  treatment  of  his  family,  and 

^  the  amount  contributed  out  of  his  wages  to 
M  fhem  for  their  support,  and  calcula^  from 
•  these  facts  the  amount  the  jury,  as^reason- 
able  and  practical  men,  believe  the  plaintiffs 
lose  because  of  the  death.  If  the  deceased 
was  guilty  of  contributory  negligence,  the 
damages  should  be  diminished  in  propor- 
tion to  such  n^ligence;  and  if  it  be  estab- 
lished by  a  preponderance  of  the  evidence 
that  the  violation  by  the  defendant  of  the 
law  of  Congress  requiring  safety  appliances 
upon  its  trains  and  cars  contributed  to  the 
death  of  the  deceased,  or  was  the  proximate 
cause  thereof,  then  the  deceased  cannot  be 
lield  to  have  been  guilty  of  contributory  neg- 
ligence nor  to  have  assumed  the  risk,  if  the 
Jury  believe  that  the  absence  of  safety  ap- 
pliaooes  in  and  about  the  train  contributed 


to  or  was  the  proximate  cause  of  the  in^ 
jury. 

The  employers'  liability  act  expressly  ap* 
plies  to  Porto  Rico.  It  is,  however,  oon^ 
tended  that  the  safety-appliance  act  does  not. 
To  this  contention  defendants  in  error  an- 
swer that  it  is  made  a  part  of  the  former 
act  by  the  provision  of  §  3  of  that  act  "that 
no  such  employee  who  may  be  injured  or 
killed  shall  be  held  to  have  been  guilty  of 
contributory  negligence  in  any  case  where 
the  violation  of  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such 
employee."  A  similar  provision  is  made  in 
§  4  as  to  assumption  of  risk.  These  oppos- 
ing contentions  present  a  serious  controver- 
sy. It  is,  however,  really  doubtful  if  they 
arise  on  the  record.  The  charge  in  the  com- 
plaint is  that  the  deceased  came  to  his  death 
by  being  crushed  under  the  body  of  a  car 
upon  which  he  was  acting  as  brakeman,  and 
that  his  death  was  "caused  by  the  negligence 
of  the  defendant  in  failing  to  cause  a  prop- 
er inspection  of  the  wheels"  of  the  car, 
which  "inspection  would  have  discovered 
the  unsafe  condition  of  the  wheel  in  ques- 
tion." As  a  further  ground  of  negligence 
it  was  charged  that  the  train  was  running 
at  a  high  rate  of  speed,  and  that  if  it  had 
been  running  within  the  speed  "require-  ^ 
ments  of  the  law,  the  same  might  and  would  jg 
have  been  stopped*  before  the  accident  oo-  • 
curred."  To  these  charges  the  testimony 
was  directed  to  sustain  or  deny.  The  amount 
of  testimony  as  to  contributory  negligence 
and  assumption  of  risk  we  should  not  think 
was  worthy  of  attention  if  the  court  and 
counsel  had  not  considered  an  instruction 
was  called  for  in  regard  to  them,  and  it  may 
be  that  the  question  is  presented  of  the  ap- 
plication of  the  safety-appliance  act  to 
Porto  Rico.  However,  we  are  not  called  up- 
on to  decide  it,  as  we  find  a  fatal  defect  of 
parties. 

In  the  original  complaint,  defendant  in 
error  alleged  that  she  was  the  vndow  of  the 
deceased.  To  this  a  demurrer  was  filed,  al- 
leging as  a  ground  that  the  complaint  did 
not  "state  in  what  capacity"  she  sued. 
Thereupon  an  amendment  was  directed  and 
made,  as  we  have  indicated.  In  the  amend- 
ed complaint  she  joined  with  her  Ernest 
Victor  Birch,  alleging  him  to  be  the  son  and 
herself  the  widow  of  the  deceased.  By 
agreement  of  the  parties  the  demurrer  to 
the  original  complaint  was  considered  as  a 
demurrer  to  the  amended  complaint,  and  as 
such  it  was  overruled. 

The  record  shows  that  at  the  trial  the 
plaintiffs  presented,  against  the  objection  of 
the  company,  a  eertiflcate  from  the  proper 
insular  court  "in  which  it  was  certified  that 
the  plaintiffs  in  the  'action  were  the  legal 
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heirs  of  the  deceased."  Subsequently  the 
court,  in  passing  on  and  overruling  a  mo- 
tion of  the  company  for  direction  of  a  ver- 
dict for  it  upon  the  ground  that  the  suit 
was  not  "brought  by  any  person  authorized 
under  the  national  employers'  liability  act 
to  bring  suit/'  said  ''that  the  suit  being 
brought  under  the  act  of  Congress  of  April 
22,  1906,  it  is  properly  brought  in  the  name 
of  the  only  persons  for  whose  benefit  any 
recovery  could  be  had,  and  it  is  the  opinion 
of  the  court  that  the  words  used  in  8  2  of 
the  act  in  question,  'to  his  or  her  personal 
representative/  cannot  be  construed  to  mean 
that  it  is  necessary,  in  cases  where  only  the 
!•  husband  or  wife  could  inherit  and  are  the 
)g  only  survivors,  that  they  be  forced,  in  the 
*  absence  of  any  estate^*  belonging  to  the  de- 
ceased other  than  his  right  to  sue,  to  have 
an  administrator  appointed." 

But  the  words  of  the  act  will  not  yield 
to  such  a  liberal  construction.  They  are 
too  clear  to  be  other  than  strictly  followed. 
They  give  an  action  for  damages  to  the  per- 
son injured,  or,  "in  case  of  his  death,  .  .  . 
to  his  or  her  personal  representative."  It 
is  true  that  the  recovery  of  the  damages  is 
not  for  the  benefit  of  the  estate  of  the  de- 
ceased, but  for  the  benefit  "of  the  surviving 
widow  or  husband  and  children." 

But  this  distinction  between  the  parties 
to  sue  and  the  parties  to  be  benefited  by  the 
suit  makes  clear  the  purposes  of  Congress. 
To  this  purpose  we  must  yield.  Even  if 
we  could  say,  as  we  cannot,  that  it  is  not  a 
better  provision  than  to  give  the  cause  of  ae- 
tion  to  those  in  relation  to  the  deceased.  In 
the  present  case  it  looks  like  a  useless  cir- 
cumlocution to  require  an  administration 
upon  the  deceased's  estate,  but  in  many  ea*- 
es  it  might  be  much  the  simpler  plan  and 
keep  the  controversy  free  from  elements  but 
those  which  relate  to  the  cause  of  action. 
But  we  may  presume  that  all  contending 
considerations  were  taken  into  account  and 
the  purpose  of  Congress  expressed  in  the 
language  it  used. 

It  is  not  denied  that  under  the  laws  of 
Porto  Rico  there  is  a  distinction  between 
heirs  and  personal  representatives.  Indeed, 
defendant  in  error  cites  §  61  of  the  Code  of 
Civil  Procedure  which  recognizes  the  dis- 
tinction. The  section  provides:  "When 
the  death  of  a  person,  not  being  a  minor,  is 
caused  by  wrongful  act  of  another,  his 
heirs  or  personal  representatives  may  main- 
tain an  action  for  damages  against  the  per* 
eon  causing  the  death."  And  defendants  in 
error  urge  that  the  national  act  should  be 
construed  to  give  a  like  alternative  right  to 
heirs  or  personal  representatives,  although 
its  language  is  different.  The  purpose  of 
the  national  act,  it  is  argued,  as  of  the  Code 
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the  actioB*alive  and  beneficently  "to  protect* 
those  dependent  upon  the  employee  as  well 
as  the  employee  himself;"  and  that  there- 
fore "a  'personal  representative' "  might  act 
in  the  place  of  the  deceased.  But  it  ia 
further  argued  that  this  was  not  the  only 
purpose  of  the  act.  It  had  the  purpose 
of  giving  to  a  defendant  company  the 
right  to  have  its  liability  determined  in 
one  action,  and  that  such  liability  would  be 
secured  whether  executors  or  administrators 
sued  or  heirs  sued.  The  reasoning  is  not 
very  satisfactory  and  puts  out  of  account 
the  absolute  words  of  the  statute.  And 
these  take  a  special  force  in  Porto  RicOb 
An  employers'  liability  act  existed  there  at 
the  time  of  the  enactment  of  the  national 
act,  which  gave  a  cause  of  action,  if  the  con- 
ditions of  liability  existed,  to  the  widow  of 
the  deceased  or  to  his  children  or  dependent 
parents.  The  national  act  gives  the  right 
of  action  to  personal  representatives  only. 
Judgment  reversed  without  prejudice  to 
such  rights  as  the  personal  representatives 
may  have. 


(224  U.  8.  641.) 

MISSOURI  PACIFIC  RAILWAY  COMPA- 
NY,  Plff.  in  Err., 

V. 

OZRO   CASTLE. 

COUBTS  (§  385*)— SUPBEME  COUBT— APPEAL 
— AFFIBlfANCE   ON   MOTION. 

1.  A  judgment  of  a  Federal  circuit  court 
will  be  affirmed  on  motion,  under  Supreme 
Court  rule  6,  subd.  5,  where  the  questions 
urged  as  a  basis  for  reversal  have  been  so 
plainly  foreclosed  by  the  decisions  o#  the 
Supreme  Court  as  to  make  further  argu- 
ment unnecessary. 

TEd.  Note.— For  other  eases,  see  Courts,  Ceiit. 
Dig.  {}  1022-1028.  1081;    Dec.  Dig.  §  385.*] 

Master  and  Sebvant  (J  228*)--MoDirr- 

INO   DOCTBINE  OF  CONTRIBXJTOBT  NBOLI- 

qencb— Police  Poweb. 

2.  The  police  power  of  the  state  justifiee 
a  statutory  modification  of  the  doctrine  of 
eontributory  negligence  by  providing  that 
such  negligence  on  the  part  of  an  injured 
employee  iiiiall  not  be  a  bar  to  a  recovery 
against  the  employer,  where  the  employee's 
negligence  was  slight,  and  that  of  the  em- 
ployer gross  in  comparison,  but  that  dam- 
ages shall  be  diminished  in  proportion  to 
the  amount  of  negligence  attributable  to  the 
injured  employee. 

[Bd.  Note.— For  other  canes,  see  Master  and 
Senrant,  Cent  Dig.  ff  6TO,  871;    Dec.  Dig.  §  228.»] 

Constitutional  Law  (H  245,  206*)  — 
Equal  Protection  op  the  Laws— Priv- 
ileges AND  Immunities-— In JUBiEs  to 
Railway  Emplotbes  -^  Gompabative 
Neolioencb. 

8.  Railway  companies  are  not  denied  the 
equal  protection  of  the  laws,  nor  are  their 
privileges  and  immunities  as  citizens  of  the 
United    States    abridged,    by    Neb.    Comp. 


^  XV    i  1     :.   .    A    1  ^***-  ^^^^'  2^'  8  4,  under  which  the  con- 

of  Civil  Procedure  of  the  island,  is  to  keep  tributory  negligence  of  a  railway  employee 

•For  other  omos  see  same  topic  ft  |  mumbbb  1b  Doc.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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injured  while  engaged  In  train  service  wiU 

not   bar    a    recovery    from   the   company^ 

where  hit  negligence  was  slight,  and  that 

of  the  company  gross  in  comparison,  the 

damages  being  diminished  in  proportion  to 

the  amount  of  negligence  attributable  to  the 

injured  employee. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Die.  I  780;    Dee.  Dig,  ||  £45,  206.*] 

GomrERCE  (^  10* )— State  Regutjltion— 
Congressional  Inaotxcn— Compabativx 
Negligence. 

4.  Until  Congress  acted  in  the  matter, 
there  was  no  repugnancy  to  the  commerce 
clause  of  the  Federal  Constitution  in  the 
provisions  of  Neb.  Comp.  Stat.  chap.  21, 
S  4,  under  which  the  contributory  negli* 
gence  of  a  railway  employee  injured  while 
engaged  in  interstate  commerce  did  not 
bar  a  recovery  from  the  company,  where 
his  negligence  was  slight  and  that  of  the 
eompany  was  gross  in  comparison,  the  dam- 
ages beinff  diminished  in  proportion  to  the 
amount  of  negligence  attributable  to  i^e  in- 
jured employee. 

tSd.    Note.— For    other   cases,    see   Commerce, 
Cent  Dig.  §  8:    Dec  Dig.  §  10.*] 

Statutes  (f  64* )— Invalid  in  Part. 

5.  The  validity  of  Neb.  Comp.  Stat.  ehap. 
21,  §§  3,  4,  in  so  far  as  they  impose  liar 
bility  upon  a  railway  company  for  an  in- 
jury to  an  employee  engaged  m  interstate 
commerce,  arising  from  the  neglisence  of  a 
coemployee,  and  modify  the  rule  of  con- 
tributory negligence,  is  not  affected  because 
such  statute  also  covers  subjects  dealt  with 
by  the  safety  appliance  act  of  March  2, 
1893  (27  Stat  at  L.  631,  chap.  196,  U.  S. 
Comp.  Stat  1901,  p.  3174),  such  aa  acts  of 
n^ligence  of  railway  companies  in  re- 
spect of  their  cars,  roadbed,  machinery,  etc 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent 
DlK.  M  68-66.  195;    Dec.  Dig.  §  64.*] 

Courts  (|  314*)  —  Federal  Courts  — Di- 
verse CiTiZENBHiP  — Foreign  Coefo&a- 
noNB. 

6.  A  corporation  originally  incorporated 
under  the  laws  of  the  state  of  Missouri, 
which  admits  in  its  answer  the  existence  of 
the  diverse  citizenship  relied  upon  to  sup- 
port the  jurisdiction  of  the  Federal  circuit 
court  for  the  district  of  Nebraska  over  a 
suit  against  it,  cannot  successfully  urge,  to 
defeat  such  jurisdiction,  that  it  had  become 
a  Nebraska  corporation  under  the  Consti- 
tution and  laws  of  that  state,  as  construed 
by  its  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  860:    Dec.  Dig.  §  S14.«] 

[No.    344.] 

Submitted  April  22,  1912.    Decided  May  13, 

1912. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebras- 
ka to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  by  a  railway  employee  to 
recover  damages  from  the  railway  eompany 
for  pergonal  injuries.  Affirmed. 
The  farts  are  stated  in  the  opinion. 


Mr.  Balle  P.  Waggener  for  plaintiff  in 
error. 

Messrs.  T.  J.  Mahoney  and  J.  A.  C.  Ken* 
nedy  for  defendant  in  error.  ^^ 

*Mr.  Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

Alleging  himself  to  be  a  citizen  of  Ne- 
braska, and  averring  that  the  railway  com- 
pany was  a  citizen  of  Missouri,  Castle  sued 
the  railway  company  to  recover  for  injuries 
received  by  him  while  in  the  service  of 
the  railway  company  aa  a  brakeman  upon 
a  freight  train  operating  in  the  state  of 
Nebraska,  the  injury  having  been  occasioned 
through  the  negligence  of  a  coemployee.  The 
right  to  recover  under  such  circumstances 
was  based  upon  a  Nebraska  statute  adopted 
in  1907,  consisting  of  two  sections  which 
are  now  §§  3  and  4  of  chapter  21  of  the 
Compiled  Statutes  of  Nebraska.  The  1st 
section  made  every  railway  company  liable  ^ 
to  ita  employees  who,  at  the  time  of  the  J 
injury,*were  engaged  in  construction  or  re*  * 
pair  works,  or  in  the  use  and  operation  of 
any  engine,  car,  or  train  for  said  company, 
for  all  damages  which  may  result  from  the 
negligence  of  ita  officers,  agenta,  or  em- 
ployees, or  by  reason  of  any  defecta  or  insuf- 
ficiency due  to  ita  negligence  in  ita  cars, 
engines,  appliances,  machinery,  track,  road- 
bed, ways,  or  work.  The  2d  section  pro- 
vided that  contributory  negligence  shall  not 
be  a  bar  to  recovery  where  the  negligence 
of  the  injured  employee  was  slight  and  thai 
of  the  employer  was  gross  in  comparison^ 
but  that  damages  shall  be  diminished  in 
proportion  to  the  amount  of  negligence  atr 
tributable  to  the  injured  employee.  In  ita 
answer  the  railway  company  admitted  that 
it  was  then,  and  was  at  all  of  the  times 
mentioned  In  the  petition,  "a  railroad  cor- 
poration organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of 
Missouri,"  and  set  up  that  the  injury  to 
the  plaintiff  was  caused  by  the  negligence 
of  a  fellow  servant  or  coemployee,  and  was 
also  the  result  of  the  contributory  negli- 
gence of  the  plaintiff.  The  validity  of  the 
2d  section  of  the  statuta  was  challenged  be- 
cause it  deprived  "of  the  defense  of  contri- 
butory negligence  accorded  to  all  other  liti- 
ganta,  persons  or  corporations,  within  the 
state  of  Nebraska,**  and  because  the  statute 
established  and  enforced  against  railroads 
a  rule  of  damages  not  applicable  to  any 
other  litigant  in  similar  cases,  whereby  the 
privileges  and  immunities  of  the  eompany 
as  a  citizen  of  the  United  States  within  the 
jurisdiction  of  the  state  of  Nebraska  were 
abridged,  and  it  was  denied  the  equal  pro- 
tection of  the  laws,  in  violation  of  the  14th 
Amendment    The  repugnancy  of  the  statuta 


•For  oiher  ca^es  see  same  topic  St  |  kvmbbb  in  Dec.  4  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 


608 


32  SUPREME  CX>URT  BEPORTEB. 


Oct.  Tebm^ 


to  the  commerce  clause  of  the  Constitution 
was  also  averred,  on  the  ground  that  "the 
plaintiff,  at  the  time  he  received  the  in- 
juries complained  of,  and  engaged  as  an 
employee  of  an  interstate  railroad  engaged 
^  in  commerce  between  the  states  of  Missouri, 
2  Kansas,  and  Nebraska,"  and  the  statute  of 

*  Nebraska  "attempts  to  regulate  and^oontrol 
as  well  as  create  a  cause  of  action  and 
remedy,  imposing  upon  the  defendant  com- 
pany a  liability  inconsistent  with  and  repug- 
nant to  the  action  of  the  Congress  of  the 
United  States  on  said  subject." 

At  the  trial  the  company  excepted  to  the 
refusal  of  the  court  to  give  instructions 
embodying  its  contentions  respecting  the 
invalidity  of  the  statute,  and  also  excepted 
to  the  giving  of  4^ertain  instructions  which 
were  antagonistic  to  those  oontentions. 
From  a  judgment  entered  upon  a  verdict 
of  a  jury  in  favor  of  the  plaintiff,  this  di- 
rect writ  of  error  was  sued  out. 

Defendant  in  error  moves  to  affirm  the 
Judgment  under  subdivision  6  of  rule  6. 
The  motion,  we  think,  should  prevail,  since 
the  questions  urged  upon  our  attention  as 
a  basis  for  a  reversal  of  the  judgment  have 
been  so  plainly  foreclosed  by  decisions  of 
this  court  as  to  make  farther  argument  on- 
neoessary. 

This  court  has  repeatedly  upheld  the  pow- 
er of  a  state  to  impose  upon  a  railway  com- 
pany liability  to  an  employee  engaged  in 
train  service  for  an  injury  inflicted  through 
the  negligence  of  another  employee  in  the 
same  service.  Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  32  L.  ed.  107,  8  Sup.  dt 
Rep.  1101;  Minneapolis  &  St.  L.  R.  Co.  y. 
Herrick,  127  U.  S.  210,  82  L.  ed.  109,  8 
Sup.  Ct  Rep.  1176;  Tullis  v.  Lake  Erie  ft 
W.  R.  Co.  175  U.  S.  348,  44  L.  ed.  192,  20 
Sup.  Ct.  Rep.  136;  Chicago,  E.  &  W.  R.  Co. 
T.  Pontius,  157  U.  S.  209,  89  L.  ed.  675, 
15  Sup.  Ct.  Rep.  585;  and  Mondou  r.  New 
York,  N.  H.  &  H.  R.  Co.  223  U.  S.  1,  56  I/. 
ed.  — ,  32  Sup.  Ct.  Rep.  169. 

Obviously,  the  same  reasons  which  justi- 
fied a  departure  from  the  common-law  rule 
in  respect  to  the  negligence  of  a  fellow 
oervant  also  justify  a  similar  departure  in 
regard  to  the  effect  of  contributory  negli- 
gence, and  the  cases  above  sited  in  principle 
are  therefore  authoritative  as  to  the  law- 
fulness of  the  modification  made  by  the  2d 
section  of  the  statute  under  consideration 
of  the  rule  of  contributozy  n^ligenoe  as 
applied  to  railway  employees.  The  decision 
in  the  Mondou  Case,  sustaining  the  validity 
9  of    the    Federal    employees'    liability    act, 

•  praetically*forecloses  all  question  as  to  the 
authority  possessed  by  the  state  of  Nebraska 
by  virtue  of  its  police  power  to  enact  the 
statute  in  question,  and  to  confine  the  bene- 


fits of  such  legislation  to  the  employees  of 
railroad  companies;  and  as,  at  the  time  tho 
plaintiff  received  the  injuries  complained  o^ 
there  was  no  subsisting  legislation  by  Con- 
gress affecting  the  liability  of  railway  com^ 
panics  to  their  employees,  under  the  con- 
ditions shown  in  this  case,  the  state  was 
not  debarred  from  thus  legislating  for  tho 
protection  of  railway  employees  engaged  in 
interstate  commerce.  See  the  Mondou  Case^ 
supra,  and  Chicago,  M.  &  St.  P.  R.  Co.  r. 
Solan,  169  U.  S.  133,  42  L.  ed.  688,  18 
Sup.  Ct.  Rep.  289. 

The  circumstance  that  the  Nebraska  stat- 
ute covers  acts  of  negligence  of  railroad 
companies  in  respect  to  their  cars,  roadbed* 
machinery,  etc., — subjects  dealt  with  by  the 
safety-appliance  act  of  March  2,  1893  [27 
Stat,  at  L.  531,  chap.  196,  U.  S.  Comp. 
Stat  1901,  p.  8174], — does  not  afford  any 
substantial  ground  for  the  contention  that 
the  statute  is  invalid,  in  so  far  as  it  im- 
posed liability  for  an  injury  to  an  employee 
arising  from  the  negligence  of  a  coemployee. 

In  the  argument  at  bar,  a  contention  ii 
made  which  was  seemingly  not  presented 
in  the  court  below  nor  alluded  to  in  the 
assignments  of  error;  vis.,  that  although 
originally  incorporated  under  the  laws  of 
the  state  of  Missouri,  the  railway  eompany 
had,  in  law  and  in  facty  become  a  domestie 
corporation  in  Nebraska  under  the  Constitu- 
tion and  laws  of  that  state,  and  was  such 
domestic  corporation  when  this  suit  was  in- 
stituted; and  in  consequence  the  diversity 
of  citizenship  essential  to  the  jurisdiction 
if  the  circuit  court  was  wanting.  In  sup* 
port  of  the  contention,  an  allegation  of  tho 
petition  is  quoted  to  the  effect  that  tho 
railway  eompany  owned  and  operated  its 
road  as  well  in  the  state  of  Nebraska  as 
in  the  other  states;  and  reference  is  made 
to  a  provision  of  the  Constitution  of  Ne- 
braska— 8  8,  art.  1,  Comp.  Stat.  (Neb.)'  ^ 
1905,  pp.  74,  75— denying  to  a  railroad  oor-  J 
poration'organised  under  the  laws  of  any  • 
other  state  or  of  the  United  States,  and 
doing  business  In  Nebraska,  the  power  to 
exercise  the  right  of  eminent  domain,  or 
to  acquire  the  right  of  way  or  real  estate 
for  depot  or  other  uses  until  it  shall  have 
become  a  body  corporate,  pursuant  to  and 
in  accordance  with  the  law  of  the  state. 
Two  decisions  of  the  supreme  court  of 
Nebraska  are  cited,  in  one  of  which  (State 
ex  rel.  Leese  v.  Missouri  P.  R.  Co.  25  Neb. 
164^  165,  41  N.  W.  127),  it  U  said  ii  waa 
decided  that  because  of  consolidations  with 
domestic  companies,  the  Missouri  Pacific 
Company  had  become  a  domestic  corporation 
in  the  state  of  Nebraska,  and  eould  therefore 
"acquire  a  right  of  way,"  ete.  As  to  the 
other    (Trester  v.  Missouri  P.  R.  Co.  23 
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N«b.  243-249,  36  N.  W.  602),  the  contention 
appears  to  be  that  the  railway  company  waa 
held  to  be  a  domestic  oorporation  by  force  of 
the  constitutional  provision  heretofore  re- 
ferred to.  In  the  face,  however,  of  the  dear 
admission  made  in  the  answer  of  the  railway 
company  as  to  the  existence  of  diverse  dt- 
icenship,  we  cannot  assent  to  the  soundness 
of  the  claim  now  made,  based  on  the  con- 
tentions referred  to.  Certainly,  in  the  ab- 
sence of  any  issue  on  the  subject,  weight 
cannot  be  attached  to  the  decision  in  26 
Neb.;  and  it  is  consistent  with  the  constitu- 
tional provision  to  infer  that  the  railway 
company,  if  it  became  a  domestic  corpora^ 
tion  of  Nebraska,  did  so  by  compulsion  of 
the  Nebraska  statutes  on  tiie  subject.  In- 
deed, the  eontention  is  adversely  disposed  of 
by  Southern  R.  Co.  r.  Allison,  190  U.  8. 
326,  47  L.  ed.  1078,  28  Sup.  Ct.  Rep.  713, 
cited  in  Patch  v.  Wabash  R.  Co.  207  U.  8. 
284,  62  L.  ed.  208,  28  Sup.  Ct.  Rep.  80,  12 
Ann.  Cas.  618.  In  the  Allison  Case,  the 
court,  among  other  cases,  referred  approv- 
ingly to  Walters  v.  Chicago,  B.  ft  Q.  R.  Co. 
104  Fed.  877,  where  it  was  held  that  a 
corporation  originally  created  by  the  state 
of  Illinois,  although  made  by  the  law  of 
Nebraska  a  domestic  corporation  of  that 
state,  was  nevertheless  a  eitissn  of  Illinoia. 
Judgment  aflftrmed. 


(S4  U.  8.  6S4.) 

MARY  NIELSEN,  Administratrix,  etc.,  and 
in   Her   Own   Right,   Appt., 

T. 

ALBERT  STBINFELD  et  aL 

CouBTS   (H  430*)  —  Tbrbitoriai,  Supreme 
GoxTET— Statement  of  Pact. 

1.  A  territorial  supreme  court  does  not 
discharge  its  duty  under  the  act  of  April 
7,  1874  (18  Stat,  at  L.  27,  chap.  80),  to 
make  an  adequate  statement  of  facts  in  the 
nature  of  a  special  verdict,  where  it  merely 
hypothetically  assumes  the  findings  of  the 
trial  court  to  be  correct,  and  upon  such 
mere  hypothesis  bases  a  judgment  which  re- 
verses a  decree  for  complainant  below  and 
remands  the  cause,  with  a  direction  to  en- 
ter a  final  decree  against  such  complain- 
ant. 

TBA,  Note.— For  otiier  cases,  tee  Courts,  Cent. 
Dig.  I  U43;    Dec.  Dig.  |  4S0.*] 

Coxmrs  (|  387*)— Appeal  from  Territori- 
al SxTPREMS  CoTTRT— Absence  of  Statb- 

XB19T     OF     FaOT8  ^  RENDERING     PROPER 

Judgment. 

2.  The  hypothetical  assumption  by  a  terri- 
torial supreme  court  of  the  correctness  of 
the  findings  of  the  trial  court,  and  the  basing 
upon  such  mere  hypothttsis  of  a  judgment 
which  reversed  a  decree  in  favor  of  com- 
plainant below,  and  remanded  the  cause, 
with  a  direction  to  enter  a  final  decree 
agafaist  such  complainant,  instead  of  dis- 
•harging  its  duty  under  the  act  of  April  7,  ■ 


1874,  to  make  a  statement  of  the  f  i^ts  11 
the  nature  of  a  special  verdict,  calls  for  « 
reversal  in  the  Federal  Supreme  Oonrl^ 
rather  than  the  usual  affirmance,  where  such 
action  arose  from  the  court's  misconcep- 
tion aa  to  the  nature  and  extent  of  its  pow- 
er in  discharging  its  statutory  duty,  and 
where  the  initial  action  by  which  the  error 
was  committed  was  ambiguously  manifested, 
and  may  have  misled  the  unsuccessful  party, 
and  the  final  order  which  made  clear  the 
court's  intent  and  misconception  was  not 
entered  until  months  after  the  appeal  to  tha 
Federal  Supreme  Court  had  been  taken. 

[Ed.  Note.->For  other  CMes,  see  Courts,  Cent 
Dig.  S§  1032-10S7;    Dec  Dig.  |  S87.^ 

[No.  218.] 

Argued  Aprfl   17  and  18,  1912.     Decided 

May   13,   1912. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decrea 
which  reversed  a  decree  of  the  District 
Court  of  Pima  County,  in  that  territory,  in 
favor  of  complainant  in  a  suit  to  set  aside  a 
transfer  of  stock,  with  directlona  to  enter 
a  final  decree  in  favor  of  defendante.  Ra> 
versed  and  remanded  for  further  proeeed- 
ings. 

See  same  etae  below,  12  Aria.  881,  100 
Plus.  1094. 

The  facts  are  stated  in  the  opinion. 

Miessrs.  Sklwin  F.  Jones  end  William 
Herring  for  appellant. 

Mr.  Bugene  8.  Ivaa  for  appellees. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Mary  Nielsen,  individually  and  as  ad« 
ministratriz  of  the  estate  of  her  deceased 
husband,  Carl  S.  Nielsen,  commenced  thls^ 
action  in  1905  in  the  district  eourt  of«s 
Pima  county,  in  the  then  territory  of  Ari-  •. 
zona.  Albert  Steinfeld  and  the  Nielsen 
Mining  k  Smelting  Company,  now  the  Sil- 
ver Bell  Copper  Company,  were  nsmed  as 
defendants.  The  relifli  sought  was  the  set- 
ting aside  of  a  transfer  made  by  Nielsen 
to  Steinfeld  of  300  shares  of  stock  in  the 
Nielsen  Company,  and  for  a  decree  ad- 
judging Mary  Nielsen  (who  Is  the  appel* 
lant),  as  administratrix  of  her  husband's 
estate,  to  be  the  legal  owner  of  the  stock. 
An  accounting  from  Steinfeld  of  moneys  re- 
ceived by  him  as  dividends  on  the  stock 
was  also  prayed. 

The  cause  was  tried  by  the  court,  without 
a  jury,  and  evidence,  both  oral  and  docu- 
mentary, was  introduced  on  behalf  of  the 
plaintiff  and  defendants.  The  trial  court 
made  elaborate  findings  of  fact  upon  which 
it  entered  judgment  against  Steinfeld  for 
$23,800,  with  interest,  and  the  shares  of 
stock  in  controversy  were  decreed  to  be  the 
property  of  the  administratrix.     His  d^ 


*For  other  oeees  lee 
82  S.C.-80 


e  tople  A I  iroifBaa  In  Dee.  A 


Dies.  1M7  to  UU,  A  Rep'r  Im 


610 


92  SUFRJEMB  OOUBT  BEPORTER. 


Oor.  Tmg 


lendaiits  appealed  to  tlie  supreme  court  of 
the  territory.  With  the  Judgment  roll 
there  was  filed  in  the  ofBoe  of  the  elerk  of 
that  eonrt  Tariooa  exhibits  of  both  plain- 
tiif  and  defendants,  and  the  reporter's  tran- 
script of  evidence,  copies  of  which  papers 
BO  filed,  it  was  recited,  were  omitted  from 
the  transcript  by  direction  of  the  attorneys 
for  appellants.     (Steinfeld  et  al.) 

What  errors  were  assigned  on  the  appeal 
to  the  supreme  court  of  the  territory  do 
not  appear  in  the  transcript  of  record.  It 
was  conceded,  however,  in  the  argument  at 
bar,  by  the  counsel  of  both  parties,  that  in 
the  supreme  court  of  the  territory  it  was 
insisted,  on  behalf  of  the  appellants  (Stein- 
feld et  aL),  that  the  decree  of  the  trial 
court  should  be  reversed,  not  only  because 
there  was  no  evidence  sustaining  various 
findings  of  the  trial  court  which  were  ma- 
terial to  its  decree,  but  also  because,  taking 
the  findings  to  be  sufficiently  supported  by 
9  proof,  they  were  nevertheless  inadequate  to 
2  sustain  the  decree  which  had  been  based  on 
•  them.  It  therefore  may  be^assumed  that  the 
errors  thus  admitted  to  have  been  assigned 
in  the  supreme  court  are  those  referred  to 
in  the  minute  entry  contained  in  the  rec- 
ord, stating  that  a  "motion  and  objection 
of  the  appellee  to  the  consideration  of  as- 
signments of  error  set  forth  and  specified 
in  appellants'  brief'  were  denied  by  the 
supreme  court. 

The  supreme  eonrt  reversed  the  judg- 
ment of  the  trial  court,  and  remanded  the 
cause,  with  directions  to  enter  judgment 
for  the  defendants.  ( 12  Ariz.  381,  100  Pac. 
1094.)  The  opinion  is  preceded  by  what  is 
denominated  in  the  body  of  the  opinion  a 
statement  of  the  facts.  The  statement  be- 
gins with  a  brief  recital  of  the  nature  of 
the  controversy,  the  entry  of  judgment  in 
the  trial  court,  and  the  taking  of  the  ap- 
peal; and  after  the  declaration  that  "the 
court  (trial  court)  found  the  facts  as  fol- 
lows," there  appears  a  literal  copy  of  the 
findings  made  by  the  trial  court.  In  the 
opinion  which  next  follows  it  is  first  de- 
clared that  it  was  "contended  by  the  appel- 
lants that  the  facts  found  do  not  constitute 
legal  fraud,  and  that  therefore  the  court 
erred  in  not  so  finding,  and  in  rendering 
Judgment  for  the  plaintiff  and  against  the 
defendants,  based  thereon."  A  summary 
is  then  made  of  what  were  styled  "the  facts 
upon  which  the  court  predicated  fraud  in 
the  purchase  of  the  shares  of  stock  of  Kiel- 
sen,"  followed  by  the  statement  that  "un- 
less these  facts  constituted  legal  fraud,  the 
judgment  of  the  trial  court  cannot  be  sus- 
tained." The  court  then  considers  whether 
the  facts  so  found  amounted  to  legal  fraud, 
and  ooneludea  its  consideration  of  the  sub> 


Ject  by  saying:    '^  our  Judgment  the  find* 
ings  do  not  support  the  legal  conclusion 
made  by  the  trial  court  that  such  fraud 
was  perpetrated  by  Steinfeld  in  the  pur* 
chase  of  the  stock,  as  to  warrant  the  rescia- 
sion  of  the  contract  and  the  recovery  of  tho 
stock  and  of  the  dividends  which  have  been 
received  by  Steinfeld  thereon."    It  is  then 
stated  that  "for  this  reason  the  judgment^ 
of  the  trial  court  must  be  reversed  and  the  g 
case  remanded»*with  directions  to  the  trial  • 
court   to  enter  Judgment  for   the  defend- 
ants."    The  chief  justice  of  the  supreme 
court  of  the  territozy  dissented  in  the  fol- 
lowing words: 

"I  dissent  from  the  conclusion  and  the 
result  reached  by  my  associates  in  the 
foregoing  opinion.  I  think  the  judgment 
of  the  trial  court  was  correct." 

A  motion  for  a  rehearing  was  denied  on 
May  1,  1909,  and  on  the  same  day  the  ap- 
peal now  under  consideration  was  allowed 
by  the  chief  justice  of  the  court. 

On  June  10,  1909,  there  was  filed  nune 
pro  tunc  as  of  May  1,  1909,  what  was  styled 
in  the  journal  entry  "a  certain  statement 
of  facts,"  in  which,  under  the  title  of  the 
cause,  it  was  recited  as  follows: 

"I,  Edward  Kent,  chief  justice  of  the 
supreme  court  of  the  territory  of  Arizona, 
do  hereby  certify  that  the  supreme  court 
of  the  territory  of  Arizona,  having  adjudged 
that  the  facts  as  found  by  the  district  court 
in  this  cause  did  not  sustain  the  conclu- 
sions of  law  or  the  judgment  of  the  district 
court,  did,  without  passing  in  this  court 
upon  the  corrections  (correctness?)  of  the 
facts  as  found  by  the  district  court,  re- 
mand this  cause  to  the  district  court,  with 
directions  to  that  court  to  enter  judgment 
absolute  for  the  defendants. 

"And  on  behalf  of  the  said  supreme  court 
of  the  territory  of  Arizona,  I  do  hereby 
certify  to  the  Supreme  Court  of  the  United 
States  upon  the  appeal  herein,  that  the 
following  were  the  facts  as  found  by  the  dis- 
trict court  upon  which  the  said  judgment 
of  the  supreme  court  of  the  territory  of 
Arizona  was  based." 

This  certificate  was  followed  by  a  repro- 
duction of  the  findings  made  by  the  trial 
court,  and  the  certificate  concluded  with  the 
date  of  May  1,  1909,  and  the  signature 
of  the  chief  justice. 

On  June  12,  1909,  a  bond  on  appeal  was 
duly  filed.  Five  months  afterwards,  vie,, 
on  November  12,  1909,  the  following  order 
was  entered  in  the  court  below:  cs 

*  "At  this  day,  it  is  ordered  by  the  court* 
that  all  former  statements  of  faeta  filed 
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in  this  eanM  in  this  court  be,  and  the  same 
are  hereby,  withdrawn,  and  a  certificate  of 
the  chief  justice  in  regard  to  statement  of 
facts  filed." 

The  certificate  referred  to  appears  in  the 
transcript  of  record  following  a  recital  of 
the  entiy  of  an  order  enlarging  the  time 
for  preparing  and  filing  such  transcript. 
Omitting  the  title  of  the  cause,  date,  and 
signature  of  the  chief  justice,  the  certificate 
reads  as  follows: 

"I,  Edward  Kent,  chief  justice  of  the 
supreme  court  of  the  territory  of  Arizona, 
do  hereby  certify  that  the  supreme  court 
of  the  territory  of  Arizona,  haying  ad- 
judged that  the  facts  as  found  by  the  dis- 
trict court  in  this  cause  did  not  sus- 
tain the  conclusions  of  law  or  the  judg- 
ment of  the  district  court,  did,  without 
passing  in  this  court  upon  the  correctness 
of  the  facts  as  found  by  the  district  court, 
remand  this  cause  to  the  district  court, 
with  directions  to  that  court  to  enter  judg- 
ment absolute  for  the  defendants,  and  there- 
fore do  not  certify  to  the  United  States 
Supreme  Court  any  statement  of  facts  in 
the  nature  of  a  special  Terdict." 

In  the  argument  at  bar  it  is  urged  on  be- 
half of  appellant— citing  Stringfellow  y. 
Cain,  99  U.  S.  610,  25  L.  ed.  421,  and  Wil- 
liam W.  Bierce  y.  Hutchins,  206  U.  S.  340, 
51  L.  ed.  828,  27  Sup.  Ct.  Rep.  524,— that  as 
the  supreme  court  of  the  territory  reyersed 
the  judgment  of  the  trial  court  "for  the 
reason  that  the  facts  as  found  are  not  suf- 
ficient to  support  the  judgment,"  the  court 
below  must  be  held  to  haye  adopted  as  its 
own  the  findings  of  the  trial  court,  and 
therefore  there  is  an  adequate  statement 
of  the  facts  in  the  nature  of  a  special 
yerdict,  as  required  by  the  act  of  Congress 
of  April  7,  1874  (18  Stat  at  L.  27,  chap. 
80).  The  appellees,  on  the  other  hand,  re- 
lying upon  the  last  certificate  made  by  the 
chief  justice  on  behalf  of  the  court,  direct 
attention  to  the  fact  that  the  court  did  not 
either  adopt  the  findings  of  the  trial  court 
^or  make  express  findings  of  its  own,  since 
g  it  simply  accepted  the  findings  made  by  the 
•  trial 'court  for  a  limited  purpose;  that  is, 
with  the  object  of  determining  whether  the 
findings,  if  hypothetically  taken  for  true, 
were  adequate  to  sustain  the  judgment 
which  the  trial  court  had  based  on  them. 
It  is  not,  howeyer,  suggested  that  this  state 
of  the  record  precludes  a  determination  of 
whether  the  court  below  erred  in  deciding 
that,  upon  the  assumption  of  the  correctness 
of  the  findings  of  the  trial  court,  they  were 
inadequate  to  sustain  its  decree,  but  it  is 
urged  that  under  the  circumstances,  if  it 
be  deemed  that  the  court  below  erred,  it 
would  be  a  gross  injustice  to  reyerse,  with 
direetiona  to  mflirm  th«  Judgm«ni  of  iht 


trial  court,  because  thereby  the  appellants 
in  the  court  below,  the  appellees  here,  would 
be  denied  a  hearing  on  the  contention  urged 
in  the  court  below  that  there  was  no  eyi- 
denco  sustaining  some  of  the  essential  find- 
ings  of  the  trial  court. 

As  it  is  obyious  from  the  final  action  of 
the  court  below,  as  manifested  by  the  last 
certificate  of  ^e  chief  justice,  that  the 
premise  upon  which  the  suggestions  last 
referred  to  rest  is  well  founded,  it  is  clear 
that  the  court  below  made  no  statement  of 
facts  complying  with  its  statutory  duty.  It 
is  equally  clear,  under  the  circumstances 
stated,  that  although  the  appellees  appar- 
ently do  not  expressly  assert  the  inade- 
quacy of  the  purported  statement  of  facts 
to  sustain  our  jurisdiction  to  reyiew,  in 
effect  their  contention  is  equiyalent  to  that 
proposition.  This  is  true  because  the  re- 
sult of  the  proposition  insisted  upon  is  to 
contend  that  the  statement  of  facts  which 
the  court  below  accepted  for  a  particular 
purpose  is  sufilcient  to  enable  a  reyiew  of 
its  action  if  the  conclusion  be  that  the  court 
below  did  not  err,  but  is  not  sufficient  to 
justify  correction  of  its  action  if  it  be  found 
that  error  was  committed. 

The  evident  duty  imposed  upon  the  court 
below  by  the  statute,  as  long  since  estab- 
lished and  repeatedly  pointed  out,  was  to 
make  a  statement  of  the  facts  in  the  nature  ^ 
of  a  special  yerdict  either  by  adopting  as  J 
correct*  the  findings  of  fact  made  by  the« 
trial  court,  or  by  making  its  own  express 
findings, — a  duty  which  was  plainly  disre- 
garded by  merely  hypothetically  assuming 
the  findings  of  the  trial  eourt  to  be  cor- 
rect, and  baaing  upon  such  mere  hypothesis 
a  judgment  of  reversal,  with  a  direction  to 
enter  a  final  decree  against  the  complainant. 

The  general  rule  is  to  affirm  a  judgment 
on  an  appeal  from  a  territorial  court  where 
the  record  contains  no  exceptions  to  rulings 
upon  the  admission  or  rejection  of  eyidence, 
and  where  there  is  an  absence  of  the  state- 
ment of  facts  required  by  the  statute  to 
enable  the  reyiewing  power  to  be  exerted^ 
and  when  there  is  no  showing  that  the  ap- 
pellant has  used  due  diligence  to  exact  a 
compliance  with  the  statute,  so  as  to  enable 
an  appeal  to  be  prosecuted.  Gonzales  y. 
Buist,  224  U.  S.  126, 56  L.  ed.  — ,  32  Sup. 
Ct.  Rep.  463.  We  are  of  opinion,  however, 
that  the  facts  of  this  case  cause  it  to  be  an 
exception  to  this  general  rule.  First,  be- 
cause the  action  of  the  court  below  was 
plainly  the  result  not  of  a  mere  omission 
to  perform  its  duty  to  make  a  statement 
of  facts,  but  arose  from  a  misconception 
as  to  the  nature  and  extent  of  its  powers 
in  discharging  that  statutory  duty, — a  mis- 
conception not  arising  from  any  action  of 
the  party  appsUaiit  hsri^  sad  whiek  la  1^ 
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•elf  therefor*  iatrioalcany  w  think  consti- 
tuted reyersible  error.  Seoond*  beoftOM  tho 
initial  action  by  which  the  error  waa  com- 
mitted was  amhigaonslj  manifested  and 
may  have  misled  the  nnsuccessful  party. 
Third,  becanse  the  final  order  which  made 
it  indubitably  clear  that  the  court  intended 
to  make  no  findings  of  taeb,  and  deemed 
that,  consistently  with  the  right  to  reriew 
its  action  which  was  Tested  in  this  court, 
it  had  the  power  to  decide  the  ease  upon  a 
mere  hypothesis  as  to  the  correctness  of  the 
findings  of  the  trial  court,  was  entered 
months  after  the  appeal  now  before  us  had 
been  entered. 
^  Considering  the  whole  situation,  we  think 
2  we  must  treat  the  case  upon  the  theory 
•  that  the  court  below*  committed  rcrersible 
error  in  refusing  to  pcgrfoim  the  dutgr  ia^' 


posed  upon  it  by  law,  and  the  rerersal  of 
its  decree  beoanae  of  such  error  will  haye 
the  l^gal  effect  of  causing  the  case  to  be 
as  though  it  were  yet  pending  undetermined 
on  the  appeal  from  the  trial  court.  Am, 
since  the  filing  of  the  record  here,  the  terri- 
tory of  Arizona  has  been  admitted  as  a 
state,  and  the  case  before  us  is  of  a  char- 
acter which,  by  the  terms  of  the  enabling 
act  (36  Stat,  at  L.  chap.  310,  §  33,  p.  677), 
should  be  remanded  to  the  supreme  court 
of  the  state,  our  duty  therefore  is  to  re- 
verse the  decree  of  the  Supreme  Court  of  the 
Territory  of  Arizona,  and  to  remand  the 
case  to  the  Supreme  Court  of  the  State  of 
Arixona  for  further  proceedin^i  not  l» 
consistent  with  this  opinion. 
And  it  ia  so  orderei* 
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JOHN  OLUP  JOHANNESSEN,  Appt, 

V. 

UNITED  STATEa 

Aliens  (J  71%,*  New,  vol.  7,  Key-No.  Se- 
ries)— Conclusiveness  of  Natubaliza- 

TION. 

1.  A  certificate  of  naturalization  pro- 
eured  from  a  competent  court  ea  parte  in 
the  ordinary  way  does  not  have  any  euch 
conclusive  effect  as  against  the  public  aa 
prevents  its  cancelation  in  the  independent 
proceeding  authorized  by  Congress  in  the 
act  of  June  20,  1906  (34  Stat,  at  L.  696, 
601,  chap.  3592,  U.  S.  Comp.  Stat.  Supp. 
1909,  pp.  97,  485),  §  15,  on  the  ground  that 
ft  was  fraudulently  and  illegally  procured 
by  perjured  testimony. 

Constitutional  Law  (|  54*)^Ezebci8E 
OF  Judicial  Poweb. 

2.  Congress  did  not  unconstitutionally 
exercise  judicial  power  by  enacting  the  pro- 
visions of  the  act  of  June  29,  1906,  §  15, 
under  which  certificates  of  naturalization 
theretofore  issued  em  parte  in  the  ordinary 
way  may  be  impeached  where  fraudulently 
and  illegally  procured  by  perjured  testi- 
mony. 

[Ed.  Note.~For  other  cases,  see  CoDBtitutional 
Law,  Cent  Dig.  SS  65-67;    Dec.  Di«.  §  64.*] 

Aliens  (|  71%,*  New,  vol.  7,  Key-No.  Se- 
ries)—- Naturalization  —  Imfeachino 
Oebtifiqatb. 

3.  Naturalization  certificates,  whether  is- 
sued prior  or  subsequent  to  the  enactment 
of  the  act  of  June  29,  1906,  are,  by  the 
express  provisions  of  §  15  of  that  act,  made 
liable  to  impeachment,  where  fraudulently 
and  illegally  procured. 

Constitutional  Law  (|  199*)— Ex  Post 
Facto  Laws— Iicfsaching  Naturaliza- 
tion Certifioate. 

4.  The  retrospective  features  of  the  pro- 
risions  of  the  act  of  June  29,  1906,  §  15, 
authorizing  the  impeachment  of  naturaliza- 
tion certificates  where  fraudulently  or  il- 
legally procured,  do  not  invalidate  that  sec- 
tion under  U.  S.  Const,  art.  1,  §  9,  pro- 
hibiting ea  po9t  facto  laws. 

[Bd.  Note.>-For  otber  cases,  see  Constitutional 
Law.  Cent  Dig.  88  551-568,  677-680,  682,  683 ;  Dec. 
Die  8  199.*] 

[No.  230.] 


Submitted  April   22,   1912.     Decided  May 

27,  1912. 


APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  California  to  review  a  decree  can- 
celing a  naturalization  certificate  on  the 
ground  that  it  was  fraudulently  and  illegal- 
ly procured.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  J.  McCntchen  and 
Samuel  Knight  for  appellant. 

Assistant  Attorney  General  Hair  for  ap- 
pellee. 
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*  Mr.  Justice  Pitney  delivered  the  opinion  • 
of  the  court: 

This  was  a  proceeding  under  §  15  of 
the  act  of  June  29,  1906,  chap.  3592  (34 
Stat,  at  L.  596,  601,  U.  S.  Comp.  Stat. 
Supp.  1909,  pp.  97,  485),  instituted  by  the 
district  attorney  of  the  United  States  for 
the  northern  district  of  California,  to  cancel 
a  certificate  of  citizenship,  granted  to  the 
appellant  by  a  state  court  long  prior  to 
the  passage  of  the  act  referred  to,  on  the 
ground  that  it  had  been  fraudulently  and 
illegally  procured.  The  case  was  heard  up- 
on demurrer  to  an  amended  petition,  which 
demurrer  was  overruled;  and  thereupon,  no 
answer  being  filed,  the  court  proceeded  to 
make  a  decree  setting  aside  and  canceling 
the  certificate.  The  appellant  brings  that 
decree  here  for  review. 

The  facts,  as  set  forth  in  the  amended 
petition  and  admitted  by  the  demurrer,  are 
as  follows:  Johannessen,  the  appellant,  is 
a  native  of  Norway,  and  arrived  in  the 
United  States  for  the  first  time  in  the 
month  of  December,  1888.  Less  than  four 
years  thereafter,  and  on  October  6,  1892» 
he  applied  to  the  superior  court  of  Jeffer- 
son county,  in  the  state  of  Washington, 
under  §  2165  of  the  Revised  Statutes  of  the  ^ 
United  States  (U.  S.  Comp.  Stat.  1901,  p.  g 
1329),  to  be  admitted  to* citizenship,  and* 
procured  from  that  court  a  certificate  ad- 
mitting him  to  such  citizenship.  This  cer- 
tificate was  based  upon  the  perjured  testi- 
mony of  two  witnesses,  to  the  effect  that 
Johannessen  had  resided  within  the  limits 
and  under  the  jurisdiction  of  the  United 
States  for  five  years  at  least,  then  last 
past.  The  facts  were  not  discovered  by  the 
government  until  June  29,  1908,  when  Jo- 
hannessen made  a  voluntary  statement  to 
the  Department  of  Justice  in  the  form  of 
an  affidavit,  which  is  made  a  part  of 
the  amended  petition,  and  wherein  he  ad- 
mits that  the  certificate  of  citizenship  was 
illegally  procured,  in  that  he  had  not  been 
a  resident  of  the  United  States  for  five 
years  at  the  time  it  was  issued. 

The  petition  contains  all  necessary  aver- 
ments to  show  the  jurisdiction  of  the  dis- 
trict court  over  the  present  action,  leav- 
ing only  the  merits  in  controversy. 

The  provisions  of  law  in  force  at  the 
time  Johannessen  thus  applied  for  and  pro- 
cured admission  to  citizenship  are  con- 
tained in  §§  2165  and  2170  of  the  Revised 
Statutes,  which,  so  far  as  pertinent,  are 
as  follows : 

''Sec  2165.  An  alien  may  be  admitted  to 
become  a  citizen  of  the  United  States  in 
the  following  manner,  and  not  otherwise: 

"First.  He  shall  declare  on  oath,  before 
a  circuit  or  district  court  of  the  United 
States,  or  a  district  or  supreme  court  of 
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the  territoriei,  or  a  eourt  of  record  of  any 
of  the  states  having  common-law  juris- 
diction and  a  seal  and  clerk,  two  years,  at 
least,  prior  to  his  admission,  that  it  is 
bona  fide  his  intention  to  become  a  citizen 
of  the  United  States,  and  to  renounce  for- 
ever all  allegiance  and  fidelity  to  any  for- 
eign prince,  potentate,  state,  or  sovereignty, 
and,  particularly,  by  name,  to  the  prince, 
potentate,  state,  or  sovereignity  of  which 
the  alien  may  be  at  the  time  a  citizen  or 
subject. 
^  "Second.  He  shall,  at  the  time  of  his  ap- 
g  plication  to  be  admitted,  declare,  on  oath, 

•  before  some  one  of  the*  courts  above  speci- 
fied, that  he  will  support  the  Constitution 
of  the  United  States,  and  that  he  abso- 
lutely and  entirely  renounces  and  abjures 
all  allegiance  and  fidelity  to  every  foreign 
prince,  potentate,  state,  or  sovereignty;  and, 
particularly,  by  name,  to  the  prince,  poten- 
tate, state,  or  sovereignty  of  which  he  was 
before  a  citizen  or  subject;  which  proceed- 
ings shall  be  recorded  by  the  clerk  of  the 
court. 

"Third.  It  shall  be  made  to  appear  to 
the  satisfaction  of  the  court  admitting  such 
alien  that  he  has  resided  within  the  United 
States  five  years  at  least,  and  within  the 
state  or  territory  where  such  court  is  at 
the  time  held,  one  year  at  least;  and  that 
during  that  time  he  has  behaved  as  a  man 
of  good  moral  character,  attached  to  the 
principles  of  the  Constitution  of  the  United 
States,  and  well  disposed  to  the  good  order 
and  happiness  of  the  same;  but  the  oath  of 
the  applicant  shall  in  no  case  be  allowed 
to  prove  his  residence. 

•  ••••• 

"See.  2170.  No  alien  shall  be  admitted 
to  become  a  citizen  who  has  not,  for  the 
continued  term  of  five  years  next  preceding 
his  admission,  resided  within  the  United 
SUtes." 

The  act  of  June  29,  1906,  contains  a 
revision  of  the  naturalization  laws,  together 
with  some  additional  provisions,  among 
which  are  the  following: 

"Sec.  15.  That  it  shall  be  the  duty  of  the 
United  States  district  attorneys  for  the 
respective  districts,  upon  affidavit  showing 
good  cause  therefor,  to  institute  proceed- 
ings in  any  court  having  jurisdiction  to 
naturalize  aliens  in  the  judicial  district  in 
which  the  naturalized  citizen  may  reside  at 
the  time  of  bringing  the  suit,  for  the  pur- 
pose of  setting  aside  and  canceling  the 
certificate  of  citizenship  on  the  ground  of 
fraud,  or  on  the  ground  that  such  oertifi- 
le  cate  of  citizenship  was  illegally  procured, 
gin  any  such  proceedings  the  party  holding 

*  the  certificate  of  citizenship  alleged  to  have 
been  fraudulently  or  illegally  procured  shall 
have  sixty  days'  personal  notice  in  which 


to  make  answer  to  the  petition  of  the  United 
States;  and  if  the  holder  of  such  certificate 
be  absent  from  the  United  States  or  from 
the  district  in  which  he  last  had  his  resi- 
dence, such  notice  shall  be  given  by  publi- 
cation in  the  manner  provided  for  the  serv- 
ice of  summons  by  publication  or  upon 
absentees  by  the  laws  of  the  state  or  the 
place  where  such  suit  is  brought. 

...... 

"Whenever  any  certificate  of  citizenship 
shall  be  set  aside  or  canceled,  as  herein 
provided,  the  court  in  which  such  judg- 
ment or  decree  is  rendered  shall  make  an 
order  canceling  such  certificate  of  citizen- 
ship, and  shall  send  a  certified  copy  of  such 
order  to  the  Bureau  of  Immigration  and 
Naturalization;  and  in  case  such  certificate 
was  not  originally  issued  by  the  court 
making  such  order,  it  shall  direct  the  clerk 
of  the  court  to  transmit  a  copy  of  such 
order  and  judgment  to  the  court  out  of 
which  such  certificate  of  citizenship  shall 
have  been  originally  issued.  And  it  shall 
thereupon  be  the  duly  of  the  clerk  of  the 
court  receiving  such  certified  copy  of  the 
order  and  judgment  of  the  court  to  enter 
the  same  of  record,  and  to  cancel  such  origi- 
nal certificate  of  citizenship  upon  the 
records,  and  to  notify  the  Bureau  of  Immi- 
gration and  Naturalization  of  such  cancel- 
ation. 

'The  provisions  of  this  section  shall  apply 
not  only  to  certificates  of  citizenship  is- 
sued under  the  provisions  of  this  act,  but 
to  all  certificates  of  citizenship  which  may 
have  been  issued  heretofore  by  any  court 
exercising  jurisdiction  in  naturalization  pro> 
ceedings  under  prior  laws." 

The  principal  contentions  in  the  argu- 
ment for  appellant  are,  that  a  decree  ol 
naturalization  is  a  judgment  of  a  competent 
court,  and  subject  to  all  the  rules  of  law 
regarding  judgments  as  such;  that  a  court ^ 
of  equity  could  not,  prior  to  June  29,  1906,  es 
set  aside  or  annul  such  a  judgment* for* 
fraud  intrinsic  the  record,  that  is,  founded 
upon  perjured  testimony,  or  any  matter 
which  was  actually  presented  and  con- 
sidered in  giving  the  judgment;  and  that 
if  the  act  of -June  29,  1906,  authorizes  the 
impeachment  of  the  pre-existing  judgment 
of  a  co-ordinate  court  for  fraud  consisting 
of  the  introduction  of  relevant  perjured 
testimony,  it  is  unconstitutional  as  an 
exercise  of  judicial  power  by  the  legisla- 
ture. 

It  was  long  ago  held  in  this  court,  in  a 
case  arising  upon  the  early  acts  of  Con- 
gress which  submitted  to  courts  of  record 
the  right  of  aliens  to  admission  as  citizens, 
that  the  judgment  of  such  a  court  upon  the 
question  was,  like  every  other  judgment, 
complete    evidence    of    its    own    validi^* 
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Spratt  T.  SpraU,  4  Pel  393,  408,  7  L.  ed. 
997,  902.  This  deciBion,  however,  goes  no 
further  than  to  establish  the  immunity 
of  such  a  judgment  from  collateral  attack. 
See  also  Campbell  t.  Gordon,  6  Cranch,  176, 
3  L.  ed.  190. 

It  does  not  follow  that  Congress  may 
not  authorize  a  direct  attack  upon  certifi- 
cates of  citizenship  in  an  independent  pro- 
ceeding such  as  is  authorized  by  §  16  of 
the  act  of  1906.  Appellant's  contention 
involves  the  notion  that  because  the  natural- 
ization proceedings  result  in  a  judgment, 
the  United  States  is  for  all  purposes  con- 
cluded thereby,  even  in  the  case  of  fraud 
or  illegality  for  which  the  applicant  for 
naturalization  is  responsible.  This  ques- 
tion may  be  first  disposed  of. 

The  Constitution,  art.  1,  |  8,  gives  to 
Ck>ngre8s  power  "to  establish  an  uniform 
rule  of  naturalization."  Pursuant  to  this 
authority  it  was  enacted,  as  above  quoted 
from  the  Revised  Statutes,  that  an  alien 
might  be  admitted  to  citizenship  "in  the 
following  manner,  and  not  otherwise;" 
I  2165  requiring  proof  of  residence  within 
the  United  States  for  five  years  at  least; 
and  §  2170  declaring  a  continued  term  of 
five  years'  residence  next  preceding  his  ad- 
i«  mission  to  be  essential.  Aii  examination  of 
g  this  legislation  makes  it  plain  that  while 
•  a  proceeding>for  the  naturalization  of  an 
alien  is,  in  a  certain  sense,  a  judicial  pro- 
ceeding, being  conducted  in  a  court  of 
record  and  made  a  matter  of  record  therein, 
yet  it  is  not  in  any  sense  an  adversary 
proceeding.  It  is  the  alien  who  applies 
to  be  admitted  who  makes  the  necessary 
declaration  and  adduces  the  requisite 
proofs,  and  who  renounces  and  abjures  his 
foreign  allegiance,  all  as  conditions  prece- 
dent to  his  admission  to  citizenship  of  the 
United  States.  He  seeks  political  rights 
to  which  he  is  not  entitled  except  on  com- 
pliance with  the  requirements  of  the  act. 
But  he  is  not  required  to  make  the  govern- 
ment a  party  nor  to  give  any  notice  to 
its  representatives. 

The  act  of  June  29,  1906,  in  §  11  (34 
Stat,  at  L.  599,  chap.  3592,  U.  S.  Comp. 
Stat  Supp.  1909,  p.  482),  declares  that  the 
United  States  shall  have  the  right  to  ap- 
pear in  naturalization  proceedings  for  the 
purpose  of  cross-examining  the  petitioner 
and  the  witnesses  produced  in  support  of 
his  petition,  and  shall  have  the  right  to 
call  witnesses,  produce  evidence,  and  be 
heard  in  opposition  to  the  granting  of 
naturalization.  No  such  provision  was 
contained  in  the  act  as  it  formerly  stood. 
For  present  purposes  we  assume,  however, 
that  the  government  had  such  an  interest 
as  entitled  it,  even  without  express  enact- 
ment»  to  raise   an   issue  upon  an  alien's 


application  for  admission  to  the  privileges 
of  citizenship.  What  may  be  the  effect  of 
a  judgment  allowing  naturalization  in  a 
case  where  the  government  has  appeared 
and  litigated  the  matter  does  not  now  con- 
cern us.  See  2  Black,  Judgm.  §  534a. 
What  we  have  to  say  relates  to  such  a 
case  as  is  presented  by  the  present  record, 
which  is  the  ordinary  case  of  an  alien  ap- 
pearing before  one  of  the  courts  designated 
by  law  for  the  purpose,  and,  without  notice 
to  the  government,  and  without  opportu- 
nity, to  say  nothing  of  duty,  on  the  part  of 
the  government  to  appear,  submitting  his 
application  for  naturalization  with  e9  part 9 
proofs  in  support  thereof,  and  thus  pro- 
curing a  certificate  of  citizenship.  In  viewes 
of  the  great  numbers  of  aliens  thus*apply-  ? 
ing  at  irregular  times  in  the  various  courts 
of  record  of  the  several  states  and  in  the 
Federal  circuit  and  district  courts  through- 
out the  Union,  and  bringing  their  appli- 
cations on  to  summary  hearing  without 
previous  notice  to  the  government  of  the 
United  States  or  to  the  public,  it  is,  of 
course,  impossible  that  the  public  interests 
should  be  adequately  represented,  and  in 
our  opinion  the  sections  quoted  from  the 
Revised  Statutes  are  not  open  to  any  con- 
struction that  would  give  a  conclusive  effed 
to  such  an  investigation  when  conducted 
at  the  instance  of  and  controlled  by  the  in- 
terested individual  alone. 

The  foundation  of  the  doctrine  of  res 
jitdioata,  or  estoppel  by  judgment,  is  that 
both  parties  have  had  their  day  in  court. 
2  Black,  Judgm.  §§  500,  504.  The  general 
principle  was  clearly  expressed  by  Mr. 
Justice  Harlan,  speaking  for  this  court  in 
Southern  P.  R.  Co.  v.  United  States,  168 
U.  S.  1,  48,  42  L.  ed.  356,  377,  18  Sup. 
Ct.  Rep.  18: 

"That  a  right,  question,  or  fact  distinct- 
ly put  in  issue  and  directly  determined  by 
a  court  of  competent  jurisdiction,  as  a 
ground  of  recovery,  cannot  be  disputed  in  a 
subsequent  suit  between  the  same  parties 
or  their  privies." 

Sound  reason,  as  we  think,  constrains  ut 
to  deny  to  a  certificate  of  naturalization, 
procured  ew  parte  in  the  ordinary  way,  any 
conclusive  effect  as  against  the  public 
Such  a  certificate,  including  the  "judgment" 
upon  which  it  is  based,  is  in  its  essence  an 
instrument  granting  political  privileges, 
and  open  like  other  public  grants  to  be 
revoked  if  and  when  it  shall  be  found  to 
have  been  unlawfully  or  fraudulently  pro- 
cured. It  is  in  this  respect  closely  analo- 
gous to  a  public  grant  of  land  (Rev.  Stat. 
§  2289,  etc.,  U.  S.  Comp.  Stat  1901,  p. 
1388),  or  of  the  exclusive  right  to  make, 
use,  and  vend  a  new  and  useful  invention 
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<ReY.  Stat.  S  4883,  ete.  U.  &  Comp.  Stat. 
1901,  p.  8381). 

Judicial  review  of  letters  patent,  look- 
ing to  their  cancelation  when  issued  un- 
lawfully or  through  mistake,  or  when  pro- 
^  cured  by  fraud,  is  very  ancient, — possibly 
g  antedating  the  establishment  of  the  court 
•  of  equity  in  England.  *  8  Bl.  Com.  47,  48. 
As  pointed  out  by  Mr.  Justice  Grier,  speak- 
for  this  court  in  United  States  v.  Stone, 
2  Wall.  525,  636,  17  L.  ed.  765,  767,  the 
original  mode  was  by  writ  of  scire  facias, 
the  bill  in  equity  being  afterwards  adopted 
as  a  more  convenient  remedy.  In  United 
States  V.  San  Jacinto  Tin  Co.  125  U.  S.  273, 
281,  31  L.  ed.  747,  760,  8  Sup.  Ct.  Rep.  860, 
previous  cases  were  reviewed  and  the  prac- 
tice discussed.  In  United  States  v.  Beebe, 
127  U.  S.  338,  342,  32  L.  ed.  121,  123,  8  Sup. 
Gt.  Rep.  1083,  Mr.  Justice  Lamar,  speak- 
ing for  this  court,  said:  "It  may  now  be 
accepted  as  settled  that  the  United  States 
can  properly  proceed  by  bill  in  equity  to 
have  a  judicial  decree  of  nullity  and  an 
order  of  cancelation  of  a  patent  issued  in 
mistake  or  obtained  by  fraud,  where  the 
government  has  a  direct  interest,  or  is 
under  an  obligation  respecting  the  relief 
invoked."  See  also  Noble  v.  Union  River 
Logging  R.  Co.  147  U.  8.  166,  175,  37 
L.  ed.  123,  127,  13  Sup.  Ci.  Rep.  271,  and 
cases  cited. 

United  States  v.  Throckmorton,  98  U.  & 
61,  26  L.  ed.  93,  is  not  opposed  in  principle, 
for,  as  pointed  out  in  United  States  v. 
Minor,  114  U.  S.  233,  241,  29  L.  ed.  110, 
113,  6  Sup.  Ct  Rep.  836,  the  patent  was 
issued  on  the  confirmation  of  a  Mexican 
grant  after  judicial  proceedings,  where  there 
were  pleadings  and  parties,  and  witnesses 
were  examined  on  both  sides,  with  the  right 
to  appeal.  Vance  v.  Burbank,  101  U. 
8.  514,  519,  25  L.  ed.  929,  931,  was  like- 
wise a  contested  case  in  the  Land  Depart- 
ment, as  the  report  shows. 

The  doctrine  that  a  patent  issued  ea 
parte  may  be  annulled  for  fraud  has  been 
repeatedly  applied  to  patents  for  inventions. 
United  States  v.  American  Bell  Teleph. 
Co.  128  U.  S.  315,  361,  32  L.  ed.  450, 
469,  9  Sup.  Ct.  Rep.  90;  United  States  v. 
American  Bell  Teleph.  Co.  167  U.  8.  224, 
238,  42  L.  ed.  144,  153,  17  Sup.  Ct.  Rep. 
809. 

Whether  the  judicial  review  of  a  certifi- 
cate of  naturalization  should  be  conducted 
in  one  mode  or  another  is  a  matter  plainly 
resting  in  legislative  discretion.  Section 
15  of  the  act  of  June  29,  1906  (34  Stat 
at  L.  601,  chap.  3592,  U.  S.  Comp.  Stat 
Supp.  1909,  p.  485),  provides  for  a  pro- 
ceeding in  a  "court  having  jurisdiction  to 
naturalize  aliens,  in  the  judicial  district  in 
which  the  naturalized  citizen  may  reside 
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at  the  time  of  bringing  the  suit,"  upon  fair  ^ 
^notice  to  the  party  holding  the  certificate  of  • 
citizenship  that  is  under  attack.    No  criti- 
cism is  made  of  this  mode  of  procedure. 

The  views  above  expressed  render  it  un- 
necessary for  us  to  go  into  the  question 
whether,  on  general  principles,  and  without 
express  legislative  authority,  a  court  of 
equity,  at  the  instance  of  the  government, 
might  set  aside  a  certificate  of  citizen- 
ship or  restrain  its  use,  for  fraud  or  the 
like.  In  United  States  v.  Norsch,  42  Fed. 
417,  it  was  declared  that  the  government 
could  sue  in  a  Federal  court  for  the  cancel- 
ation of  a  certificate  that  had  been  pro- 
cured by  fraud  in  a  state  court  but  it  was 
held  that  the  facts  set  forth  in  the  bill 
did  not  make  out  a  sufficient  case  of  fraud* 
In  United  States  v.  Oleason,  78  Fed.  396, 
33  C.  C.  A.  272,  62  U.  S.  App.  311,  00 
Fed.  778,  the  contrary  condusion  was 
reached  upon  the  main  question.  These 
two  cases  arose  prior  to  the  act  of  1906. 

Since  the  passage  of  that  act,  the  district 
courts  have  quite  generally  sustained  tha 
action  for  a  cancelation  of  fraudulent  cer> 
tificates.  United  States  v.  Nisbet  168  Fed. 
1005;  United  States  v.  Simon,  170  Fed.  680; 
United  States  v.  Mansour,  170  Fed.  671; 
United  States  t.  Meyer,  170  Fed.  983; 
United  States  t.  Luria,  184  Fed.  643; 
United  States  v.  Spohrer,  175  Fed.  440. 
In  the  latter  case^  Judge  Gross  used  the 
following  pertinent  language  (at  p.  442)  i 
"An  alien  friend  is  offered,  under  certain 
conditionJB,  the  privilege  of  citizenship.  Ha 
may  accept  the  offer  and  become  a  citizen 
upon  compliance  with  the  prescribed  con- 
ditions, but  not  otherwise.  His  claim  is 
of  favor,  not  of  right.  He  can  only  bo- 
come  a  citizen  upon  and  after  a  strict  com- 
pliance with  the  acts  of  Congress.  An 
applicant  for  this  high  privilege  is  bounds 
therefore,  to  conform  to  the  tenns  upon 
which  alone  the  right  he  seeks  can  be  con- 
ferred. It  is  his  province,  and  he  is  bound, 
to  see  that  the  jurisdictional  facts  upon^ 
which  the  grant  is  predicated  actually  exist  2 
and  if  they  do*not  he  takes  nothing  by  his  • 
paper  grant  Fraud  cannot  be  substituted 
for  facts."  And  again,  at  p.  446:  "Tha« 
the  government  especially  when  thereunto 
authorized  by  Congress,  has  the  right  to 
recall  whatever  of  property  has  been  taken 
from  it  by  fraud,  is,  in  my  judgment* 
well  settled;  and,  if  that  be  true  of  prop- 
erty, then  by  analogy  and  with  greater  rea- 
son, it  would  seem  to  be  true  where  it  has 
conferred  a  privilege  in  answer  to  the  prayer 
of  an  69  parte  petitioner." 

The  contention  that  the  act  of  June  29, 
1906,  in  authorizing  the  impeachment  of 
certificates  of  naturalization  theretofore 
issued  for  fraud  consisting  of  the  introdne- 
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tion  of  perjured  testimony  is  unconstitu- 
tional as  an  exercise  of  judicial  power  by 
the  legislative  department  is  in  effect  dis- 
posed of  by  what  has  been  said.  The  act 
does  not  purport  to  deprive  a  litigant  of 
the  fruits  of  a  successful  controversy  in  the 
courts;  for,  as  already  shown,  the  proceed- 
ings for  naturalization  are  not  in  any 
proper  sense  adversary  proceedings,  but  are 
ea  parte  and  conducted  by  the  applicant 
for  his  own  benefit.  The  act  in  effect  pro- 
Tides  for  a  new  form  of  judicial  review  of  a 
question  that  is  in  form,  but  not  in  sub- 
stance, concluded  by  the  previous  record, 
and  under  conditions  affording  to  the  party 
whose  rights  are  brought  into  question 
full  opportunity  to  be  heard.  Retrospeo- 
tive  acts  of  this  character  have  often  been 
held  not  to  be  an  assumption  by  the  legis- 
lative department  of  judicial  powers.  Sam- 
peyreac  v.  United  States,  7  Pet.  222,  239, 
8  L.  ed.  665,  671;  Freeborn  v.  Smith,  2 
Wall.  160,  176,  17  L.  ed.  922,  923;  Garrison 
V.  New  York,  21  Wall.  196,  202,  22  L.  ed. 
612,  614;  Preeland  v.  Williams,  131  U.  S. 
406,  413,  33  L.  ed.  193,  196,  9  Sup.  Ct. 
Rep.  763;  Stephens  v.  Cherokee  Nation,  174 
U.  S.  445,  478,  43  L.  ed.  1041,  1053,  19 
Sup.  Ct.  Rep.  722. 

An  alien  has  no  moral  nor  constitution- 
al right  to  retain  the  privileges  of  citizen- 
ship if,  by  false  evidence  or  the  like,  an 
imposition    has    been    practised    upon    the 
01  court,    without    which    the    certificate    of 
2J  citizenship  could  not  and  would  not  have 
•  been   issued.    As   was  well   said  by*  Chief 
Justice  Parker  in  Foster  v.  Essex  Bank,  16 
Mass.  273,  8  Am.  Dec.   135,   "there   is  no 
such  thing  as  a  vested  right  to  do  wrong." 
The  remaining  points  taken  by  the  appel- 
lant may   be  briefly   disposed  of.    One   is 
that  the  provisions  of  §  15  of  the  act  of 
1906    are    not    retrospective.    This    is    re- 
futed by  a  reading  of  the  closing  paragraph 
of  the  section.    Finally,  it  is  insisted  that, 
if  retrospective  in  form,  the  section  is  void, 
as  an  ex  post  facto  law  within  the  prohibi- 
tion of  art.  1,  §  9  of  the  Constitution.    It  is, 
however,    settled    that    this    prohibition    is 
confined  to  laws  respecting  criminal  punish- 
ments, and   has  no   relation  to   retrospec- 
tive   legislation   of   any   other   description. 
Cooley,   Const.   Lim.    6th   ed.   319;    Calder 
V.  Bull,  3  Dall.  386,  390,  1  L.  ed.  648,  650 ; 
and  Rose's  Note  thereon.     The  act  imposes 
no    punishment    upon    an    alien    who    has 
previously  procured  a  certificate  of  citizen- 
ship by  fraud  or  other  illegal  conduct.    It 
simply  deprives  him  of  his  ill-gotten  privi- 
leges.    We  do  not  question  that  an  act  of 
legislation  having  the  effect  to  deprive  a 
citizen  of  his  right  to  vote  because  of  some- 
thing in  his  past  conduct  which  was  not 
an  offense  at  the  time  it  was  committed 
would  be  void  as  an  eo;  post  facto  law. 
Cummings  v.   Missouri,  4  Wall.   277,  321, 
18  L.  ed.  366,  362;   Ex  parte  Garland,  4 


Wall.  333,  378,  18  L.  ed.  366,  370.    But  th^ 
act   under    consideration    inflicts    no   such 
punishment,   nor  any  punishment,   upon   » 
lawful  citizen.     It  merely  provides  that,  on 
good   cause    shown,   the   question    whether 
one  who  claims  the  privilege  of  citizenship 
under  the  certiflcate  of  a  court  has  pro- 
cured that  certificate  through  fraud  or  other 
illegal  contrivance  shall  be  examined  and 
determined  in  orderly  judicial  proceedings. 
The  act  makes  nothing  fraudulent  or  un- 
lawful that  was  honest  and  lawful  whsn 
it  was  done.    It  imposes  no  new  penalty 
upon    the    wrongdoer.     But    if,    after    fair 
hearing,    it   is  judicially   determined   that 
by    wrongful    conduct    he   has   obtained   a 
title  to  citizenship,  the  act  provides  that^^ 
he  shall   be   deprived  of  a  privilege   thatJJ 
was  never* rightfully  his.    Such  a  statute* 
is  not  to  be  deemed  an  ew  post  facto  law. 

The  decree  under  review  should  be  af- 
firmed. 


(225  U.  8.  219.) 
UNITED   STATES,  Appt., 

V. 

COLORADO  ANTHRACITE  COMPANY. 

Mines  and  Miniebals  (S  85*)— Ooal-Land 
Entry— Repayment  of  Purchase  Price 
—"Person  Who  Made  Such  Entry." 

1.  One  who  makes  an  entry  of  coal  lands 
avowedly  for  his  own  use  and  benefit  is 
"the  person  who  made  such  entry,"  within 
the  meaning  of  the  act  of  June  16,  1880  (21 
Stat,  at  L.  287,  chap.  244,  U.  S.  Comp. 
Stat.  1901,  p.  1416^) ,  §  2,  providing  for  the 
repayment  of  the  purchase  price  in  case  of 
subsequent  cancelation,  although  he  made 
the  entry  at  the  instance  of  a  corporation, 
with  its  money  and  for  its  benefit. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  87;    Dec.  Dig.  9  85.*] 

Mines  and  Minerals  (J  35*)— Coal-Land 
Entry— "Assign'*— Repayment  of  Pub- 
chase  Price. 

2.  The  corporate  grantee  in  a  quitclaini 
deed  to  public  coal  land,  executed  by  a  per- 
son who,  having  then  no  interest  therein^ 
afterwards  made  an  entry  avowedly  for  hit 
sole  use  and  benefit,  but  actually  at  th« 
instance  of  the  corporation,  with  its  money 
and  for  its  benefit,  is  his  "assign"  within 
the  meaning  of  the  act  of  June  16,  1880, 
§  2,  providing  for  the  repayment  of  the 
purchase  price  in  case  of  subsequent  can- 
celation of  the  entry  "to  the  person  wh* 
made  such  entry,  or  to  his  heirs  or  at* 
signs." 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.   Dig.  §  87;    Dec.  Dig.  S  35.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  1,  pp.  677-582;    vol.  8,  p.  7584.] 

Mines  and  Minerals  (f  35*)— Coal-Land 
Entry— Repayment  of  Purchase  Price 
—Fraud— * 'Erroneously  Allowed." 

3.  The  ri;rht  to  the  repayment  of  th» 
purchase  price  of  public  coal  lands,  gi'V^n. 
by  the  act  of  June  16,  1880,  §  2,  where  the 
entry  is  subsequently  canceled  because  "er* 
roneously  allowed,"  does  not  extend  to  casea 
where  the  entry  was  fraudulently  procured* 

Sid.   Note.— For  other   cases,   see  Mines  and 
erals.  Cent.  Dig.  §  87;    Dec  Dig.  §  85.*] 


*7or  other  cases  see  same  topic  ft  8  nuubeb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Mines  and  Minerals  (f  35*)— Coal 
Lands  —  Fbavd  —  Entby  fob  Anotheb's 
Bbnsfit. 

4.  An  entry  of  coal  lands,  made  avowedly 
for  the  sole  use  and  benefit  of  the  entryman, 
but  which,  on  a  contested  hearing,  was 
shown  to  have  been  made  at  the  instance  of 
a  corporation,  and  with  its  money  and  for 
its  benefit,  cannot,  for  this  reason,  be 
deemed  to  have  been  fraudulently  procured, 
in  contravention  of  U.  8.  Rev.  Stat.  §§  2347- 
2362,  U.  8.  Comp.  Stat.  1901,  pp.  1440, 
1441,  which  forbids  the  acquisition  of  such 
lands  in  excess  of  the  quantities  prescribed, 
where  there  is  nothing  to  show  any  effort 
through  this  or  like  entries  to  evade  the  re- 
strictions in  respect  of  quantity. 

fBd.    Not«.— For   other   cases,    see   Mines   and 
Minerals,  Cent.  Dig.  i  87;    Dec.  Dig.  I  85.*] 

[No.  227.] 

Argued  April  26,  1912.     Decided  May  27, 

1912. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  for  the  repayment  of 
the  purchase  price  of  public  coal  lands, 
where  the  entry  was  subsequently  canceled. 
Affirmed. 

See  same  case  below,  46  Ct.  01.  614. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Thompson 
for  appellant. 

Messrs.  Charles  A.  Kelgwln  and  E.  W. 

^Spalding  for  appellee, 
en 

•  *  Mr.  Justice  Van  Bevanter  delivered  the 
opinion  of  the  court: 

This  was  an  action,  under  the  act  of 
^  June  16,  1880  (21  Stat,  at  U  287,  chap.  244, 
gU.  S.  Comp.  Stat.  1901,  p.  1416),  §  2,  for 

•  the  repayment  of  the  purehaaa*  price  paid 
to  the  government  for  160  acres  of  public 
coal  lands,  the  entry  of  which  was  subse- 
quently canceled.  The  plaintiff  prevailed 
in  the  court  of  claims  (45  Ct.  CI.  614)  and 
the  government  has  appealed,  claiming  that, 
on  the  findings,  the  judgment  should  have 
been  in  its  favor. 

Briefly  stated,  the  material  facts  shown 
by  the  findings  are  as  follows :  One  Stoiber, 
who  claimed  a  preference  right  of  entry 
under  Rev.  Stat.  §  2348,  U.  S.  Comp.  Stat. 
1901,  p.  1440,  filed  in  the  proper  local  land 
office  the  requisite  declaratory  statement, 
and  thereafter  made  application  to  enter  the 
land.  Accompanying  the  application  was 
an  affidavit,  made  by  his  agent,  stating  that 
Stoiber  was  making  the  entry  for  his  own 
use  and  benefit,  and  not  directly  or  indirect- 
ly for  another.  Other  applications  for  the 
same  land  resulted  in  a  contest  proceeding 
before  the  local  land  office,  and  after  the 
hearing  therein  the  register  and  receiver 
•ustained  Stoiber's  application,  accepted  the 
purchase  price  of  the  land,  which  was  $3,- 


200,  and  issued  to  him  the  usual  duplicate 
receipt.     This,  in  the  nomenclature  of  the 
public  land  laws,  was  the  allowance  of  an 
entry.   The  other  parties  to  the  contest  ap- 
pealed to  the  Commissioner  of  the  General 
Land  Office,  who,  upon  the  same  evidence 
that  was  submitted  to  the  local  office,  ruled 
that  Stoiber's  application  ought  not  to  have 
been  sustained;    that  his   entry   had   been 
erroneously  allowed  and  could  not  be  con- 
firmed, and  therefore  that  it  must  be  can- 
celed.    That  decision  was  affirmed  by  the 
Secretary  of  the  Interior,  and  the  entry  was 
canceled  accordingly.    In  filing  the  declara- 
tory statement  and  making  the  entry  Stoi- 
ber was  not  seeking  to  acquire  the  land  for 
himself,  but  for  the  Colorado   Anthracite 
Company,  the  plaintiff  here,  to  which  he  al- 
ready had  given  a  quitclaim  deed.    This  was 
not  denied  or  concealed  at  the  hearing  in  the 
contest,  but,  on  the  contrary,  was  admitted 
and  was  affirmatively  shown  by  the  testi- 
mony of  the  witnesses  for  Stoiber,  including 
the  agent  who  made  the  affidavit  before  men- 
tioned.    The  purchase  price  paid  at  the  time  ei 
of  the*entry,  which  was  after  the  hearing,  ? 
was  furnished  by  the  company  because  the 
entry  was  being  made  for  its  benefit.    No 
conveyance  of  the  land  was  made  by  Stoiber 
other  than  the  quitclaim  deed  just  men- 
tioned, and  the  purchase  money  so  paid  was 
covered  into  the  Treasury  and  is  still  held 
by  the  government.    After  the  cancelation 
of  the  entry  the  company  applied  to  tho 
Secretary  of  the  Interior  for  repayment  to 
it  of  the  purchase  price,  and  Stoiber  and  the 
company  executed  a  relinquishment  of  all 
claims  to  the  land  and  surrendered  the  dn* 
plicate  receipt;  but  the  application  was  de- 
nied on  the  theory  that  the  company  was  not 
an  assign  of  the  entryman  within  the  mean- 
ing of  the  act.   Stoiber  then  applied  to  tha 
Secretary  for  repayment,  and,  the  applica- 
tion  being   refused,   brought   suit   in   the 
court  of  claims,  which  gave  judgment  for 
the  government  on  the  ground  that  the  pur- 
chase price  had  been  paid  by  the  company, 
and  not  by  Stoiber.  41   Ct  CI.  269,  276. 
Thereupon  the  company  brought  the  pres- 
ent suit,  with  the  result  before  stated. 

As  reasons  for  asking  a  reversal  of  the 
judgment  the  government  contends  that  the 
facts  as  found  disclose,  first,  that  the  com- 
pany is  not  an  assign  within  the  meaning 
of  the  act,  and,  second,  that  the  entry  was 
procured  fraudulently,  in  contravention  of 
the  coal-land  laws,  and  therefore  that  repay- 
ment cannot  be  allo:wed. 

The  act  of  1880,  in  §  2,  provides  that 
where,  from  any  cause,  an  entry  of  publia 
land  "has  been  erroneously  allowed  and  can- 
not be  confirmed,"  and  is  duly  canceled  by 
the  Commissioner  of  the  General  Land  Of- 
fice,  "the  Secretary   of  the  Interior  shall 


•Fer  otber  cases  see  same  topic  *  lavMsu  la  Dee.  *  Am.  Digs.  1M7  to  date,  Jk  Rep'r  ladi 


"Wll. 


UNITED  STATES  t.  OOLORABO  AtrrHRACTTR  00. 


619 


fanse  to  be  repaid  to  ttte  person  icho  made 
euoh  entry,  or  to  hie  heirs  or  ussiffns,  the 
fees  and  eommissions,  amount  of  purchase 
money,  and  ezceses  paid  upon  the  eame, 
upon  the  surrender  of  the  duplicate  receipt 
and  the  excution  of  a  proper  relinquishment 

(Q  of  all  claims  to  said  land." 

IJ     As  we  think  Stoibfr  is  the  person  who 

•  made  the  entry  in*the  sense  of  this  act,  even 
although  he  made  it  for  the  benefit  of  the 
company,  and  paid  the  purchase  price  with 
money  furnished  by  it,  we  come  at  once  to 
the  question  whether,  on  the  findings,  the 
company  is  his  assign  within  the  meaning  of 
the  act.  It  is  said  that  the  answer  must  be 
in  the  negative,  because  there  was  no  con- 
veyance of  the  land  from  him  to  the  com- 
pany while  the  entry  was  in  force,  that  is, 
after  its  allowance  and  before  its  cancela- 
tion. By  the  decisions  of  this  court  in  Hof- 
feld  V.  United  States,  186  U.  S.  273,  46  L. 
ed.  1160,  22  Sup.  Ct.  Rep.  927,  and  United 
States  V.  Commonwealth  Title  Ins.  &  T.  Go. 
193  U.  S.  661,  48  L.  ed.  830, 24  Sup.  Ct.  Rep. 
646,  it  is  settled  that  an  assign,  within  the 
meaning  of  the  act,  is  one  who  becomes  in- 
vested with  the  entryman's  right  in  the  land 
through  some  voluntary  act  of  his;  and  it 
must  be  conceded  that,  generally  speaking, 
a  mere  quitclaim  deed  passes  only  such  in- 
terest as  the  grantor  possesses  at  the  time, 
and  does  not  reach  an  after-acquired  title. 
But  here  there  was  something  more  than  a 
mere  quitclaim  deed,  executed  in  advance  of 
the  acquisition  of  any  interest  by  the  entry- 
man.  The  entry  was  made  at  the  instance 
of  the  company,  with  its  money  and  for  its 
benefit,  and,  unless  the  coal-land  law  for- 
bade it,  the  entryman,  by  his  voluntary  ac- 
tion in  that  regard,  became  a  trustee  for  the 
company,  and  charged  with  an  obligation 
to  convey  the  land  to  it.  Irvine  v.  Marshall, 
£0  How.  558,  16  L.  ed.  994;  Ducie  v.  Ford, 
138  U.  S.  587,  592,  34  L.  ed.  1091,  1094,  11 
8np.  Ct.  Rep.  417;  Smithsonian  Inst  v. 
Meech,  169  U.  S.  398,  406,  42  L.  ed.  793, 
797,  18  Sup.  Ct.  Rep.  396.  Not  only  so, 
but  equity,  which  usually  looks  upon  that 
as  done  which  ought  to  have  been  done, 
would  regard  such  a  conveyance  as  actually 
made,  and  therefore  treat  the  company  as 
an  assign.  We  speak  of  the  view  which 
equity  would  take  of  the  matter,  because 
it  is  manifest  that  the  act  of  1880  proceeds 
upon  equitable  principles  and  is  intended 
to  be  administered  accordingly.  Like  other 
highly  remedial  statutes,  it  should  be  inter- 
preted with  appropriate  regard  to  the  spirit 
which  prompted  it.    And,  when  it  is  so  in- 

Mterpreted,  we  think  the  term  "assigns"  in- 

•  eludes*  one  in  the  company's  situation,  if 
only  the  arrangement  between  it  and  Stoi- 
ber  was  not  forbidden  by  law. 

We   are   thus   brought   to  the   question  I 


whether  the  facts  found  disclose  that  Stoi- 
ber  and  the  company  were  engaged  in  an 
effort  to  acquire  the  land  fraudulently,  in 
contravention  of  the  coal-land  law,  Rev. 
Stat.  §§  2347-2352,  U.  S.  Comp.  Stat.  1901, 
pp.  3440,  3441.  If  they  were,  the  company 
is  not  entitled  to  repayment,  first,  because 
it  then  would  not  be  entitled  to  invoke  the 
equitable  maxim  before  stated,  without  the 
aid  of  which  it  could  not  be  deemed  an  as- 
sign within  the  meaning  of  the  act,  and,  sec- 
ond, because  the  right  to  repayment  is  re- 
stricted bp  the  act  to  instances  in  which  the 
entry  has  been  "erroneously  allowed," — 
an  expression  which  denotes  some  mistake 
or  error  on  the  part  of  the  land  officers 
whereby  an  entry  is  allowed  when  it  should 
be  disallowed,  and  not  some  fraud  or  false 
pretense  practised  on  them  whereby  an  ap- 
plicant appears  to  be  entitled  to  the  allow* 
ance  of  an  entry  when  in  truth  he  is  not. 
Of  this  expression  it  is  said,  correctly,  we 
think,  in  the  regulations  of  the  Land  De- 
partment adopted  under  §  4  of  the  act  soon 
after  its  enactment  and  ever  since  in  force: 

"This  cannot  be  given  an  interpretation 
of  such  latitude  as  would  countenance  fraud. 
If  the  records  of  the  Land  Office,  or  the 
proofs  furnished,  should  show  that  the  en- 
try ought  not  to  be  permitted,  and  yet  it 
were  permitted,  then  it  would  be  'errone- 
ously allowed.'  But  if  a  tract  of  land  were 
subject  to  entry,  and  the  proofs  showed  a 
compliance  with  law,  and  the  entry  should 
be  canceled  because  the  proofs  were  shown 
to  be  false,  it  could  not  be  held  that  the 
entry  was  'erroneously  allowed;'  and  in  such 
case  repayment  would  not  be  authorized." 

While  the  coaMand  law  does  not  express* 
ly  prohibit  an  entry  by  one  person  for  the 
benefit  of  another,  it  does  limit  the  quantity 
of  land  that  may  be  acquired  thereunder  by 
one  person  to  160  acres,  and  the  quantity  le 
that  may  be  acquired  by  an  association  of  H 
person  to  320  acres,*and,  in  exceptional  in-* 
stances,  640  acres;  and  it  declares  that  its 
sections  "shall  be  held  to  authorize  only  one 
entry  by  the  same  person  or  association  of 
persons;  and  no  association  of  persons  any 
member  of  which  shall  have  taken  the  bene- 
fit of  such  sections,  either  as  an  individual 
or  as  a  member  of  any  other  association, 
shall  enter  or  hold  any  other  lands 
under  the  provisions  thereof;  and  no  mem- 
ber of  any  association  which  shall  have  tak- 
en the  benefit  of  such  sections  shall  enter  or 
hold  any  other  lands  under  their  provi- 
sions." These  restrictions,  as  this  court  has 
held,  forbid  individuals  and  associations 
from  acquiring  public  coal  land  in  excess  of 
the  quantities  prescribed,  whether  directly, 
by  entries  in  their  own  names,  or  indirectly, 
by  entries  made  for  their  benefit  in  the 
names  of  others.  And  so,  one  person  cannot 
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l&wfully  make  an  entry  in  the  interest  of 
another  who  has  had  thjp  benefit  of  the  law, 
or  in  the  interest  of  an  association  where  it 
or  any  of  its  members  has  had  the  benefit 
thereof,  or  in  the  interest  of  a  person  or  an 
association  where  he  or  it  has  not  had  such 
benefit,  but  is  seeking^  through  entries  made 
or  to  be  made  by  others  in  his  or  its  inter- 
est, to  acquire  a  greater  quantity  of  land 
than  is  permitted  by  the  law.  United 
States  r.  Trinidad  Coal  &  Coking  Co.  137 
U.  S.  160,  34  L.  ed.  640,  11  Sup.  Ct.  Rep. 
67;  United  States  v.  Keitel,  211  U.  S.  370, 
53  L.  ed.  230,  29  Sup.  Ct.  Rep.  123 ;  United 
States  V.  Forrester,  211  U.  S.  399,  53  L.  ed. 
245,  29  Sup.  Ct.  Rep.  132;  United  States  ▼. 

Munday.  222  U.  S.  175,  56  U  ed.  149. 32  Sup. 
Ct  Bep.  53.  But  there  is  no  prohibition,  ex- 
press or  implied,  against  an  entry  by  a 
qualified  person  for  the  benefit  of  another 
;  person  or  association  where  he  or  it  it  fully 
qualified  to  make  the  entry  in  his  or  its 
own  name,  and  is  not  seeking  to  evade  the 
'       restrictions  in  respect  of  quantity. 

A  corporation  is  an  association  of  per- 
■ons  within  the  meaning  of  the  law  (United 
States  ▼.  Trinidad  Coal  &  Coking  Co., 
•upra),  and  therefore  the  company  here, 
which  was  a  Colorado  corporation,  lawfully 
could  have  made  the  entry  in  question  in  its 
9  own  name,  unless  it  or  some  member  of  it 
g  had  had  the  benefit  of  the  coal-land  law, 
•  or*was  seeking,  through  this  and  other  like 
entries,  to  acquire  coal  land  in  excess  of 
the  quantity  prescribed.  In  other  words, 
the  fact  that  the  entry  was  made  in  the 
name  of  Stoiber  for  the  benefit  of  the  com- 
pany does  not,  without  more,  establish  that 
it  was  forbidden  or  fraudulent.  There  is  no 
finding  that  the  company  or  any  member  of 
it  had  had  the  benefit  of  the  law  or  was 
seeking  to  acquire  more  than  this  160  acres. 
So,  for  aught  that  appears,  there  was  no 
legal  obstacle  to  the  entry  being  made  in 
the  company's  name,  and  the  fact  that  it 
was  not  may  have  been  due  to  matters  not 
affecting  its  validity  or  integrity.  We  do 
not  overlook  the  finding  that  the  applica- 
tion was  accompanied  by  an  afSdavit  stat- 
ing that  Stoiber  was  making  the  entry  for 
his  own  use  and  benefit,  and  not  directly  or 
indirectly  for  another.  Of  course,  the  other 
findings  show  that  that  statement  was  un- 
true. Had  it  remained  uncorrected,  it  proba- 
bly would  have  deceived  the  officers  of  the 
land  office  and  prevented  any  inquiry  into 
the  qualifications  of  the  company.  But,  ac- 
cording to  the  findings,  it  did  not  remain 
uncorrected,  and  could  not  have  deceived  the 
officers,  for,  at  the  hearing  in  the  contest 
which  preceded  the  allowance  of  the  entry, 
it  was  admitted  and  shown  that  Stoiber  was 
not  seeking  to  acquire  the  land  for  himself, 
but  for  the  company,  to  which  he  already 
liad  given  a  quitclaim  deed.  The  statement 
in  the  affidavit  therefore  became  harmless. 


for  it  was  upon  the  evidence  given  in  tho 
contest  that  the  entry  was  allowed.  It  fol* 
lows  that  upon  the  findings  it  cannot  be  said 
that  the  arrangement  between  Stoiber  and 
the  company  was  forbidden  by  law,  or  that 
the  entry  was  fraudulently  procured. 

But  it  is  said  that  an  affirmative  finding 
that  the  entry  was  not  fraudulently  pro- 
cured is  essential  to  sustain  the  judgment. 
To  this  we  cannot  agree.    Fraud  is  not  pre- 
sumed, and  one  who  bases  a  right  or  de-t* 
fense  upon  it  should  allege  and  prove  it.S 
Th0  government's  answer  •  contains  no  al-* 
legation  of  fraud,  and  the  silence  of  the 
findings  may  rightly  be  taken  as  showing 
that  none  was  proved.    The  findings  fully 
respond  to  the  issues  presented  by  the  plead- 
ings, and,  W0  thinks  sustain  the  judgment. 

Judgment  affirmed. 


(225  U.  8.  206.) 

UNITED  STATES  FIDELITY  &  GUARAN- 
TY COMPANY,  Appt, 
v. 

If.  J.  BRAY  9t  al. 

Courts  (f  382*)— Appeal  from  CiBCxnT 
Court  op  APPEAiiS— Injttnotiow  Ca8B&— 
Final  Dbobkb. 

1.  A  decree  of  a  Federal  circuit  court  of 
appeals  which,  on  the  appeal  authorized  by 
the  act  of  March  3,  1891  (26  Stat,  at  L. 
826,  chap.  617,  U.  S.  Comp.  Stat  1901, 
pw  488),  §  7,  as  amended  by  the  act  of 
April  14,  1906  (34  Stat,  at  U  116,  chap. 
1627),  to  review  interlocutoij  decrees  of  a 
circuit  court  granting  an  injunction,  re- 
versed such  a  decree  and  directed  both  that 
the  injunction  be  dissolved  and  the  bill  dis- 
missed, is  a  final  decree,  and  appealable  to 
the  Federal  Supreme  Court  under  §  6  of 
the  former  act,  where  the  jurisdiction  of  the 
circuit  court  was  invoked  not  solely  upon 
the  ground  of  diverse  citizenship,  but  also 
upon  the  ground  that  the  suit  was  one  aris* 
ing  under  an  act  of  Congress,  and  the  requi- 
site   jurisdictional    amount    was    involved. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  1019,  1020;    Dec.  Dig.  §  882.*] 

Courts  (f  382*)— Appeal  in  Injunction 
Case— Time. 

2.  The  thirty-day  limitation  prescribed 
by  the  act  of  March  3,  1891,  §  7,  for  ap- 
peals in  injunction  cases,  applies  only  to 
appeals  thereunder  to  the  circuit  courts  of 

appeals. 

[Bd.  Note.— For  other  cases,  eee  Courts,  Cent. 
Dig.  §§  1019.  1020;    Dec.  Dig.  S  882.*] 

Bankruptcy  (§  294*)— Exclusive  Juris- 
diction. 

3.  The  exclusiveness  of  the  jurisdiction 
of  the  bankruptcy  court  of  proceedings  in 
bankruptcy  precludes  the  maintenance  in  a 
Federal  circuit  court —  even  with  the  ex- 
press leave  of  the  bankruptcy  court — of  a 
plenary  suit  in  equity  brought  by  the  sure- 
ty for  a  bankrupt  public  contractor,  involv- 
ing collateral  and  extraneous  matters  with 
which  the  creditors  of  the  bankrupt  havia 
no  concern,  but  having  for  its  primary  pur* 
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pose  the  control  orer  the  distribation  of  • 
fund  in  the  trustee'i  possession  admittedly 
belonging  to  the  bankrupt's  estate,  and  the 
determination  to  what  extent  and  in  what 
order  the  several  creditors  shall  partici- 
pate therein. 

rEd.  Note.—For  ottter  casea,  see  Bankruptcy, 
Cent.  Dig.  I  Hi;    Deo.  Dig.  f  SM.^ 

[No.  111.] 

Argued  December  15,  1911.     Decided  May 

27,  1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Cir- 
cuit to  review  a  decree  which,  reversing  a 
decree  of  the  Circuit  Court  for  the  Northern 
District  of  West  Virginia  in  a  suit  involv- 
ing the  distribution  of  a  fund  belonging  to 
a  bankrupt's  estate,  directed  the  dissolu- 
tion of  an  interlocutory  injunction  and  the 
dismissal  of  the  bill.    Affirmed. 

See  same  case  below,  96  G.  a  A.  9,  170 
Fed.  689. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  M.  Ambler,  W.  W.  Van  Win- 
kle, and  M.  G.  Ambler  for  appellant. 

Messrs.  V.  B.  Archer  and  William  M. 
_  Hall  for  appellees. 

O 

•  •  Mr.  Justice  Van  Bevanter  delivered  the 

•pinion  of  the  court: 

This  appeal  brings  up  for  review  a  decree 
of  the  circuit  court  of  appeals  for  the  fourth 
circuit,  reversing  a  decree  of  the  circuit 
eourt  for  the  northern  district  of  West  Vir- 
ginia in  a  suit  in  equity  which  was  intend- 
ed, inter  alia,  to  affect  a  fund  of  $26,000  in 
the  hands  of  the  trustee  of  a  bankrupt's  es- 
tate then  in  the  course  of  administration  in 
the  district  court  of  that  district.  The  de- 
cree reversed  was  an  interlocutory  one 
granting  an  injunction,  but  the  decree  of  re- 
versal was  final,  for  it  directed  not  only  the 
dissolution  of  the  injunction,  but  also  the 

I,  dismissal  of  the  bill. 

o     The  complainant,  the  United  States  Fidel- 

•  ity  &*  Guaranty  Company,  is  a  Maryland 
corporation;  three  of  the  defendants,  the 
Second  National  Bank  of  Parkersburg,  the 
Farmers  &  Mechanics  National  Bank  of  the 
same  place,  and  the  Nicolette  Lumber  Com- 
pany, are  citizens  of  West  Virginia,  resi- 
dent in  the  district  in  which  the  suit  was 
brought;  seven  of  them,  Jacob  Eichel  and 
Laura  Eichel,  his  wife,  the  City  National 
Bank  of  Evansville,  the  First  National 
Bank  of  Evansville,  the  Citizens  National 
Bank  of  Evansville,  the  First  National  Bank 
•f  Rockport,  and  the  Farmers  Bank  of  Rock- 
port,  are  citizens  and  residents  of  Indiana; 
another,  the  Riter-Conley  Company,  is  a 
Pennsylvania  corporation;  and  M.  J.  Bray, 
the  trustee  of  the  bankrupt's  estate,  who 
was  sued  in  that  capacity  and  also  as  an  in- 


dividual, is  a  citizen  and  resident  of  In* 
diana.  The  bankrupt,  the  Bvansville  Con- 
tract Company,  was  an  Indiana  corporation. 
Of  course,  the  national  banks  are  Federal 
corporations,  but  their  citizenship  and 
places  of  residence  are,  for  jurisdictional 
purposes,  as  just  stated.  Act  August  18^ 
1888,  25  Stat,  at  L.  433,  chap.  866,  §  4,  U. 
S.  Comp.  Stat.  1901,  p.  608. 

The  jurisdiction  of  the  circuit  eourt  was 
invoked  on  the  ground  of  diversity  of  citi- 
zenship, and  on  the  further  ground  that  the 
case  was  one  arising  under  the  act  of  Con- 
gress  of  August  13,  1894,  28  Stat  at  L.  278, 
chap.  280,  U.  S.  Comp.  Stat.  1901,  p.  2623, 
amended  February  24,  1905,  33  Stat  at  L. 
811,  chap.  778,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  1071;  and  the  right  to  bring  the 
suit  in  that  district  against  the  defendants 
who  were  not  resident  therein  was  rested 
upon  S  8  of  the  act  of  March  3,  1876,  18 
Stat  at  L.  472,  chap.  187,  U.  S.  Comp.  Stat 
1901,  p.  513,  on  the  theory  that  the  suit 
was  one  to  enforce  a  lien  and  claim  upon 
personal  property  within  the  district,  that 
is,  upon  the  fund  in  the  hands  of  the  trus- 
tee, which  he  then  had  on  deposit  in  the 
two  Parkersburg  banks.  Section  23a  of  the 
bankruptcy  act  was  also  relied  upon  as  sus- 
taining the  jurisdiction. 

The  case  made  by  the  bill  and  its  exhibits 
was  this:  About  1902  the  Evansville  Con^ 
tract  Company,  which  will  be  spoken  of  as 
the  contractor  and  as  the  bankrupt,  entered  ^ 
into  four  several  contracts  with  the  United  g 
StateMfor  the  construction  of  certain  river* 
improvements,  one  in  South  Carolina,  two 
in  the  western  district  of  Pennsylvania,  and 
another  in  the  northern  district  of  West 
Virginia.  Each  contract  contained,  among 
others,  provisions  that  a  designated  percent- 
age of  the  moneys  earned  thereunder  should 
be  retained  by  the  government  until  the 
completion  of  the  contract  &nd  that,  in  case 
of  default  by  the  contractor,  the  government 
should  have  the  right  to  take  possession  of 
the  work  and  plant  and  prosecute  the  work 
to  completion.  The  complainant  the  United 
States  Fidelity  &  Guaranty  Company, 
which  will  be  spoken  of  as  the  surety  com- 
pany, became  the  surety  on  the  bonds  given 
by  the  contractor  for  its  performance  of  the 
contracts.  Each  bond,  conformably  to  the 
act  of  August  13,  1894,  supra,  was  condi- 
tioned that  the  contractor  should  fully  per- 
form the  contract  according  to  its  terms, 
and  should  promptly  make  full  payment  to 
all  persons  supplying  it  with  labor  or  ma- 
terials for  the  prosecution  of  the  work 
named  in  the  contract  As  an  inducement 
to  the  execution  of  each  bond  the  contractor 
agreed  with  the  surety  company  as  follows: 

"    •    •    .    and  it  does  hereby  bind  itself, 
its  saecsssors  and  assigns,  to  indemnify  the 


*For  other  cases  gee  Mune  topic  ft  8  numbxb  In  Dee.  a  Am.  Diss.  1907  to  date,  a  Rep'r  Indexes 


32  SUPBBME  COUBX  BSPORTER. 


Oox.  Tebu, 


said  the  United  States  Ildelity  k  Ghiarftniy 
Company  against  all  loes,  coita,  damages, 
chaiges,  and  expenses  whatever,  resulting 
from  any  of  ito  acte,  default,  or  neglect  that 
said  the  United  Stetes  Fidelity  &  Guaranty 
Company  may  sustain  or  incur  by  reason  of 
its  having  executed  said  bond  or  any  con- 
tinuation thereof.  And  it  does  further 
agree,  in  the  event  of  ite  being  unable  to 
complete  or  carry  on  the  aforementioned 
contract,  to  assign,  and  does  hereby  assign, 
such  plant  as  it  may  own  or  have  upon  said 
work,  te  the  said  the  United  Stetes  Fidelity 
&  Guaranty  Company,  under  the  aforesaid 
obligation,  together  with  vouchers  or  other 
^  evidence  of  payment,  of  all  coste  and 
o  expense  whatever  incurred  by  said  the 
•  United  Stetes  ^Fidelity  &  Guaranty  Com- 
psny  in  adjusting  such  loss  or  in  complet- 
ing said  contract,  as  conclusive  evidence 
against  it>  ite  successors  and  assigns,  of  the 
fact  and  extent  of  ite  liability  under  said  ob- 
ligation to  the  said  the  United  Stetes  Fidel- 
ity &  Guaranty  Company.  And  it  does 
further  agree,  in  the  event  of  any  breach  or 
default  on  ite  part  in  any  of  the  provisions 
of  the  contract  hereinbefore  mentioned,  that 
the  United  States  Fidelity  &  Guaranty  Com- 
pany as  surety  upon  the  aforesaid  bond 
shall  be  subrogated  to  all  ite  righte  and 
properties  as  principal  in  said  contract, 
and  that  deferred  paymente  and  any  and  all 
moneys  and  properties  that  may  be  due  and 
payable  to  it  at  the  time  of  such  breach  or 
default,  or  that  may  thereafter  become  due 
and  payable  to  it  on  account  of  said  con- 
tract, shall  be  credited  upon  any  claim  that 
may  be  made  upon  the  United  States  Fidel- 
ity k  Guaranty  Company  under  the  bond 
above  mentioned." 

The  contractor  partially  performed  eadi 
contract,  but  became  embarrassed,  and  in 
February,  1904,  on  the  petition  of  creditors, 
was  adjudged  a  bankrupt  by  the  district 
court  for  the  northern  district  of  West  Vir- 
ginia, which  appointed  three  trustees  of  ite 
estete,  M.  J.  Bray  being  one.  The  trustees 
took  charge  of  its  property,  and,  by  an  order 
of  the  referee  having  the  approval  of  the 
creditors  were  authorized  to  complete  the 
oontracte,  to  borrow  $75,000  on  trustee's 
certificates,  which  were  to  be  a  first  lien  on 
the  property  and  moneys  of  the  estete,  to 
pay  the  annual  premiums  accruing  to  the 
surety  company,  and  to  save  it  harmless 
from  any  liability  on  the  bonds,  to  collect 
from  the  government  the  contract  price  and 
all  reteined  percenteges,  and  to  employ 
Jacob  Eichel,  who  had  been  the  president 
of  the  contractor,  to  assist  in  completing  the 
contracts  and  looking  after  the  intereste  of 
^  the  creditors.  At  first  the  surety  company 
2  was  disposed  to  object  to  such  an  order,  but 
•  the  seven  banks  before  mentioned,  *whioh 


were  unsecured  creditors  having  claims  ag- 
gregating $115,000,  overcame  ite  objection 
and  secured  ite  express  consent  to  the  order 
by  executing  to  it  a  bond  in  the  sum  of 
$75,000,  whereby  they  undertook  to  indem- 
nify and  hold  it  harmless  from  all  liability 
accrued  or  to  accrue  by  reason  of  ite  sure- 
tyship. The  terms  of  this  bond  were  suck 
that  the  liability  of  the  banks  thereunder 
was  to  be  several,  not  joint,  and  was  to  be 
confined  to  specified  proportions  of  ite  pen- 
alty. 

Thereafter  the  trustees  carried  all  the 
contracts  to  completion,  received  from  the 
government  the  entire  contract  price  and 
the  reteined  percentages,  sold  the  bankrupt's 
property,  paid  all  the  certificates  issued  un- 
der the  order  before  mentioned,  and  on 
December  19,  1905,  had  on  hand  a  balance 
of  $36,602.96,  subject  to  allowances  and 
coste  of  administration  yet  undetermined. 
The  completion  of  the  contracte  was  under- 
teken  in  the  expectetion  of  all  concerned 
that  a  profit  to  the  estete  would  result 
therefrom,  but  the  expectation  was  not  real- 
ized. In  March,  1906,  M.  J.  Bray  became 
the  sole  trustee;  and  on  September  21,  1007, 
when  the  bill  was  filed,  the  net  amount  re- 
maining in  the  trustee's  hands,  after  deduct- 
ing the  allowances  and  coste  of  administra- 
tion, was  about  $27,600,  of  which  $26,000 
was  held  on  deposit  in  equal  amounte  in  the 
two  Parkersburg  banks. 

The  total  liabilities  of  the  contractor  at 
the  time  it  was  adjudged  a  bankrupt  were 
about  $200,000,  and  of  these  $42,164.89  were 
allowed  by  the  referee,  November  19,  1904, 
as  preferred  claims  for  labor  and  materials 
furnished  the  bankrupt  in  the  prosecution 
of  the  work  under  the  contracte.  Most  of 
the  olaims  allowed  as  preferred  were  pur- 
chased, at  much  less  than  their  face  value, 
from  the  original  daimante,  by  Philip  W. 
Frey,  who  was  counsel  for  the  trustees. 
His  purchases  were  principally  in  advance 
of  the  allowance,  but  in  some  instences  were  ^ 
made  thereafter.  The  allowance,  however,  Jj 
was  in  the  names  of  the^original  claimants.  * 
Later  Frey  assigned  these  claims  to  Laura 
Eichel,  wife  of  Jacob  Eichel,  the  cost  to  her 
being  $27,037.39,  although  the  face  value 
was  $35,663.82.  She  acquired  them  with 
money  obteined  from  Bray  under  an  ar- 
rangement whereby  both  were  to  share  im 
the  profite  realized  upon  their  ultimate  pay- 
ment. These  transactions,  it  is  alleged* 
were  in  pursuance  of  a  wrongful  conspiracy 
between  Bray,  Frey,  and  Jacob  Eichel,  were 
in  violation  of  their  fiduciary  relations  to 
the  estete,  and  were  had  with  the  purpose  of 
making  Bray  the  real  but  secret  owner,  the 
name  of  Laura  Eichel  being  used  as  a  mere 
cover;  and  it  is  also  alleged  that  some  ol 
these  claims  are  excessive  and  unjust,  that 
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others  are  not  for  labor  or  materials,  and 
that  Bray,  Frey,  and  Jacob  Eiehel  wrong- 
fully procured  or  acquiesced  in  their  allow- 
ance as  preferred  claims  so  that  Bray  and 
his  associates  might  profit  thereby. 

In  February,  1906,  after  it  became  evi- 
dent that  the  net  proceeds  of  the  estate 
would  not  be  sufficient  to  pay  the  preferred 
claims  for  labor  and  materials,  the  surety 
company  filed  in  the  cause  in  bankruptcy 
a  petition  asserting,  inter  aUa,  a  lien  upon 
the  funds  in  the  hands  of  the  trustees,  and 
a  right  to  have  the  same  applied  to  the  pay- 
ment of  the  claims  for  labor  and  materials 
upon  which  recourse  could  be  had  against 
it  as  the  contractor's  surety,  and  pray- 
ing that  such  lien  and  right  be  respect- 
ed and  enforced,  that  the  eourt  would 
ascertain  what  claims  were  for  labor 
and  materials,  and  would  direct  that 
the  funds  remaining  be  applied  to  them. 
The  trustees  demurred  to  thia  petition  and 
the  demurrer  was  overruled.  Bray,  on  be- 
coming the  sole  trustee,  answered,  eyidenoe 
was  taken,  and  the  matter  is  still  pending 
before  the  referee. 

In  March,  1907|  separate  actions  were 
commenced  agunst  the  surety  company  in 
the  common  pleas  court  of  Allegheny  coun- 
01  ty,  Pennsylvania,  in  the  name  of  the  United 
Jj  States,  for  the  use  of  Laura  Eiehel,  on  the 
*  claims* assigned  to  her  as  before  stated; 
and  in  August,  1907,  like  actions  were  com- 
menced on  these  claims  in  the  circuit  court 
of  the  United  States  for  the  western  dis- 
trict of  Pennsylvania.  Both  sets  of  actions 
are  still  pending,  and  it  is  alleged  that  they 
were  brought  at  the  instance  of  Bray  and 
were  really  for  his  use  and  benefit.  These 
actions  were  not  confined  to  claims  arising 
under  the  contracts  which  were  to  be  per- 
formed in  that  district,  but  included  claims 
arising  under  the  other  contracts  which  were 
to  be  performed  elsewhere. 

Substantially  all  the  claims  against  the 
bankrupt's  estate,  save  those  of  the  defend- 
ants the  Riter-Conley  Company,  and  the 
Nicolette  Lumber  Company,  each  of  which 
baa  a  preferred  claim  for  labor  or  ma- 
terials, have  been  acquired  and  are  now 
held  by  Bray  and  the  two  Eicbels,  or  one  or 
more  of  them,  and  these  parties  are  3n- 
deavoring,  as  is  alleged,  to  compel  the  sure- 
ty company,  to  pay  claims  that  are  imjust, 
and  to  divert  the  funds  in  the  hands  of  the 
trustee  from  the  payment  of  just  claims 
for  labor  and  materials  to  the  payment  of 
general  claims  as  to  which  recourse  cannot 
be  had  to  the  bond  of  the  contractor.  The 
seven  banks  which  gave  the  indemnity  bond 
to  the  surety  company  are  no  longer  credit- 
ors of  the  bankrupt's  estate,  their  claims  be- 
ing now  held  by  Bray  or  one  or  both  of  the 
Bichela. 


By  the  bill  the  surety  company  assertt 
(1)  that  under  the  indemnity  agreements 
made  with  it  by  the  contractor,  under  the 
contracts  with  the  government  and  the  bonda 
given  pursuant  to  the  act  of  August  13, 
1894,  supra,  for  their  performance,  and  un- 
der the  equitable  doctrine  of  subrogation, 
it  has  a  lien  on  the  fund  remaining  in  the 
hands  of  the  trustee,  is  entitled  to  have  that 
fund  applied  to  the  payment  of  just  claims 
for  labor  and  materials  as  to  which  re* 
course  can  be  had  against  it  as  a  surety, 
and  is  entitled  to  every  right  and  remedy^ 
which  the  government  or  those  who  furnish  Jj 
the  labor  and  materialt^ould  have  against  • 
such  fund;  (2)  that  Bray  and  the  Eichels 
are  not  entitled  to  be  paid  on  any  claim  held 
by  them,  or  any  of  them,  more  than  the  sum 
actually  paid  therefor;  and  (3)  that  tha 
surety  company  is  entitled  to  have  these 
matters,  as  also  its  liability  as  a  suretj 
and  the  liability  of  the  several  indemnitor 
banks  on  their  bond  to  it,  litigated  and  de- 
termined in  one  comprehensive  suit. 

The  prayer  of  the  bill  is  that  an  account* 
ing  be  had  to  ascertain  the  several  amounts 
justly  due  for  labor  and  materials  furnished 
the  contractor  in  respect  of  each  of  the  con- 
tracts with  the  government;  that  the  sur^ 
ty  company's  liability  on  each  of  the  bonds 
be  fixed  and  apportioned  as  to  each  party  im 
interest;  that  the  fund  in  the  hands  of  ths 
trustee  be  declared  subject  to  a  lien  for  the 
payment  of  all  just  claims  for  such  labor 
and  materials,  and  the  net  amoimt  of  the 
fund  be  applied  on  such  claims;  that  no 
claim  held  by  Bray  or  either  of  the  Eichels 
be  paid  in  an  amount  in  excess  of  the  sum 
actually  expended  for  it;  that  each  of  the 
indemnitor  banks  be  held  liable  to  the  surety 
company  according  to  the  terms  of  their 
bond  to  it,  and  the  amount  of  the  liability 
of  each  bank  be  fixed  and  payment  thereof 
directed;  that  Bray  and  the  Eichels  be  en- 
joined from  maintaining  any  of  the  actions 
theretofore  begun  against  the  surety  com- 
pany, and  from  instituting  any  other  like 
action  against  it;  and  that  it  be  granted 
such  other  relief  as  may  be  appropriate  to 
the  occasion. 

Before  the  bill  vnts  filed,  the  district  court 
having  charge  of  the  estate  of  the  bankrupt 
entered  an  order  granting  leave  to  the  sure- 
ty company  to  begin  the  suit  in  the  circuit 
court. 

In  the  circuit  court  all  the  defendants 
save  the  Riter-Conley  Company  challenged 
in  various  ways  the  jurisdiction  of  that 
court,  but  an  interlocutory  decree  was  en- 
tered overruling  the  objections  to  the  juris- 
diction and  enjoining  Bray  and  the  Eich- 
els, imtil  the  further  order  of  the  court, 
from  prosecuting  and  maintaining  any  of  J 
tha«actions  against  the  surety  company  then  Ji 
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>ln  Pennsylvania,  and  from  beginning  any 
Hher  like  action  against  it.  AU  the  de- 
fendants, save  the  Riter-Conley  Company 
and  the  Nicolette  Lumber  Company,  ap- 
pealed to  the  circuit  court  of  appeals,  which 
reversed  the  interlocutory  decree  and  di- 
rected that  the  injunction  be  dissolved  and 
the  bill  dismissed,  without  prejudice,  upon 
'  :he  ground  that  the  circuit  court  was  with- 
/»ut  jurisdiction  to  entertain  it.  96  C.  C.  A. 
It,  170  Fed.  689.  The  case  is  here  on  the 
/ippeal  of  the  surety  company. 

In  the  Federal  courts  an  appeal,  as  a  gen- 
eral rule,  lies  only  from  a  final  decree.  But 
i  7  of  the  act  of  March  3,  1891,  26  Stat,  at 
L.  826,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
p.  488,  as  amended  April  14,  1906,  34  Stat 
at  L.  116,  chap.  1627,  establishes  an  excep- 
tion by  providing  for  an  appeal  to  the  cir- 
euit  court  of  appeals  from  an  interlocutory 
decree  granting  or  continuing  an  injimc- 
tion  or  appointing  a  receiver.  It  was  under 
this  section  that  the  appeal  to  that  court 
was  taken,  and  on  that  appeal  the  court 
was  authorized  to  review  the  whole  of  the 
interlocutory  decree,  not  merely  the  part 
granting  the  injxmction,  and  also  to  deter- 
mine whether  there  was  any  insuperable 
objection,  in  point  of  jurisdiction  or  merits, 
to  the  maintenance  of  the  suit,  and,  if  there 
was  to  direct  a  final  decree  dismissing  the 
bill.  Smith  v.  Vulcan  Iron  Works,  165  U.  6. 
518,  41  L.  ed.  810, 17  Sup.  Ct.  Bep.  407 ;  Be 
Tampa  Suburban  B.  Co.  168  U.  S.  583,  42 
L.  ed.  589,  18  Sup.  Ct.  Bep.  177;  Mast.  F. 
&  Co.  V.  Stover  Mfg.  Co.  177  U.  S.  485,  44 


plies  only  to  appeals  thereunder  to  the  cir- 
cuit court  of  appeals.  These  views  make  it 
necessary  to  deny  a  motion  to  dismiss  by 
which  the  appellees  challenge  the  jurisdic- 
tion of  this  court. 

An  examination  of  the  bill  discloses  that 
its  primary  purpose  is  to  obtain  an  ad- 
judication of  certain  claims  presented 
against  the  estate  of  the  bankrupt,  now  in 
the  course  of  administration  in  the  bank- 
ruptcy court,  and  of  the  priority  to  be  ac- 
corded to  them  in  the  distribution  of  a 
fund  belonging  to  the  estate  and  now  in  the 
control  of  that  court.  That  this  fund  arose 
in  the  due  administration  of  the  estate, 
is  lawfully  in  the  custody  of  the  bankruptcy 
court,  and  is  awaiting  distribution  among 
such  of  the  creditors  as  are  entitled  to  par- 
ticipate therein,  is  a  necessary  conclusion 
from  the  allegations  of  the  bill,  and  is  eon- 
ceded.  The  complainant  does  not  assert  a 
title  to  it,  but  at  most  only  an  equitable 
right  to  have  it  applied  to  just  claims  for 
labor  and  materials,  for  which  the  com- 
plainant is  liable  as  the  bankrupt's  surety 
under  the  act  of  August  13,  1894,  supra^ 
The  real  controversy  is  over  the  merits  of 
some  of  those  daims,  the  right  of  the  pres- 
ent holders  to  assert  them  for  their  full 
amount,  and  the  priority  to  be  accorded 
them  in  the  distribution.  By  an  interven- 
ing petition  in  the  bankruptcy  proceeding 
the  complainant  voluntarily  submitted  its 
asserted  equitable  right  to  the  court  of  bank- 
ruptcy for  determination,  and  the  matter  is  ^ 
now  pending  before  the  referee.     But  by  Jj 
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National  Enameling  &  Stamping  Co.  201 
U.  S.  156,  50  L.  ed.  707,  26  Sup. 
Ct.  Bep.  404.  In  the  exercise  of  this 
authority  the  circuit  court  of  appeals 
reached  the  conclusion  that  the  suit  could 
not  be  maintained  in  the  circuit  court, 
and  directed  both  that  the  injunction  be 
dissolved  and  that  the  bill  be  dismissed. 
That  was  a  final  decree,  and  as  the  juris- 
diction of  the  circuit  court  had  been  in- 
voked not  solely  upon  the  ground  of  diverse 
»  citizenship,  but  also  upon  the  ground  that 
J{  the  suit  was  one  arising  under  the  act  of 
*  CongreB8,*whereunder  the  bonds  upon  which 
the  complainant  was  surety  were  given,  a 
further  appeal  to  this  court  was  rightly  al- 
lowed under  §  6  of  the  act  of  March  3,  1891, 
supra,  the  amount  in  controversy  being  in 
excess  of  $1,000,  exclusive  of  costs.  Hen- 
ningsen  v.  United  States  Fidelity  k  G.  Co. 
208  U.  S.  404,  52  L.  ed.  547,  28  Sup.  Ct. 
Bep.  389;  Howard  v.  United  States,  184  U. 
8.  676,  680,  46  L.  ed.  754,  757,  22  Sup. 
Ct.  Bep.  543.  The  time  prescribed  in  that 
section  for  taking  such  an  appeal  is  one 
year,  and  this  appeal  was  taken  within  that 


sought  to  tske  from  the  bankruptcy  court 
the  adjudication  of  the  claims  in  question 
and  the  decision  of  what  priority  shall  be 
accorded  to  them.  The  circuit  court  of  ap- 
peals holds  that  this  cannot  be  done  con- 
sistently with  the  bankruptcy  act,  and  the 
correctness  of  its  holding  is  the  principal 
question  presented  by  this  appeal. 

We  are  not  here  concerned  with  a  suit 
by  a  trustee  to  recover  property  in  the  pos- 
session of  another  who  claims  it  adversely^ 
nor  with  a  suit  against  a  trustee  to  recover 
property  in  his  possession,  claimed  by  an- 
other, and  therefore  the  jurisdictional  ques- 
tions incident  to  suits  of  that  character 
need  not  be  considered.  But  we  are  c<»-. 
cemed  with  a  suit  against  a  trustee,  the 
purpose  of  which  is  to  control  the  distribu- 
tion of  a  fund  in  his  possession,  admittedly 
belonging  to  the  bankrupt's  estate,  and  to 
determine  to  what  extent  and  in  what  order 
the  several  creditors  shall  participate  there- 
in. 

Section  2  of  the  bankruptcy  act  invests 
courts  of  bankruptcy  "with  such  juris- 
diction at  law  and  in  equity  as  will  enable 
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tliMn  to  exereise  original   jurisdiction  in 
Jxmkruptcy  prooeedingg,    •    •    .    to 

(2)  "Allow  claims,  disallow  daims,  ro- 
consider  allowed  or  disallowed  daimsi  and 
allow  or  disallow  them  against  bankrupt 
estates; 

(6)  "Bring  in  and  substitute  additional 
persons  or  parties  in  proceedmgs  in  5anA> 
ruptoy  when  necessary  for  the  complete  de- 
termination of  a  matter  in  controversy; 

(7)  "Cause  the  estates  of  bankrupts  to 
be  collected,  reduced  to  money  and  dis- 
tributed, and  determine  eontroTersies  in 
relation  thereto,  except  as  herein  otherwise 
provided; 

2J      (13)  "Enforce   obedience   by   bankrupts, 
*  officers,  and*other  persons  to  all  lawful  or- 
ders, by  fine  or  imprisonment  or  fine  and 
imprisonment; 

(15)  "Make  such  orders,  issue  such  proc- 
ess, and  enter  such  judgments  in  addition 
to  those  specifically  provided  for  as  may  be 
necessary  for  the  enforcement  of  the  pro- 
visions of  this  act"  [30  Stat,  at  L.  545, 
ehap.  541,  U.  S.  Gomp.  Stat  Supp.  1911, 
p.  1491.] 

And  the  section  concludes  by  saying: 
"Nothing  in  this  section  contained  shall  be 
construed  to  deprive  a  court  of  bankruptcy 
of  any  power  it  would  possess  were  certain 
specific  powers  not  herein  enumerated." 

Section  23a  provides:  "The  United  States 
circuit  courts  shall  have  jurisdiction  of  all 
controversies  at  law  and  in  equity,  as  dis- 
anguished  from  proceedings  in  bankruptcy, 
between  trustees  as  such  and  adverse  daim- 
ante,  concerning  the  property  acquired  or 
claimed  by  the  trustees,  in  the  same  man- 
ner and  to  the  same  extent  only  as  though 
bankruptcy  proceedings  had  not  been  in- 
stituted, and  such  controversies  had  been 
between  the  bankrupts  and  such  adverse 
claimants." 

And  §  57k  reads:  "Claims  which  have 
been  allowed  may  be  reconsidered  for 
eause,  and  reallowed  or  rejected  in  whole 
or  in  part,  according  to  the  equities  of  the 
case,  before,  but  not  after,  the  estate  has 
been  closed." 

We  think  it  is  a  necessary  conclusion 
from  these  and  other  provisions  of  the  act 
that  the  jurisdiction  of  the  bankruptcy 
courts  in  all  "proceedings  in  bankruptcy" 
is  intended  to  be  exclusive  of  all  other 
courts,  and  that  such  proceedings  include, 
among  others,  all  matters  of  administra- 
tion, such  as  the  allowance,  rejection,  and 
reoonsideration  of  claims,  the  reduction 
of  the  estates  to  money,  and  its  distribu- 
82  S.  C— 40. 
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tion,  the  determination  of  the  preferencei 
and  priorities  to  be  accorded  to  claims  pre- 
sented for  allowance  and  payment  in  regu- 
lar  course,  and  the  supervision  and  control 
of  the  trustees  and  others  who  are  employed  g^ 
to  assist  them. 

*  The  allegations  of  the  bill,  other  than* 
those  relating  to  the  actions  brought 
against  the  complainant  in  Pennsylvania, 
and  to  its  contingent  claim  against  the  in- 
demnitor banks,  are  intended  to  invoke  (1) 
a  reconsideration  and  modification  of  the 
referee's  order  of  November  19,  1904,  al- 
lowing certain  claims  as  preferred  claims 
for  labor  and  materials,  (2)  a  determina- 
tion of  the  right  of  the  present  holders 
of  those  claims  to  have  them  rated  and 
paid  at  their  face  value,  (8)  an  inquiry 
into  the  charge  that  the  trustee  and  others 
who  were  employed  to  assist  him  in  the 
management  of  the  estate  have  been  specu- 
lating in  claims  against  it,  and  procuring 
or  acquiescing  in  their  improper  allowance 
and  classification,  and  (4)  a  direction  that 
the  just  claims  for  labor  and  materials  be 
accorded  a  preference  in  the  distribution. 
These  matters  are  rightly  subjects  for  pro- 
ceedings in  bankruptcy,  and  therefore  fall 
within  the  exclusive  jurisdiction  of  the 
court  of  bankruptcy.  A  distinct  purpose 
of  the  bankruptcy  act  is  to  subject  the  ad- 
ministration of  the  estates  of  bankrupts 
to  the  control  of  tribunals  clothed  with  au- 
thoVity  and  charged  with  the  duty  of  pro- 
ceeding to  final  settlement  and  distribution 
in  a  summary  way,  as  are  the  courts  of 
bankruptcy.  Creditors  are  entitled  to  have 
this  authority  exercised,  and  justly  may 
complain  when,  as  here,  an  important  part 
of  the  administration  is  sought  to  be  ef- 
fected through  the  slower  and  less  appro- 
priate processes  of  a  plenary  suit  in  equity 
in  another  court,  involving  collateral  and 
extraneous  matters  with  which  they  have  no 
concern,  such  as  the  controversy  between 
the  complainant  and  the  indemnitor  banks. 
Of  the  fact  that  the  suit  was  begun  in  the 
circuit  court  with  the  express  leave  of  the 
court  of  bankruptcy  it  sufiBices  to  say  that 
the  latter  was  not  at  liberty  to  surrender 
its  exclusive  control  over  matters  of  ad- 
ministration, or  to  confide  them  to  another 
tribunal. 

The  portions  of  the  bill  seeking  an  ad-  jj 
judication  of  the  *  contingent  liability  of  • 
the  indemnitor  banks  to  the  complainant* 
and  an  injunction  against  the  prosecution 
of  the  actions  against  it  in  Pennsylvania^ 
and  against  the  institution  of  other  liks 
actions,  must  fall  with  the  rest  of  the  bilL 
They  were  brought  into  it  in  a  secondary 
and  dependent  way,  and  could  not  then 
have  b^n  made  the  subjects  of  a  separate 
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bill  in  that  jurisdiction.     Further  discus- 
sion of  them  is  therefore  unnecessary. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 


(225  U.  S.  187.) 

M.  ANDERSON" 

V. 

PACIFIC  COAST  STEAMSHIP  COMPANY, 
Claimant  of  the  Steamship  ''Queen/'  etc. 
(No.  641.) 


N.  JORDAN 

V. 

PACIFIC  COAST  COMPANY,  Claimant  of 
the  Steamship  "Umatilla,"  etc  (No. 
642.) 

Statutes  (f  231  •)— Revision  and  Amend - 

lfENT>-C0N  STRtJCnON. 

1.  An  intention  to  alter  the  scope  and 
purpose  of  an  existing  law  cannot  be  im- 
puted to  Congress  because  in  the  Revised 
Statutes  it  placed  in  two  separate  sections 
portions  of  what  was  a  single  section  of  the 
original  act. 

[Ed.  Note.— For  other  ca^es,  see  Statutes,  Cent. 
Dl«.  5  312:    Dec.  Dig.  S  231.*] 

Pilots  (|  7*)— State  Regulation— Fed- 
eral Regulation —•  Compulsory  Pilot- 
age. 

2.  Coastwise  seagoing  steam  vessels  sail- 
ing under  register,  whether  employing  Fed- 
eral pilots  or  not^  are  not  exempted  from 
the  liability  for  pilotage  fees  created  by  Cal. 
Pol.  Code,  §§  2432,  2466,  2468,  upon  proper 
tender  of  resident  bar  pilot  service  when 
entering  or  leaving  the  port  of  San  Fran- 
cisco, by  the  act  of  February  28,  1871  (16 
Stat,  at  L.  440,  chap.  100),  §  61,  re-enacted 
as  U.  S.  Rev.  Stat.  §§  4401,  4444,  U.  & 
Comp.  Stat.  1901,  pp.  3016,  3037,  which 
provides  that  "every  coastwise  seagoing 
steam  vessel  subject  to  the  navigation  laws 
of  the  United  States  and  to  the  rules  and 
regulations  aforesaid,  not  sailing  under 
register,  shall,  when  under  way,  except  on 
the  high  seas,  be  under  the  control  and  di- 
rection of  pilots  licensed  b^  the  inspectors 
of  steamboats,"  and  prohibits  the  states 
from  imposing  upon  pilots  of  steam  vessels 
"herein  provided  for"  any  obligation  to  pro- 
cure an  additional  license,  or  any  regula- 
tion which  will  impede  tli^m  "in  the  per- 
formance of  their  duties  as  required  by  this 
act,"  or  leyving  any  pilot  charges  upon  any 
"steamer  piloted  as  herein  provided,"  with  a 
proviso  that  nothing  therein  shall  be  con- 
strued to  annul  or  affect  any  state  regula- 
tion requiring  vessels  entering  or  leaving 
port  "other  than  coastwise  steam  vessels" 
to  take  a  state  pilot. 

CBd.  Note.~-For  other  cases,  m«  Pilots,  Cant. 
Dig.  I  8;    Dec  Dig.  i  7.*] 

[Not.  041  and  642.] 

Argued  February  21,  1912.     Decided  Blay 

27,  1912. 


OK  A  CERTTFICATB  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  presenting  questions  as  to 
whether  coastwise  roistered  seagoing  steam 
vessels  are  exempt  from  state  pilotage  regu- 
lation.   Answered  in  the  negative. 

Statement  by  Mr.  Justice  Hughes: 

The  certificate  in  these  eases  is  as  fol- 
lows: 

"The  libels  in  the  above  cases  involve 
the  question  of  the  power  of  a  state  to 
make  pilotage  regulations  for  certain 
classes  of  registered  seagoing  steam  vessels 
when  entering  and  leaving  harbors  within 
the  confines  of  the  state. 

"The  steamers  'Queen'  and  'Umatilla' 
were  regularly  sailing  under  register,  and 
were  either  on  a  voyage  from  the  port  of 
San  Francisco,  in  the  state  of  California,  ^ 
to  a  United  States  port  on  Puget  sound,  ^ 
or  from  a  United  *  States  port  on  Puget  • 
sound  to  said  port  of  San  Francisco;  but 
in  either  such  case  said  vessels  did,  while 
en  route  between  said  ports  of  the  United 
States,  stop  at  the  port  of  Victoria,  British 
Columbia,  to  and  from  which  port  of  Vic- 
toria she  did  then  carry  and  did  then  and 
there  deliver  and  receive  both  passengers, 
mail,  and  freight.  Both  vessels  sailed  di- 
rect to  Victoria  from  San  Francisco  and 
direct  to  San  Francisco  from  Victoria.  At 
least  ninety  (90)  per  cent  of  passengers 
and  cargo  was  carried  between  the  United 
States  ports,  and  the  parties  stipulated 
that  the  voyage  for  which  the  vessels  cleared 
was  between  Puget  sound  ports  of  the 
United  States  and  San  Francisco,  with 
the  right  to  stop  and  trade  en  route  at 
Victoria.  The  stop  at  Victoria  on  each 
occasion  was  for  about  an  hour.  The  offi* 
oers  of  each  vessel  had  Federal  pilot's 
licenses,  and  each  vessel  was  in  fact  piloted 
in  entering  and  leaving  the  port  of  San 
Franoisco  by  such  an  officer.  Eadi  of  the 
vessels  was  tendered  pilotage  services— the 
'Umatilla'  on  leaving  port  and  the  'Queen' 
on  entering — ^by  a  resident  bar  pilot  of  the 
port  of  San  Francisco,  duly  conunissioned, 
and  acting  under  the  law  of  the  state  of 
California.  In  each  ease  the  tender  was 
declined.  The  ships  refused  to  pay  the 
pilotage  fees  imposed  by  the  following  see- 
tions  of  the  Political  Code  of  the  state  of 
California: 

"'2468.  Pilotage  and  half  pUotage.— All 
vessels  sailing  under  an  enrolment,  and 
licensed  and  engaged  in  the  coasting  trade 
between  the  port  of  San  Francisco  and 
any  other  port  of  the  United  States,  shall 
be  exempt  from  all  pilotage  unless  a  pilot 
be  actually  employed.  All  foreign  vesseU 
and  all  vessels  from  a  foreign  port  or 
bound  thereto,  and  all  vessels  sailing  under 
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%  register  between  the  port  of  San  Fran- 
cisco and  any  other  port  of  the  United 
States,  shall  be  liable  for  pilotage  as  pro- 
vided in  section  twenty-four  hundred  and 
sixty-siz  (2466)  of  this  Code.' 
e  "'2466.  Rates  of  pilotage  at  San  Fran- 
2  Cisco. — ^The  following  shall  be  the  rates  of 
•  pilotage  into  and  out  of  the. harbor  of 
San  Ftancisco:  All  veesels  under  five  hun- 
dred (500)  tons  three  ($3)  dollars  per  foot 
draught;  all  yessels  over  five  hundred (500) 
tons  three  ($3 )  dollars  per  foot  draught  and 
three  (3c.)  cents  per  ton  for  each  and  every 
ton,  registered  measurement;  and  every 
vessel  spoken,  inward  or  outward  bound, 
except  as  hereinafter  provided,  shall  pay 
the  said  rates.  A  vessel  is  spoken  by  day 
by  a  pilot  boat  displaying  a  Union  Jack 
or  by  night  displaying  a  torch  or  flare  up 
within  a  distance  of  three  (3)  miles  of  the 
vessel.  In  all  cases  where  inward-bound 
vessels  are  not  spoken  until  inside  of  the 
bar>  the  rates  of  pilotage  herein  provided 
■hall  be  reduced  fifty  (50)  per  cent.  Ves- 
■els  engaged  in  the  whiling  or  fishing  trade 
ahall  be  exempt  from  all  pilotage  except 
where  a  pilot  is  actually  employed.' 

'"2432.  Vessel,  owner,  etc,  liable  for 
pilotage. — ^AU  vessels,  their  tackle,  appaxel, 
and  furniture,  and  the  master  and  owners 
thereof,  are  jointly  and  severally  liable 
for  pilotage  fees,  to  be  recovered  in  any 
court  of  competent  jurisdiction.' 

"On  February  28,  1871  [16  Stat,  at  L. 
440,  chap.  100},  Congress  enacted  an  act 
for  the  better  protection  of  persons  on 
vessels  propelled  in  whole  or  in  part  by 
steam,  etc.,  §  51  of  which  is  pertinent  to 
these  cases.  This  section  was  in  1873  re- 
enacted  in  §§  4401  and  4444  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901, 
pp.  3016,  3037).  The  portions  of  the  sec- 
tion and  its  subsequent  codification  on 
which  the  court's  questions  are  based  are 
printed  in  parallel  columns  as  follows: 


•"An  Act  to  Provide 
for  the  Better  Se- 
curity of  Life  on 
Board  of  Vessels 
Propelled  in  Whole 
or  in  Part  by 
Steam.' 

H  "'Section  51.  And 
S  be  it  further  enacted 
•  that  .  .  .  *  every 
coastwise  seagoing 
•team  vessel  simject 
to  the  navigation 
laws  of  the  United 
States,  and  to  the 
rules  and  regulations 
aforesaid,  not  sailing 
under  register,  shall, 
when  under  way,  ex- 


"Revised  Statutes, 
Title  52,  llegu- 
lation  of  Steam 
Vessels. 

"Rev.  Stat  g  4401. 
'  .  .  .  and  every 
coastwise  seagoing 
steam  vessel  subject 
to  the  navigation 
laws  of  the  United 
States,  and  to  the 
rules  and  regulations 
aforesaid,  not  sailing 
under  register,  shall, 
when  under  way,  ex- 
cept on  the  high  seas, 
be  under  the  control 
and  direction  of 
pilots  licensed  by  the 


inspectors  of  steam^ 
boats.' 

"Rev.  Stat  |  4444. 
'  •  .  .  nor  shall 
any  pilot  charges  be 
levied  by  any  such 
[state]  authority  up- 
on any  steamer  pilot- 
ed as  provided  by 
this  title  .  .  . 
Nothing  in  this  title 
shell  be  construed  to 
annul  or  affect  any 
regulation  estab- 
lished by  the  laws  of 
any  state,  requiring 
vessels  entering  or 
leaving  a  port  in  any 
such  state,  other 
than  coastwise  steam 
vessels,  to  take  a 
pilot  duly  licensed  or 
authorized  by  the 
laws  of  such  state,  or 
of  a  state  situate 
upon  the  waters  ol 
such  state.' 


cept  on  the  high  seas, 
be  under  the  control 
and  direction  of 
pilots  licensed  by  the 
inspectors  CMf  steam- 
boats. .  .  .  Nor 
shall  any  pilot 
charges  be  levied  by 
any  such  [state]  au- 
thority upon  any 
steamer  piloted 

as  herein  provided. 
Provided, 
however,  that  noth- 
ing in  this  act  shall 
be  construed  to  an- 
nul or  affect  any 
regulation  estab- 
lished by  the  laws 
of  any  state,  require 
ing  vessels  entering 
or  leaving  a  port  in 
any  such  state,  other 
than  coastwise  steam 
vessels,  to  take  a 
pilot  duly  licensed  or 
authorized  by  the 
laws  of  such  state,  or 
of  a  state  situate  up- 
on the  waters  of  such 
state.' 

"(The  above  in  a 
single  paragraph.) 


"The  pilots,  appellants  here,  libeled  ths 
vessels  in  the  United  States  district  court 
for    the    northern    district    of    California.  ^ 
The  two  cases  were  consolidated  for  trial  ^ 
in* the   district   court.    It   was   contended* 
that  there  was  a  confiict  between  the  Fed- 
eral and  the  state  law  as  to  the  control 
of  the  vessels  for  purposes  of  bar  pilot- 
age.    The  libellants  relied  upon  the  state 
law  giving  the  resident  state  bar  pilotage 
control   of   the   vessels    in   question   when 
entering    or    leaving    port.    The    district 
court  held  that  the  Federal  law  excluded 
these  vessels  from  state  control,  and  the 
libels  were  dismissed. 

"On  appeal  to  this  court  It  has  become 
apparent  that  the  decision  of  the  two  cases 
involves  a  question  of  conflict  of  juris- 
diction between  the  state  and  the  Federal 
government  as  to  the  pilotage  of  all  steam 
vessels  touching  at  both  foreign  and  do- 
mestic ports  on  the  one  voyage,  and  also 
as  to  the  pilotage  of  the  large  number  of 
registered  steam  vessels  now  engaged  Im 
traffic  between  ports  of  the  Atlantic  and 
the  Pacific  coasts  of  the  United  States, 
both  by  way  of  the  Isthmus  of  Tehuantepee 
and  the  Isthmus  of  Panama  and  around 
South  America.  The  decision  will  also 
affect  the  very  large  number  of  steam  ves- 
sels whieh  may  reasonably  be  expected  to 
sail  between  AmerioMi  ports  on  the  Atlan* 
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tie  and  the  Pacifie  ooeans,  via  the  PaBama 
canal. 

''In  determining  the  intent  of  Congress 
in  passing  the  act  of  February  28,  1871, 
the  court  had  under  consideration  the  fol- 
lowing statutes:  the  act  of  August  7,  1789 
[1  Stat,  at  L.  54,  chap.  9],  codified  in 
§  4235  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  2003),  recognizing  and 
adopting  the  pilotage  regulations  of  the 
various  states  so  far  as  bar  and  en- 
trance pilotage  is  concerned;  §  9,  para- 
graphs 9  and  10  of  the  steamship  act  of 
August  30,  1852,  creating  a  certain  class 
of  Federal  pilots  (10  Stat,  at  L.  67,  chap. 
106,  re-enacted  in  chapter  100,  §§  18  and 
14  of  the  act  of  February  28,  1871  [codi- 
fied in  Revised  Statutes,  §§  4442  and  4438, 
U.  S.  Comp.  Stat.  1901,  pp.  3037,  3034]; 
act  of  May  27,  1848,  [9  Stat  at  L.  232, 
chap.  48]  [codified  in  Revised  Statutes, 
g  3126,  U.  S.  Comp.  Stat.  1901,  p.  2036]), 
^  permitting  registered  vessels  sailing  be- 
^  tween  ports  of  the  United  States  to  abrade 
•  with  foreign  ports;  §  20  of  the  act  of  •Feb- 
ruary 18,  1793  (1  Stat,  at  L.  313,  chap. 
8,  codified  in  Revised  Statutes,  |  4361, 
U.  S.  Comp.  Stat.  1901,  p.  2980),  provid- 
ing for  the  regulation  and  duties  of  offi- 
cers on  registered  vessels  as  to  the  car- 
riage of  foreign  goods  and  distilled  liquors 
and   the  making  of  manifests. 

"The  members  of  the  court  are  unable  to 
agree  as  to  the  interpretation  of  the  cited 
portions  of  §  51  of  the  act  of  February 
28,  1871,  codified  in  Revised  Statutes, 
§  4401  and  4444,  and  for  this  reason,  and 
because  of  the  importance  of  the  interests 
affected,  both  governmental  and  conuner- 
cial,  the  circuit  court  of  appeals  for  the 
ninth  circuit  certify  the  following  questions 
to  the  United  States  Supreme  Court,  and 
request  its  instructions  upon  them: 

"1.  Are  coastwise  seagoing  steam  vessels, 
sailing  under  register,  and  having  officers 
with  Federal  pilot's  licenses,  free  from  any 
liability  for  pilotage  fees  created  by  §§  2468, 
2466,  and  2432  of  the  Political  Code  of  the 
state  of  California,  upon  the  proper  tender 
of  services  of  resident  bar  pilots  of  the 
state  pilotage  establishment,  when  enter- 
ing or  leaving  the  port  of  San  Francisco, 
by  virtue  of  §  61  of  the  act  of  February 
28,  1871,  entitled,  'An  Act  to  Provide  for 
the  Better  Security  of  Life  on  Board  of 
Vessels  Propelled  in  Whole  or  in  Part  by 
Steam,'  as  re-enacted  of  date  December  1, 
1873,  in  §§  4401  and  4444  of  the  Revised 
Statutes  T 

"2,  Are  there  any  provisions  of  title  62 
of  the  Revised  Statutes  which  may  be  con- 
strued as  exempting  coastwise  seagoing 
steam  vessels  sailing  under  register,  whose 
officers  have  Federal  pilot's  licenaes,  from 


any  liability  for  pilotage  fees  eieated  l^ 
§§  2468,  2466,  and  2432  of  the  PoUtical 
Code  of  the  state  of  California^  upon  the 
proper  tender  of  services  of  resident  bar 
pilots  of  the  state  pilotage  establishment, 
when  entering  or  leaving  the  port  of  San 
Francisco,  state  of  California,  under  the 
rule  of  construction  laid  down  in  the  last 
sentence  of  §  61  of  the  act  of  February 
28,  1871,  entitled,  'An  Act  to  Provide  for 
the  Better  Security  of  Life  on  Board  of 
Vessels  Propelled  in  Whole  or  in  Part  by 
Steam,'  and  as  re-enacted  in  §  4444  of  the 
Revised  Statutes? 

"3.  Did  Congress  intend  to  classify  with 
the  'coastwise  vessels'  referred  to  in  the 
last  proviso  of  §  51  of  the  act  of  February  a 
28,  1871,  entitled,  'An  Act  to  Provide*  for  • 
the  Better  Security  of  Life  on  Board  of 
Vessels  Propelled  in  Whole  or  in  Part  by 
Steam,'  and  re-enacted  in  |  4444  of  the 
Revised  Statutes,  registered  steam  vessel* 
engaged  in  commerce  with  both  foreign 
and  domestic  ports  on  the  same  voyage? 

"4.  Did  Congress,  in  enacting  the  laal 
proviso  of  §  61  of  the  act  of  February  28, 
1871,  re-enacted  in  |  4444  of  the  Revised 
Statutes,  intent  to  exempt  registered  steam 
vessels  whose  officers  have  Federal  pilotfs 
licenses,  from  any  liability  for  pilotage 
fees  created  by  §§  2468,  2466,  and  2432 
of  the  Political  Code  of  the  state  of  Cali- 
fomia,  upon  proper  tender  of  services  d 
resident  bar  pilots  of  the  state  pilotage 
establishment,  on  entering  or  leaving  the 
port  of  San  Francisco  on  regular  voyages, 
on  which  they  steamed  to  Victoria,  British 
Columbia,  and  carried  cargo,  mail,  and 
passengers  direct  thereto  and  direct  there- 
from; when,  after  leaving  Victoria,  British 
Columbia,  on  the  outward  voyage,  they 
steamed  to  Puget  sound  ports  of  the  state 
of  Washington,  for  which  they  had  origi- 
nally  cleared,  and  returned  therefrom  to 
Victoria,  British  Columbia;  when  the  stop 
at  Victoria,  British  Columbia,  is  for  about 
an  hour  on  each  occasion;  when  at  least 
ninety  (90)  per  oent  of  the  passenger  and 
cargo  traffic  for  the  outward  and  inward 
voyages  is  between  the  port  of  San  Fran- 
cisco and  the  ports  of  Washington;  and 
when  the  traffic  with  the  foreign  port  may 
be  deemed  en  rou^e  between  the  domeBtie 
ports?" 

Mr.  William  Beiunan  for  Anderson  and 
Jordan. 

Messrs.  Oraham  Snmner,  Thomas 
Thaeher,  Thomas  D.  Thaener,  Lsland  B. 
Duer,  and  Qeorge  W.  Towle  for  the  Pacifie 
Coast  Bteanuhip  Company  and  Hie  Padfio 
Coast  Company. 
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*  Mr.  Jiutioe  Hughes,  after  making  the 
Above  statement,  delirered  the  opinion  of 
the  court: 

When  the  Constitntion  of  the  United 
States  was  adopted,  each  state  had  its  own 
regulations  of  pilotage.  While  this  subject 
was  embraced  within  the  grant  of  the  power 
''to  regulate  commerce  with  foreign  nations 
and  among  the  several  states"  (art.  1,  §  8), 
Congress  did  not  supersede  the  state  legis- 
lation, but  by  the  act  of  August  7,  1789, 
ehap.  9,  §  4  (1  Stat  at  L.  63,  64,  Rev. 
Stat.  §  4235,  U.  S.  Comp.  Stat.  1901,  p. 
2903),  it  was  enacted  that  "all  pilots  in 
the  bays,  inlets,  rivers,  harbors,  and  ports 
oi  the  United  States,  shall  continue  to  be 
regulated  in  conformity  with  the  existing 
laws  of  the  states  respectively  wherein 
euch  pilots  may  be,  or  with  such  laws  as 
the  states  may  respectively  hereafter  enact 
for  the  purpose,  until  further  legislative 
provision  shall  be  made  by  Congress." 
This  was  "a  clear  and  authoritative  de- 
claration by  the  first  Congress,  that  the 
nature  of  this  subject  is  such  that  until 
Congress  should  find  it  necessary  to  exer- 
cise its  power,  it  should  be  left  to  the  legis- 
lation of  the  states;"  and  it  has  long  been 
established  by  the  decisions  of  this  court 
that,  although  state  laws  concerning  pilot- 
age are  regulations  of  commerce,  they  fall 
within  that  class  of  powers  which  may 
be  exercised  by  the  states  until  Congress 
•hall  see  fit  to  act.  Cooley  v.  Port  Wardens, 
12  How.  299,  319,  321, 13  L.  ed.  996, 1004, 
1006;  Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2 
Wall.  450,  459,  17  L.  ed.  806,  807; 
Ex  parte  McNiel,  13  Wall.  236,  240, 
20  L.  ed.  624,  626;  Wilson  v.  Mc- 
Namee,  102  U.  S.  672,.  26  L.  ed.  234; 
Olsen  V.  Smith,  196  U.  S.  332,  341, 
49  L.  ed.  224,  229,  26  Sup.  Ct.  Rep. 
62.  In  1837  (6  Stat,  at  L.  163,  chap.  22, 
U.  S.  Comp.  Stat.  1901,  p.  2903),  it  was 
provided  that  a  master  of  a  vessel  entering 
or  leaving  a  port  situate  upon  waters 
which  are  the  boundary  between  two  states 
might  employ  a  pilot  licensed  by  either 
^  state.  There  was  no  other  Federal  legis- 
^  lation  upon  the  subject  of  pilots  until  1852 ; 
*  and  thus  "for  more  than  sixty  years"  it 
was  "acted  on  by  the  states,  and  the  sys- 
tems of  some  of  them  created  and  of  others 
essentially  modified  during  that  period." 
Cooley  V.  Port  Wardens,  supra,  p.  321. 

The  act  of  August  30,  1852,  ehap.  106 
(10  Stat,  at  L.  61),  contained  provisions 
for  the  licensing  of  pilots  of  steam  vessels 
(§9,  Ninth,  id.  67).  In  Pacific  Mail  S. 
S.  Co.  V.  Joliffe,  2  Wall.  450,  469,  17  L. 
ed.  805,  807,  it  was  contended  that  the 
statute  of  the  state  of  California  of  May 
20,  1861,  providing  for  port  pilots  at  San ' 


Francisco,  was  in  eoBfliot  with  this  act; 
but  the  court  took  the  contrary  view,  hold- 
ing  that  the  Federal  law  did  not  relate  to 
port  pilots.  The  court  said  (pp.  460,  461) : 
"The  act  of  1862  waa  intended,  as  its 
title  indicates,  to  provide  greater  security 
than  then  existed  for  the  lives  of  pas- 
sengers  on  board  of  vessels  propelled  in 
whole  or  part  by  steam.  .  .  .  The  act 
contains  few  provisions  relating  to  pilots; 
Indeed,  it  was  not  directed  to  the  remedy 
of  any  evils  of  the  local  pilot  system* 
There  were  no  complaints  against  the  port 
pilots;  on  the  contrary,  they  were  the  sub- 
jects of  just  praise  for  their  skill,  energy, 
and  efficiency.  The  clauses  respecting 
pilots  in  the  act  relate,  in  our  judgment, 
to  pilots  having  charge  of  steamers  on 
the  voyage,  and  not  to  port  pilots;  and 
the  provision  that  no  person  shall  be  em- 
ployed or  serve  as  a  pilot  who  is  not  li- 
censed by  the  inspectors  has  reference  to 
employment  and  service  on  the  voyage 
generally,  and  not  to  employment  and 
service  in  connection  with  ports  and  har- 
bors." 

In  1866,  Congress  passed  a  more  com- 
prehensive statute,  embracing  port  pilot- 
age (act  of  July  26,  1866,  chap.  234,  14 
Stat,  at  L.  227).  After  defining  the  ves- 
sels subject  to  the  navigation  laws  of  the 
United  States,  it  enacted  (§9)  that  "every 
seagoing  steam  vessel,"  so  subject^  should, 
"when  under  way,  except  upon  the  high 
seas,  be  under  the  control  and  direction  of 
pilots  licensed  by  the  inspectors  of  steam 
vessels ;  vessels  of  other  countries  and 
public  vessels  of  the  United  States  only  A 
excepted."  In  the  following*year,  however,!* 
this  section  was  amended  by  the  addition 
of  a  proviso  that  the  act  should  not  be 
construed  to  "annul  or  affect  any  regu- 
lati<Mi  established  by  the  existing  law  of 
any  state,  requiring  vessels  entering  or 
leaving  a  port  in  such  state"  to  take  a 
state  pilot  (act  of  February  25,  1867,  chap. 
83,  14  Stat  at  L.  411).  The  existing  state 
laws  respecting  port  pilotage  again  be- 
came operative.  Sturgis  v.  Spofford,  45 
N.  Y.  446,  461;  Henderson  v.  Spofford,  69 
N.  Y.  131,  133. 

The  acts  of  1852  and  1866  were  repealed 
by  the  act  of  February  28,  1871,  chap.  100 
(16  Stat,  at  L.  440),  the  provisions  of 
which  were  re-enacted  in  title  62  of  the 
Revised  Statutes.  This  act  prescribes  gen- 
eral regulations  with  respect  to  the  licen- 
sing of  pilots  of  steam  vessels  (§§  14,  18; 
Rev.  Stat.  4438,  4442,  U.  &  Comp.  Stat 
1901,  pp.  3034,  3037),  similar  to  those  of 
the  act  of  1862.  The  requirements  as  to 
the  port  pilotage  of  coastwise  seagoing 
steam  vessels  were  set  forth  in  §  61,  to 
which  reference  is  made  in  the  questions 


MO 


S2  SUPBlfiliB  OOUBT  REPORTER. 


Oor.  Tebm , 


propounded   in   Hii   eertificate.    Thii   flec- 
tion was  as  follows: 

See.  51.  And  be  it  further  enacted,  That 
all  coastwise  seagoing  yessels,  and  vessel  [s] 
navigating  the  Great  Lakes,  shall  be  sub- 
ject to  the  navigation  laws  of  the  United 
States  when  navigating  within  the  juris- 
diction thereof;  and  all  vessels  propelled 
in  whole  or  in  part  by  steam,  and  navi- 
gating as  aforesaid,  shall  be  subject  to 
all  the  rules  and  regulations  established 
in  pursuance  of  law  for  the  government 
of  steam  vessels  in  passing,  as  provided 
by  this  act;  and  every  coastwise  seagoing 
steam  vessel  subject  to  the  navigation  laws 
of  the  United  States,  and  to  the  rules  and 
regulations  aforesaid,  not  sailing  under 
register,  shall  when  under  way,  except  on 
the  high  seas,  be  under  the  control  and  di- 
rection of  pilots  licensed  by  the  inspectors 
of  steamboats.  And  no  state  or  municipal 
government  shall  impose  upon  pilots  of 
steam  vessels  herein  provided  for  any  obli- 
^  gat  ion  to  procure  a  state  or  other  license 
a  in  addition  to  that  issued  by  the  United 

•  States,  nor  other* regulation  which  will  im- 
pede such  pilots  in  the  performance  of  their 
duties,  as  required  by  this  act;  nor  shall 
any  pilot  charges  be  levied  by  any  such 
authority  upon  any  steamer  piloted  as 
herein  provided,  and  in  no  case  shall  the 
fees  charged  for  the  pilotage  of  any  steam 
vessel  exceed  the  customary  or  legally  es- 
tablished rates  in  the  state  where  the  same 
is  performed:  Provided,  however,  that  noth- 
ing in  this  act  shall  be  construed  to  annul 
or  affect  any  regulation  established  by  the 
laws  of  any  state  requiring  vessels  enter- 
ing or  leaving  a  port  in  any  such  state, 
other  than  coastwise  steam  vessels,  to  take 
a  pilot  duly  licensed  or  authorized  by  the 
laws  of  such  state,  or  of  a  state  situate 
upon  the  waters  of  such  state." 

These  provisions  were  incorporated  in 
^  f§  4401  and  4444  of  the  Revised  Statutes 
g   (U.  S.  Comp.  Stat.  1901,  pp.  3016,  3037), 

•  which  are  still  in  force,  t'l^^*  change  of 
arrangement  which  placed  portions  of  what 
was  originally  a  single  section  in  two  sepa- 
rated sections  cannot  be  regarded  as  alter^ 
ing  the  scope  and  purpose  of  the  enactment. 
For  it  will  not  be  inferred  that  Congress, 
in  revising  and  consolidating  the  laws,  in- 
tended to  change  their  effect,  unless  such 


intention  is  dearly  expressed.  United 
States  T.  Ryder,  110  U.  8.  729,  740,  28 
L.  ed.  308,  812,  4  Sup.  Ct  Rep.  196 ;  United 
States  V.  LeBris,  121  U.  S.  278,  280,  30 
L.  ed.  946,  7  Sup.  Gt  Rep.  894;  Logan 
V.  United  States,  144  U.  S.  263,  302,  36 
L.  ed.  429,  442,  12  Sup.  Ci.  Rep.  617, 
United  States  v.  Mason,  218  U.  S.  617,  525, 
54  L.  ed.  1133,  1136,  31  Sup.  Ct.  Rep.  28. 

It  will  be  observed  that  the  requirement 
of  §  51  of  the  act  of  1871  (Rev.  Stat. 
§  4401 ) ,  as  to  the  piloting  of  coastwise  sev 
going  steam  vessels,  is  limited  and  explicit. 
It  is  that  ''every  coastwise  seagoing  steam 
vessel  subject  to  the  navigation  laws  of 
the  United  States  and  to  the  rules  and 
regulations  aforesaid,  not  sailing  under 
register,  shall,  when  under  way,  except  on 
the  high  seas,  be  under  the  control  and  di- 
rection of  pilots  licensed  by  the  inspectors 
of  steamboats."  This  covers  port  pilotage, 
for  it  relates  to  sueh  vessels  ''when  under 
way,  except  on  the  high  seas;"  and  it  ap- 
plies only  to  those  *'not  §ail%ng  under  reg- 
%9ter." 

American  vessels  are  of  two  classes :  those 
registered,  and  those  enrolled  and  licensed. 
"The  purpose  of  a  register  is  to  declare  the 
nationality  of  a  vessel  engaged  in  trade 
with  foreign  nations,  and  to  enable  her 
to  assert  that  nationality  wherever  found. 
The  purpose  of  an  enrolment  is  to  evidence 
the  national  character  of  a  vessel  engaged 
in  the  coasting  trade  or  home  traffic,  and 
to  enable  sueh  vessel  to  procure  a  coasting 
license.  The  distinction  between  these  two 
classes  of  vessels  is  kept  up  throughout 
the  legislation  of  Congress  on  the  subject, 
and  the  word  'register*  is  invariably  used 
in  reference  to  tlie  one  class,  and  'enrol- 
ment' in  reference  to  the  other."  The  Mo- 
hawk (United  States  v.  Leetzel)  3  Wall. 
566,  571,  18  L.  ed.  67,  68.  See  Huus  v. 
New  York  ft  P.  R.  S.  S.  Co.  182  U.  8, 
392,  395,  46  L.  ed.  1146,  1150,  21  Sup. 
Ct.  Rep.  827.  The  act  of  December  31, 
1792  (1  Stat,  at  L.  287,  chap.  1,  U.  S. 
Comp.  Stat.  1901,  p.  2803),  applicable  ex-  ^ 
dusively  to  vessels  engaged  in  foreign  com-  o 
merce  and  to  their* registry,  and  the  act* 
of  February  18,  1793  (1  Stat,  at  L.  306^ 
chap.  8,  U.  S.  Comp.  Stat.  1901,  p.  2959), 
relating  to  vessels  engaged  in  the  coasting 
trade  and  fisheries,  and  to  their  enrolment, 


tSec.  4401.  All  coastwise  seagoinff  ves- 
sels, and  vessels  navigating  the  Great  LcJces, 
shall  be  subject  to  tiie  navigation  laws  of 
the  United  States,  when  navigating  within 
the  jurisdiction  thereof;  and  all  vessels,  pro- 
pelled in  whole  or  in  part  by  steam,  and 
navigating  as  aforesaid,  shall  be  subject  to 
all  the  rules  and  regulations  established  in 
pursuance  of  law  for  the  government  of 
steam  vessels  in  passing,  as  provided  by 


this  title;  and  every  coastwise  seagoing 
steam  vessel  subject  to  the  navigation  laws 
of  the  United  States,  and  to  the  rules  and 
regulations  aforesaid,  not  sailing  under 
register,  shall,  when  under  way,  except  on 
the  high  seas,  be  under  the  control  and  di- 
rection of  pilots  licensed  by  the  inspectors 
of  steamboats. 

Sec.  4444.  No  state  or  municipal  govern* 
ment  shall  impose  upon  pilots  of  steam 
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constituted  tlie  basis  for  the  regulations 
of  the  two  classes.  The  latter  act  con- 
tained a  provision  (§  20,  id.  313;  Rev. 
Stat  §  4361,  U.  S.  Comp.  Stat.  1901,  p. 
2980)  that  any  registered  vessel  when  em- 
ployed in  going  from  one  district  in  the 
United  States  to  any  other  district  should 
"be  subject  (except  as  to  the  payment 
of  fees)  to  the  same  regulations,  pro- 
visions, penalties,  and  forfeitures"  as  those 
prescribed  in  the  case  of  vessels  licensed 
for  carrying  on  the  coasting  trade.  This, 
however,  had  no  reference  to  pilotage,  for 
Congress  had  not  made  regulations  upon 
that  subject  In  1848  (act  of  May  27, 
1848,  9  Stat  at  L.  232,  chap.  48,  Rev.  Stat 
S  3126,  U.  S.  Comp.  Stat  1901,  p.  2036) 
it  was  provided  that  any  vessel,  "on  being 
duly  registered,"  might  engage  in  trade  be- 
tween ports  of  the  United  States,  "with  the 
privilege  of  touching  at  one  or  more  foreign 
ports  during  the  voyage,  and  land  and 
take  in  thereat  merchandise,  passengers 
and  their  baggage,  and  letters  and  mails." 
Thus,  at  the  time  of  the  passage  of  the 
act  of  1871,  there  were  coastwise  seagoing 
steam  vessels  sailing  under  register  and 
having  this  privilege  of  touching  at  foreign 
ports,  and  also  coastwise  seagoing  steam 
vessels,  which  were  enrolled  and  licensed, 
not  sailing  under  register.  It  was  with 
respect  to  the  vessels  of  the  latter  sort 
that  Congress  imposed  the  requirement  of 
I  51  to  use  Federal  pilots.  The  reason 
for  the  distinction  may  be  found  in  the 
fact  that  the  registered  vessels,  under  the 
conditions  of  trade  then  existing,  would 
presumably  be  engaged  in  the  longer  voy- 
ages, touching  at  foreign  ports  where  Fed- 
eral  pilots  would  not  avail,  and  at  domestic 
ports,  for  all  of  which  the  ship's  pilot 
might  not  hold  a  Federal  license;  and,  as 
Congress  did  not  create  local  Federal  es- 
tablishments for  port  pilotage,  it  was  evi- 
dently deemed  unwise  to  compel  registered 
^  vessels  in  entering  and  leaving  ports  to  be 
g  under  the  control  of  Federal  pilots.  Cer- 
*  tainly  the  distinction  was  made;  and* the 
necessary  effect  of  the  limitation  of  the 
requirement  was  to  exempt  the  coastwise 
seagoing  steam  vessels  which  did  sail  under 
register,  from  its  terms. 

As    these    registered    vessels    were   free 
from  this  Federal  regulation,  they  would 


be  under  no  compulsion  whatever  as  to 
port  pilotage  save  by  virtue  of  the  operation 
of  state  laws.  And  it  is  an  inevitable  con- 
clusion, on  considering  the  prior  history 
of  pilotage  regulations  in  this  country  and 
the  policy  which  has  been  maintained  with 
respect  to  the  exercise  of  state  authority, 
that,  as  Congress  did  not  see  fit  to  require 
Federal  pilots,  it  left  the  regulation  of 
port  pilotage  as  to  such  vessels  to  the 
statea. 

It  is  contended,  however,  that  although 
the  employment  of  Federal  pilots  was  not 
made  compulsory  for  coastwise  seagoing 
steam  vessels  sailing  under  register  in 
entering  and  leaving  ports,  still  they  had 
an  option  to  use  Buih.  pilots,  and  if  in 
fact  such  a  vessel  was  piloted  by  a  Fed- 
eral pilot,  she  could  not  be  required  to  take 
a  state  pilot  The  argument  is  based  on 
the  following  provisions  of  8  51  (now  found 
in  Rev.  Stat  8  4444): 

"And  no  state  or  municipal  government 
shall  impose  upon  pilots  of  steam  vessels 
herein  provided  for  any  obligation  to  pro- 
cure a  state  or  other  license  in  addition 
to  that  issued  by  the  United  States,  nor 
other  regulation  which  will  impede  such 
pilots  in  the  performance  of  their  duties, 
as  required  by  this  act;  nor  shall  any 
pilot  charges  be  levied  by  any  such  author^ 
ity  upon  any  steamer  piloted  as  herein 
provided,    .    .    ." 

This  language  gives  no  support  to  the  con- 
tention. Wherever  the  regulations  of  tha 
statute  applied,  they  were  absolute.  The 
"pilots  of  steam  vessels  herein  provided  for* 
were  those  whom,  under  the  provisions  of 
the  statute,  the  vessels  described  were 
bound  to  use.  It  was  upon  the  pilots, 
whose  use  was  made  compulsory  by  the 
Federal  law,  that  "no  state  or  municipal  « 
government"  was  to  impose  any  obliga^  § 
tion  to  procure  a  state  or  other  license,  * 
or  any  regulation  which  would  impede  them 
"in  the  performance  of  their  duties,  as  r^ 
quired  by  this  act."  The  "steamer  piloted 
as  herein  provided"  was  the  steamer  re- 
quired to  be  so  piloted,  and  it  was  upon 
such  steamer  that  no  pilot  charges  were  to 
be  levied  by  state  authority.  The  same 
construction  must  be  given  to  these  pr<h 
visions  as  re-enacted  in  §  4444  of  the  Re- 
vised  Statutes,  where  the   words  "piloted 


vessels  any  obligation  to  procure  a  state  or 
ether  license  in  addition  to  that  issued  by 
the  United  States,  or  any  other  regulation 
which  will  impede  such  pilots  in  the  per- 
formance of  the  duties  required  by  this 
title;  nor  shall  any  pilot  charges  be  levied 
by  any  such  authority  upon  any  steamer 
piloted  as  provided  by  this  title;  and  in  no 
ease  shall  the  fees  cliarged  for  the  pilotage 
of  any  steam  vessel  exceed  the  customary 


or  legally  established  rates  in  the  state 
where  the  same  is  performed.  Nothing  in 
this  title  shall  be  construed  to  annul  or 
affect  any  regulation  established  by  the  laws 
of  any  state,  requiring  vessels  entering  or 
leaving  a  port  in  any  such  state,  other  than 
coastwise  steam  vessels,  to  take  a  pilot  duly 
licensed  or  authorized  by  the  laws  of  such 
state,  or  of  a  state  situate  upon  the  waters 
of  such  state. 
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M  provided  by  tHis  title"  take  the  place  of 
the  words  "piloted  as  herein  provided." 
The  Federal  requirement  as  to  port  pilot- 
age of  coaatwise  seagoing  steam  vessels  was 
applicable  only  to  those  "not  sailing  under 
register;"  as  to  those  which  sailed  under 
register,  there  were  no  port  pilots  provided 
for,  and  the  regulation  of  pilotage  in  the 
case  of  such  vessels  entering  and  leaving 
the  state  ports  was  left  to  the  states.  The 
fact  that  a  vessel  of  this  sort  had  on  board 
a  pilot  holding  a  Federal  license  when  the 
services  of  such  a  pilot  were  not  required 
by  the  Federal  law  did  not  oust  the  state  of 
the  power  to  compel  the  use  of  a  state  pilot. 
Nor  was  the  proviso  in  S  61  of  the  act 
of  1871  (now  the  last  sentence  of  Rev. 
Stat  §  4444)  a  restriction  of  this  state 
authority.    This  proviso  was  as  follows: 

"Provided,  however,  that  nothing  in  this 
act  shall  be  construed  to  annul  or  affect 
any  regulation  established  by  the  laws  of 
any  state  requiring  vessels  entering  or  leav- 
ing a  port  in  any  such  state,  other  than 
coastwise  steam  vessels,  to  take  a  pilot 
duly  licensed  or  authorized  by  the  laws  of 
such  state,  or  of  a  state  situate  upon  the 
waters  of  such  state." 

Manifestly,  this  did  not  enlarge  the  scope 
of  the  requirement  as  to  Federal  pilotage 
contained  in  the  preceding  portion  of  the 
section.  The  words  "other  than  coastwise 
steam  vessels"  did  not  mean  that  the  state 
could  not  require  port  pilots  for  coast- 
wise seagoing  steam  vessels  sailing  under 
c)  register.  For  this  would  be  to  impute  to 
g  Congress  the  intent  to  withdraw  from  the 
*  state  the  power  to*act  in  the  cases  omitted 
from  Federal  regulation.  Even  on  the  con- 
struction of  the  statute  for  which  the  ap- 
pellees contend,  it  is  conceded  that  "a  coast- 
wise steam  vessel  sailing  under  register, 
which  is  not  piloted  by  a  Federal  pilot, 
may  be  compelled  by  the  state  to  take  a 
state  pilot  when  entering  or  leaving  port." 
And  if  in  any  case  the  vessel  might  be 
forced  to  take  a  pilot  under  the  state  law, 
it  would  necessarily  follow  that  it  is  not 
excluded  by  the  proviso  from  the  operation 
of  that  law.  The  natural  interpretation 
of  the  proviso  is  that  it  was  intended  to 
prevent  misapprehension  as  to  interference 
with  local  rules, — ^to  declare  the  continued 
efficacy  of  those  rules  when  not  in  conflict 
with  the  Federal  authority, — and  not  to 
introduce  an  independent  limitation  of 
state  power  over  port  pilotage  with  respect 
to  reg^tered  steam  vessels,  where  the  Fed- 
eral control  had  not  been  asserted.  The 
enacting  clause  and  the  proviso  are  to  be 
read  together  'Vith  a  view  to  carry  into 
effect  the  whole  purpose  of  the  law." 
White  V.  United  States*  191  U.  S.  645,  661, 
48  L.  ed.  296,  297,  24  Sop.  Ot  Bsp.  171« 


So  read,  the  words  "other  than  coastwise 
steam  vessels"  must  be  deemed  to  refer  t# 
those  "not  sailing  under  register,"  to  which 
the  requirement  of  Federal  pilots  applied. 
The  same  meaning  must  be  ascribed  to  this 
clause  as  it  now  appears  in  §  4444  of  the 
Revised  Statutes,  taken,  as  it  must  be, 
in  connection  with  §  4401. 

The  statute  was  thus  construed  in  Mur- 
ray V.  Clark  (1873)  4  Daly,  468,  affirmed 
in  68  N.  Y.  684,  where  a  steamer  sailing 
under  register  between  New  York  and  New 
Orleans,  and  touching  at  a  foreign  port,  as 
was  her  privilege,  was  held  to  be  subject 
to  the  law  of  the  state  of  New  York  as  to 
pilotage  in  entering  the  port  of  New  York, 
although  at  the  time  she  was  under  the 
control  of  her  master,  who  was  a  pilot 
licensed  by  the  Federal  inspectors.  In  Jos- 
lyn  T.  Nickerson  (1880)  1  Fed.  133,  while 
it  was  held  that  a  libel  for  pilotage  could  ^ 
not  be  sustained,  for  the  reason  that  the  § 
law  of  Massachusetts,* in  question,  was  not  * 
by  its  terms  applicable.  Judge  Lowell  said 
(page  136) :  "This  statute"  (referring  to 
the  Federal  act  of  1866)  "has  been  modified, 
and  the  employment  of  such  a  pilot  is  now 
compulsory  only  upon  coasting  steam  ves- 
sels not  sailing  under  a  register.  Rev.  Stat. 
§  4401.  Murray  v.  Clark,  supra.  This  ves- 
sel, therefore,  was  not  bound  to  carry  such 
a  pilot,  and  was  bound  by  any  law  of  Mas- 
sachusetts which  might  require  her  to  take 
a  local  pilot  Rev.  Stat.  §  4444."  In 
Spraigue  v.  Thompson,  118  U.  S.  90,  96, 
30  L.  ed.  116,  117,  6  Sup.  Ct.  Rep.  988, 
where  a  claim  for  pilotage  under  the  law 
of  Georgia  was  disallowed,  the  steamer 
"was  a  coastwise  seagoing  steam  vessel," 
and  "was  not  sailing  under  register."  In 
Huus  V.  New  York  &  P.  R.  S.  S.  Co.  182 
U.  S.  392,  394,  46  L.  ed.  1146,  1149,  21 
Sup.  Ct.  Rep.  827,  after  quoting  fr<Hn 
§§  4401  and  4444  of  the  Revised  Statutes, 
the  court  said :  "The  general  object  of  these 
provisions  seems  to  be  to  license  pilots 
upon  steam  vessels  engaged  in  the  ooaet^ 
wise  or  interior  commerce  of  the  country, 
and  at  the  same  time,  to  leave  to  the  states 
the  regulation  of  pilots  upon  all  vessels 
engaged  in  foreign  commerce."  There,  the 
steamer  was  enrolled  and  licensed  for  the 
coasting  trade  under  the  laws  of  the  United 
States,  and  was  engaged  in  trade  between 
Porto  Rico  and  New  York  after  the  treaty 
of  cession.  It  was  held  that  she  was  not 
within  the  pilotage  laws  of  New  York. 

The  provisions  of  the  Political  Code  of 
the  state  of  California,  set  forth  in  ths 
certificate,  do  not  apply  to  coastwise  sea- 
going steam  vessels  "not  sailing  under 
register,"  and  are  not  in  conflict  with  tha 
statutes  of  the  United  States.  Their  en- 
forcement is  simply  a  recognition  of  the 
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limits  which  Congress  has  thus  far  set  to 
the  exercise  of  the  unquestioned  Federal 
power.  The  criterion  is  not  whether  the 
stops  of  registered  vessels  at  foreign  ports 
may  he  deemed  a»  fvute  between  domestic 
^  ports,  and  is  not  to  he  found  in  the  length 
;'g  of  such  stops  or  in  the  relative  amount  of 
*  foreign  trade.  The  statute  made  the* dis- 
tinction, in  the  light  of  the  well-known 
conditions  of  trade  which  existed  at  the 
time  of  its  enactment^  between  coastwise 
seagoing  steam  vessels,  not  sailing  under 
register,  and  those  which  did  sail  under 
register.  Whether  or  not  it  is  wise  to 
establish  Federal  rules  as  to  port  pilotage 
for  the  registered  vessels  exempted  from 
this  regulation  is  a  question  for  Congress 
to  determine. 

We  conclude  that  each  one  of  the  ques- 
tions certified  should  ba  answered  in  the 
^negative. 

It  is  so  ordered.t 


(226  U.  8.  171) 

ITATIONAL  BANK  OF  NEWPORT,  New 

York,  Appt., 
▼. 

ITATIONAL  HERKIMER  COUNTY  BANK, 

ol  Little  Falls. 

IBankbuptct  (I  163*)— VoiDABiJB  ••Pref- 
erence"—Indibect  Transfer. 
1.  To  constitute  a  preference  voidable  un- 

-der  the  bankrupt  act  of  July  1,  1898  (30 
Stat  at  K  645,  chap.  641,  U.  S.  Comp.  Stat. 
1901,  p.  8420),  (S  60,  as  amended  by  Act  of 
February  6,  1903  (32  Stat  at  L.  799,  chap. 

^87,  U.  S.  Comp.  Stat  Supp.  1909,  p.  1314), 
it  is  not  necessary  that  the  transfer  of  the 
insolvent's  property  be  made  directly  to  the 

creditor.  It  may  b9  made  to  another,  for 
his  benefit. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
•Cent  Dig.  SS  247,  248;    Dec  Dig.  i  163.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6498,  M99;    vol.  8,  p.  7769.] 

"Bankruptcy  (8  163*)— Voidablb  "Pbief- 
ebence"— Depleting  EIstate. 

2.  A  creditor  of  a  bankrupt  cannot  De 
charged  with  receiving  a  voidable  prefer- 
ence by  transfer,  within  the  meaning  of  the 

^bankrupt  act  of  July  1, 1898,  |  60,  as  amend- 
ed by  act  of  Februaiy  5,  1903,  unless  he 
takes,  by  virtue  of  a  disposition  by  the  in- 
aolvent  debtor  of  his  property  for  the  cred- 
itor's benefit,  so  that  the  estate  of  the  debtor 
is  thereby  diminished. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent.  Dig.  SS  247,  248 ;    Dec.  Dig.  §  168.*] 

fiANKBUPTCY     (S    165*)— SeT-OfF    —    PUR- 
CHASE OF  Claim  bt  Creditor. 

3.  An  indorser  of  a  bankrupt's  note  is 
prevented,  by  the  bankrupt  act  of  July  1, 
1898,  §  68b,  from  using  such  note  as  a  set- 
ofl^  or  counterclaim  to  his  own  indebted- 
ness to  the  bankrupt,  where,  knowing  the 

•maker's   insolvency,    he    took   up    the    note 

t  Petition  for  writs  of  certiorari  to  bring 
np  the  whole  record  in  these  cases  denied 
May  27,  1912. 


with  that  intent  within  fonr  months  prior 
to  the  adjudication  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  SS  269.  260,  206;    Dec.  Dig.  i  166.*] 

Bankruptcy  <§  166*)— Voidablb  Pbefeb- 
ENCB— Payment  by  Indorser. 
4.  A  bank  discounting  a  note  on  the  in- 
dorsement of  the  pavee,  who  took  the  avails 
for  his  own  use,  and  demanding  and  receiv- 
ing as  collateral  upon  renewal  specific  prop- 
erty of  the  pavee,  having  already  been  given 
a  general  pledge  of  the  payee's  property  to 
secure  this  and  other  indebtedness,  is  not 
chargeable  with  receiving  a  preference  void- 
able under  the  bankrupt  act  of  July  1, 1898, 
§  60,  where  the  payee,  within  four  months 
of  the  maker's  adjudication  in  bankruptcy, 
paid  the  note  before  nuiturity  with  his  own 
funds  and  received  back  the  collateral, 
charging  the  amount  so  paid  to  the  maker, 
to  which  he  was  indebted  in  a  larger  sum 
on  open  account,  and  receiving  a  correspond- 
ing credit  on  the  maker's  books. 

[Ed.  Note.~For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  268,  26Q,  266;    Dee.  Dig.  i  1G6.*] 

[No.  172.J 

Argued  February  28  and  29,  1912.    Decided 

May  27, 1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit to  review  a  decree  which,  reversing  a 
decree  of  the  IHstrict  Court  for  the  North- 
ern District  of  New  York  in  favor  of  com- 
plainant in  a  suit  by  the  trustee  in  bank- 
ruptcy to  recover  the  amount  of  an  alleged 
preference,  remanded  the  cause  with  in- 
structions to  dismiss  the  bill.    Affirmed. 

See  same  case  below,  97  C,  C.  A.  166,  172 
Fed.  629. 

The  facts  are  stated  in  the  opinion. 
Mr.  Henry  J.  Cookinham  for  appellant. 
Mr.  Myron  G«  Brenner  for  appellee* 
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Mr.  Justice  Hughes  delivered  the  opin-  • 
ion  of  the  court: 

This  suit  was  brought  in  the  district 
court  of  the  United  States  for  the  northern 
district  of  New  York  by  Charles  B.  Mason, 
as  trustee  in  bankruptcy  of  the  Newport 
Knitting  Company,  to  recover  the  amount  of 
an  alleged  preference.  Decree  for  the  com- 
plainant was  reversed  by  the  circuit  court 
of  appeals,  which  remanded  the  cause  with 
instruction  to  dismiss  the  bill.  97  C.  0.  A. 
155,  172  Fed.  629.  Subsequently,  the  trus- 
tee assigned  the  claim  in  suit  to  the  Nation- 
al Bank  of  Newport,  New  York,  which  was 
substituted  as  complainant  and  brought  this 
appeal. 

The  bankrupt,  the  Newport  Knitting  Com- 
pany,   was   organized    in    1900,    by    Titus 
Sheard  and  his  associates,  and  was  engaged 
in  the  manufacture  of  knit  goods  at  New- 
port, New  York.  Proceedings  for  its  volun-  ^ 
tary    dissolution    were   begun    in    October,  • 
1903,  and  on  December  30,  1903,  ••petition? 
in  bankruptcy  was  filed  against  it.    It  was 
adjudged  a  bankrupt  on  January  23,  1904. 


•For  other  cases  see  s&me  topic  ft  S  wumbbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Several  of  the  ofBcen  and  direeton  of  this 
eompany  were  also  officers  and  direeton  of 
a  corporation  known  as  the  Titus  Sheard 
Company,  which  manufactured  knit  goods 
at  Little  Falls.  Titus  Sheard  was  the  lead- 
ing spirit  in  both  corporations;  in  each  his 
son-in-law  was  the  secretary  and  his  nephew 
the  general  manager.  The  books  of  the 
Newport  Knitting  Company  were  kept  at 
the  office  of  the  Titus  Sheard  Company.  It 
does  not  appear  that  either  company  held 
stock  in  the  other,  nor  is  it  shown  to  what 
extent  the  same  persons  had  a  stock  inter- 
est in  both.  And  upon  the  record  the  con- 
clusion must  be  that,  while  the  management 
of  the  two  concerns  was  largely  in  the  same 
hands,  they  were  distinct  organizations,  eon- 
ducting  separate  businesses. 

The  Titus  Sheard  Company  had  a  deposit 
account  and  discounted  its  paper  with  the 
defendant,  the  National  Herkimer  County 
Bank  of  Little  FalU,  of  which  Sheard  was  a 
director.  The  Newport  Knitting  Cbmpany 
was  not  a  customer  of  the  defendant  bank, 
but  kept  its  account  with  the  National  Bank 
of  Newport. 

The  transaction  which  is  alleged  to  con- 
stitute a  perference  was  as  follows:  On 
January  7, 1901,  the  Newport  Knitting  Com- 
pany gave  its  note  for  $5,773.05,  at  four 
months,  to  the  Titus  Sheard  Company,  to 
pay  for  machinery  and  supplies.  The  Titus 
Sheard  Company  indorsed  the  note  and  had 
it  discounted  by  the  defendant  bank,  receiv- 
ing the  avails  for  its  own  use.  The  note 
was  reduced  by  part  payment  to  $5,000, 
and  for  this  sum  it  was  renewed  every  four 
months  with  like  indorsement,  the  last  re- 
newal of  this  sort  being  on  May  11, 1903. 

In  August,  1903,  the  defendant  bank  held 
a  large  amount  of  paper  made  or  indorsed 
by  the  Titus  Sheard  Company,  and  insisted 
upon  security.  Thereupon  the  Titus  Sheard 
GO  Company  submitted  to  the  bank  a  state- 
•  ment  of  its^affairs,  and  on  August  11,  1903, 
executed  an  instrument,  also  signed  by  Mr. 
Sheard  and  certain  other  officers  individual- 
ly, by  which,  after  reciting  the  determina- 
tion to  liquidate  its  business,  they  purported 
to  pledge  its  "mill  property,  all  the  machin- 
ery in  the  same,  and  the  warehouse,  togeth- 
er with  all  our  assets  of  our  company,  and 
also  the  individual  properties,  as  per  list 
hereto  attached,  to  secure  the  National  Her- 
kimer County  Bank  for  all  notes  of  ours 
which  they  now  hold,  or  may  hereafter  hold, 
and  for  all  paper  indorsed  by  us,  now  held 
by  the  bank,  or  that  may  be  held  by  it  in 
the  future."  This  agreement  evidently  con- 
templated that  the  Titus  Sheard  Company 
should  continue  in  possession  of  its  proper- 
ty and  should  have  charge  of  the  winding  up 
of  its  affairs,  on  the  understanding  ex- 
pressed, which  was,  in  substance,  that  the 


property  should  be  tpeedily  converted  into 
money,  that  bills  payable  held  by  ereditora 
other  than  the  bank  should  be  renewed  so 
far  as  possible,  and  that  "all  surplus  mon- 
eys, as  fast  as  collected,  not  required  to  pay 
the  outstanding  notes  held  by  other  credit- 
ors," should  be  applied  in  payment  of  the 
indebtedness  to  the  bank.  It  was  declared 
to  be  the  intention  to  dispose  of  the  prop- 
erty so  that  all  the  indebtedness  should  be 
paid  before  January  1,  1904. 

On  August  22,  1903,  there  was  substitut- 
ed for  the  above-mentioned  note  of  the 
Newport  Knitting  Company,  indorsed  by 
the  TituB  Sheard  Company  and  held  by  the 
bank,  a  new  three  months'  note  of  the  New- 
port Knitting  Company  for  the  same 
amount,  similarly  indorsed;  and  the  Titua 
Sheard  Company  secured  this  note  by  the 
delivery  to  the  bank  of  specific  assignments 
of  its  bills  receivable,  amounting  to  $6,300. 
On  September  26,  1903,  before  nukturity, 
the  Titus  Sheard  Company  paid  to  the  bank 
the  amount  of  this  note,  less  accrued  inter^ 
est,  $4,953.33,  and  took  up  the  note  and 
collateral.  This  payment  was  made  by  the 
Titus  Sheard  Company,  acting  in  its  own  c» 
behalf,  by  a  check  drawn  against  the  funds  JJ 
to*its  credit  in  the  bank.  The  amount  so  • 
paid  was  then  charged  by  that  company  to 
the  Newport  Knitting  Company,  to  which  it 
was  indebted  on  open  account  in  a  larger 
sum;  and  on  the  books  of  the  Newport 
Knitting  Company  a  corresponding  credit 
was  given  to  the  Titus  Sheard  Company, 
So  far  as  appears,  this  charge  of  the  sum 
paid  on  the  note  against  the  amount  owing 
to  the  Newport  Knitting  Company  was  not 
known  to  the  bank. 

It  is  insisted  that  this  transaction 
amounted  to  a  preference  of  the  bank  by 
the  Newport  Knitting  Company.  It  is  said 
that  "the  bankrupt  parted  with  proper^ 
to  the  amount  of  the  note,  and  the  bank  re- 
ceived it  and  was  benefited  to  that  amount,*^ 
to  the  detriment  of  the  other  creditors  of 
the  Newport  Knitting  Company,  then  insol- 
vent; or,  as  the  district  court  put  it,  that  "a 
short  cut  was  taken  by  common  consent, 
and  the  check  was  passed  to  the  bank  and 
the  amount  charged  to  the  Knitting  Com* 
pany,  so  that  it,  in  fact,  paid  the  note." 

The  pertinent  provisions  of  the  bank- 
ruptcy act  as  they  stood  at  the  time  the 
transaction  occurred  were  as  follows: 

"Sec.  60.  Preferred  Creditors. — o.  A  per- 
son shall  be  deemed  to  have  given  a  prefer- 
ence, if,  being  insolvent,  he  has,  within  four 
months  before  the  filing  of  the  petition,  or 
after  the  filing  of  the  petition  and  before 
the  adjudication,  procured  or  suffered  a 
judgment  to  be  entered  against  himself  in 
favor  of  any  person,  or  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the 
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•nforcement  of  such  judgment  or  transfer 
will  be  to  enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the  same 
elass.    .    .    . 

"h.  If  a  bankrupt  shall  haye  given  a 
preference,  and  the  person  receiving  it,  or 
to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give 
a  preference,  it  shall  be  voidable  by  the  trus- 
tee, and  he  may  recover  the  property  or  its 
value  from  such  person."     [32  Stat,  at  L. 

^  799,   chap.  487,  U,   S.  Comp.   Stat   Supp. 

5  1909,  p.  1334.] 

*       To  constitute  a  preference,  it  is  not  neces- 
sary that  the  transfer  be  made  directly  to 
the  creditor.     It  may  be  made  to  another, 
for  his  benefit.    If  the  bankrupt  has  made  a 
transfer  of  his  property,  the  effect  of  which 
is  to  enable  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  another 
creditor  of  the  same  class,  circuity  of  ar- 
rangement will  not  avail  to  sav)e   it.     A 
"transfer"    includes    "the    sale    and    every 
other  and  different  mode  of  disposing  of  or 
parting  with  property,  or  the  possession  of 
property,  absolutely  or  conditionally,  as  a 
payment,  pledge,  mortgage,  gift,  or  securi- 
ty."   Sec  1  (26)  [30  Stat  at  L.  645,  chap. 
541,  U.  S.  Oomp.  Stat  1901,  p.  3420].    It  is 
not  the  mere  form  or  method  of  the  trans- 
action that  the  act  condemns,  but  the  appro- 
priation by  the  insolvent  debtor  of  a  por- 
tion of  his  property  to  the  payment  of  a 
creditor's  claim,  so  that  thereby  the  estate 
is  depleted  and  the  creditor  obtains  an  ad- 
vantage   over    other    creditors.      The    "ac- 
counts receivable"  of  the  debtor,  that  is,  the 
amounts  owing  to  him  on  open  account,  are, 
of  course,  as  susceptible  of  preferential  dis- 
position as  other  property;  and  if  an  insol- 
vent debtor  arranges  to  pay  a  favored  credit- 
or through  the  dispos'tion  of  such  an  ao- 
eount,  to  the  depletion  of  his  estate,  it  must 
be  regarded  as  equally  a  preference,  whether 
be  procures  the  payment  to  be  miJe  on  his 
behalf  by  the  debtor  in  the  acoount, — the 
same  to  constitute  a  payment  in  whole  or 
part  of  the  latter's  debt, — or  he  collects  the 
amount  and  pays  it  over  to  his  creditor  di- 
rectly. This  implies  that,  in  the  former  case, 
the  debtor  in  the  account,  for  the  purpose 
of  the  preferential  payment,   is  acting  as 
the  representative  of  the  insolvent,  and  is 
simply  complying  with  the  directions  of  the 
latter  in  paying  the  money  to  his  creditor. 
But,  unless  the  creditor  takes  by  virtue  of 
a  disposition  by  the  insolvent  debtor  of  his 
property  for  the  creditor's  benefit,  so  that 
the  estate  of  the  debtor  is  thereby  dimin- 
ished, the  creditor  cannot  be  charged  with 


receiving  a  preference  by  transfer.  Western  • 
Tie  ft  Timber  Co.*v.  Brown,  196  U.  S.  502,  ♦ 
609,  49  L.  ed.  671,  674,  26  Sup.  a.  Rep. 
339;  Rector  v.  City  Deposit  Bank  Co.  200  U. 
S.  406,  419,  60  L.  ed.  627,  632,  26  Sup.  Ct 
Rep.  289.  "These  transfers  of  property, 
amounting  to  preferences,  contemplate  the 
parting  with  the  bankrupt's  property  for 
the  benefit  of  the  creditor,  and  the  conse- 
quent diminution  of  the  bankrupt's  estate.'' 
New  York  Cbunty  Nat  Bank  v.  Massey,  192 
U.  S.  138,  147,  48  L.  ed.  380,  384,  24  Sup. 
Ct  Rep.  199. 

Here,  the  payment  to  the  bank  did  not 
proceed  from  the  bankrupt,  the  Newport 
Knitting  Company.  The  Titus  Sheard  Com- 
pany had  a  standing  quite  apart  from  its  re- 
lation to  the  Newport  Knitting  Company 
as  a  debtor  in  the  account.  In  the  transac- 
tion with  the  bank,  the  Titus  Sheard  Com- 
pany acted  on  its  own  behalf.  As  the 
holder  of  the  original  note,  that  company 
had  indorsed  it  to  the  bank,  taking  for  its 
own  benefit  the  proceeds  of  the  discount 
Its  obligation  as  indorser  was  continued  by 
the  renewals,  and  to  secure  the  bank  on  the 
last  renewal  it  had  deposited  its  own  collat- 
eral. It  took  up  the  note  with  its  own 
funds  and  received  back  the  security.  Nei- 
ther directly  nor  indirectly  was  this  pay- 
ment to  the  bank  made  by  the  Newport 
Knitting  Company,  and  the  property  of 
that  company  was  not  thereby  depleted. 

The  fact,  then,  is  not,  as  it  is  contended, 
that  "the  bankrupt  parted  with  property  to 
the  amount  of  the  note,  and  the  bank  re- 
ceived it,"  but  rather  that  the  bankrupt 
parted  with  nothing,  and  the  bank  received 
the  money  of  the  indorser,  and  redelivered 
to  the  indorser  the  paper  and  collateral. 
When  the  Titus  Sheard  Company  took  up 
the  note,  it  was  credited  with  the  amount  of 
the  payment  in  its  account  with  the  New- 
port Knitting  Company.  But  the  question, 
in  the  circumstances  disclosed,  of  the  right 
of  th»  Titus  Sheard  Company  to  a  set-off 
against  its  indebtedness  on  the  account,  is 
distinct  from  the  question  whether  the  hnnk 
received  a  preference.  Western  Tie  k  Tim- 
ber Co.  V.  Brown,  supra.  It  would  be  only  by 
the  allowance  of  such  a  set-off  that  the  bank-  ^ 
rupt  estate  would  be  diminished.  And,  as  « 
was  said  by  the  circuii<»eourt  of  appeals,  **if  • 
the  Sheard  Company,  knowing  the  Newport 
Company  to  be  insolvent,  acquired  the  nofe 
with  a  view  to  using  it  as  a  set-off  or 
counterclaim  against  its  debt,  it  could  not 
legally  do  so.  Bankruptcy  Law,  §  OSb." 
The  amount  of  the  indebtedness  of  the  Titus 
Sheard  Company  eoald  still  be  collected  by 
the  trustee. 
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It  ia  urged  tluit»1^  Tirtiie  of  the  iiiBtni- 
ment  already  mentioned,  which  was  execut- 
ed by  the  Titus  Sheard  Company  on  August 
11,  1903,  all  the  assets  of  that  company  had 
been  assigned  to  the  bank,  and  henoe,  that 
the  security  placed  with  the  bank  on  the 
last  renewal  of  the  note  was  already  held 
under  this  instrument,  and  continued  to  be 
so  held  after  the  note  was  taken  up,  despite 
the  surrender  of  the  specific  assignments. 
It  is  said  further  that,  as  a  result  of  the 
execution  of  this  instrument,  the  bank 
"stepped  into  the  place  of  the  Sheard  Com- 
pany," and  knew  the  condition  of  the  ac- 
count with  the  Newport  Knitting  Company 
and  the  charge  that  was  made  to  it. 

The  argument  attributes  to  the  instru- 
ment undue  importance  and  an  effect  which 
it  did  not  accomplish.  It  was  far  from  be- 
ing an  adequate  legal  security.  Apparently, 
the  Titus  Sheard  Company  was  left  in  the 
possession  of  the  property,  and  its  officers 
continued  its  management  with  freedom  to 
sell,  to  collect  accounts,  to  pay  outstand- 
ing notes  held  by  others  than  the  bank  (so 
far  as  they  could  not  be  renewed),  and  gen- 
erally to  liquidate  the  business  in  accord- 
ance with  the  expressed  intention  to  con- 
vert the  assets  into  money  as  speedily  as 
possible,  and  thus  to  meet  all  the  obligations 
to  the  bank.  To  this  end,  the  company  and 
its  officers  were  to  ''work  faithfully,"  and 
the  surplus  moneys  as  fast  as  realized  were 
to  be  devoted  to  the  payment  of  the  indebt- 
edness. It  was  natural  that  the  bank 
should  require  security  for  the  note  of  a 
more  definite  and  satisfactory  character; 
I,  that  is,  proper  collateral.  And  when  the 
2  bank  received  the  specific  collateral  deposit- 
•  edby  the  Titus  Sheard  Company  on  the*re- 
newal,  the  bank  obtained  a  control  over  it 
which  otherwise  it  did  not  possess,  and  this 
control  is  surrendered  on  the  redelivery.  In 
view  of  the  effort  that  was  being  made  to 
reduce  the  obligation  of  the  company  held 
by  the  bank,  it  cannot  be  thought  surprising 
that  the  note  with  the  collateral  was  taken 
up  before  maturity.  It  was  not  shown  that 
the  bank  had  nothing  to  do  with  the  credit 
to  the  Titus  Sheard  Company  in  its  account 
with  the  Newport  Knitting  Company.  Nor 
does  it  appear  that  the  bank  knew  of  the 
condition  of  this  account,  or  had  any  reason 
to  believe  that  it  was  proposed  to  set  off  the 
payment  against  an  indebtedviess  to  the 
bankrupt. 

The  bank  dealt  with  the  Titus  Sheard 
Company  as  the  indorser  of  the  paper;  and 
the  trustee  failed  to  establish  any  right  to 
recover  the  moneys  it  received. 

Decree  affirmed. 
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ALEXANDER  R.  STALKER  and  Emaline 

Stalker,  Plffs.  in  Err., 

▼. 

OREGON  SHORT  LINE  RAILROAD  COM- 

PANY. 


PuBLio  Lands   (|  71*)— Railboad  Land 

Grant— Relation. 

The  approval  by  the  Secretary  of  the  In- 
terior of  a  plat  of  station  grounds,  filed 
conformably  to  the  act  of  March  3,  1875 
(18  Stat,  at  L.  482,  chap.  152,  U.  S.  Comp. 
Stat.  1901,  p.  1668),  §  4,  by  a  railway 
company  seeking  to  secure,  in  advance  of 
actual  construction,  the  benefits  of  the 
grant  made  by  that  act  odF  grounds  adjacent 
to  its  right  of  way,  relates  back  to  the  date 
of  filing,  so  as  to  cut  off  any  rights  therein 
founded  on  a  pre-emption  claim  filed  pend 
ing  such  approval,  and  subsequently  pat- 
ented, although  the  raster  of  the  local 
land  office  may  have  failed,  after  a  copy  of 
the  approved  plat  had  been  submitted  io 
him,  to  mark  the  proper  township  plat  and 
tract  books,  as  required  by  regulations  of 
the  Land  Department^  so  as  &  show  the 
station  land  selected. 

[Ed.  Note.— For  other  eases,  see  PabUe  Lands, 
Cent.  Die.  i  2S2;    Dec.  Dig.  S  71.^ 

[No.  225.] 

Argued  and  submitted  April  24,  1012.    De- 
cided May  27,  1912. 

IN  ERROR  to  the  Supreme  Gburt  of  the 
State  of  Idaho  to  review  a  decree  which, 
on  rehearing,  affirmed  a  decree  of  the  Dis- 
trict Court  of  Ada  County,  in  that  state, 
in  favor  of  plaintiff  in  an  action  by  a  rail- 
way company  to  quiet  title.    Affirmed. 

See  same  case  below,  14  Idaho,  362,  94 
Pac  56;  on  rehearing,  14  Idaho,  371,  94 
Pac.  59. 

The  facts  are  stated  in  the  opinion. 

Mr.  Carl  A.  Davis  for  plaintiffs  in  error. 

Messrs.  Maxwell  Evarts,  P.  L.  Williams, 
and  A.  A.  Hoehling,  Jr.,  for  defendant  in 
error.  ^ 

*  Mr.  Justice  Lnrton  delivered  the  opinion  * 
of  the  court: 

This  was  an  action  brought  by  the  rail- 
road company  under  a  statute  of  the  state 
of  Idaho  to  quiet  title  to  four  certain  lots 
in  the  town  of  Meridian,  Idaho.  The  Judg- 
ment in  the  trial  eourt  for  the  railroad 
company  was  affirmed  in  the  supreme  eourt 
of  the  state.  ^ 

*  The  defendant  in  error,  as  successor  In  If 
title  to  the  Idaho  Central  Railway  Com- 
pany, claims  that  the  property  in  question 
is  a  part  of  the  station  grounds  granted  to 
its  predecessor  under  the  act  of  Congress 
of  March  S,  1876  [18  Stat,  at  L  482, 
chap.  152,  U.  S.  Contp.  Stat.  1901,  p. 
1568],  which  grant  in  part  conflicts  with 


*For  other  oases  see  same  topic  ft  8  numbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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the  pre-emption  entry  made  by  one  Joseph 
G.  Reed,  under  whom  the  plaintiffs  in  error 
claim.  The  lands  in  question  had  been  sur- 
veyed and  were  open  for  entry  long  prior  to 
the  initiation  of  either  of  the  claims  here 
involved.  The  conflicting  rights  arose  in 
this  way:  The  Idaho  Central  Railway  was 
duly  qualified  under  the  act  of  Congress 
of  1875  to  acquire  a  right  of  way  and  sta- 
tion grounds.  In  June,  1887,  its  directors 
formerly  adopted  a  route  between  Nampe 
and  Bois^  City  which  corresponded  pre- 
eisely  with  the  route  upon  which  the  rail- 
road was  later  constructed.  This  adoption 
was  followed  up  by  the  filing  of  the  profile 
maps,  which  were  approved  by  the  Secre- 
tary of  the  Interior  on  February  17,  1888, 
and  sent  back  to  the  proper  land  office  at 
Bois^  City.  These  maps  did  not  include 
grounds  for  station  purposes.  By  Septem- 
ber 1,  1888,  the  railroad  was  constructed 
along  the  route  first  adopted,  and  at  that 
date  was  in  actual  operation.  On  Septem- 
ber 12,  1888,  the  company  filed  in  duplicate 
with  the  register  of  tiie  land  office  at  Bois^ 
City,  a  plat  of  ground  adjacent  to  its  right 
of  way,  desired  for  station  purposes,  which 
selection  included  the  lots  here  in  eontro- 
versy.  This  plat  was  received  by  the  Secre- 
tary of  the  Interior  on  September  20,  1888, 
and  approved  on  December  15,  1888.  A 
eopy  was  then  transmitted  to  the  register 
at  Bois6  City.  That  official  received  it, 
but  failed  and  neglected  to  "note  the  same 
upon  the  plats  in  the  said  land  office,"  as 
it  was  his  duty  to  do,  and  it  is  now  stipu- 
lated that  it  has  since  been  lost  or  mislaid 
and  cannot  be  found.  A  blue  print  of  the 
original  map  of  the  station  grounds  as  se- 
lected by  the  plaintiff,  with  its  certificates 

^  and  indorsements,  was  stipulated  into  the 

J  record. 

•  *The  plaintiffs  in  error  elaim  through 
Joseph  G.  Reed,  a  qualified  entryman,  who, 
on  October  18,  1888,  filed  a  pre-emption 
elaim  upon  a  quarter  section  adjacent  to 
the  railroad  right  of  way.  Later  he  made 
final  proofs,  and,  on  August  4,  1891,  a 
patent  issued.  This  pre-emption  included 
about  12  acres  of  the  ground  which  the  rail- 
road company  had  theretofore  selected  for 
station  purposes.  There  is  no  evidence  of 
occupation  of  the  portion  here  involved, 
and  no  plea  of  innocent  purchaser,  for  value, 
without  notice.  The  question  was  decided 
by  the  state  court  upon  the  rights  resulting 
from  the  facts  stated. 

The  case  must  turn  upon  the  interpreta- 
tion of  the  act  of  Congress  of  March  3, 
1875,  18  Stat  at  L.  p.  482,  chap.  152,  U. 
6.  Comp.  Stat.  1001,  p.  1568.  The  relevant 
sections  are  the  1st  and  4th,  which  are  as 
follows : 

''Be  il  enacted  by  the  Senate  and  House 


of  Representatives  of  the  United  States  of 
America,  in  Congress  assembled,  That  the 
right  of  way  through  the  public  lands  of 
the  United  States  is  hereby  granted  to  any 
railroad  company  duly  organized  under  the 
laws  of  any  state  or  territory,  except  the 
District  of  Columbia,  or  by  the  Congress 
of  the  United  States,  which  shall  have  filed 
with  the  Secretary  of  the  Interior  a  copy 
of  its  articles  of  incorporation,  and  due 
proofs  of  its  organization  under  the  same, 
to  the  extent  of  one  hundred  feet  on  each 
side  of  the  central  line  of  said  road;  also 
the  right  to  take,  from  the  public  lands  ad- 
jacent to  the  line  of  said  road,  material, 
earth,  stone,  and  timber  necessary  for  the 
construction  of  said  railroad;  also  ground 
adjacent  to  such  right  of  way  for  station 
buildings,  depots,  machine  shops,  side 
tracks,  turn-outs,  and  water  stations,  not 
to  exceed  in  amount  twenty  acres  for  eaoh 
station,  to  the  extent  of  one  station  for 
each  ten  miles  of  its  road, 

''See.  4b  niat  any  railroad  company  de-  9 
siring  to  secure  the  benefits  of  this  act  ^ 
shall,  within  twelve  months  after*the  loca-  * 
tion  of  any  section  of  twenty  miles  of  its 
road,  if  the  same  be  upon  surveyed  lands, 
and,  if  upon  unsurveyed  lands,  within 
twelve  months  after  the  survey  thereof  by 
the  United  States,  file  with  the  register  of 
the  land  office  for  the  district  where  sueh 
land  is  located  a  profile  of  its  road ;  and  up- 
on approval  thereof  by  the  Secretary  of  the 
Interior  the  same  shall  be  noted  upon  the 
plats  in  said  office;  and  thereafter  all  such 
lands  over  which  such  right  of  way  shall 
pass  shall  be  disposed  of  subject  to  such 
right  of  way:  Provided,  That  if  any  sec- 
tion of  said  road  shall  not  be  completed 
within  five  years  after  the  location  of  said 
section,  the  rights  herein  granted  shall  be 
forfeited  as  to  any  such  imoompleted  sec- 
tion of  said  road." 

The  imiform  construction  of  this  act  has 
been  that  it  is  a  grant  "in  prcesenii  of  lands 
to  be  thereafter  Identified."  Jamestown  ft 
N.  R.  Co.  V.  Jones,  177  U.  S.  125,  44  L.  ed. 
698,  20  Sup.  Ct.  Rep.  568.  In  that  case  the 
question  was  whether  the  right  of  way  be- 
came definitely  located  by  the  actual  con- 
struction of  the  railroad,  or  only  upon  the 
filing  of  a  map  of  location,  which  was  much 
later.  The  conclusion  was  that,  by  the 
actual  construction  of  the  railroad,  the 
boundaries  of  the  grant  were  fixed  by  the 
rule  of  the  statute,  which  granted  a  strip 
100  feet  wide  on  each  side  of  the  center  of 
the  track.  That  had  been  the  construction 
of  the  act  by  the  Interior  Department,  and 
was  followed  by  the  court  below.  Mr.  Jus- 
tice McKenna,  for  this  court,  said:  "The 
ruling  gives  a  practical  operation  to  th* 
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statute,  and  we  think  is  correct.  It  en- 
ables tJie  railroad  company  to  secure  the 
grant  by  an  actual  construction  of  its  road, 
or,  in  advance  of  construction,  by  filing  a 
map  [of  its  road]  as  provided  in  §  4.  Ac- 
tual construction  of  the  road  is  certainly 
unmistaksble  evidence  and  notice  of  appro- 
priation/' It  was  therefore  held  that  an 
entry  made  after  construction,  but  before 
filing  a  map  of  location,  was  subject  to  the 

i«  prior  right  of  the  railroad. 

2      Possibly  station  grounds  might  also  have 

*  been  secured^by  the  actual  marking  of  the 
boundaries  and  the  construction  of  station 
houses,  side  tracks,  etc.  This  we  need  not 
decide.  But  the  4th  section  of  the  act 
provides  a  method  for  securing  the  bene- 
fits of  the  act  in  advance  of  actual  con- 
struction. 

Prior  to  the  initiation  of  any  right  here 
involved,  the  Land  Department  put  in  force 
certain  regulations  to  be  followed  by  rail- 
road companies  desiring  to  secure  the  bene- 
fits of  a  grant  in  advance  of  actual  con- 
struction, as  provided  by  the  4th  section 
of  the  act.  One  of  these  required  that  upon 
the  location  of  any  section,  not  exceeding 
20  miles  in  length,  the  company  should  file 
with  the  register  of  the  land  district  in 
which  the  land  lay  "a  map  for  the  approval 
of  the  Secretary  of  the  Interior,  showing 
the  termini  of  such  portion  and  its  route 
Qfver  the  public  lands,"  etc.  Another  of 
these  departmental  regulations  provided 
that  "if  the  company  desires  to  avail  it- 
self of  the  provisions  of  the  law  which 
grants  the  use  of  ground  adjacent  to  the 
right  of  way  for  station  buildings  .  .  . 
it  must  file  for  approval,  in  each  separate 
instance,  a  plat  showing,  in  connection  with 
the  public  surveys,  the  surveyed  limits  and 
area  of  the  ground  desired."  These  regula- 
tions require  that  "a  copy"  of  the  approved 
map  of  "definite  location,"  and  of  the  "ap- 
proved plat  of  ground  selected  by  a  com- 
pany, under  the  act  in  question,  for  station 
purposes,"  shall  be  transmitted  to  the  regis- 
ter of  the  land  office  where  the  land  lies. 
Upon  the  receipt  of  the  map  of  alignment, 
the  land  office  is  required  "to  mark  upon 
the  township  plats  the  line  of  the  route  of 
the  road  as  laid  down  on  the  map,"  and  to 
note  in  pencil  on  the  tract  books  opposite 
the  tract  of  public  land  cut  by  said  lines 
of  railroad,  "that  the  same  is  disposed  of 
subject  to  the  right  of  way,"  etc.,  and  to 
write  upon  the  face  of  any  certificate  dis- 
posing of  said  lands,  after  the  filing  of 
oQ  such  approved  map  of  location,  "that  it  is 
2  allowed  subject  to  the  right  of  way."     A 

*  like  duty  is*  put  upon  the  register  when  an 
approved  station  ground  plat  is  received. 

The  plat  of  the  station  grounds  selected 
by  the  railroad  company  in  this  case  was 


filed  in  the  local  land  ofBoe  on  September 
12,  1888,  and  reached  the  Secretary  of  the 
Interior  on  September  20,  1888.  Both  dates 
are  antecedent  to  the  filing  of  the  pre-emp- 
tion claim.  But  the  selection  pended  in  the 
office  of  the  Secretary  of  the  Interior  until 
December  15,  1888,  on  which  date  it  was 
approved.  While  thus  pending  the  pre- 
emption right  of  Reed  was  initiated. 

There  can  be  no  doubt  that  the  provi- 
sions of  the  4th  section,  for  securing  in  ad- 
vance of  construction  the  benefits  of  the 
act,  have  application  to  the  station  grounds, 
as  well  as  to  the  right  of  way  proper. 
The  "benefits"  to  be  secured  cover  one  as 
well  as  the  other.  The  prerequisite  for  se- 
curing either  right,  in  advance,  is  the  filing 
of  a  map  of  location,  whether  it  be  for  a 
right  of  way  or  for  station  grounds.  But 
until  approved  the  appropriation  stands 
suspended. 

The  act  of  1875  confers  upon  the  railroad 
company  the  "right  to  take"  from  the  pub- 
lic lands  adjacent  to  its  right  of  way, 
ground  for  station  purposes.  This  "right 
to  take"  in  advance  of  construction  is  sub- 
ject to  the  approval  of  the  Secretary  of  the 
Interior.  When,  therefore,  the  railroad 
company  has  exercised  its  "right  to  take" 
a  particular  tract  for  station  purposes,  by 
filing  a  survey  and  plat  of  the  ground  se- 
lected, the  Secretary  of  the  Interior  is 
called  upon  to  interpret  the  law  under 
which  the  right  to  take  is  claimed,  and  to 
determine  the  lawfulness  of  the  taking,  as 
of  the  time  when  the  right  was  asserted  by 
the  filing  of  the  plat  and  survey.  When  he 
acts  and  for  the  government  consents,  by 
approving  the  plat,  his  approval  operates 
to  give  effect  to  the  grant,  the  land  upon 
which  it  operates  being  thereby  definitely 
determined.  Therefore  it  is  that  a  claim  ^ 
by  another,  initiated  pending  his*conclii-  S* 
sion,  is  cut  off,  by  giving  effect  to  the  ap- 
proval as  of  the  date  when  his  action  was 
invoked.  The  principle  is  that  which  has 
been  many  times  applied  in  conflicting 
claims  to  indemnity  lands,  under  railroad 
land  grants.  In  such  cases  the  patent^ 
when  issued,  is  held  to  relate  to  the  date  of 
the  filing  of  the  railroad  company's  list 
of  selections  in  lieu  of  place  lands  lost, 
thereby  defeating  adverse  rights  initiated 
after  the  actual  filing  of  the  list  of  selec- 
tions. The  same  rule  has  likewise  been 
applied  to  lists  of  selections  made  by  states 
to  which  a  grant  has  been  made  subject  to 
location.  In  both  classes  of  cases,  it  hati 
been  many  times  ruled  that  while  no  vested 
right  against  the  United  States  is  acquired 
until  the  actual  approval  of  the  list  of  se- 
lections, the  company  does  acquire  a  right 
to  be  preferred  over  such  an  intervener. 
In  other  words,  the  patent,  when  issued. 
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relates  luidc  to  the  initiatory  right,  and 
euts  off  all  claimanta  whose  rights  were 
initiated  later.  The  question  was  fully 
reasoned  out  and  the  cases  reviewed  in 
Weyerhaeuser  v.  Hoyt,  219  U.  S.  380,  56 
L.  ed.  258,  31  Sup.  Gt.  Rep.  300,  and  we 
can  add  nothing  to  the  conclusiveness  of 
that  ease. 

But  it  is  said  that  the  doctrine  of  rela- 
tion does  not  apply  to  the  benefits  to  be  ac- 
quired under  the  4th  section  of  the  act  of 
March  3,  1875,  because  a  railroad  desiring 
a  right  of  way  in  advance  of  construction 
must  do  three  specific  things:  first,  make 
a  definite  location  of  its  route;  second,  file 
a  profile  map  of  its  line  with  the  register 
of  the  land  office  for  the  district;  and  third, 
obtain  the  approval  of  that  map  by  the 
Secretary  of  the  Interior;  and  that  the  act 
makes  each  of  these  things  a  prerequisite 
to  the  acquirement  of  any  right,  by  ex- 
pressly declaring  that  "thereafter  all  such 
lands  over  which  such  right  of  way  shall 
pass  shall  be  disposed  of  subject  to  such 
right  of  way." 

In  Minneapolis,  St.  P.  ft  S.  Ste.  M.  R.  Co. 
^  T.  I>oughty,  208  U.  S.  251,  52  L.  ed.  474, 
»  £8  Sup.  Ct  Rep.  291,  the  question,  was 
•  whether  a  homestead  application  filed*after 
the  railroad  company  had  surveyed  and 
staked  out  its  route  across  the  quarter 
section  claimed,  but  before  the  road  had 
been  constructed  or  its  map  of  location  filed, 
was  entitled  to  preference  over  the  right 
later  secured  by  the  approval  of  a  map  of 
alignment,  following  the  route  which  had 
been  staked.  The  claim  was  that  the  ap- 
proval by  the  Secretary  of  the  Interior  of 
the  map  of  location  related  in  date  to  the 
date  when  the  route  was  staked  out,  and 
thus  cut  out  the  homestead  claim.  This 
court  held  that  the  mere  surveying  and 
staking  of  a  route  was  not  such  actual  pos- 
session and  appropriation  as  to  give  effect 
to  the  grant  and  bring  the  case  under  the 
authority  of  Jamestown  ft  N.  R.  Go.  v. 
Jones,  177  U.  S.  125,  44  L.  ed.  698,  20 
Sup.  Gt.  Rep.  568. 

The  distinction  and  essential  difference 
between  a  mere  staking  out  of  a  route, 
which,  being  the  act  of  the  company  alone, 
is  changeable  at  its  will,  and  actual  con- 
struction, which  necessarily  fixes  the  posi- 
tion of  the  route  and  consummates  the  pur- 
pose for  which  the  grant  of  a  right  of  way 
is  given,  is  very  obvious,  and  was  care- 
fully pointed  out  in  the  opinion  of  the  court 
in  the  case  referred  to. 

Another  point  was  involved  and  decided 
in  the  Doughty  Gase;  namely,  that  the  ap- 
proval of  the  map  of  alignment  by  the  Sec- 
retary of  the  Interior  would  not  relate  to 
the  date  of  the  surveying  and  staking  out 
of  the  route.    This  was  manifestly  so,  since 


that  survey  and  staking  were  subject  to 
change  at  any  time  before  the  permanent  * 
line  was  located  by  the  filing  of  a  map  of 
such  locations  for  the  approval  of  the  Secre- 
tary of  the  Interior.  Therefore  it  is  that 
the  doctrine  of  relation  has  always  been  ap- 
plied in  reference  to  the  date  when  the  offi- 
cial action  of  the  Department  was  invoked 
to  confirm  the  location  thus  permanently 
settled.  These  points  were  conclusive 
against  the  railroad  company  and  were  the 
only  questions  for  decision.  The  case  was 
therefore  rightly  decided. 

But  that  case  does  not  control  this.  Here  ^ 
we  are  required  to  say  whether  a  pre-  lo 
emptor  whose  claim  was « initiated  while  • 
the  Secretary  of  the  Interior  had  under  con- 
sideration the  approval  of  a  map  of  sta- 
tion grounds  thereby  obtained  a  right  to 
be  preferred*  True,  this  approval  did  not 
occur  until  after  the  rights  of  the  plain- 
tiffs in  error  had  been  initiated;  but  the 
patent  to  the  pre-emptor  did  not  issue  until 
long  after  that  approval.  Upon  what  prin- 
ciple can  it  be  held  that  the  grant,  which, 
under  any  view  of  the  case,  is  prior  in  date 
to  the  patent  under  which  plaintiffs  in  er- 
ror claim,  is  subordinate  in  right  as  to  the 
overlap?  Neither  should  the  case  of  Min- 
neapolis, St.  P.  ft  S.  Ste.  M.  R.  Go.  v. 
Doughty,  be  regarded  as  construing  the  4th 
section  of  the  act  as  holding  that,  pending 
the  approval  of  a  map  of  final  location,  any 
right  may  be  initiated  which  will  be  supe- 
rior to  the  title  which  vests  upon  such  ap- 
proval. No  such  question  was  involved 
in  that  ease.  What  is  said  in  the  opinion 
about  the  grant  of  a  right  of  way  being 
dependent  upon  the  doing  of  three  things, — 
location  of  road,  filing  profile  of  it  in  the 
land  office,  and  the  approval  thereof  by  the 
Secretary  of  the  Interior, — and  that  "there" 
after  all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way,"  refers  to  the 
r.onvesting  of  any  right  as  against  the 
United  States,  and  not  as  denying  the  prior- 
ity of  right  in  the  acquiBition  of  the  prem- 
ises as  hettoeen  parties,  growing  out  of 
priority  of  application. 

Any  construction  of  the  4th  section  of 
the  act  of  1875  which  would  permit  rights 
initiated  while  the  Secretary  of  the  In- 
terior was  considering  the  approval  of  a 
map  of  location  of  a  right  of  way  over  pub- 
lic lands,  or  a  plat  of  survey  of  depot 
grounds,  to  prevail  over  rights  resulting 
from  the  prior  commencement  of  proceed- 
ings for  the  acquisition  of  title,  would  be 
in  conflict  with  the  settled  practice  of  the 
Land  Department  and  the  repeated  rulings 
of  this  court  under  other  acts.  Shepley  v. 
Gowan,  91  U.  S.  330,  23  L.  ed.  424;  Weyer- 
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haeuser  t.  Hoyt,  219  U.  8,  380,  56  L.  ed.  ^ 
ei  258,  31  Sup.  Ct.  Rep.  300. 
S      Any  other  conclusion  would  lead  to  great 
*  confusion  and*  tend  to  defeat  the  purpose 
of  the  4th  section  by  inviting  interveners 
to   initiate   rights   made   desirable   by   the 
disclosure  of  the  land  most  available  to  the 
railroad  company,   and  rights  presumably 
hurtful  to  the  railroad  enterprise;   which 
Congress   intended  to  encourage  and  pro- 
mote. 

The  principle  applicable  is  fully  discussed 
in  Shepley  v.  Cowan,  cited  above,  where, 
after  discussing  certain  prior  cases,  the 
court  said: 

"But  whilst,  according  to  these  decisions, 
no  vested  right  as  against  the  United  States 
is  acquired  until  all  the  prerequisites  for 
ihe  acquisition  of  the  title  have  been  oom- 
plied  with,  parties  may,  as  against  each 
other,  acquire  a  right  to  be  preferred  in 
the  purchase  or  other  acquisition  of  the 
land  when  the  United  States  have  deter- 
mined to  sell  or  donate  the  property.  In 
all  such  cases  the  first  in  time  in  the  com- 
menoement  of  proceedings  for  the  acqui- 
aition  of  the  title,  when  the  same  are  regu- 
larly followed  up,  is  deemed  to  be  the  first 
in  right." 

The  initiatory  aet»  to  which  tht  final 
act  of  approval  relates,  is  the  filing  with 
the  Secretary  of  the  Interior  of  the  map  of 
definite  location.  The  mere  surveying  and 
•taking  of  a  route  is  the  tentative  act  of 
the  railroad.  It  might  at  will  select  a 
different  route  and  move  its  stakes.  But 
when  it  adopts  a  route  definitely  and  then 
causes  a  map  of  such  route  to  be  filed 
in  the  land  office  of  the  district,  in  dupli- 
cate, and  then  filed  with  the  Secretary  of 
the  Interior,  a  right  is  thereby  initiated 
which,  until  disposed  of,  rightly  precludes 
the  creation  of  a  later  right,  and  gives  to 
the  company,  as  prior  in  time,  priority  in 
right.  The  foundation  for  this  doctrine 
of  relation  is  so  fully  stated  and  io 
thoroughly  vindicated  by  the  opinion  in 
Weyerhaeuser  v.  Hoyt,  cited  above,  that 
we  need  say  nothing  more. 
^  It  is  next  said  that  the  register  did  not, 
HJ  after  a  copy  of  the  approved  map  of  sta- 
•  tion  grounds  had  been  transmitted*to  him, 
mark  the  proper  township  plat  and  tract 
books,  as  required  by  the  regulations  of 
the  Land  Department,  so  as  to  show  the 
station  land  selected.  This  notation  on 
the  books  of  the  local  land  office  is  for  the 
purpose  of  giving  notice  to  future  enterers. 
But  this  was  not  required  to  be  done  until 
the  receipt  in  the  land  office  of  the  approved 
plat  of  station  grounds.  That  approval 
did  not  occur  until  December  16,  1888. 
Reed  filed  his  right  of  pre-emption  Octo- 
ber  18,   1888, — a  date  antecedent  to   any 


possible  notation.  He  eould  not,  therefore, 
have  been  misled,  but,  on  the  other  hand, 
had  the  constructive  notice  which  came 
from  the  then  pending  proceedings  before 
the  Secretary  of  the  Interior.  But  aside 
from  this,  there  are  two  answers  to  the 
contention:  First,  if  we  are  right  in  hold- 
ing that  the  grant  vested  in  the  company 
when  the  plat  was  approved,  as  of  the 
date  when  filed,  the  failure  of  the  officer 
in  the  district  land  office  to  properly  mark 
the  plat  could  not  operate  to  defeat  the 
grant;  and,  secondly,  the  railroad  com- 
pany, having  done  everything  which  it  waa 
required  by  law  to  do,  should  not  be 
affected  by  the  negligence  <tf  the  register 
in  not  doing  a  duty  upon  which  the  vesting 
of  title  as  against  the  United  States  did 
not  depend.  If  the  taking  effect  of  the 
grant  had  been  made  to  depend  upon  Ut 
properly  marking  the  plat  books,  there 
would  be  no  room  for  the  doctrine  of  re> 
lation  to  the  initiatory  step  of  filing  the 
plat  of  selection.  As  that  is  not  the  case, 
his  neglect  to  do  something  not  vital  to 
the  vesting  of  title  will  not  defeat  the 
title  so  vested. 

When  the  plat  of  station  grounds  was 
approved  by  the  Land  Department,  the 
grounds  so  selected  were  segregated  from 
the  public  lands,  and  it  was  the  dutj 
of  the  Land  Department  to  withdraw  the 
land  so  granted  from  the  market.  If  a 
subordinate  failed  to  make  the  proper  no- 
tation by  which  this  withdrawal  would 
have  been  recorded,  it  wss  not  the  fault  lo 
of  the  railroad  company.  In  Van*Wyek* 
V.  Knevals,  106  U.  S.  360,  367,  27  L.  ed. 
201,  203,  1  Sup.  Ct  Rep.  336,  this  court 
said  of  the  effect  of  the  approval  of  a 
map  of  definite  location: 

''No  further  action  is  required  of  the 
company  to  establish  the  route.  It  then 
becomes  the  duty  of  the  Secretary  to  with- 
draw the  lands  granted  from  market.  But 
if  he  should  neglect  this  duty,  the  neglect 
would  not  impair  the  rights  of  the  eom.' 
pany,  however  prejudicial  it  might  prove 
to  others.  Its  rights  are  not  made  de- 
pendent upon  the  issue  of  the  Secretary's 
order,  or  upon  notice  of  the  withdrawal 
being  given  to  the  local  land  officers." 

We  therefore  conclude  that  the  subse- 
quent issue  of  a  patent  to  the  land  entered 
by  Reed  was  subject  to  the  rights  of  the 
railroad  company  theretofore  acquired  by 
approval  of  its  station  ground  map.  The 
patent  is  not  an  adjudication  concluding 
the  paramount  right  of  the  company,  bnl 
in  so  far  as  it  included  lands  validly  ao- 
quired  theretofore,  was  in  violation  of  law, 
and  inoperative  to  pass  title. 

Certain     other     questions     ha^e     been 
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touched  upon  in  the  briefs.    None  of  ihem 
need  special  notice. 

We  find  no  error  in  the  judgment  of  the 
Idaho  court,  and  it  is  therefore  affirmed. 


(225  U.  8.  111.) 
ALBERT  S.  BIGELOW,  PUT.  in  Err., 

V. 

OLD    DOMINION    COPPER    MININO    & 
SMELTING  COMPANY. 

Judgment    (i    675* )  —  Estoppel  —  Joint 
Tort  Feaaob— Pabtictpatiow  iw  Stjit. 

1.  The  assistance  by  one  of  two  joint 
tort  feasors  in  the  defense  of  a  suit  against 
the  other,  because  of  interest  in  the  decision 
as  a  judicial  precedent  which  might  in- 
fluence the  decision  in  his  own  case,  will 
not  create  an  estoppel  by  the  judgment  as 
to  him. 

[Ed.    Note.—For    other    cases,    see    Judgment. 
Cent.  Dig.  99  1190,  1191,  1194;    Dec.  Dig.  9  675.*] 

JuDoifEiTT    (J   829*)— Full   Faith  ahd 

CBSDTF-iJorNT  TOBT   FEABOBS. 

2.  A  decree  of  a  Federal  circuit  eourt 
sitting  in  New  York,  dismissing  a  suit  in 
personam  brought  against  one  of  two  joint 
tort  feasors,  is  not  denied  full  faith  and 
credit  by  the  refusal  of  a  Massachusetts 
court  to  give  It  efl'ect  as  a  bar  to  a  suit 
upon  the  same  facts  against  the  other,  who 
was  not  a  resident  of  New  York,  and  not  a 
party  to  the  first  suit,  where  such  refusal 
was  rested  upon  the  ground  that,  under  the 
{general  law, — ^whaterer  might  be  the  rule 
m  New  York, — the  relationship  between 
two  joint  tort  feasors  was  not  such  as  to 
make  the  one  not  sued  a  ^arty  by  either 
priyity  or  representation,  this  being  a  juris- 
dictional question  which  the  Massachusetts 
eourt  was  at  liberty  to  determine  for  itself. 

pBd.  Note.—For  o&er  eases,  see  Judgmsnt, 
Gent.  Dig.  99  1610-1615;    Dec.  Dig.  9  829.*] 

[Nob.  191  and  192.] 

Argued  March  5  and  6,  1912.    Decided  May 

27,  1912. 

TWO  WRITS  OF  ERROR  to  the  Su- 
preme Judicial  Court  of  the  State  of 
Massachusetts  to  review  decrees  which  en- 
forced the  liability  to  a  corporation  of  one 
of  its  two  joint  promoters  for  secret  profits 
made  out  of  the  sale  of  property  to  the  cor- 
poration, notwithstanding  a  decree  of  a 
Federal  court,  sitting  in  New  York,  in  favor 
of  the  other  promoter)  which  was  pleaded 
in  bar.    Affirmed. 

See  same  case  below,  203  Mass.  159,  — 
L.R.A.(N.S.)  — ,  89  N.  E.  193. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  O.  Spooner,  George  Rublee, 
Joseph  P.  Cotton,  Jr.,  Charles  H.  Tyler, 
Owen  D.  Young,  Burton  E.  Eames,  and 
William  C.  Rice  for  plaintiff  in  error. 

Messrs.  IjouIs  D.  Brandels  and  Ed- 
ward F.  McClennen  for  defendant  in  er- 
ror. 


*  Mr.  Justice  Imrton  delivered  the  opinion* 
of  the  court: 

The  question  upon  which  these  cases  haTB 
been  brought  to  this  court  is  whether  the 
Massachusetts  court  gave  to  a  New  York 
judgment  pleaded  as  a  bar  to  a  Massachu- 
setts suit  that  full  faith  and  credit  re- 
quired by  the  1st  section  of  article  4  of  the 
Constitution  of  the  United  States,  and  | 
905,  Revised  Statutes  (U.  S.  Comp.  Stat 
1901,  p.  677),  enacted  in  pursuance  there* 
of. 

The   Old   Dominion  Copper   ft   Smelting  ^ 
Company,  hereafter  designated  the  Copper  ej 
Company,    a   corporation*  of   New   Jersey,  • 
filed  two  bills  in  an  equity  court  of  Massa- 
chusetts against  the  plaintiff  in  error,  Al- 
bert S.  Bigelow,  to  recover  secret  profits 
realised  by  him  and  an  associate,  one  Lewis- 
ohn,    as   organisers   or   promoters   of   tha 
Copper    Company,    in    selling   the   mining 
property  of  another  corporation,  called  the 
Baltimore  Company,  and  certain  neighbor* 
ing  properties,  designated  in  the  transcript^ 
"outside  properties." 

The  two  sales  were  for  distinct  consider^ 
ations.  The  bills  alleged  that  when  these 
sales  were  made  the  Copper  Company  was 
under  the  absolute  control  of  the  two  pro- 
moters, Bigelow  and  Lewisohn,  and  that 
they  divided  the  profits  between  them. 
The  fundamental  facts  in  each  case  were  the 
same.  The  two  eases  were  heard  together 
in  the  state  eonrts,  and  are  now  heard  as  if 
one  ease,  though  upon  separate  writs  and 
distinct  records. 

Demurrers  were  interposed  and  over- 
ruled. The  allegations  of  the  bills  are  fully 
shown  in  188  Mass.  316,  108  Aul  St.  Bepu 
479,  74  N.  E.  653,  where  one  of  the  cases 
was  considered  on  demurrer.  Answers  were 
then  filed  and  a  great  mass  of  evidence  tak« 
en.  Upon  a  full  hearing  the  allegations 
of  the  respective  bills  were  held  to  be  sus- 
tained by  the  proofs,  and  final  decrees  were 
rendered  for  the  plaintiff  in  sums  aggregat- 
ing $2,178,673.33.  The  decrees  were  af* 
firmed  in  the  supreme  judicial  court. 

The  Federal  question,  upon  which  the 
judgment  of  this  court  is  sought,  arose  in 
this  wise:  Bigelow,  the  plaintiff  in  error 
here,  was  a  citizen  of  Massachusetts,  and 
was  therefore  sued  in  the  courts  of  that 
state.  Lewisohn,  who  was  Bigelow's  asso- 
ciate promoter,  was  a  citizen  of  New  York. 
He  was  therefore  sued  separately  in  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  New  York.  The  bills 
^led  there  were  identical  in  every  essential 
with  those  filed  in  Massachusetts.  In  the 
two  sets  of  bills  it  was  alleged  that  Bige-o 
low  and  Lewisohn  were  joint  promoters  of  S 
the  Copper  Company,  and^as  such  made  the  * 
sales  to  it  while  under  their  entire  control* 


*For  other  cues  Me  same  topic  ft  8  vmtxmm  In  Dec.  ft  Am.  Digu.  1907  to  date,  ft  Rep*r  Indexes 
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and  tbat  they  had  realized  fraudulent  prof- 
its. Demurrers  were  interposed  in  the 
Kew  York  cases,  which  were  sustained,  and 
the  bills  dismissed.  These  judgments  were 
aHirmed  in  the  circuit  court  of  appeals  for 
the  second  circuit.  The  judgment  in  one 
of  these  cases,  that  relating  to  the  sale  of 
''outside  properties/'  was  brought  to  this 
court  by  certiorari  and  affirmed,  the  opinion 
being  by  Mr.  Justice  Holmes  (210  U.  S. 
206,  52  L.  ed.  1025,  28  Sup.  Ct.  Hep. 
634),  where  the  facts  of  the  case  are 
stated. 

The  final  decree  in  one  of  the  New  York 
eases  was  pleaded  in  a  supplemental  answer 
in  the  pending  Massachusetts  cases  as  a 
bar  to  the  suits  against  Bigelow.  The 
Massachusetts  court  adjudged  that  Bige- 
low was  neither  a  party  nor  a  privy  to 
the  New  York  suits,  and  was  therefore  not 
protected  by  the   judgment  therein. 

To  conclude  Bigelow  by  the  New  York 
judgment,  it  must  appear  that  he  was 
either  a  party  or  a  privy.  That  he  was 
not  a  party  to  the  record  is  conceded.  He 
had  no  legal  right  to  defend  or  control 
the  proceedings,  nor  to  appeal  from  the  de- 
cree. He  was  therefore  a  stranger,  and  was 
not  concluded  by  that  judgment  as  a  party 
thereto.  That  he  was  indirectly  interested 
in  the  result  because  the  question  there  liti- 
gated was  one  which  might  affect  his  own 
liability  as  a  judicial  precedent  in  a  sub- 
sequent suit  against  him  upon  the  same 
cause  of  action  is  true,  but  the  effect  of  a 
judgment  against  Lewisohn  as  a  precedent 
is  not  that  of  res  judicata,  and  the  Massa^ 
chusetts  court  was  under  no  obligation  to 
follow  the  decision  as  a  mere  judicial  prece- 
dent. Nor  would  assistance  in  the  defense 
of  the  suit,  because  of  interest  in  the  deci- 
sion as  a  judicial  precedent  which  might 
influence  the  decision  in  his  own  case,  create 
At  estoppel  as  to  Bigelow.  Stryker  v.  Good- 
now  (Stryker  v.  Crane)  123  U.  S.  527,  31 
L.  ed.  194,  8  Sup.  Ct.  Rep.  203.  Also 
Kumford     Chemical     Works     v.     Hygienic 

^,  Chemical  Co.  215  U.  S.  156,  54  L.  ed.  137, 

2  80  Sup.  Ct.  Rep.  45. 

•  *But  it  is  said  that  if  Bigelow  was  not 
in  every  sense  a  party,  he  was  privy  to 
Lewisohn,  who  was,  and  that  the  estoppel 
in  the  adverse  judgment  in  the  suit  against 
Lewisohn  protected  Bigelow  as  well. 

But  would  that  judgment,  if  it  had  been 
for  the  plaintiff  in  that  case,  have  bound 
Bigelow  in  a  subsequent  suit  by  the  same 
plaintiff,  upon  the  same  facts?  If  not,  up- 
on what  principle  may  he  claim  the  advan- 
tage of  it  as  a  bar  to  the  present  suit? 
The  cause  of  action  was  one  arising  ea 
delicto.  It  was  several  as  well  as  joint. 
The  right  of  action  against  both  might  have 
been  extinguished  by  a  settlement  with  one. 


or  by  a  judgment  against  one,  and  satis- 
faction. But  the  claim  has  come  in  sub- 
stance to  this:  that  although  the  plaintiff 
had  a  remedy  against  Lewisohn  and  Bige- 
low severally  or  jointly,  a  failure  to  recov- 
er in  an  action  against  one  is  a  bar  to  his 
action  against  the  other,  the  facts  being 
the  same,  although  there  has  been  no  satis- 
faction for  the  injury  done.  The  only  basis 
upon  which  such  a  result  can  be  asserted  is 
that  Bigelow  would  have  been  bound  by  the 
judgment  if  it  had  been  adverse  to  Lew- 
isohn, and  may  therefore  shelter  himself 
behind  it,  since  it  was  favorable  to  his 
joint  wrongdoer. 

It  is  a  principle  of  general  elementary 
law  that  the  estoppel  of  a  judgment  must 
be  mutual.  Brooklyn  ft  N.  R.  Co.  v.  Na- 
tional Bank,  102  U.  S.  14,  26  L.  ed.  01; 
Keokuk  ft  W,  R.  Co.  v.  Missouri,  152  U, 
S.  301,  38  L.  ed.  450,  14  Sup.  Ct.  Twcp. 
592;  Freeman,  Judgm.  §  159;  1  Groenl. 
Ev.  13th  ed.  g  624.  The  mutuality  of 
estoppel  by  judgment  is  fully  recognized  in 
both  the  New  York  and  Massachusetts  de- 
cisions: Atlantic  Dock  Co.  v.  New  York, 
53  N.  Y.  64;  Brigham  v.  Fayerweather, 
140  Mass.  411,  415,  5  N.  E.  265*^  Nelson  v. 
Brown,  144  N.  Y.  384,  39  N.  E.  355. 

An  apparent  exception  to  this  rule  of 
mutuality  had  been  held  to  exist  where  the 
liability  of  the  defendant  is  altogether 
dependent  upon  the  culpability  of  one  cx-qq 
onerated  in  a  prior  suit,  upon  the  same  2 
facts  when  sued  by  the*same  plaintiff.  See  • 
Portland  Gold  Min.  Co.  v.  Stratton's  Inde- 
pendence, 16  L.R.A.(N.S.)  677,  85  C.  C.  A. 
393,  158  Fed.  63,  where  the  cases  are  col- 
lected. The  unilateral  character  of  the  es- 
toppel of  an  adjudication  in  such  cases  is 
justified  by  the  injustice  which  would  re- 
sult in  allowing  a  recovery  against  a  de- 
fendant for  conduct  of  another,  when  that 
other  has  been  exonerated  in  a  direct  suit. 
The  cases  in  which  it  has  been  enforced  are 
cases  where  the  relation  between  the  de- 
fendants in  the  two  suits  has  been  that 
of  principal  and  agent,  master  and  servant, 
or  indemnitor  and  indemnitee. 

The  principle  upon  which  one  may  avail 
himself  of  the  effect  of  a  judgment  adverse 
to  the  plaintiff  in  a  former  suit  against  the 
immediate  actor,  is  thus  stated  in  New  Or- 
leans ft  N.  E.  R.  Co.  V.  Jopse,  142  U.  8.  18, 
24,  27,  35  L.  ed.  919,  923,  926,  12  Sup.  Ct 
Rep.  109. 

''It  would  seem  on  general  principles 
that,  if  the  party  who  actually  causes  the 
injury  is  free  from  all  civil  and  criminal 
liability  therefor,  his  employer  must  also 
be  entitled  to  a  like  immunity.  ...  If 
the  immediate  actor  is  free  from  responsi- 
bility, because  his  act  was  lawful,  can  his 
employer,  one  taking  no  direct  part  in  the 
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transaction,  be  held  responsible?  .  .  • 
The  question  carries  its  own  answer,  and  it 
may  be  generally  affirmed  that  if  an  act 
of  an  employee  be  lawful,  and  one  which  he 
is  justified  in  doing,  and  which  casts  no 
personal  responsibility  upon  him,  no  respon- 
sibility attaches  to  the  employer  therefor." 

It  is  too  evident  to  need  argument  that 
the  remedy  of  this  plaintiff  does  not  depend 
upon  the  culpable  conduct  of  Lewisohn, 
but  upon  Bigelow'f  own  wrong,  whether 
alone  or  in  co-operation  with  Lewisohn. 
The  liability  of  each  was  several  as  well 
as  joint,  and  a  failure  to  recover  against 
one  is  no  bar  to  a  suit  against  the  other 
upon  the  same  facts.  But  a  judgment  not 
only  estops  those  who  are  actually  parties, 
but  also  such  persons  as  were  represented 
by  those  who  were  or  claim  under  or  in 
^privity  with  them. 

JJ  What  is  privity?  As  used  when  dealing 
•  with  the 'estoppel  of  a  judgment,  privity 
denotes  mutual  or  successive  relationship 
to  the  same  right  of  property.  Litchfield 
V.  Goodnow  (Litchfield  v.  Crane)  123  U.  S. 
549,  31  L.  ed.  199,  8  Sup.  Ct.  Rep.  210. 
The  ground  upon  which  privies  are  bound 
by  a  judgment,  says  Prof.  Greenleaf,  in  his 
work  upon  Evidence,  13th  ed.  vol.  1,  §  623, 
"is,  that  they  are  identified  with  him  in 
interest;  and  wherever  this  identity  is 
found  to  exist,  all  are  alike  concluded. 
Hence,  all  privies,  whether  in  estate,  in 
blood,  or  in  law,  are  estopped  from  litigat- 
ing that  which  is  conclusive  upon  him  with 
whom  they  are  in  privity." 

But  it  is  said  that  the  relationship  of 
joint  tort  feasors  is  such  as  to  constitute 
privity,  and  that  a  judgment  in  a  suit  in 
favor  of  one  upon  the  same  identical  cause 
of  action  is  a  bar  to  a  suit  by  the  same 
plaintiff  against  the  other  wrongdoer. 
Whether  the  estoppel  of  a  judgment  is  to 
be  confined  to  those  who  were  actually  par- 
ties or  privies  in  estate  or  interest,  or  may 
be  expanded  so  as  to  include  joint  tort 
feasors,  not  actually  parties,  is  a  question 
concerning  which  there  is  some  diversity  of 
opinion.  But,  as  we  shall  later  see,  the 
sounder  reason,  as  well  as  the  weight  of 
authority,  is  that  the  failure  to  recover 
against  one  of  two  joint  tort  feasors  is  not 
a  bar  to  a  suit  against  the  other  upon  the 
same  facts. 

Passing  this  for  the  time,  we  come  to  a 
consideration  of  the  contention  that,  what- 
ever the  general  law  upon  this  subject,  if 
such  was  the  effect  of  such  a  judgment 
under  the  law  of  New  York,  it  was  the 
duty  of  the  Massachusetts  court,  under 
the  full  faith  and  credit  clause,  to  give  it 
like  effect  in  the  present  suit. 

That  the  judgment  in  question  is  entitled 
to  the  same  sanction  which  would  attach 


to  a  like  judgment  of  a  court  of  the  state 
of  New  York  is  plain.  The  United  States 
court  was  in  the  exercise  of  jurisdiction  to 
administer  the  laws  of  the  state,  since  its 
jurisdiction  depended  solely  upon  diversity 
of  citizenship.  Its  judgment  is  therefore^ 
entitled  in  the  courts  of  another  state  toeo 
the*same  faith  and  credit  which  would  at-* 
tach  to  a  judgment  of  a  court  of  the  state 
of  New  York.  Dupasscur  v.  Rocheroau, 
21  Wall.  130,  22  L.  ed.  688;  Deposit  Bank 
V.  Frankfort,  191  U,  S.  499,  514,  48  L.  ed. 
276,  282,  24  Sup.  Ct.  Rep.  154.  What, 
then,  is  the  effect  of  such  a  judgment,  un- 
der the  law  of  New  York,  as  an  estoppel  in 
a  subsequent  suit  upon  the  same  facts  by 
the  same  plaintiff  against  Bigelow.  This 
was  a  question  of  fact  in  the  Massachusetts 
court.  Hanley  v.  Donoghue,  116  U.  S.  1, 
29  L.  ed.  535,  6  Sup.  Ct.  Rep.  242.  Expert 
legal  opinion  is  favorable  to  the  view  urged 
by  the  plaintiff  in  error,  though  the  ground 
upon  which  such  a  consequence  rests  in  by 
no  means  clear.  The  highest  courts  of 
New  York  have  not  clearly  decided  the 
precise  question  here  presented.  The  cases 
referred  to  or  commented  upon  by  the  wit- 
nesses cannot  be  said  to  clearly  point  to 
the  conclusion  claimed.  Nevertheless,  the 
Massachusetts  court,  treating  the  question 
as  one  of  fact,  accepted  the  view  that,  un- 
der the  law  of  New  York,  this  judgment 
would  have  been  a  bar  to  another  suit  upon 
the  same  facts  against  Bigelow,  in  the 
courts  of  New  York.  We  shall  do  likewise. 
The  Massachusetts  courts  held  that,  under 
the  general  law,  which  was  the  applicable 
law  of  Massachusetts,  the  New  York  court 
had  no  such  jurisdiction  over  the  person 
of  Bigelow  as  to  affect  him,  either  as  a 
party  who  might  have  controlled  the  case 
or  appealed  from  the  Judgment;  and  that 
he  was  in  no  sense  such  a  privy  as  to  be 
bound  by  it.  Upon  the  general  law  as  to 
the  estoppel  of  such  a  judgment,  that  court 
said: 

''This  can  hardly  be  regarded  as  an 
open  question  in  this  commonwealth.  In 
Sprague  v.  Oakes,  19  Pick.  465,  which  was 
an  action  for  trespass  quare  elauaum  fregit, 
it  was  said,  respecting  such  a  defense :  The 
defendant  was  neither  a  party  nor  privy  to 
that  judgment,  was  not  bound  by  it,  nor 
could  he  take  advantage  of  it.'  This  case 
has  never  been  verruled  or  questioned,  and 
must  be  regarded  lb  stating  the  law  of  this 
commonwealth.  There  are  other  authorities  m 
to  the  same  point.  Lansing  T.*Montgomery,« 
2  Johns.  382;  Marsh  v.  Berry,  7  Cow.  344; 
Moore  ▼.  Tracy,  7  Wend.  229;  Oittleman 
V.  Peltman,  122  App.  Div.  385,  106  N.  Y. 
Supp.  839 ;  Atlantic  Dock  Co.  ▼.  New  York, 
53  N.  Y.  64;  Tyng  ▼.  Clark,  9  Hun,  269; 
Calkins    ▼.    Allerton,    3    Barb.    171,    174; 
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Goble  T.  Dillon,  86  Ind.  S27,  44  Am,  Rep. 
308;  Thompson  t.  Chicago,  St.  P.  &  K.  G. 
R.  Co.  71  Minn.  89,  73  N.  W.  707;  Three 
States  Lumber  Co.  ▼.  Blanks,  118  Tenn. 
627,  102  S.  W.  79.  The  reasons  upon  which 
these  decisions  rest  is  that  there  can  be  no 
estoppel  arising  out  of  a  judgment,  unless 
the  same  parties  have  had  their  day  in  court 
touching  the  matter  litigated,  and  unless 
the  judgment  is  equally  available  to  both 
parties.  It  requires  no  discussion  to  dem- 
onstrate that  a  judgment  in  the  Lewisohn 
suit  against  the  defendant  would  not  have 
fixed  liability  upon  the  present  defendant. 
Hence  there  can  be  no  estoppel  under  our 
law  or  under  the  general  principles  of  juris- 
prudence, because  it  is  not  mutual.  Brig- 
ham  ▼.  Fayerweathcr,  140  Mass.  411,  415, 
6  N.  E.  265;  Dallinger  ▼.  Richardson,  176 
Mass.  77,  83,  57  N.  E.  224;  Worcester  ▼. 
Green,  2  Pick.  425,  429;  Biddle  &  S.  Co. 
Y.  Burnham,  91  Me.  578,  40  Atl.  669;  Moore 
Y.  Albany,  98  N.  Y.  396.  'Estoppels  to  be 
good  must  be  mutual.'  Litchfield  y.  Good- 
now  (Litchfield  y.  Crane)  123  U.  S.  549, 
652,  31  L.  ed.  199,  202,  8  Sup.  Ct.  Rep. 
210;  Nelson  y.  Brown,  144  N.  Y.  384,  390, 
39  K.  E.  355.  Bigelow  could  not  have  ap- 
peared as  of  right  and  made  a  defense 
in  that  suit.  No  judgment  can  be  regarded 
as  res  judicata  as  to  any  matter  where  the 
rights  in  the  subject-matter  arise  out  of 
mutuality,  and  not  by  succession,  unless 
the  party  could,  as  matter  of  right,  appear 
and  defend,  even  though  he  may  have  had 
knowledge  of  the  suit.  Otherwise,  he  might 
be  bound  by  a  judgment  as  to  which  he  had 
never  had  the  opportunity  to  be  heard, 
which  is  opposed  to  the  first  principles  of 
justice.  Brabrook  v.  Boston  Five  Cents 
Sav.  Bank,  104  Mass.  228,  233,  6  Am.  Rep. 
222.  There  is  no  privity  between  joint 
wrongdoers,  because  all  are  jointly  and 
M  severally  liable.  Corey  v.  Havener,  182 
?Mass.  250,  65  N.  E.  69;  FeneffV  Boston  & 
M.  R.  Co.  196  Mass.  575,  581,  82  N.  E. 
705;  Pinkerton  v.  Randolph,  200  Mass.  24, 
28,  85  N.  E.  892.  There  is  no  right  of  con- 
tribution between  joint  wrongdoers,  where 
they  are  in  pari  delicto  with  each  other. 
Churchill  y.  Holt,  127  Mass.  165,  34  Am. 
Rep.  355.  They  are  equally  culpable,  and 
the  wrong  complained  of  results  from  their 
joint  effort."  [203  Mass.  216,  —  L.R.A. 
(N.S.)  — ,  89  N.  E.  193.] 

The  cause  of  action  was  one  arising  eoo 
delioio,  and  the  liability  of  Lewisohn  and 
Bigelow  was  several  as  well  as  joint.  In 
many  cases  this  court  has  held  that  a 
judgment  without  satisfaction  against  one 
of  two  joint  trespassers  is  no  bar  to  an- 
other action  against  the  other  for  the  same 
tort.  The  common  law  imposes  upon  each 
joint  tort  feasor  the  burden  of  bearing  the 


entire  loss  which  ht.  In  eo-operat!on  witb 
another,  has  inflicted.  The  injured  person 
may  sue  those  who  oo-operated  in  th« 
commission  of  the  tort  together,  or  he  may 
sue  them  singly.  He  may  recover  against 
less  than  all  if  he  sue  them  jointly,  and 
may  have  a  judgment  for  unequal  simia 
against  all  who  are  joined  in  the  suit.  Or, 
if  he  sue  one  such  wrongdoer  and  recover 
judgment,  he  is  not  estopped  from  suing 
another  upon  the  same  facts  unless  hia 
first  judgment  has  been  fully  satisfied. 
Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  ed. 
129;  Sessions  v.  Johnson,  96  U.  S.  347,  348, 
24  L.  ed.  596,  597;  The  Beaconsfield,  158 
U.  S.  303,  39  L.  ed.  993,  15  Sup.  Ct  Rep. 
860.  If  Lewisohn  and  Bigelow  were  sever- 
ally liable,  and  a  judgment  against  one, 
without  full  satisfaction,  was  not  a  bar  to 
a  suit  against  the  other,  it  is  difficult  to 
see  why  a  failure  to  obtain  a  judgment 
against  one  should  be  an  answer  to  a  suit 
against  the  other,  who  was  not  a  party  to 
the  first  suit.  That  a  failure  to  recover  in 
one  suit  against  one  such  tort  feasor  is  not 
a  bar  to  a  suit  in  the  courts  of  another 
state  against  another,  who  was  not  a  party 
to  the  first  suit,  seems  to  be  supported  by 
considerations  cd  justice  and  the  weight  of 
authority. 

But   did  the  Massachusetts   court  <leny^ 
full   faith   and   credit  to   the   New   Yorkes 
judgment  by  denying  to   it  the^eff'ect   ofS* 
estoppel  which  attached  to  it  in  the  courts 
of  New  York,  or  may  it  determine  for  it- 
self, under  principles  of  general  law,  wheth* 
er  the  judgment   was  a  bar  to  the   suit 
against  Bigelow? 

The  answer  must  turn  upon  the  con- 
struction and  effect  of  the  full  faith  and 
credit  clause  of  the  Constitution,  and  the 
act  of  Congress  giving  effect  thereto.  Sec- 
tion 1,  article  4  of  the  Constitution,  reads 
as  follows: 

'Tull  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  states 
And  the  Congress  may  by  general  laws  pre* 
scribe  the  manner  in  which  such  acts, 
records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof." 

The  act  of  Congress  of  May  26,  1790  [1 
Stat  at  L.  122,  chap.  11],  now  §  905,  Re- 
vised Statutes  (U.  S.  Comp.  Stat  1901,  |». 
677)  reads  as  follows: 

"The  acts  of  the  legislature  of  any  stato 
or  territory,  or  of  any  country  subject  to 
the  jurisdiction  of  the  United  States,  shall 
be  authenticated  by  having  the  seals  of 
such  state,  territory,  or  country  affixed 
thereto.  The  records  and  judicial  proceed- 
ings of  the  courts  of  any  state  or  terri- 
tory, or  of  any  such  country,  shall  be 
proved   and  admitted  In  any  other  eourt 
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within  the  United  States,  by  the  attestation 
•f  the  clerk,  and  the  seal  of  the  court  an- 
nexed, if  there  be  a  seal,  together  with  a 
certificate  of  the  judge,  chief  justice,  or 
presiding  magistrate,  that  the  said  attes- 
tation is  in  due  form.  And  the  said  records 
and  judicial  proceedings,  so  authenticated, 
shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  which  they  are 
taken." 

The  effect  of  this  clause  is  to  put  the 
judgment  of  a  court  of  one  state,  when 
sued  upon,  or  pleaded  in  estoppel,  in  the 
courts  of  another  state,  upon  the  plane  of 
a  domestic  judgment  in  respect  of  con- 
clusiveness as  to  the  facts  adjudged.  But 
for  this  provision,  such  state  judgments 
S  would  stand  upon  the  footing  of  foreign 
^judgments,  which  are  examinable  when 
sued  on  in  the  courts  of  another  country, 
being  only  prima  facie  evidence  of  the  mat- 
ter adjudged  D'Arcy  t.  Ketchum,  11  How. 
165,  175,  13  L.  ed.  648,  652.  Thus,  in 
Hanley  v.  Donoghue,  116  U.  S.  1,  4,  29  L. 
•d.  535,  636,  6  Sup.  Ct  Rep.  242,  it  is 
said: 

"Judgments  recovered  in  one  state  of  the 
Union,  when  proved  in  the  courts  of  an- 
other, differ  from  the  judgments  recovered 
in  a  foreign  country  in  no  other  respect 
than  that  of  not  being  re-examinabte  upon 
the  merits,  nor  impeachable  for  fraud  in 
obtaining  them,  if  rendered  by  a  court  hav- 
ing jurisdiction  of  the  cause  and  of  the 
parties.''  Citing  Buckner  v.  Finley,  2  Pet. 
692,  7  L.  ed.  531;  M'Elmoyle  v.  Cohen,  13 
Pet.  312,  324,  10  L.  ed.  177,  183;  D'Arcy 
V.  Ketchum,  11  How.  165,  176,  13  L.  ed. 
648,  653;  Christmas  v.  Russell,  5  Wall. 
290,  305,  18  L.  ed.  475,  479;  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  ed.  897. 

This  requirement  of  full  faith  and  credit 
is  to  be  read  and  interpreted  in  the  light 
of  well-established  principles  of  justice, 
protected  by  other  constitutional  provisions 
which  it  was  never  intended  to  modify  or 
override. 

It  is  therefore  well  settled  that  the  courts 
of  one  state  are  not  required  to  regard  as 
conclusive  any  judgment  of  the  court  of 
another  state  which  had  no  jurisdiction  of 
the  subject  or  of  the  parties.  D'Arcy  v. 
Ketchum,  11  How.  165,  13  L.  ed.  648;  Pub- 
lic Works  V.  Columbia  College,  17  Wall. 
621,  628,  21  L.  ed.  687,  691;  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  ed.  897; 
Hanley  v.  Donoghue,  116  U.  8.  1,  4,  29 
L.  ed.  535,  536,  6  Sup.  Ct.  Rep.  242 ;  Hunt- 
ington V.  Attrill,  146  U.  S.  657,  685,  36  L. 
ad.  1123,  1134,  13  Sup.  Ct.  Rep.  224;  Hall 
V.  Lanning,  91  U.  S.  160,  23  L.  ed.  271. 


Mr.  Justice  Story,  In  his  commentaries 
on  the  Conflict  of  Laws,  §  609,  says: 

*1i  [the  Constitution]  did  not  make  the 
judgments  of  other  states  domestic  judg- 
ments to  all  intents  and  purposes,  but  only 
gave  a  general  validity,  faith,  and  credit  to 
them  as  evidence.    No  execution  can  issue 
upon  such  judgments  without  a  new  suit 
in  the  tribunals  of  other  states.    And  they 
enjoy  not  the  right  of  priority  or  lien  which 
they  have  in  the  state  where  they  are  pro-^ 
nounced,  but  that  only  which  the  lex  farit^ 
gives  to*  them  by  its  own  laws   in  their « 
character  of  foreign  judgments." 

The  general  effect  of  a  judgment  of  a 
court  of  one  state,  when  relied  upon  as  an 
estoppel  in  the  courts  of  another  state,  is 
that  which  It  has,  by  law  or  usage,  in  the 
courts  of  the  state  from  which  it  comes. 
But  the  faith  and  credit  to  be  accorded  does 
not  preclude  an  inquiry  into  the  jurisdiO" 
tion  of  the  court  which  pronounced  tha 
judgment,  or  its  right  to  bind  the  persona 
against  whom  the  judgment  is  sought  to  be 
enforced. 

Referring  to  the  case  of  Mills  v.  Duryee^ 
7  Cranch,  484,  8  L.  ed.  413,  where  the  lan- 
guage used  was  supposed  to  indicate  that 
the  effect  to  be  given  to  the  judgment  of 
one  state  l^  the  eourts  of  another  was  ia 
all  respects  that  which  attached  to  domes- 
tic judgments,  Mr.  Justice  Bradley,  speak- 
ing for  this  court  in  Thompson  v.  Wbitman, 
18  Wall.  457, 462, 21 L.  ed.  897, 899,  said  that 
Mills  Y.  Duryee  had  never  been  departed 
from  "where  the  questions  raised  were  not 
questions  of  jurisdiction.  But  where  the 
jurisdiction  of  the  court  which  rendered 
the  judgment  has  been  assailed,  quite  a 
different  view  has  prevailed.  Justice  Story 
who  pronounced  the  judgment  in  Mills  v. 
Duryee,  In  his  commentary  on  the  Consti- 
tution, after  stating  the  general  doctrine 
established  by  that  case  with  regard  to  the 
conclusive  effect  of  judgments  of  one  state 
in  every  other  state,  adds:  'But  this  does 
not  prevent  an  inquiry  into  the  jurisdiction 
of  the  court  in  which  the  original  judgment 
was  given  to  pronounce  it,  or  the  right  of 
the  state  itself  to  exercise  authority  over 
the  person  or  the  subject-matter.  The  Con- 
stitution did  not  mean  to  confer  [upon 
the  states]  a  new  power  or  jurisdiction, 
but  simply  to  regulate  the  effect  of  the  ac- 
knowledged jurisdiction  over  persons  and 
things  within  their  territory."* 

The  conclusiveness  of  the  judgment  relied 
upon  in  Thompson  v.  Whitman  depended 
upon  the  locality  of  a  certain  seizure  by  the 
authorities  of  New  Jersey  under  an  act  reg- 
ulating the  fisheries  of  that  state.  Theeo 
^question  was  whether  a  record  finding  of  I* 
jurisdictional  facts  could  be  contradicted. 
The  holding  of  the  court  was  that  the  juris- 
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diction  could  be  assailed  by  evidence  of 
facts  contradicting  those  found  to  exist  by 
the  record  pleaded  as  an  estoppel.  That 
case  has  since  been  accepted  as  determining 
that  the  binding  effect  of  a  judgment  of  one 
state,  when  pleaded  as  an  estoppel  in  the 
courts  of  another,  is  open  to  challenge  by 
assailing  an  officer's  return  of  service,  or 
the  authority  of  one  who  assumed  to  ac- 
cept service,  or  to  enter  an  appearance, 
even  though  the  judgment  includes  a  finding 
of  the  facts  necessary  to  confer  jurisdic- 
tion. It  would  seem  to  follow  that  the 
Massachusetts  court  had  the  legal  right  to 
inquire,  not  only  whether  Bigelow  was  a 
party  to  the  New  York  judgment  in  the 
sense  that  he  might  have  appeared  and  de- 
fended, or  appealed  from  it,  but  whether 
the  cause  of  action  and  the  relation  of  Bige- 
low to  it,  or  to  the  parties,  was  such  that 
the  New  York  court  could  pronounce  a  judg- 
ment which  would  bind  him,  or  conclude 
the  plaintiff  from  suing  him  upon  the  same 
facts.  Knowles  v.  Logansport  Gaslight  & 
Coke  Co.  19  Wall.  68,  22  L.  ed.  70;  Cooper 
v.  Newell,  173  U.  S.  556,  656,  43  L.  ed.  808, 
19  Sup.  Ct.  Rep.  506. 

Bigelow  was  a  citizen  of  and  domiciled  in 
Massachusetts.  He  was  not  found  within 
the  state  of  New  York.  Indeed,  the  plead- 
ings in  the  New  York  court  stated  that  he 
was  not  sued  because  he  did  not  reside 
within  the  state.  A  judgment  rendered 
upon  constructive  service  against  one  domi- 
ciled within  the  state  may  be  a  good  judg- 
ment tf»  personam  in  that  state,  though 
void  when  sued  upon  outside  the  state. 
Pennoyer  v.  Neff,  96  U.  S.  714,  24  L.  ed. 
666.  In  Goldey  v.  Morning  News,  166  U. 
S.  518,  521,  39  L.  ed.  517,  518,  16  Sup.  Ct. 
Rep.  659,  it  is  said: 

"It  is  an  elementary  principle  of  juris- 
prudence that  a  court  of  justice  cannot  ac- 
quire jurisdiction  over  the  person  of  one 
who  has  no  residence  within  its  territorial 
jurisdiction,  except  by  actual  service  of 
notice  within  the  jurisdiction  upon  him  or 
upon  someone  authorized  to  accept  service 
coin  his  behalf,  or  by  his  waiver,  by  general 
r  appearance  or  otherwise,  of  the  want  of 
due  service.  Whatever  effect  a  constructive 
service  may  be  allowed  in  the  courts  of  the 
same  government,  it  cannot  be  recognized 
as  valid  by  the  courts  of  any  other  govern- 
ment." 

See  also  the  thorough  discussion  of  this 
question  in  Haddock  v.  Haddock,  201  U.  S. 
662,  567,  673,  60  L.  ed.  867,  868,  871,  26 
Sup.  Ct.  Rep.  626,  6  Ann.  Cas.  1. 

The  New  York  court  had  no  jurisdiction 
to  render  a  judgment  in  personam  against 
Bigelow.  He  was  confessedly  not  a  party. 
He  did  not  voluntarily  appear.  He  had 
no  legal  right  to  appear,  no  right  to  intro- 


duce evidence,  control  the  proceedings,  nor 
appeal  from  the  judgment.  To  say  that 
nevertheless  the  judgment  rendered  there 
adverse  to  the  plaintiff  in  that  case  may  be 
pleaded  by  him  as  a  bar  to  another  suit 
by  the  same  plaintiff  upon  the  same  facts, 
because  such  is  the  effect  of  that  judgment 
by  the  usage  or  law  of  New  York,  would  be 
to  give  to  the  law  of  New  York  an  extra- 
territorial effect  which  would  operate  as  a 
denial  of  due  process  of  law.  Whatever  the 
effect  of  that  judgment  as  an  estoppel  under 
the  law  of  New  York,  it  cannot  be  held  an 
estoppel  in  a  suit  in  the  courts  of  another 
state  between  the  same  plaintiff  and  a  dif- 
ferent defendant,  who  was  not  a  party  to 
the  first  suit  D'Arcy  v.  Ketchum,  11  How. 
165,  13  L.  ed.  648,  is  clearly  in  point. 
Under  a  New  York  statute  a  court  of  that 
state  entered  judgment  against  a  nonresi- 
dent defendant  who  was  not  served  and  did 
not  appear.  The  judgment  was  entered  un- 
der authority  of  a  statute  permitting  judg- 
ment against  joint  debtors  where  only  one 
was  notified.  The  nonresident  defendant 
was  sued  upon  this  judgment,  perfectly  good 
under  the  decisions  of  New  York,  in  the 
courts  of  Louisiana.  This  court,  after  full 
consideration,  held  that  the  jurisdiction 
of  the  New  York  court  to  render  a  personal 
judgment  against  a  nonresident  was  open  to 
inquiry,  and  that  it  was  not  to  be  given  the 
effect  it  plainly  had  under  the  law  of  New 
York,  because  that  court  had  no  jurisdic- 
tion over  the  person 'of  the  defendant.    Thiseo 

*ca8e  was  followed  in  Public  Works  v.« 
Columbia  College,  17  Wall.  621,  527,  21  L. 
ed.  687,  691,  which  involved  the  effect  of 
a  joint  judgment  against  five  persons  as 
joint  debtors,  two  of  whom  were  nonresi- 
dents, and  were  not  served  and  did  not 
appear.  This  judgment  was  held  not  to 
be  evidence  against  the  partners  who  had 
not  appeared.  Touching  the  effect  of  that 
judgment,  this  court  said: 

"It  is  sufficient  for  the  disposition  of  this 
case  that  the  judgment  is  not  evidence  of 
any  personal  liability  of  Withers  outside 
of  New  York.  It  was  rendered  in  that  state 
without  service  of  process  upon  him  or  his 
appearance  in  the  action.  Personal  judg- 
ments thus  rendered  have  no  operation  out 
of  the  limits  of  the  state  where  rendered. 
Their  effects  are  merely  local.  Out  of  tho 
state  they  are  nullities,  not  binding  upon 
the  nonresident  defendant,  nor  establishing 
any  claim  against  hisL  Such  is  the  settled 
law  of  this  country,  asserted  in  repeated 
adjudications  of  this  court  and  of  the  state 
courts. 

"The  judgment  in  New  York,  it  is  tnMy 
is  a  joint  judgment  against  all  the  par^ 
ners,  against  those  summoned  by  publican 

I  tion  as  well  as  those  who  were  served  with 
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process  or  appeared;  but  this  joint  eharae- 
ter  cannot  affect  the  question  of  its  validity 
as  respects  those  not  served.  The  clause  of 
the  Federal  Constitution  which  requires 
full  faith  and  credit  to  be  given  in  each 
state  to  the  records  and  judicial  proceed- 
ings of  every  other  state  applies  to  the 
records  and  proceedings  of  courts  only  so 
far  as  they  have  jurisdiction.  Wherever 
they  want  jurisdiction  the  records  are  not 
entitled  to  credit." 

Hall  Y.  Lanning,  91  U.  S.  160,  23  L.  ed. 
271,  was  an  action  in  a  United  States  court 
for  the  district  of  Illinois  upon  a  New  York 
judgment  against  a  New  York  partnership. 
It  appeared  that  the  suit  in  which  the 
Judgment  sued  upon  was  obtained  was 
against  all  the  members  of  a  firm,  upon 
a  joint  liability.  The  members  of  the  part- 
J^nership  who  were  residents  and  were  actu- 
S^ally  served  assumed  the  right  to*enter  the 
appearance  of  certain  nonresidents  who 
were  not  and  could  not  be  notified.  In  the 
action  upon  this  joint  judgment  one  of  the 
defendants  claimed  the  right  to  deny  the 
jurisdiction  of  the  New  York  court  to  pro- 
nounce a  judgment  against  him,  upon  the 
ground  that  he  had  not  been  summoned, 
had  not  personally  appeared,  and  was  not 
concluded  by  an  appearance  entered  for  him 
by  his  copartners,  the  firm  having  thereto- 
fore been  dissolved.  The  case  was  distin- 
guishable from  D^Arcy  v.  Ketchum  and 
Public  Works  v.  Columbia  College,  because 
the  partners  actually  served  assumed  au- 
thority to  enter  the  appearance  of  the  non- 
residents who  were  not  served.  The  debt 
sued  upon  was  a  partnership  debt.  The 
contention  was  that  the  relation  of  partner- 
ship conferred  upon  partners,  even  after 
dissolution,  the  right  to  appear  for  their 
copartners  in  a  suit  against  the  firm.  As 
a  question  of  general  law,  this  court  held 
that  although  the  judgment  was  valid  un- 
der the  laws  and  usage  of  New  York, 
at  the  common  law  no  such  right  existed 
after  dissolution,  and  that  the  requirement 
of  full  faith  and  credit  did  not  compel  the 
courts  of  another  state  to  give  effect  to  the 
judgment  as  against  the  nonresident  mem- 
ber of  the  firm  who  had  not  been  served. 

From  these  cases  it  is  clear  that  the  con- 
clusive effect  of  a  judment  in  personam, 
which  is  to  be  recognized  when  questioned 
in  the  courts  of  another  state,  depends  upon 
whether  it  is  the  judgment  of  a  court  which 
had  jurisdiction  over  the  person  of  the  de- 
fendant sought  to  be  bound.  The  estoppel 
here  insisted  upon  is  grounded  not  upon 
actual  notice  or  appearance,  but  upon  a 
theory  as  to  the  relation  between  joint 
tort  feasors  under  the  laws  of  New  York. 
If  the  Massachusetts  court  was  of  opinion 
that,  under  the  general  law,  that  relation- ' 


ship  was  not  such  as  to  make  Bigelow  » 
party  by  either  privity  or  representation, 
it  was  under  no   obligation  to  treat  the 
New  York  judgment  as  a  bar  to  the  suit  in^ 
which  it  was  pleaded.  J 

*The  binding  effect  of  the  judgment  sued* 
upon  in  Hall  t.  Lanning,  cited  above, 
turned  upon  the  implied  power  of  one  mem- 
ber of  a  dissolved  firm  to  enter  the  appear- 
ance of  his  nonresident  partners  in  a  suit 
upon  a  joint  debt.  Under  the  decisions  of 
the  New  York  courts  such  a  judgment 
bound  the  members  whose  appearance  was 
so  entered.  But  this  court  held  that  full 
faith  and  credit  was  not  denied  by  a  de- 
termination of  the  power  of  one  partner 
to  so  enter  the  appearance  of  a  nonresident 
partner,  and  held  that  no  such  power  ax* 
isted. 

In  Bagley  v.  General  Fire  Extinguisher 
Co.  212  U.  S.  477,  480,  53  L.  ed.  605,  613, 
29  Sup.  Ct.  Rep.  341,  the  facts  were  these: 
A  tenant  recovered  judgment  against  hii 
landlord  resulting  from  the  melting  of 
sprinkler  heads  in  an  automatic  sprinkler 
put  up  in  plaintiff's  building  by  the  de- 
fendant. The  plaintiff  gave  the  defendant 
notice  to  defend,  which  it  ignored.  The 
suit  was  to  recover  the  money  so  paid  by 
the  landlord.  It  wa«  claimed  that  negli- 
gence in  construction  was  made  out  by  the 
judgment  rendered  against  the  plaintiff  in 
favor  of  the  tenant  in  a  court  of  the  state 
of  Michigan.  That  judgment  was  relied  up- 
on as  estopping  the  defendant,  who,  it  was 
claimed,  had  notice,  and  was,  under  its  con- 
tract, bound  to  defend.    The  court  said: 

''The  defendant  was  no  party  to  that 
judgment,  and  there  is  nothing  in  the  Con- 
stitution to  give  it  any  force  as  against 
strangers.  If  the  judgment  binds  the  de- 
fendant, it  is  not  by  its  own  operation,  even 
with  the  Constitution  behind  It,  but  by  an 
estoppel  arising  out  of  the  defendant's  con- 
tract with  the  plaintiff  and  the  notice  to 
defend.  The  ground  of  decision  in  both 
courts  below  was  that  there  was  no  such 
estoppel,  the  duty  and  responsibility  of 
the  defendant  being  limited  by  the  words 
that  we  have  quoted  from  the  con- 
tract, excluding  any  obligation  other 
than  those  set  forth.  The  decision,  ia 
other  words,  turned  wholly  on  the  coo* 
struction  of  the  contract  as  excluding 
a  liability  over  any  event  that  happened.^ 
Even  if  wrongs*  it  did  not  deny  the  Michi-* 
gan  judgments  their  full  effect,  but  denied 
the  preliminary  relation  between  the  de- 
fendant and  the  party  to  them,  without 
which  the  defendant  remained  a  stranger 
to  them,  in  spite  of  the  notice  to  defend.** 

In  support  of  the  contention  that  the  full 
faith  and  credit  clause  gives  to  this  jud|^ 
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ment  the  effect,  aa  an  estoppel,  which  would 
be  given  to  it  in  New  York,  counsel  have 
cited  the  case  of  Hancock  Nat.  Bank  v. 
Farnum,  176  U.  S.  640,  643,  44  L.  ed.  619, 
621,  20  Sup.  Ct.  Rep.  606,  where  it  is  said 
that  the  '^ocal  effect  must  be  recognized 
everywhere."  But  that  was  said  in  respect 
of  a  Kansas  judgment  in  favor  of  a  credit- 
or of  a  Kansas  corporation,  in  a  suit  by 
the  creditor  in  another  state,  against  a 
stockholder  of  the  Kansas  corporation,  to 
subject  him  to  liability  as  a  shareholder 
to  an  amount  equal  to  his  stock.  But 
under  the  law  of  Kansas  and  the  general 
law  a  stockholder  is  represented  by  the 
corporation  in  all  actions  against  the 
corporation  for  corporate  liabilities.  The 
stockholder  is,  by  the  very  law  of  corpo- 
rate existence,  an  integral  part  of  the 
corporation,  and  is  bound  by  a  Judgment 
against  it  in  respect  of  any  matter  with- 
in the  scope  of  corporate  powers.  See 
Glenn  v.  Liggett,  135  U.  S.  633,  34  L.  ed. 
264,  10  Sup.  Ct.  Rep.  867;  Great  Western 
Teleg.  Co.  v.  Purdy,  162  U.  S.  329,  336, 
40  L.  ed.  986,  090,  16  Sup.  Ct.  Rep.  810. 
In  the  Farnum  Case,  as  in  all  cases  of  that 
class,  there  is  a  privity  in  interest  and  a 
representation  in  law  of  the  stockholder 
by  the  corporation  of  which  he  it  a  mem- 
ber. The  conclusiveness  of  such  a  judg- 
ment aa  binding  each  stockholder  does  not» 
however,  extend  to  matters  in  which  the 
corporation  cannot  be  said  to  represent 
him.  Thus  it  is  said  in  the  Farnum  Case: 
"We  do  not  mean  that  it  is  conclusive 
as  against  any  individual  sued  as  a  stock- 
holder that  he  is  one,  or  if  one,  that  he 
has  not  already  discharged  by  payment 
to  some  other  creditor  of  the  corporation 
the  full  measure  of  his  liability,  or  that  ha 
has  not  claims  against  the  corporation, 
§  or  judgments  against  it,  which  he  may, 
J  in  law  or  equity,* as  any  debtor,  whether 
by  judgment  or  otherwise,  set  off  against  a 
claim  or  judgment,  but  in  other  respects  it 
is  an  adjudication  binding  him.  He  is  so 
far  a  part  of  the  corporation  that  he  is 
represented  by  it  in  the  action  against  it." 
!  There  is  no  parallel  between  the  relation 
of  joint  tort  feasors  and  that  of  a  stock- 
holder to  his  corporation.  In  the  latter 
case,  the  stockholder,  by  the  organic  law  of 
his  corporation,  is  a  member  and  represent- 
ed by  it  so  long  as  it  keeps  within  its 
corporate  powers.  In  the  other  instance 
one  wrongdoer,  when  sued,  does  not  repre- 
sent those  not  sued,  although  they  had  co- 
operated in  the  wrong  and  were  both  lia- 
ble. 

The    conclusion    we    reach    it   that   the 
Massachusetts  oourt  did  not  deny  full  faith 


and   credit   to   the   New   York   Judgment^ 
and  its  decrees  are  therefore  affirmed. 

Mr.  Justice  Hughes  took  no  part  in  th* 
hearing  or  consideration  of  these  cases. 


(226  U.  S.  166.) 

CHICAGO   k   ALTON    RAILRAOD    COM- 
PANY, Plff.  in  Err., 

V. 

NATHANIEL  T.  KIRBY. 

Gabbiebs  (I  32*)  — 'DiscBnnNATioN— Spe* 
GiAii  Service. 

1.  An  undue  and  unreasonable  preference 

forbidden  by  tlie  act  of  February  4,  1887 

(24  Stat,  at  L.  379,  chap.  104,  U.  8.  Comp. 

Stat.  Supp.  1911,  p.  1284),  §§  8,  6,  and  tho 

act  of  February  19,  1903    (32  Stat,  at  U 

847,  chap.   708,  U.  8.   Comp.  Stat.   Supp. 

1911,  p.  1309),  is  accorded  a  shipper  by  a 

special  agreement  by  which  a  carrier  under* 

takes   to  expedite  a  carload  shipment   of 

horses  over  its  own  lines  so  that  it  will 

reach  the  point  of  connection  with  the  next 

carrier  in  time  to  be  carried  by  a  special 

fast  stock  train  leaving  that  point  the  next 

morning,    the    shipper    being   charged    the 

regular    established    joint    through    rates, 

which  made  no  provision  for  sudi  special 

service. 

[Bd.    Note.— For    other    eases,    see    CarrlerSt 
Cent  Dig.  SI  88-85:    Dee.  Dig.  |  32.*] 

Gabbiebs  (S  213* )~Dblat— Breach  or  Il- 
legal GONTBACT. 

2.  A  shipper  cannot  recover  damagea  for 
a  breach  of  the  carrier's  special  agreement 
by  which,  contrary  to  the  act  of  February 
4,  1887,  §§  8,  6,  and  the  act  of  February 
19,  1903,  it  undertook,  for  the  regular  e»- 
tablished  joint  through  rate,  to  expedite  • 
carload  shipment  of  horses  over  its  own 
lines  so  that  it  would  reach  the  point  of 
connection  with  the  next  carrier  in  time  to 
be  carried  by  a  special  fast  stock  train,  al- 
though the  shipper  did  not  see  or  know 
that  the  established  rates  and  schedulei 
made  no  provision  for  such  special  service. 

[Ed.    Note.— For    other    eases,    see    Carrlera, 
Cent.  Dig.  SB  S20-922:    Deo.  Dig.  fi  US.*] 

[No.  226.] 

Argued  April  25,  1912.     Decided  May  27^ 

1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
affirming  a  judgment  of  the  Appellate  Court 
for  the  Third  District,  which  affirmed  a 
judgment  of  the  Circuit  Court  of  Sangamon 
County,  in  that  state,  in  favor  of  plaintiff 
in  an  action  of  assumpsit.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  242  IlL  418,  90  N. 
E.  252. 

The  facta  are  stated  in  the  opinion. 


*ror  other  case*  see  lame  topic  4k  S  numbbb  in  Dec.  4k  Am.  Digi.  1907  to  date,  4k  Rep'r  Indezei 
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Messrs.  Garrard  B.  Winston,  William 
Patten,  and  Silas  H.  Strawn  for  plaintiff 
in  error. 

Messrs.  Albert  Salzenstein  and  James 
M.  Graham  for  defendant  in  error. 

•  Mr.  Justice  livrton  delivered  the  opin- 
ion of  the  court: 

Action  in  assmnpsit  to  recover  dam- 
ages for  the  breach  of  a  special  contract 
for  the  shipment  of  a  carload  of  high-grade 
horses  from  Springfield,  Illinois,  to  New 
York  city.  There  was  a  jury,  verdict  and 
judgment,  which  was  affirmed  by  the  su- 
preme court  of  Illinois.  The  facts  essential 
to  be  here  stated  are  these:  Kirby  was  en- 
gaged in  developing  high-grade  horses,  and 
desired  to  send  a  carload  to  be  sold  at  a 
public  sale  to  be  held  in  Madison  Square 
Garden,  New  York  city.  Several  routes 
were  available,  and  the  published  live- 
stock rates  for  carload  shipments  were  the 
same  by  each  route.  It  was,  however,  de- 
sirable to  send  them  by  the  route  which 
would  insure  their  arrival  in  the  shortest 
time  after  delivery  to  the  carrier. 

The  declaration  in  substance  avers  that 
the  plaintiff  in  error,  knowing  the  anxiety, 
of  the  shipper  for  quick  transportation, 
and  that  the  horses  were  to  enter  the  horse 
sale  to  be  held  late  in  the  month,  did,  on 
January  24,  1906,  contract  and  agree  to 
carry  a  car,  rented  by  defendant  in  error, 
loaded  with  horses,  for  the  consideration  of 
$170.60,  over  its  own  rails  from  Spring- 
field to  Joliet,  Illinois,  and  there  deliver 
so  that  it  would  be  carried  by  a  fast  stock 
train  known  as  the  ''Horse  Special,"  over 
the  M.  C.  Railroad,  through  to  New  York. 
Said  horse  special  was  run  but  three  times 
each  week,  and  was  due  to  leave  Joliet 
the  following  morning.  It  is  then  alleged 
that  the  defendant  in  error,  as  directed 
by  the  railroad  company,  delivered  and  load- 
ed his  horses  on  the  afternoon  of  the  24th; 
but  that  the  company  did  not  promptly 
Scarry  and  deliver  the  same  to  the  said 
S'fast  stock  train  on* the  morning  of  the 
26th,  as  it  had  guaranteed  to  do,  having 
failed  to  make  connection  with  that  train; 
and,  that,  as  a  consequence,  the  car  was 
forwarded  by  a  later  and  much  slower  train, 
and  the  horses  were  delivered  in  New  York 
forty-eight  hours  after  they  would  have 
arrived  had  they  been  carried  by  the  Horse 
Special,  as  the  plaintiff  in  error  under- 
took. As  a  result  of  this  prolonged  trans- 
portation, the  horses  did  not  reach  New 
York  in  time  to  be  put  in  proper  condition 
for  the  horse  sale,  whereby  the  defendant 
in  error  sustained  damages  aggregating 
several  thousand  dollars. 

The  plaintiff  in  error  pleaded  the  general 
issue  and  under  this  presented  certain  de- 


fenses which  we  shall  pass  by,  as  not  con- 
stituting questions  of  law  or  fact  open  to 
review  upon  a  writ  of  error  to  a  state 
court.  ^ 

The  single  Federal  question  arises  upon 
the  validity  of  the  contract  to  so  carry 
these  horses  as  to  deliver  them  at  Joliet, 
to  be  carried  through  to  New  York  by  the 
Horse  Special,  leaving  Joliet  on  the  25th 
of  January. 

That  the  railroad  company  had  establish- 
ed and  published  through  joint  rates  and 
charges  upon  carload  shipments  of  live 
stock  to  New  York  is  not  disputed.  The 
rates  furnished  the  defendant  in  error  were 
the  regularly  published  rates.  Those  rates 
and  schedules  did  not  provide  for  an  ex- 
pedited service,  nor  for  transportation  by 
any  particular  train.  Neither  was  Kirby 
required  to  pay  any  other  or  higher  rate 
for  the  promised  special  service,  by  which 
his  car  was  to  be  carried  so  as  to  be  at- 
tached to  the  fast  stock  special  and  car- 
ried by  it  to  New  York. 

By  the  3d  section  of  the  original  act  of 
1887  (24  Stat,  at  L.  p.  ^9,  chap.  104, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1284), 
it  is  made  unlawful  to  give  any  undue  or 
unreasonable  "preference  or  advantage"  to 
any  particular  person,  or  to  subject  any 
particular  person  to  "any  undue  or  unrea- 
sonable prejudice  or  disadvantage  in  any 
respect  whatever.**  By  the  6th  section  of 
the  same  ac€  it  is  required  that  the  car-e» 
riers  subject  to  the  act  shall  Sprint  and  I* 
keep  for  public  inspection  schedules  show- 
ing the  rates,  charges,  and  classifications, 
"and  any  rules  or  regulations  which  in 
any  wise  change  or  affect  or  determine  any 
part  or  the  aggregate  of  such  aforesaid  rates 
and  fares  and  charges."  The  same  section 
also  provides  as  follows:  "And  when  any 
such  common  carrier  shall  have  established 
and  published  its  rates,  fares,  and  charges 
in  compliance  with  the  provisions  of  this 
section,  it  shall  be  unlawful  for  such  com- 
mon carrier  to  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  the  trans- 
portation of  passengers  or  property,  or 
for  any  services  in  connection  therewith, 
than  is  specified  in  such  published  schedule 
of  rates,  fares,  and  charges  as  may  at 
the  time  be  in  force." 

By  the  act  of  February  19,  1903,  known 
as  the  Elkins  act,  amending  the  act  of 
1887  (32  Stat,  at  L.  p.  847,  chap.  708» 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1309), 
it  is  made  "unlawful  for  any  person,  per- 
sons, or  corporation  to  offer,  grant,  or 
give,  or  to  solicit,  accept,  or  receive,  any 
rebate,  concession,  or  discrimination  in 
respect  of  the  transportation  of  any  prop- 
erty in  interstate  or  foreign  commerce  b^ 
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any  eommoii  carrier  subject  to  said  act  to 
regulate  commerce  and  the  acts  amendatory 
thereto,  whereby  any  such  property  shall, 
by  any  device  whatever,  be  transported  at 
a  less  rate  than  that  named  in  the  tariffs 
published  and  filed  by  such  carrier,  as  is  re- 
quired by  said  act  to  regulate  commerce  and 
the  acts  amendatory  thereto,  or  whereby 
any  other  advantage  is  given  or  discrimi- 
nation is  practised." 

The  implied  agreement  of  a  common  car- 
rier is  to  carry  safely  and  deliver  at  desti- 
nation within  a  reasonable  time.  It  is 
otherwise  when  the  action  is  for  a  breach 
of  a  contract  to  carry  within  a  particular 
time,  or  to  make  a  particular  connection, 
or  to  carry  by  a  particular  train.  The  rail- 
road company,  by  its  contract,  became  lia- 
ble for  the  conseqiience  of  a  failure  to 
« transport  according  to  its  terms.  Evidence 
?of  diligence  would  not  excuse.  If  the* ac- 
tion had  been  for  the  conunon-law  carrier 
liability,  evidence  thai  there  had  been  no 
unreasonable  delay  would  be  an  answer. 
But  the  company,  by  entering  into  an  agree- 
ment for  expediting  the  shipment,  came 
under  a  liability  different  and  more  burden- 
some than  would  exist  to  a  shipper  who 
made  no  such  special  contract. 

For  such  a  special  service  and  higher 
responsibility  it  might  clearly  exact  a 
higher  rate.  But  to  do  so  it  must  make 
and  publish  a  rate  open  to  all.  This  was 
not  done. 

The  shipper,  it  is  also  plain,  was  con- 
tracting for  an  advantage  which  was  not 
extended  to  all  others,  both  In  the  under- 
taking to  carry  so  as  to  give  him  a  particu- 
lar expedited  service,  and  a  remedy  for  de- 
lay not  due  to  negligence. 

An  advantage  accorded  by  special  agree- 
ment which  affects  the  value  of  the  service 
to  the  shipper  and  its  cost  to  the  carrier 
should  be  published  in  the  tariffs;  and  for 
a  breach  of  such  a  contract,  relief  will  be 
denied,  because  its  allowance  without  such 
publication  is  a  violation  of  the  act.  It 
is  also  illegal  because  it  is  an  undue  ad- 
Tantage,  in  that  it  is  not  one  open  to  all 
others  in  the  same  situation. 

In  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  57,  72,  52  L.  ed.  681,  691,  28 
fiup.  Ct.  Bep.  428,  Mr.  Justice  Day,  dealing 
with  a  violation  of  the  act  by  carrying  out 
«  contract  for  a  rate  after  the  rate  had 
been  changed  by  publication  of  a  higher 
rate,  said: 

"The  Elkins  act  proceeded  upon  broad 
lines  and  was  evidently  intended  to  effee- 
iuate  the  purpose  of  Congress  to  require 
that  all  shippers  should  be  treated  alike, 
and  that  the  only  rate  charged  to  any 
shipper  for  the  same  service  under  the 
same  conditions  should  be  the  one  estab* 


lished,  published,  and  posted  as  required 
by  law.  It  is  not  so  much  the  particular 
form  by  which  or  the  motive  for  which  this 
purpose  was  accomplished,  but  the  inten- 
tion was  to  prohibit  any  and  all  means 
that  might  be  resorted  to  to  obtain  or 
receive  concessions  and  rebates  from  the 
fixed  rates,  duly  posted  and  published."  9 
*The  broad  purpose  of  the  commerce  act  I* 
was  to  compel  the  establishment  of  rea- 
sonable rates  and  the  uniform  applica- 
tion. That  purpose  would  be  defeated  if 
sanction  be  given  to  a  special  contract  by 
which  any  such  advantage  is  given  to  a 
particular  shipper  as  that  contracted  for 
by  the  defendant  in  error.  To  guarantee  a 
particular  connection  and  transportation 
by  a  particular  train  was  to  give  an  ad- 
vantage or  preference  not  open  to  all,  and 
not  provided  for  in  the  published  tariffs. 
The  general  scope  and  purpose  of  the  act 
is  so  clearly  pointed  out  in  New  York, 
N.  H.  &  H.  B.  Co.  V.  Interstate  Commercs 
Commission,  200  U.  S.  361,  391,  50  L.  ed. 
515,  521,  26  Sup.  Ci.  Bep.  272,  and  in 
Texas  ft  P.  B.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  L.  ed.  553,  27  Sup. 
Ct.  Bep.  350,  9  Ann.  Cas.  1075,  as  to  need 
no  reiteration. 

That  the  defendant  in  error  did  not  see 
and  did  not  know  that  the  published  rates 
and  schedules  made  no  provision  for  ths 
service  he  contracted  for  is  no  defense. 
For  the  purposes  of  the  present  question 
he  is  presumed  to  have  known.  The  rates 
were  published  and  accessible,  and,  how- 
ever difficult  to  understand,  he  must  be 
taken   to   have   contracted   for   an   advan* 

tage  not  open  to  others.  Texas  &  P.  B. 
Co.  Y.  Mugg,  202  U.  S.  242,  60  L.  ed.  1011, 
26  Sup.  Ci.  Bep.  628. 

The  claim  that  the  defendant  in  error 
may  recover  upon  the  carrier  contract^ 
stripped  of  the  illegality,  under  Merchants' 
Cotton  Press  &  Storage  Co.  y.  Insnranos 
Co.  of  N.  A.  151  U.  S.  368,  38  L.  ed.  195, 
4  Inters.  Com.  Bep.  499,  14  Sup.  CI  Bep. 
367,  is  not  presented  by  this  record.  The 
declaration  counted  only  upon  the  broach 
of  a  special  contract  which  was  lUegaL 
There  was  no  count  based  upon  the  car- 
rier's liability  for  negligence  in  not  prompt- 
ly shipping  and  delivering.  The  judgment 
was  rested  upon  the  damages  resulting 
from  the  breach  of  the  special  contract,  and 
not  at  all  upon  the  liability  of  the  car- 
rier otherwise. 

For  the  error  in  not  holding  the  special 
contract  invalid  under  the  interstate  com- 
merce act,  the  judgment  must  be  reversed 
and  the  case  remanded  for  such  further 
proceedings  as  are  not  inconsistent  with 
this  opinion. 
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(226  U.  8.  167.) 

CHESTER  S.  JORDAN,  Plff.  in  Err., 

▼. 

COMMONWEALTH  OF  MASSACHU- 

SETTS. 

Constitution Aii  Law  (§  266*)— Due  Proc- 
ess OF  Law  —  Fbocedubs  —  BusDEN  of 
Proof. 

One  convicted  of  crime  in  a  state  court 
is  not  denied  due  process  of  law  because, 
on  the  motion  for  a  new  trial,  based  upon 
the  suggestion  of  the  insanity  of  a  juror, 
the  state,  conformably  to  the  local  law,  was 
only  required  to  establish  the  sanity  of  the 
juror  by  a  fair  preponderance  of  the  evi- 
dence, and  not  beyond  a  reasonable  doubt. 
[Ed.  Note.— For  other  cases,  see  ConRtftiitlonal 
Law,  Cent  Dig.  S  766;    Dec.  Dig.  fi  266.*] 

[No.  619.] 

Argued  April  16,  1912.     Decided  May  27, 

1912. 

IN  ERROR  to  the  Superior  Court  of  the 
Commonwealth  of  Massachusetts  to  re- 
view a  conviction  of  murder  affirmed  by  the 
Supreme  Judicial  Court  of  that  state.  Af- 
firmed. 

See  same  case  below  in  Supreme  Judicial 
Court,  207  Mass.  259,  93  N.  B.  809. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  Thad  Smith,  Harrey 
H.  Pratt,  Jeremiah  S.  Sullivan,  and 
Charles  W.  Bartlett  for  plaintiff  in  error. 

Mr.  James  M.  Swift,  Attorney  General 
of  Massachusetts,  and  Mr.  Walter  A.  Pow- 
ers, Assistant  Attorney  General,  for  defend- 
^ant  in  error. 

•  *Mr.  Justice  Imrton  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  convicted  of 
the  crime  of  murder  in  the  first  degree 
and  sentenced  to  death,  and  the  judgment 
Swas  affirmed  by  the  supreme  judicial  court 
S*of  the  commonwealth  of  Massachusetts. 
The  case  is  brought  here  upon  a  single 
question;  namely,  that  the  plaintiff  in  error 
has  been  denied  due  process  of  law  under 
the  14th  Amendment,  because  he  was  tried 
by  a  jury  which  included  one  Willis  A. 
White,  concerning  whose  sanity  it  is  said 
there  existed  reasonable  doubt. 

The  jury  had  been  selected  in  the  usual 
way,  and  White  had  been  accepted  without 
knowledge  by  the  state  or  the  defendant 
of  any  question  concerning  his  mental  fit- 
ness. It  was  impaneled  on  April  20,  1909. 
On  May  4  it  was  charged,  and  on  the 
same  day  returned  a  verdict.  On  May  10, 
a  motion  for  a  new  trial  was  made,  based 
upon  the  suggestion  by  counsel  for  the  pris- 
oner thnt  the  juror  White,  during  the  hear- 
ing and  at  the  time  the  verdict  was  agreed 
upon,  was  insane  and  incompetent  to  par- 
ticipate as  a  juror.    The  motion  was  heard 


by  two  of  the  trial  justices  of  the  superior 
court,  and  much  oral  evidence  bearing  upon 
the  sanity  of  the  juror  wa«  introduced,  all 
of  which  has  been  preserved  by  a  bill  of 
exceptions.  At  the  conclusion  of  the  evi- 
dence the  prisoner  presented  no  less  than 
seventy-two  requests  for  rulings  and  find- 
ings, made  part  of  the  record.  The  court 
found  and  ruled  as  follows: 

"We  find  by  a  fair  preponderance  of  all 
the  evidence  as  a  fact  that  the  juror  Willis 
A.  White  was  of  sufficient  mental  capacity 
during  the  entire  trial  of  Chester  S.  Jor- 
dan until  after  the  verdict  was  returned, 
to  intelligently  consider  the  evidence,  ap- 
preciate the  arguments  of  counsel,  the  rul- 
ings of  law,  the  charge  of  the  court,  and 
to  arrive  at  a  rational  conclusion,  and 
therefore  we  deny  the  motion. 

"Having  found  the  above  fact,  we  deem 
it  unnecessary  to  consider  the  requests  for 
rulings."     [207  Mass.  274,  93  N.  E.  809.] 

The  numerous  requests  for  rulings  and 
special  findings  all  relate  to  the  burden  d 
proof  and  the  rules  for  the  weighing  of  evi- 
dence upon  the  issues  presented.  ^ 

The  supreme  judicial  court,  after  a  eon-fc- 
sideration  of^the  evidence  upon  which  this* 
finding  was  based,  ruled  that  it  could  not 
be  said  that  there  was  not  evidence  war^ 
ranting  the  conclusion  of  the  trial  judges. 

We  shall  assume  that  both  the  trial 
court  and  the  supreme  judicial  court  have 
sustained  the  verdict  of  the  jury  because 
they  were  of  opinion  that  it  was  not  es- 
sential that  the  sanity  of  the  juror  under 
the  circumstances  of  this  case  should  be 
established  by  more  than  a  fair  preponder- 
ance of  the  evidence.  The  insistence  is  that 
thereby  the  constitutional  guaranty  of  due 
process  of  law,  found  in  the  14th  Amend- 
ment, has  been  violated. 

That  the  procedure  in  this  case  was  in 
conformity  with  the  Constitution  and  law 
of  Massachusetts  is  determined  by  the  judg- 
ment and  opinion  of  the  supreme  judicial 
court. 

Subject  to  the  requirement  of  due  process 
of  law,  the  states  are  under  no  restriction 
as  to  their  method  of  procedure  in  the 
administration  of  public  justice.  That  the 
court  had  jurisdiction  and  that  there  was 
a  full  hearing  upon  the  issue  made  by  the 
suggestion  of  the  insanity  of  the  juror  if 
not  questioned.  "Subject  to  these  two 
fundamental  conditions,  which  seem  to  be 
universally  prescribed  in  all  systems  of  law, 
.  .  .  this  court  has,  up  to  this  time, 
sustained  all  state  laws,  statutory  or  ju- 
dicially declared,  regulating  procedure,  evi- 
dence, and  methods  of  trial,  and  held  them 
to  be  consistent  with  due  process  of  law." 
Twining  v.  New  Jersey,  211  U.  S.  78,  111, 
63  L.  ed.  77,  111,  29  Sup.  Ct.  Rep.  14. 
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In  Allen  ▼.  Georgia,  166  U.  8.  138,  140. 
41  L.  ed.  949,  950,  17  Sup.  Ct  Rep.  525, 
it  is  said: 

''Without  attempting  to  define  exactly 
in  what  due  process  of  law  consists,  it  is 
sufficient  to  say  that,  if  the  supreme  court 
of  a  state  has  acted  in  consonance  with 
the  constitutional  laws  of  a  state  and  its 
own  procedure,  it  could  only  be  in  very  ex- 
ceptional circumstances  that  this  court 
would  feel  justified  in  saying  that  there 
had  been  a  failure  of  due  legal  process. 
I*  We  might  ourselves  have  pursued  a  differ- 
•'ent  course  in  this  case,  but  that  is  nol*the 
test.  The  plaintiff  in  error  must  have  been 
deprived  of  one  of  those  fundamental 
rights,  the  observance  of  which  is  indis- 
pensable to  the  liberty  of  the  citizen,  to 
justify  our  interference." 

In  Felts  V.  Murphy,  201  U.  8.  123,  60 
L.  ed.  689,  26  Sup.  Ct.  Rep.  366,  it  appeared 
that  a  deaf  person  was  tried  and  convicted 
of  murder.  It  was  claimed  that  he  had 
been  denied  due  process  of  law  because  he 
had  not  heard  a  word  of  the  evidence,  and 
that  the  evidence  should  have  been  re- 
peated to  him  through  an  ear  trumpet,  al- 
though it  was  not  clear  that  he  could  have 
been  made  to  understand  by  that  means. 
After  saying  that  the  state  court  had  juris- 
diction of  the  person  and  of  the  subject- 
matter,  this  court  said: 

"The  appellant  was  not  deprived  of  his 
liberty  without  due  process  of  law  by  the 
manner  in  which  he  was  tried,  so  as  to 
violate  the  provisions  of  the  14th  Amend- 
ment to  the  Federal  Constitution.  That 
Amendment,  it  has  been  said  by  this  court, 
'did  not  radically  change  the  whole  theory 
of  the  relations  of  the  state  and  Federal 
governments  to  each  other  and  of  both  gov- 
ernments to  the  people.'  Re  Kemmler,  136 
U.  S.  436,  448,  34  L.  ed.  519,  524,  10  Sup. 
Ct.  Rep.  930;  Brown  v.  New  Jersey,  175 
U.  S.  172,  175,  44  L.  ed.  119,  120,  20  Sup. 
Ct.  Rep.  77. 

"We  are  unable  to  see  how  jurisdiction 
was  lost  in  tbi.':  case  by  the  manner  of  trial. 
The  accused  was  compos  menttM,  No  claim 
to  the  contrary  is  made.  He  knew  he  was 
being  tried  on  account  of  the  killing  of 
the  deceased.  He  had  counsel  and  under- 
stood the  fact  that  he  was  on  trial  on  the 
indictment  mentioned,  but  he  did  not  hear 
the  evidence.  He  made  no  objection,  asked 
for  nothing,  and  permitted  his  counsel  to 
take  his  own  course.  We  see  no  loss  of 
jurisdiction  In  all  this  and  no  absence  of 
due  process  of  law.  It  is  to  be  regretted 
that  the  testimony  was  not  read  or  re- 
peated to  him.  But  that  omission  did  not 
affect  the  jurisdiction  of  the  court." 
In  Louisville  &  N.  R.  Co.  v.  Schmidt,  177 


U.  S.  230,  236,  44  L.  ed.  747,  760,  20  Sup.^ 
Ct  Rep.  620,  it  was  said:  S 

*  "It  is  no  longer  open  to  eontention  that* 
the  due  process  clause  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States  does  not  control  mere  forms  of  pro- 
cedure in  state  courts  or  regulate  practice 
therein.  All  its  requirements  are  complied 
with,  provided  in  the  proceedings  which 
are  claimed  not  to  have  been  due  process 
of  law  the  person  condemned  has  had  suf- 
ficient notice,  and  adequate  opportunity 
has  been  afforded  him  to  defend.  Iowa  C. 
R.  Co.  V.  Iowa,  160  U.  S.  389,  40  L.  ed.  467, 
16  Sup.  Ct  Rep.  344;  Wilson  y.  North 
Carolina,  169  U.  S.  586,  42  L.  ed.  865,  18 
Sup.  Ct  Rep.  435. 

Due  process  implies  a  tribunal  both  im- 
partial and  mentally  competent  to  afford 
a  hearing.  But  to  say  that  due  process  is 
denied  when  a  competent  state  court  ro- 
fuses  to  set  aside  the  verdict  of  a  jury  be- 
cause the  sanity  of  one  of  its  members  was 
established  by  only  a  preponderance  of  evi- 
dence would  be  to  enforce  an  exaction  un- 
known to  the  precedents  of  the  past^  and 
an  interference  with  the  discretion  and 
power  of  the  state  not  justified  by  the  de- 
mands of  justice,  nor  recognized  by  any 
definition  of  due  process. 

In  criminal  eases  due  process  of  law  it 
not  denied  by  a  state  law  which  dispense* 
with  a  grand  jury  indictment  and  permits 
prosecution  upon  information,  nor  by  a  law 
which  dispenses  with  the  necessity  of  a  Jury 
of  twelve,  or  unanimity  in  the  verdict  In- 
deed, the  requirement  of  due  process  does 
not  deprive  a  state  of  the  power  to  dispense 
with  jury  trial  altogether.  Hurtado  t. 
California,  110  U.  S.  616,  28  L.  ed.  232,  4 
Sup.  Ct  Rep.  Ill,  292;  Maxwell  v.  Dow, 
176  U.  S.  581,  44  L.  ed.  697,  20  Sup.  Ct 
Rep.  448,  494.  When  the  essential  elements 
of  a  court  having  jurisdiction  in  which  an 
opportunity  for  a  hearing  is  afforded  aro 
present,  the  power  of  a  state  over  its  metli* 
ods  of  procedure  is  substantially  unre* 
stricted  by  the  due  process  clause  of  the 
Constitution. 

Touching  the  power  of  the  states  over 
their  procedure  for  the  administration  of 
their  police  power,  Mr.  Justice  Moody,  in 
Twining  ▼.  New  Jersey,  cited  above,  saidrjT 

*  "Tlie  power  of  their  people  ought  not  toS* 
be  fettered,  their  sense  of  responsibility 
lessened,  and  their  capacity  for  sober  and 
restrained  self-government  weakened  by 
forced  construction  of  the  Federal  Consti* 
tution.  If  the  people  of  New  Jersey  are 
not  content  with  the  law  as  declared  in  re- 
peated decisions  of  their  courts,  the  remedy 
is  in  their  own  hands." 

The  proceeding  here  in  question  was  in 
absolute  conformity  to  the  Massachusetts 
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law  of  criminal  procedure,  and  no  funda- 
mental principle  of  justice  was  violated  by 
a  determination  of  the  mental  capacity  of 
the  juror  by  a  preponderance  of  the  evi- 
dence. Neither  is  there  any  established 
rule  of  the  common  law  inconsistent  with 
the  practice  adopted  in  this  case.  There 
are  many  decisions  in  accord  with  the 
Massachusetts  view  of  the  law,  among  them 
being:  State  v.  Scott,  8  N.  C.  (1  Hawks) 
24;  Burik  v.  Dundee  Woolen  Co.  66  N.  J. 
1m  420,  49  Atl.  442;  State  v.  Howard,  118 
Mo.  127,  24  S.  W.  41;  Surlea  v.  State,  89 
Ga.  167,  16  S.  E.  38. 

In  Hogshead  v.  State,  6  Humph.  69,  the 
supreme  court  of  Tennessee  held  that  the 
trial  court  erred  in  not  granting  a  new  trial 
when  it  appeared  "probable"  that  a  juror 
was  insane.  But  in  Tennessee  the  denial 
of  a  new  trial  is  assignable  as  error  and 
reversible  upon  writ  of  error. 

Our  conclusion  is  that  the  plaintiff  in 
error  has  not  been  denied  due  process  of 
law,  and  the  judgment  is  affirmed. 

Mr.  Justice  Pitney  took  no  part  in  the 
hearing  or  consideration  of  this  ease. 


RAILROAD 


(225  U.  8.  lOL) 

COMMISSION 
Appt, 


OF     OHIO, 


V. 


B.  A.  WORTHINGTON,  Receiver  of  th« 
Wheeling  &  Lake  Erie  Railroad  Com- 
pany. 

GOUBTB  (S  405*)— ClBCTTIT  COUBT  OF  AP- 
PEALS —  DiVBBSB  Citizbnshif^Fedbbajl 
QuBsnoN. 

1.  An  appeal  lies  to  the  appropriate  Fed- 
eral circuit  court  of  appeals  from  a  final 
decree  of  a  circuit  court  in  a  suit  in  which 
jurisdiction  was  invoked  both  because  the 
case  was  ancillary  to  a  receivership  suit 
which  depended  upon  diverse  citizenship, 
and  upon  grounds  which  involved  alleged 
infractions  of  the  Federal  Constitution  and 
rights  secured  thereby  which  might  have 
warranted  a  direct  appeal  to  the  Federal 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  dent. 
Dig.  85  1097-1103 ;    Dec  Dig.  9  405.*] 

CouBTS  (§  382*)— Appeal  fbom  Cibcuit 
Court  op  Appeals  —  Jubisdiction  Be- 
low. 

2.  The  jurisdiction  of  a  Federal  circuit 
court  of  a  suit  brought  hj  the  receiver  of 
a  railway  company  appointed  in  another 
suit  in  that  court,  by  which  he  seeks  to  en- 
join the  enforcement  of  an  order  of  a  state 
railroad  commission,  regulating  freight 
rates,  as  interfering  with  interstate  com- 
merce, as  depriving  the  owners  of  the  re- 
ceivership estate  of  their  property  without 
due  process  of  law  and  without  compensa- 
tion, and  as  denying  them  the  equal  pro- 
tection of  the  laws,  was  not  dependent  en- 
tirely upon  diverse  citizenship,  within  the 
meaning  of  the  act  of  March  3,  1891   (26 


Stat,  at  L.  828,  chap.  517,  U.  S.  Comp. 

Stat.  1901,  p.  550),  making  the  decrees  of 

the  circuit  courts  of  appeals  final  in  sadi 

eases. 

[Ed.  Note.— Por  other  cases,  see  Courts,  Oeat 
Dfg.  5§  1019,  1020;    Dec.  Dig.  |  882,*] 

Commebcb    (8  34*)— State  Regulatioit^ 

Rates— Lake-Caboo  Coal. 

3.  An  unconstitutional  attempt  directly 
to  regulate  and  control  interstate  com- 
merce is  made  by  an  order  of  the  Ohio 
Railroad  Commission  establishing  a  freight 
rate  on  "lake-cargo  coal"  billed  from  Ohio 
coal  fields  to  Ohio  ports  on  Lake  Erie, 
where  such  rate  is  applicable  only  to  such 
coal  as  is  in  fact  placed  upon  vessels  at 
those  ports  for  carriage  to  points  outside 
the  state,  and  covers  the  actual  placing  of 
such  coal  upon  the  vessels,  and  the  trim- 
ming or  distributing  of  it  in  the  holds  so 
that  the  vessels  may  safely  proceed  on  their 
interstate  journey. 

[Bd.    Note.— For  other   cases,   see   Commerce. 
Cent.  Dig.  IS  M,  83;    D«s.  Dl?!  S4.^]  ^ 

[Nos.  776  and  606.] 

Argued  April   16   and  16,  1912.     Decided 

May  27,  1912. 


APPEAL  from,  and  PETITION  for  » 
Writ  of  Certiorari  to,  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  th» 
Northern  District  of  Ohio,  Eastern  Divl> 
sion,  enjoining  the  enforcement  of  an  order 
of  the  Ohio  Railroad  Commission,  fixing  « 
rate  on  lake-cargo  coal.  Affirmed  on  ap- 
peal; petition  for  Writ  of  Certiorari  de- 
nied.   Also  an 

APPEAL  from  the  United  States  Cireuit 
Court  for  the  Northern  District  of 
Ohio,  Eastern  Division,  to  review  the  de- 
cree of  that  court.     Dismissed. 

See  same  ease  below,  110  C.  C.  A«  86,  187 
Fed.  966. 

The  facts  are  stated  in  the  opinion. 

Mr.  Timothy  S.  Hogan,  Attorney  General 
of  Ohio,  and  Messrs.  T.  H.  HogfleC(» 
Charles  C.  Marshall,  and  Frank  Davis,  Jr., 
for  appellant. 

Messrs.  W.  M.  Duncan  and  William  B« 
Sander^  for  appellee. 

e 
*Mr.  Justice  Day  delivered  the  opinion  ofl* 
the  court: 

The  case  originated  in  a  bill  filed  In 
the  United  States  circuit  court  for  the 
northern  district  of  Ohio,  eastern  division, 
against  the  Railroad  Commission  of  Ohioe 
and*«ther  parties,  to  enjoin  the  enforcement* 
of  an  order  of  the  conunission,  fixing  and 
establishing  a  rate  of  70  cents  a  ton  on 
what  is  called  'lake-cargo  coal,"  transported 
from  the  No.  8  coal  field,  in  eastern  Ohio, 
to  the  ports  of  Huron  and  Cleveland,  Ohio^ 
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on  Lake  Erie,  for  carriage  thence  by  lake 
Tessela.  A  permanent  injunction  was 
granted  in  the  circuit  court  against  the 
enforcement  of  the  rate,  on  the  ground 
that  it  was  a  regulation  of  interstate  com- 
merce. An  appeal  was  taken  to  the  circuit 
court  of  appeals  for  the  sixth  circuit,  and 
that  court  affirmed  the  decree  of  the  circuit 
court  110  C.  C.  A.  85,  187  Fed.  965. 
From  the  decree  of  the  circuit  court  of 
appeals  an  appeal  was  taken  to  this  court. 
An  appeal  was  also  prayed  and  allowed 
from  the  circuit  court  directly  to  this  court, 
being  case  No.  605  on  the  docket  of  this 
term,  which  is  submitted  with  the  present 
case.  A  petition  for  a  writ  of  certiorari 
to  review  the  decree  of  the  circuit  court  of 
appeals  has  also  been  filed  and  submitted 
upon  briefs. 

The  first  question  to  be  dealt  with  is 
one  of  jurisdiction.  The  question  of  the 
jurisdiction  of  the  circuit  court  of  appeals 
was  raised  and  decided  in  that  court,  which 
held  that  It  had  jurisdiction  of  the  case, 
also  intimating  that  there  were  grounds 
of  jurisdiction  which  might  have  warranted 
a  direct  appeal  to  this  court,  and  that 
court  •  allowed  the  present  appeal  to  this 
oourt. 

The  argument  that  the  jurisdiction  of  the 
circuit  court  of  appeals  is  final  is  based 
upon  the  contention  that,  as  Worthington, 
the  complainant  in  the  present  case,  was 
appointed  receiver  of  the  Wheeling  &  Lake 
Erie  Railroad  Company  in  a  suit  in  equity 
in  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Ohio,  eastern 
division,  wherein  jurisdiction  depended  up* 
an  diversity  of  citizenship,  and  since  the 
jurisdiction  to  entertain  an  appeal  in  an 
^ancillary  proceeding  is  that  of  the  origi- 
Onal  case,  therefore,  under  the  circuit  court 
•  of  appeals  act,*  the  decree  of  the  court  of 
appeals  is  final.  It  is  undoubtedly  true 
that  in  cases  of  intervention  in  foreclosure 
suits,  where  jurisdiction  depends  upon  di- 
verse citizenship,  jurisdiction  of  the  in- 
tervening petition  is  determined  by  that 
of  the  original  case.  It  is  equally  true 
that  petitions  in  original  proceedings  to 
enforce  rights  and  to  protect  the  exercise 
of  the  jurisdiction  of  the  court  take  their 
jurisdiction  from  that  of  the  original  case 
(St.  Louis,  K.  C.  &  C.  R.  Go.  v.  Wabash 
R.  Co.  217  U.  S.  247,  64  L.  ed.  762,  30 
Sup.  Ct.  Rep.  610),  and  the  many  previous 
cases  in  this  court  therein  cited. 

An  examination  of  the  bill  in  this  case, 
which  was  filed  under  the  authority  of  the 
circuit  court,  shows  that  the  order  of  the 
commission  was  attacked,  not  only  upon 
the  ground  that  its  findings  were  alleged 
to  be  unsupported  by  the  testimony  and 
to   have   been    made    upon    improper   con- 


sideration of  the  facts,  but  also  because 
the  order  affected  and  interfered  with  in- 
terstate commerce,  in  which  the  complain- 
ant was  engaged  and  over  which  the  Rail- 
road Commission  of  Ohio  had  no  authority 
because  of  the  commerce  clause  of  the 
Federal  Constitution.  It  further  was  al- 
leged that  the  owners  of  the  property  con- 
stituting the  receivership  estate  would  be  de- 
prived thereof  without  due  process  of  law; 
that  they  would  be  denied  the  equal  protec- 
tion of  the  laws,  and  that  their  property 
would  be  taken  without  compensation.  It 
thus  appears  that  jurisdiction  was  invoked, 
not  only  because  the  present  case  is  ancil- 
lary to  the  receivership  suit,  which  depended 
upon  diverse  citizenship,  but  upon  groandi 
which  involve  alleged  infractions  of  the 
Federal  Constitution  and  rights  secured 
thereby.  The  case  was  therefore  one  which 
might  have  been  taken  to  the  circuit  court 
of  appeals,  and  the  fact  that  It  involved 
grounds  which  might  have  warranted  a 
direct  appeal  to  this  court  did  not  deprive 
the  circuit  court  of  appeals  of  jurisdiction. 
American  Sugar  Ref.  Co.  v«  New  Orleans, 
181  U.  S.  277,  45  L.  ed.  859,  21  Sup. 
Ct.  Rep.  646;  Macfadden  v.  United  States, 
213  U.  S.  288,  63  L.  ed.  801,  29  Sup.^ 
Ct.  Rep.  490.  e 

*  The  question,  then.  Is :  Is  this  one  of  • 
the  cases  made  final  in  the  circuit  court 
of  appeals  by  the  act  creating  that  court? 
The  6th  section  of  that  act  provides  that 
the  judgment  of  the  circuit  court  of  ap- 
peals' "shall  be  final  in  all  cases  in  which 
the  jurisdiction  is  dependent  entirely  upon 
the  opposite  parties  to  the  suit  or  contro- 
versy being  aliens  and  citizens  of  the 
United  States  or  citizens  of  different 
states;  also  in  all  cases  arising  under  the 
patent  laws,  under  the  revenue  laws,  and 
under  the  criminal  laws,  and  in  admiralty 
cases."  [26  Stat,  at  L.  828,  chap.  617, 
U.  S.  Comp.  Stat  1001,  p.  650.]  In  all 
other  cases  there  is  a  right  of  review  by 
this  court  if  the  matter  in  controversy 
exceeds  $1,000.  It  is  averred  in  the  bill 
and  admitted  in  the  answer  that  the 
amount  in  dispute  exceeds  in  value  the 
sum  of  $5,000.  The  case  is  therefore  one 
not  made  final  in  the  circuit  court  of  ap- 
peals, and  the  appeal  to  this  court  was 
properly  allowed.  Spreckels  Sugar  Ref.  Co. 
V.  McClain,  192  U.  S.  897,  48  L.  ed.  496, 
24  Sup.  Ct.  Rep.  876;  Macfadden  v.  United 
States,  213  U.  S.  288,  294,  63  L.  ed.  801, 
802,  29  Sup.  Ct.  Rep.  490;  Standard  Paint 
Co.  V.  Trinidad  Asphalt  Mfg.  Co.  220  U. 
S.  446,  460,  66  L.  ed.  636,  643,  31  Sup.  Ct 
Rep.  456. 

Case  No.  606  is  dismissed  and  the  peti- 
tion for  writ  of  certiorari  is  denied. 

Coming  now  to  the  merits  of  the 
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the  circuit  court  found  the  facts  to  be  as 
follows: 

"It  appears  that  bituminous  coal,  such 
as  Ts  mined  in  the  No.  8  district,  is  classi- 
fied by  the  complainant,  for  tariff  pur- 
poses, as  (a)  railway  fuel,  being  coal  sold 
to  railroad  companies;  (b)  lake-cargo  coal, 
that  is,  coal  intended  for  shipment  by  lake 
to  points  in  the  northwest;  and  (c)  com- 
mercial coal,  comprising  coal  for  commer- 
cial and  domestic  use,  not  included  in  the 
first  two  classes. 

"The  No.  8  coal  district  of  Ohio  is  situ- 
ated in  Jefferson,  Harrison,  and  Belmont 
counties,  and  the  members  of  the  Pittsburg 
Vein  Operators'  Association  of  Ohio  are 
interested  in  mining  coal  in  that  district 
oThe  traffic  is  large,  about  400,000  tons  of 
•  lake-cargo  coal  being  shipped  oyer* the  com- 
plainant's railroad  from  that  district  in 
1909,  and  transhipped  by  vessel  to  points 
in  the  northwest. 

"At  and  prior  to  the  time  of  the  com- 
plaint being  lodged  with  the  Railroad  Com- 
mission by  the  Operators'  Association,  the 
tariff  rate  in  force  on  the  complainant's 
railroad  on  lake-cargo  coal  from  the  No. 
8  district  to  Huron  and  Cleveland,  Ohio, 
f.  o.  b.  vessel,  was  90  cents  per  ton.  The 
rate  covers,  in  addition  to  the  rail  trans- 
portation, the  service  of  unloading  the  coal 
from  the  cars  into  vessels  and  trimming  it 
in  the  holds  of  the  vessels,  so  that  they  can 
•afely  proceed. 

'The  rate  on  commercial  coal  to  Huron 
or  Cleveland  is  $1  per  ton. 

"The  vessels  for  lake-cargo  coal  are  gen- 
erally furnished  by  the  operators,  but  the 
eoal  is  sometimes  sold  f.  o.  b.  vessel,  the 
title  to  the  coal  in  that  case  passing  to 
the  purchaser  upon  being  properly  loaded 
into  the  vessel. 

"The  coal  in  question  is  shipped  from 
the  mines  to  Huron  or  Cleveland,  princi- 
pally Huron,  where  the  complainant  has 
large  dock  facilities  and  expensive  ma^ 
ehinery  and  appliances  for  unloading  coal 
into  vessels,  during  the  season  of  navi- 
gation, simply  marked  'Lake  coal,'  con- 
signed to  the  operator,  or  to  some  office 
employee  whose  name  is  used  as  a  mere 
matter  of  convenience  for  the  purpose  of 
designating  a  particular  grade  of  eoal. 
The  operator  notifies  the  railroad  that  at  a 
certain  time  a  vessel  will  be  at  Huron  to 
load  so  many  tons  of  a  particular  gprade 
of  coal.  The  railroad  then  picks  up  such 
cars  of  the  operator's  coal  as  are  necessary 
to  fill  the  cargo,  and  moves  them  onto  the 
dock  alongside  of  the  vessel,  loads  the  ves- 
sel, trims  or  distributes  the  coal  properly 
in  her  hold,  and  furnishes  the  shipper  with 
a  cargo  statement  showing  the  car  num- 
bers and  weights  and  total  tons  of  coal  in 


the  vessel,  on  which  information  the  bill 
of  lading  for  the  vessel  shipment  is  made 
out. 

"It   appears  that  all   the   coal    shipped  o 
at  the  lake-cargo*  rate  remains  on  the  cars  HI* 
of  the  complainant  until  unloaded  into  a 
vessel,  unless  it  should  be  diverted  en  route 
and  devoted  to  some  other  purpose,  but  in 
that  case  the  lake-cargo  rate  does  not  apply. 
For  instance,  if  it  should  be  diverted  to 
commercial  use  at  Huron,  the  rate  on  com- 
mercial coal,  which  is  $1  a  ton,  would  gov- . 
em. 

"There  is  testimony  to  the  effect  that 
when  the  coal  leaves  the  times  it  is  not 
known  in  what  vessel  it  will  be  loaded, 
nor  to  what  particular  ultimate  destina?. 
tion  it  will  go;  and  that  sometimes  such 
coal  is  sold  and  vessels  arranged  for  after 
the  coal  is  at  Huron,  but  it  is  subject  to. 
demurrage  charge  if  it  remains  on  the 
cars  beyond  a  specified  time. 

"All  coal  thus  loaded  in  vessels  is,  and 
must  practically  be,  carried  to  points  ia 
other  states — or  to  Canada.  The  lake 
ports  in  Ohio  receive  coal  by  rail  from  in- 
terior points,  but  not  by  boat  from  other 
Ohio  ports.  It  might  be  that  a  quantity 
of  eoal,  BO  small  as  to  be  negligible,  ia 
unloaded  on  one  of  the  Ohio  islands  in 
Lake  Erie,  but  no  substantial  importance 
is  claimed  for  this  cireumstanoe  nor  could 
be  given  to  it.** 

This  finding  of  fact  was  practically  ap- 
proved and  adopted  in  the  circuit  court 
of  appeals,  and  we  have  no  occasion  to  dis- 
sent from  its  correctnese. 

The  question  thus  presented  is:  Was  the 
Railroad  Commission  of  Ohio  authorised 
to  put  in  force  the  rate  in  question  as  to 
lake-cargo  eoalf  It  is  not  necessary  to 
review  the  cases  in  this  court  which  have 
settled  beyond  peradventure  that  the  na- 
tional government  has  exclusive  author- 
ity to  regulate  interstate  commerce  under 
the  Constitution  of  the  United  States;  nor 
to  do  more  than  reaffirm  the  equally  well- 
settled  proposition  that  over  interstate 
conunerce  transportation  rates  the  state 
has  no  jurisdiction,  and  that  an  attempt 
to  regulate  such  rates  by  the  state  or  under 
its  authority  is  void.  Louisville  ft  N.  R. 
Co.  V.  Eubank,  184  U.  S.  27,  46  L.  ed.S 
416,  22  Sup.  Ct.  Rep.  277.  *  And  an  order* 
made  by  a  state  commission  under  assumed 
authority  of  the  state,  which  directly  bur- 
dens or  regulates  interstate  commerce,  will 
be  enjoined.  McNeill  v.  Southern  R  Co. 
202  U.  S.  643,  60  li.  ed.  1142,  26  Sup.  Ct. 
Rep.  722. 

The  question  is,  then,  one  of  fact.  Does 
the  transportation  which  the  rate  pre- 
scribed  by    the   Railroad    Commission   of 
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OUo    eoTert    oonstitute     interstate     com- 
merce f 

It  is  true  that  the   shipper  transports 
the  coal  ordinarily  upon  bills  of  lading  to 
himself,  or  to  another  for  himself,  at  Huron 
on   Lake   Erie.    The   so-called   "lake-cargo 
coal"  is  necessarily  shipped  beyond  Huron. 
If  it  stops  there,  another  and  higher  rate 
applies.     Practically   all   of   it   is   put   on 
vessels  for  carriage  beyond  the  state,  usual- 
ly to  upper  lake  ports,  and  then,  and  only 
then,  the  70  cent  rate  fixed  by  the  commis- 
sion applies.    This  70  cent  rate  covers  the 
transportation  of  the  coal  to  Huron,  the 
placing  of  it  on  board  vessels,  and,  if  neces- 
sary, trimming  it  for  the  continuance  of 
its    interstate    journey.    It    is    true,    as 
argued  by  the  learned  counsel  for  the  com- 
mission, that  this  coal  may  be  accumulated 
in   large   quantities   at   Huron,   and   only 
taken   out  of  the  accumulated   lots   from 
time  to  time,  when  it  is  to  be  put  upon 
vessels  and  shipped  out  of  the  state,  but 
it  must  always  be  remembered  that  this 
70  cent  rate  applies  solely  to  such  coal 
as  is  in  fact  placed  upon  vessels  for  car- 
riage to  beyond  the  state  points;  and,  as 
the   circuit   court   said,   the   substance   of 
things  is  not  changed  by  the  fact  that  a 
small  part  may  be  unloaded  at  one  of  the 
Ohio  islands  in  Lake  Erie.    The  situation 
then  comes  to  this:   that  the  rate  put  in 
force  is  applicable  only  to  coal  which  is  to 
be  carried  from  the  mine  in  Ohio  to  the 
lake,  there  placed  upon  vessels,  and  thence 
earried    to   upper    lake   ports   beyond   the 
state.    By  every  fair  test  the  transporta- 
tion of  this  coal  from  the  mine  to  the  upper 
lake   ports   is   an   interstate    carriage,    in- 
tended by  the  parties  to  be  such,  and  the 
erate  fixed  by  the  commission,  which  is  in 
•  controversy    here,    is    applicable  *  alone   to 
coal  which  is  thus,  from  the  beginning  to 
the  end  of  its  transportation,  in  interstate 
carriage,  and  such  rate  is  intended  to  and 
does  cover  an   integral  part  of  that  car- 
riage, the  transportation  from  the  mine  to 
the  Lake  Erie  port,  the  placing  upon  the 
vessel,  and   the  trimming  or   distributing 
in  the  hold,  if  required,  so  that  the  vessel 
may  complete  such  interstate  carriage. 

Much  stress  is  laid  in  argument  for  the 
commission  upon  the  fact  that  the  coal 
is  billed  only  to  Huron,  and  it  is  said  that 
in  that  aspect  of  the  case  it  is  controlled 
by  Gulf,  C.  A  S.  P.  R.  Co.  v.  Texas,  204 
U.  8.  403,  61  L.  ed.  640,  27  Sup.  Ct.  Rep. 
360.  There  it  was  sought  to  hold  a  rail- 
road company  upon  a  shipment  of  corn 
from  Taxarkana  to  Goldthwaite,  Texas,  for 
ft  violation  of  the  regulations  of  the  state 
railroad  commission  applicable  to  intra- 
state carriers.  The  company  contended 
that  the  shipment  was  in  fact  an  interstate 


carriage  from  Hudson,  South  Dakota,  to 
Goldthwaite,  Texas.  The  facts  showed  that 
the  corn  was  carrier  upon  a  bill  of  lading 
from  Hudson  to  Texarkana,  and  that  after- 
wards, some  five  days  later,  it  was  shipped 
from  Texarkana  to  Goldthwaite,  both  points 
in  the  state  of  Texas.  This  was  held  to  be 
an  intrastate  shipment  unaffected  by  the 
fact  that  the  shipper  intended  to  reship 
the  com  from  Texarkana  to  Goldthwaite, 
for,  as  this  court  held,  the  com  had  been 
carried  to  Texarkana  upon  a  contract  for 
interstate  shipment^  and  the  reshipment 
five  days  later  upon  a  new  contract  was  an 
independent  intrastate  shipment.  It  is  evi- 
dent from  this  statement  of  facts  that  the 
case  is  quite  different  from  the  one  under 
eonslderatlon.  There  a  new  and  independ- 
ent contract  for  intrastate  shipment  was 
made,  the  interstate  transportation  having 
been  completely  performed;  here  a  rate 
is  fixed  on  that  part  of  an  interstate  car- 
riage which  includes  the  actual  placing 
of  the  coal  into  vessels  ready  to  be  carried^ 
beyond  the  state  destination.  h 

*That  the  test  of  through  billing  is  nolS* 
necessarily  determinative  is  shown  in  the 
late  ease  of  Southern  P.  Terminal  Co.  v. 
Interstate  Commerce  Commission,  210  U* 
S.  498,  66  L.  ed.  310,  31  Sup.  Ct.  Rep* 
279.  In  that  case  Young  bought  cotton- 
seed cakes  at  various  points  in  Texas  and 
shipped  them  to  himself  at  the  port  of 
Galveston,  where  they  were  prepared  for 
export.  This  court  held  that  such  trans- 
portation was  within  the  jurisdiction  of 
the  Interstate  Commerce  Commission,  and 
that  the  special  privileges  given  by  the 
Southern  Pacific  Terminal  Company  to 
Young  on  the  wharf  at  Galveston  were  un- 
due preferences  in  his  favor.  As  to  the 
fact  that  the  shipments  were  not  made 
on  through  bills  of  lading,  but  were  to 
Galveston  from  other  places  in  Texas,  this 
court  said: 

"It  makes  no  difference,  therefore,  that 
the  shipments  of  the  products  were  not 
made  on  through  bills  of  lading,  or  whether 
their  initial  point  was  Galveston  or  somft 
other  place  in  Texas.  They  were  all  des- 
tined for  export,  and  by  their  delivery 
to  the  Galveston,  Harrisburg,  &  San  An- 
tonio Railway  they  must  be  considered  as 
having  been  delivered  to  a  carrier  for  trans- 
portation to  their  foreign  destination,  the 
terminal  company  being  a  part  of  the  rail- 
way for  such  purpose.  The  case,  there- 
fore, comes  under  Coe  v.  Errol,  116  U.  S. 
617,  29  L.  ed.  715,  6  Sup.  Ct  Rep.  476, 
where  it  is  said  that  goods  are  in  inter- 
state, and  necessarily  as  well  in  foreign, 
commerce,  when  they  have  'actually  started 
in  the  course  of  transportation  to  another 


1911. 


SEXTON  ▼.  KESSLER  k  GO. 


657 


ttate,  or  delivered  to  a  carrier  for  trans- 
portation.' " 

It  it  contended  that  this  transportation 
of  the  coal  under  the  rate  fixed  hy  the 
Kailroad  Commission  is  not  within  the 
power  and  authority  of  the  Interstate  Com- 
merce Commission  under  S  1  of  the  act  to 
regulate  commerce,  which  makes  the  pro- 
yisions  of  the  act  inapplicable  to  the  trans- 
portation of  property  wholly  within  one 
m  state,  and  not  shipped  to  or  from  a  foreign 
Jj  eoimtry,  from  or  to  a  state  or  territory; 
*  and,  furthermore,  that  a  transportation'of 
the  character  here  in  question  is  only  with- 
in the  jurisdiction  of  the  Interstate  Com- 
merce Commission  when  it  is  a  transpor- 
tation partly  by  railroad  and  partly  by 
water,  when  both  are  used  under  a  com- 
mon control,  management,  or  arrangement 
for  a  continuous  carriage  or  shipment;  and 
therefore  that  the  subject-matter  in  ques- 
tion is  left  within  the  state  jurisdiction. 
On  the  other  hand,  it  is  contended  that  this 
transportation  is  within  the  jurisdiction  of 
the  Commission  under  the  act  to  regulate 
eommerce.  It  is  enough  to  now  hold,  as 
we  do,  that  the  establishing  of  the  rate  in 
question  is  an  attempt  to  regulate  inter- 
state commerce,  and  is  therefore  beyond  the 
power  of  the  state  or  a  commission  assum- 
ing to  act  under  its  authority. 

We  therefore  reach  the  conclusion  that, 
under  the  facts  shown  in  this  case,  the 
Kailroad  Commission,  in  fixing  the  rate 
of  70  cents  for  the  transportation  above 
described,  attempted  to  directly  regulate 
and  control  interstate  commerce,  and,  for 
that  reason,  the  enforcement  of  its  order 
should  be  enjoined. 
Decree  affirmed. 


(225  U.  8.  99.) 

BOUTHERN  RAILWAY  COMPANY,  Plff. 

in  Err., 

V. 

BURLINGTON  LUMBER  COMPANY. 
CoMHEBcs  (I  8*)— Statu  Regulation  of 

CaRBI£B~-O0NFLI0TINO    FEDEBAIi    Regu- 
LATIOIT. 

Congress  has  so  completely  taken  control 
•f  the  subject  of  railroad  rate  making  and 
charging  as  to  invalidate  the  provisions  of 
a  state  statute  so  far  as  they  penalize  the 
refusal  of  a  railway  carrier  to  receive  a 
tender  of  freight  for  transportation  to  a 
point  (m  the  line  of  another  carrier  outside 
the  state,  where  the  carrier  had  no  rate  for 
such  shipment. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Die.  |  B;    Dec.  Dig.  5  8.*] 

[No.  23«.] 

Argued  and  submitted  May  3,  1912.     De- 
cided May  27,  1912. 


IN  ERROR  to  the  Supreme  Cburt  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Alamance  County,  In  that 
state,  enforcing  a  state  statute  penalizing 
the  refusal  of  a  carrier  to  accept  a  tender 
of  an  interstate  shipment.    Reversed. 

See  same  case  below,  152  N.  C.  70,  67  8. 
E.  167. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jobn  K.  Graves  and  Alfred  P. 
Thorn  for  plaintiff  in  error. 

Messrs.   Lee   S.   Overman   and   W.  H. 
Carroll  for  defendant  in  error.  ^ 

o 

,*Mr.  Justice  Holmes  delivered  the  opinion  • 
of  the  court: 

This  is  an  action  to  recover  penalties  un- 
der a  statute  of  North  Carolina  for  refusal 
to  receive  goods  for  shipment.  As  the  stat- 
ute is  the  same  that  was  held  bad,  so  far 
as  it  concerns  commerce  among  the  states, 
in  Southern  R.  Co.  v.  Reid,  222  U.  8.  424, 
56  Tj.  ed.  257,  32  Sup.  Ct.  Rep.  140.  and 
Southern  R.  Co.  v.  Reid.  222  U.  S.  444.  56  L. 
ed.  263,  32  Sup.  Ct  Rep.  145.  a  short  state- 
ment will  be  enough.  On  January  26,  1907. 
the  Burlington  Lumber  Company  tendered  to 
the  railway  company  at  Burlington,  North 
Carolina,  certain  machinery  for  shipment 
to  Saginaw,  Michigan,  on  a  through  bill 
of  lading.  Saginaw  was  not  on  the  railway 
company's  line,  the  company  had  no  rates 
to  Saginaw,  and  the  agent  had  to  delay  in 
order  to  inquire  of  his  superiors.  The  re- 
sult was  that  the  through  bill  of  lading 
was  not  issued  until  April  3.  The  suit,  as 
we  have  said,  is  for  the  penalty,  and  noth- 
ing else.  The  supreme  court  of  the  state 
decided  against  the  railway  on  the  same 
gpround  that  it  did  in  the  decisions  already 
reversed.  In  the  circumstances  it  seems 
unnecessary  to  discuss  the  case  more  at 
length. 
Judgment  reversed. 


(226  IT.  S.  M.) 
LAWRENCE  B.  SEXTON,  as  Trustee  la 
Bankruptcy  of  Alfred  Eessler,  Rudolf  E. 
F.  Flinsch,  and  William  K.  Gillette,  Com- 
posing the  Firm  of  Kessler  k  Company, 
and  of  the  said  Kessler  k  Company,  Appt., 

V. 

KESSLER    k    COMPANY,    Limited,    and 
Frank  Youatt,  Liquidator. 

Bankruptcy  (|  163*)— Pbkfsbenob— Eqxh- 
TABLK  Lien. 

A  creditor  who,  within  four  months  of 
the  bankruptcy  of  his  debtor,  takes  po*> 
session  of  securities  negotiable  by  delivery 
or  indorsed  in  blank,  contained  in  a  sepsr 
rate  package  in  the  debtor's  safe  deposit 
vaults,  marked  "escrow"  for  the  creditor*! 
account,  does  not  obtain  a  preference  void- 


*For  other  oases  see  same  topic  ft  8  mumbeb  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
32  S.  C.-42. 
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able  under  the  bankniptej  law,  where  these 
Becurities,  or  others  for  which  they  had 
from  time  to  time  been  substituted,  were  so 
set  apart  years  before,  at  the  creditor's  re- 
quest, to  secure  the  debtor's  drawing  credit, 
since  an  equitable  lien  was  thus  created,  and 
in  taking  the  securities  the  creditor  only 
exercised  an  equitable  right  to  possession 
that  had  been  created  in  good  faith  long 
before  the  bankruptcy. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Gent  Dig.  SS  247,  248;    Deo.  Dig.  |  163.*] 

[No.  92.] 

Argued  December  12  and  13,  1911.    Decided 

May  27,  1912. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decree  which,  reversing  a  de- 
cree of  the  District  Court  for  the  Southern 
District  of  New  York,  dismissed  the  bill  in 
a  suit  brought  by  the  trustee  in  bankruptcy 
to  set  aside  an  alleged  fraudulent  prefer- 
ence.   Affirmed. 

See  same  case  below,  —  L.R.A.(N.S.)  — , 
97  C.  C.  A.  161,  172  Fed.  535. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  liarkln  and  Alexander  S. 
Andrews  for  appellant. 

Messrs.  Abram  I.  £lkii8,  Frederick  C. 
Mcliaughllii,  and  Rufus  W.  Sprague,  Jr., 
for  appellees. 

^fessrs.  Henry  Wollman  and  Kumal  R. 
Babbitt  in  support  of  motion  by  John  Gor- 
low  for  leave  to  intervene. 

10 
A 

* .  *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  brought  by  a  trustee  in 
bankruptcy  to  set  aside  an  alleged  fraudu- 
lent preference.  The  circuit  court  of  ap- 
peals reversed  a  decree  of  the  district  court 
for  the  plaintiffs,  and  dismissed  the  bill. 
—  L.R«A.(N.S.)  — ,  97  C.  C.  A.  161,  172 
Fed.  535.  It  will  be  enough  for  our  de- 
cision to  state  the  following  facts:  The 
appellee  was  an  English  company  and  the 
bankrupts  a  New  York  firm,  intimately 
connected  with  it,  which  for  many  years 
had  drawn  upon  it.  In  February,  1903, 
the  English  house  requested  the  New  York 
firm  to  set  aside  securities  for  their  draw- 
ing credit.  The  New  York  firm  wrote  on 
June  30  that  they  had  that  day  placed 
in  a  separate  package  in  their  safe  deposit 
vaults  certain  securities  named,  the  pack- 
age being  marked,  "Escrow  for  account  of 
Kessler  &  Co.,  Limited,  Manchester;"  add- 
ing, "This  escrow  is  intended  as  a  pro- 
tection against  our  long  drawings  against 
your  good  selves.'*  This  letter  was  ac- 
knowledged, and  it  was  added,  ''If  at  any 
time  you  have  the  opportunity  to  realizing 
these  securities  or  any  part  of  them,  you 


are  at  liberty  to  take  them  and  to  replaos 
them  by  others  of  equal  value,  though  in 
that  case  we  should,  of  course,  like  to  see  • 
rather  better  quality."  lji«December  of  the  • 
same  year  the  English  house  suggested  a 
form  of  certificate  as  follows:  "We  certify 
that  we  have  specially  set  aside  and  hold 
for  your  account,  on  this,  the  31st  day  of 
December,  '03,  as  security  for  the  drawing 
credit  which  you  accord  us,  the  following 
securities.  Name  sees,  and  market  value." 
This  was  conformed  to  and  the  New  York 
house  also  entered  the  securities  and  all 
substitutions  on  their  loan  book.  Substi- 
tutions were  made  from  time  to  time  and 
tne  English  house  notified.  The  securities 
always  were  either  negotiable  by  delivery 
or  indorsed  in  blank.  They  were  marked 
and  kept  as  stated  in  the  letter  upon  a 
separate  shelf  of  the  New  York  firm's  vault, 
and  they  never  were  removed  except  in 
1905  and  1906,  when  they  were  taken  to 
the  office  to  be  examined  and  checked  off 
by  representatives  of  the  English  company. 
Business  went  on  in  this  way  until  the 
panio  of  1907.  On  October  25  of  that  year, 
the  stability  of  the  New  York  firm  being 
in  doubt,  it  handed  over  the  escrow  secur- 
ities to  an  agent  of  the  English  company 
then  in  New  York,  and  he  deposited  them 
in  a  safe  deposit  vault  in  the  name  of  the 
company.  On  November  8  a  petition  of 
bankruptcy  was  filed,  and  on  November  27 
the  New  York  firm  was  adjudged  bank- 
rupt. Notwithstanding  arguments  to  ths 
contrary,  it  may  be  assumed  that  the  ar- 
rangement between  the  parties  was  made 
in  good  faith  and  intended  and  believed  to 
be  valid,  and,  on  the  other  hand,  that,  al 
the  time  of  the  change  of  custody  on  Oc- 
tober 25,  within  four  months  of  the  peti- 
tion, the  New  York  firm  was  insolvent,  and 
that  the  English  eompany  had  reasonable 
cause  to  believe  thai  a  preference  was  in- 
tended if  its  rights  began  only  on  that  date. 
8o  far  as  the  interpretation  of  the  trans- 
action is  concerned,  it  seems  to  us  thai 
there  is  only  one  fair  way  to  deal  with  it. 
The  parties  were  business  men,  acting  with- 
out lawyers,  and  in  good  faith  attempting 
to  create  a  present  security  out  of  sped-  h 
fied  bonds  and  stocks.  Their «  conduct  • 
should  be  oonstrued  as  adopting  whatever 
method  consistent  with  the  facts  and  witk 
the  rights  reserved  is  most  fitted  to  accom- 
plish the  result.  If  an  express  declaration 
of  an  equitable  lien,  or,  again,  a  statement 
that  the  New  York  firm  constituted  itself 
the  servant  of  the  English  company  to 
maintain  possession  for  the  latter,  or  thai 
it  held  upon  certain  trusts,  or  that  a  mort- 
gage was  intended,  or  any  other  form  of 
words,  would  effect  what  the  parties  meant» 
we  may  assume  that  it  was  within  the  iat- 


•For  other  cases  see  same  topic  4b  S  UJntMMM  In  Deo.  ft  Am.  Digs.  1307  to  date,  4b  Rep'r  Indezts 
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port  of  what  was  done,  written,  and  said. 
60  the  question  is  whether  anything  in  the 
situation  of  fact  or  the  rights  reserved  pre- 
vents the  intended  creation  of  a  right  in 
rem,  or,  at  least,  one  that  is  to  be  preferred 
to  the  claim  of  the  trustee. 

The  bankruptcy  law  by  itself  does  not 
avoid  the  transaction.  Thompson  v.  Fair- 
banks, 106  U.  S.  616,  40  L.  ed.  577,  25 
Sup.  Ct.  Hep.  306;  Humphrey  v.  Tatman, 
198  U.  S.  91,  95,  45  L.  ed.  956,  958,  25 
6up.  Ct.  Rep.  567.  A  trustee  in  bank- 
ruptcy does  not  stand  like  an  attaching 
creditor;  he  gets  no  lien  by  the  mere  fact 
sf  his  appointment.  York  Mfg.  Co.  v.  Cas- 
sell,  201  U.  S.  344,  50  L.  ed.  782,  26  Sup. 
Ct.  Rep.  481;  Zartman  v.  First  Nat.  Bank, 
216  U.  8.  134,  138,  54  L.  ed.  418,  419,  30 
6up.  Ct.  Rep.  368.  The  most  obvious  ob- 
jection is  that  the  continued  physical  power 
of  the  New  York  firm  over  the  securities, 
and  its  right  to  withdraw  and  substitute, 
admittedly  reserved,  are  inconsistent  with 
a  title  or  lien  of  the  English  house  in  any 
-  form.  But  the  decisions  of  this  court  and 
of  New  York  agree  that  there  may  be  title 
in  a  stronger  case  than  this.  When  a 
broker  agrees  to  carry  stock  for  a  cus- 
tomer, he  may  buy  stocks  to  fill  several 
orders  in  a  lump;  he  may  increase  his  single 
purchase  by  stock  of  the  same  kind  that 
he  wants  for  himself;  he  may  pledge  the 
whole  block  thus  purchased  for  what  sum 
he  likes,  or  deliver  it  all  in  satisfaction  of 
later  orders,  and  he  may  satisfy  the  earlier 
customer  with  any  stock  that  he  has  on 
hand,  or  that  he  buys  when  the  time  for 
delivery  comes.  Yet,  as  he  is  bound  to 
J§  keep  stock  enough  to  satisfy  his  contracts, 
*  as  the  New  York* firm  in  this  case  was 
bound  to  substitute  other  security  if  it 
withdrew  any,  the  customer  is  held  to 
have  such  an  interest  that  a  delivery  to 
him  by  an  insolvent  broker  is  not  a  pre- 
ference. Richardson  v.  Shaw,  209  U.  S. 
365,  52  L.  ed.  835,  28  Sup.  Ct.  Rep.  512, 
14  Ann.  Cas.  981;  Markham  v.  Jaudon,  41 
N.  Y.  235.  So,  a  depositor  in  a  grain 
elevator  may  have  a  property  in  grain  in 
a  certain  elevator,  although  the  keeper  is 
at  liberty  to  mix  his  own  or  other  grain 
with  the  deposit,  and  empty  and  refill  the 
receptacle  twenty  times  before  making  good 
his  receipt  to  the  depositor  concerned. 

Whether  enough  has  been  done  to  give  a 
light  of  any  kind  in  certain  property  is  a 
question  of  more  or  less.  See  Union  Trust 
Co.  V.  Wilson,  198  U.  S.  630,  537,  49  L.  ed. 
1154,  1156,  25  Sup.  Ct  Rep.  766.  In  the 
ease  of  ordinary  goods  and  ehattels,  where, 
ioT  instance,  a  man  mortgages  his  stock  in 
trade  as  it  may  be  from  time  to  time,  re- 
taining possession  and  full  power  to  sell 
and  replace  or  not,  as  he  sees  fit,  it  well 


may  happen  that  the  •eeartty  fails.  Sldl* 
ton  ▼.  Codington,  185  K.  Y.  80,  113  Am. 
St.  Rep.  885,  77  N.  B.  700;  Zartman  v. 
First  Nat  Bank,  189  N.  Y.  267,  12  L.R.A. 
(N.S.)  1083,  82  N.  E.  127.  So,  a  general 
promise  to  give  security  in  the  future  is 
not  enough.  But  the  present  was  a  more 
limited  and  cautious  dealing.  It  was  con- 
fined to  specific  identified  stocks  and  bonds 
on  hand,  and  purported  to  give  an  abso- 
lute present  right,  qualified  only  by  possi* 
ble  substitution  and  perhaps  by  a  right  of 
partial  withdrawal  of  the  remaining  secur- 
ities had  risen  sufficiently  in  value.  It  pur- 
ported not  to  promise,  but  to  transfer;  and 
the  subjeot-matter  was  not  goods  and  ehat- 
tels in  the  sense  of  the  New  York  mort- 
gage law,  as  we  understand  that  law  to  be 
interpreted  by  the  New  York  courts.  The 
transaction  was  not  void  as  against  credit- 
ors, irrespective  of  attachment,  as  in 
Knapp  ▼.  Milwaukee  Trust  Co.  216  U.  Sw 
545,  64  L.  ed.  610,  30  Sup.  Ct.  Rep.  412; 
Niles  T.  Mathusa,  162  N.  Y.  546,  57  N.  E. 
184.  There  can  be  no  doubt,  as  was  said 
by  the  court  below,  that  before  the  bank- 
ruptcy the  English  house  had  an  equitable 
right,  at  least,  to  possession  if  it  wanted 
it  While  the  phrase  "equitable  lien''«may 
not  carry  the  reasoning  further  or  do  much 
more  than  express  the  opinion  of  the  court 
that  the  facts  give  a  priority  to  the  party 
said  to  have  it,  we  are  of  opinion  that  the 
agreement  created  such  a  lien  at  least;  or, 
in  other  words,  that  there  is  no  rule  of 
local  or  general  law  that  takes  from  the 
transaction  the  effect  it  was  intended  to 
produce.  Hurley  v.  Atchison,  T.  &  S.  F* 
R.  Co.  218  U.  S.  126,  134,  53  L.  ed.  720, 
734,  20  Sup.  Ct.  Rep.  466.  When  the  Eng- 
lish firm  took  the  securities,  it  only  exer- 
cised a  right  that  had  been  created  long 
before  the  bankruptcy,  and  in  good  faith. 
Such  we  understand  to  be  the  law  of  New 
York;  and  in  the  absence  of  any  controlling 
statute  to  the  contrary,  such  we  under- 
stand to  be  what  the  law  should  be.  Par- 
shall  V.  Eggert,  54  N.  Y.  18.  National 
Bank  of  Deposit  v.  Rogers^  166  K.  Y.  380, 
50  N.  E.  022. 
Decree  affirmed* 


(226  U.  8.  79.) 
CHARLES  A.  CHASE,  Appt, 

V. 

EMIL  WETZLAR,  Surviving  Executor  of 
the  Estate  of  Oustave  J.  Wetzlar,  De- 
ceased. 

Courts    (|  385*)— Apfbal  noM  Cibcuit 

COXTBI^— JUBISDICmON. 

1.  The  dismissal  of  a  bill  filed  against 
nonresident  aliens  in  a  Federal  circuit  court 
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because  complainant  offered  no  proof  to  es- 
tabliflh  the  fact  that  the  property  Bought  to 
be  affected  was  within  the  district,  as  con- 
templated by  the  act  of  March  3,  1876  (18 
Stat,  at  L.  472,  chap.  137,  U.  S.  Ck>mp.  Stat. 
1901,  p.  613),  §  8,  which  authorizes  the 
exertion  of  jurisdiction  as  to  the  property 
of  absent  defendants,  the  bill's  averment  in 
this  regard  having  been  traversed  by  plea, 
involves  a  question  as  to  the  power  of  the 
court  as  a  Federal  court,  reveiwable  by  di* 
rect  appeal  to  the  Supreme  Court. 

[Ed.  Note.—For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1022-1026,  1031;    Dec.  Dig.  8  385.*] 

Courts  (f  323*)— Jubisdiction— Bubdew 
OF  Proof— AvEBMENT  of  Jubisdictional 
Facts. 

2.  Complainant  invoking  the  jurisdiction 
of  a  Federal  circuit  court  of  a  suit  against 
nonresident  aliens,  under  the  act  of  March 
3,  1875,  §  8,  which  authorizes  the  ezercist 
of  jurisdiction  as  to  property  of  absent  de- 
fendanvd,  is  charged  with  the  burden  of 
proving  the  jurisdictional  fact  that  the 
property  sought  to  be  affected  is  within  the 
jurisdiction,  where  the  averments  of  the 
bill  in  this  respect  are  traversed  by  plea. 

[Ed.  Note.-"For  otber  cases,  see  Courts,  Cent. 
Dig.  fiS  885.  886;    Dec.  Dig.  8  323.*] 

Courts  (8  321*)— Territobial  Jurisdic- 
tion—Nonresident Defendants  in  Lo- 
cal Suit— Constructive  Presence. 

3.  A  Federal  circuit  court  sitting  in  New 
York  cannot  take  jurisdiction  of  a  suit 
against  nonresident  aliens  to  establish  an 
equitable  title  to  certain  bonds  held  by 
them  as  executors,  on  the  theory  that  such 
bonds  were  within  the  district,  within  the 
meaning  of  the  act  of  March  3,  1875,  §  8, 
which  authorizes  the  exertion  of  jurisdic- 
tion as  to  property  of  absent  defendants, 
because  that  state,  by  virtue  of  the  pro> 
bate  therein  of  the  testator's  will  and  the 
appointment  there  of  defendants  as  execu- 
tors, may  have  the  power  to  treat  both 
them  and  the  estate  as  constructivelj  pres- 
ent and  subject  to  its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  C^t. 
Dig.  9S  847-849;    Dec.  Dig.  |  821.*] 

[No.  1045.] 

Submitted  April   22,   1912.     Decided  May 

27,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  bill  filed  against 
nonresident  aliens  to  establish  title  to  per- 
sonal property  held  by  them  as  executors. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  H.  Burr  and  Frederic 
W.  Frost  for  appellant. 

Messrs.  Howard  S.  Gans,  Paul  M.  Her^ 
■og,  and  Julius  Walerstein  for  appellee. 
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•    *Mr.   Chief  Justice  White  delivered  the 
•pinion  of  the  court: 

Suing  as  a  citizen  of  Pennsylvania,  Chase, 
who  was  complainant  below,  made  defend- 


ants to  tha  bill  by  which  this  cause  was 
commenced  Emil  Wetzlar  and  William  P. 
Bonn,  all^ped  to  be  "alien  subjects  of  tht 
Emperor  of  Germany,  residing  in  Frank* 
fort^on-the-Main,  executors  of  the  estate  of 
Gustavo  J.  Wetzlar,  deceased."  It  was 
averred  that  the  testator,  a  naturalized  citi- 
zen of  the  United  States  and  a  resident  of 
the  city  of  New  York,  died  in  1898;  that 
his  will  was  probated  on  February  1,  1899, 
in  the  surrogate's  court  of  the  county  of 
New  York,  and  that  letters  testamentary 
were  duly  issued  to  the  defendants.  It  was 
further  averred  that,  by  virtue  of  tha 
fourth  paragraph  of  the  will,  Julius  G. 
Wetzlar,  a  son  of  the  testator,  was  entitled, 
on  reaching  the  age  of  twenty-five  years, 
to  receive  a  sixth  part  of  the  principal  of 
the  residuary  estate;  that  such  share  was 
invested  by  the  defendants,  as  executors, 
in  railroad  bonds,  and  they  **he\d  the  said 
bonds  in  the  city  of  New  York,  as  executors, 
subject  to  the  jurisdiction  of  your  honor* 
able  court"  (the  circuit  court).  It  was 
further  averred  that  Julius  G.  Wetslar  jj 
^reached  the  age  of  twenty-five  years  on  • 
August  23,  1908,  at  which  time  the  one- 
sixth  part  of  tlM  entire  residuary  estate 
exceeded  in  Talue  the  sum  of  $100,000;  and 
that  about  three  years  theretofore  Julius 
had  mortgaged  an  undivided  one-third  in* 
terest  of  such  share,  to  secure  the  payment 
of  a  promissory  note  for  $5,000,  bearing  in* 
terest.  On  default  in  payment,  it  was  al* 
leged,  the  interest  so  mortgaged  was  sold 
in  February,  1909,  at  public  auction,  for 
the  sum  of  $3,000;  and  Chase,  claiming 
through  the  purchaser  at  the  sale,  became 
vested  on  June  20,  1910,  with  and  entitled 
to  the  immediate  possession  of  the  said 
one  third  of  one  sixth  of  such  residuary  ee* 
tate.  The  defendants,  as  executors,  it  was 
charged,  neglected  and  refused  to  pay  to 
Chase  the  share  of  the  estate  in  question* 
A  copy  of  the  will  was  attached  to  the  bill 
as  a  part  thereof.  In  the  will  the  defend* 
ants  were  stated  to  be  residents  of  the 
German  Empire,  and  express  power  was 
conferred  upon  them  to  remove  the  trust 
estate  at  any  time  from  the  state  of  New 
York.  The  specific  relief  asked  was  that 
complainant  might  be  declared  entitled  to 
the  immediate  possession  of  one  third  of 
one  sixth  of  the  residuary  estate  of  Gus* 
tave  J.  Wetzlar,  deceased,  and  also  to  pay* 
ments  of  income  of  the  said  one-third  in- 
terest from  August  23,  1908,  "and  may  pay 
your  orator  the  said  portion  of  the  said 
share  of  Julius  G.  Wetzlar  as  may  be  found 
to  have  been  unlawfully  withheld  or  di- 
verted from  him."  There  was  also  a  prayer 
for  general  relief. 
To  obtain  an  order  for  service  ontsids  of 
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ike  distriety  aa  affidayii  was  BAde  in  which 
it  was  averred  that  the  bill  had  been  filed 
to  determlBe  disputed  elaims  to  a  fund 
which  the  defendants,  aa  executors  and 
trustees,  held  within  the  jurisdiction  of 
the  court,  and  that  defendants  were  alien 
subjects  of  the  Emperor  of  Germany,  and 
resided  within  that  Empire,  and  that  nei- 
ther was  within  the  district,  and  neither 

2  had   Yoluntarily    appeared    in    the    action. 

^  The  court,  reciting  that  it  appeared  "both 
hj  the  averments  contained  in  the  bill 
.  .  .  and  by  the  affidavit  of  .  .  . 
complainant  .  .  .  that  the  suit  was 
commenced  to  enforce  equitable  liens  upon, 
or  claims  to  the  title  of,  personal  property 
within  this  district,  and  that  all  of  the 
defendants  are  not  inhabitants  thereof,"  en- 
tered an  order  on  October  25,  1010,  requir- 
ing the  defendants,  on  or  before  a  date 
named,  to  appear,  plead,  answer,  or  demur 
to  the  bill,  and  that  on  or  before  a  named 
date  a  certified  eopy  of  the  order  and  of 
the  bill  should  be  served  upon  them  where- 
ever  found.  Presumably  in  consequence  of 
such  service  having  been  made  upon  him 
at  his  residence  in  Germany,  Emil  Wetzlar, 
one  of  the  defendants,  appearing  specially 
for  the  sole  purpose  of  challenging  the  juris- 
diction of  the  court,  filed  a  plea  verified 
by  his  attorney,  and  moved  the  dismissal 
of  the  cause  upon  the  ground  "that  no  por- 
tion of  the  property  of  the  estate  of  Gus- 
tavo J.  Wetzlar,  and  no  portion  of  the  trust 
fund  of  said  estate  referred  to  in  the  bill 
herein,  is  now  or  has  been,  for  at  least  five 
years  prior  hereto,  within  the  eity,  county, 
or  state  of  New  York,  nor  within  the  south- 
em  district  of  New  York,  nor  within  the 
United  States,  but  is  and  has  been  in  Ger- 
many, in  the  possession  and  control  of  the 
said  Emil  Wetzlar,  there  residing."  Argu- 
ment was  heard  before  Circuit  Judge  La- 
combe  upon  the  sufficiency  of  the  plea.  It 
was  held  to  be  "sufficient  in  law  and  form," 
and  complainant  was  allowed  to  file  a  gen- 
eral replication  thereto. 

No  proceeding  for  the  examination  of 
witnesses  out  of  court  having  been  taken 
by  either  party  within  thirty  days  after 
replication,  the  complainant  set  the  cause 
down  for  hearing  upon  the  pleadings,  as  au- 
thorized by  court  rule  109.  The  case  was 
heard  before  Hazel,  District  Judge.  The 
previous  ruling  of  Judge  Lacombe  was  fol- 
lowed.   It  was  held  that  the  plea  was  but 

g  a  negative  one,  and  that  the  burden  was  on 

*  the  complainant  to  establish  the*existenoe 
of  the  essential  jurisdictional  facts  which 
the  plea  traversed,  and  that,  as  no  proof  had 
been  offered  by  the  complainant,  there  was 
an  absence  of  jurisdiction,  and  the  bill  was 
dismissed.     This   direct   appeal   was   then  | 


takoiy  the  assignments  of  error  being  as  f ol* 
lows: 

"First.  That  the  eourt  erred  in  sustain- 
ing the  sufficiency  of  the  plea  to  the  bill 
in  the  above-entitled  cause. 

"Second.  The  eourt  erred  in  dismissing 
the  bill  after  hearing  upon  bill,  plea,  and 
replication. 

"Third.  The  court  erred  in  refusing  to 
maintain  jurisdiction  of  the  above-entitled 
cause. 

"Fourth.  The  court  erred  in  dismissing 
the  bill  in  the  above-entitled  cause  for  lack 
of  jurisdiction." 

The  court  also  filed  a  certificate  to  the 
effect  that  the  bill  had  been  dismissed  for 
want  of  jurisdiction,  and  that  an  appeal 
was  allowed  solely  to  review  such  question. 

At  the  threshold  it  is  insisted  that  there 
is  a  want  of  authority  to  entertain  this  di- 
rect appeal  because  the  bill  was  dismissed 
for  lack  of  proof,  and  not  because  of  the 
want  of  power  of  the  circuit  court  as  a 
Federal  court.  The  contention  is  without 
merit.  United  States  v.  Congress  Constr. 
Co.  222  U.  S.  199, 56  L.  ed.  163, 32  Sup.  Ct 
Rep.  44.  As  the  defendants  were  without 
the  territorial  jurisdiction  of  the  circuit 
court,  its  authority  was  dependent  upon  the 
property  sought  to  be  affected  being  within 
the  district,  as  contemplated  by  S  8  of  the 
act  of  March  8,  1875,  chap.  137,  18  Stat, 
at  L.  472.  U.  S.  Comp.  Stet  1901,  p.  618, 
which  authorizes  the  exertion  of  jurisdio- 
tion  as  to  property  of  absent  defendants. 
The  ruling  clearly,  therefore,  concerned 
the  power  of  the  court  as  a  Federal  court-* 
that  is,  under  the  statute — to  entertain 
the  case  under  the  circumstances  presented. 

As,  in  order  to  dispose  of  the  merits,  it 
becomes  essential  to  fix  the  meaning  of 
§  8  of  the  act  of  1876  above  referred  to,  the 
section  is  excerpted  in  the  margin.f 


tSection  8  of  act  March  3,  1875,  chap. 
137,  18  Stat,  at  L.  472,  U.  S.  Comp.  Stat. 
1901,  p.  513. 

See.  8.  That  when  in  any  suit  commenced 
in  any  circuit  court  of  the  United  States, 
to  enforce  any  legal  or  equitable  lien  upon, 
or  claim  to,  or  to  remove  any  incumbrance 
or  lien  or  cloud  upon  the  title  to  real  or 
personal  property  within  the  district  where 
such  suit  is  brought,  one  or  more  of  the 
defendants  therein  shall  not  be  an  inhabi- 
tant of,  or  found  within,  the  said  district^ 
or  shall  not  voluntarily  appear  thereto,  it 
shall  be  lawful  for  the  court  to  make  an 
order  directing  such  absent  defendant  or 
defendants  to  appear,  plead,  answer,  or 
demur,  bv  a  dav  certain  to  be  designated, 
which  order  shall  be  served  on  such  absent 
defendant  or  defendants,  if  practicable, 
wherever,  found,  and  also  upon  the  person 
or  persons  in  possession  or  charge  of  said 
propertv,  if  any  there  be;  or  where  such 
personal  service  upon  such  absent  defend- 
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*  All  tte  errort  pressed  upon  our  atten- 
tion will  be  disposed  of  by  eonsidering  two 
questions, — the  correctness  of  the  ruling 
of  the  court  below  as  to  the  burden  of 
proof,  and  whether,  under  the  hypothesis 
g  that  the  court  correctly  held  that  the  bur- 
*  den  was  on  the  complainant,  ^nevertheless 
error  was  committed  in  dismissing  the  bill, 
in  view  of  the  averments  therein  contained 
and  the  admissions  made  by  the  plea. 
First.  As  to  the  burden  of  proof. 
On  this  subject  the  contention  is  that  al- 
though the  averment  of  the  bill  that  the 
property  sought  to  be  affected  was  within 
the  district  was  traversed  by  the  plea, 
nevertheless  the  defendant  was  bound  to 
prove  the  allegations  of  his  plea,  and  hence 
it  was  error,  in  the  absence  of  proof,  to  dis* 
miss  the  bill  on  the  assumption  that  the 
burden  was  on  the  complainant  to  prove 
that  the  case  was  within  the  jurisdiction  of 
the  court.  The  theory  as  to  the  burden  of 
proof  being  on  the  defendant,  on  which  this 
proposition  proceeds,  it  is  insisted,  is  sanc- 
tioned by  the  following  decisions  of  this 
oourt:  Sheppard  T.  Graves  (1852)  14  How. 
005,  14  L.  ed.  518;  De  Sobry  v.  Nicholson 
(1865)  3  Wall.  420,  18  L.  ed.  263;  Wet- 
more  V.  Rymer  (1808)  T60  U.  8.  115,  42 
L.  ed.  682,  18  Sup.  Ct.  Rep.  203,  and  Hunt 
V.  New  York  Cotton  Exch.  (1007)  205  U. 
8.  822,  51  L.  ed.  821,  27  8up.  Ct.  Rep.  520. 
And  a  decision  of  the  circuit  court  of  ap- 
peals for  the  eighth  circuit  in  Hill  v.  Walk- 
er, 02  C.  C.  A.  633,  167  Fed.  241,  is  also 
referred  to  as  containing  a  full  summary 
of  the  decided  cases  on  the  subject.  None 
of  the  cases  relied  upon,  however,  involved 
a  question  of  jurisdiction  under  §  8  of  the 
act  of  1875.  On  the  contrary,  they  all  con- 
cerned merely  the  sufficiency  or  verity  of 
allegations  as  to  the  citizenship  of  parties 
or  the  value  of  the  matter  in  dispute.  The 
cases  rested,  therefore,  upon  the  proposition 
that    averments    concerning    such    matters 


hence  the  burden  ef  proof  was  east  upon 
the  one  assailing  the  sufficiency  or  want  of 
verity  of  such  averments.  We  do  not  deem 
it  necessary  to  now  consider  the  conflict  of 
opinion  which  has  sometimes  arisen  con- 
cerning whether  the  doctrine  of  the  cases 
relied  upon  and  the  fundamental  concep- 
tion upon  which  those  cases  rested  entirely 
harmonizes  with  the  provision  of  the  act 
of  1875,  requiring  a  Federal  court  of  its  9 
own  motion  to  dismiss  a  pending  suit*when  • 
it  is  found  not  to  be  really  within  its  juris- 
diction,— see  Roberts  v.  Lewis,  144  U.  8. 
653,  36  L.  ed.  570,  12  Sup.  Ct.  Rep.  781, 
and  the  cases  cited  in  the  dissenting  opin- 
ion in  Hill  ▼.  Walker,  supra, — because  we 
think,  in  any  view,  the  doctrine  is  here  in- 
applicable. We  say  this  because,  while 
questions  concerning  the  sufficiency  or  ver- 
ity of  averments  as  to  citizenship  or 
amount  in  dispute  assail  the  jurisdiction  of 
the  oourt,  they  do  not  address  themselves 
to  the  want  of  all  foundation  for  judicial 
action  because  of  an  entire  absence  of  ele- 
ments which  are  essential  to  the  existence 
of  any  jurisdiction  whatever, — ^that  is,  the 
presence  of  persons  or  property  within  the 
jurisdiction  of  the  court,  over  which  its  au- 
thority may  be  exerted.  The  character  of 
the  questions  involved  in  the  cases  relied  on, 
and  the  nature  of  the  rule  as  to  prima  facie 
presumption  as  to  the  adequacy  of  aver- 
ments ooncerning  such  subjects,  and  the  re- 
sultant burden  of  proof,  is  at  once  demon- 
strated by  the  well-settled  rule  that  ques- 
tions of  that  character  do  not  go  to  the 
power  of  the  oourt  to  make  a  binding  de- 
cree. Butler  V.  Huston,  158  U.  8.  423,  430» 
38  L.  ed.  1040,  1042,  15  Sup.  Ct.  Rep.  868; 
Riverdale  Cotton  Mills  v.  Alabama  k  G. 
Mfg.  Co.  108  U.  8.  188,  108,  40  L.  ed.  1008, 
1016,  25  Sup.  Ct.  Rep.  620. 

On  the  other  hand,  in  a  case  like  the  one 
at  bar,  the  existence  of  the  property 
within  the  jurisdiction  is  essentially  neces- 


were  prima  facie  to  be  taken  as  true,  and    sary  to  the  exertion  of  the  power  of  the 


ant  or  defendants  is  not  practicable,  such 
order  shall  be  published  in  such  manner  as 
the  court  may  direct,  not  less  than  once  a 
week  for  six  consecutive  weeks;  and  in  case 
such  absent  defendant  shall  not  appear, 
plead,  answer,  or  demur  within  the  time  so 
limited,  or  within  some  further  time,  to  be 
allowed  by  the  court,  in  its  discretion,  and 
upon  proof  of  the  service  of  publication  of 
said  order,  and  of  the  performance  of  the 
directions  contained  in  the  same,  it  shall 
be  lawful  for  the  court  to  entertain  juris- 
diction, and  proceed  to  the  hearing  and  ad- 
judication of  such  suit  in  the  same  manner 
as  if  such  absent  defendant  had  been  served 
with  process  within  the  said  district;  but 
said  adjudication  shall,  as  regards  said  ab- 
sent defendant  or  defendants  without  ap- 
pearance, affect  only  the  property  which 
shall  have  been  the  subject  of  the  iluit  and 


under  the  jurisdiction  of  the  court  therein, 
within  such  district.  And  when  a  part  of 
the  said  real  or  personal  property  against 
which  such  proceeding  shall  be  tiJcen  shall 
be  within  another  district,  but  within  the 
same  state,  said  suit  may  be  brought  in 
either  district  in  said  state:  Provided, 
however,  that  any  defendant  or  defendants 
not  actually  personally  notified  as  above 
provided  may,  at  any  time  within  one  year 
after  final  judgment  in  any  suit  mentioned 
in  this  section,  enter  his  appearance  in  said 
suit  in  said  circuit  court,  and  thereupon 
the  said  court  shall  make  an  order  setting 
aside  the  judgment  therein,  and  permitting 
said  defendant  or  defendants  to  plead  there* 
in  on  payment  by  him  or  them  of  such  costs 
as  the  court  shall  deem  just;  and  there- 
upon said  suit  shall  be  proceeded  with  t# 
final  judgment  according  to  law. 
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eourt  to  render  a  binding  decree.  The 
statute  doea  not  leave  this  to  implicationi 
since  it  expressly  provides  that  the  decree 
to  be  rendered  shall  be  limited  to  the  prop- 
erty %vithin  the  jurisdiction  which  therefore 
forms  the  sole  basis  of  the  power  to  judi- 
cially act.  The  prequisite  and  absolute  lim- 
itation on  power  which  arises  from  these 
considerations  is  aptly  illustrated  by  the 
rule  enunciated  in  Thompson  v.  Whitman, 
18  Wall.  457,  21  L.  ed.  897,  and  Pennoyer 
T.  Neff,  95  U.  S.  714,  24  L.  ed.  565,  and 
the  numerous  cases  which  have  enforced 
the  doctrine  there  laid  down.  And  this 
wide  distinction,  in  the  very  nature  of 
^  things,  precludes  the  possibility  of  the  ap- 
^  plication  here  of  the  prima  facie^presump- 
tion  upon  which  the  cases  relied  upon  pro- 
ceeded, and  therefore  also  demonstrates  the 
inapplicability  of  the  theory  of  burden  of 
proof,  applied  in  those  cases.  In  other 
words,  even  putting  aside,  for  the  sake  of 
argument,  the  effect  on  the  doctrines  an- 
nounced in  the  decisions  relied  upon  of  the 
enactment  of  the  act  of  1875  as  to  the  duty 
to  dismiss  to  which  we  have  referred,  the 
burden  of  proof  to  establish  that  the  court 
was  vested  with  power  to  act,  we  think, 
in  a  case  like  this,  in  the  nature  of  things, 
rested  upon  the  complainant. 

Second.  Even  although  the  court  rightly 
applied  the  burden  of  proof,  did  it  neverthe- 
less err  in  dismissing  the  bill? 

The  insistence  on  this  subject  is  in  sub- 
stance this:  That  as  th«  plea  admitted  the 
probate  of  the  will,  the  appointment  of  the 
executors  in  New  York,  and  the  purchase 
and  possession  of  the  bonds,  even  although 
there  was  no  proof  that  the  bonds  were 
actually  within  the  district,  the  pleadings 
were  adequate  to  show  property  within  the 
district,  even  under  the  requirements  of  S  8 
of  the  act  of  1875.  Asserting  that  what 
was  sought  was  a  decree  establishing  'Hhe 
title"  of  the  complainant  to  property  within 
the  district,  counsel  argue  as  follows: 

"This  narrows  the  question  down  to  what 
is  meant  by  property  within  the  district; 
and  it  is  submitted  that  for  all  purposes 
connected  with  the  administration  of  an 
estate,  at  least  that  portion  of  the  personal 
property  which  was  received  by  the  execu- 
tor within  the  district  is,  within  the  mean- 
ing of  the  law,  within  that  district.  .  .  • 
The  decree  sought  is  only  a  determination 
of  the  rights  of  complainant  against  the  es- 
tate of  Gustavo  J.  Wetzlar,  deceased.  This 
estate  is,  in  the  eye  of  the  law,  within  the 
county  of  New  York,  where  any  and  all 
suits  pertaining  to  the  distribution  of  the 
estate,  and  to  accounting  therefor,  must 
be  brought.  Respondent  cannot,  certainly  by 
setting  up  an  absolutely  illegal  act  (remov- 
ing the  property  to  Germany),  be  heard 


CO 
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to  deny  that,  within  the^eontemplation  of* 
law,  the  estate  is,  for  the  purposes  of  dis- 
tribution, within  the  county  of  New  York. 
.  .  .  The  proceeding  in  this  case  is  a  pro- 
ceeding to  enforce  an  equitable  lien  upon 
personal  property  which  is,  within  the 
intendment  of  the  law,  in  gremio  legia  with- 
in this  district,  and  therefore  within  the 
jurisdiction  of  the  United  btates  circuit 
court  for  the  southern  district  of  New 
York." 

It  requires  no  close  analysis  to  sustain 
the  interpretation  given  by  the  court  below 
to  the  statute,  via,,  that  it  exclusively  deals 
with  property  which  is  within  the  district 
where  a  suit  is  brought,  and  which  prop- 
erty is  therefore  capable  of  being  made 
subject  to  the  dominion  and  resulting  con- 
trol of  the  court.  No  other  interpretation 
is  in  reason  possible  in  view  of  the  terms 
of  the  section,  causing  its  provisions  to 
come  into  play  only  when  there  is  "real  or 
personal  property  within  the  district  where 
such  suit  is  brought."  The  meaning  is 
additionally  illustrated  by  the  requirement 
that  the  service  of  the  order  to  appear, 
etc,  must  be  made  not  only  upon  the 
absent  defendant  or  defendants  "wherever 
found,''  but  also  "upon  the  person  or  per* 
sons  in  possession  or  charge  of  said  proper- 
ty;" that  is,  the  property  within  the  dis- 
trict and  within  the  dominion  of  the  court, 
which  is  made  the  essential  foundation  for 
the  jurisdiction  to  be  exercised  over  the 
property  in  a  case  where  the  court  cannot 
acquire  personal  jurisdiction  because  of  the 
absence  of  the  defendant.  The  meaning  of 
the  statute  and  the  limited  jurisdiction 
which  it  confers  is  further  clearly  shown 
by  the  provision  that  an  adjudication 
against  an  absent  defendant  or  defendants 
shall  "affect  only  the  property  which  shall 
have  been  the  subject  of  the  suit  and  under 
the  jurisdiction  of  the  court  therein,  within 
such  district." 

We  think  there  is  no  basis  for  the  con- 
tention that  the  section  contemplates  the 
exercise  of  jurisdiction  by  a  Federal  court 
upon  the  assumption  of  its  control  over 
property  when  there  is  no  property  subject  g 
to  control  within^the  jurisdiction.  In  other  * 
words  the  power  conferred  rests  upon  a  real, 
not  an  imaginary,  base.  This  being  true, 
we  are  of  opinion  that  a  Federal  eourt  has 
not  jurisdiction  over  a  person  not  within 
its  territorial  jurisdiction,  or  over  prop- 
erty in  the  custody  of  such  person,  not  with- 
in such  territorial  jurisdiction,  merely  be- 
cause a  state  eourt  may,  as  to  such  person 
and  such  property,  because  of  some  proceed- 
ing pending  before  it,  have  the  authority  to 
treat  both  the  persons  and  property  as  con- 
structively present  and  subject  to  its  juris- 
diction.    The  power  which  a  state  eourl 
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may  exert  in  a  particular  oontingency  af- 
fords BO  baaia  for  the  aasumption  that  the 
act  of  Congress  extends  to  a  subject  which 
the  language  of  the  act  does  not  embrace. 
Indeed,  if,  because  a  state  court  had  the 
power  to  treat  in  a  given  case  a  person  and 
his  property  outside  of  the  territorial 
jurisdiction  as  constructively  within  it>  in 
order  to  afford  particular  relief,  a  like  pow- 
er must  be  imputed  to  a  Federal  court  un- 
der the  act  of  Congress,  it  would  result  that 
in  such  a  case  the  act  of  Congress  would  be- 
eome  inapplicable,  since  there  would  be  no 
absent  defendant,  as  the  person  as  well  as 
the  property  would  be  constructively  pres- 
ent. 
Affirmed. 


(225  U.  S.  B8.) 
RAMON  VALDES,  Appt, 

V. 

CENTRAL    ALTAORACIA,    Incorporated, 
and  Nevers  &  Gallaghan.     (No.  193.) 

CENTRAL    ALTAORACHAf    Incorporated, 

Appt, 

V. 

RAMON  VALDES,  (3eoige  B.  Ackerson  and 
James  G.  Callaghan,  Copartners  under 
the  Firm  Name  of  Nevers  &  Callaghan. 
(No.  196.) 

Appeal  and  Errob  ({  1046*)— Revebsiblb 
ebrob—settina  case  for  trial. 

1.  Forcing  to  trial  a  consolidated  cause 
arising  out  of  the  financial  difficulties  of  a 
oorporation  whose  property  is  in  the  hands 
of  a  receiver,  without  afi'ording  the  corpora- 
tion the  time  to  plead  allowed  by  the 
equity  rules,  is  not  reversible  error,  where 

•  the  proceedings  leading  up  to  the  appoint- 
ment of  the  receiver  and  the  power  given  to 
administer  the  property  were  largely  the 
result  of  the  assent  of  the  corporation,  and 
where  the  steps  taken  by  the  court  for  the 
purpose  of  bringing  the  cause  to  a  speedy 
eondusion  and  thus  avoiding  further  loss 
were  also  acquiesced  in  by  all  the  parties 
in  interest,  who  complied  with  the  terms  of 
the  order  setting  the  cause  for  trial,  and 
took  advantage  of  the  rights  which  it  con- 
ferred, and  where  the  corporation's  objec- 
tion was  the  result  of  a  change  of  front 
because  of  the  action  of  the  court  in  refus- 
ing a  continuance  based  upon  the  absence  of 
witnesses. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  89  4128-4134 ;    Dec.  Dig.  9  lOlS.^] 

CONTINTTANCE  (|  26*) —DISCRETION. 

2.  Refusing  to  grant  a  continuance  of  a 
eonsolidated  cause  arising  out  of  the  finan- 
cial difficulties  of  a  corporation  whose  prop- 
erty is  in  the  hands  of  a  receiver,  based 
upon  an  affidavit  as  to  the  absence  of  ma- 
terial witnesses,  is  not  an  abuse  of  discre- 
tion, where  the  matter  had  been  pending 
for  more  than  a  year,  and  all  the  parties 
in  interest  had  acquiesced  in  the  steps 
taken  by  the  court  for  the  purpose  of  bring- 
ing the  eause  to  a  speedy  eonelusion  and 


thus  avoiding  further  loss,  and  had  com^ 

plied  with  the  terms  of  the  order  settine 

the  cause  for  trial,  and  taken  advantage  of 

the  rights  which  it  conferred. 

riJd.  Note.^For  otber  cases,  see  Continuance, 
Cent.  Dig.  S9  74-98;    Dec  Dig.  f  26.*] 

Evidence  f§  424*)— To  Explain  Writing 
—Conditional  Sals  or  Pledge. 
8.  The  real  character  of  a  contract  be- 
tween a  oorporation  and  a  creditor  in  the 
form  of  a  conditional  sale  from  the  latter 
to  the  former  may  be  shown  in  a  case  m 
Porto  Rico  which  presents  not  only  a  con- 
troversy between  the  parties  to  the  con- 
tract, but  its  effect  and  operation  upon  the 
creditors  of  the  corporation, — especially 
where  such  contract  was  never  inscribed 
upon  the  public  records  so  as  to  bind  third 
persons. 

[Ed.    Note.— For    other    cases,    see    Evidence, 
Cent.  Dig.  §§  1966-1968;    Dec.  Dig.  fi  424.«] 

Fixtures  (|  27»)— Machinery  — "Placed 
IN  A  Plant"  —  Installation  bt  Ten- 
ant. 

4.  Machinery  is  placed  in  a  plant  by  th« 
owner  within  the  meaning  of  Porto  Rico 
Code,  §  335,  defining  the  conditions  under 
which  propertvt  movable  in  its  nature,  be- 
comes immobilized,  where  it  is  installed  by 
a  tenant  under  a  stipulation  in  the  lease 
that  it  shall  become  a  part  of  the  plant 
belonging  to  the  owner,  without  compensap 
tion  to  the  lessee. 

[Ed.    Note.— For    other    cases,    see    Plxturea, 
Cent.  Dig.  8S  6,  22.  25.  44,  45,  54 ;   Dec.  Dig.  9  «.•] 

Fixtures  (§  27*)— Real  Property  —  Re- 
cording Law  —  Transfer  of  Lease— 
"Contract   Concerning   Real  Rights 
To  Immovable  Property." 
6.  A  transfer  of  a  lease  of  real  property 
which,  among  other  obligations  imposed^  on 
the  lessee,   stipulates  for   the   immobiliza* 
tion  of  machinery  to  be  installed  by  the 
tenant,  is  a  contract  concerning  real  rights 
to  immovable  property,  within  the  mean- 
ing of  P.  R.  Civ.  Code,  §  613,  relating  ta 
the  registration  of  property. 

[Ed.  Note.— For  other  cases,  see  Fixtures,  Cent. 
Dig.  fii  6»  22.  25,  44.  46.  54;   Dec.  Dig.  }  27.*] 

Fixtures  (f  28*)— Execution— Priobitt 
OVER  Secured  Creditor—Fixtures. 
6.  Judgment  creditors  of  a  corporation 
operating  a  sugar  factory  in  Porto  Rico 
under  lease,  who  were  not  parties  to  the 
lease,  and  had  no  legal  notice  of  a  con- 
dition therein  by  which  machinery  installed 
by  the  lessee  was  to  become  the  lessor's 
property,  acquired  rights  in  such  machinery 
by  the  levy  of  an  execution  thereon,  which 
are  superior  to  those  of  a  secured  creditor 
of  the  corporation  who  claims  under  the 
lease  and  expressly  assumed  its  obligations, 
since,  as  to  such  judgment  creditors,  the 
machinery  remained  movable  property, 
while  as  to  him  it  was  a  part  of  the  realty, 
which,  as  a  result  of  his  obligations  under 
the  lease,  he  could  not  proceed  separately 
against  for  the  purpose  of  collecting  his 

debt. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  §8  68,  59;    Dec.  Dig.  fi  28.*] 

[No.  103  and  196.] 

{Submitted  March  6,   1912.     Bedded  Maj; 

27,  1912. 
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TWO  APPEALS  from  the  DiBtriet  Court 
of  the  United  States  for  Porto  Rico  to 
review  a  decree  in  a  eonsolidated  cause 
4uri8ing  out  of  tbe  financial  difficulties  of  a 
corporation,  which  fixes  the  rights  and 
priorities  of  the  various  creditors  of  the 
-corporation.     Affirmed. 

See  same  case  below,  5  Porto  Rico,  Fed. 
.Rep.  155. 

The  facts  are  stated  in  the  opinion. 
Messrs.    F.    Kingsbury    Curtis,    Hugo 
Kohlmann,   and   Martin   Traxieao,   Jr., 
for  Valdes. 

Messrs.  N.  B.  K.  Pettingill  and  Fred- 
erick L.  Cornwell  for  Central  Altagracia. 
Mr.  Francis  H.  Dexter  for  Nevers  ft 
Callaghan. 

-•    •Mr.  Chief  Justice  "White  delivered  the 
opinion  of  the  court: 

These  eases  were  consolidated  below,  tried 
together,  a  like  statement  of  facts  was  made 
applicable  to  both,  and  the  court  disposed  of 
-them  in  one  opinion.  We  shall  do  likewise. 
'Stating  only  things  deemed  to  be  essential 
as  shown  by  the  pleadings  and  documents 
-annexed  to  them  and  the  finding  of  facts 
made  below,  the  case  is  this:  Joaquin  San- 
•chez  owned  in  Porto  Rico  a  tract  of  land  of 
•about  22  acres  (cuerdas)  on  which  was  a 
-sugar  house  contaping  a  mill  for  crushing 
-cane  and  an  evaporating  apparatus  for 
manufacturing  the  juioe  of  the  cane  into 
'Sugar.  All  of  the  machinery  was  antiquated 
«nd  of  a  limited  capacity.  The  establish- 
ment was  known  as  the  Central  Altagracia, 
and  Sanchez,  while  not  a  cane  grower,  car- 
ried on  the  business  of  a  central, — that  is, 
of  acquiring  cane  grown  by  others  and  manu- 
facturing it  into  sugar  at  his  factory.  On 
the  18th  day  of  January,  1905,  Sanchez 
leased  his  land  and  plant  to  Salvador  Castel- 
lo  for  a  period  of  ten  years.  The  lease  gave 
to  the  tenant  (Castello),  the  right  to  install 
in  the  plant  "such  machinery  as  he  may 
;g  deem  convenient,  which  said  machinery,  at 
«  the  end*of  the  years  mentioned  (the  term  of 
the  lease)  shall  become  the  exclusive  prop- 
erty" of  the  lessor,  Sanchez.  The  tenant 
was  given  one  year  in  which  to  begin  the 
work  of  repairing  and  improving  the  plant, 
and  it  was  provided  that  "upon  the  expirap 
tion  of  this  term,  if  the  necessary  improve- 
ments shall  not  have  been  begun  by  him 
I  (Castello),  then  this  contract  shall  be  null 
and  void,  and  no  cause  of  action  shall  ao- 
■crue  tP  any  of  the  contracting  parties  by 
reason  thereof."  Further  agreeing  on  the 
•ubject  of  the  improved  machinery  which 
was  to  be  placed  in  the  plant,  the  contract 
provided:  "Upon  the  expiration  of  the 
term  agreed  on  under  this  contract,  any  im- 
provement or  machinery  installed  in  the 
said  central  shall  remain  for  the  benefit  of 


Don  Joaquin  Sanohei,  and  Don  SalTador 
Castello  shall  have  no  ri^t  to  claim  any- 
thing for  the  improvements  made."  The 
rental  was  thus  provided  for:  "After  each 
crop  such  profits  as  may  be  produced  by  the 
Central  Altagracia  shall  be  distributed  and 
twenty-five  per  cent  (25%)  thereof  shall 
be  immediately  paid  to  Don  Joaquin  San- 
chez as  equivalent  for  the  rental  of  said 
central  and  of  the  twenty-two  (22)  cuerdas 
of  land  surrounding  the  same.  The  remain- 
ing seventy-five  per  cent  (75%)  shall  be* 
long  to  Don  Salvador  Castello,  who  may  in- 
terest therein  whomsoever  he  may  wish, 
either  for  the  whole  or  part  thereof."  It 
was  stipulated,  however,  that  in  fixing  the 
profits  no  charge  should  be  made  for  repairs 
of  the  existing  machinery  or  for  new  ma- 
chinery put  in,  as  the  entire  cost  of  these 
matters  was  to  be  borne  l^  the  lessee,  Cas- 
tello. The  lease  provided,  moreover,  that 
in  case  of  the  death  of  Sanchez  the  obliga- 
tions of  the  contract  should  be  binding  on 
his  heirs,  and  in  the  case  of  the  death  of 
Castello,  his  brother,  Gterardo  Castello, 
should  take  his  place  "and  be  a  contracting 
party  if  he  so  desired.  Otherwise  the  plan- 
tation, in  such  a  condition  as  it  may  be  at 
his  death,  shall  immediately  pass  into  the 
possession  of  its  owner,  Don  Joaquin  San-  j 
ehez."  In  June,*  1005,  by  a  supplementary  *• 
contract,  the  lease  was  extended  without 
change  of  its  terms  and  conditions  for  an 
additional  period  of  ten  years,  making  the 
total  term  twenty  years.  Although  executed 
under  private  signature,  this  lease,  conform- 
ably to  the  laws  of  Porto  Rico,  was  pro- 
duced before  a  notary  and  made  authentic, 
and  in  such  form  was  duly  registered  on  the 
public  records,  as  required  by  the  Porte 
Rican  laws. 

On  the  1st  day  of  July,  1905,  Salvador 
and  Gerardo  Castello  transferred  all  their 
rights  acquired  under  the  lease,  as  above 
stated,  to  Frederick  L.  Cornwell  for  "the 
corporation  to  be  organized  under  the  name 
of  Central  Altagracia,  of  which  he  is  the 
trustee."  This  transfer  bound  the  corpora- 
tion to  all  the  obligations  in  favor  of  the 
original  lessor,  Sanchez,  provided  that  the 
corporation  should  issue  to  (Tastello  a  cer^ 
tain  number  of  paid-up  shares  of  its  capital 
stock  and  a  further  number  of  shares  as 
the  output  of  sugar  from  the  plant  increased 
as  the  result  of  its  enlarged  capacity  conse- 
quent upon  the  improvement  of  the  mar 
chinery  by  the  corporation.  The  lease  fur- 
ther provided  for  tbe  employment  of  Castello 
as  superintendent  at  a  salary,  for  a  substitu- 
tion of  Gerardo  Castello,  in  the  event  ol  the 
absence  or  death  of  his  brother  Salvador, 
and,  for  this  reason,  it  is  to  be  assumed 
Gerardo  made  himself  a  party  to  the  trans- 
fer of  the  lease.    This  transfer  of  the  lease 
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to  the  oorporation  was  never  put  upon 
the  public  records.  The  corporation  was 
organized  under  the  laws  of  the  state  of 
Maine,  and  under  the  transfer  took  charge 
of  the  plant.  The  season  for  grinding  cane 
and  the  manufacture  of  sugar  in  Porto  Rico 
usually  commences  "about  the  month  of 
December  of  each  year,  and  terminates  in 
the  months  of  May,  June,  or  July  of  the 
year  following,  according  to  the  amount  of 
eane  to  be  ground."  Central  factories  in 
Porto  Rico  usually  "make  contracts  with 
the  people  (colonos)  growing  cane,  so  that 
3  growers  of  cane  will  deliver  the  same  to  be 

*  ground,  and  such  contracta^are  usually  made 
and  entered  into  in  the  months  of  June, 
July,  and  August."  In  other  words,  on  the 
termination  of  one  grinding  season,  in  the 
months  of  June  or  July,  it  is  usual  in  the 
ensuing  August  to  make  new  contracts  for 
the  eane  to  be  delivered  in  the  following 
grinding  season,  which,  as  we  have  said, 
commences  in  December.  The  contract  trans- 
ferring the  lease  to  the  Central  Altagracia, 
Incorporated,  was  made  in  July,  1005,  at 
the  end,  therefore,  of  the  grinding  season  of 
that  year.  To  what  extent  the  corporation 
contracted  for  cane  to  be  delivered  to  it  for 
grinding  during  the  season  of  1905-06, 
which  began  in  December,  1905,  does  not  ap- 
pear. It  is  inferable,  however,  that  the  cor- 
poration began  the  work  of  installing  new 
machinery  to  give  the  plant  a  larger  capaci- 
ty within  the  year  stipulated  in  the  lease 
from  Sanchez  to  Castello.  We  say  this  be- 
cause it  is  certain  that  in  the  fall  of  1906 
(October)  the  corporation  borrowed  from 
the  commercial  firm  of  Nevers  &  Callaghan  in 
New  York  city,  the  sum  of  twenty-five  thou- 
sand dollars  ($25,000)  to  enable  the  cor- 
poration to  pay  for  new  and  enlarged  ma- 
chinery which  it  had  ordered,  and  which  was 
placed  in  the  factory  in  time  to  be  used  in 
the  grinding  season  of  1906-07,  which  began 
in  December,  1006.  While  such  grinding 
season  was  progressing,  on  April  11,  1907, 
the  corporation,  through  its  president,  under 
the  authority  of  its  board  of  directors,  sold 
to  one  Ramon  Valdes  all  its  rights  acquired 
under  the  lease  transferred  by  Castello.  This 
transfer  expressly  included  all  the  machin- 
ery previously  placed  by  the  corporation  in 
the  sugar  house,  as  well  as  machinery  which 
might  be  thereafter  installed  during  the 
term  of  redemption  hereafter  to  be  referred 
to,  and  which,  it  was  declared,  conformably 
to  the  original  lease,  "shall  be  a  part  of 
said  factory  for  the  manufacture  of  sugar." 
Hie  consideration  for  the  sale  was  stated  in 
the  contract  to  be  "thirty-five  thousand  dol- 

S  lars  ($35,000)  received  by  the  corporation, 

*  twenty-five  thousand  four  hundred  ^dollars 
($25,400)  whereof  had  been  paid  prior  to 
this  act  (of  sale),  and  to  its  entire  satis- 


faction, and  the  balance  of  nine  thousand 
six  hundred  dollars  ($9,600)  shall  be  turned 
over  to  the  vendor  corporation  by  Sefior 
Valdes  immediately  upon  being  required 
to  do  so  by  the  former."  This  sale  was  made 
subject  to  a  right  to  redeem  the  property 
within  a  year  on  paying  Valdes  the  entire 
amount  of  his  debt.  There  was  a  stipula- 
tion that  Valdes  assumed  all  the  obligar 
tions  of  the  lease  transferred  by  Castello 
to  the  company. 

The  undoubted  purpose  was  not  to  in- 
terfere with  the  operation  of  the  plant  by 
the  corporation,  since  there  was  a  provision 
in  the  contract  binding  Valdes  to  lease 
the  property  to  the  corporation  pending  the 
period  of  redemption.  This  sale  was  passed 
in  Porto  Rico  before  a  notary  public,  bui 
was  never  put  upon  the  public  records.  At 
the  time  it  was  made  there  was  a  very  con- 
siderable sum  unpaid  on  the  debt  of  Nevers 
A  Callaghan.  This  fact,  joined  with  the 
period  when  the  sale  with  the  right  to  re- 
deem was  made,  that  is,  the  approaching  end 
of  the  sugar-making  season  of  1906  and 
1907,  coupled  with  other  facts  to  which  we 
shall  hereafter  make  reference,  all  tend  to 
establish  that  at  that  time,  either  because 
insufiicient  capital  had  been  put  into  the 
venture,  or  because  the  business  had  been 
carried  on  at  a  loss,  the  affairs  of  the  cor- 
poration were  embarrassed,  if  it  was  not  in- 
solvent. A  short  while  before  the  commence- 
ment of  the  grinding  season  of  1907-1908,  in 
October,  1907,  in  the  city  of  New  York,  the 
corporation,  through  its  president,  declaring 
himself  to  be  authorized  by  the  board  of 
directors,  sanctioned  by  a  vote  of  the  stock- 
holders, apparently  made  an  absolute  sale 
of  all  the  rights  of  the  oorporation  under  the 
lease,  and  all  its  title  to  the  machinery 
which  the  corporation  had  put  into  the 
plant.  This  sale  was  declared  to  be  for  a 
consideration  of  sixty-five  thousand  ($65,- 
000)  dollars  which  the  company  acknowl- 
edged to  have  received  from  Valdes,  first,  J 
by  the  payment  of  the*thirty-five  ($35,000)  • 
dollars  cash,  as  stated  in  the  previous  sale 
made  subject  to  the  equity  of  redemption, 
and  thirty  thousand  ($30,000)  dollars  which 
"the  company  has  received  afterwards  in 
cash  from  Valdes."  There  was  a  provision 
in  the  contract  to  the  effect  that  as  the 
purpose  of  the  previous  contract  of  sale, 
which  had  been  made  subject  to  the  equity 
of  redemption,  was  accomplished  by  the  new 
sale,  the  previous  sale  was  declaredi  to  bo 
no  longer  operative. 

A  few  days  afterwards,  likewise  in  the 
city  of  New  York  (on  November  2,  1907)» 
Valdes  sold  to  the  company  all  the  righto 
which  he  had  acquired  from  it  by  the  previ- 
ous sale,  the  price  being  sixty-five  thousand 
($66,000)    dollars,   payable  in   instalmento 
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falling  due  in  the  yean  1008,  1909,  1910, 
and  1911,  respectiTely.  This  transfer  was 
put  in  the  form  of  a  conditional  sale  which 
reserved  the  title  in  Valdes  until  the  pay- 
ment of  the  deferred  price,  and  upon  the 
stipulation  that  any  default  hy  the  corpora- 
tion entitled  Valdes  ipso  facto  to  take  pos- 
session of  the  property.  Neither  this  act  of 
■ale  from  Valdes  to  the  corporation  nor 
the  one  made  by  the  corporation  to  Valdes 
were  ever  put  upon  the  public  records. 

Prior  to  the  making  of  the  sales  just  stat- 
ed, or  about  that  time,  the  corporation  de- 
faulted in  the  payment  of  a  note  held  by 
Nevers  k  Callaghan  for  a  portion  of  the 
money  which  they  had  loaned  the  corpora- 
tion under  the  circumstances  which  we  hare 
previously  stated,  and  that  firm  sued  in  the 
court  below  the  corporation  to  recover  the 
debt. 

The  grinding  season  of  1907-1908  com- 
menced in  December,  1907,  and  was  obvi- 
ously not  a  successful  one,  for  the  debt  of 
Nevers  ft  Callaghan  was  not  paid,  and  in 
May,  1908,  a  judgment  was  recovered  by 
them  against  the  corporation  for  about  $17,- 
000,  with  interest,  and  in  the  same  month 
execution  was  issued  and  levied  upon  the 
machinery  in  the  sugar  house.  Previous  to, 
g  er  not  long  subsequent  to,  the  time  Nevers  & 
•  Callaghan  commenced  their  suit,  the  precise 
date  not  being  stated  in  the  record,  the  heirs 
of  Sanchez,  the  original  lessor,  brought  a 
suit  in  the  court  below  against  the  corpora- 
tion. The  nature  of  the  suit  and  the  relief 
sought  is  not  disclosed,  but  it  is  inferable 
from  the  facts  stated  that  the  suit  either 
sought  to  recover  the  property  on  the  ground 
that  there  was  no  power  in  Castello  to 
transfer  the  lease,  or  upon  the  ground  of  de- 
fault in  the  conditions  as  to  payment  of 
profits  as  rental  which  the  lease  stipulated. 
It  would  seem  also  at  about  the  same  time 
either  one  or  both  of  the  Castellos  brought 
a  suit  against  the  company,  presumably  up- 
on the  theory  that  there  had  been  a  default 
in  the  obligations  assumed  in  their  favor 
by  the  corporation  at  the  time  it  took  the 
transfer  of  the  lease.  In  the  meanwhile 
also,  probably  as  the  result  of  the  want  of 
success  of  the  corporation,  discord  arose 
between  its  stockholders,  and  a  suit  growing 
out  of  that  state  of  things  was  brought  in 
the  lower  court. 

This  litigation  was  commenced  in  June, 
1908,  by  the  bringing  by  Valdes  of  an  action 
at  law  in  the  court  below  to  recover  the 
plant  on  the  ground  that,  by  the  default  in 
paying  one  of  the  instalments  of  the  price 
stated  in  the  conditional  sale,  the  right  to 
the  relief  prayed  had  arisen.  On  the  same 
day  Valdes  commenced  a  suit  in  equity 
against  the  corporation  in  aid  of  the  suit 
at  law.    The  bill  alleged  the  default  of  the 


corporation,  the  bringing  of  the  rait  at  law» 
the  confusion  in  the  affairs  of  the  corporis 
tion,  the  judgment  and  levy  of  the  execution 
by  Nevers  and  Callaghan,  and  the  threat  to 
sell  the  machinery  under  such  execution; 
the  refusal  of  the  corporation  to  deliver  pos- 
session of  the  property,  the  waste  and  de- 
struction of  the  value  of  the  property  which 
would  result  if  there  was  no  one  representing 
the  corporation  having  power  to  contract  for 
cane  to  be  delivered  during  the  next  grind- 
ing season,  etc.,  etc.  The  prayer  was  for  the 
appointment  of  a  receiver  to  take  charge  g 
of  the  property,  with*authority  to  carry  on  • 
the  same,  make  the  necessary  contracts  for 
cane  for  the  future,  it  being  prayed  that  the 
receiver  should  be  empowered  to  issue  re* 
ceiver's  certificates  to  the  extent  neces- 
sary to  the  accomplishment  of  the  purposes 
which  the  bill  had  in  view. 

On  the  same  day  a  bill  was  filed  on  behalf 
of  the  corporation  against  Valdes.  This 
bill  atacked  the  sale  made  to  Valdes  and  by 
him  to  the  corporation.  It  was  charged 
that  the  price  stated  to  have  been  paid  by 
Valdes  as  a  consideration  of  the  conditional 
sale  was  fictitious,  and  that  the  only  sum 
he  had  advanced  at  that  time  was  the 
$35,000  which  it  was  the  purpose  to  secure 
by  means  of  the  sale  with  the  equity  of 
redemption.  That  at  that  time  Valdes  ex- 
acted as  a  consideration  for  his  loan  that 
he  be  made  a  director  and  vice  president 
of  the  company.  The  bill  then  stated  that» 
it  having  become  evident  in  the  following 
autumn  that  the  corporation  would  require 
more  money  to  increase  its  plant,  to  pay 
off  the  sum  due  Nevers  &  Callaghan,  and 
for  the  operation  of  the  plant,  Valdes 
agreed  to  advance  the  money  if  he  were 
made  president  of  the  company  at  a  stipu- 
lated salary,  given  a  bonus  in  the  stock  of 
the  company,  and  upon  the  condition  that 
the  papers  be  executed  embodying  the  so- 
called  sale  of  the  company  to  Valdes  and 
the  practically  simultaneous  conditional  sale 
by  Valdes  to  the  company.  The  bill  then 
alleged  that  Valdes,  having  thus  become 
the  president  of  the  company,  failed  to 
carry  out  his  agreement  to  advance  the 
money,  failed  to  provide  for  the  debt  of 
Nevers  k  Callaghan,  mismanaged  the  af- 
fairs of  the  property  in  many  alleged  par- 
ticulars, and  did  various  acts  to  the  preju- 
dice of  the  company  and  to  his  own  wrongs 
ful  enrichment,  which  it  is  unnecessary  to 
recapitulate.  The  necessity  of  contracting 
for  cane  during  the  contract  season,  in  or- 
der that  the  plant  might  continue  during 
the  next  operating  season  to  be  a  going 
concern,  and  the  waste  and  loss  which  § 
would  otherwise*  be  occasioned,  were  fully  * 
alleged.  Valdes  and  the  firm  of  Nevers  & 
Callaghan  and  the  individual  members  of 
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that  flnn  wtra  made  defendants.  The 
prayer  was  for  the  appointment  of  a  leoeiTer 
and  with  power  to  cany  on  the  business  of 
the  oentral,  with  power,  for  that  purpose,  to 
contract  for  cane  for  the  coming  season, 
with  authority  to  issue  receiver's  certifi- 
cates for  the  purpose  of  borrowing  the 
money  which  might  be  required. 

The  judge,  being  about  to  leave  Porto 
Rico  for  a  brief  period,  declined  to  appoint 
a  permanent  receiver,  but  named  a  tempo- 
rary one  to  keep  the  property  together  un- 
til a  further  hearing  could  be  had,  interfer- 
ence in  the  meanwhile  with  the  custodian 
being  enjoined.  Shortly  thereafter  credit- 
ors of  the  corporation  interrened  and  joined 
in  the  prayer  made  by  both  of  the  com* 
plainants  for  the  appointment  of  a  receiv- 
er. In  July  the  two  suits  were  by  order 
eonsolidated,  and  after  a  hearing  a  receiv- 
er was  appointed  and  authority  given  him 
to  continue  the  property  as  a  going  concern 
and  to  borrow  a  limited  amount  of  money 
on  receiver's  certificates,  if  necessary,  to 
secure  contracts  for  cane  for  the  coming 
crop  season.  The  execution  of  the  Nevers  & 
Callaghan  judgment  was  stayed  pending  an 
appeal  which  had  been  taken  to  this  court. 
The  only  difference  which  seems  to  have 
arisen  concerning  the  appointment  of  the 
receiver  grew  out  of  the  fact  that  a  prayer 
of  the  Central  Altagracia,  asking  the  court 
to  appoint  as  receiver  Mr.  Pettingill,  a 
member  of  the  bar  and  one  of  the  coimsel 
of  the  corporation,  and  who  was  also  its 
treasurer,  was  denied.  Despite  this,  the  fair 
inference  is  that  the  ultimate  action  of  the 
court  was  not  objected  to  by  anyone,  be- 
cause of  the  hope  that  the  result  of  a  suc- 
cessful operation  of  the  plant  during  the 
coming  crop  season  might  ameliorate  the 
affairs  of  the  corporation,  and  thus  pre- 
vent further  controversies.  We  say  this, 
not  only  because  of  the  conduct  of  the  par- 
«  ties  prior  to  the  order  appointing  the  re- 
•  ceiver,  but  because,*  after  that  order,  the 
solicitors  of  the  Altagracia  Company  and 
Valdes  put  a  stipulation  of  record  that  un- 
til the  following  October  no  steps  whatever 
should  be  taken  in  the  proceedings,  and  not 
even  then  unless  the  attorneys  for  both  par- 
ties should  be  in  Porto  Rico. 

The  hope  of  a  beneficial  result  from  the 
operation  of  the  plant  by  the  receiver 
proved  delusive.  As  a  result  of  such  opera- 
tion there  was  a  considerable  loss  repre- 
sented by  outstanding  receiver's  eertiflcates, 
with  no  means  of  paying  except  out  of  the 
property.  Obviously,  for  this  reason,  the 
record  contains  a  statement  that  on  July 
12,  1900,  a  conference  was  had  between  the 
court  and  all  parties  concerned,  to  deter- 
mine what  steps  should  be  taken  to  meet 
the  situation.    It  appears  that  at  that  con- 


ference the  eoonsel  representing  the  heirs 
of  Sanchez  and  of  Nevers  &  Callaghan  stat- 
ed their  opposition  to  a  continuance  of  the 
receivership. 

On  July  17,  1909,  the  court  placed  a 
memorandum  on  the  files,  indicating  its 
purpose  to  bring  the  litigation,  receiver* 
ship,  etc.,  to  an  end,  and  to  cause  "imme- 
diate issue  to  be  raised  on  the  pleadings 
for  that  purpose."  This  memorandum  was 
entitled  in  all  the  pending  causes  concern* 
ing  the  property.  It  directed  that  demu^ 
rers  which  had  been  filed  in  the  consoli* 
dated  cause  of  Valdes  against  the  corpora* 
tion  and  of  the  corporation  against  Valdes 
be  overruled,  and  the  defendants  were  re- 
quired to  answer  on  or  before  Monday^ 
July  26,  in  order  that  upon  the  following 
day,  the  27th  of  July,  the  issues  raised 
might  be  tried  before  the  court  without  the 
intervention  of  a  master.  It  was  provid- 
ed in  the  order,  however,  that  nothing  in 
this  direction  should  prevent  the  parties 
from  filing  such  additional  pleadings  as  it 
is  deemed  necessary  for  the  protection  of 
their  rights  by  way  of  cross  bill  or  amend- 
ment, etc.  To  make  the  order  efficacious 
it  was  declared  that  nothing  would  be  done 
in  the  suit  of  the  heirs  of  Sanchez  against  A 
Castello  and  the  Altagracia,* which  was* 
pending  on  appeal,  and  that  a  demurrer 
filed  to  the  suit  of  Castello  against  the  cen- 
tral would  be  overruled;  that  the  demurrer 
in  the  suit  at  law  of  Valdes  would  remain  in 
abeyance  to  await  the  final  action  of  the 
court  on  the  trial  of  all  the  issues  in  the 
equity  causes,  and  that  a  stay  of  the  Nevers 
ft  Callaghan  execution  would  be  al>o  ^^ 
posed  of  when  the  equity  cases  came  to  be 
decided.  This  order  was  followed  by  a 
memorandum  opinion  filed  on  July  the  21st» 
stating  very  fully  the  position  of  the  re- 
spective suits,  the  necessity  for  action  ia 
order  to  preserve  the  property  from  waste, 
and  reiterating  the  view  that  whatever 
might  be  the  rights  of  the  Central  Alta- 
gracia or  of  Valdes  under  the  lease,  those 
rights  would  be  subordinate  to  the  ultimate 
determination  of  the  suit  brought  by  the 
heirs  of  Sanchez.  To  the  action  of  the 
court,  as  above  stated,  no  objection  ap- 
pears to  have  been  made.  On  the  contrary, 
between  the  time  of  that  order  and  the 
period  fixed  for  the  commencement  of  a  heai^ 
ing,  the  Central  Altagracia,  Valdes,  and 
Nevers  ft  Callaghan  modified  their  plead- 
ings to  the  extent  deemed  by  them  neces- 
sary to  present  for  trial  the  issues  upon 
which  they  relied.  In  the  case  of  the  Cen- 
tral Altagracia  this  was  done  by  filing,  on 
July  22,  an  amended  bill  of  complaint  in 
its  suit  against  Valdes,  and  on  July  26 
its  answer  in  the  suit  of  Valdes.  The  ac- 
ceptance l^  Valdes  of  the  terms  of  the  or^ 
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der  wai  shown  hj  an  answer  filed  to  the 
bill  in  the  tuit  of  the  company  and  the  croas 
bill  in  the  same  cause;  and  Nevers  &  Galla- 
ghan  manifested  their  acquiescence  by  ob- 
taining leave  to  make  themselves  parties, 
and  asserting  their  rights  by  cross  bill  and 
answers,  which  it  is  unnecessary  to  detail. 
When  the  consolidated  cause  was  called 
for  trial  on  the  morning  of  July  27,  the 
counsel  for  the  Central  Altagraeia  moved  a 
continuance  in  order  to  take  the  testimony 
of   certain   witnesses   in   Philadelphia   and 
O  New  York  for  the  purpose  of  proving  some 
•  of  the  allegations  of  the  complaint*  as  to 
the  wrongdoing  of  Valdes  in  administering 
the  affairs  of  the  corporation.    This  appli- 
cation was  supported  by  the   affidavit  of 
Mr.  Pettingill,  the  counsel  of  the  corpora- 
tion.    The  record  states  that  the  request 
for   continuance   was  opposed  by   all   the 
other  counsel,  and  the  application  was  de- 
nied.   In  doing  so  the  court  stated:    'That 
the  matter  has  been  pending  for  more  than 
a  year,  and  that  counsel  had  full  notice  of 
the  court's  intention  to  press  the  matters 
to  issue  and  trial,  and  that  it  is  not  dis- 
posed to  delay  matters  at  this  time,  when 
the    admissions    of    the   pleadings    are   so 
broad   that   the   proofs   available   here    in 
Porto  Rico  are  probably  sufficient,  and  the 
amended  complaint  already  on  file  in  suit 
No.  565, — ^Valdes  v.  Central  Altagraeia, — 
and  the  answer  thereto  and  the  answer  re- 
cently filed  in  suit  No.  564, — Central  Alta- 
graeia V.  Valdes   [5  Porto  Rico  Fed.  Eep. 
155], — as  well  as  the  cross  bill  also  recent- 
ly filed  in  suit  No.  465,  make  so  many  al- 
legations and  admissions  as  that  the  real 
issue  between  the  parties  can  be  plainly 
seen,  and  that,  in  the  opinion  of  the  court, 
enough   proof  is   available   here   in  Porto 
Rico.''    The  court  thereupon  declared  that 
the  Altagraeia  Company  might  by  the  next 
day,  if  it  so  desired,  file  exceptions  to  the 
answer  in  suit  565  and  an  answer  to  the 
cross  complaint;  indeed,  that  the  corporsr 
tion  might,  if  it  wished,  treat  them  as  filed, 
and  proceed  with  the  cause  and  file  them 
at  any  convenient  time  thereafter.    There- 
apon  the  record  states:    "Said  counsel  for 
the  Central  Altagraeia  stated  that  he  de- 
aired  time  to  file  exceptions  to  the  answer 
and  an  answer  to  the  cross  bill  in  suit  No. 
565 ;  and  the  court  granted  until  the  morn- 
ing of  July  28  for  such  purpose.    Later  in 
the  day  of  July  27,  one  of  the  counsel  for 
Valdes  having  requested  the  court  to  post- 
pone the  hearing  of  the  cause  until  the 
morning  of  the  29th,  because  of  an  unex- 
pected  professional  engagement  elsewhere, 
the  request  was  communicated  by  the  court 
to  the  other  counsel  in  tiie  cause."    There- 
opon  the  record  again  recites:  "Messrs.  Pet- 
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tingill  A*ComweIl,  attomeyi  for  the  Cea-* 
tral  Altagraeia,  stated  that  they  withdrew 
any  statement  they  have  hitherto  made  in 
the  cause  in  that  regard,  and  desired  to  be 
understood  that  they  would  not  except  to 
the  answer  in  suit  No.  565,  or  plead  or  an- 
swer to  the  cross  bill  therein,  save  and  ex- 
cept within  the  time  which  they  contended 
the  rules  governing  this   court  of  equity 
gave  them,  and  would  stand  upon  what  they 
considered   their   rights    in   that    regard." 
When  the  court  assembled  the  next  day, 
on  the  morning  of  the  28th,  a  statement 
concerning  the  occurrence  of  the  previous 
day  as  to  the  continuance,  etc.,  just  re- 
viewed, was  read  by  the  court  in  the  pres- 
ence of  all  the  counsel,  whereupon  the  rec- 
ord recites:    "N.  B.  Pettingill,  counsel  for 
the  Central  Altagraeia,  in  response  to  the 
same,  stated  thai  he  objected  to  proceeding 
to  take  any  evidence  in  any  of  the  causes  at 
that  time,  or  the  testimony  of  any  wit- 
nesses, because  the  same  was  not  at  issue 
or  in  condition  for  the  taking  of  evidence, 
and  objected  to  the  taking  of  sueh  evidence 
until  the  issues  of  said  causes  are  made  up 
in  aceordanee  with  the  rules  of  practice 
applicable  to  equity  causes."     The  record 
further  recites:   "Which  objection  was  over* 
ruled  by  the  court  on  the  ground  that  the 
action  called  for  thereby  is  not  necessary. 
That  the  bill  was  amended  within  three  days; 
an  answer  was  immediately  filed  to  it  and 
a  cross  bill  also  filed,  the  said  cross  bill 
making  only  the  same  claims  as  were  made 
in  suit  No.  563  at  law,  and  that  any  way 
the  issue  could  be  tried  on  the  bill  and  an- 
swer in  both  suits."    •    .    .    This  ruling 
of  the  court  having  been  excepted  to,  the 
trial  proceeded  from  day  to  day,  the  counsel 
for  the  Central  Altagraeia  talcing  no  part 
in  the  same,  and  virtually  treating  the  pro- 
ceedings as  though  they  did  not  concern 
that  corporation. 

In  substance,  the  court  decided:  First, 
that  as  the  result  of  the  contracts  between 
Valdes  and  the  Central  Altagraeia,  he  was 
not  the  owner  of  the  rights  of  that  cor- 
poration under  the  lease,  or  of  the  machin-  ei 
cry  which* had  been  placed  in  the  sugar  •* 
house  by  the  Altagraeia  Company,  or  of  the 
other  assets  of  the  corporation,  but  that  he 
was  merely  a  secured  creditor.  The  sum  of 
the  secured  debt  was  fixed  after  making  al- 
lowances for  some  not  very  material  credits 
which  the  corporation  was  held  to  be  en- 
titled to.  Second,  that  the  judgment  in 
favor  of  Nevers  ft  Callaghan  was  valid, 
and  that  that  firm,  by  virtue  of  its  execu- 
tion and  levy  upon  tiie  machinery,  had  a 
prior  right  to  Valdes.  Third,  the  sums  dua 
to  various  creditors  of  the  corporation  were 
fixed  and  the  equities  or  priorities  were 
classified  as  follows:  (a)  Taxes  due  by  the 
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corporation  and  the  sum  of  the  reoeiyer's 
certificates  and  certain  costs;  (b)  the  judg- 
ment of  Nevers  ft  Callaghan;  and  (e)  the 
debt  of  Valdes;  (d)  debts  due  the  other 
creditors.  Without  going  into  details  it 
sufiQces  to  say  that  for  the  purpose  of  en- 
forcing these  conclusions  the  decree  direct^ 
ed  a  sale  of  all  the  rights  of  the  Central 
Altagracia  in  and  to  the  lease,  machinery, 
contract,  etc.,  and  imposed  the  duty  upon 
Valdes,  if  he  became  the  purchaser,  to  pay 
enough  cash  to  discharge  the  costs,  taxes, 
receiver's  certificates,  and  the  claim  of 
Nevers  &  Callaghan. 

These  appeals  were  then  prosecuted,  the 
one  by  the  Central  Altagracia  and  the  other 
by  Valdes.  We  shall  endeavor  as  briefly 
as  may  be  to  dispose  of  the  contentions  re- 
lied upon  to  secure  a  reversal. 

1.  The  Central  Altagracia  appeal.— The 
alleged  errors  insisted  on  in  behalf  of  that 
company  relate  to  the  asserted  arbitrary 
action  of  the  court  in  forcing  the  cause  to 
trial  without  afifording  the  time  which  it  is 
insisted  the  corporation  was  entitled  to 
under  the  equity  rules  applicable  to  the 
subject;  and,  second,  the  refusal  of  the 
court  to  grant  a  continuance  upon  the  affi- 
davit as  to  the  absence  of  material  wit- 
nesses. 

We  think  all  the  contentions  on  this  sub- 
ject are  demonstrated  to  be  devoid  of  merit 
{J  by  the  statement  of  the  case  which  we  have 
*  made.  In  the  first  place,  it  is*  manifest 
from  that  statement  that  the  proceeding 
leading  up  to  the  appointment  of  a  re- 
ceiver and  the  power  given  to  administer 
the  property  was  largely  the  result  of  the 
assent  of  the  corporation.  In  the  second 
place,  when  the  unsuccessful  financial  issue 
of  the  receivership  had  become  manifest, 
we  think  the  statement  makes  it  perfectly 
clear  that  the  steps  taken  by  the  court  for 
the  purpose  of  bringing  the  case  to  a  speedy 
conclusion,  and  thus  avoiding  the  further 
loss  which  would  result  to  all  interests  con- 
cerned, were  also  acquiesced  in  by  all  the 
parties  in  interest  who  complied  with  the 
terms  of  that  order  and  took  advantage  of 
the  rights  which  it  conferred.  We  think 
also  the  statement  makes  it  apparent  that 
the  refusal  on  the  part  of  the  corporation 
.  to  proceed  with  the  trial,  upon  the  theory 
that  the  time  to  plead  allowed  by  the  equity 
rules  had  not  elapsed,  was  the  result  of  a 
change  of  view  becaute  of  the  action  of  the 
court  in  refusing  the  continuance  on  ac- 
count of  the  absent  witnesses, — a  change  of 
front  which  was  inconsistent  with  the 
rights  which  the  corporation  had  exercised 
in  accord  with  the  order  setting  the  cause 
for  trial,  and  with  the  rights  of  all  the 
other  parties  to  the  cause  which  had  arisen 
from  that  oi*der  and  from  the  virtual  ap- 


proval of  it,  or  at  least  aoqoiescenee  in  i%, 
by  all  concerned. 

Considering  the  assignments  of  error  in 
so  far  as  they  relate  alone  to  overruling  of 
the  application  for  continuance,  based  upon 
the  absence  of  witnesses,  it  sufiices  to  say 
that  the  elementary  rule  is  that  the  grant- 
ing of  a  continuance  of  the  cause  was  pe- 
culiarly within  the  sound  discretion  of  the 
court  below, — a  discretion  not  subject  to  be 
reviewed  on  appeal  except  in  case  of  such 
clear  error  as  to  amount  to  a  plain  abuse 
springing  from  an  arbitrary  exercise  of 
power.  Instead  of  coming  within  this  lat- 
ter category,  we  think  the  facts  as  to  the 
refusal  to  continue  and  the  conduct  of  the 
parties  make  it  clear  that  there  was  not 
only  no  abuse  but  a  just  exercise  of  discre- 
tion. 
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*  2.  As  to  the  Appeal  of  Valdes.— Two  • 
propositions  are  relied  upon:  First,  that 
error  was  committed  in  treating  Valdes 
merely  as  a  secured  creditor,  and  in  not 
holding  him  to  be  the  absolute  owner  of  the 
rights  and  property  alleged  to  have  been 
transferred  by  the  so-called  conditional  sale. 
Second,  that  in  any  event  error  was  com- 
mitted in  awarding  to  Nevers  ft  Callaghan 
priority  over  Valdes. 

The  first  proposition  is  supported  by  a 
reference  to  the  Porto  Riean  Code  and  de- 
cisions of  the  Supreme  Court  of  Spain  and 
the  opinions  of  Spanish  law  writers.  But 
the  contention  is  not  relevant,  and  the  au- 
thorities cited  to  sustain  it  are  inapposite 
to  the  ease  to  be  here  decided,  because  the 
argument  rests  upon  an  imaginary  premise; 
that  is,  that  the  ruling  of  the  court  be- 
low denied  the  right  under  the  Spanish 
law  to  make  a  conditional  sale,  or  held  that 
such  a  sale  if  made  would  not  have  the 
effect  which  the  argument  insists  it  was  en- 
titled to.  This  is  true  because  the  action 
of  the  court  was  solely  based  upon  a  prem- 
ise of  fact;  vits,,  that  under  the  circum- 
stances of  the  case,  and  in  view  of  the 
prior  sale  with  the  equity  of  redemption, 
the  cancelation  of  that  sale,  and  the  trans- 
fer made  by  the  corporation  to  Valdes,  and 
the  immediate  transfer  of  the  same  rights 
by  him  to  the  corporation  in  the  form  of  a 
conditional  sale,  the  failure  to  register  any 
of  the  contracts,  and  the  relation  of  Valdes 
to  the  corporation  at  the  time  the  contracts 
were  made,  it  resulted  that  whatever  might 
be  the  mere  form,  in  substance  and  effect 
no  conditional  sale  was  made,  but  a  mere 
contract  was  entered  into  which  the  parties 
intended  to  be  a  mere  security  to  Valdes 
for  money  advanced  and  to  be  advanced  by 
him.  This  being  the  case,  it  is  manifest 
that  it  is  wholly  irrelevant  to  argue  that 
error  was  committed  in  not  applying  the 
assumed  principles  of  the  Porto  Rican  and 


191L 


VALDES  T.  CSNXRAL  ALTAGBACIA. 


CTl 


Spanish  law  gofreming  in  the  ease  ot  a 
eonditional  sale,  when  the  mling  which  the 
court  made  proceeded  upon  the  conclusion 

M  that  there  was  no  conditional  sale. 

£*  *The  contention  that,  under  the  Porto  Ri- 
can  law,  the  form  was  controlling  because 
proof  of  the  substance  was  not  admissible, 
seems  not  to  have  been  raised  below,  but, 
if  it  had  been,  is  obviously  without  merit,  as 
the  ease  as  presented  inyolved  not  a  con- 
troversy alone  between  the  parties  to  the 
contract,  but  the  effect  and  operation  of  the 
contract  upon  third  parties,  the  creditors 
of  the  corporation.  The  contention  is  addi- 
tionally without  merit,  since  it  assumes 
that  the  mere  form  of  the  contract  excluded 
the  power  of  creditors  to  inquire  into  its 
reality  and  substance,  even  although  the 
contract  was  never  inscribed  upon  the  pub- 
lic records  so  as  to  bind  third  parties. 
That  its  character  was  such  as  to  require 
inscription  we  shall  in  a  few  moments  dem- 
onstrate in  coming  to  consider  the  second 
proposition;  that  is,  upon  the  hypothesis 
that  Valdes  was  but  a  secured  creditor,  was 
error  committed  in  subordinating  his  claim 
to  the  prior  claim  of  Nevers  &  Oallaghan 
under  their  judgment  and  execution  t 

To  determine  this  question  involves  fix- 
ing the  nature  and  character  of  the  proper- 
ty from  the  point  of  view  of  the  rights  of 
Valdes,  and  its  nature  and  character  from 
the  point  of  view  of  Nevers  k  Callaghan  as 
a  judgment  creditor  of  the  Altagracia  Com- 
pany, and  the  rights  derived  by  them  from 
the  execution  levied  on  the  machinery 
placed  by  the  corporation  in  the  plant. 
Following  the  Code  Napoleon,  the  Porto 
Rican  Code  treats  as  immovable  (real) 
property,  not  only  land  and  buildings,  but 
also  attributes  immovability  in  some  cases 
to  property  of  a  movable  nature;  that  is, 
personal  property,  because  of  the  destina- 
-  tion  to  which  it  is  applied.  "Things,"  says 
S  834  of  the  Porto  Rican  Code,  "may  be 
immovable  either  by  their  own  nature  or  by 
their  destination,  or  the  object  to  which 
they  are  applicable."  Numerous  illustra^ 
.  tions  are  given  in  the  5th  subdivision  of 

g  article  335,  which  is  as  follows:     "Maehin- 

*  ery,  vessels,  instruments,  or* implements  in- 
tended by  the  owner  of  the  tenements  for 
the  industry  or  works  that  they  may  carry 
on  in  any  building  or  upon  any  land,  and 
which  tend  directly  to  meet  the  needs  of 
the  said  industry  or  works."  See  also  Code 
Napoleon,  articles  516,  518,  et  Beq.,  to  and 
inclusive  of  article  534,  recapitulating  the 
things  which,  though  in  themselves  mova- 
ble, may  be  immobilised.  So  far  as  the 
subject-matter  with  which  we  are  dealing, — 
machinery  placed  in  the  plant, — it  is  plain, 
both  under  the  provisions  of  the  Porto 
Rican    law    and    of    the    Code    Napoleon, 


that  machinery  which  is  movable  in  its 
nature  only  becomes  immobilized  when 
placed  in  a  plant  by  the  owner  of  the  prop- 
erty or  plant.  Such  result  would  not  be  ao- 
complisfaed,  therefore,  by  the  placing  of 
machinery  in  a  plant  by  a  tenant  or  a 
usufructuary  or  any  person  having  only  a 
temporary  right.  Demolombe,  Tit.  9,  No, 
203;  Aubry  et  Rau,  Tit  2,  p.  12,  §  164; 
Laurent,  Tit.  5,  No.  447;  and  decisions 
quoted  in  Fuzier-Herman  ed.  Code  Napo- 
leon, under  article  522  et  eeq.  The  distino- 
tion  rests,  as  pointed  out  by  Demolombe, 
upon  the  fact  that  one  only  having  a 
temporary  right  to  the  possession  or  enjoy- 
ment of  property  is  not  presumed  by  the 
law  to  have  applied  movable  property  be- 
longing to  him  so  as  to  deprive  him  of  it 
by  causing  it,  by  an  act  of  immobilization^ 
to  become  the  property  of  another.  It  fol- 
lows that,  abstractly  speaking,  the  machin- 
ery put  by  the  Altagracia  Company  in  the 
plant  belonging  to  Sanchez  did  not  lose  its 
character  of  movable  property  and  become 
immovable  by  destination.  But,  in  the  con- 
crete, immobilization  took  place  because  of 
the  express  provisions  of  the  lease  under 
which  the  Altagracia  held,  since  the  lease 
in  substance  required  the  putting  in  of  im- 
proved machinery,  deprived  the  tenant  of 
any  right  to  charge  against  the  lessor  the 
cost  of  such  machinery,  and  it  was  ex- 
pressly stipulated  that  the  machinery  so 
put  in  should  become  a  part  of  the  plant 
belonging  to  the  owner  without  compensa-  ^ 
tion  to  the  lessee.*  Under  such  conditions  * 
the  tenant,  in  putting  in  the  machinery, 
was  acting  but  as  the  agent  of  the  owner,  in 
compliance  with  the  obligations  resting  up- 
on him,  and  the  immobilization  of  the  ma- 
chinery which  resulted  arose  in  legal  ef- 
fect from  the  act  of  the  owner  in  giving 
by  contract  a  permanent  destination  to  the 
machinery.  It  is  true,  says  Aubry  and  Rau, 
vol.  2,  §  164,  f  2,  p.  12,  that  "the  immo- 
bilization with  which  the  article  is  con- 
cerned can  only  arise  from  an  act  of  the 
owner  himself  or  his  representative.  Hence 
the  objects  which  are  dedicated  to  the  use 
of  a  piece  of  land  or  a  building  by  a  lessee 
cannot  be  considered  as  having  become  im- 
movable by  destination  except  in  the  case 
where  they  have  been  applied  for  account  of 
the  proprietor,  or  in  execution  of  an  obliga- 
tion imposed  by  the  lease."  It  follows  that 
the  machinery  placed  by  the  corporation  in 
the  plant,  by  the  fact  of  its  being  so  placed, 
lost  its  character  as  a  movable,  and  be- 
came united  with  and  a  part  of  the  plant 
as  an  immovable  by  destination.  It  also 
follows  that  as  to  Valdes,  who  claimed  un- 
der the  lease,  and  who  had  expressly  as- 
sumed the  obligations  of  the  lease,  the  ma- 
chinery, for  all  the  purposes  of  the  exercise 
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of  hU  rights,  was  but  a  part  of  the  real 
•state, — a  conclusion  which  cannot  be  ayoid- 
ed  without  saying  that  Valdes  could  at  one 
and  the  same  time  assert  the  existence  in 
himself  of  rights,  and  yet  repudiate  the 
obligations  resulting  from  the  rights  thus 
asserted. 

Nevers  &  Callaghan  were  creditors  of  the 
corporation.  They  were  not  parties  to  nor 
had  they  legal  notice  of  the  lease  and  its 
conditions  from  which  alone  it  arose  that 
machinery  put  in  the  premises  by  the  Al- 
tagracia  became  immovable  property.  The 
want  of  notice  arose  from  the  failure  to 
record  the  transfer  from  Castello  to  the  Al- 
tagracia,  or  from  the  Altagracia  to  Valdes, 
and  from  Valdes  apparently  conditionally 
back  to  the  corporation, — a  dear  result  of 
I  613  of  the  Ciyil  Code  of  Porto  Rico,  pro- 
•I  Tiding,  "The  titles  of  ownership  or  of  other 
•  real  rights  relating* to  immovables  which 
are  not  properly  inscribed  or  annotated 
in  the  registry  of  property  shall  not  be 
prejudicial  to  third  parties/'  It  is  not  dis- 
putable that  the  duty  to  inscribe  the  lease 
by  necessary  implication  resulted  from  the 
general  provisions  of  article  2  of  the  mort- 
gage law  of  Porto  Rico,  as  stated  in  para- 
graphs 1,  2,  and  3  thereof,  and  explicitly 
also  arose  from  the  express  requirement  of 
paragraph  6,  relating  to  the  registry  of 
''contracts  for  the  lease  of  real  property  for 
a  period  exceeding  six  years.  .  .  ."  It 
is  true  that,  in  a  strict  sense,  the  contracts 
between  Castello  and  the  Altagracia  Com- 
pany and  with  Valdes  were  not  contracts  of 
lease,  but  for  the  transfer  of  a  contract  of 
that  character.  But  such  a  transfer  was 
clearly  a  contract  concerning  real  rights 
to  immovable  property  within  the  purview 
of  article  613  of  the  Civil  Code,  just  previ- 
ously quoted.  Especially  is  this  the  case 
in  view  of  the  stipulations  of  the  lease  as 
to  the  immobilization  of  movable  property 
placed  in  the  plant,  and  the  other  obliga- 
tions imposed  upon  the  lessee.  "The  sale 
which  a  lessee  makes  to  a  third  person  to 
whom  he  transfers  his  right  of  lease  is  the 
sale  of  an  immovable  right,  and  not  simply 
a  sale  of  a  movable  one."  See  numerous  de- 
cisions of  the  courts  of  France,  beginning 
with  the  decision  on  February  2,  1842,  of 
the  court  of  cassation  (Journal  du  Palais 
[1842]  vol.  1,  171).  See  also  numerous  au- 
thorities collected  under  the  heading  above 
stated  in  paragraph  21,  under  articles  516, 
517,  and  618  of  the  Code  Napoleon.  Fuzier^ 
Herman  ed.  of  that  Code,  p.  643. 

The  machinery  levied  upon  by  Nevers  ft 
Callaghan,  that  is,  that  which  was  placed 
in  the  plant  by  the  Altagracia  Company, 
being,  as  regards  Nevers  &  Callaghan,  mov- 
able  property,  it  follows  that  they  had  the 
right  to  levy  on  it  under  the  execution  upon 


the  judgment  in  their  favor,  and  the  ex- 
ercise of  that  right  did  not  in  a  legal  sense 
conflict  with  the  claim  of  Valdes,  since  as 
to  him  the  property  was  a  part  of  the  real-  A 
ty,  which,  as  the  result*  of  his  obligations  •" 
under  the  lease,  he  could  not,  for  the  pur- 
pose of  collecting  his  debt,  proceed  sepa- 
rately against. 

As  a  matter  of  precaution  we  say  that 
nothing  we  have  said  affects  the  rights, 
whatever  they  may  be,  of  the  heirs  at  San* 
chez,  the  original  lessor. 

Affirmed. 


(226  U.  8.  L) 

STATE  OF  MARYLAND,  Complalnanl^ 

▼. 

STATE  OF  WEST  VIRGINIA. 
States    (i   12*)  —  Boundabiss   Between 

STATESr-nJUDICIAL   ESTABUSHHEIVT. 

The  true  boundaj^  line  between  the  states 
of  Maryland  and  West  Virginia  is  esUb- 
lished  and  decreed  to  be  as  delineated  and 
set  forth  in  a  report  and  the  accompanying 
map  made  by  the  commissioners  appointed 
by  the  Supreme  Court  of  the  United  States 
to  run,  locate,  and  permanently  mark  with 
suitable  monuments  the  DeiUcins  or  old  state 
line  as  the  boundary  line  between  those 
states  from  low-water  mark  on  the  southen 
bank  of  the  North  Branch  of  the  Potomae 
river  to  the  Pennsylvania  line. 

[Ed.  Note.~For  other  cases,  see  States.  Cent. 
Die.  19  6-U;    Dec  Dig.  |  12.*] 

[No.  1,  Original.] 
Decree  entered  May  27,  1012. 

ORIGINAL  SUIT  in  equity  between  tht 
states  of  Maryland  and  West  Virginia 
to  settle  the  boundary  between  those  states 
from  the  head  waters  of  the  Potomac  to  the 
Pennsylvania  line.  The  boundary  line  e** 
tablisbed  and  decreed  to  be  as  delineated 
and  set  forth  in  the  report  and  accompany- 
ing map  made  by  commissioners  appointed 
for  that  purpose. 

See  also  217  U.  S.  1,  677,  64  L.  ed.  Mfp 
888,  30  Sup.  Ct.  Rep.  268,  630. 

Mr.  Edgar  Allan  Poe,  Attorney  General 
of  Maryland,  and  Mr.  Isaac  Ijobe  Strain 
for  complainant. 

Mr.  William  O.  Conley,  Attorney  Gen- 
eral of  West  Virginia,  and  Mr.  George  XS* 
Price  for  defendant. 

Per  Ovriam: 

The  state  of  West  Virgfnia  having  movied 
the  court  to  take  up  for  consideration  tha 
exceptions  heretofore  filed  in  this  cause 
by  the  state  of  Maryland  to  the  report  of 
Commissioners  Julius  K.  Monroe  and  Samu- 
el S.  Gannett,  two  of  the  commissioners 


•For  other  oases  see  same  topic  Jk  |  koubem  1b  Dec  Jk  Am.  Digs.  1S07  to  4ate,  Jk  Rop'r  ladezes 
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who  were  appointed  by  the  decree  entered  in 
this  cause  on  the  Slst  day  of  May,  1910,  to 
run,  locate,  and  permanently  mark,  with 
suitable  monuments,  the  Deakins  or  old 
state  line,  as  the  boundary  line  between 
^the  states  of  Maryland  and  West  Virginia, 

*  from  low-water  mark  oii*the  southern  bank 
of  the  North  Branch  of  the  Potomac  river 
to  the  Pennsylvania  line,  and  to  overrule 
■aid  exceptions  and  confirm  said  report, 
which  report  is  in  the  words  and  figures 
following,  to  wit: 

To  the  Honorable   Chief  Justice  and  the 

Associate  Justices  of  the  Supreme  Court 

of  the  United  States: 

We,  Julius  EL  Monroe  and  Samuel  S. 
Gannett,  two  of  the  commissioners  appointed 
under  the  decree  of  the  court  rendered  May 
81,  1910,  ''to  run,  locate,  and  establish  and 
permanently  mark  with  suitable  monuments 
the  said  Deakins  or  'old  state  line*  aa  the 
boundary  line  between  the  states  of  Mary- 
land and  West  Virginia  from  said  point 
(low-water  mark)  on  the  southern  bank 
of  the  North  Branch  of  the  Potomac  rivisr 
to  the  said  PennsylTania  line,  etc.,"  have 
the  honor  to  submit  the  following  report 
and  map  entitled,  "Map  Showing  The 
Boundary  Line  Between  Maryland  and  West 
Virginia,  from  the  Potomac  River  to  the 
Pennsylvania  State  Line,  as  Surveyed  and 
Marked  under  the  Decree  of  the  Supreme 
Court  of  the  United  States,  Rendered  May 
81,  1910,"  etc : 

The  party  was  oiganized  and  went  into 
camp  on  July  12,  1910,  on  Arnold's  ridge, 
about  1  mile  north  of  the  North  Branch  of 
the  Potomac  river,  and  immediately  began 
the  survey  of  the  line. 

Beginning  at  the  Fairfax  stone,  a  line 
was  first  run  north  0*  66'  £.  along  a  well- 
marked   line   to   a   planted   stone   marked 

"1101"  **  *^®  southwest  comer  of  military 
lot  No.  1101,  originally  a  "botuided  maple 
standing  1  mile  north  from  a  stone  fixed 
by  Lord  Fairfax  for  the  head  of  the  North 
Branch  of  the  Potowmack  river."  The  in- 
tersection of  this  line  with  the  south  bank 
of  the  North  Branch  of  the  Potomac  (at  low- 
water  mark)  was,  under  the  decree  of  the 
court,  fixed  as  the  comer  of  Maryland  and 
West  Virginia,  and  monimient  No.  1  was 
therefore  erected  at  this  place  and  became 
the  initial  point  of  the  boundary  line  run  in 
1910  and  1911. 

From  the  comer  of  lot  1101  B,  where 
monument  No.  2  was  erected,  the  line  de- 
flects slightly  to  the  west  and  follows  the 
old  marked  line  on  the  course  N.  0*  47'  53'' 

•  E.  as^identified  by  the  surveyors  in  the  case 
in  1897  and  shown  on  the  maps  filed  by  the 
iefendants.    This  line  crosses  Arnold's  ridge, 
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Laurel  ran.  Backbone  mountain,  Yoioghio- 
gheny  river,  and  where  it  intersects  the  8d 
line  of  a  Maryland  tract  called  "Coveat 
Garden"  monument  No.  4  was  erected  and 
an  offset  was  made  to  the  west.  The  3d  line 
of  Covent  Garden  was  followed  for  a  dis- 
tance of  402.15  feet  on  the  course  N.  71*  48' 
W.  (true)  to  a  planted  stone,  acknowl- 
edged by  residents  and  owners  of  adjoining 
property  and  pointed  out  by  them  as  being 
the  limit  of  their  respective  claims,  at  this 
point.  Monument  No.  5  was  built  over  this 
stone  and  the  line  was  run  N.  0*  27'  04''  B. 
in  a  manner  to  follow  the  property  lines,  as 
acknowledged  by  the  citizens  of  the  two 
states;  passing  over  the  center  of  a  planted 
stone  property  comer,  which  marked  the  be- 
ginning of  the  Maryland  tract  called  MonnI 
Pleasant,  surveyed  in  1774.  Monument  Ne. 
6  was  built  over  and  around  this  stone, 
which  was  pointed  out  by  witnesses  as 
marking  the  place  of  the  original  comer,  a 
white  oak  tree.  Continuing  on  the  same 
course,  a  large  anciently  marked  white  oak 
tree  was  reached  and  identified  as  the  begin- 
ning of  a  Virginia  tract  of  land  surveyed 
for  John  Pettyjohn  in  1781,  and  also  m 
comer  of  John  T.  Goff  1,000  acres,  survey 
made  in  1782,  both  of  which  call  for  the 
boundary  line.  This  ires  was  eat  and 
blocks  taken  out  by  your  commissioners 
which  showed  surveyoiV  ax  marks  in  the 
wood;  one  one  handi^  and  thirty  years  old, 
and  one  one  hundred  and  seventeen  years, 
and  the  last  seventy-eight  years,  thus  indis- 
putably establishing  this  course  as  following 
the  oldest  marked  line  extant.  The  stump 
of  this  tree  was  removed  and  monument  No. 
8  was  built  in  the  exact  spot  occupied  by  it. 
Upon  trial  it  was  found  that  from  this  white 
oak,  northward,  the  line  between  property 
holdings  of  citizens  in  the  two  states  verged 
to  the  eastward,  and  a  slight  angle  was 
therefore  made  to  the  east  and  the  boundary 
line  run  N.  0*  42'  57"  E.  to  the  stump  of  a 
bounded  sugar  tree,  the  northwest  comer 
of  a  Maryland  tract  called  Eelshine;  this 
tree,  while  standing,  was  identified  by  the 
surv^syors  in  this  case  in  1897,  and  also  by 
the  owners  of  the  tract.  The  land,  since 
that  time,  has  been  cleared,  and  the  timber 
destroyed  by  fire.  The  stump  of  this  sugar 
tree  was  again  pointed  out  to  the  commis- 
sioners, in  1910,  by  Peter  F.  Nine,  ths*pres-« 
ent  owner  of  the  tract  Eelshine.  This  stump 
was  removed  and  monument  No.  10  erect- 
ed exactly  where  it  stood. 

From  this  point  the  boundary  line  runs 
8.  89*  17'  03"  K  482.3  feet  along  the  lim 
common  to  the  tract  Eelshine  and  the  Virgin- 
ia grant  to  Wm.  Ashby  for  60  acres,  to  the 
southwest  comer  of  the  Maryland  tratt 
called  Buckdale.  As  the  southwest  comer  of 
Buckdale  and  tte  southeast  eomer  of  tte 
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Ashby  60-aei«  traet,  which  are  eommon, 
eould  not  b«  deilnitelj  located  upon  the 
ground,  at  all  original  objects  marking  them 
have  been  destroyed,  this  point  was  deter- 
mined by  the  intersection  <i  a  line  produced 
southward  passing  through  known  and  ao- 
eepted  points  in  the  "old  line,"  namely, 
"the  stiJce  and  stone  pile,"  on  Lauer  Hill, 
which  is  the  common  comer  of  the  Maryland 
tract  called  "Maryland,**  and  the  Virginia 
grant  to  John  Hoye  for  500  acres,  and  which 
was  identified  and  located  by  the  surveyors 
in  this  cas^  in  1897,  and  shown  at  Bed 
"06"  upon  Map  No.  1,  filed  by  defendants, 
and  again  identified  by  your  commissioners 
in  1010;  and  a  point  north  of  the  B.  k  O. 
Railroad  near  Hutton,  Maryland,  in  the 
property  line  between  lands  of  the  Connell 
heirs  and  George  Morris.  Monument  No.  11 
was  placed  at  the  intersection  of  the  line 
aboye  described  with  the'line  eastward  from 
monument  No.  10.  The  course  of  the  bound- 
ary from  monument  No.  11,  as  above  de- 
termined, is  N.  0*  41'  i^"  E.,  following 
closely  the  lines  of  the  original  Virginia 
grants,  and  passing  through,  or  very  near, 
the  several  points  indicated  upon  map  No. 
1  filed  in  this  case  by  defendant,  and  testi- 
fied to  as  standing  in  the  "Deakins,  or  old 
state  line,"  to  a  point  on  Glover's  hill,  li 
miles  north  of  the  Baltimore  &  Ohio  Rail- 
road, where  monument  No.  15  was  erected. 
From  this  point  northward  it  was  found 
that  the  general  course  of  the  property  lines 
verged  slightly  to  the  west,  and  the  course 
of  the  boundary  was  here  changed  to  N.  0* 
22'  21"  E.  to  conform  thereto,  following  the 
well-marked  divisional  lines  between  the  F. 
ft  W.  Deakins  6,000-acre  Virginia  grant, 
and  the  Maryland  military  lots  (Nos.  1237 
to  1245)  and  the  eastern  line  of  the  Hoye  and 
Martin  3,600-acre  Virginia  grant,  passing 
over  the  summits  of  Snaggy  mountain  and 
through  the  southern  end  of  the  Pine  swamp 
!?to  a  point  where  this* line  intersects  the 
southern  line  of  the  John  Crane  776-aere 
Virginia  grant,  a  short  distance  north  of  the 
Cranesville  and  Oakland  road,  as  indicated 
upon  the  maps  filed  by  the  defendant  in  this 
ease.  This  point  was  determined  by  repro- 
ducing upon  the  ground  the  southern  line 
of  said  776-acre  Crane  survey.  Monument 
No.  10  was  erected  at  this  point.. 

From  monument  No.  19  an  offset  of  971.09 
feet  was  made  along  the  south  line  of  the 
John  Crane  776.acre  tract  N.  89*  27'  27"  E. 
to  its  intersection  with  the  west  boundary 
of  Maryland  military  lot  No.  1292,  where 
monument  No.  20  was  built.  The  boundary 
here  turns  northward,  following  the  west 
limit  of  military  lots  1292, 1294, 1296,  1208, 
1400,  and  1402  as  laid  out  by  Francii  Dea- 
kins, on  a  true  oourse  of  N.  0*  17'  00"  E.  to 
the  northwest  corner  of  military  lot  1402. 


Monument  No.  21  was  plaeed  at  this  point 
and  an  offset  made  58.69  feet  8.  89*  43'  00" 
E.  along  the  north  side  of  lot  1402  (which 
is  also  the  division  line  between  lands  of 
E.  F.  Jenkins  and  M.  H.  Frankhouser), 
where  monument  No.  22  was  erected. 

From  monument  No.  22  the  course  of  the 
boundary  is  N.  0*  24'  42"  E.,  passing 
through,  or  near  the  point  where  a  large 
marked  red  oak  formerly  stood,  testified  to 
in  this  case  by  Bthbell  Falkenstine,  as  stand- 
ing in  the  Deakins  or  old  state  line,  and 
shown  at  the  letters  "W-K"  upon  the  maps 
heretofore  filed;  a  planted  stone,  a  short 
distance  north  of  the  red  oak  in  the  east 
line  of  the  Henry  Banks  survey  of  8,000 
acres,  and  following  a  well-marked  line  along 
and  with  the  eastern  boundary  of  the  Banks 
survey  and  the  western  boundary  of  the 
Maryland  tract  called  "Canroberf  to  a  point 
where  it  intersects  the,  south  line  of  the  328- 
acre  tract  granted  by  Virginia  to  Henry 
Deal,  and  passing  through  the  same,  to  a 
point  where  the  east  line  of  the  Banks  sur- 
vey intersects  the  south  line  of  a  tract  of 
367  acres  granted  by  Virginia  to  Henry 
Deal,  where  monument  No.  27  was  erected. 

From  monument  No.  27  an  offset  was 
made  347.3  feet  N.  89*  26'  12"  E.  along  the 
line  between  the  two  Henry  Deal  tracts 
above  mentioned,  where  monument  No.  28 
was  placed. 

From  monument  No.  28  to  monument  No. 
32  the  course  of  the  boundary  is  N.  0*  20' 
07"  W.  and  closely  follows*the  mutually  ao-  < 
cepted  property  lines  of  citizens  of  the  two 
states;  corners,  trees,  and  fences  having 
been  pointed  out  by  various  landowners  on 
both  sides  of  the  "old  line."  Monument 
No.  32  replaces  a  large  marked  Spanish 
oak,  which  was  a  common  corner  of  lands 
owned  by  John  and  George  W.  Vansickle, 
in  West  Virginia,  and  in  the  west  line  of 
land  owned  by  W.  M.  Fike  in  Maryland. 
This  tree  was  cut  down  and  the  stump  re- 
moved by  your  commissioners  in  1911.  From 
this  point  northward  it  was  found  that  ths 
old  accepted  boundary  line  veered  slightly 
to  the  east,  and  the  course  of  the  boundary 
line  was  therefore  changed  to  N.  0*  4'  55" 
E.  to  conform  to  it. 

Monument  No.  34  was  set  at  the  inter- 
section of  this  line  with  the  southern  bound- 
ary line  of  the  state  of  Pennsylvania. 

In  addition  to  the  monuments  just  men- 
tioned as  standing  at  the  angular  points  in 
the  boundary,  others  were  set  between,  ex- 
actly in  line.  (See  description  of  monu- 
ments. ) 

The  total  number  of  large  monuments 
erected  along  the  Maryland- West  Virginia 
boundary  line  is  34,  in  addition  to  the  one 

I'  restoring  the   "Fairfax  stone.*'     Of   small 
monuments,  26  were  erected,  making  a  total 
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of  60  permanent  marks.  The  line  ia  also 
marked  at  suitable  places  bj  5  copper  bolts 
securely  fastened  into  natural  and  planted 
rocks. 

A  description  of  instruments  and  methods 
used  in  the  survey,  the  method  of  construct- 
ing the  monuments,  location,  latitude,  longi- 
tude, approximate  elevation,  distance,  true 
and  magnetic  bearings,  will  be  found  in  the 
following  pages. 

Instruments. 

The  following  instruments  were  used  in 
making  the  survey:  Theodolite,  7}  inch 
No.  11,  United  States  k  Canada  Boundary 
Survey,  temporarily  loaned  during  1910 
to  this  survey.  In  1911,  7}  inch  theodolite 
No.  219  of  United  States  Coast  and  Geodetic 
Survey,  loaned  by  the  Superintendent  of 
that  Bureau  in  place  of  No.  11.  No.  219 
is  lighter,  works  more  freely,  and  is  al- 
together much  more  satisfactory  than  No. 
11.  The  circles  on  both  theodolites  are 
graduated  to  10'  spaces  and  read  by  verniers 
to  10''.  With  these  instruments  the  line 
was  ranged  out  from  hilltop  to  hilltop  and 
flagpoles  set  at  intervals  of  1  to  4  miles. 
•  *  2  Gurley  transits,  circles  5}  inches  di- 
ameter reading  by  vernier  A  to  minutes  and 
by  vernier  B  to  hundredths  of  a  degree, 
loaned  by  Julius  K.  Monroe.  With  these 
transits  the  line  was  run  from  flagpole  to 
flagpole,  previously  located  with  the  theo- 
dolite, in  the  usual  manner  with  double 
backsights  and  foresights.  The  length  of 
foresight  was  limited  by  the  length  of  tape, 
600  feet;  the  length  of  backsight  was 
limited  only  by  the  visibility  of  the  rear 
tripod.  Instead  of  the  ordinary  rods  for 
lining  in,  brass  plumb  bobs  weighing  2 
pounds  each,  supported  by  tripods  7 
feet  high,  with  movable  heads,  were  used. 
As  sights  were  taken  on  the  string  support- 
ing the  plumb  bobs,  the  line  was  produced 
with  great  accuracy.  A  brass  tack  was  set 
In  a  solid  hub  at  each  transit  station. 

Distances. 

Distances  were  measured  to  the  nearest 
1/100  of  a  foot  with  a  500-foot  standard- 
ised steel  tape,  supported  at  several  points 
along  its  length  so  as  to  have  a  uniform 
•lope,  approximately  parallel  to  the  slope 
of  the  ground. 

The  inclination  or  slope  of  the  tape  was 
measured  by  the  vertical  circle  on  the  tran- 
sit, and  the  horizontal  distance  and  differ- 
ence in  elevation  carefully  computed. 

Besides  the  500-ft.  steel  tape,  which  was 
graduated  to  single  feet,  except  at  each  end, 
where  1  foot  was  graduated  to  tenths,  a 
100-foot  steel  tape  graduated  throughout  to 


feet,  tenths,  and  hnndretiii  was  used  ftr 
shorter  measurements. 

Astronomical  observations. 

Astronomical  observations  for  azimuth 
were  obtained  with  the  theodolite  by  ob* 
serving  Polaris  near  eastern  elongation. 
Ten  measurements  of  the  angle  between 
star  and  mark  were  made  with  telescope  di- 
rect and  reversed  in  6  positions  of  the  eir- 
cle.  The  mark  was  a  bulls-eye  lantdni 
placed  at  one  of  the  transit  stations  a  mile 
or  more  distant,  northward.  Time  was  ob- 
tained from  the  railroad;  a  mean  time  Walt^ 
ham  watch  being  compared  with  75th 
meridian  time  as  set  by  telegraph  from  tha 
United  States  Naval  Observatory  at  Wash- 
ington each  noon,  and  proper  reduction  was 
made  for  diflerenoe  in  longitude.  Azimuth 
observations  were  made  at  8  stations  alo^ggg 
the  boundaiy*Iine,  36.7  miles  in  length ;  ustt-  * 
ally  at  or  near  a  point  of  deflection  in  the 
final  line. 

Geodetie  positions. 

At  a  point  near  Cranesville,  West  Virgin- 
ia, 24  miles  north  of  the  Fairfax  stone  and 
12  miles  south  of  the  Pennsylvania  li^e» 
connection  was  made  with  Piney  swamp  tH- 
angulation  station  located  by  the  United 
States  Geological  Survey  by  a  belt  of  trian- 
gulation  extending  westward  from  Majry- 
land  heights  and  Sugarloaf,  2  primary  tri- 
angulation  stations  of  the  Coast  and  Geodet- 
ie Survey.  The  geodetic  position  of  PiaiQy 
swamp  station  is  on  United  States  Standfltd 
datum,  and  is  thus  free  from  station  error. 
A  portion  of  the  boundary  line,  1.9  mil^ 
each  of  this  station,  measured  during  the 
progress  of  the  survey,  was  used  as  a  base 
line,  and  by  measuring  all  the  angles  in  8 
triangles  accurate  connection  was  made 
with  this  triangulation  station.  From  thi^fM 
data  th^  geodetic  positions  of  all  large  mdn- 
uments  were  computed. 

Elevations. 

The  approximate  elevations  of  all  stations 
were  determined  by  carrying  a  line  of  ver- 
tical angle  measurements  along  the  bound- 
ary. The  elevation  of  Fairfax  stone  was 
accepted  as  3,162  feet  above  mean  sea  levfjji, 
as  derived  from  railroad  levels,  and  checKS 
on  the  heights  as  computed  from  this  were 
obtained  at  5  points  from  the  topographia 
work  of  the  United  States  Geological  Sur- 
vey, as  follows:  Near  Gnegy  church;  at  the 
crossing  of  the  Northwestern  pike;  at  Hni- 
ton;  near  Cranesville;  and  at  the  inter- 
section of  the  Maryland- West  VirsJlnla  ttne 
with  the  Pennsylvania  state  line.  The  ap- 
parent errors  at  these  eheck  points  wm 
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distributed  at  the  yariona  stations  in  pro- 
portion to  the  distance. 

Monuments. 

List  of  monuments  from  the  Fairfax  stone 
to  the  Pennsylvania  line,  giving  the  size, 
method  of  construction,  and  location,  to- 
gether with  the  latitude  and  longitude  of 
of  each  of  the  principal  monuments. 

The  principal  monuments  are  uniform  in 
size  and  shape,  and  consist  of  a  molded  con- 
crete eolumn/22  inches  square  at  the  base, 
tapering  to  10  inches  square  at  4  feet  in 
height  (top  of  mold),  and  finished,  in  a 
few  instances,  with  rounded  top,  but  gen- 
erally in  flat,  pyramidal  shape,  extending 
4  to  5  inches  above  the  top  of  mold,  or 
form,  making  the  entire  column  4  feet  4 
inches  in  height  above  base;  the  corners  are 
beveled  1)  inches  in  width  to  prevent  deface- 
sent. 

Inscriptions:  Each  monument,  beginning 
with  the  initial  one  at  the  North  Branch  of 
the  Potomac  river,  is  numbered  consecutive- 
ly from  1  to  34  northward  to  the  Pennsyl- 
vania state  line;  the  numbers  and  the  names 
of  the  commissioners  being  placed  upon  the 
south  face  of  the  monument,  except  where 
set  diagonally;  the  date,  1910,  on  the  north 
face;  the  letters  BdD.  on  the  east,  and  W. 
VA.  on  the  west.  The  letters  MD.  and  W. 
VA«  are  3^  inches  in  height  and  |  inch 
deep;  the  numbers  2f  inches  high,  and  ^ 
inch  deep,  and  the  names  of  commissioners, 
1  inch  in  height  and  of  proportional  depth. 
The  inscriptions  were  molded  in  the  monu- 
ments, when  built  (except  the  monument 
at  Fairfax  stone,  and  Nos.  1  and  2),  by 
means  of  reversed  bevel-faced  brass  and  lead 
pattern  letters,  which  were  attached  sepa- 
rately to  the  inside  of  the  "forms;"  subse- 
quently the  letters  MD.,  W.  VA.,  the  names 
of  commissioners,  and  the  date,  1910,  were 
soldered  on  plates  of  tin  reinforced  with 
heavy  sheet  iron,  which  were  securely  fas- 
tened to  the  forms  with  screws.  These 
plates  were  depressed  slightly  below  the 
surface,  which,  on  the  finished  monuments, 
formed  corresponding  elevations. 

Material. 

Three  bags  (300  pounds)  best  Portland 
cement,  and  seven  bags  (700  pounds) 
washed,  white  sand,  were  used  in  each  of 
the  large  monuments.  The  cement  and  sand 
were  thoroughly  mixed  before  and  after 
adding  water.  This  material  was  firmly 
tamped  in  the  "form,**  the  top  being  fin- 
ished with  an  ordinary  mason's  troweL  No 
atone  was  used  in  the  monument. 

Base. 
'  Hit  base  of  each  of  the  principal  monu- 


ments was  made  of  aonerete,  the  usual  sizag 
being  3}  feet  square,  and  2i«feet  deep,  de-* 
pending  upon  the  character  and  formation 
of  the  groxmd;  in  all  cases  sufficient  depth 
and  breadth  being  obtained  to  insure  sta- 
bility. 

The  average  amount  of  material  used  in 
each  base  was  |  barrel  of  best  Portland 
cement,  1,200  pounds  of  sand,  and  1,600  to 
2,000  pounds  of  broken  stone.  The  cement 
and  sand  were  thoroughly  mixed  before  and 
after  adding  water;  cement  and  stone  were 
placed  in  the  excavations  in  alternate  lay- 
ers and  the  whole  thoroughly  tamped  and 
bonded.  The  base  was  finished  and  cross 
lines  indicating  its  exact  center  marked 
upon  it,  and  when  firm  enough  to  sustain 
the  weight  of  the  monument,  the  "form" 
was  set  up  and  carefully  centered  by  means 
of  the  eross  lines,  and  the  monument  built 
before  the  final  "set,"  thus  forming  the 
base  and  column  into  one  solid  mass.  In 
the  few  instances  where  the  bases  were  built 
a  day  or  more  before  the  monument,  a  large 
stone  was  set  in  the  center  of  the  base  and 
allowed  to  project  a  foot  or  more  above  the 
surface,  and  the  monument  built  around  it^ 
thus  securing  a  firm  bond. 

Small  monuments. 

Small  monuments  are  also  of  concrete^ 
uniform  in  size,  1  foot  square  and  2  feel 
high,  molded  in  a  wooden  form,  without 
taper  and  contain  1  bag  (100  pounds)  o^ 
ment,  2  bags  (200  pounds)  washed,  white 
sand.  The  top  was  finished  in  a  similar 
manner  to  the  large  monuments.  The  let- 
ters MD.  cut  on  the  east  face,  W.  VA.  om 
the  west,  and  the  date,  1010,  on  the  north. 
The  base,  2  feet  square  and  2  feet  deep,  als# 
of  concrete,  and  built  as  in  the  larger 
monuments.  One  bag  of  cement  and  four 
bags  of  sand,  in  addition  to  the  broken 
stone,  were  used. 

The  "Fairfax  stone." 

The  "Fairfax  stone"  stands  at  the  head  of 
the  North  Branch  of  the  Potomac  river.  II 
derived  its  name  from  Thomas,  Lord  Fair^ 
fax,  who  became  the  proprietor  of  whal 
was  known  as  the  "Northern  Neck  of  Vir- 
ginia." The  original  grant  was  made  in 
1663,  by  Charles  11.  of  England,  and  subse- 
quently successively  confirmed  by  James 
II.  and  Greorge  II.  The  title  having  rested  Jj 
by* transfers  in  Lord  Fairfax,  on  the  7th  • 
of  September,  1736,  commissioners  were  ap- 
pointed, with  the  approval  of  Cicorge  IL, 
to  define  the  boundaries  of  the  grant,  whiek 
was  to  be  "all  the  land  lying  and  situate 
between  and  within  the  heads  of  the  rivers 
Rappahannock  and  Potomac,  the  courses  of 
the  said  rivers,  together  with  the  rivers 
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themselyes.*'  The  Burrej  of  the  upper  part 
of  the  Potomac  river  was  made  in  1736, 
and  at  the  head  spring  as  then  determined 
a  number  of  trees  were  marked  by  the  sur- 
Tejors.  A  dispute  arose  between  Lord  Fair- 
fax and  the  representatives  of  the  Colony 
of  Virginia  as  to  the  source  of  the  Potomac, 
and  no  further  work  or  agreement  reached 
until  1746,  when  representatives  for  each 
side  having  been  named,  the  survey  was  re- 
sumed and  a  line  was  run  from  the  head 
of  the  Rappahannock  to  the  head  of  the 
Potomac  river.  The  trees  and  springs  lo- 
cated in  the  former  survey  of  1736,  as  the 
head  of  the  potomac,  having  been  foimd, 
the  course  of  the  trial  line  was  corrected 
and  the  final  line  run  in  the  reverse  direc- 
tion from  the  Potomac  to  the  Rappahan- 
nock. 

Before  leaving  the  head  of  the  Potomac, 
additional  trees  were  marked  and  a  stone 
set  up,  described  as  follows,  in  the  note- 
book (still  in  existence)  of  Thomas  Lewis, 
one  of  the  surveyors:  "October  23,  1746. 
Returned  to  the  spring  where  we  made  the 
following  marks:  ' — *  on  another  beach 
WB  WR  1746  Y3— a  stone  by  the  comer 

pine  marked  FX,  on  a  beach  marked  'AC 
This  done  we  bid  adieu  to  the  head  spring 
about  i  hour  after  nine  o'clock,  our  course 
directing  to  the  head  of  Rappahannock  bear- 
ing S.  46*  £.  30  poles  the  top  of  the  moun- 
tain in  the  spring  heads  on." 

When  Lieut.  N.  Michler  made  his  survey 
of  the  meridian  line  north  from  the  Fair- 
fax stone  in  1859,  he  thus  describes  the 
stone  in  his  report:  'TThe  initial  point  of 
the  work — ^the  Fairfax  stone — stands  on 
the  spot  encircled  by  several  small  streams 
flowing  from  springs  about  it.  It  consists 
of  a  rough  piece  of  sandstone,  indifferent 
and  friable,  planted  to  the  depth  of  a  few 
feet  in  the  ground  and  rising  a  foot  or  more 
above  the  surface,  shapeless  in  form,  it 
would  scarce  attract  the  attention  of  the 
et  passerby.  The  finding  of  it  was  without 
•  difficulty,  and  iti* recognition  and  identifica- 
tion by  the  inscription  Fx,  now  almost  ob- 
literated by  the  corroding  action  of  water 
and  air.  In  order  not  to  disturb  this  stone 
the  first  observatory  was  built  immediately 
in  the  rear  (south)  of  il"  Here,  later, 
Michler  built  his  monument,  which  was 
about  4  feet  in  height  and  made  of  several 
hewn  stones,  the  upper  ones  being  conical. 
The  original  Fairfax  stone  was  in  existence 
until  about  the  year  1883,  when  it  was  de- 
stroyed by  vandals  and  subsequently  car- 
ried away,  leaving  the  Michler  monument 
as  the  only  marker. 

The  stream  surveyed  in  the  year  1736  was 
what  has  since  been  designated  the  North 
Branch  of  the  Potomac  river.    The  source, 


^  designated  as  the  Fairfax  stone^  is  upon 
the  divide  between  the  eastern  and  western 
watersheds.  It  is  i  mile  northerly  from  the 
summit  of  the  Western  Maryland  Railroad, 
which  Is  here  the  highest  point  on  that  line 
between  Cumberland,  Maryland,  and  Blkins, 
West  Virginia. 

The  stone  is  easily  reached  by  a  trail  from 
Fairfax  station,  which  is  i  mile  to  the 
southeast.  The  large  timber  all  around 
has  been  cut  by  mill  men  and  fire  has  de- 
stroyed the  balance,  so  that  the  immediate 
spot  is  now  largely  covered  by  brush  and 
briers.  The  land  near  the  Fairfax  stone  is 
principally  owned  by  the  Davis  Goal  k  Coke 
Company   (in  1910). 

On  August  12,  1910,  during  the  present 
work,  a  new  concrete  monument  was  built^ 
replacing  both  the  previous  marks.  Tim 
new  monument  stands  2  feet  north  of  the 
center  of  the  base  of  the.  Michler  monument, 
whieh  point  was  marked  by  a  brass  bolt 
bedded  level  with  surface  of  the  ground. 
This  roek  and  mark  are  stiU  left  in  place, 
but  are  not  visible,  and  the  mark  is  1  foot 
north  of  the  point  where  the  original  stone 
stood.  The  portion  of  the  Michler  monu- 
ment above  ground  was  removed. 

'Fairfax  stone,"  restored  1910. 

The  base  is  of  concrete,  3}  ft.  square  and 
2  fl  deep,  set  fiush  with  the  surface  of 
ground.  On  thii  base  the  monument  was 
built,  utilizing  the  form  which  had  been 
designed  for,  and  was  afterwards  used  in 
the  construction  of,  the  monuments  along 
the  boundary  from  the  Potomac  river  to  the 
Pennsylvania  line.  The  monument  is  22eo 
inches  square  at* the  base  and  10  inches? 
squre  at  the  top,  the  latter  being  built  up 
a  few  inches  and  rounded  off.  The  total 
height  being  4  ft.  and  4  inches  above  the 
base.  The  monument  contains  3^  bags  of 
best  Portland  cement  and  6i  bags  of  white 
sand.  It  is  marked  as  follows:  On  south 
face  Fx  On  north  face  1910. 
1746 

The  comers  are  beveled  li  inches  in 
width. 

Latitude  89*  11'  41.92^"  Longitude  79* 
29'  16.60'' 

Monument  No.  !• 

This  monument  marks  the  initial  point 
of  the  present  boundary  survey.  It  is  on 
the  south  bank  of  the  North  Branch  of  the 
Potomac  river,  3,983  feet  N.O*  66'  E.  (true) 
from  the  Fairfax  stone.  The  base  is  3i 
ft  square  and  4  ft.  deep  and  tapers  to  2} 
ft.  square  at  its  top.     The  monument  Is 


678 


82  SUFBBME  COURT  REPORTER. 


Cor.  Tom, 


placed  diagonally  on  this  base  and  ia  marked 
as  follows: 

On  the  northeast  side  _y.    On  the  south- 
east side  W.  Va. 
On  the  southwest  side^  y      On   the 

northwest  side  W.  Va. 

It  can  be  reached  from  the  Fairfax  sta^ 
tion  of  Western  Maryland  Railroad  by  fol- 
lowing an  old  lumber  tram  road  which  goes 
within  100  yards  of  the  river.  From  the 
north,  on  Maryland  side,  there  is  a  bridle 
path  leading  from  the  county  road  on  Ar- 
nold's ridge,  to  a  point  almost  in  sight  of 
this  monument,  ^  mile  distant. 

Latitude  39*  12'  21.34''  Longitude  70* 
29'  14.67'' 

Monument  No.  2. 

Is  in  place  of  a  maple  tree  marked  ''1101,*' 
which  was  the  beginning  of  the  Maryland 
military  lot  1101.  It  can  be  reached  from 
the  county  road  on  Arnold's  ridge  by  the 
same  trail  that  leads  to  the  river.  It  is 
less  than  i  mile  from  top  of  the  ridge  and 
about  1  mile  west  of  Eli  Mosser's  house. 
The  boundary  line  makes  a  slight  angle  to 
west  at  this  point. 

Latitude  39*  12'  33.28''  Longitude  79* 
W  14.42'' 

Arnold's  ridge. 

^     A  small  monument  on  the  highest  point 
•  of  Arnold's* ridge.    It  is  one  mile  west  of 

house  of  Eli  Mosser,  and  can  be  reached  by 

the  county  road  along  the  ridge. 

Monument  No.  3. 

On  summit  of  Backbone  or  Great  Savage 
mountain.  The  base  of  monument  rests  on 
the  solid  ledge  which  forms  the  erest  of  the 
mountain.  It  is  reached  with  difficulty  by 
an  old  road  crossing  the  mountain  from 
Eli  Mossers  to  Sommers  Mossers  upon  the 
west  and  is  more  than  i  mile  west  of  this 
trail  over  rough,  rocky  ground.  It  can  most 
readily  be  reached  from  the  west.  There  is 
an  extended  view  from  this  summit  as  far 
north  as  Snaggy  mountain. 

Latitude  89*  14'  12.43"  Longitude  79* 
29'  12.86" 


Stahlnaker  ridge. 

A  small  monument  about  1  mile  west  of 
Sommers  Mossers,  and  i  mile  southwest  of 
eounty  road  from  Gnegy  church  to  Breed- 
love. 

Monument  No.  4. 

Just  north  of  the  Toughiogheny  river  and 
Muth  of  a  county  road  from  Gnegy  church 


to  Breedlove.  It  is  in  the  line  of  a  Marjr- 
land  land  grant  called  Covent  garden,  and 
in  property  line  of  Wm.  Bittner  and  Oscar 
Roth.  It  is  f  mile  south  of  Gnegy  church 
and  is  easily  reached.  The  moniunent 
stands  diagonally  as  the  line  here  changes 
its  course  to  the  westward. 

Latitude  39*  16'  53.73"     Longitude  79* 
29'  10.84" 

Monument  No.  6. 

About  100  yards  north  of  county  road 
from  Gnegy  church  to  Breedlove  and  in 
sight  of  road.  It  is  in  a  line  of  the  Covent 
Garden  survey,  and  is  in  or  near  property 
lines  of  Wm.  Bittner,  Chas.  Winters,  Oscar 
Roth,  and  J.  Stahlnaker.  The  monument 
was  built  over  and  aroimd  a  rough  stone 
marking  property  comers,  and  stands  diag- 
onally as  the  course  of  the  boundray  line 
here  turns  northward. 

Latitude  89*  16'  64.97"  Longitude  79* 
29'  16.69" 


Monument  No.  6. 
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On  the  south  side  of  the  county  road 
from  Oakland  to  Horse  Shoe  run,  100  yarda 
southwest  of  the  cross  roads  at  Gnegy 
church.  On  or  near  the  property  line  of 
Daniel  Gnegy  and  Elijah  BechteL  The 
monument  was  built  over  and  around  a 
stone  property  comer  which  marked  the 
beginning  of  the  Maryland  land  grant  called 
"Mount  Pleasant,"  surveyed  In  1774.  The 
original  beginning  called  for  was  a  white 
oak  tree,  now  gone.  The  stone  was  pointed 
out  as  said  beginning  by  Daniel  Gnegy. 

Latitude  89*  16'  31.10"  Longitude  79* 
29'  16.32" 

Hamstead  hill. 

A  small  monument  on  the  Obed  Hamstead 
hill,  I  of  a  mile  east  of  the  southwest  prong 
of  the  Youghiogheny  river  and  |  mile  nort^ 
of  Gnegy  church.  The  monument  is  46  feet 
north  of  an  east-west  wire  fenoe  and  6  feel 
west  of  a  north-south  line  fence. 

Monument  No.  7. 

Situated  16  feet  south  of  center  of  eoun- 
ty road  from  Cksh  Valley  to  the  Horseshoe 
run  road  and  1)  miles  east  of  Eglon,  West 
Virginia.  The  land  on  the  east  of  monu- 
ment is  owned  by  George  BL  Gauer  and  thai 
on  the  west  by  William  Weimer. 

Latitude  39*  17'  46.88"  Longitude  79* 
29'  14.66" 

Monument  No.  8. 

About  1}  miles  northeast  of  Eglon,  West 
Virginia,  and  150  yards  east  of  house  of 
Silas  Fike.    This  monument  marks  the  spot 
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where  itood  ft  large  white  oak  tree  called  for 
in  the  Virginia  patent  to  John  Pettyjohn, 
■unreyed  May  30,  1781,  for  400  acres.  The 
call  being  at  "a  white  oak  in  the  Maryland 
line  and  running — and  finally  to  pointers  in 
the  Maryland  line  and  with  said  line  N.  226 
poles  to  the  beginning."  This  tree  was 
blocked  during  the  survey  of  1910  and  the 
oldest  mark  counted  one  hundred  and  thirty 
years'  growth,  the  second  one  hundred  and 
seventeen  years,  and  the  third  seventy-eight 
years.  The  block  was  saved.  The  tree  was 
cut  down  and  stump  blown  up  with  dyna- 
mite and  replaced  by  the  monument  which 
•  now  marks  property  holdings  of  Silas  Fike, 
!*  Amelius  *  Fike,  and  Seymour  Hamstead. 
There  is  an  angle  to  the  east  in  the  boimd- 
ary  line  at  this  points 

Latitude  39'  17'  62.63''  Longitude  79* 
29'  14.50" 

Silas  Pike's  ridge. 

A  eopper  bolt  set  in  a  rock  flush  with 
the  ground  on  summit  of  a  fiat  timbered 
ridge  i  mile  north  of  house  of  Silas  Fike, 
who  lives  1}  miles  northeast  of  Eglon,  West 
Virginia. 

Dawson's  hill. 

A  small  monument  on  wooded  hill  of 
Lloyd  Dawson,  about  |  mile  south  of  the 
Korthwestern  pike.  It  is  26  feet  west  of 
north-south  fence  and  195  feet  north  of  an 
•ast*west  fence. 

Monument  No.  9. 

Situated  8  miles  southwest  of  Oakland, 
Maryland,  in  the  angle  formed  by  the  North- 
western turnpike  and  the  county  road  from 
Eglon,  West  Virginia,  to  Oakland.  The 
monument  is  100  yards  east  of  the  Yough* 
iogheny  river  and  is  on  a  slight  ridge  be- 
tween above-described  roads  and  can  be  seen 
from  them. 

Latitude  39*  19'  07.64''  Longitude  79* 
89'  13.29" 

Offutt's  hill. 

A  small  monument  on  summit  of  wooded 
hill  belonging  to  D.  E.  Offutt,  i  mile  north 
•f  the  Northwestern  turnpike,  and  10  feet 
east  of  a  north-south  fence. 

Stahl's  hilL 

A  small  monument  on  summit  of  StahVs 
hill,  20  feet  west  of  an  old  split  rail  fence 
running  north  and  south,  and  is  on  land 
ewned  by  Peter  F.  Nine. 

Monument  No.  10. 
In  an  open  field  about  800  yards  south 


of  a  county  road  running  east  and  west 
i  across  the  Youghiogheny  river.  The  monu- 
ment stands  in  place  of  a  sugar  tree  which 
formerly  stood  here  and  marked  a  corner^ 
of  the  Maryland 'grant  called  "Eelshine.**  * 
The  place  was  pointed  out  by  Peter  F.  Nine, 
who  owns  the  property  east  of  it.  John 
Bittner  owns  the  land  to  the  west  and  his 
house  is  100  yards  west  of  the  monument^ 
The  boundary  line  turns  to  the  east  and 
the  monument  stands  diagonally. 

Latitude  89*  20^  30.47"  Longitude  79* 
29'  11.82" 

Monument  No.  11. 

Situated  482  feet  east  from  Monument 
No.  10,  as  there  is  here  an  offset  in  the  line. 
It  is  in  the  line  of  Eelshine  and  Ashby  50- 
acre  survey,  and  stands  diagonally  as  bo]md« 
ary  line  here  turns  to  north. 

Latitude  30*  20^  39.41"  Longitude  79* 
29'  05.68" 

Monument  No.  12. 

Is  upon  the  south  side  of  the  county  road 
from  Brookside,  West  Virginia,  to  Oakland* 
Maryland.  It  is  about  100  feet  north  of  the 
Youghiogheny  river,  on  land  of  Dorsey  Ash- 
by,  and  about  100  yards  southwest  of  his 
house. 

Latitude  39*  21'  04.15"  Longitude  79* 
29'  06.80" 


Ashby's  hill. 

A  small  monument  on  summit  of  a  fiat 
ridge  owned  by  Dorsey  Ashby,  i  mile  north- 
west of  road  from  Brookside  to  Oakland, 
and  i  mile  northwest  of  Mr.  Ashby's  house. 

Lauer  hill  (south  brow). 

A  eopper  bolt  set  in  a  rock  6  by  6  by  20 
inches,  set  fiush  with  surface  of  ground,  on 
south  brow  of  Lauer  hill,  f  mile  south  of 
house  of  Charles  Fulks.  It  can  be  reached 
from  the  north  by  road  and  trail  through 
the  woods. 

Monument  No.  13. 

On  the  sununit  of  Lauer  hill,  about  6 
miles  southwest  of  Oakland,  Maryland. 
f  The  monument  can  be  reached  by  a  trail 
running  south  from  a  road  to  a  coal  mine 
near  Chas.  Fulk's  house,  whieh  is  on  the 
north  side  of  Lauer  hill,  about  }  mile  from 
summit.  The  land  is  covered  with  timber 
and  is  owned,  by  Daniel  E.  Offutt. 

Latitude  89*  22'  02.42"  Longitude  79* 
29'  04.40" 

•  Miller.  • 

A  small  monument  on  summit  of  flat 
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ridge  i  mile  north  of  Laurel  run,  on  land 
owned  hj  J.  8.  Miller.  It  can  be  reached 
bj  road  from  Crellin,  Maryland,  which  is 
1}  miles  to  the  east. 

Poling. 

A  small  monument  on  a  timbered  ridge 
1%  miles  northwest  of  Crellin,  Maryland, 
and  on  land  owned  by  Zach  Poling.  It  is 
120  feet  south  of  a  second-class  road  cross- 
ing the  ridge. 

White. 

A  small  monument  f  mile  south  of  Hut- 
ton,  Maryland,  on  northwest  side  of  a  see- 
ond-class  road,  and  la  on  land  owned  by 
Charles  White. 

Monument  Ko.  14. 

Is  shout  200  yards  west  of  Hutton,  Mary- 
land, station,  B.  &  0.  R.  R.,  and  close  to 
south  limit  of  right  of  way  of  main  line  of 
that  railroad.  It  is  north  of  wagon  road 
from  Hutton,  Maryland,  to  Corinth,  West 
(Virginia,  is  conspicuously  placed,  and  can 
be  seen  from  trains  as  they  pass.  It  is 
near  lands  of  John  A.  Council,  Chas.  White, 
and  Grant  Felton. 

Latitude  30*  25'  08.88''  Longitude  79* 
29'  01.64'' 

MorriS'Connell. 

A  small  monument  on  summit  of  flat 
ridge  cleared  on  west  and  timbered  on  east. 
It  is  }  mile  north  of  Hutton,  Maryland,  and 
is  on  land  owned  by  George  Morris  on  the 
west  and  J.  A.  Connell  on  the  east. 

Monument  No.  15. 

About  li  miles  north  of  Hutton,  Mary- 
land, or  Corinth,  West  Virginia,  and  can  be 
reached  by  road  from  Cornith.  The  monu- 
ment is  on  cleared  land  owned  by  Dennis 
Glover.  There  is  a  slight  deflection  of  the 
boundary  line  to  the  westward  at  this  point. 

Latitude  39*  26'  07.60''    longitude  79* 

•  Severe. 

A  small  monument  on  north  side  of  coun- 
ty road  2  miles  north  of  Corinth,  West  Vir- 
ginia. On  land  owned  by  John  M.  Brown- 
ing. 

Browning. 

A  small  monument  on  summit  of  a  flat 
wooded  ridge  owned  by  John  M.  Browning, 
2i  miles  north  of  Corinth,  West  Virginia. 

4 

Cs.mp  rocks. 
A  eopper  bolt  set  In  a  hole  drilled  In  top 


of  and  near  the  northeast  comer  of  a  ro<^ 
bluff  on  south  slope  of  Snaggy  mountain^ 
700  feet  south  of  old  BurchinaJ  road. 
Stones  are  piled  around  and  over  the  bolt. 
From  this  point.  Glover's  hill.  Backbone 
mountain,  and  other  distant  points  south- 
ward can  be  seen. 

BurchinaL 

1st.  A  small  monument  on  top  of  a  large 
flat  rock  20  feet  south  of  old  Burchinal  road 
which  crosses  Snaggy  mountain  near  this 
place. 

2d.  A  copper  bolt  set  in  solid  rock  850 
feet  north  of  the  small  monument  described 
above. 

3d.  A  copper  bolt  set  in  solid  rock  1,400 
feet  north  of  small  monument  described 
above. 

Monument  No.  10. 

On  one  of  the  main  summits  of  Snaggy 
mountain  about  1,281  feet  east  of  tb* 
"Fairfax  meridian,"  and  75  yards  from  * 
rough  road  to  flelds  on  top  of  mountain. 
It  can  be  reached  from  the  Burchinal  road, 
which  comes  out  at  White  Oak  spring  oa 
the  road  to  Terra  Alta. 

Latitude  39*  29'  07.98''  Longitude  79* 
28'  59.11* 

Monument  No.  17* 

Is  on  the  very  high  north  summit  or 
brow  of  Snaggy  mountain,  and  is  one  of 
the  highest  points  along  thA  boundary  line, 
being  about  8,070  feet  above  the  mean 
sea  leveL  It  can  be  reached  either  from  *  % 
trail  whieh  erosses  through* the  gap  be-* 
tween  monuments  16  and  17,  or  from  the 
Cranesville-Oakland  road  above  Brownings 
lake,  or  by  elimbing  the  steep  side  of  the 
mountain  just  south  of  Pine  swamp. 

Latitude  89*  29'  60.50*  Longitude  79* 
28'  58.75* 

Teets. 

A  small  monument  on  north  side  of  eoinf» 
ty  road  whieh  crosses  Pine  swamp  about  S 
miles  south  of  Cranesville,  West  Virginia. 
The  monument  is  about  1,000  feet  south  ol 
house  of  Eugene  Teets. 

Monument  No.  18. 

On  the  north  side  of  the  county  road  from 
Cranesville,  West  Virginia,  to  Oakland, 
Maryland,  and  is  about  3  miles  south  of 
Cranesville,  100  yards  east  ci  house  ol 
Eugene  Teets,  and  west  of  Muddy  ereekg 
and  on  the  edge  of  Pine  swamp,  whieh  haa 
here  been  drained. 

Latitude  89*  81'  88JS0*   Longitude  79* 
28'  57.84* 
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Monument  No.  10. 

It  about  2}  miles  southeast  of  Cranea- 
▼ille.  West  Virginia,  and  ia  on  the  western 
edge  of  the  Pine  swamp,  about  100  yards 
from  solid  ground.  The  foundation  of  the 
monument  rests  on  hard  sand,  4  feet  below 
the  surface.  The  timber  and  brush  near 
the  monument  are  mostly  dead  or  burnt. 
The  land  is  owned  by  Hiram  Ringer.  The 
monument  is  set  diagonally  as  the  line 
turns  abruptly  east. 

Latitude  30«  31'  63.06''  Longitude  70* 
28'  67.71'' 

Monument  No.  20. 

Near  the  middle  of  Pine  swamp,  about  8 
miles  southeast  of  Cranesville,  West  Vir- 
ginia, I  mile  west  of  house  of  John  H.  Som- 
mers,  and  60  feet  west  of  Muddy  creek.  The 
base  of  the  monument  is  4  feet  square  and 
6  feet  deep,  resting  on  a  sticky  clay.  The 
surface  of  the  swamp  near  this  monument 
is  very  soft,  and  all  material  had  to  be 
drawn  by  men  on  a  sled  for  a  distance  of 
200  yards.  The  land  is  owned  by  Hiram 
Ringer,  and  the  adjoining  land  to  the  east 
by  John  H.  Sommers.  The  monument  is 
set  diagonally. 

Latitude  30*  31'  64.06''  Longitude  70* 
28'  46.32" 

*  Monument  No.  21. 

One  mile  east  of  Cranesville,  West  Virgin- 
ia, in  a  small  ravine,  and  is  on  property 
line  between  M.  H.  Frankhouser  and  E.  F. 
Jenkins  at  the  northwest  corner  of  Mary- 
land military  lot  1402,  at  the  end  of  2d 
line.  It  is  200  yards  northwest  of  M.  H. 
Frankhouser's  house,  60  yards  west  of 
eounty  road,  and  on  northeast  side  of  Pine 
swamp.  The  monument  stands  diagonally  as 
the  line  turns  to  the  east. 

Latitude  30''  33'  08.60''  Longitude  70*  28' 
44.86" 

Monument  No.  22. 

Is  63.60  feet  eastward  from  monument 
No.  21  in  the  same  ravine,  and  about  100 
feet  west  of  the  county  road.  It  stands  in 
the  2d  line  of  lot  1402,  and  is  also  on  the 
property  line  between  Frankhouser  &  Jen- 
kins. The  monument  stands  diagonally  as 
the  boundary  line  turns  northward  again. 

Latitude  30*  33'  08.68"  Longitude  70*  28' 
44.16" 

Monument  No.  23. 

Is  about  1  mile  east  of  Cranesville,  West 
Virginia,  80  feet  north  of  county  road  from 
that  place  to  Sang  Run,  Maryland.  It  is 
on  a  bank  above  a  large  spring,  and  is  on 
cleared  land  owned  by  J.  G.  Elsey,  and  is 
60  yards  north  of  house  of  E.  F.  Jenkins. 


Latitude  30*  ZST  22.08"  Longttiidft  70* 
28'  44.08" 

Elsey's  hUL 

A  small  monument  on  summit  of  flat  cul- 
tivated ridge,  1  mile  east  of  Cranesville,  on 
land  owned  by  J.  G.  Elsey,  and  i  mile  north 
of  house  of  E.  F.  Jenkins. 

Latitude  80*  88'  34.03"  Longitude  70* 
28'  43.02" 

Strawser  road. 

A  small  monument  on  north  side  of  road 
from  Cranesville,  West  Virginia,  to  Sang 
Run,  Maryland,  about  1}  miles  northeast  of 
Cranesville,  and  on  land  owned  by  Samual 
A.  Strawser. 

*Fike's  mountain   (south  brow), 

A  small  monument  on  south  brow  of 
Fike's  mountain,  2  miles  northeast  of 
Cranesville.  It  can  be  reached  bj  a  rough 
road  through  the  woods. 

Monument  No.  24. 

On  summit  of  Fike's  mountain,  2}  miles 
northeast  of  Cranesville,  West  Virginia. 
It  can  be  reached  by  a  rough  trail  through 
the  woods  from  a  wagon  road  which  crosses 
the  mountain  )  mile  west  of  monument. 
The  summit  of  the  mountain  is  compara- 
tively flat  and  no  distant  large  monuments 
can  be  seen.  The  small  monument  on  the 
south  brow  is  visible,  as  well  as  small  monu- 
ment on  north  brow. 

Latitude  30*  34'  40.21"  Longitude  70* 
28'  43.23" 

Fike's  mountain   (north  brow)« 

A  small  monument  on  the  north  brow  of 
Fike's  mountain,  1041.66  feet  northward 
from  monument  No.  24.  It  is  2^  miles 
northeast  of  Cranesville  and  }  mile  north- 
east of  county  road,  which  crosses  Fike'i 
mountain  |  mile  west  of  this  point. 

Monument  No.  26. 

On  a  timbered  flat  ridge  north  of  Whlta 
Rock  run,  near  southeast  comer  of  John  A. 
Reckard's  land,  and  i  mile  south  of  his 
house.  It  is  in  the  woods  100  yards  from 
private  road  from  the  Cranesville  road  to 
Reckard's    house. 

Latitude  30*  86'  06.80"  Longitude  70* 
28'  42.61" 

Reckard  road. 

A  small  monument  30  feet  south  of  % 
second-class  road  through  the  woods  BStf 
house  of  John  A.  Reckard,  about  6  mJlsi 
west  of  Friendsville,  Maryland. 
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Herbert  Friend's  ridge. 

A  imall  monument  on  summit  of  flat 
lidfs  partly  covered  with  timber  and  brush, 
owned  bj  Herbert  Friend,  and  is  }  mile 
southeast  of  his  house.  It  is  6  miles  south- 
west of  Friendsville. 

*  Monument  No.  29. 

On  north  side  of  county  road  from  Keeler 
Glade  to  Friendsville,  and  is  5  miles 
southwest  of  latter  place.  It  is  on  land  of 
Sherman  Friend,  about  100  yards  north- 
east of  his  house. 

Latitude  39*  37'  47.36''  Longitude  79* 
28'  41.57" 

Sherman    Friend's    hilL 

A  small  monument  on  summit  of  a  flat, 
cleared  hill,  owned  by  Sherman  Friend,  who 
lives  300  yards  to  southwest.  It  is  5  miles 
southwest  of  Friendsville,  Maryland. 

Melville  Friend's  hilL 

A  small  monument  on  summit  of  fiat, 
eleared  hill,  owned  by  Melville  G.  Friend, 
who  lives  5}  miles  west  of  Friendsville, 
Maryland,  and  300  yards  west  of  monument. 
A  road  crosses  the  hill  200  yards  west  of 
and  another  is  at  foot  of  hill  800  yards  to 
north  of  it. 

Monument  No.  27. 

On  north  side  of  county  road  near  Mrs. 
Marshal]  Friend's  house,  about  6  miles 
west  of  Friendsville,  Maryland.  It  is  on 
south  edge  of  a  cleared  field  bordering  the 
county  road,  and  is  on  south  property  line 
of  Mrs.  Marshall  Friend.  It  is  in  the 
Henry  Deal  surveys.  The  monument  stands 
diagonally  as  boundary  line  has  offset  to 
east. 

Latitude  39*  38'  82.37''  Longitude  79* 
28'  41.16" 

Monument  No.  28. 

This  monument  is  347.3  feet  eastward 
from  monxmient  No.  27>  and  the  same  de- 
Boription  applies  to  it.  It  also  stands  diagon- 
ally as  boundary  line  here  turns  northward. 

Latitude  39*  38'  32.40"  Longitude  79* 
28'  36.72" 

Monument  No.  29. 

Is  north  of  a  wagon  road  through  land 
of  Jere  Teets,  and  is  about  i  mile  south- 
east of  his  house,  and  6  miles  west  of 
Friendsville,  Maryland. 

Latitude  39*  88'  68.92"  Longitude  79* 
28'  86.92" 


*  Jere  Teets'  ridge. 


A  small  monument  on  a  fiat  cultivated 
ridge  sloping  to  the  east,  owned  by  Jere 
Teets,  and  is  160  yards  east  of  his  house, 
which  is  6  miles  west  of  Friendsville,  Mary- 
land. It  is  a  few  feet  north  of  an  east- 
west  private  road. 

Lb  Dedrick's  ridge. 

A  small  monument  on  a  flat,  cleared 
ridge,  owned  by  L.  Dedrick.  It  can  be 
reached  from  county  road  on  the  west  by 
leaving  that  road  near  Chestnut  avenue 
church,  and  going  eastward  past  house  of 
Joshua  Fike. 

Monument  No.  80. 

On  summit  of  Evans  Hill,  1  mile  west 
of  Fearer  Postoffice,  Maryland,  and  150 
yards  south  of  the  county  road  from  Fearer 
to  Chestnut  avenue  church.  The  monu- 
ment is  on  cultivated  land  owned  by  Hosea 
Thomas,  who  lives  200  yards  to  the  west. 

Latitude  39*  40'  16.92"  Longitude  79* 
28'  37.60" 

Monument  No.  81. 

On  north  side  of  county  road  from 
Friendsville,  Maryland,  to  Hanelton,  Weel 
Virginia,  and  is  1  mile  west  of  Fearer, 
Maryland.  It  is  100  yards  west  of  house 
of  A.  J.  Thomas  and  on  line  dividing  hii 
property  from  that  of  Hosea  Thomas. 

Latitude  89*  40^  26.10"  Longitude  79* 
28'  87.68" 

Monument  No.  82. 

Is  }  mile  southeast  of  house  of  Geo.  W. 
Vansickle,  and  is  nearly  the  same  distanoe 
southwest  of  W.  M.  Fisk's  house,  and  about 
6  miles  west  of  Selbysport^  Maryland.  The 
monument  stands  in  place  of  a  large  Span- 
ish oak  tree,  which  was  removed  during  tlie 
survey  in  1911.  This  tree  was  comer  ol 
property  of  John  Van  Vansickle,  George  W. 
Vansickle,  on  the  west,  and  in  a  line  ol 
W.  Marshall  Fike  on  the  east.  The  land 
is  cleared  and  the  boundary  line  makes  a 
sight  deflection  angle  to  the  east.  The 
monument  is  marked  "Span  Oak"  in  addi- 
tion to  other  inscriptions. 

Latitude  39*  41'  14.28"  Longitude  79* 
28'  37.94" 

*  F.  T.  Face's  ridge. 

A  small  monument  in  a  field  owned  bf 
F.  T.  Fike,  200  yards  east  of  a  road  leadii^ 
from  George  Vansickle's  place  to  8elbj» 
port,  Maryland. 

Monument  No.  88. 
On  north  side  of  county  road  leading  to* 
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wards  Selbysporty  Maryland,  and  U  about 
5  milea  west  of  that  place.  It  is  on  line 
between  cleared  land  owned  by  James  Mc- 
Dermott  and  Isaiah  Umble. 

Latitude  39*  42"  06.58''  Longitude  79* 
28'  37.84'' 

Thomas'  ridge. 

A  small  monument  on  cleared  flat  ridge 
owned  by  M.  M.  Thomas  on  the  west  and  by 
Joseph  Thomas  on  the  east.  It  is  300 
yards  northwest  of  house  of  Joseph  Thomas 
and  i  mile  south  of  Pennsylvania  state  line. 

Monument  No.  34. 

At  the  intersection  of  the  Md.-W.  Va. 
boundary  line  from  the  south  with  the 
Pennsylvania  state  line.  It  is  2  miles  south- 
west of  Markleysburg,  Pennsylvania,  i  mile 
east  of  point  where*  the  pike  to  that  place 
erosses  the  Penna.  line,  and  i  mile  north- 


east of  house  of  M.  M.  Thomas.  It  is 
1,051  feet  westward  from  the  Mason  k  Dixon 
mound  in  which  a  stone  monument  marked, 
"56.2  M  1885,"  was  set  by  survey  made  in 
1885  by  the  states  of  Pennsylvania  and 
West  Virginia. 

Monument  34  is  40  feet  south  of  oil  pipe 
line,  which  runs  through  Pennsylvania  near 
its  southern  boundary,  and  is  I  mile  west  of 
a  metal  gate  house  of  this  pipe  line.  It  is  in 
the  straight  line  between  monuments  of 
1885  numbered  55.2  M  and  54.2  M;  the 
latter  being  4,276  feet  to  the  westward  and 
in  center  of  a  Mason  &  Dixon  mound.  The 
land  south  of  monument  No.  34  is  owned  by 
M.  M.  Thomas.  The  monument  sets  square 
and  is  marked  the  same  as  others,  excepting 
that  OB  the  north  face  are  the  letters  PA' 
above  the  date  of  1910. 

Latitude  39*  43'  15.88''    Longitude  79* 
28'  37.72'' 


•TABLE  No.  !• 

Horisontal  distances  from  Monument  No.  1,— distances  between  monuments, — true  bear* 
ings, — ^magnetic  bearings  and  approximate  elevations  above  mean  sea  leveL 
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liooument  name 
or  number. 

lorixontal 
distances 
from  mon. 
No.  1. 

Distances 
between 
monu- 
ments. 

True  bearings. 

Masnetie 

bearings 

October  1, 

1910. 

Approximate 
elevation 

above  meaa 
sea  level. 

FalrfaJL 

1.. 

(Feet.) 
*    8989.13 

0000.00 

1208.55 

1976.49 

11242.12 

17906.38 

.  21494.14  '• 

21896.29 

25551.94 

29604.88 

83215.31 

33802.71 

'  35174.15 

87824.24 

41893.05 

42784.77 

48065.58 

50686.81 

(Feet.) 
3989.13 
1208.55 

767.94 
9265.68 
6664.26 
8587.76 

402.15 
8655.65 
4052.94 
8610.48 

587.40 
1871.44 
2650.09 
8568.81 
139L72 
5280.81 
2621.23 

482.30 

»             * 

8.   0  56  00W.' 
N.   0  56  00  £. 
N.   0  47  58  E. 

m 
m 

N.  71 48  00  W. 

N.   027  04E. 
« 

e 

m 

N.   0  42  57B. 

m 
m 

M 

N.   042 57 B. 

m 

8. 89 17  08  E. 

•  # 

N.4  40E. 

« 

n 

N.419E. 

m 

m 
m 

N.  4  38  E. 

« 

m 
m 

N.488E. 

m 

.  8162  feet 
2721  • 

% 

2894   ' 

Arnolds  ridge 

8.. 

8103   «* 
3348   ** 

Stslilnaker  ridge 

4.. 

2773  •• 
2480   " 

5 

2586   ' 

6 

2528   " 

Hamstead's  hill 

7 

2575  - 
2512   " 

8 

2535   " 

Silas  Tike  bolt  in  rock . . 

Dawson's  hill 

• 

9.. 

2568   • 
2548   ' 
2441  * 

OfTutshin 

2558   * 

Stahl'shill 

10.... 

2707  • 
2464   * 

1 
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Monoment  name 
or  number. 

Horizontal 

distances 

trom  mon. 

No.  1. 

Distances 
between 
monu- 
ments. 

True  bearings. 

.; 

Magnetic 

bearings 

October  1, 

1010. 

Approximate 
eieTatlon 

above  mean 
sea  leveL 

U 

51169.11 

63672.78 

54860.88 

68182.08 

69669.07 

67074.89 

70117.80 

75391.99 

78439.22 

80846.03 

84381.27 

89265.10 

90968.66 

98249.21 

102636.31 

106937.44 

116913.62 

117867.00 

119430.97 

120402.06 

127966.42 

128009.11 

129460.93 

130664.63 

133361.69 

137230.66 

138181.57 

139223.13 

145983.20 

150604.24 

153138.74 

166208.90 

166777.81 

159773.78 

2603.67 
1188.10 
3321.20 
1386.99 
7605.82 
3042.91 
5274.19 
8047.28 
2406.81 
3636.24 
4878.83 
1713.46 
7280.65 
4386.10 
4302.18 
9976.18 

953.38 
1563.97 

971.09 
7663.36 
53.69 
1441.82 
1213.70 
2696.96 
8868.96 

951.02 
1041.66 
6760.07 
4621.04 
2634.60 
3070.16 

668.91 
2995.97 

991.18 

N.   04102E. 

« 

m 

N.  O4102E. 

OT 

m 
m 
m 
m 
m 

N.  02227E. 

m 
m 
m 
« 
m 
m 
« 

K.  89  27  27  E. 
N.   017  00B. 

r 

8. 89  43  00  £. 
N.   02442K 

m 
m 

N.   0  24  42E. 

m 
m 
m 

N.  02442B. 

m 
a 

m 
m 

N.442B. 

m 

N.442E. 

« 

m 

t 
m 

«• 

• 

m 

.K.484B.   ^ 

m 
m 
m 
m 
m 
m 
m 

• 

N.429E. 
N.448B. 

H 

m 
m 

N.4  48K 

* 

m 
m 
m 

N.448B. 

m 
m 
m 
m 

2444  feel 

12 

2420   ** 

Aflhby's  hill 

Lauer  hill  bolt  in  rock. . 
13 

2617   • 
2807  • 
2867  * 

M^lfli- 

2619   * 

Polinff 

2634  * 

*  'va.wQ  .....•..••••.•■ 

White 

2438  * 

2470  * 

MorriB-Connell 

16 

2648  • 
2687  " 

Severe 

2680  * 

Browninff •••• 

'     2622  « 

Burchinal  road 

.     2799  • 

• 

8020  " 

17.. 

8072  • 

Teet*8  road. 

2672  • 

18 

• 

2672  • 

19 

2572  * 

20.. 

« 

2672  " 

?a.... 

f 
• 

2576  * 

22 

2676  * 

2630  « 

Elsev's  hill. 

,     2788  • 

fitrawser  road .  ....•••• 

2494  * 

Pike's  hill— Bouthbrow. 

2862  " 
2867  • 

Pike's  hffl— northbro  w . 
26... 

2843  • 
2682  * 

Near  Reokart  road 

H.Priend 

2344  « 
2379  * 

26 

2260  * 

Priend'shill 

2221  * 

li.O.Priend 

2292  * 

Mtmt9w 

1911. 
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Monoment  name 
or  number. 

Horizontal 

distances 

from  mon. 

No.  1. 

Distances 
between 
monu- 
ments. 

Tnie  bearings. 

Maflmetle 

bearings 

October  1, 

1910. 

Approzimats 
eleTatlon 

above  mean 
sea  leveL 

27 

160764.91 
161112.22 
163795.08 
165288.07 
167699.73 
171587.22 
172618.44 
177493.39 
180564.36 
182785.96 
187335.08 
189798.97 

847.31 
2682.81 
1493.04 
2411.66 
3887.49 
1031.22 
4874.95 
8070.97 
2221.59 
4549.13 
2463.89 

N.  89  25 12  E. 
N.   02007W. 

m 
m 
m 
m 

m 

K.   0  04  55E. 
« 

N.410B. 

m 
m 
m 
«• 

m 

K.4  88E. 

m 
m 
m 

2229    " 

28 

2221   • 

29 

2193   • 

Jer.  Teets 

2282   " 

L.  Dedrick 

2331   " 

f  80 

2399   " 

81 

2344   * 

82 

2337   • 

F.T.Pike 

2337   • 

83 

2289   * 

Thomas • 

2801   " 

84 

2821  • 

TABLE  No.  e. 

Ifiagnetie  bearings  between  monuments  on  the  Maryland- West  Virginia  boundarj  Untf 
from  the  Potomac  river  to  the  Pennsylyania  line,  for  October,  1910. 
Kote:    The  original  observations  were  reduced  at  the  office  of  the  Ooast  and  Qeodetia 

Survey,  Washington,  District  of  Columbia,  by  courtesy  of  the  Superintendent  of  thai 

Bureau 

• _    _  _ ^ 

Number^ 

of 
observa- 
tions. 


Honnments 
Nos. 


rrae  bearing. 


Magnetic 
bearing. 


Magnetic 
declination. 


2-4 

5-7 
8-10 
11-15 
15-18 
20-21 
23-27 
28-32 
8^34 


N.  0* 
N.  0« 
N.  0* 
N.  0* 
N.  0' 
N.  0* 
N.  0* 
N.  0* 
N.  0* 


47'  53''  E. 
27'  04*^  E. 


42'  57" 
41'  02*^ 
22'  27^^ 
17'  OO'' 
24'  42^^ 
24'  07'' 
04'  55" 


E. 

E. 

E. 

E. 

E. 

W. 

E. 


N.  4* 
N.  4« 
N.  4« 
N.  4* 
N.  4* 
N.  4* 
N.  4* 
N.  4' 
K.  4* 


40'  E. 
19'  E. 
38'  E. 
42'  E. 
84'  E. 
29'  E. 
48'  E. 
10'  E. 
38'  E. 


8*  52'  W. 

3*  52'  W. 
3*  55'  W. 


4^01' 
4*12' 


W. 
W. 


4*  12'  W. 
4*  23'  W. 
4*  30'  W. 
4*  83'  W. 


7 
8 
6 
13 
2 
5 
5 
8 


If  values  for  shorter  intervals  are  desired, 
eit  will  probably  be  best  to  obtain  them  by 
?  interpolating  the  *  declination.  The  value 
for  the  line  between  Nos.  20  and  21  is  proba- 
bly less  reliable  than  the  others,  as  it  de- 
pends upon  only  two  results  which  differ 
by  10'. 

We  return  herewith  a  financial  statement 
showing  in  detail  the  money  actually  ex- 
pended by  the  commissioners  for  surveying 
and  marking  the  boundary  line  under  the 
decree  in  this  case,  including  the  per  diem 
compensation  of  all  the  commissioners.  We 
also  return  herewith  the  several  exceptions 
made  and  filed  before  the  commissioners  by 
Mr.  W.  McCulloh  Brown,  one  of  the  com- 
missioners, during  the  progress  of  the  work, 
together  with  such  explanations,  observa- 
tions»  and  notea  aa  we  have  thought  proper 


to  make  concerning  said  exceptions,  for  the 
information  of  the  court. 

We  also  return  herewith  a  number  of 
photographs  taken  upon  the  ground,  illus- 
trating the  monuments  erected  by  us  to 
mark  the  line  as  run  by  us,  showing  the 
character  of  the  work,  method  of  construe- 
tiouy  and  location  of  such  monuments. 
Bespectfully  submitted, 

Julius  K.  Monroe, 
Samuel  8.  Gannetl, 
Commissionera. 

And  this  eause  coming  on  this  day  to 
be  heard  upon  said  motion  and  upon  the 
said  report  of  Julius  K.  Monroe  and  Samuel 
8.  Gtannetl,  and  upon  the  separate  report  of 
W.  MoCulloh  Brown,  one  of  the  said  com- 
]ii]|Mi^Bex%  in^iiiiiiiiy  i>i§  protflit  fff»d  eis* 
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eeptions  in  respect  to  said  report  of  Com- 
miBsioners  Monroe  and  Gannett,  and  also 
upon  the  supplemental  report  filed  by  said 
Commissioners  Monroe  and  Gannett,  and  the 
court  being  now  fully  advised  in  the  prem- 
ises : 
v4  It  is  thereupon  adjudged,  ordered,  and  ds- 
?  creed  that  the*said  exceptions  filed  on  be- 
half of  the  state  of  Maryland,  as  aforesaid, 
to  said  report  of  Commissioners  Julius  K. 
Monroe  and  Samuel  S.  Gannett,  be,  and  they 
are  hereby,  overruled,  and  that  said  report 
be»  and  the  same  is  hereby,  in  all  respects 
confirmed. 

It  is  further  adjudged,  ordered,  and  de- 
creed that  the  line  as  delineated  and  set 
forth  in  said  report  of  Commissioners  Mon- 
roe and  Grannettf  and  upon  the  map  aooom- 
panjing  the  same  and  referred  to  therein, 
which  line  has  been  marked  with  permanent 
monuments,  as  stated  in  said  report^  be,  and 
tb0  same  is  hereby,  established,  declared, 
and  decreed  to  be  the  true  boundary  lint 
between  the  said  states  of  Maryland  and 
West  Virginia,  and  said  map  is  hereby  di- 
rseted  to  be  filed  as  part  of  this  decree. 
And  it  appearing  that  ibe  total  czpeoaes 


and  compensation  of  said  oommissionen^ 
and  the  expenditures  attending  upon  the 
discharge  of  their  duties,  amount  to  the  sum 
of  $17,154.60,  it  is  further  adjudged,  or- 
dered, and  decreed  that  the  same  be,  and 
they  are  hereby,  approved  and  allowed  as 
part  of  the  costs  of  this  suit,  to  be  borne 
equally  between  the  parties  to  this  eause. 
And  it  appearing  from  said  report  that  th« 
state  of  Maryland  has  already  paid  $5,- 
038.40  of  said  amount,  and  that  the  state  of 
West  Virginia  has  already  paid  $12,116.11 
of  said  amount,  it  is  ordered  that  said 
amounts  be  credited  to  said  states  respeo* 
tively  in  the  settlement  of  the  oosts  of  this 
suit  between  them  in  accordance  with  the 
provisions  of  this  decree  and  the  former 
decrees  entered  herein. 

It  is  farther  adjudged,  ordered,  and  de- 
ereed  that  the  clerk  of  this  court  do  trans- 
mit to  the  ehief  magistrates  of  the  states  of 
Maryland  and  West  Virginia  copies  of  this 
decree,  duly  authenticated  under  the  seal  of 
this  court,  omitting  from  said  copy,  how- 
ever, the  map  filed  with  the  report  of  saM 
Commissionen  Monroe  and  Gannetti  abof« 
nentiooed. 


I      m- 


Mil.  PICKFORD  T.  TALBOTT. 

(226  U.  8.  66L) 

THOMAS  H.  PICKFORD  and  John  H.  Wal 

ter,  Appt8., 

V. 

HENRY  M.  TALBOTT. 
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Judgment  (§  447*)— Eqxtitabls  Reu«f— 
Meritorious  Defensb. 

1.  A  court  of  equity  will  not  restrain  the 
enforcement  of  a  judgment  at  law  on  a 
ahowing  that  by  reason  of  some  newly  dis- 
covered evidence  pertaining  to  an  issue  in 
the  case,  or  because  of  some  newly  discov- 
ered fact  that  might  have  been  put  in  is- 
sue, the  defeated  party  would  probably  have 
a  better  prospect  of  success  on  a  retrial. 
He  must  show  something  to  render  it 
manifestly  unconscionable  for  his  successful 
adversary  to  enforce  the  judgment. 

pEd.  Note.— For  other  casesp  see  Judgment, 
Cent.  Dig.  SS  849-861 ;    Dec.  Dig.  |  447.*] 

Judgment  (§  446*)— Equitable  Relist— 
Newlt  Discovered  Evidence. 

2.  The  enforcement  of  a  judgment  for 
damages  recovered  in  an  action  of  libel  will 
not  be  restrained  in  equity  on  the  ground 
of  newly  discovered  evidence  as  to  the  truth 
of  the  libel  which  not  only  does  not  con- 
clusively establish  that  fact,  but  does  not 
render  it  clear  beyond  a  reasonable  doubt 
that  such  evidence  would  produce  a  differ- 
ent verdict  on  a  retrial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  fil  845-848 :    Dec.  Dig.  |  446.*] 

Judgment  (|  460*)— Equitable  Rehej^ 
Burden  of  Proof— Diligence. 

3.  Complainants  urging  newly  discovered 
evidence  as  to  the  truth  of  a  libel  as  a 
ground  for  enjoining  the  enforcement  of  a 
judgment  for  damages  recovered  in  an  ac- 
tion for  the  libel,  in  which  justification  was 
not  pleaded,  must  prove  that  their  failure 
to  discover  such  evidence  and  plead  it  by 
way  of  defense  was  not  attributable  to  their 
own  want  of  diligence,  where  the  answer 
calls  for  strict  proof  of  the  averments  of 
the  bill  that  they  made  diligent  but  un- 
successful efforts  to  discover  such  evidence 
both  before  and  after  the  filing  of  their 
plea. 

iZA.    Note.— For    other    casesp    see    Judgment, 
Cent.  Dig.  {{  879-891 ;    Dec.  Dig.  8  460.*] 

Judgment  (§  446*)— Equitable  Relief— 
New  Defense. 

4.  A  defense  in  an  action  at  law  is  not 
to  be  deemed  newly  discovered  or  lost  by 
accident  or  mistake,  for  the  purpose  of  in- 
yoking  equitable  relief  against  the  enforce- 
ment of  the  judgment,  if  such  defense  was 
or  should  have  been  within  the  knowledge  of 
the  party  when  called  upon  for  his  defense 
in  the  action. 

[Ed.    Note.— For    other    cases,    see    Judgment, 
Cent.  Dig.  S9  845-848 ;    Dec.  Dig.  t  446.*] 

Judgment  (§  446*)'*Equitablb  Relief— 
Kew  Defense. 

6.  New]y  discovered  evidence  of  the  truth 
of  a  libel  will  not  justify  equitable  relief 
against  the  enforcement  of  a  judgment  for 
damages  recovered  in  the  libel  action,  on 
the  theory  that  the  failure  to  plead  justifi- 
cation was  through  accident  or  mistake, 
where  that  defense  was  considered  by  the 


defendants  and  their  counsel  and  deliber- 
ately and  advisedly  rejected,  first,  because 
it  could  not  be  sustained,  and  second,  be* 
cause  a  failure  to  sustain  it  would  prob- 
ably result  in  increasing  the  damages. 

[Ed.  Note.—' For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  845-848;    Dec.  Dig.  |  446.*] 

[No.  512.] 

Argued  April  29,  1912.     Decided  June  7^ 

1912. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  a  decree  of  the  Su- 
preme Court  of  the  District,  enjoining  the 
enforcement  of  a  judgment  for  damages  re- 
corered  in  an  action  for  libel,  and  remand- 
ed the  cause  with  directions  to  dismiss  tha 
bill.    AfiSrmed. 

See  same  case  below,  86  App.  D.  0.  289. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  B.  DaTto,  Samuel  Mad* 
dox,  and  H.  Frescott  Gatley  for  appellants. 

Mr.  John  Ridont  for  appellee. 


Id 

• 


*  Mr.  Justice  Pitney  delivered  the  opinion* 
of  the  court: 

Thia  was  an  equity  action,  brought  by 
the  appellants  against  the  appellee  and 
others,  in  the  supreme  court  of  the  District 
of  Columbia,  to  obtain  an  injunction  re- 
straining the  enforcement  of  a  judgment 
theretofore  recovered  by  the  appellee  against 
the  appellants  in  an  action  for  libel.  That 
action  was  on  the  law  side  of  the  supreme 
court  of  the  District,  and  resulted  in  a  ver- 
dict and  Judgment  for  $8,600  damages, 
which  on  review  was  affirmed  by  the  court 
of  appeals  (28  App.  D.  C.  498),  and  by 
this  court  (211  U.  S.  199,  53  L.  ed.  146, 
29  Sup.  Ct.  Rep.  75). 

The  present  action  was  commenced  after 
the  final  affirmance  of  the  judgment  at  law. 
Upon  the  filing  of  the  bill  of  complaint  here- 
in,  with  accompanying  exhibits,  the  court 
made  a  temporary  restraining  order.  Tliis 
was  continued  until  the  final  hearing,  and 
that  hearing  resulted  in  a  decree  granting  a 
perpetual  injunction  against  the  enforce- 
ment of  the  judgment.  The  defendants  in 
the  equity  action,  other  than  the  present 
appellee,  were  joined  for  reasons  not  now 
material.  He  alone  appealed  from  the  final 
decree  to  the  court  of  appeals  of  the  Dis- 
trict, which  reversed  the  decree,  and  ordered 
the  cause  to  be  remanded  to  the  court  be- 
low, with  direction  to  dismiss  the  bill  of 
complaint  (36  App.  D.  C.  289).  From  the 
decree  of  reversal  Pickford  and  Walter 
have  appealed  to  this  court,  thus  present* 
ing  for  our  decision  the  question  whether, 
upon  the  pleadings  and  proofs,  they  are  en- 
titled to  an  injunction  restraining  the  en* 
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^forcement    of   Talbott's    judgment    against 
gthem. 

•  *The  equitable  jurisdiction  is  invoked  upon 
the  ground  that  after  the  conclusion  of  the 
litigation  at  law  the  appellants  discovered 
certain  evidence  which,  if  known  at  the 
time,  might  and  would  have  enabled  them 
to  make  a  different  defense  in  the  court  of 
law,  and  which  it  is  alleged  would  assuredly 
have  led  to  a  different  result  there ;  it  being 
insisted  that  the  appellants  were  not  at 
fault  in  failing  to  discover  the  evidence  re- 
ferred to. 

A  brief  history  of  the  controversy  between 
the  parties  is  essential  to  an  understand- 
ing of  the  questions  presented. 

In  the  month  of  March,  1901,  while  the 
appellee,  Talbott,  was  state's  attorney  for 
Montgomery  county,  Maryland,  an  indict- 
ment was  returned  by  the  grand  jury  of 
that  county  charging  Pickford  and  Walter, 
the  appellants,  and  two  others  named   in 
the  indictment,  with  having  unlawfully,  wil- 
fully, and  maliciously  set  fire  to  and  burned 
A  certain  untenanted   dwelling  house,   the 
property  of  said  Pickford  and  Walter.     A 
dwelling  house  owned  by  them,  situate  in 
Montgomery  county,  had  in  fact  been  de- 
stroyed by  fire  in  the  latter  part  of  the 
year  1897,  and  the  fire  insurance  companies, 
after  some  demur,  had  paid  to  the  owners 
sums   aggregating  $22,600.     It   is  said   to 
have  been  the  purpose  of  the  indictment  to 
attribute  to  the  defendants  named  therein 
an  attempt  to  defraud  the  insurance  com- 
panies.   Three  of  those  defendants  (includ- 
ing Walter,   but  not  Pickford)    being  ar- 
rested in  the  District  of  Columbia,  where 
they  resided,  sued  out  writs  of  habeas  cor- 
pus in  the  District,  and  were  released  on 
the  ground  that  the  indictment  did  not  set  | 
forth  any  crime.    Pickford  surrendered  him- 
self in  Montgomery  eounty,  and  gave  bail 
to  answer  the  indictment,  and  his  trial  was 
set  down  for  a  day  in  the  following  Novem- 
ber before  the  circuit  court.     He  duly  ap- 
peared,  but   Talbott,    as   state's    attorney, 
asked  for  a  postponement  on  the  ground  that 
he   was   not    ready    for    trial.     The    court 
strongly  intimated  that  there  ought  to  be 
u»  no  postponement,  and  upon  this  intimation 
?  (and* perhaps  partly  because  of  the  ques- 
tion that  had  been  raised  about  the  suffi- 
ciency of  the  indictment)  Talbott  entered  a 
nolle  prosequi  as  to  Pickford.    Later,  he  did 
the  same  with  respect  to  Walter. 

Thereafter,  and  in  the  month  of  Decem- 
ber, 1901,  Pickford  and  Walter  procured  to 
be  published  in  the  columns  of  a  newspaper 
in  Washington  an  article  concerning  Tal- 
bott which  was  the  ground  of  his  action 
against  them  for  libel.  A  copy  of  the  arti- 
cle was  included  in  the  declaration  in  that  i 
suit,  and  was  attached  to  and  made  a  part  1 


of  the  bill  of  complaint  herein.  Through 
some  inadvertence  it  was  omitted  in  the 
printing  of  the  record,  but  upon  the  argu- 
ment we  were,  by  consent  of  counsel,  re- 
ferred for  information  as  to  its  contents  to 
the  record  that  was  here  on  the  former  oc- 
casion (211  U.  8.  199,  53  L.  ed.  146,  29 
Sup.  Ct.  Rep.  75).  The  article  purported 
to  show  "the  true  inwardness  of  the  crimi- 
nal scheme  that  culminated  in  this  nefarious 
indictment,"  and  declared  that  "we  shall 
state  the  facts  as  we  have  learned  them 
after  a  thorough  investigation."  It  charged 
Talbott,  as  state's  attorney,  with  participa- 
tion in  an  alleged  conspiracy  to  force  Pick- 
ford and  Walter,  by  means  of  an  unfounded 
indictment,  to  repay  to  the  insurance  com- 
panies the  moneys  that  had  been  paid  by 
them  to  Pickford  and  Walter  for  the  fire 
loss. 

The  libel  suit  was  commenced  in  the  year 
1902.  The  final  affirmance  of  the  judg- 
ment therein  was  on  November  30,  1908. 
The  present  action  was  begun  in  the  follow- 
ing month  of  January. 

The  bill  of  complaint  avers  that  at  the 
time  of  the  filing  of  the  declaration  in  the 
libel  suit  the  complainants  believed  it  to  be 
true   (the  ground  of  that  belief  is  not  dis- 
tinctly  averred)    that  Talbott  had  caused 
the  indictment  to  be  procured  for  the  pur- 
pose of  obtaining  from  the  insurance  com- 
panies certain   large  sums  of  money,  and 
had  thus  used  his  public  office  for  his  per-^ 
sonal   gain;    that  they  so   informed   their g 
counsel  before  the  filing  of  their  pleas,*but* 
were  advised  by  counsel  that  should  they  at- 
tempt to  justify  the  publication  of  the  ar- 
ticle by  pleading  the  truth  thereof,  and  fail 
to  make  good  such  plea  by  evidence  to  the 
satisfaction  of  the  court  and  jury,  the  at- 
tempt at  justification  would  be  held  to  be 
a  repetition  and  republication  of  the  libel, 
and  would  aggravate  the  damages  to  be  re- 
covered in  the  action;  that  they  were,  on 
the  other   hand,  advised  by  their  counsel 
that  if  they  should  plead  "not  guilty"  to 
the    declaration,    they   would    probably   b» 
excluded   from   endeavoring   to    prove   the 
truth   of  the  alleged  libel;    and  that  the^ 
complainants,  being  unable,  after  due  dili- 
gence, to  procure  and  submit  to  their  coun- 
sel evidence  which,  in  the  opinion  of  coun- 
sel, might  properly  and  safely  be  offered 
on  the  trial  of  the  action  in  justification  of 
the  alleged  libel  and  in  proof  of  the  truth 
thereof,  were  compelled  to  confine,  and  did 
confine,  their  defense  to  the  general  issue, 
and  were  thereby  deprived  of  the  opportnnity 
to  offer  evidence  tending  to  prove  its  truth; 
but  that  upon  the  trial  they  were  permitted^ 
to  introduce,  and  did  introduce  (not  in  jus- 
tification of  the  alleged  libel  nor  to  prove 
the  truth  thereof,  but  to  show  absenoe  of 
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malice  on  their  part,  and  thus  to  mitigate 
the  damages),  sundry  matters  and  things 
which  are  set  forth  at  great  length  in  the 
bill,  all  of  which,  it  is  averred,  were  known 
to  the  complainants  at  and  before  the  com- 
position and  publication  of  the  libel. 

So  far  as  appears,  the  matters  thus  recited 
furnished  the  sole  basis  for  their  alleged 
belief  that  Talbott  had  prostituted  his  office 
in  the  manner  alleged  in  the  newspaper  arti- 
cle. Without  repeating  them  here,  it  is 
enough  to  say  that  if  those  matters  did  in 
fact  constitute  their  whole  case  against  Tal- 
bott, their  counsel  was  probably  correct  in 
his  judgment  that  a  plea  of  justification, 
supported  by  such  evidence  alone,  would  be 
deemed  a  republication  of  the  libel  and  a 
ground  for  allowing  increased  damages 
^  against  them. 

g  The  bill  of  complaint  further  avers  that 
•  before  pleading* to  the  declaration  the  ap- 
pellants and  their  counsel  diligently  in- 
quired of  every  person  believed  to  have  any 
possible  knowledge  in  the  premises,  with 
the  view  to  obtaining  and  producing  testi- 
mony tending  to  support  a  plea  of  justifica- 
tion and  to  prove  the  truth  of  the  matter 
alleged  as  libelous,  but  without  avail. 

It  also  alleges  that  the  like  diligent  in- 
quiries were  continued  after  the  trial  of  the 
cause  down  to  the  filing  of  the  bill,  but 
wholly  without  result  until  the  29th  day 
of  December,  1908,  when,  in  an  accidental 
meeting  between  one  of  the  counsel  for  the 
appellants  and  Hon.  James  B.  Henderson, 
one  of  the  judges  of  the  circuit  court  for 
Montgomery   county,   who   held   that   office 
at  the  time  of  the  indictment  referred  to, 
Judge  Henderson  informed  counsel  of  a  con- 
versation said  to  have  taken  place  between 
bim  and  Talbott  while  the  indictment  was 
pending,    in    which    conversation    Talbott 
stated  to  the  judge  in  substance  that  he  was 
keeping  the   indictment  alive  in   order  to 
assist  the  insurance  companies  in  an  effort 
to  recover  from  Pickford  and  Walter  the 
moneys  that  had  been  paid  to  them  for  the 
fire  loss;  and  that  he,  Talbott,  or  his  firm, 
would  get  a  large  fee  out  of  the  business. 
The  bill  rests  the  prayer  for  relief  against 
the  judgment  at  law  solely  upon  the  ground 
that  the  evidence  of  Judge  Henderson,  taken 
in  connection  with   the  other  matters  and 
things  that  were  given  in  evidence  on  the 
trial  of  the  libel  suit  as  mentioned,  would 
have  caused  the  jury  to  render  a  verdict  in 
favor  of   the  defendants,  Pickford  and  Walter. 
Talbott  answered  the  bill,  fully  and  spe- 
cifically denying  all  allegations  thereof  that 
attributed   improper   conduct  to   him,  and 
expressly  denying  the  alleged  conversation 
between    him    and    Judge    Henderson,    and 
denying  that  he  had  kept  the  indictment 
32  8,  C. 


alive  for  personal  gain,  and  every  other  im- 
proper inference  deducible  from  the  alleged^ 
conversation.  The  answer  called  upon  com-  g 
plainants  to  maki*  strict  proof  of  the  aver-  • 
ments  of  the  bill  respecting  the  conferences 
between  complainants  and  their  counsel  and 
respecting  what  was  done  by  them  about 
the  preparation  of  their  defense  in  the  ac- 
tion at  law,  and  denied  that  if  the  truth 
of  the  libelous  matter  had  been  pleaded  and 
the  evidence  of  Judge  Henderson  introduced 
the  result  of  the  trial  would  have  been  dif- 
ferent; averring  that,  if  the  pleadings  had 
been  such  as  to  admit  his  testimony,  tha 
door  would  have  been  opened  for  the  ad* 
mission  of  other  evidence  unfavorable  to  the 
complainants. 

After  the  filing  of  this  answer  the  com- 
plainants, by  leave  of  the  court,  amended 
and  supplemented  their  original  bill  of  com* 
plaint  by  the  addition  of  a  considerable 
amount  of  new  matter.  Included  in  it  is 
an  averment  that  the  indictment  of  Pick- 
ford and  Walter,  as  above  mentioned,  was 
in  fact  caused  by  and  through  a  conspiracy 
between  Talbott  and  others,  with  the  object 
of  extorting  money  from  the  complainants, 
and  that  everything  done  by  Talbott  in  ref- 
erence to  the  indictment  was  done  in  pur- 
suance of  that  conspiracy.  To  this,  by  a 
further  answer,  Talbott  entered  an  un- 
equivocal denial. 

Upon  these  pleadings,  and  upon  proofs 
submitted  by  the  respective  parties  in  sup- 
port thereof,  the  cause  was  brought  to  final 
hearing,  with  the  result  already  mentioned. 

The  principles  upon  which  the  decision  of 
the  case  must  turn  are  entirely  familiar. 
In  order  to  warrant  the  interposition  of  a 
court  of  equity  to  restrain  the  enforcement 
of  a  judgment  at  law,  it  is,  of  course,  not 
sufficient  for  the  defeated  party  to  show 
that  because  of  some  newly  discovered  evi- 
dence pertaining  to  an  issue  in  the  case,  or 
because  of  some  newly  discovered  fact  that 
might  have  been  put  in  issue,  he  would 
probably  have  a  better  prospect  of  success 
on  a  retrial  of  the  action.  He  must  show 
something  to  render  it  manifestly  uncon- 
scionable for  his  successful  adversary  to  en- 
force  the  judgment.  lo 

•As  Chief  Justice  Marshall  said:  "With-? 
out  attempting  to  draw  any  precise  line  to 
which  courts  of  equity  will  advance,  and 
which  they  cannot  pass,  in  restraining  par- 
ties from  availing  themselves  of  judgments 
obtained  at  law,  it  may  safely  be  said  thai 
any  fact  which  clearly  proves  it  to  be 
against  conscience  to  execute  a  judgment, 
and  of  which  the  injured  party  could  not 
have  availed  himself  in  a  court  of  law;  or 
of  which  he  might  have  availed  himself  at 
law,  but  was  prevented  by  fraud  or  accident 
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uamixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  justify  an  appli- 
cation to  a  court  of  chancery."  Marine  Ins. 
Co.  v.  Hodgson,  7  Cranch,  332,  336,  3  L« 
ed.  362,  363.  Or,  as  Mr.  Justice  Curtis  ex- 
pressed it,  in  Hendrickson  v.  Hinckley,  17 
How.  443,  445,  16  L.  ed.  123,  124 :  "A  court 
of  equity  does  not  interfere  with  judgments 
at  law  unless  the  complainant  has  an  equi- 
table defense,  of  which  he  could  not  avail 
himself  at  law,  because  it  did  not  amount 
to  a  legal  defense,  or  had  a  good  defense  at 
law,  which  he  was  prevented  from  availing 
himself  of  by  fraud  or  accident,  unmixed 
with  negligence  of  himself  or  his  agents." 

One  who  seeks  relief  in  equity  against  a 
judgment  at  law  on  the  ground  that  through 
accident  or  mistake  alone,  unmixed  with 
fraud,  he  has  lost  the  benefit  of  a  defense 
that  would  have  been  available  in  the  court 
of  law,  must  show  entire  freedom  from  fault 
or  neglect  on  the  part  of  himself  and  his 
agents,  and  must  also  make  it  manifest 
that  the  judgment  against  him  is  wrong  on 
the  merits,  that  he  ought  in  justice  to  pre- 
vail, and  that  upon  a  retrial,  with  the  aid 
of  the  newly  discovered  matter  of  fact  or 
of  evidence,  it  is  reasonably  certain  that  he 
will  prevail.  Pom.  Eq.  Jur.  3d  ed.  §§  1364, 
1365,  and  notes. 

Tlie  trial  court  rested  its  decision  ad- 
verse to  Talbott  upon  the  theory  that,  if 
it  were  true  that  he  had  misused  his  office 
as  state's  attorney,  and,  because  of  spite  or 
^  for  any  other  selfish  or  personal  reason, 
g  had  wrongfully  procured  an  unjust  indict- 
*  ment  against  Pickford  and  Walter^^he  ought 
not,  in  equity  and  good  conscience,  to  be 
permitted  to  collect  damages  against  them 
for  publishing  his  misconduct,  because  he 
would  thereby  be  taking  advantage  of  his 
own  wrong.  The  court  recognized  that  this 
theory  was  applicable  only  if  the  state- 
ments made  in  the  libelous  article  were 
true;  and,  accepting  Judge  Henderson's  tes- 
timony as  conclusive  upon  that  issue,  the 
court  held  it  to  be  unconscionable  for  Tal- 
bott to  enforce  his  judgment.  We  find  it 
unnecessary  to  test  the  correctness  of  the 
theory,  because,  like  the  court  of  appeals, 
we  differ  with  the  trial  court  upon  the  ques- 
tion of  fact.  Under  the  pleadings,  the  bur- 
den was  upon  the  complainants  (now  ap- 
pellants) to  prove  the  official  misconduct 
of  Talbott,  and  this  they  failed  to  prove. 
The  court  of  appeals,  correctly  consider- 
ing that  most  of  the  evidence  was  wholly 
irrelevant  to  the  issues,  and  that  substan- 
tially the  only  material  evidence  in  support 
of  the  bill  was  that  of  Judge  Henderson,  and 
reviewing  his  testimony  in  extenao,  came  to 
the  conclusion  that  it  not  only  did  not  con- 
clusively establish  the  truth  of  the  matters 
alleged  in  the  libelous  article,  but  did  not 


render  it  clear  beyond  reasonable  doubt 
that  it  would  produce  a  verdict  favorable 
to  the  complainants  if  a  new  trial  of  the 
libel  suit  should  be  had.  Attention  was 
called  to  the  fact  that  Judge  Henderson 
testified  to  a  conversation  had  with  Talbott 
about  nine  years  before,  of  which  he  had 
no  memorandum  to  refresh  his  memory; 
that  his  examination  showed  his  memory 
to  be  not  entirely  reliable;  that  Talbott  ex- 
pressly denied  making  the  incriminatory 
statements  attributed  to  him;  that  it  was 
improbable  that  a  lawyer  of  his  standing, 
holding  the  important  office  of  state's  at- 
torney, would,  without  apparent  motive^ 
deliberately  make  an  admission  to  anyone, 
much  less  to  the  judge  of  his  circuit,  tha^ 
he  was  using  the  powers  and  opportunities 
of  his  office  for  private  gain;  and  that  it  ^ 
was  improbable  that  such  an  admission,  if  g 
made  under  such  circumstances,*  would  go  • 
unrebuked  at  the  time.  With  this  view 
we  agree. 

All  question  of  fraud  in  the  procurement 
of  the  judgment  at  law  is  thus  eliminated. 
Indeed,  counsel  for  appellants  disavow  any 
reliance  upon  fraud  as  a  ground  of  relief. 
To  quote  from  the  brief:  "The  bill  makes 
no  averment  whatever  as  to  any  fraud  on 
the  part  of  the  appellee,  plaintiff  in  the 
lawsuit,  in  procuring  the  judgment  in  ques- 
tion; the  ground  on  which  relief  is  prayed 
is  accident,  as  distinguished  from  fraud." 

Next,  we  agree  with  the  court  of  appeal! 
that,  assuming  the  newly  discovered  evi- 
dence elicited  from  Judge  Henderson  would 
otherwise  be  sufficient  ground  for  restrain- 
ing the  enforcement  of  the  judgment,  it  was 
incumbent  upon  the  appellants  under  th« 
pleadings  in  the  present  action  to  prove 
that  their  failure  to  discover  evidence  of 
the  truth  of  the  libel  and  plead  the  same 
by  way  of  defense  in  the  action  at  law  was 
not  attributable  to  their  own  want  of  dili- 
gence. The  bill  alleges  that  they  made  dili- 
gent but  unsuccessful  efforts  to  discover 
such  evidence,  both  before  and  after  the 
filing  of  their  plea.  The  answer  calls  for 
strict  proof  of  this.  But  the  averment  is 
left  entirely  unsupported  by  the  proofs  in 
the  case.  Neither  Pickford  nor  Walter  nor 
their  counsel  in  the  libel  suit  gave  any  evi- 
dence tending  to  show  any  effort,  diligent 
or  otherwise,  to  discover  evidence  of  th« 
truth  of  the  libel. 

We  do  not  hold  them  negligent  merely 
because  of  not  having  sooner  discovered 
that  Judge  Henderson  was  available  as  a 
witness.  He  himself  testified  to  the  effect 
that,  because  of  the  character  of  the  com- 
munication, he  was  careful  not  to  reveal 
what  was  said  by  Mr.  Talbott  to  him  until 
after  the  conclusion  of  the  libel  suit.  But, 
assuming  that  what  was  charged  against 
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Mr.  Talbott  in  the  newspaper  article  was 

true,  it  is  not  to  be  assumed  that  diligent 

^  efforts  would  have  discovered  no  other  evi- 

«  dence  of  its  truth.     All  of  Talbotf  s  deal- 

•  ings  with  thsfinsuranee  companies  and  with 
the  other  persons  concerned  in  his  alleged 
misconduct  were  within  the  range  of  in- 
vestigation, had  diligence  been  exercised. 

Again,  one  of  the  peculiar  features  pre- 
sented hj  this  case  is  the  following:  Ap- 
pellants, coming  into  equity  for  relief  on 
the  basis  of  Judge  Henderson's  evidence, 
rely  upon  it  not  as  newly  discovered  evi- 
dence alone,  but  as  evidence  of  a  newly  dis- 
covered fact.  Merely  as  evidence  it  would 
not  have  been  admissible  on  the  former 
trial,  justification  not  having  been  pleaded. 
It  is  upon  the  fact  alleged  to  have  been 
disclosed  by  Judge  Henderson — ^the  fact  be- 
ing Mr.  Talbott's  alleged  misconduct,  and 
not  merely  his  alleged  admission  of  it — 
that  appellants  are  relying  as  a  newly  dis- 
covered defense  to  the  action  for  libel. 
Now,  the  settled  rule  in  equity  is  that  a 
defense  is  not  to  be  deemed  "newly  discov 
ered,"  or  as  lost  by  "accident  or  mistake,' 
If  it  was  or  ought  to  have  been  within  the 
knowledge  of  the  party  when  he  was  called 
upon  for  his  defense  in  the  action  at  law. 
As  Lord  Hardwicke  said:.  "As  to  reliev- 
ing against  verdicts,  for  being  contrary  to 
equity,  those  cases  are  where  the  plaintiff 
knew  the  fact  of  his  own  knowledge  to  be 
otherwise  than  what  the  jury  find  by  their 
verdict,  and  the  defendant  tpos  ignorant  of 
it  at  the  trioL*'  Williams  v.  Lee,  3  Atk. 
223,  224.  Chancellor  Kent  said:  "The  gen- 
eral rule  is,  that  this  court  will  not  re- 
lieve against  a  judgment  at  law,  on  the 
ground  of  its  being  contrary  to  equity,  un- 
'less  the  defendant  below  was  ignorant  of 
the  fact  in  question,  pending  the  suit,  or 
It  could  not  have  been  received  as  a  de- 
fense." Lansing  v.  Eddy,  1  Johns.  Oh.  49, 
51.  See  also  Taylor  v.  Nashville  &  C.  R. 
Co.  86  Tenn.  228,  0  S.  W.  393,  and  cases 
cited. 

But  how  can  the  appellants  be  heard  to 
■ay  that  when  making  their  defense  at  law 
they  were  ignorant  of  the  truth  of  the  mat- 
ters charged  against  Talbott  in  the  news- 
paper article,  when  they  themselves  were 

•  the  authors  of  those  charges?    Not  only  do 

•  the  verdict  and  judgment  in«the  libel  suit 
legally  establish  their  responsibility  for  the 
published  accusation,  but  such  responsibil- 
ity is  tacitly  admitted  in  the  bill  of  com- 
plaint herein,  and  there  is  nothing  to  throw 
doubt  upon  it. 

Upon  the  whole  case,  therefore,  it  can- 
not be  said  that  appellants  omitted  to  plead 
justification  in  the  libel  suit  because  of  any 
"accident"  or  "mistake"  within  the  mean- 
ing of  the  equitable  rule.    That  defense  was 


considered  by  them  and  their  counsel  and 
deliberately  and  advisedly  rejected  because 
(a)  it  could  not  be  sustained,  and  (b)  a 
failure  to  sustain  it  would  probably  em- 
barrass them  in  their  defense  under  the 
general  issue;  or  rather,  would  render  it 
probable  that  in  the  anticipated  event  of 
the  plaintiff  prevailing  over  them  on  the 
general  issue,  increased  damages  would  be 
awarded  against  them  because  of  the  re- 
iteration of  the  libel  in  a  plea  of  justifica- 
tion. And  if,  when  called  upon  to  make 
defense  in  the  libel  suit,  they  had  no  suiB- 
eient  evidence  at  hand  to  maintain  the 
truth  of  the  published  matter,  this  must  on 
the  present  record  be  attributed  to  one  or 
the  other  of  two  causes.  One  is,  that  the 
published  matter  was  in  fact  untrue;  the 
other  is,  that  they  did  not  use  proper  dili- 
gence to  discover  evidence  of  its  truth. 
Either  explanation  leaves  them  without 
claim  to  relief  in  this  action. 

The  question  whether  appellants,  because 
of  having  originally  made  a  public  accusa- 
tion of  malfeasance  in  office  against  the  ap- 
pellee without  having  evidence  of  the  truth 
of  the  accu5;ation  sufficient  even  to  warrant 
prud<»rt  counsel  in  making  an  issue  of  it  in 
a  libei  tfuit,  are  barred  from  relief  in  equity 
under  the  doctrine  of  "clean  hands,"  it  is 
unnecessary  to  consider. 

It  seems  to  us  that  the  ease  of  the  ap- 
pellants is  without  merit,  and  the  decree 
under  review  will  be  affirmed* 


OK  U.  8.  S04.) 

WESTINOHOUSB  ELECTRIC  k  MANU- 
FACTURING COMPANY,  Petitioner, 

T. 

WAGNER  ELECTRIC  k  MANUPACTUR- 
INO  COMPANY. 

Patents    (§  318*)— Infbinosmbnt— Psor- 

ITS. 

1.  Such  part  only  of  the  commingled 
profits  as  are  attributable  to  the  use  of 
his  invention  can  be  recovered  by  the  pat- 
entee in  a  suit  against  an  infringer  who 
has  added  noninfringing  and  valuable  im- 
provements contributing  to  the  profits. 

[Ed.  Note.— For  other  eases,  see  Patents,  Cent. 
Dig.  55  606-676 :    Dec.  Dig.  f  S18.*] 

Patents    (§  312* ) —Infrinqemknt— Evi- 
dence—Bubden  or  PBOOr— SXPABATIOIT 

OF  Pbofits. 

2.  A  patentee  suing  to  recover  profits 
from  an  infringer  who  has  added  nonin- 
fringing and  valuable  improvements  dis- 
charges the  burden  resting  upon  him  of 
showing  what  part  of  the  commingled  prof- 
its are  attributable  to  the  use  of  his  in* 
vention  by  proving  the  existence  of  such 
profits  and  the  impoesibility  of  accurately 
or  approximately  separating  them  from 
those  arising  out  of  defendant's  additions, 
and  the  dcdfendant  must  then  carry  the  bur- 


*For  other  eases  see  ssme  tople  A I  kumbbb  In  Dee.  A  Am.  Digs.  1M7  to  date,  A  Rep'r  Indexea 
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den  of  Bticli  Beparatfon  if  he  if  to  eacape 

liability  for  the  entire  profits. 

[Ed.  Note.— For  other  cases,  see  Patents.  Cent. 
Dig.  fiS  543-649;    Dec.  Dig.  S  812.*] 

[Na  179.] 

Argued  March  1,     1912.     Decided  June  7, 

1912. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  for 
the  Eastern  Division  of  the  Eastern  Dis- 
trict of  Missouri,  awarding  nominal  dam- 
ages only  in  a  suit  by  a  patentee  to  recover 
the  profits  attributable  to  the  use  by  an 
infringer  of  his  invention.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  97  C.  C.  A.  621,  173 
.Fed.  361. 

o      Statement  by  Mr.  Justice  liamar: 

CD 

•  •The  current  produced  by  an  electric  gen- 
erator is  of  relatively  low  pressure,  and  for 

e  that  reason  it  is  impracticable  to  utilize  it, 

•  for  power  purposes,  more  than  6  or*6  miles 
from  the  central  station.  It  was  found, 
however,  that  this  pressure,  or  voltage, 
could  be  increased  by  the  use  of  a  trans- 
former or  converter,  consisting  of  a  metal 
core,  through  and  around  which  are  wound 
primary  insulated  wires  leading  from  the 
generator.  Secondary  wires,  also  insulated, 
are  wound  through  and  around  the  same 
core,  and  carried  thence  to  the  point  of  ap- 
plication. The  voltage  is  increased  or  de- 
creased according  as  the  secondary  wires 
are  wrapped  around  the  core  more  or  leas 
frequently  than  the  primary  wires. 

One  of  the  consequences  of  thus  trans- 
forming the  current  is  the  generation  of 
heat.  In  small  machines  this  is  corrected 
by  radiation,  but  in  large  ones  the  heat 
"ages"  the  iron,  lessens  the  efficiency  of  the 
transformer,  and,  in  time,  deteriorates  the 
insulation  around  the  wires.  This  latter 
result  causes  short  circuits,  makes  it  im- 
practicable to  take  advantage  of  the  in- 
creased voltage,  and  thus  again  restricts 
the  area  in  which  currents  of  more  than  10 
K.  W.  can  be  used  for  producing  light  and 
power.    112  Fed.  418. 

Many  eff'orts  were  made  to  overcome  this 
difficulty,  but  without  success  until  July  12, 
1887,  when  George  Westinghouse,  Jr.,  se- 
cured patent  366,362  for  an  "Electrical  Con- 
verter," which,  his  application  stated,  was 
intended  to  prevent  the  converter  becoming 
"overheated  when  employed  for  a  long  time  j 
in   transforming  currents   of   high   electro 


motiTB  foree."  Extracts  from  the  speeifi-|. 
cation  and  claims  are  copied  in  the  margin.t  g 
*Bef erring  specially  to  the  specifications* 
and  claim  4,  which  is  here  involved,  and 
speaking  generally  rather  than  technically, 
it  will  be  seen  that  the  transformer  con- 
sisted of  a  core,  composed  of  groups  of  thin 
metal  plates,  ao  plugged  apart  as  to  leava 
(a)  open  spaces  in  the  core.  The  primary 
and  secondary  wires  were  wound  through 
rectangular  openings  near  the  ends  of  these 
plates.  The  entire  apparatus  was  then 
placed  in  a  case  filled  with  nonconducting 
oil,  which,  when  heated,  circulated  in  and 
around  the  transformer,  being  cooled  by 
contact  with  the  exterior  surface  of  the 
inclosing  box  or  receptacle.  This  invention 
proved  to  be  of  immense  value  and  made 
it  possible  (112  Fed.  418,  422,  65  C.  C.  A. 
230,  117  Fed.  498)  to  transmit  and  apply 
powerful  currents  so  as  to  produce  power 
and  light  at  a  great  diatance  from  the 
generating  plant.  The  patent  was  utiliaed 
by  the  Union   Carbide   Company,   and  on 

t"The  core  is  preferably  composed  of  thin 
plates  of  soft  iron  .  .  .  separated  in- 
dividually or  in  pairs  from  each  other  by 
thin  sheets  of  paper  or  other  insulating  ma- 
terial. .  .  .  The  plates  are  preferably 
constructed  with  two  rectangular  openings 
through  which  the  wires  pass.  •  •  • 
Each  group  of — say  five  or  six  plates — is 
prefer&ly  separated  from  the  succeeding 
group  by  air  spaces.  These  may  be  pro- 
duced by  passing  tubes,  which  may  be  ol 
soft  iron  or  other  metal,  or  of  vulcanized 
fiber,  along  the  lengths  of  the  platea.  It 
may  be  sufficient  in  other  cases  to  block 
the  group  of  plates  apart  at  intervals  in- 
stead of  extending  the  tubes  the  entire 
length.  Preferably  also  the  primary  and 
secondary  coils  are  separated  from  each 
other  in  a  similar  manner." 

Where  the  converter  is  to  be  used  in 
the  open  air,  the  tube  will  permit  a  free  cir- 
culation of  air  and  thus  aid  in  keeping  the 
converter  cool. 

It  may  be  preferred  in  some  instances  to 
surround  the  converter  with  some  oil,  or 
paraffin  or  other  suitable  material,  which 
will  assist  in  preserving  insulating  and  will 
not  be  in  j  urea  by  heating.  This  mater  ial, 
when  in  a  liquid  form,  circulates  through  the 
tubes  and  intervening  spaces  of  the  coils 
and  plates,  and  preserves  the  insulation,  ex- 
cludes the  moisture,  and  cools  the  converter. 

The  entire  converter  may  be  sealed  into 
an  inclosing  case  .  .  .  which  may  or 
may  not  contain  a  nonconducting  fluid  or 
gas. 

"I    claim    as    my    invention    •    •    •    1 

"4.  The  combination,  substantially  as  de- 
scribed, of  an  electric  converter  constructed 
with  open  spaces  in  its  core,  an  inclosing 
case,  and  a  nonconducting  fluid  or  gas  in 
said  case,  adapted  to  circulate  through  aaid 
spaces  and  about  the  converter.** 


*For  ether  omm  see  same  topto  &  I  MUioaa  in  Dee.  A  Am.  Digs.  IMT  to  4al%  A  Rsp'r  Indues 
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May  10,  1900j  the  Westinghouse  Electric  ft 
Manufacturing  Company,  as  assignee  of 
George  Westingliouse,  sued  that  company 
for  infringing  claim  4.  The  transformers 
which  the  Carhide  Company  was  using  had 
o  been  sold  by  the  Wagner  Company.  As  yend- 

•  or  and*  warrantor  the  latter  therefore  de- 
fended, and  admits  that  the  decree  ( 112  Fed. 
417)  of  November  11,  1901,  sustaining  the 
Talidity  of  claim  4,  is,  as  to  it,  res  judicata. 
That  decree  was  affirmed  May  20,  1902 
(56  C.  C.  A.  230,  117  Fed.  495),  and  on 
June  24,  1902,  the  Westinghouse  Company 
brought  this  suit  (129  Fed.  604)  against 
the  Wagner  Company,  praying  for  damages 
and  profits,  and  also  for  an  injunction 
against  further  infringement. 

It  appeared  that  after  the  decree  in  the 
Carbide  Case  the  Wagner  Company  had  in- 
structed its  experts  to  build  a  transformer 
that  would  not  infringe  the  Westinghouse 
patent.  They  thereupon  derised  one,  re- 
ferred to  herein  as  type  M,  which  omitted 
the  (a)  open  spaces  in  the  core,  but  sub- 
■tituted  (b)  spaces  between  the  eoil,  and 
(e)  spaces  between  the  coU  and  the  core. 

The  court  held  that  these  type  M  trans- 
formers, eliminating  spaces  in  the  core,  were 
not  an  infringement  of  claim  4,  and  there- 
upon refused  the  injunction.  129  Fed.  604. 
But  the  defendant  in  its  answer  admitted 
that  it  had  infringed  claim  4  by  the  man- 
ufacture of  transformers  which,  as  it  sub- 
sequently developed,  contained  openings  (a) 
in  the  core,  and  also  (b)  openings  between 
the  coils,  and  (c)  between  the  eoil  and  core. 
The  case  was  therefore  referred  to  a  master 
to  state  an  account  of  damages  and  profits 
arising  from  the  infringement  of  claim  4 
prior  to  June  24,  1902. 

On  the  hearing  it  appeared  that  the  Wag- 
ner Company  manufactured  various  elec- 
trical appliances  that  had  been  made  in  the 
same  shop,  by  the  same  workmen,  and  under 
the  same  general  superintendence  as  that 
employed  in  making  the  transformers.  No 
account  had  been  kept  which  would  show 
the  cost  of  labor  and  shop  expenses  attrib- 
utable to  these  transformers.  Nor  was 
there  anything  on  the  books  indicating 
what,  if  any,  profit  had  been  realized  from 
their  sales, 
o      The  gross  receipts  of  $2,314,744.75  were 

•  mingled.  The*  books  only  showed  a  gross 
profit  of  about  8  per  cent,  but  it  appeared 
that  the  plant  had  grown  and  the  busi- 
ness had  extended  during  the  period  covered 
by  the  accounting.  There  was  testimony 
that  the  company  had  the  general  policy  of 
fixing  prices  at  a  flgpire  which  would  net 
25  per  cent.  The  master  made  an  elaborate 
analvsis  of  the  data  as  to  flat  cost  of  labor 
and  material,  shop  expenses,  and  commis- 


sions applicable  to  the  transformers.  From 
this  data  and  the  policy  of  the  company  he 
ultimately  reached  the  oonclusion  that  tha 
company  had  made  a  profit  of  $132,433  on 
the  $955,271.76  which  the  books  showed 
had  been  received  from  the  sale  of  several 
thousand  infringing  transformers.  But  at 
the  close  of  the  plaintiff's  testimony  the  de- 
fendant demurred  to  the  evidence  on  the 
ground  that  it  failed  to  show  that  any 
profit  had  been  made  in  the  sale  of  the  in- 
fringing transformers.  The  demurrer  was 
overruled.  The  defendant  then  claimed  that 
the  infringing  transformers  contained  ele- 
ments of  the  patent  which  were  not  em- 
braced in  claim  4,  for  which  alone  this  suit 
was  proceeding;  and  that  no  profit  due  to 
those  elements  could  be  recovered  in  this 
case,  unless  the  plaintiff  apportioned  the 
gains  due  solely  to  claim  4.  It  also  offered 
evidence,  including  a  heat  test,  tending  to 
support  its  contention  that  a  transformer 
containing  only  the  elements  covered  by 
claim  4  was  of  little  utility;  that  it  oper- 
ated mainly  to  reduce  the  heat  in  the  core^ 
when  it  was  much  more  Important  to  keep 
the  coils  cool;  that  the  infringing  trans- 
formers contained  spaces  (b)  between  ttm 
coils  and  (c)  between  coil  and  core  which, 
it  contended,  were  additions  and  noninfring- 
ing improvements,  contributing  to  the 
profits,  if  any  had  been  made. 

In  reply  and  to  disprove  the  defendant's 
contention,  the  plaintiff  relied,  among  other 
things,  on  the  fact  that,  upon  the  hearing 
of  the  application  to  enjoin  the  defendant  o 
from  manufacturing  transformers  contain- S 
ing  only   (b) 'spaces  between  the  coil  and* 
(e)    between    coil    and    core,    the    Wagner 
Company  had  contended  that  these  grooves 
or  channels  had  been  used  to  avoid  infringe- 
ment,  although   they   "crippled   the   coils'* 
and    actually    "lessened   the    electrical    ef- 
ficiency of  the  transformers." 

At  the  conclusion  of  the  lengthy  testi- 
mony, the  substance  of  which  is  barely  out- 
lined above,  the  master  found  from  the  evi- 
dence and  under  the  decision  In  55  C.  C.  A. 
230,  117  Fed.  498,  binding  on  defendant, 
that  claim  4  was  an  entirety,  covering  not 
only  open  spaces  in  the  core,  but  the  use  of 
the  oil  in  a  closed  receptacle  for  cooling 
the  transformer;  that  all  the  commercial 
value  of  those  sold  by  the  defendant  was 
due  to  the  use  of  claim  4  of  plaintiff's 
patent,  and  not  to  additions  made  by  tht 
defendant.  He  recommended  that  a  decree 
should  be  entered  against  the  defendant  for 
$132,433.35,  "being  approximately  25  per 
cent  on  the  net  amount  of  the  sales  of 
infringing  transformers  after  deducting 
commissions  and  fixing  the  factory  cost  at 
40  per  cent.* 
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The  defendant  filed  many  exceptions, 
among  others: 

"That  the  complainant  has  not  shown 
what  was  the  profit  made  by  defendant  on 
its  transformers,  due  to  the  patented  in- 
Tention  of  claim  4,  as  distinguished  and 
segregated  from  the  other  features  con- 
tained in  said  transformers." 

There  were  also  numerous  exceptions  as 
to  the  master's  method  of  stating  the  ac- 
count. These  and  others  were  not  specifical- 
ly passed  on  because  the  circuit  court  and 
the  circuit  court  of  appeals  (one  judge  dis- 
senting) held  (97  C.  C.  A.  621,  173  Fed. 
361)  that  claim  4  was  a  limited,  detailed 
claim;  that  the  additions  made  by  the  de- 
fendant were  noninfringing  and  valuable  im- 
provements which  contributed  to  the 
profits;  that  the  burden  of  apportionment 
was  upon  plaintiff,  and,  having  failed  to 
^  separate  profits,  it  was  only  entitled  to  a 
g  decree   for   nominal    damages.     The    court 

•  (one  judge  dissenting)  also  affirmedHhe  de- 
cree that  type  M  was  not  an  infringement 
of  claim  4. 

Messrs.    Thomas    B.    Kerr    and    Paul 
Bakewell  for  petitioner. 
10     Mr.  Melville  Charch  for  respondent. 

H 

9  • 

•  Mr.  Justice  I/amar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  statute  makes  the  decision  of  the 

circuit    court   of    appeals    final    in    patent 

^  cases,  and  the  plaintifiTs  petition  for  the 

g  writ  of  certiorari  herein  was  not  granted 

•  for  the^purpose  of  re-examining  the  court's 
ruling  that  defendant's  type  M  transformer 
was  not  an  infringement  of  claim  4  of  the 
Westinghouse  patent.  The  writ  was  issued 
in  view  of  the  holding  that,  though  the  mas- 
ter found  that  the  defendant  had  made  a 
profit  of  $132,000  from  the  sale  of  infring- 
ing transformers,  the  plaintiff  could  yet 
only  recover  $1,  because  it  failed  to  separate 
the  profits  made  by  its  patent  from  those 
made  by  the  defendant's  addition. 

1.  The  question  as  to  who  has  the  burden 
of  proof  in  cases  like  this  is  one  of  great 
practical  importance,  and  constantly  arises 
in  patent  cases.  There  has  been  much  con- 
troversy on  the  subject  and  a  conflict  in  the 
decisions.  The  authorities  cited  in  the  briefs 
of  the  two  litigants,  and  others  bearing  on 
the  subject,  have  been  examined,  but  we 
shall  not  undertake  to  separately  review 
them,  for  they  disagree  not  so  much  as  to 
the  rule  as  to  its  application.  It  will  be 
sufficient  for  the  present  purposes  to  say 
thair- 

(a)  Where  the  infringer  has  sold  or  used 
a  patented  article,  the  plaintiff  is  entitled 
to  recover  all  of  the  profits. 


(b)  Where  a  patent,  though  using  old 
elements,  gives  the  entire  value  to  the  com- 
bination, the  plaintiff  is  entitled  to  recover 
all  the  profits.  Hurlbut  v.  Schillinger,  130 
U.  S.  472,  32  L.  ed.  1016,  9  Sup.  Ct  Hep. 
584. 

(c)  Where  profits  are  made  by  the  use  of 
an  article  patented  as  an  entirety,  the  in- 
fringer is  liable  for  all  the  profits  "unless 
he  can  show — and  the  burden  is  on  him  to 
show — that  a  portion  of  them  is  the  result 
of  some  other  thing  used  by  him."  Eliza- 
beth V.  American  Nicholson  Pav.  Ga  97 
U.  S.  127,  24  L.  ed.  1002. 

(d)  But  there  are  many  cases  in  which 
the  plaintiff's  patent  is  only  a  part  of  the 
machine   and   creates  only   a   part  of   the 
profits.    His  invention  may  have  been  used 
in  combination  with  valuable  improvements  ^ 
made,  or  other  patents  appropriated  by  the  g 
infringer,  and  each  may  have  •jointly,  but  * 
unequally,  contributed  to  the  profits.     In 
such  case,  if  plaintiff's  patent  only  created 

a  part  of  the  profits,  he  is  only  entitled  to 
recover  that  part  of  the  net  gains.  He  must 
therefore  "give  evidence  tending  to  separate 
or  apportion  the  defendant's  profits  and  the 
patentee's  damages  between  the  patented 
feature  and  the  unpatented  features,  and 
such  evidence  must  be  reliable  and  tangible, 
and  not  conjectural  or  speculative;  or  he 
must  show,  by  equally  reliable  and  satis- 
factory  evidence,  that  the  profits  and  dam- 
ages are  to  be  calculated  on  the  whole  ma- 
chine, for  the  reason  that  the  entire  value 
of  the  whole  machine,  as  a  marketable  arti- 
cle, is  properly  and  legally  attributable  to 
the  patented  feature."  Garretson  v.  Clark. 
Ill  U.  S.  121.  28  L.  ed.  371,  4  Sup.  Ct.  Bspw 
291. 

The  real  controversy  arises  in  applying 
this  principle  to  those  cases  where  it  is  im- 
possible to  separate  the  single  profit  into  its 
component  parts. 

2.  In  considering  the  question  presented 
by  the  record  here,  it  is  to  be  borne  in  mind 
that  Congress  has  legislated  (Rev.  Stat.  | 
4921,  U.  S.  Comp.  Stat  1901,  p.  3395)  with 
a  view  of  affording  the  patentee  ample  re- 
dress against  the  infringer.  It  not  only 
makes  the  latter  liable  for  damages, — ^some- 
times three-fold  damages, — but  for  all 
profits  derived  from  the  use  or  sale  of  plain- 
tifiTs  invention.  The  rule  as  to  the  burden 
of  proof  has,  however,  been  so  applied  thai 
this  statutory  right  has  been  often  nullified 
by  those  infringers  who  had  ingenuity 
enough  to  smother  the  patent  with  improve- 
ments belonging  to  themselves  or  to  third 
persons.  In  such  cases  the  greater  the 
wrong,  the  greater  the  immunity ;  the  great- 
er the  number  of  improvements,  the  greater 
the  difficulty  of  separating  the  profits.  And 
if  that  difficulty  could  only  be  converted  into 
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an  impossibility,  the  defendant  retained  all 
of  the  gains,  because  the  injured  patentee 
could  not  separate  what  the  guilty  infringer 

^had  made  impossible  of  separation. 

2     Manifestly  such  consequences  demonstrate 

•  that  either  •the  rule  or  its  application  is 
wrong.  The  rule  is  sound,  for  it  but  an- 
nounces the  general  proposition  that  the 
plaintiff  must  prove  its  case  and  carry  the 
burden  imposed  by  law  upon  erery  person 
seeking  to  recover  money  or  property  from 
another.  But  the  principle  must  not  be 
pressed  so  far  as  to  override  others  equally 
important  in  the  administration  of  justice. 
It  may  serve  to  illustrate  the  rule  and  its 
limitations,  if,  at  the  risk  of  stating  the 
obvious,  we  apply  it  to  the  various  steps  of 
this  case. 

The  plaintiff  proved  its  patent,  and  that 
it  had  been  infringed  by  the  defendant  in 
the  manufacture  of  several  thousand  trans- 
formers, which  sold  for  $955,000.  The 
patent  was  itself  evidence  of  the  utility  of 
claim  4,  and  the  defendant  was  estopped 
from  denying  that  it  was  of  value.  Lehn- 
beuter  V.  Holthaus,  105  U.  S.  94,  26  L.  ed. 
939.  But  no  matter  how  great  its  pre- 
sumptive or  actual  value,  it  did  not  follow 
that  the  defendant  had  made  a  profit  by 
the  sale  of  the  infringing  transformers. 
And  so,  having  sued  for  profits,  the  West* 
inghouse  Company  was  under  the  burden 
of  showing  they  had  been  made.  This  it 
4id  to  the  satisfaction  of  the  master,  who 
fofond  that  the  defendant  had  netted  $132,- 
000  from  their  sale. 

The  defendant  then  had  the  right  either 
to  disprove  the  plaintifiTs  case,  or  to  offer 
evidence  in  mitigation,  or  both.  According- 
ly it  submitted  evidence  tending  to  show 
that  the  spaces  added  by  the  defendants 
were  noninfringing  and  valuable  improve- 
ments which  had  contributed  to  the  making 
of  the  profits.  In  reply  the  Westinghouse 
Company  insisted  that  claim  4  was  an 
entirety,  covering  a  circulatory  system  in 
and  around  a  transformer  placed  in  an  oil- 
filled  receptacle;  that  it  embraced  the  "in- 
tervening spaces  in  the  coil"  because  at  least 
a  part  of  the  coil  was  in  the  core;  that  if 
these  spaces  were  held  not  to  be  infringe- 
ments, they  had  in  fact,  as  employed  by 
the  defendant,  added  nothing  to  the  profits, 
wbut,  on  the  contrary,  had  erippled  the  ooil 

•  and  lessened  the  electrical *efiiciency  of  the 
transformer.  129  Fed.  607.  For  that  rea- 
son the  plaintiff  contended  that  it  had 
shown  that  all  the  gains  were  "legally 
attributable  to  the  patented  feature."  Gar- 
retson  v.  Clark,  111  U.  S.  121,  28  L.  ed.  871, 
4  Sup.  Ct.  Hep.  291;  Elizabeth  v.  American 
Kicholson  Pav.  Co.  97  U.  S.  127  (6),  24 
L.  ed.  1002;  Crosby  Steam  Gage  &  Valve 
Co.  V.  Consolidated  Safety  Valve  Co.   141 


U.  S.  454,  35  L.  ed.  815,  12  Sup.  Ct.  Rep. 
49;  Keystone  Mfg.  Co.  v.  Adams,  151  U. 
S.  144,  145,  38  L.  ed.  104,  105,  14  Sup.  Ct 
Rep.  295.  This  view  was  sustained  by  the 
master.  But  if  it  be  assumed,  as  was  found 
to  be  the  fact  by  the  court,  that  the  spaces 
were  noninfringing  and  valuable  improve- 
ments, it  may  then  have  prima  facie  ap- 
peared that  these  changes  had  contributed 
to  the  profits.  If  so,  the  burden  of  appor- 
tionment was  then  logically  on  the  plaintiff, 
since  it  was  only  entitled  to  recover  such 
part  of  the  commingled  profits  as  was  at- 
tributable to  the  use  of  its  invention. 

3.  Lindley,  L.  J.,  said  in  Siddell  v.  Vick- 
ers,  9  Rep.  Pat.  Cas.  162,  that  there  "was 
no  form  of  account  more  difficult  to  work 
out  that  an  account  of  profits."  But  that 
is  no  reason  why  the  plaintiff  should  be 
denied  its  rights.  The  problem  here,  though 
different,  was  in  many  respects  analogous 
to  that  presented  in  those  cases  in  which 
it  is  necessary  to  separate  the  interstate 
from  the  intrastate  earnings  made  by  a 
railroad  where  the  same  track,  rolling  stock; 
depots,  and  labor  are  employed  at  the  same 
time  in  making  gross  receipts.  These  com- 
mingled expenses  must  be  apportioned  be- 
tween the  two  elasses  of  earnings  in  order 
to  determine  whether  the  intrastate  rate 
is  confiscatory.  The  courts,  "while  recog- 
nizing the  impossibility  of  reaching  a  con- 
elusion  that  is  mathematically  exact,"  have, 
in  addition  to  all  the  other  evidence  bear- 
ing on  the  question,  received  "the  testimony 
of  experts  as  to  the  relative  costs  of  doing 
a  local  and  through  business."  Chicago,  M. 
&  St  P.  R.  Co.  V.  Tompkins,  176  U.  S.  178, 
44  L.  ed.  422,  20  Sup.  Ct  Rep.  336.  The 
converse  is  true.  What  is  permissible  in  an 
effort  to  separate  costs  may  also  be  done  ^ 
in  a  patent  case  where  it  is  necessary  tog 
separate  profits.  Root  Vl^ke  Shore  &  M.  • 
S.  R.  Co.  105  U.  S.  198,  26  L.  ed.  978.  See 
also  Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.  802,  19  L.  ed.  570.  In  effect,  this 
was  attempted  in  the  present  case.  Wit- 
nesses who  had  been  in  the  employment 
of  the  defendant,  and  who  had  kept  the 
books,  purchased  the  material,  superin- 
tended the  construction,  and  fixed  the  price 
of  the  transformers,  were  not  able  to  show 
that  profits  had  been  made,  and  conse- 
quently were  not  able  to  show  what  part 
of  the  profits  was  attributable  to  the  patent 
and  what  to  the  additions,  if  found  to  be 
noninfringing  and  valuable  improvements. 

4.  Having,  by  books  and  other  data, 
proved  to  the  satisfaction  of  the  master  the 
existence  of  profits,  the  plaintiff  had  carried 
the  burden  imposed  by  law,  and  established 
every  element  necessary  to  entitle  it  to  a 
decree,  except  one.  As  to  that,  the  act  of 
the  defendant  had  made  it  not  merely  diffl- 
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eult  but  impossible  to  carry  tbe  burden  of 
apportionment.  But  plaintiff  offered  evi- 
denoe  tending  to  establish  a  legal  equiyalent. 
It  had  proved  the  existence  of  a  fact  which, 
whether  treated  as  a  rule  of  evidence  or  as 
a  matter  of  substantive  law,  would  entitle 
it  to  a  decree  for  all  the  profits.  The  method 
was  different  from  that  mentioned  in  the 
second  branch  of  the  rule  in  the  Garretson 
Case,  111  U.  8.  121,  28  L.  ed.  371,  4  Sup. 
Ct.  Rep.  291,  but  the  plaintiff  had  now  pre- 
sented proof  to  demonstrate  its  right  to  the 
whole  of  the  fund  because  of  the  fact  that 
the  defendant  had  inextricably  commingled 
and  confused  the  parts  composing  it.  This 
result  would  not  be  in  conflict  with  the  prin- 
ciple which,  in  the  first  instance,  imposed 
the  burden  of  proof  on  the  plaintiff,  but 
merely  gave  legal  effect  to  a  new  fact  which, 
as  a  matter  of  law,  entitled  the  patentee  to 
a  particular  judgment.  It  presented  a 
case  where  the  court  was  called  on  to  de- 
termine the  liability  of  a  trustee  ew  male- 
ficio,  who  had  confused  his  own  gains  with 
those  which  belonged  to  the  plaintiff.  One 
party  or  the  other  must  suffer.  The  insep- 
S  arable  profit  must  be  given  to  the  patentee 
f  or* infringer.  The  loss  had  to  fall  on  the 
innocent  or  the  guilty.  In  such  an  alterna- 
tive the  law  places  the  loss  on  the  wrong- 
doer. 

5.  It  is  said,  however,  that  (he  rule  does 
not  apply  to  patent  cases.  Why  it  should 
be  limited  does  not  appear.  It  is  admitted 
that  an  injunction  may  be  granted  against 
selling  infringing  devices,  even  though  the 
result  will  be  to  prevent  the  defendant  from 
using  valuable  appliances  confused  with  the 
patented  device.  And  Lord  Eldon  treated 
this  conceded  right  to  enjoin  as  an  appli- 
eat  ion  of  the  rule  relating  to  the  confusion 
of  goods.  He  therefore  restrained  the  pub- 
lication of  a  book,  a  large  portion  of  which 
was  original,  because  copyright  matter  was 
incorporated  therein,  saying  in  Mawman  v. 
Tegg,  2  Russ.  Ch.  390: 

"As  to  the  hard  consequences  which  would 
follow  from  granting  an  injunction  when  a 
very  large  proportion  of  the  work  is  un- 
questionably original,  I  can  only  say  that 
if  the  parts  which  have  been  copied  cannot 
be  separated  from  those  which  are  original, 
without  destroying  the  use  and  value  of  the 
original  matter,  he  who  has  made  an  im- 
proper use  of  that  which  did  not  belong  to 
him  must  suffer  the  consequence  of  so  do- 
ing." 

This  ease  was  cited  and  approved  in 
Callaghan  v.  Myers,  128  U.  8.  658,  32  L. 
•d.  559,  0  8up.  CI  Rep.  177,  where  the 
infringer,  who  had  blended  his  own  with 
copyright  matter,  in  a  volume  which  sold 
for  a  profit,  was  made  to  "abide  the  conse- 
quences on  the  same  principle  thai  ha  who 


has  wrongfully  produced  a  confusion  ol 
goods  must  alone  suffer."  In  one  of  thesa 
eases  the  original  matter  was  less,  and  i» 
the  other  more,  than  that  imlawfuUy  appro- 
priated. In  both,  as  in  patent  cases,  tha 
infringer  was  a  "trustee  for  the  plaintiff  La 
respect  of  profits."  Root  v.  Lake  Shore  &  M. 
S.  R.  Co.  105  U.  8.  214,  26  L.  ed.  984.  And 
the  liability  is  not  lessened  because  the  eon- 
fusion  is  due  to  a  wrongful  appropriation 
by  a  trustee  de  son  tort,  instead  of  careless- 
ness  of  a  trustee  lawfully  appointed.  Nor  e» 
is  it  limited  to  those  cases*irhere  the  patent-  • 
ed  device  is  shown  to  have  preponderated 
in  the  creation  of  the  profits.  The  owner  of 
a  small  part  of  the  fund  is  as  much  entitled 
to  the  protection  of  the  law  as  the  owner  of 
a  larger  share.  The  rule,  however,  is  not 
intended  to  penalize  the  infringer,  nor  to 
give  the  patentee  profits  to  which  he  ia 
clearly  not  entitled.  8o  that  where,  by 
general  evidence,  expert  testimony,  or  other* 
wise,  it  IB  shown  that  his  patent  is  ef  rela- 
tively small  value,  it  will  often  be  possible 
to  prove  that,  at  the  utmost,  it  could  not 
have  contributed  to  more  than  a  given 
amounts  of  the  profits.  Lupton  v.  White,  15 
Ves.  Jr.  432-440,  10  Revised  Rep.  94,  t 
Mor.  Min.  Rep.  430.  In  such  cases,  except 
possibly  against  one  who  had  concealed  or 
destroyed  evidence  or  been  guilty  of  gross 
wrong,  the  plaintiff's  recovery  cannot  ex- 
ceed the  amount  thus  proved,  even  though 
it  be  impossible  otherwise  more  precisely  to 
apportion  the  profits. 

6.  But  when  a  case  of  confusion  does  ap- 
pear,— when  it  is  impossible  to  make  a 
mathematical  or  approximate  apportion- 
ment,— then,  from  the  very  necessity  of 
the  case,  one  party  or  the  other  must  secure 
the  entire  fund.  It  must  be  kept  by  tha 
infringer  or  it  must  be  awarded  by  law  to 
the  patentee.  On  established  principles  of 
equity,  and  on  the  plainest  principles  of  jus- 
tice, the  guilty  trustee  cannot  take  advan- 
tage of  his  own  wrong.  The  fact  that  ha 
may  lose  something  of  his  own  is  a  mis- 
fortune which  he  has  brought  upon  himself; 
and  if,  as  argued,  the  fund  may  have  been 
made  by  the  use  of  other  patents  also,  for 
which  he  may  be  liable  in  another  ease^ 
it  is  again  a  misfortune  which  he  has  brought 
upon  himself  and  an  instance  of  a  double 
wrong  causing  double  liability.  He  cannot 
appeal  to  a  court  of  conscience  to  cast  tha 
loss  upon  an  innocent  patentee  and  by  ju- 
dicial decree  repeal  the  provision  of  Rev. 
Stat  §  4921,  U.  8.  Comp.  Stat.  1901,  p. 
3395,  which  declares  that,  in  case  of  in- 
fringement, the  complainant  shall  be  en- 
titled to  recover  the  "profits  to  he  aoeounted 
for  by  the  defendant."  ^ 

This  conclusion  is  said  to  be  in  eonflictg 
with   the* Garretson   and    other    decision^* 
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^hich,  it  Ib  claimed,  Justify  the  conclusion 
that  the  defendant  is  entitled  to  retain  all 
of  the  profits^  even  where  the  patentee  is 
unahle  to  make  an  apportionment.  War- 
ren y.  Keep,  155  U.  S.  265,  39  L.  ed.  144, 
15  Sup.  Ct.  Rep.  83.  An  analysis  of  the 
facts  of  those  cases  will  show  that  they  do 
not  sustain  so  extreme  a  doctrine.  For 
they  deal  with  instances  where  the  plain- 
tiff apparently  relied  on  the  theory  that  the 
burden  was  on  the  defendant,  and  for  that, 
•or  other  reasons,  made  no  attempt  what- 
•ever  to  separate  the  profits.  None  of  the 
•cases  cited  discuss  the  rights  of  the  patentee 
who  has  exhausted  all  available  means  of 
■apportionment,  who  has  resorted  to  the 
books  and  employees  of  the  defendant,  and 
l>y  them,  or  expert  testimony,  proved  that  it 
was  impossible  to  make  a  separation  of  the 
profits.  This  distinction  between  difficulty 
■and  impossibility  is  involved  in  the  ruling 
by  the  circuit  court  of  appeals  of  the  sixth 
•circuit  in  Brennan  &  Co.  v.  Dowagiac  Mfg. 
Co.  89  C.  C.  A.  396,  162  Fed.  476,  where 
the  Garretson  Case  was  distinguished,  and 
the  court  said: 

"In  the  present  case  the  infringer's  con- 
duct has  been  such  as  to  preclude  the  belief 
that  it  had  derived  no  advantage  from  the 
use  of  the  plaintiff's  invention.  ...  In 
these  circumstances,  upon  whom  is  the  bur- 
•den  of  loss  to  fallT  We  think  the  law  an- 
swers this  question  by  declaring  that  it 
«hall  rest  upon  the  wrongdoer,  who  has  so 
confused  his  own  with  that  of  another  that 
neither  can  be  distinguished.  It  is  a  bitter 
response  for  the  court  to  say  to  the  inno- 
cent party,  'You  have  failed  to  make  the 
necessary  proof  to  enable  us  to  decide  how 
much  of  these  profits  are  your  own;'  for 
the  party  knows,  and  the  court  must  see, 
that  such  a  requirement  is  impossible  to 
be  complied  with.  The  proper  remedy  to  be 
applied  in  such  cases  is  that  stated  by  Chan- 
cellor Kent  in  Hart  v.  Ten  Eyck,  2  Johns. 
Ch.  62,  108  where  he  said:  'The  rule  of 
law  and  equity  is  strict  and  severe  on  such 
IS  occasion.  .  .  .  All  the  inconveniences  of 
•  the  confusion  is  thrown  upon  the'party  who 
produces  it,  and  it  is  for  him  to  distinguish 
liis  own  property  or  lose  it.'" 

It  may  be  argued  that,  in  its  last  analy- 
sis, that  is  but  another  way  of  saying  that 
the  burden  of  proof  is  on  the  defendant. 
And  no  doubt  such,  in  the  end,  will  be  the 
practical  result  in  many  cases.  But  such 
burden  is  not  imposed  by  law;  nor  is  it  so 
shifted  until  after  the  plaintiff  has  proved 
the  existence  of  profits  attributable  to  his 
invention,  and  demonstrated  that  they  are 
impossible  of  accurate  or  approximate  ap- 
portionment. If  then  the  burden  of  sep- 
aration is  cast  on  the  defendant,  it  ii  one 


which  justly  should  be  borne  by  hinii  as  ha 
wrought  the  confusion. 

7.  This  conclusion  would  apparently  re* 
suit  in  a  decree  in  favor  of  the  appellant. 
But  such  an  order,  under  the  peculiar  facta 
of  this  case,  would  operate  to  deprive  the 
defendant  of  the  right  to  a  ruling  on  the  ex- 
ceptions filed  to  the  report.  The  master 
held  that  the  entire  commercial  value  of  the 
transformer  was  due  to  the  invention  cov- 
ered by  claim  4,  and  that  therefore  all  the 
profits  belonged  to  the  Westinghouse  Com- 
pany. The  court,  on  the  other  hand,  found 
that  the  defendant's  additions  were  not 
infringements,  and  had  contributed  to  the 
profits,  and  that  because  of  the  failure  to 
make  a  separation  the  plaintiff  was  entitled 
only  to  nominal  damages.  For  this  reason 
it  did  not  specifically  pass  on  defendant's 
exceptions.  Other  questions  of  law  and  fact 
involved  in  the  accounting  were  not  con- 
sidered. Neither  the  court  nor  the  master 
discussed  the  question  of  apportionment, 
and  the  record  does  not  afford  satisfactory 
data  for  entering  a  final  decree.  This  no 
doubt  arises  from  the  fact  that  both  par- 
ties relied  so  entirely  upon  their  theory 
that  the  burden  was  on  the  other,  that 
facts  were  not  proved  which  might  other- 
wise have  been  established.  The  decree  is 
therefore  reversed  and  the  case  remanded, 
with  power  to  hear  and  determine  motions 
to  amend  the  pleadings,  and  with  directions  ^ 
that  the  case  be  recommitted  to  a  master  § 
for  a  new  hearing  on* all  the  questions  in-* 
volved  in  the  original  reference,  and,  on 
evidence  already  submitted  and  such  ad- 
ditional testimony  as  may  be  offered,  for 
further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed* 


(225  U.  8.  623.) 

J.  L.  MURPHY,  Plff.  in  Err., 

v. 

PEOPLE  OF  THE  STATE  OP  CALIFOR- 
NIA. 

Municipal  Cobpobations  (§§  698,  626*)— 
policb  poweb— pbohibitina  billiabd 
OB  Pool  Rooms. 

1.  The  police  power  of  a  state  justifies  a 
municipal  ordinance  prohibiting  the  keep- 
ing of  billiard  or  pool  tables  for  hire  or 
public  use,  but  permitting  hotel  keepers 
to  maintain  a  billiard  or  pool  room  in 
which  their  regular  and  registered  guests 
may  play. 

[Ed.  Note.^For  otber  cases,  see  Municipal  Cor- 
porations, C«nt  Dig.  Sfi  1326,  1380;  Dec.  Dig.  88 
698,  626.*] 

Constitutional  Law  (§  295*)— Dub  Pbo- 
CESs   OP  Law— Propebtt  Rights— Pbo- 

HIBITINQ  BiLLIABD  OB  POOL  ROOM8. 

2.  The  proprietor  of  an  existing  billiard 
and  pool  room  is  not  deprived  of  his  prop- 
erty without  due  process  of  law,  contrary 


*For  other  cases  see  same  topic  ft  8  ktjmbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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to  U.  S.  Const.,  14th  Amend.,  by  the  passage 
of  a  municipal  ordinance  prohibiting  the 
keepinff  of  billiard  or  pool  tables  for  hire 
or  public  use. 

[Bd.  Note.— For  other  cases,  see  Constltutlonsl 
Law.  Cent  Dig.  |  841:    Dec.  Dig.  5  295.*] 

GONBTITnTIONAL    LaW     (|    239*) —EQUAL 

Protection  of  the  Laws— Prohibiting 
Billiard  ob  Pool  Rooms. 

3.  A  municipal  ordinance  prohibiting  the 
keeping  of  billiard  or  pool  tables  for  hire 
or  public  use  does  not  deny  the  equal  pro- 
tection of  the  laws  because  hotel  keepers 
are  permitted  to  maintain  a  billiard  or 
pool  room  in  which  their  regular  and  regis- 
tered guests  may  play. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  fi  694;    Dec.  Dig.  9  239.*] 

Constitutional  Law  (8  42* )— Statutes— 
Who  Mat  Assail  Validity. 

4.  Only  hotel  keepers  having  less  than 
twenty-live  bedrooms  are  in  a  position  to 
assail  the  validity  of  a  discrimination  made 
in  favor  of  larger  hotels  by  a  municipal 
ordinance  forbidding  the  keeping  of  billiard 
or  pool  tables  for  hire  or  public  use,  but 
permitting  hotel  keepers  having  twenty-five 
or  more  bedrooms  to  maintain  a  billiard 
or  pool  room  in  which  their  regular  and 
registered  guests  may  play. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S§  39,  40 :    Dec.  Dig.  8  42.«] 

[No.  204.] 

Argued  March  11,  1912.     Decided  June  7, 

1912. 

IN  ERROR  to  the  Superior  Court  of  Los 
Angeles  County,  State  of  California,  to 
review  a  judgment  which  aillrmed  a  convic- 
tion in  the  Recorder's  Court  in  the  City  of 
South  Pasadena,  in  that  state,  of  keeping 
billiard  or  pool  tables  for  hire  or  public 
use.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  S.  Austrian  and  Levy 
Mayer  for  plaintiff  in  error. 

Messrs.  John  E.  Carson  and  Lynn  Helm 

I.  for  defendant  in  error. 
e« 

•  •Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

In  1908  the  city  of  South  Pasadena,  Cali- 
fornia, in  pursuance  of  police  power  con- 
ferred by  general  law,  passed  an  ordinance 
which  prohibited  any  person  from  keeping 
or  maintaining  any  hall  or  room  in  which 
billiard  or  pool  tables  were  kept  for  hire 
or  public  use,  provided  it  should  not  be 
construed  to  prevent  the  proprietor  of  a 
hotel  using  a  general  register  for  guests, 
and  having  twenty-five  bedrooms  and  up- 
wards, from  maintaining  billiard  tables  for 
the  use  of  regular  guests  only  of  such  hotel, 

QQ  in  a  room  provided  for  that  purpose. 

g      The  plaintiff  in  error  was  arrested  on  the 

•  charge  of 'violating  this  ordinance.    His  ap- 
plication for  a  writ  of  habeas  corpus  was 


denied  by  the  court  of  appeals  and  supreme 
court  of  the  state.  £x  parte  Murphy,  8 
Cal.  App.  440,  97  Pac.  199,  155  Cal.  322, 
100  Pac.  1134.  Thereafter  the  case  came 
on  for  trial  in  the  recorder's  court,  where 
the  defendant  testified  that,  at  a  time  when 
there  was  no  ordinance  on  the  subject,  he 
had  leased  a  room  in  the  business  part  of 
the  city,  and  at  large  expense  fitted  it  up 
with  the  necessary  tables  and  equipments; 
that  the  place  was  conducted  in  a  peaceable 
and  orderly  manner;  that  no  betting  or 
gambling  or  unlawful  acts  of  any  kind  were 
permitted;  and  "that  there  was  nothing  in 
the  conduct  of  the  business  which  had  any 
tendency  to  immorality,  or  cculd  in  the 
least  affect  the  health,  comfort,  safety,  or 
morality  of  the  community  or  those  who 
frequented  said  place  of  business."  This 
evidence  was,  on  motion,  excluded,  and  testi- 
mony of  other  witnesses  to  the  same  effect 
was  rejected. 

The  defendant  was  found  guilty  and  sen- 
tenced to  pay  a  fine,  or,  in  default  thereof, 
to  be  imprisoned  in  the  county  jail.  The 
conviction  was  affirmed  by  the  superior 
court  of  the  county,  the  highest  court  to 
which  he  could  appeal.  The  case  was  then 
brought  here  by  writ  of  error,  the  pl^tintiff 
contending  that  the  ordinance  violated  the 
provisions  of  the  14th  Amendment,  claim- 
ing, in  the  first  place,  that  in  preventing 
him  from  maintaining  a  billiard  hull  it 
deprived  him  of  the  right  to  follow  an  occu- 
pation that  is  not  a  nuisance  per  se,  and 
which  therefore  could  not  be  absolutely  pro- 
hibited. 

The  14th  Amendment  protects  the  citizen 
in  his  right  to  engage  in  any  lawful  busi- 
ness, but  it  does  not  prevent  legislation  in- 
tended to  regulate  useful  occupations  which, 
because  of  their  nature  or   location,  may 
prove  injurious  or  offensive  to  the  public 
Neither  does  it  prevent  a  municipality  from 
prohibiting  any  business  which  is  inherent-  ^ 
ly  vicious  and  harmful.    But,  between  the  g 
^useful  business  which  may  be  regulated  and  • 
the  vicious  business  which  can  be  prohibited 
lie  many  nonuseful  occupations  which  may 
or  may  not  be  harmful  to  the  public,  ac- 
cording to  local  conditions,  or  the  manner 
in  which  they  are  conducted. 

Playing  at  billiards  is  a  lawful  amuse* 
ment;  and  keeping  a  billiard  hall  is  not^ 
as  held  by  the  supreme  court  of  California 
on  plaintiff's  application  for  habeas  corpus^ 
a  nuisance  per  se.  But  it  may  become  such; 
and  the  regulation  or  prohibition  need  not 
be  postponed  until  the  evil  haa  become 
flagrant. 

That  the  keeping  of  a  billiard  hall  has  a 
harmful  tendency  is  a  fact  requiring  no 
proof,  and  incapable  of  being  controverted 
by  the  testimony  of  the  plaintiff  that  his 
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business  was  lawfully  eonducted,  free  from 
gazoing  or  anything  which  could  affect  the 
morality  of  the  community  or  of  his  pa- 
trons. The  fact  that  there  had  been  no 
disorder  or  open  violation  of  the  law  does 
not  prevent  the  municipal  authorities  from 
taking  legislative  notice  of  the  idleness  and 
other  evils  which  result  from  the  mainte- 
nance of  a  resort  where  it  is  the  business 
of  one  to  stimulate  others  to  play  beyond 
what  is  proper  for  legitimate  recreation. 
The  ordinance  is  not  aimed  at  the  game, 
but  at  the  place;  and  where,  in  the  exercise 
of  the  police  power,  the  municipal  authori- 
ties determine  that  the  keeping  of  such  re- 
sorts should  be  prohibited,  the  courts  can- 
not go  behind  their  finding  and  inquire  into 
local  conditions;  or  whether  the  defendant's 
hall  was  an  orderly  establishment,  or  had 
been  conducted  in  such  manner  as  to  produce 
the  evils  sought  to  be  prevented  by  the 
ordinance.  As  said  in  Booth  v.  Illinois, 
184  U.  S.  425,  429,  46  L.  ed.  623,  626,  22 
Sup.  Ct.  Rep.  425: 

"A  calling  may  not  in  itself  be  immoral, 
and  yet  the  tendency  of  what  is  generally 
or  ordinarily  or  often  done  in  pursuing  that 
calling  may  be  towards  that  which  is  ad- 
^mittedly  immoral  or  pernicious.  If,  look- 
g  ing  at  all  the  circumstances  that  attend,  or 
•  which  may  ordinarily* attend,  the  pursuit 
of  a  particular  calling,  the  state  thinks 
that  certain  admitted  evils  cannot  be  suc- 
cessfully reached  unless  that  calling  be 
actually  prohibited,  the  courts  cannot  in- 
terfere, unless,  looking  through  mere  forms 
and'  at  the  substance  of  the  matter,  they 
can  say  that  the  statute  enacted  professedly 
to  protect  the  public  morals  has  no  real 
or  substantial  relation  to  that  object,  but 
is  a  clear,  unmistakable  infringement  of 
rights  secured  by  the  fundamental  law." 

Under  this  principle  ordinances  prohibit- 
ing the  keeping  of  billiard  halls  have  many 
times  been  sustained  by  the  courts.  Tanner 
T.  Albion,  5  Hill,  121,  40  Am.  Dec.  337; 
Tarkio  v.  Cook,  120  Mo.  1,  41  Am.  St.  Rep. 
678,  25  S.  W.  202;  Clearwater  v.  Bowman, 
72  Kan.  92,  82  Pac.  526;  Corinth  v.  Crit- 
tenden, 94  Miss.  41,  47  So.  525;  Cole  t. 
Culbertson,  86  Neb.  160,  125  N.  W.  287; 
Re  Jones,  4  Okla.  Crim.  Rep.  74,  31  L.R.A. 
(N.S.)  548,  140  Am.  St.  Rep.  655,  109  Pac. 
570. 

Indeed,  such  regulations  furnish  early 
instances  of  the  exercise  of  the  police  power 
by  cities.  For  Lord  Hale  in  1672  {Rex  v. 
Hall,  2  Keble,  846)  upheld  a  municipal  by- 
law against  keeping  bowling  alleys  because 
of  the  known  and  demoralizing  tendency  of 
such  places. 

Under  the  laws  of  the  state.  South  Pasa- 
dsna  was  authorized  to  pass  this  ordinance. 


After  its  adoption,  th«  keeping  of  billiard 
or  pool  tables  for  hire  was  unlawful,  and 
the  plaintiff  in  error  cannot  be  heard  to 
complain  for  the  money  loss  resulting  from 
having  invested  his  property  in  an  occupsr 
tion  which  was  neither  protected  by  •  the 
state  nor  the  Federal  Constitution,  and 
which  he  was  bound  to  know  could  law- 
fully be  regulated  out  of  existence. 

There  is  no  merit  in  the  contention  that 
he  was  denied  the  equal  protection  of  the 
law  because,  while  he  was  prevented  from 
so  doing,  the  owners  of  a  certain  class  of 
hotels  were  permitted  to  keep  a  room  in 
which  guests  might  play  at  the  game.  If, 
as  argued,  there  is  no  reasonable  basis  for 
making  a  distinction  between  hotels  with 
twenty-five  rooms  and  those  with  twenty- co 
four  rooms  or  less,  the  plaintiff* in  error? 
is  not  in  position  to  complain,  because,  not 
being  the  owner  of  3ne  of  the  smaller  sort, 
he  does  not  suffer  from  the  alleged  dis- 
crimination. 

There  is  no  contention  that  these  provi- 
sions permitting  hotels  to  maintain  a 
room  in  which  their  regular  and  registered 
guests  might  play  were  evasively  inserted, 
as  a  means  of  permitting  the  proprietors 
to  keep  tables  for  hire.  Neither  is  it  claimed 
that  the  ordinance  is  being  unequally  en- 
forced. On  the  contrary,  the  city  trustees 
are  bound  to  revoke  the  permit  granted  to 
hotels  in  case  it  should  be  made  to  appear 
that  the  proprietor  suffered  his  rooms  to 
be  used  for  playing  billiards  by  other  than 
regular  guests.  If  he  allowed  the  tables 
to  be  used  for  hire,  he  would  be  guilty  of  a 
violation  of  the  ordinance,  and,  of  course, 
be  subject  to  prosecution  and  punishment 
in  the  same  way,  and  to  the  same  extent,  as 
the  defendant* 

Affirmed. 


(226  U.  8.  681.) 

D.  L.  HENDERSON,  Trustee  in  Bank- 
ruptcy of  Joseph  Bums,  Bankrupt,  Peti- 
tioner, 

Y. 

SAMUEL  MAYER. 

Bankruptcy  (|  191*)  —  Preferencs  — 
Landlord's  lien— Levy— "Created  by 
Judgment"  — "Obtained  THEoaoH  Le- 
gal Proceedings." 

The  general  lien  of  a  landlord  for  rent, 
given  l^  Oa.  Code,  §  2795,  to  "date  from 
the  time  of  the  levy  of  a  distress  warrant 
to  enforce  the  same,"  is  not  created  by 
judgment,  nor  obtained  through  legal  pro- 
ceedings, within  the  meaning  of  the  bank- 
rupt act  of  July  1,  1898  (30  Stat,  at  L. 
565,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3450),  S  67f,  and  is  therefore  not  defeated 
by  the  provisions  of  that  section,  although 
the  levy  was  made  within  four  months  of 
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the  filing  of  th«  petition  in  bankruptcy 
against  the  tenant. 

tBd,   Note.— For  other 'eases,  see  Bankruptcy, 
Cent.  Dig.  ||  286.  m.  S8»,  290,  S51;    Dec.  Dig.  S 

[No.  219.] 

Argued  April   19,  1912.     Decided  June  7, 

1912. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  the  Western  Division  of  the 
Southern  District  of  Georgia,  sustaining  a 
landlord's  general  lien  over  the  objection 
that  it  was  obtained  by  legal  proceedings 
within  four  months  before  the  filing  of  the 
petition  in  bankruptcy  against  the  tenant. 
Affirmed. 

g  Statement  by  Mr.  Justice  liamar: 
•  *  Samuel  Mayer  owned  a  plantation  in 
Dooley  county,  Georgia,  which  he  rented 
to  Joseph  Bums  for  one  year.  The  rent 
not  having  been  paid  at  maturity,  Mayer, 
on  November  13,  1908,  made  an  affidavit 
in  conformity  with  the  statute,  and  a  jus- 
tice of  the  peace  thereupon  issued  a  distress 
warrant,  which,  on  the  same  day,  was  levied 
upon  the  cotton,  corn,  and  other  products 
of  the  place.  The  crops  found  on  the  prem- 
ises being,  apparently,  insufficient  to  pay 
what  was  due,  the  sheriff,  at  the  same  time, 
levied  upon  other  property  by  virtue  of 
§  2796  of  the  Code  of  Georgia,  which  de- 
clares that  ''landlords  shall  have  a  special 
lien  for  rent  on  crops  made  on  land  rented 
from  them,  superior  to  all  other  liens  except 
liens  for  taxes,  .  .  .  and  shall  also  have 
a  general  lien  on  the  property  of  the  debtor 
liable  to  levy  and  sale,  and  such  general 
lien  shall  date  from  the  time  of  the  levy  of 
a  distress  warrant  to  enforce  the  same." 

Three  days  after  the  levy  a  petition  in 
bankruptcy  was   filed   against   Burns,   the 
tenant,  who  was  subsequently  adjudged  a 
bankrupt.     The  trustee,  when  elected,  ob- 
tained possession  of  all  the  property  seized 
by  the  sheriff,  and  subsequently  sold  it  in 
the  due  administration  of  the  estate.    The 
^  proceeds  of  the  cotton  and  com  were  paid 
g  over  to  Mayer,  it  being  conceded  that  the 
•  landlord's*Bpecial  lien  on  the  erops  had  not 
been  affected  by  the  bankruptcy   proceed- 
ings. 

Mayer  also  claimed  that,  by  virtue  of 
his  general  lien,  he  was  entitled  to  have  the 
balance  of  the  rent  paid  out  of  the  pro- 
ceeds arising  from  the  sale  of  the  other 
property  levied  on,  and  filed  his  interven- 
tion to  secure  such  an  order.  The  trustee's 
objection  was  sustained  by  the  referee  on 
the  giouud  that  the  landlord's  general  lien 


was  discharged  because  it  had  been  "ob- 
tained by  legal  proceedings"  or  levy  made 
three  days  before  the  filing  of  the  petition 
in  bankruptcy  His  ruling  was  reversed 
by  the  district  court  (175  Fed.  633).  That 
judgment  was  affirmed  by  the  circuit  court 
of  appeals  without  opinion.  The  case  was 
then  brought  here  by  writ  of  certiorari, 
granted  at  the  instance  of  the  trustee,  who 
claims  that  under  the  Georgia  Code  the 
landlord  had  no  lien  on  the  property  prior 
to  the  levy  of  the  distress  warrant,  and 
that  whatever  right  had  been  acquired  by 
that  seizure  was  discharged  by  §  67f,  which 
declares  that  "all  levies,  judgments,  at- 
tachments, or  other  liens  obtained  through 
legal  proceedings  against  a  person  who  is 
insolvent  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bank* 
ruptcy  against  him  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  bank- 
rupt." [30  Stat,  at  L.  565,  chap.  641,  U.  S. 
Comp.   Stat.   1901,   p.   3450.] 

Messrs.  Orville  A.  Park,  George  8* 
Jones,  Merrel  P.  Callaway,  Isaac  Harde- 
man, and  £.  P.  Johnston  for  petitioner. 

Mr.  Arthur  H.  Codington  for  respond- 
ent. 9 

ee 

*Mr.  Justice  liamar,   after  making  the  • 
foregoing  statement^  delivered  the  opinion 
of  the  court: 

The  provisions  of  the  bankruptcy  act, 
preventing  an  insolvent  from  giving  or  the 
creditor  from  securing  preferences  for  pre- 
existing debts,  apply  not  only  to  mort- 
gages and  transfers  voluntarily  made  by|^ 
the  debtor,  but  also  to  those  preferences  g 
which  are  obtained  through  legal*  proceed-  * 
ings,  whether  the  lien  dates  from  the  entry 
of  the  judgment,  from  the  attachment  be- 
fore judgment,  or,  as  in  some  states,  from 
the  levy  of  execution  after  judgment.  Bat 
the  statute  was  not  intended  to  lessen 
rights  which  already  existed,  nor  to  defeat 
those  inchoate  liens  given  by  statute,  of 
which  all  creditors  were  bound  to  take  no- 
tice, and  subject  to  which  they  are  pre- 
sumed to  have  contracted  when  they  dealt 
with  the  insolvent. 

Liens  in  favor  of  laborers,  mechanics,  and 
contractors  are  of  this  character;  and  al- 
though they  may  be  perfected  by  record  or 
foreclosure  within  four  months  of  the  bank- 
ruptcy, they  are  not  created  by  judgments, 
nor  are  they  treated  as  having  been  "ob- 
tained through  legal  proceedings/'  even 
when  it  is  necessary  to  enforce  them  by 
some  form  of  legal  proceeding.  The  stat- 
utes of  the  various  states  differ  as  to  tha 
time  when  such  liens  attach,  and  also  as 
to  the  property  they  cover.  They  may  bind 
only  what  the  plaintiff  has   improved  or 
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eonstructed;  or  tliey  maj  extend  to  all  the 
chattels  of  the  debtor,  or  ''all  the  property 
involved  in  the  busineBS."  Re  Bennett,  82 
C.  C.  A.  631,  163  Fed.  673. 

In  some  cases  the  lien  dates  from  com- 
mencement of  the  work,  or  from  the  com- 
pletion of  the  contract.  In  others,  prior  to 
levy  they  are  referred  to  as  being  dormant 
or  inchoate  liens,  or  as  "a  right  to  a 
lien."  Re  Bennett,  82  C.  C.  A.  631,  153 
Fed.  677;  Re  Laird,  48  C.  C.  A.  538,  109 
Fed.  564.  But  the  courts,  dealing  specially 
with  bankruptcy  matters,  have  almost  uni- 
formly held  that  these  statutory  prefer- 
ences are  not  obtained  through  legal  pro- 
ceedings, and  therefore  are  not  defeated  by 
S  67f,  even  where  the  registration,  fore- 
closure, or  levy  necessary  to  their  comple- 
tion or  enforcement  was  within  four  months 
of  the  filing  of  the  petition  in  bankruptcy. 
Similar  rulings  have  been  made  where  the 
landlord  has  only  a  common-law  right  of 
distress.    Re  West  Side  Paper  Co.  89  C.  C. 

Sa.   110,  162  Fed.   110,  16  Ann.  Cas.  384. 

•  This  is  often  referred  to  as  a  lien,*but  it 
is  "only  in  the  nature  of  security."  3  Bl. 
Com.  18.  The  pledge,  or  quasi  pledge,  which 
the  landlord  is  said  to  have,  is,  at  most, 
only  a  power  to  seize  chattels  found  on  the 
rented  premises.  These  he  could  take  into 
possession  and  hold  until  the  rent  was  paid. 
Doe  ex  dem.  Gladney  v.  Deavors,  11  Ga. 
84.  But  before  the  distraint  the  landlord 
at  common  law  has  "no  lien  on  any  par- 
ticular portion  of  the  goods,  and  is  only  an 
ordinary  creditor,  except  that  he  has  the 
right  of  distress  by  reason  of  which  he  may 
place  himself  in  a  better  position."  Sutton 
▼.  Rees,  9  Jur.  N.  S.  456,  1  New  Reports, 
464,  8  L.  T.  N.  S.  343,  11  Week.  Rep.  413. 
A  right  fully  as  great  is  created  by  the 
Georgia  statute  here  in  question.  For  while 
giving  the  owners  of  agricultural  lands  a 
special  lien  on  the  crops,  there  was  no  in- 
tention to  deprive  the  proprietor  of  urban 
and  other  real  estate  of  the  lien  for  rent 
which  there,  as  in  other  states,  is  treated 
as  an  incident  growing  out  of  the  relation 
of  landlord  and  tenant. 

The  Code  (§  2787)  expressly  "establishes 
liens  in  favor  of  landlords."  It  (§  3124) 
gives  them  "power  to  distrain  for  rent  as 
soon  as  the  same  is  due."  It  declares 
(§  2795)  that  landlords  "shall  have  a  gen- 
eral lien  on  the  property  of  the  tenant, 
liable  to  levy  and  sale  .  .  .  which  dates 
from  the  levy  of  the  distress  warrant  to  en- 
force the  same."  It  is  true  that  prior  to 
levy  it  covers  no  specific  property,  and  at- 
taches only  to  what  is  seized  under  the  dis- 
tress warrant  issued  to  enforce  the  lien 
given  by  statute.  But  in  this  respect  it  is 
the  full  equivalent  of  a  common-law  dis- 
tress— ^the  lien  of  which  is  held  not  to  be 


discharged  by  |  67f.  Re  West  Side  Paper 
Co.  supra;  Austin  v.  O'Reilly,  2  Woodi, 
670,  Fed.  Cas.  No.  665. 

The  fact  that  the  warrant  could  be  levied 
upon  property  which  had  never  been  on  the 
rented  premises  does  not  change  the  nature 
of  the  landlord's  right,  though  it  may  in- 
crease the  extent  of  his  security.  The  statu- 
tory  restrictions  as  to  date,  rank,  and  ^ 
priority  may  be  important  in  a  controversy  J^ 
with  other  lienholders,  but  was  whoUy^lm-  * 
material  in  this  contest  between  the  land- 
lord and  trustee,  where  the  latter  was  only 
representing  general  creditors.  As  against 
them  the  landlord  had,  from  the  beginning 
of  the  tenancy,  the  right  to  a  statutory 
lien,  which  had  completely  ripened  and  at- 
tached before  the  filing  of  the  petition  in 
bankruptcy.  The  priority  arising  from  tha 
levy  of  the  distress  warrant  was  not  se* 
cured  because  Mayer  had  been  first  in  a  race 
of  diligence,  but  was  given  by  law  because 
of  the  nature  of  the  claim  and  the  relation 
between  himself  as  landlord  and  Burns  as 
tenant.  In  issuing  the  distress  warrant 
the  justice  acted  ministerially.  Savage  v. 
Oliver,  110  Ga.  638,  36  S.  E.  64.  The  sheriiT 
was  not  required  to  return  it  to  any  courts 
and  no  judicial  hearing  or  action  was  nec^ 
essary  to  authorize  him  to  sell  for  the  pur- 
pose of  realizing  funds  with  which  to  pay 
the  rent.  Such  a  lien  was  not  created  by 
a  judgment  nor  "obtained  through  legal 
proceedings." 

Decisions  to  the  same  effect  were  made 
under  the  bankruptcy  act  of  1867  (14  Stat, 
at  L.  622,  §  14,  chap.  176),  which  dis- 
solved attachments  or  mesne  process  with- 
in four  months  prior  to  the  filing  of  the 
petition.  In  Austin  v.  O'Reilly,  supra,  de- 
cided in  1876,  it  appeared  that  in  Missis- 
sippi the  landlord  had  no  lien,  but,  as  in 
Greorgia,  was  authorized  to  seize  (but  by 
attachment)  the  tenant's  goods  wherever 
found.  Justice  Bradley,  presiding  at  cir- 
cuit, said  that  the  landlord's  right  to  a  dis^ 
tress  at  common  law  was  not  a  strict  lien^ 
but  "being  commonly  called  a  lien,  and  be- 
ing a  peculiar  right  in  the  nature  of  a  lien» 
.  .  .  the  Supreme  Court  of  the  United 
States,  and  most  of  the  district  and  circuit 
courts,  have  regarded  it  as  fairly  to  be 
classed  as  a  lien,  within  the  true  intent  and 
meaning  of  the  bankrupt  act,"  and  that 
the  statutory  attachment  being  in  the  na- 
ture of  a  common-law  distress  was  not 
nullified  or  discharged  by  the  bankruptcy 
proceedings. 

There  is  nothing  in  the  act  of  1898  op-^ 
posed  to  this  conclusion.    On  the  contrary,  J 
its  general   provisions   indicate   a*  purpose  • 
to  continue  the  same  policy,  and  an  intent, 
as   against  general   creditors,   to   preserve 
rights  like  those  given  by  the  Georgia  stat- 


702 


82  SUPREKB  CX)URT  BSFORTER. 


Cot.  TebiC-o 

ttte  to  landlordB,  even  though  the  lien  was .  *  Mr.  Juetioe  Lamar  delivered  the  opinion  • 
enforced  and  attached  by  levy  of  a  distress    of  the  court: 


warrant  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy. 
Affirmed. 


(226  U.  8.  MO.) 

'ATCHISON,     TOPEKA,     k     SANTA    FB 

RAILWAY  COIIPANY,  Plff.   in  Err., 

Y. 

UNITED  STATES. 

Post  Office  (§  21*)— Railway  Mail  Sebv- 
iCE— Regulation. 

1.  The  authority  of  the  Postmaster  Gen- 
eral under  the  act  of  March  2,  1907  (34 
Stat,  at  L.  1212,  chap.  2513,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1148),  to  name  any 
rate  for  additional  compensation  for  rail- 
way postoffice  car  service  not  exceeding  the 
statutory  maximum,  which  varies  in  pro- 
portion to  the  length  of  the  car,  extends  to 
fixing  the  same  price  for  the  longer  as  for 
the  shorter  cars,  and  to  abolishing  "full 
lines"  or  establishing  "half  lines,"  and  ad- 
justing the  rates  accordingly. 

nsd.    Note.— For  other  canes,    see   Post  OfBce, 
Cent.  Dig.  fifi  27-39 ;    Dec.  Dig.  {  21.*] 

Post  Office  (|  21  ♦)— Railway  Mail  Serv- 
ice—Compensation— Implied  Contract. 

2.  The  United  States  is  not  liable  as  on 
an  implied  contract  to  pay  the  reasonable 
value  of  the  railway  postoffice  car  service 
furnished  and  actually  used  by  the  Post- 
office  Department,  consisting  of  "full  lines" 
of  cars  60  feet  in  length,  where  the  rail- 
way  company,  being  under  no  obligation  to 
earry  the  mails  or  to  supply  postoffice  cars, 
chose  to  furnish  such  service  after  being 
informed  that  the  Department  only  needed 
and  would  only  pay  for  50-foot  cars  en  the 
return  trip,  and  had  established  "half  lines" 
consisting  of  60-foot  cars  going  and  50-foot 
cars  returning,  instead  of  exercising  its 
right  to  decline  to  supply  the  service  on 
the  conditions  named. 

[Ed.   Note.— For  otber  cases,   soe  Post  Oflloe, 
Cent.  Dig.  8S  27-89 ;    Dec  Dig.  |  21.*] 

[No.  716.] 

Argued  April  30,  1912.     Decided  June  7, 

1912. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kan- 
sas to  review  a  judgment  dismissing  the 
complaint  in  a  suit  to  recover  the  reason- 
able value  of  railway  postoffice  car  service 
furnished  to,  and  actually  used  by,  the 
Postoffice  Department.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  Dnnlap,  William  R. 
Smith,  Lee  F.  English,  and  James  L.  Cole- 
man for  plaintiff  in  error. 

Mr.  John  Q.  Thompson,  Assistant  At- 
torney General,  and  Messrs.  Joseph  Stew- 
art and  S.  S.  Ashbaugh  for  defendant  in 
error. 


The  Atchison,  Topeka,  ft  Santa  F4  RaiI-(, 
road  had  a  four-year  contract  with  the  Post-  J 
office  Department  to  earry*the  mail  between* 
Chicago  and  Kansas  City.     Payment  was 
made  on  the  basis  of  weight  hauled  and  the 
speed  with  which  the  service  was  performed. 
The  company  also  furnished  sufficient  "rail- 
way postoffice  cars,"  60  feet  in  length,  to 
make  three  round  trips  each  twenty-four 
hours.     This  constituted  three  "car  lines," 
for  which  the  plaintiff  received  the  maxi- 
mum additional  compensation  then  allowed 
by  Rev.  Stat.  §  4004   (U.  S.  Comp.  Stat 
1901,  p.  2721),  under  which  the  pay  varied 
in  proportion  to  the  length  of  the  car. 

This  contract  was  to  expire  June  30« 
1907,  by  limitation;  and,  with  a  view  of  ob« 
taining  data,  and  proposing  terms  for  a  new 
arrangement  to  begin  July  1st,  1907,  the 
postal  authorities,  in  February,  mailed  to 
the  company  a  "Distance  Circular,"  which^ 
among  other  things,  stated  that  the  com* 
pany  was  "to  accept  and  perform  mail  serv- 
ice under  the  conditions  prescribed  by  law 
and  the  regulations  of  the  Department." 
The  form  was  filled  out  and  signed  by  an 
agent  of  the  company.  He,  however,  noted 
exceptions  to  certain  postal  orders  previous- 
ly promulgated,  and  "future  regulationa 
which,  in  the  company's  opinion,  might  b« 
unjust  or  unfairly  reduce  its  compensation 
for  services."  The  circular,  with  these  ob- 
jections, was  not  received  by  the  Depart- 
ment until  July  24th,  but  the  company,  in 
the  meantime,  and  without  any  express  con- 
tract, continued  to  earry  the  mails  and  to 
furnish  the  three  car  lines.  Payment  there- 
for was  made  at  the  maximum  rate  allowed 
by  the  act  of  Mareh  2,  1907  (34  Stat  at  U 
1212,  chap.  2518,  U.  8.  Comp.  Stat  8upp» 
1911,  p.  1148),  which  declared: 

''Additional  pay  allowed  for  every  lino 
comprising  a  daily  trip  each  way  of  railway 
postoffice  cars  shall  be  at  a  rate  not  exceed- 
ing $25  per  mile  per  annum  for  cars  forty 
feet  in  length  .  .  .  $32.50  per  mile  per 
annum  for  fifty-foot  ears,  and  $40  per  milo 
per  annum  for  cars  fifty-five  feet  or  more  in 
length."  00 

The  reports  and  returns  as  to  the  amount  J 
of  mail*earried  over  plaintiff's  road  during* 
the  spring  of  1907  indicated  that  the  quan- 
tity of  east-bound  matter  was  less  than  that 
going  west  from  Chicago  to  Kansas  City. 
Accordingly  the  Department,  on  July  18, 
1907,  "authorized  'three  half  lines' R.  P.  O. 
cars  50  feet  in  length  ...  to  supersede 
three  'half  lines'  of  such  ears  60  feet  in 
length  over  route  135,098,  Chicago  to  Kan- 
sas City."  As  the  distance  between  the  two 
cities  was  about  450  miles  this  change 
would  largely  reduce  the  rate  of  pay,  and 


*For  other  oasos  lee  lame  topic  ft  S  numbbb  In  Dae.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IndezM 
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the  eompan^  at  once  objected,  claiming  in 
the  lengthy  correspondence  and  subsequent 
suit  which  followed,  that  the  statute  did 
not  authorize  "half  car  lines;"  that  the 
order  would  require  the  company  to  furnish 
CO-foot  cars  in  one  direction  and  60-foot 
cars  on  the  return,  thus  involving  an  empty 
haul  one  way,  or  forcing  the  company  to 
furnish  60-foot  cars  both  ways,  without  cor- 
responding or  adequate  compensation. 

The  Department,  on  the  other  hand,  in- 
sisted that  under  the  statute,  regulations, 
and  long-continued  practice  it  had  the  right 
to  establish  "half  lines;"  that  "no  contract 
would  be  made  with  any  railroad  by  which 
it  could  be  excepted  from  the  postal  laws 
and  regulations,"  and  that  compensation 
would  only  be  made  in  accordance  with  the 
orders  of  the  Department  establishing  the 
three  half  lines. 

The  warrant  in  settlement  of  the  Septem- 
ber quarter  was  made  out  on  this  basis.  It 
was  accepted  by  the  Company,  but  under 
protest.  In  answer  the  Department  again 
repeated  the  statement  that  any  service 
performed  by  the  company  must  be  with  the 
distinct  understanding  that  payment  was 
to  be  made  in  accordance  with  the  orders 
for  space,  facilities,  and  car  service  required 
by  the  postal  authorities.  The  plaintiff  con- 
tinued to  protest  and  to  furnish  the  three 
full  lines.  They  were  daily  used  by  the 
Department  for  postal  purposes,  but  pay- 
^  ment  was  made  only  for  half  lines. 
2  The  plaintiff  thereupon  brought  suit,  un- 
•  der  the  Tucker*act  [24  Stat,  at  L.  605,  chap. 
.860,  U.  S.  Comp.  Stat  1001,  p.  762], 
claiming  that  even  though  there  was  no  ex- 
press agreement,  it  was  entitled,  as  under 
an  implied  contract,  to  recover  the  reason- 
able value  of  the  three  car  lines  authorized 
by  law,  furnished  by  the  company,  and  ac- 
tually used  by  the  Postoffice  Department. 
This  contention  should  have  been  sustained 
but  for  the  fact  that  neither  party  was 
bound  to  continue  the  indefinite  relation 
begun  July  1,  1907,  and  under  which  the 
rights  and  liabilities  of  each  arose,  from 
day  to  day,  as  the  facilities  were  furnished 
by  the  one  and  used  by  the  other.  What- 
ever may  be  the  rule  between  private  parties 
where  both  are  demanding  performance,  and 
each  is  insisting  on  different  terms  (Thomp- 
son V.  Sanborn,  62  Mich.  141,  17  N.  W.  730 ; 
Jenkins  v.  National  Mut.  Bldg.  &  L.  Asso. 
311  Ga.  784,  36  8.  E.  046),  no  such  question 
arises  in  a  controversy  like  this  between 
the  railroad  on  the  one  hand  and  the  post- 
office  on  the  other.  For  public  policy  requires 
that  the  mail  should  be  carried  subject  to 
postal  regulations,  and  that  the  Department, 
and  not  the  railroi^,  should,  in  the  absence 
of  a  contract,   determine  what  service   was 


needed  and  under  what  conditions  It  should 
be  performed.  The  company,  in  carrying  the 
mails,  was  not  hauling  freight,  nor  was  it 
acting  as  a  common  carrier,  with  corre- 
sponding rights  and  liabilities,  but  in  this 
respect  it  was  serving  as  an  agency  of  gov- 
ernment, and  as  much  subject  to  the  laws 
and  regulations  as  every  other  branch  of  the 
Postoffice. 

The  statute  defined  a  car  line,  but  did 
not  fix  the  compensation.  It  left  that  to 
be  determined  by  the  Postmaster  General, 
who  could  have  named  any  rate,  not  to  ex- 
ceed the  statutory  maximum.  By  virtue  of 
that  authority  he  could  have  made  the 
same  price  for  60-foot  cars  as  for  60-foot 
cars,  and,  as  the  greater  includes  the  less, 
he  could  abolish  full  lines,  or  establish 
"half  lines,"  and  adjust  the  rates  accord- 
ingly. Such  had  been  the  practice  before 
the  passage  of  the  act  of  1907,  and  there  is  ^ 
nothing  in  its  language  indicating  any  in-g 
tent* to  change  the  construction  previously* 
given  Rev.  Stat.  §  4004,  U.  S.  Comp.  Stat 
1901,  p.  2721. 

The  railroad,  however,  was  not  bound  to 
furnish  "half  lines"  nor  to  accept  the  terms 
named  by  the  Postmaster  General.  For 
Congress  had  not  legislated  so  as  to  require 
compulsory  service,  at  adequate  compensa- 
tion, to  be  judicially  determined,  or  in  a 
method  provided  by  statute.  And  as  the 
plaintiff's  road  between  Chicago  and  Kansas 
City  had  not  been  aided  by  a  land  grants 
it  was,  under  existing  law,  not  obliged  to 
carry  the  mails  when  tendered,  nor  to  sup- 
ply R.  P.  0.  cars  when  demanded.  Eastern 
R.  Co.  V.  United  States,  129  U.  S.  396,  396, 
32  L.  ed.  731,  732,  9  Sup.  Ct.  Rep.  320; 
United  States  v.  Alabama  G.  S.  R.  Co.  142 
U.  a  616,  36  L.  ed.  1134,  12  Sup.  Ct.  Rep. 
306.  It  may  have  been  impracticable  to 
furnish  long  cars  one  way  and  short  ones 
the  other.  But  there  was  in  that  fact  no 
hardship  imposed  by  law.  The  company 
could  have  protected  itself  against  onerous 
terms  or  inadequate  compensation  by  refus- 
ing to  supply  the  facilities  on  the  con- 
ditions named  by  the  Department.  But  if, 
instead  of  availing  itself  of  that  right,  it 
preferred  to  furnish  60-foot  cars  after  hav- 
ing been  informed  that  the  Department  only 
needed  and  would  only  pay  for  those  60  foet 
in  length,  the  company  cannot  recover  for 
more  than  the  Department  ordered;  nor, 
under  the  statute,  can  it  demand  compen- 
sation for  full  lines,  when  the  Postmaster 
General  had  established  "half  lines"  con- 
sisting ot  cars  of  one  length  going  and  of 
another  returning  on  the  route  between 
Chicago  and  Kansas  City. 

There  was  no  error  in  dismissing  the 
complaint,  and  the  judgment  is  affirmed. 
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GEORGE    FRANKLIN    BERRYHILL, 

Appt., 

V. 

ALBERT  W.  SHULTHIS  et  aL     (No.  167.) 

Courts  (|  382*) —  Supreme  Court— Ap- 
peal FROM  Circuit  Court  of  Appeals- 
Diverse  Citizenship— Intervention. 

1.  The  finality  of  a  decision  of  a  circuit 
court  of  appeals  under  the  act  of  March  3, 
1891  (26  Stat,  at  L.  828,  chap.  517,  U.  S. 
Comp.  Stat.  1901,  p.  550),  |  6,  on  the 
theory  that  diverse  citizencthip  was  the  sola 
ground  of  the  jurisdiction  of  the  circuit 
court,  is  not  affected  by  a  petition  in  in- 
tervention which  was  entertained  and  dis- 
posed of  in  virtue  of  the  jurisdiction  al- 
ready invoked. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §S  1019,  1020;    Dec.  Dig.  §  382.*] 

Courts  (§  382*)— Appeal  from  Circuit 
Court  of  Appeals  —  Jurisdiction  B»- 
Low— "Diverse  Citizenship." 

2.  Whether  the  jurisdiction  of  the  Fed- 
eral circuit  court  depended  on  diverse  citi- 
jEenship  alone,  within  the  meaning  of  the 
act  of  March  3,  1891,  §  6,  making  the  de- 
crees of  the  circuit  courts  of  appeals  final 
in  such  cases,  or  was  rested  on  other 
grounds  as  well,  must  be  determined  from 
the  complainant's  statement  of  his  own 
«au8e  of  action  as  set  forth  in  the  bill, 
without  regard  to  any  questions  that  might 
have  been  brought  into  the  suit  by  the  an- 
swers or  in  the  course  of  the  subsequent 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Courts  Gent. 
Dig.  SS  1019.  1020;    Dec  Dig.  S  S82.«] 

Courts  (§  382*)— Appeal  from  Circuit 
Court  of  Appeals— Jurisdiction  Be- 
low—Diversb  Citizenship. 

3.  A  decree  of  a  circuit  court  of  appeals 
is  none  the  less  final  under  the  act  of 
March  3,  1891,  §  6,  upon  the  theory  that 
the  jurisdiction  of  the  circuit  court  de- 
pended upon  diverse  citizenship  alone,  be- 
cause other  grounds  of  jurisdiction  may  be 
Inferred  argumentatively  from  the  state- 
ments in  the  bill. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  §5  1019,  1020;    Dec.  Dig.  §  382.*] 

Courts  (§  285'*) —  Federal  Courts— Ju- 
risdiction—Federal  Question. 

4.  A  suit  involving  rights  to  land  ac- 
quired under  a  law  of  the  United  States 
does  not  arise  under  that  law  for  jurisdic- 
tional purposes  unless  it  really  and  sub- 
stantially involves  a  dispute  or  controversy 
respecting  the  validity,  construction,  or  ef- 
fect of  such  law,  upon  the  determination  of 
which  the  result  depends. 

[Ed.  Note.— For  otber  cases,  see  Courts.  Cent. 
Dig.  SS  827.  828 :    Dec.  Dig.  8  285.*] 

Courts  (§  382* )— Appeal  from  Circuit 
Court  of  Appeals— Federal  Question. 

6.  A  suit  to  determine  confiicting  claims 
t^  a  tract  of  land  allotted  to  Creek  Indians 


cannot  be  said  to  arise  under  the  Federal 
statutes  governing  such  allotments,  so  as 
to  permit  an  appeal  to  the  Federal  Su- 
preme Court  under  the  act  of  March  3, 
1891,  §  6,  from  a  decree  of  the  circuit  court 
of  appeals,  where  the  bill,  although  contain- 
ing enough  to  indicate  that  those  statutes 
constitute  the  source  of  the  complainant's 
title  or  right,  and  that  the  defendants  are 
in  some  way  claiming  the  land,  and  par- 
ticularly the  oil  and  gas  therein,  adversely 
to  him,  makes  no  mention  of  those  statutes 
or  of  any  controversy  respecting  their  va- 
lidity, construction,  or  effect,  and  leaves 
the  precise  nature  of  the  controversy  un- 
stated and  uncertain. 

[Ed.  Note.— For  otber  cases,  see  Courts*  Cent. 
Dig.  SS  1019,  1020:    Dec.  Dig.  8  382.*] 

Courts  (§  314*) —Federal  Courts— Ju- 
risdiction—Diverse  CrnzENBHiP— Cor- 
poration. 

6.  A  corporation  originally  Incorporated 
in  the  Indian  territory  under  the  Arkansas 
statutes  which  were  put  in  force  therein 
by  the  act  of  Congress  of  February  18,  1901 
(31  Stat,  at  L.  704,  chap.  379),  became  an 
Oklahoma  corporation  when  that  state  was 
admitted  to  the  Union,  and  must  be  re- 
garded for  jurisdictional  purposes  as  a  citi- 
sen  of  that  state. 

[Ed.  Note.— For  other  cases,  see  Courts  Cent. 
Dig.  8  860;    Dec.  Dig.  8  814.*] 

[Nos.  166,  157.] 

Argued  January  23  and  24,  1912.    Decided 

June  7,  1912. 

APPEALS  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth 
Circuit  to  review  decrees  which  affirmed  a 
decree  of  the  Circuit  Court  for  the  Eastern 
District  of  Oklahoma,  dismissing  on  the 
merits  a  bill  in  equity,  together  with  a  peti« 
tion  in  intervention  in  a  suit  to  determine 
conflicting  claims  to  a  tract  of  land  allotted 
to  Creek  Indians.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  95  C.  C.  A.  615,  170 
Fed.  529. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  Ij.  Thomas  and  Edgar  A.  de 
Meules  for  Shulthis. 

Mr.  James  P.  Harrold  for  Berryhill. 

Messrs.  George  S.  Ramsey  and  Pre8« 
ton  O.  West  for  appellees. 


IS 
IS 


*  Mr.  Justice  Van  Devanter  delivered  the  • 
opinion  of  the  court: 

These  are  appeals  from  decrees  of  the  cir- 
cuit court  of  appeals  for  the  eighth  circuity 
affirming  a  decree  of  the  circuit  court  for 
the  eastern  district  of  Oklahoma,  dismissing 
on  the  merits  a  bill  in  equity,  as  also  a 
petition  in  intervention,  brought  to  deter- 
mine cenflicting  claims  to  a  tract  of  al- 
lotted land  in  the  Criek  Nation.    The  al- 


•For  other  cases  set  same  topie  A  8  nvkbbb  1b  Dee.  a  Am.  Digs.  1907  to  date,  a  Rep'r  ladazis 
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legations  of  the  bill  may  be  eommarized  as 
follows: 

The  complainant,  Shulthis,  is  a  citizen  of 
Kansas.  One  of  the  defendants,  the  Kiefer 
Oil  &  Gas  Company,  is  a  corporation  or- 
ganized in  the  Indian  territory  under  the 
Arkansas  statutes  which  were  put  in  force 
therein  hy  an  act  of  Congress,  and  since 
the  admission  of  Oklahoma  as  a  state  "has 
been  and  now  is  a  citizen  and  resident  of 
said  state"  and  of  the  eastern  district  there- 
of. The  other  defendants  are  citizens  of  that 
state,  resident  in  that  district.  The  inter- 
vener, George  Franklin  Berryhill,  is  a  mem- 
ber by  blood  of  the  Creek  Nation,  duly  en- 
rolled as  such,  and  his  wife  is  not  a  mem- 

^ber. 

2     A  son,  named  Andrew  J.  Berryhill,  was 

«  bom  to  the^intervener  and  his  wife  in  May, 
1901,  and  died  in  November  following,  leav- 
ing no  brother  or  sister  surviving.  In  Octo- 
ber, 1902,  the  deceased  son's  name  was 
placed  on  the  roll  of  the  Creek  Nation  by 
the  Commission  to  the  Five  Civilized 
Tribes,  and  thereafter  an  allotment,  in- 
-eluding  the  tract  in  controversy,  was  made 
to  his  ''heirs"  from  the  lands  of  the  Nation, 
■and  a  deed  or  patent  was  issued  to  such 
heirs  with  the  approval  of  the  Secretary 
•of  the  Interior.  Subsequently,  and  in 
March,  1906,  George  Franklin  Berryhill 
and  his  wife,  claiming  to  be  the  sole  heirs 
of  Andrew  J.,  and  the  owners  in  fee  of  this 
tract,  executed  to  the  complainant  a  lease 
thereof,  granting  to  him  the  right  to  ex- 
plore for  and  extract  oil  and  gas  from  the 
land  for  the  term  of  fifteen  years.  The  lease 
was  made  conformably  to  regulations  pre- 
ecribed  by  the  Secretary  of  the  Interior, 
was  filed  with  the  United  States  Indian 
■agent  at  Muskogee,  in  the  Indian  territory, 
March  21,  1906,  and  was  approved  by  the 
Secretary  of  the  Interior  April  19,  1907. 
The  complainant  complied  with  the  regula- 
tions, duly  paid  the  advance  royalty  pro- 
Tided  for  in  the  lease,  and  claims  the  sole 
and  exclusive  right  to  prospect  for  and 
•extract  the  deposits  of  oil  and  gas  existing 
in  and  under  the  land,  which  are  said  to  be 
extensive  and  to  have  a  value  many  times 
in  excess  of  $2,000.  Bespecting  the  claims 
■and  acts  of  the  defendants  the  bill  alleges: 
"Your  orator  further  shows  that  the  de- 

.  fendants  and  each  of  them  claim  and  assert 
some  right,  title,  and  interests  in  and  to 
said  lands,  and  particularly  to  the  said  oil 
«nd  natural  gas  deposits,  adverse  to  your 
orator,  but  the  nature  of  said  claims  of 
eaid  defendants  is  to  your  orator  unknown; 
but  your  orator  states  that  they  have  fio 
mich  right,  title,  or  interest  in  the  said 
deposits  of  oil  and  natural  gas  or  any  part 
thereof;  that  whatever  claimed  rights  the 
«aid  defendants  or  any  of  them  have  therein 
32  S.  C- 


were  acquired  long  enbeeqiieiit  to  the  rtghl  g 
of  •your  orator,  hereinbefore  set  forth;  and  * 
further,  were  acquired  with  notice  and 
knowledge  of  the  lease  to  your  orator  so 
executed,  filed,  and  approved  as  aforesaid; 
and  also  of  facts  and  circumstances  suffi- 
cient to  put  them  and  each  of  them  upon 
inquiry  with  reference  thereto. 

"Your  orator  further  states  that  the  said 
defendant  Kiefer  Oil  &  Gas  Company,  com- 
bining and  confederating  with  the  other  de- 
fendants named  herein,  have  disregarded 
and  still  disregard  the  rights  of  your  orator, 
and  in  violation  thereof,  and  without  right* 
unlawfully  and  wilfully,  on  or  about  the 
1st  day  of  April,  1907,  entered  upon  the  said 
above-described  lands,  and  have  stationed 
thereon  divers  agents,  servants,  and  em- 
ployees, whose  names  are  to  your  orator 
unknown,  and  with  force  and  arms  ex- 
clude and  have  excluded  your  orator  and 
his  agents,  servants,  and  employees  there- 
from; and  further,  that  said  defendant! 
have  bored  and  drilled  oil  and  gas  wells  on 
said  premises,  and  have  and  still  are  allow- 
ing large  quantities  of  oil  and  natural  gas 
to  escape  therefrom  and  be  wasted.  That 
by  reason  thereof  your  orator  has  been  dam- 
aged in  the  sum  of  $25,000.  And  further, 
said  defendants  threaten  to,  and  will,  un- 
less restrained  by  this  court,  drill  other 
and  further  wells  on  said  land  for  oil  and 
natural  gas,  and  have  and  are  threatening 
to,  and  will,  unless  restrained,  by  means  of 
such  wells,  extract  said  oil  and  gas  deposits 
from  said  land,  and  convert  the  same  to 
their  own  use  and  benefit  against  the  mani- 
fest right  of  your  orator." 

The  prayer  of  the  bill  is  that  the  defend- 
ants be  decreed  to  have  no  interest  or  es- 
tate in  the  deposits  of  oil  and  gas,  save  as 
any  defendant  may  have  an  interest  in  the 
land  and  be  thereby  entitled  to  the  royal- 
ties secured  by  the  lease;  that  the  cloud 
cast  upon  the  complainant's  title  and  rights 
under  the  lease  by  the  claims  of  the  defend- 
ants be  removed  and  his  title  and  rights  « 
thereunder  be  quieted,  and  that  a  receiver  J 
be  appointed  to  take  possession  an4*proceed  * 
with  the  extraction  and  disposal  of  the  oil 
and  gas  for  the  benefit  of  whomsoever  may 
prove  to  be  entitled  to  it.  After  the  filing 
of  the  bill,  a  receiver  was  appointed,  who 
took  possession  and  proceeded  as  suggested. 
Thereafter  George  Franklin  Berryhill,  who 
had  not  been  made  a  party  to  the  bill,  was 
permitted  to  file  in  the  suit  a  petition  in  in- 
tervention, wherein  he  asserted  full  title  in 
himself  to  the  land,  subject  only  to  the  lease 
to  the  complainant,  specifically  set  forth 
the  claims  of  the  defendants,  assailed  those 
claims  as  invalid  and  clouds  upon  his  title, 
and  sought  a  decree  establishing  the  latter 
as  against  the  former.  Answers  and  replies- 
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iiona  were  filed,  proofs  were  taken,  and  on 
the  final  hearing  a  decree  was  entered  for 
the  defendants.  162  Fed.  331.  The  com- 
plainant and  the  intervener  separately  ap- 
pealed to  the  circuit  court  of  appeals,  where 
the  decree  was  affirmed  (05  G.  C.  A.  616, 
170  Fed.  529),  and  then  the  case  was 
brought  here. 

Our  jurisdiction  is  challenged  by  a  mo- 
tion to  dismiss  the  appeal.  Section  6  of 
the  act  of  March  3,  1891  (26  Stat,  at  L. 
828,  chap.  517,  U.  S.  Gomp.  Stat.  1901,  p. 
550),  declares  that  "the  judgments  or  de- 
crees of  the  circuit  court  of  appeals  shall 
be  final  in  all  cases  in  which  the  jurisdic- 
tion is  dependent  entirely  upon  the  opposite 
parties  to  the  suit  or  controversy  being 
.  .  .  citizens  of  different  states,"  and 
this  refers  to  the  jurisdiction  of  the  Federal 
court  of  first  instance.  Thus,  it  becomes 
necessary  to  consider  whether  the  jurisdic- 
tion of  the  circuit  court  depended  entirely 
upon  diversity  of  citizenship.  If  it  did, 
the  appeals  must  be  dismissed. 

The  question  is  not  affected  by  the  peti- 
tion in  intervention,  for  it  was  entertained 
and  disposed  of  in  virtue  of  the  jurisdiction 
already  invoked;  and  if  the  decree  is  final 
in  respect  of  the  original  suit,  it  is  equally 
so  in  respect  of  the  intervention.  Rouse  v. 
Letcher,  156  U.  S.  47,  39  L.  ed.  341,  15 
Sup.  Ct.  Rep.  266;  Gregory  v.  Van  Be,  160 
U.  S.  643,  40  L.  ed.  566,  16  Sup.  Ct.  Rep. 
431;  Pope  v.  Louisville,  N.  A.  &  C.  R.  Co. 
173  U.  S.  573,  43  L.  ed.  814,  19  Sup.  Ct. 
Rep.  500;  St  Louis,  K.  C.  k  C.  R.  Co.  v. 

^  Wabash  R.  Co.  217  U.  S.  247,  250,  54  L.  ed. 

2  752,  764,  30  Sup.  Ct.  Rep.  610. 

•  *In  opposing  the  motion,  the  appellants 
contend  that  the  case  arose  under  certain 
laws  of  the  United  States,  presently  to  be 
mentioned,  and  therefore  was  not  one  in 
which  the  jurisdiction  depended  entirely  on 
diversity  of  citizenship.  The  consideration 
of  the  contention  will  be  simplified  if,  be- 
fore taking  up  the  specific  grounds  on  which 
it  is  advanced,  the  rules  by  which  it  must 
be  tested  are  stated.    They  are: 

1.  Whether  the  jurisdiction  depended  on 
diverse  citizenship  alone,  or  on  other 
grounds  as  well,  must  be  determined  from 
the  complainant's  statement  of  his  own 
oause  of  action,  as  set  forth  in  the  bill,  re- 
gardless of  questions  that  may  have  been 
brought  into  the  suit  by  the  answers  or  in 
the  course  of  the  subsequent  proceedings. 
Colorado  Cent.  Consol.  Min.  Co.  v.  Turck, 
150  U.  S.  138,  37  L.  ed.  1030,  14  Sup.  Ct. 
Rep.  35;  Tennessee  v.  Union  k  Planters' 
Bank,  152  U.  S.  454,  38  L.  ed.  511,  14  Sup. 
Ct.  Rep.  t5i;  Spencer  v.  Duplan  Silk  Co. 
191  U.  8.  526,  48  L.  ed.  287,  24  Sup.  Ct. 
Rep.  174;   Devine  v.  Los  Angeles,  202  U. 


&  S13,  388,  60  Lb  ad.  1046,  1053,  26  Snpw 
Ct.  Rep.  652. 

2.  It  is  not  enough  that  grounds  of  juris- 
diction other  than  diverse  citizenship  may 
be  inferred  argumentatively  from  the  stat^ 
ments  in  the  bill,  for  jurisdiction  cannot 
rest  on  any  ground  that  Ib  not  affirmatively 
and  distinctly  set  forth.  Hanford  v.  DavieSy 
163  U.  8.  273,  279,  41  L.  ed.  157,  150,  10 
Sup.  Ct.  Rep.  1051;  Mountain  View  Min. 
k  Mill.  Go.  V.  McFadden,  180  U.  S.  533,  46 
L.  ed.  656,  21  Sup.  Gt.  Rep.  488;  Bankers' 
Mut.  Casualty  Co.  v.  Minneapolis,  St.  P.  4 
S.  Ste.  M.  R.  Co.  192  U.  S.  371,  383,  386, 
48  L.  ed.  484,  489,  490,  24  Sup.  Ct.  Rep. 
825. 

3.  A  suit  to  enforce  a  right  which  takes 
its  origin  in  the  laws  of  the  United  States 
is  not  necessarily,  or  for  that  reason  alone, 
one  arising  under  those  laws,  for  a  suit 
does  not  so  arise  unless  it  really  and  sub- 
stantially involves  a  dispute  or  controversy 
respecting  the  validity,  construction,  or  ef- 
fect of  such  a  law,  upon  the  determination 
of  which  the  residt  depends.  This  is  es- 
peeially  so  of  a  suit  involving  rights  to 
land  acquired  under  a  law  of  the  United 
States.  If  it  were  not,  every  suit  to  es-  q 
tablish  title  to  land  in  the  central  andg 
western  states  would  so  arise^«as  all  titles* 
in  those  states  are  traceable  back  to  those 
laws.  Little  York  Gold-Washing  k  Water 
Go.  V.  Keyes,  96  U.  8.  199,  24  L.  ed.  656; 
Colorado  Cent.  Consol.  Min.  Co.  v.  TUrcI^ 
150  U.  S.  138,  37  L.  ed.  1030,  14  Sup.  Ct 
Rep.  35;  Blackburn  v.  Portland  Gold  Mio. 
Co.  175  U.  S.  571,  44  L.  ed.  276,  20  Sup.  Ct. 
Rep.  222,  21  Mor.  Min.  Rep.  358;  Florida 
C.  A  P.  R,  Co.  V.  Bell,  176  U.  S.  321,  44 
L.  ed.  486,  20  Sup.  Ct.  Rep.  399;  Shoshone 
Min.  Co.  V.  Rutter  177  U.  8.  605,  44  L.  ed. 
864,  20  Sup.  Ct.  Rep.  726;  De  Lamar's  Ne- 
vada Gold  Min.  Co.  v.  Nesbitt,  177  U.  Sw 
523,  44  L.  ed.  872,  20  Sup.  Ct.  Rep.  716. 

To  sustain  the  contention  that  the  suit 
was  one  arising  under  the  laws  of  the 
United  States,  counsel  for  the  appellants 
point  out  the  statutes  (Acts  March  1,  1901, 
31  Stat.  at.  L.  861,  chap.  676;  June  30, 
1902,  32  SUt.  at  L.  500,  chap.  1323;  April 
26,  1906,  34  Stat,  at  L.  137,  chap.  1876, 
§  22)  relating  to  the  allotment  in  sever- 
alty of  the  lands  of  the  Creek  Nation,  the 
leasing  and  alienation  thereof  after  allot- 
ment, the  making  of  allotments  to  the  heirs 
of  deceased  children,  and  the  rights  of  ths 
heirs,  collectively  and  severally,  under  sueh 
allotments;  but  the  bill  makes  no  mention 
of  those  statutes  or  of  any  controversy  rs- 
pecting  their  validity,  construction,  or  effect. 
Neither  does  it  by  necessary  implication 
point  to  such  a  controversy.  True,  it  con* 
tains  enough  to  indicate  that  those  statutes 
constitute  the  source  of  the  complainant's 
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title  or  right,  and  also  shows  that  the  de- 
fendants are  in  some  way  claiming  the 
land,  and  particularly  the  oil  and  gas,  ad* 
Tersely  to  him;  but  beyond  this  the  nature 
of  the  controversy  is  left  unstated  and  un- 
certain. Of  course,  it  could  have  arisen  in 
different  ways,  wholly  independent  of  the 
source  from  which  his  title  or  right  was 
derived.  So,  looking  only  to  the  bill,  as  we 
have  seen  that  we  must,  it  cannot  be  held 
that  the  case  as  therein  stated  was  one  aris- 
ing under  the  statutes  mentioned.  As  was 
said  iu  Blackburn  v.  Portland  Gold  Min. 
Co.  175  U.  S.  571,  44  L.  ed.  276,  20  Sup.  C(. 
Rep.  222,  21  Mor.  Min.  Rep.  358,  a  con- 
troversy in  respect  of  lands  has  never  been 
regarded  as  presenting  a  Federal  question 
merely  because  one  of  the  parties  to  it  has 
derived  his  title  under  an  act  of  Congress. 
I*  It  next  is  insisted  that  the  bill  shows  that 
iPthe  Kiefer  Oil*ft  Gas  Company,  one  of  the 
defendants,  is  a  Federal  corporation,  and 
therefore  that  under  the  decisions  of  this 
court  in  Osborn  v.  Bank  of  United  States, 
9  Wheat.  738,  6  L.  ed.  204;  Pacific  R.  Re- 
moval Cases,  115  U.  S.  1,  29  L.  ed.  319,  5 
Sup.  Ct.  Rep.  1113,  and  Re  Dunn,  212  U.  S. 
874,  53  L.  ed.  558,  29  Sup.  Ct.  Rep.  299, 
the  case  was  one  arising  under  the  laws  of 
the  United  States.  The  bill  states  that  this 
company  was  incorporated  in  the  Indian 
territory  under  the  Arkansas  statutes,  which 
were  put  in  force  therein  by  an  act  of  Con- 
gress, and  then  adds  that  since  the  admis- 
sion of  Oklahoma  as  a  state,  the  company 
"has  been  and  now  is  a  citizen  and  resident 
of  said  state."  Evidently,  the  pleader  did 
not  anticipate  the  present  insistence,  but 
proceeded  on  the  theory  that  the  company 
became  an  Oklahoma  corporation  when  that 
state  was  admitted  into  the  Union. 

The  corporation  laws  of  Arkansas  were 
put  in  force  in  the  Indian  territory  by  the 
act  of  February  18,  1901  (31  Stat,  at  L. 
794,  chap.  379),  which  was  but  one  of  a 
aeries  of  acts  of  that  character.  Congress 
was  then  contemplating  the  early  inclusion 
of  that  territory  in  a  new  state,  and  the 
purpose  of  those  acts  was  to  provide,  for 
the  time  being,  a  body  of  laws  adapted  to 
the  needs  of  the  locality  and  its  people  in 
respect  of  matters  of  local  or  domestic  con- 
cern. There  being  no  local  legislature.  Con- 
gress alone  could  act.  Plainly,  its  action 
was  intended  to  be  merely  provisional,  and 
not  to  encroach  upon  the  powers  which 
rightfully  would  belong  to  the  prospective 
state.  The  situation,  therefore,  is  practi- 
cally the  same  as  it  would  be  had  the  cor- 
poration laws  of  Arkansas  been  adopted  and 
put  in  force  by  a  local  or  territorial  legis- 
lature. United  States  v.  Pridgeon,  153  U. 
8.  48,  52-54,  38  L.  ed.  631,  633,  634,  14 
6up.  Ct.  Rep.  746. 


In  Kansas  P.  R.  Co.  ▼.  Atehiaon  T.  &  S. 
F.  R.  Co.  112  U.  8.  414,  28  U  ed.  794,  5  Sup. 
Ct.  Rep.  208,  this  court  had  occasion  to  con* 
sider  tha  effect  of  the  admission  of  a  terri- 
tory as  a  state  on  corporations  existing  at 
the  time  under  the  territorial  laws,  and  it 
was  there  said:  ^ 

"The  admission  ef  Kansas  as  a  state  into  g 
the  Union,* and  the  consequent  change  of* 
its  form  of  government,  in  no  respect  af- 
fected the  essential  character  of  the  corpora- 
tions or  their  powers  or  rights.  They  must, 
after  that  change,  be  considered  as  corpora- 
tions of  the  state,  as  much  so  as  if  they  had 
derived  their  existence  from  its  legislation. 
As  its  corporations  they  are  to  be  treated, 
80  far  as  may  be  necessary  to  enforce  con- 
tracts or  rights  of  property  by  or  against 
them,  as  citizens  within  the  clause  of  the 
Constitution  declaring  the  extent  of  the 
judicial  power  of  the  United  States." 

Adhering  to  the  principle  of  that  ruling, 
we  hold  that  the  corporate  defendant  here  is 
an  Oklahoma,  and  not  a  Federal,  corpora- 
tion, and  therefore  must  be  regarded  as  a 
citizen  of  that  state  for  jurisdictional  pur- 
poses. 

It  follows  from  what  has  been  said  that 
the  case  is  one  in  which  the  jurisdiction  of 
the  Circuit  Court  depended  entirely  on 
diverse  citizenship,  and  so  the  decrees  of 
the  Circuit  Court  of  Appeals  are  finaL 

Appeals  dismissed. 


(226  U.  a  S72.) 

EASTERN  CHER0KEE8,  AppU., 

v. 

UNITED  STATES. 

Appeal  and  Ebrob  (|  1195*)— Judqmknt 
AS  Law  of  Casb— Subsequent  Pbogbed- 
iNQs  Below. 

The  right  of  the  attorneys  for  the  Chero- 
kee Nation  to  counsel  fees  payable  out  of 
the  moneys  recovered  for  the  benefit  of  the 
Eastern  Cherokees  in  a  suit  over  a  claim 
against  the  United  States,  arising  out  of 
treaty  stipulations,  cannot  be  challenged 
by  a  supplemental  petition  filed  in  the 
court  of  claims,  where  the  decree  of  that 
court,  as  affirmed  on  appeal  by  the  Su- 
preme Court,  has  determined  every  ques- 
tion bearing  upon  the  right  of  such  attor- 
neys to  have  their  fees  paid  out  of  the 
award,  save  the  single  question  of  the 
amount  of  such  fees. 

[Ed.  Note.— For  other  caaeSp  tee  Appeal  sad 
Brror.  Oent  Dig.  H  4861-40flS;    Dec.  Dig.  «  U96.«] 

[No.  234.] 

Argued  April  30  and  May  1, 1012.    Decided 
June  7,  1012. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  decree  which  dismissed  a  su^ 


•For  other  ceaea  ■••  imme  topic  *  8  nuicbsb  in  Dec.  A  Am.  Digi.  1907  to  date,  A  Rep'r  Indexes 


t08 


as  8UPBSMB  OOXXRT  BBPORTEB. 


Oct.  TBsa> 


plemental  petition  la  a  rait  orer  a  olaim 
against  the  United  States^  on  the  ground 
that  the  matter  presented  was  foreclosed 
by  a  prior  decree  of  that  court,  which  had 
been  affirmed  in  the  Supreme  Court  of  the 
United  States.    Affirmed. 

See  same  case  below,  45  Ct.  CL  104. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Poe  and  Sainael  A. 
Putman  for  appellants. 

Assistant  Attorney  General  Thompson 
^ior  appellee. 

«    *Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

The  controversy  here  to  be  considered 
arises  in  this  way:  In  recent  years  there 
was  litigated  in  the  court  of  claims  and 
this  court  a  claim  against  the  United 
States,  arising  under  treaties  with  the 
Cherokee  Indians,  and  consisting  of  four 
items,  one  of  which,  designated  as  item  2, 
was  for  $1,111,284.70,  with  interest  at  5 
per  cent  from  June  12,  1838,  to  the  date  of 
payment.  The  litigation  was  conducted 
under  §  68  of  the  act  of  July  1,  1902  (32 
Stat,  at  L.  716,  726,  chap.  1375),  as  con- 
strued and  amplified  by  the  act  of  March 
3,  1003  (32  Stat,  at  L.  982,  906,  chap.  994), 
and  the  parties  were  the  Cherokee  Nation, 
the  Eastern  Cherokees,  and  the  United 
States.  Most  of  the  Eastern  Cherokees 
^  were  members  of  the  Cherokee  Nation,  but 
I?  some  were  not,  as  was  the  case  with  those 
•  who  remained  in  North*  Carolina  and  other 
adjacent  states;  and  most  of  the  members 
of  the  Nation  were  Eastern  Cherokees,  but 
some  were  not,  as  was  the  case  with  those 
who  were  known  as  Old  Settlers.  The  prin- 
cipal questions  in  controversy  in  the  litiga- 
tion, so  far  as  they  are  now  material,  were 
(a)  whether  there  could  be  a  recovery 
against  the  United  States  on  item  2;  (b) 
whether  the  recovery  should  be  in  the  name 
of  the  Cherokee  Nation  or  in  that  of  the 
Eastern  Cherokees;  and  (c)  whether,  if  the 
recovery  were  in  the  name  of  the  Cherokee 
Nation,  it  should  be  for  the  benefit  of  the 
members  of  the  Nation,  whether  Eastern 
Cherokees  or  otherwise,  or  for  the  benefit  of 
the  Eastern  Cherokees,  whether  members  of 
the  Nation  or  otherwise.  These  questions 
were  all  stoutly  contested  in  both  courts. 
As  to  the  first,  the  Cherokee  Nation  and 
Eastern  Cherokees  made  common  cause 
against  the  United  States,  and  as  to  the 
other  two,  they  advanced  opposing  con- 
tentions. The  jurisdictional  acts,  before 
mentioned,  required  that  "both  the  Cherokee 
Nation  and  said  Eastern  Cherokees"  be 
made  parties  to  the  suit,  and  provided  that 
if  the  claim  were  sustained  the  judgment 
should  be  "in  favor  of  the  rightful  claim- 
ant," and  should  determine,  "as  between  the 


different  claimants,  to  whom  the  judgment 
so  rendered  equitably  belongs,  either  wholly 
or  in  part."  The  acts  also  provided  that  the 
Cherokee  Nation  should  be  represented  by 
attorneys  to  be  employed  and  compensated 
in  the  manner  prescribed  in  Rev.  Stat.  §§ 
2103-2106,  and  that  the  Eastern  (Jherokces 
should  be  represented  by  attorneys  em- 
ployed by  them,  whose  compensation  should 
be  fixed  by  the  court  of  claims  upon  the 
termination  of  the  suit. 

The  litigation  was  started  by  the  Cher« 
okee  Nation,  which,  on  January  16,  1903, 
had  entered  into  a  contract,  conformably  to 
Rev.  Stat.  §§  2103-2106,  with  the  late 
Gustavus  A.  Finkelnburg  and  others,  where-  ^ 
by  the  latter  were  to  represent  the  Nation  g 
as  its  attorneys  in  the* prosecution  of  the  * 
claim,  and  were  to  receive,  as  compensation 
for  their  services,  5  per  cent  of  the  first 
$1,000,000,  or  part  thereof,  collected,  and 
2^  per  cent  of  the  amount  collected  over 
and  above  the  first  $1,000,000,  such  com- 
pensation to  be,  by  the  proper  officers  of 
the  United  States,  deducted  from  the 
amount  recovered,  and  paid  directly  to  such 
attorneys. 

The  court  of  claims  held,  and  its  decrea 
was  to  the  effect,  that  there  should  be  a 
recovery  against  the  United  States  on  all 
the  items  of  the  claim;  that  the  recovery 
on  all  should  be  in  the  name  of  the  Cherokea 
Nation;  and  that  the  recovery  on  items  1» 
3,  and  4  should  be  for  the  benefit  of  the 
Nation,  and  on  item  2  for  the  benefit  of  the 
Eastern  Cherokees,  whether  members  of  the 
Nation  or  otherwise;  that  the  proceeds  of 
items  1,  3,  and  4  should  be  paid  or  credited 
to  the  Nation,  less  the  percentage  thereof 
contracted  by  the  Nation  to  be  paid  as  coun- 
eel  fees,  and  that  the  proceeds  of  item  2,. 
"less  such  counsel  fees  as  may  be  charge- 
able against  the  same  under  the  provision* 
of  the  contract  with  the  Cherokee  Nation 
of  January  16,  1903,  and  such  other  coun- 
sel  fees  and  expenses  as  may  be  hereafter 
allowed  by  this  court  under  the  provisiona 
of  the  act  of  March  3,  1903,"  should  ba 
paid  to  the  Secretary  of  the  Interior,  to  be 
by  him  distributed  directly  to  the  Eastern 
Cherokees,  inclusive  of  a  class  spoken  of  aa 
Western  Cherokees.  The  concluding  portion 
of  the  decree  declared :  "So  much  of  any  of 
the  above-mentioned  items  or  amounts  aa 
the  Cherokee  Nation  shall  have  contracted 
to  pay  as  counsel  fees  under  and  in  accord* 
ance  with  the  provisions  of  §§  2103  and 
2106,  both  inclusive,  of  the  Revised  Statu  tea 
of  the  United  States,  and  so  much  of  tha 
amount  shown  in  item  numbered  two  (2)  aa 
this  court  hereafter,  by  appropriate  order 
or  decree,  shall  allow  for  counsel  fees  and 
expenses  under  the  provisions  of  the 
act  of  March  3,  1903,  above  referred  ta^ 
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g  shall  be  paid  by  the  Secretary  of  the  Treas- 
•  ury  to  the  persone  entitled  to* receive  the 
same  upon  the  making  of  an  appropriation 
by  Congress  to  pay  this  judgment.  The 
allowance  of  fees  and  expenses  by  this 
court  under  said  act  of  March  3,  1903,  is 
reserved  until  the  coming  in  of  the  mandate 
of  the  Supreme  Court  of  the  United  States." 
40  Ct  CI.  252,  365. 

From  that  decree  the  parties  severally 
appealed  to  this  court,  the  United  States 
complaining  of  the  recovery  against  it  on 
item  2,  the  Cherokee  Nation  claiming  that 
the  recovery  on  that  item  ought  not  to  have 
been  declared  to  be  for  the  benefit  of  the 
Eastern  Cherokees,  and  the  latter  insisting 
(a)  that  the  recovery  on  that  item  should 
have  been  in  their  name,  and  not  in  that  of 
the  Nation,  (b)  that  the  Western  Cherokees, 
so-called,  ought  not  to  have  been  included 
among  those  who  were  to  participate  in  the 
per  capita  distribution,  and  (c)  that  ''the 
court  erred  in  charging  the  said  fund  of 
$1,111,284.70  and  interest,  to  be  realized 
from  its  said  judgment  or  decree,  with  the 
fees  of  the  attorneys  for  the  Cherokee  Na- 
tion." This  court  overruled  all  objections 
to  the  decree,  save  the  one  relating  to  the 
inclusion  of  the  Western  Cherokees,  and, 
after  directing  that  the  provision  for  the 
per  capita  distribution  be  so  modified  as  to 
confine  it  to  the  Eastern  Cherokees,  whether 
east  or  west  of  the  Mississippi,  exclusive  of 
the  Old  Settlers,  affirmed  the  decree,  with 
that  modification.  202  U.  S.  101,  50  L.  ed. 
049,  26  Sup.  Ct  Bep.  588. 

In  passing  upon  the  question  whether 
the  recovery  on  item  2  was  in  the  name  of 
the  rightful  claimant,  this  court  said :  "The 
Cherokee  Nation,  as  such,  had  no  interest  in 
the  claim,  but  officially  represented  the 
Eastern  Cherokees."  And  again:  ''We  con- 
cur with  the  court  of  claims  in  the  wisdom 
of  rendering  judgment  in  favor  of  the 
Cherokee  Nation,  subject  to  the  limitation 
that  the  amount  thereof  should  be  paid  to 
the  Secretary  of  the  Interior,  to  be  dis- 
tributed directly  to  the  parties  entitled  to 

N  In  disposing  of  the  insistence  that  the 
?  proceeds  arising^from  that  item  ought  not 
to  have  been  charged  with  any  fee  for  the 
attorneys  for  the  Cherokee  Nation,  this 
eourt  said:  "In  view  of  the  language  of  the 
jurisdictional  acts  of  1902  and  1903  in  re- 
spect of  the  Cherokee  Nation,  we  are  not 
disposed  to  interfere  with  the  court  of  claims 
in  the  allowance  of  fees  and  costs."  And 
then,  after  noticing  the  arguments  advanced 
by  counsel  for  the  Eastern  Cherokees  in  sup- 
port of  a  contrary  conclusion,  which  were 
based  upon  the  fact,  among  others,  that  the 
Nation  had  asserted  a  right  to  collect  that 
item,  &6t  for  the  benefit  of  the  Eastern 


Cherokees,  but  for  the  benefit  of  its  mem« 
hers,  whether  Eastern  Cherokees  or  other* 
wise,  the  court  concluded  the  consideration 
of  that  insistence  by  saying:  "Neverthe* 
less,  taking  the  entire  record  together,  the 
various  treaties  and  acts  of  Congress,  and 
of  the  Cherokee  Councils,  and  the  language 
of  the  jurisdictional  acts  of  1902  and  1903, 
we  leave  the  decree  as  it  is  in  respect  to 
counsel  fees  and  costs." 

On  receipt  of  the  mandate  the  court  of 
claims  modified  its  original  decree  so  as  to 
conform  to  the  direction  in  respect  to  the 
persons  who  should  participate  in  the  per 
capita  distribution,  and,  in  pursuance 
of  the  reservation  made  before,  entered 
a  supplemental  decree  fixing  the  compen- 
sation of  the  attorneys  for  the  Eastern 
Cherokees  at  15  per  cent  of  the  amount 
of  item  2,  including  interest.  There- 
after, Congress  made  an  appropriation  to 
pay  the  original  decree  as  modified  (24 
Stat  at  L.  634,  664,  chap.  3912),  and 
the  accounting  officers  of  the  Treasury 
computed  the  interest  due  on  each  item, 
thereby  ascertaining  that  item  2  amounted 
to  almost  $5,000,000.  Finkelnburg  and 
his  associates,  the  attorneys  for  the 
Cherokee  Nation,  then  presented  to  the 
Acting  C6mmissioner  of  Indian  Affairs 
a  sworn  statement  of  their  services  under 
the  contract  of  January  16,  1903,  conform- 
ably to  the  requirements  of  Rev.  Stat.  | 
2104,  upon  which  statement  that  officer  and  q^ 
the  Acting  Secretary  of  the  Interior  deter-  g 
mined  and*certified  that  such  attorneys  had  * 
fully  complied  with  the  contract,  and  were 
entitled  to  the  compensation  therein  pro- 
vided, including  the  stipulated  percentage  of 
the  amount  recovered  on  item  2;  and,  upon 
the  presentation  of  that  certificate,  the 
officers  of  the  Treasury  Department  paid  to 
such  attorneys,  out  of  the  moneys  applicable 
to  the  several  items,  the  percentage  named 
in  the  contract,  and  deducted  the  same  from 
the  proceeds  of  the  several  items,  the  amount 
so  deducted  from  item  2  being  $147,527.0]. 
The  certification  and  payment,  in  so  far 
as  they  affected  that  item,  were  made  over 
the  objection  and  protest  of  the  Eastern 
Cherokees,  who  insisted  at  the  time  that 
no  fees  or  compensation  for  the  attorney* 
for  the  Cherokee  Nation  lawfully  could  be 
paid  out  of,  or  charged  against,  the  moneys 
arising  therefrom. 

Shortly  thereafter  the  Eastern  Cherokees 
filed  in  the  court  of  claims,  in  the  original 
cause,  a  supplemental  petition  wherein  they 
challenged  (a)  the  right  of  the  attorneys 
for  the  Cherokee  Nation  to  receive  any  fees 
or  compensation  out  of  the  moneys  re- 
covered on  item,  2,  and  (b)  the  authority 
of  the  officers  of  the  Treasury  Department  to 
make  any  payment  or  deduction  therefrom 
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by  reason  of  the  contract  between  the  Nation 
and  ita  attorneys,  and  alleged,  in  substance, 
that  the  decree  furnished  no  warrant  for 
any  such  payment  or  deduction;  that  the 
jurisdictional  acts  had  not  conferred  upon 
the  court  of  claims  any  power  to  hear  or 
determine  any  question  pertaining  to  the 
fees  of  the  attorneys  for  the  Nation; 
and  that  throughout  the  litigation  the 
Nation's  attorneys  had  contended  that 
the  amount  due  on  item  2  should  be 
awarded  and  paid  to  the  Nation  for  Its 
own  benefit,  to  the  exclusion  of  the  East- 
ern CUerokees,  save  as  most  of  them 
might,  as  members  of  it,  be  benefited  in- 
directly. The  prayer  of  the  petition  was 
that  the  court  would  pass  a  further  decree 
^  "construing  and  enforcing  its  former  de- 
g  crees"  in  such  manner  that  the  entire  pro- 
*  ceeds  of  item  2,*  less  the  fees  and  expenses 
theretofore  or  thereafter  allowed  by  the  court 
to  the  attorneys  for  the  Eastern  Gherokees, 
would  be  distributed  as  before  directed,  but 
without  any  payment  therefrom  to  the  at- 
torneys for  the  Cherokee  Nation,  or  any 
deduction  by  reason  of  any  such  payment. 
After  a  hearing  on  the  petition,  the  court 
of  claims  entered  a  decree  dismissing  *it 
for  the  reasons  assigned  in  the  following 
excerpts  from  the  opinion  of  that  court, 
delivered  by  Chief  Justice  Peelle  (46  Ct 
01.  104,  130,  131) : 

"The  litigation  was  over  a  fund  arising 
from  treaty  stipulations,  supposed  to  be  in 
the  Treasury  in  trust  for  the  parties  entitled 
thereto.  Surely  the  fund  which  was  the 
stake  in  controversy  should  bear  the  ex- 
pense, and  fuch  was  the  conclusion  of  this 
eourt  .  .  .  The  decree  elearly  recog- 
nized the  distinction  between  the  fees 
authorized  by  the  separate  acts.  That  is 
to  say,  the  fees  to  be  paid  to  the  attorneys 
for  the  Cherokee  Nation  under  the  first  act 
were  to  be  governed  by  the  contract  made  in 
accordance  therewith,  while  under  the 
second  act  the  court  was  authorized  to  fix 
the  fees  of  the  attorneys  for  the  Eastern 
Cherokees.  ...  It  was  not  until  after 
the  payment  of  the  money  under  said  con- 
tract that  the  Eastern  Cherokees  filed  their 
supplemental  petition  herein,  praying  the 
eourt  to  so  construe  its  decree  as  to  provide 
that  the  sum  of  $1,111,284.70  [with  inter- 
est] should  not  be  chargeable  with  the  fees 
of  the  attorneys  of  the  Cherokee  Nation. 
But  independent  of  their  delay,  such  con- 
struction would  not  only  be  contrary  to 
the  language  of  the  decree,  but  would,  in 
effect,  be  changing  the  decree  after  its  affir- 
mance by  the  Supreme  Court,  and,  too,  after 
the  contention  here  was  presented  there  and 
denied.  .  .  .  The  Cherokee  Nation  was 
the  proper  party  to  the  suit  under  both 
jurisdictional  acts,  and  it  had  contracted 
to  pay  its  attorneys,  with  the  approval  of 


the  Secretary  of  the  Interior,  in  strict  a^ 
cordance  with  the  law,  all  of  which  was 
recognized  by  the  eourt  and  sanctioned  and  oo 
provided^for  in  its  decree;  and  the  decree,* 
in  respect  to  the  payment  of  said  fees,  hav- 
ing been  afiSrmed  and  executed,  the  court  is 
not  at  liberty  to  modify  the  decree,  or  to 
construe  it  contrary  to  the  clear  import  of 
the  language  used." 

It  was  from  this  last  decree  that  the 
present  appeal  was  taken. 

We  pass  other  questions  discussed  in  the 
opinion  of  the  court  of  claims  and  elabo- 
rately argued  by  counsel,  and  come  directly 
to  consider  whether  further  controversy 
over  the  matter  presented  by  the  supple* 
mental  petition  was  foreclosed  by  the  orig- 
inal decree  and  the  proceedings  had  in  this 
court  on  the  prior  appeal,  because,  if  it  was, 
that  alone  requires  that  the  action  of  the 
court  of  claims  in  dismissing  the  petition 
be  affirmed. 

By  rendering  a  decree  on  item  2  in  favor 
of  the  Cherokee  Nation,  over  the  objection 
of  the  Eastern  Gherokees,  the  court  of 
claims  necessarily  recognized  the  Nation  as 
the  titular  claimant,  and  as  authorized 
to  prosecute  the  item  to  a  recovery,  even 
although  the  recovery  was  for  the  ultimate 
benefit  of  the  Eastern  Cherokees.  The  lat- 
ter so  understood  the  decree  and  accord- 
ingly repeated  their  objection  on  the  prior 
appeal,  but  this  court  sustained  the  action 
of  the  court  of  claims,  saying,  as  we  have 
seen:  "The  Cherokee  Nation,  as  such,  had 
no  interest  in  the  daim,  but  officially  repre* 
sented  the  Eastern  Cherokees.**  Of  courssy 
that  was  an  adjudication  of  the  contro> 
verted  question  whether,  in  view  of  ths 
treaties  and  eongressional  enactments  bear* 
ing  on  the  subject,  and  of  the  attituds 
of  the  Cherokee  Nation,  the  recovery  should 
be  in  its  name  or  in  that  of  the  Eastern 
Cherokees. 

When  the  court  of  claims  determined 
that  question  in  favor  of  the  Cherokes 
Nation,  and  also  that  the  recovery  should 
be  for  the  benefit  of  the  Eastern  Cherokees, 
the  question  naturally  arose,  whether  the 
attorneys  for  the  Nation  should  be  paid 
out  of  the  proceeds.  That  matter  was  dealt 
with  in  two  paragraphs  of  the  decree.  In  oo 
*one  it  was  directed,  in  respect  of  the  mon-  • 
eys  recovered  on  item  2,  "that  such  counsel 
fees  as  may  be  chargeable  against  the  same 
under  the  provisions  of  the  contract"  be- 
tween the  Cherokee  Nation  and  its  attor> 
neys  should  be  deducted  in  advance  of  ths 
distribution  among  the  Eastern  Cherokees^ 
and  in  the  other  that  "so  much  of  any* 
item  on  which  recoTery  was  had  "as  tlis 
Cherokee  Nation  shall  have  contracted  to 
pay  as  counsel  fees"  under  Rev.  Stat.  §| 
2103-2106  should  be  paid  by  the  Secretai;^ 
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of  the  Treasury  to  the  attomeje  entitled 
thereto,  upon  the  making  of  an  appropria- 
tion by  Congress  to  pay  the  decree.  In  this 
there  was  a  plain  recognition  of  the  senr* 
ices  rendered  by  the  Nation's  attorneys  in 
prosecuting  item  2  and  of  their  right  to  be 
compensated  out  of  the  moneys  recovered, 
the  amount  of  the  compensation  to  be  as  pro- 
Tided  in  their  contract  The  Eastern  Chero- 
kees  so  understood  the  decree  at  the  time, 
and  on  the  prior  appeal  challenged  it  as 
unwarrantably  charging  a  fund  recovered 
for  their  benefit  with  fees  for  the  Nation's 
attorneys.  This  court,  as  is  manifest  from 
its  opinion,  construed  the  decree  as  did 
the  Eastern  Cherokees,  and  affirmed  it  with 
that  construction.  And,  while  nothing  was 
said  about  the  power  of  the  court  of  claims 
to  provide  for  the  payment  of  the  Nation's 
attorneys  out  of  the  moneys  recovered,  the 
implication  of  the  opinion  was  that  the 
power  existed;  and,  of  course,  the  affirmance 
of  the  decree  wherein  the  power  was  ezer* 
oised  was  an  affirmance  of  the  power. 

Thus  it  is  apparent  that  the  decree  of  the 
oourt  of  claims,  as  affirmed  by  this  court, 
determined  every  question  bearing  upon  the 
right  of  the  attorneys  for  the  Cherokee 
Nation  to  have  their  fees  for  the  prose- 
eution  of  item  2  paid  out  of  the  proceeds 
thereof,  save  the  single  question  of  the 
amount  of  the  fees.  That  was  left  to  be 
determined  by  the  terms  of  the  contract 
and  the  certification  contemplated  by  Rev. 
0i8tat  §  2104.  It  is  not  charged  that  the 
JJ  amount  actually  paid  was  not  the  true 
*  amount  under*  the  terms  of  the  contract,  or 
that  it  was  not  duly  certified  under  §  2104, 
and  so  it  does  not  appear  that  the  payment 
was  not  in  accordance  with  the  decree  as 
eonstrued  on  the  prior  appeal. 

What  really  was  sought  by  the  supple- 
mental petition  was  a  modification  of  the 
decree  in  a  particular  wherein  it  had  been 
affirmed  by  this  court.  But  the  court  of 
elaims  was  without  power  to  grant  any 
such  relief,  for  it,  like  any  other  court 
whose  judgment  or  decree  has  been  reviewed 
by  this  court,  was  bound  to  give  effect  to 
the  rule  stated  in  Re  Sanford  Fork  &  Tool 
Co.  160  U.  S.  247,  255,  40  L.  ed.  414,  416, 
16  Sup.  Ct.  Rep.  291: 

"When  a  case  has  been  once  decided  by 
this  court  on  appeal,  and  remanded  to  the 
eircuit  court,  whatever  was  before  this 
eourt,  and  disposed  of  by  its  decree,  is  con- 
sidered as  finally  settled.  The  circuit  court 
is  bound  by  the  decree  as  the  law  of  the 
ease,  and  must  carry  it  into  execution,  ac- 
cording to  the  mandate.  That  oourt  cannot 
vary  it,  or  examine  it  for  any  other  pur- 
pose than  execution;  or  give  any  other  or 
further  relief;  or  review  it,  even  for  ap- 
parent error,  upon  any  matter  decided  on 


appeal;  or  intermeddle  with  it,  further  than 
to  settie  so  much  as  has  bem  rtmaaded." 
Decree  affirmed. 
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COUBTB    (§  899n--EBBOB  TO   STATE  COUBT 

—Review  op  Facts. 

1.  Exceptions  to  the  findings  of  fact  of 
a  referee,  or  to  his  refusal  to  find  facts  as 
requested,  cannot  be  considered  on  a  writ 
of  error  to  review  a  judgment  entered  upon 
the  facta  found. 

nff^'i.'JSJfTSS'  Rl^«'  c**^'  "^  CottPta  Cant. 
Dig.  If  IMS,  loeo;    Dec.  Dig.  |  f99.*J      ^ 

OoBPORA-noNS  (§1  657,  e61*)  -  Fobexgw- 

DOINO  BumWESS  IN   STAT»-VALIDrrT  OF 

2.  ^prohibition  against  suit  in  tha 
New  York  courts,  which  is  the  only  penalty 
prescribed  for  a  disregard  bj  a  fore&ii  oo^ 
poration  of  the  provisions  of  N.  yT  Laws 
1890,  chap.  663,1  |  16,  prohibiUng  the  doing 
of  local  business  by  a  foreign  corporation 
without  a  certificate  of  authority,  does  not 
make  the  contract  void,  but  it  remains 
valid  and  enforceable  by  suit  in  the  Fed- 
eral courts. 

[Bd.  Note.— For  other  eases,  see  Corporations. 
E!5*-c£i«iel?  2638-2543.  2562-2554.  2539.  XIM,  IB44, 
2648,  2688-2687 ;    Dec  Dig.  (8  867.  9SL*2 

CoNTBAOTs  (I  806*)— Bbeaoh  of  Build- 
ing CoNTBAOT— Expense  or  Comple- 
tion. 

3.  The  amount  necessarily  expended  by 
the  owner  to  complete  a  building  contract 
under  an  adjustment  by  the  architect,  after 
there  had  been  a  strike  and  cessation  of 
work  on  account  of  the  character  and  con- 
dition of  the  labor  furnished  by  the  con- 
tractor, should  be  credited  against  the  con- 
tract price,  where  the  contract  provides  thai 
under  such  circumstances  the  owner  shall 
have  full  authority  ''to  arbitrate  or  ad- 
just the  matter,"  and  that  the  contractor 
shall  make  good  the  loss,  to  be  fixed  by  the 
architect  or  by  arbitration. 

[Bd.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  SS  1528-1688;    Dec.  Dig.  |  808.*] 

[No.  137.] 
Argued  December  20,  1911.    Decided  June 

7,  1012. 

IN  ERROR  to  the  Circuit  Court  of  tho 
United  States  for  the  Southern  Distriol 
of  New  York  to  review  a  judgment  dis- 
missing the  complaint  in  an  action  by  a 
foreign  corporation  upon  a  contract  made 
by  it  in  that  state  without  a  certificate  of 
authority.  Reversed  and  remanded  with 
instructions  to  enter  judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Ford  TTpson  and  Wil- 
liam Forse  Scott  for  plaintiff  in  error. 

Mr.  William  W.  Niles  for  defendant  ia 
error. 
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•  *Mr.  Justice  Hughes  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error,  David  Lupton's 
Sons  Company,  a  Pennsylvania  corporation, 
was  engaged  in  the  business  of  manufac- 
turing and  installing  metal  window  frames 
and  sash.  Its  factory  was  in  Pennsylvania. 
In  1905  it  entered  into  a  contract  in  New 
York  with  the  defendant,  the  Automobile 
Club  of  America,  by  which  it  agreed  to  man- 
ufacture and  to  place  in  position  frames  and 
sash  for  the  defendant's  building,  to  be 
erected  in  the  city  of  New  York,  for  the  sum 
of  $10,344.  While  the  Lupton  Company 
was  putting  in  the  frames  a  strike  oc- 
curred, and  all  the  other  persons  employed 
by  the  defendant  in  the  construction  of  the 
building  stopped  work  on  account,  as  it  is 
found,  "of  the  character  and  condition  of 
labor"  employed  by  the  Lupton  Company, 
and  the  material  it  furnished,  of  which 
complaint  had  been  made  by  a  New  York 
labor  union.  After  various  negotiations, 
^  the  defendant — under  an  adjustment  by  the 
§  architect,  and  in  order  to  get  its  building 

*  constructed — employed  another  <»  concern  to 
complete  the  work  embraced  in  the  contract 
with  the  Lupton  Company.  The  latter  re- 
ceived, for  what  it  did,  $5,837.72;  the  de- 
fendant paid  for  the  completion  $3,790.76; 
and  if  this  were  credited  against  the  con- 
tract price  there  would  remain  a  balance 
of  $709.52. 

The  Lupton  Company,  insisting  that  it 
was  wrongfully  prevented  from  perform- 
ance, brought  this  suit  in  the  circuit  court 
of  the  United  States  to  recover  the  sum  of 
$5,000  as  the  damages  sustained  by  the 
alleged  breach.  The  defendant  pleaded 
several  defenses,  as  well  as  a  counterclaim 
for  damages  for  breach  by  the  plaintiff. 
Among  the  defenses  was  one  that  the  Lup- 
ton Company  could  not  maintain  this  action 
because  it  was  a  foreign  corporation  doing 
business  in  the  state  of  New  York  without 
a  certificate  of  authority,  in  violation  of  § 
15  of  the  general  corporation  law  of  that 
state.  Laws  of  1890,  chap.  563,  §  15;  Laws 
of  1892,  chap.  687,  §  15,  as  amended. 

Upon  written  stipulation  the  action  was 
referred  to  a  referee  to  hear  and  determine 
the  issues.  The  referee  reported  his  findings 
of  fact  and  conclusions  of  law,  holding  that 
the  contract  was  void  under  the  statute  and 
that  the  complaint  should  be  dismissed. 
Upon  the  plaintiff's  application,  the  report 
was  recommitted  in  order  that  further 
findings  might  be  proposed.  The  referee 
then  passed  on  numerous  requests  sub- 
mitted by  the  plaintiff,  and  on  the  filing 
of  his  supplemental  report,  which  left  un- 
changed the  original  conclusions  of  law, 
judgment  was  entered  for  the  defendant. 
The  Lupton  Company  brings  the  case  here 


on  writ  of  error  to  the  circuit  court,  upon 
the  ground  that  the  New  York  statute,  as 
applied  to  the  transaction  in  question,  was 
in  contravention  of  the  Constitution  of  the 
United  States,  as  an  unwarrantable  inter- 
ference with  interstate  commerce. 

As  the  trial  was  had  before  the  referee,  . 
pursuant  to  the  stipulation,  the  only  ques-  « 
tion  presented  here  is  whether«there  is  any  7 
error  of  law  in  the  judgment  rendered  by 
the  court  upon  the  facts  found  by  the 
referee.  The  findings  of  fact  are  conclusive 
in  this  court.  We  cannot  review  any  of  the 
exceptions  to  these  findings  or  to  the  re- 
fusal of  the  referee  to  find  facts  as  re- 
quested. Roberts  v.  Benjamin,  124  U.  S. 
64,  71,  74,  31  L.  ed.  334,  336,  337,  8  Sup. 
Ct.  Rep.  393;  Shipman  v.  Straitsville  Min. 
Co.  158  U.  S.  356,  361,  39  L.  ed.  1015,  1016, 
15  Sup.  Ct.  Rep.  886;  Chicago,  M.  &  St.  P. 
R.  Co.  v.  Clark,  178  U.  S.  353,  364,  44  L. 
ed.  1099,  1105j  20  Sup.  Ct.  Rep.  924;  Hecker 
V.  Fowler,  2  Wall.  123,  17  L.  ed.  759;  Bond 
V.  Dustin,  112  U.  S.  604,  28  L.  ed.  835,  5 
Sup.  Ct.  Rep.  296;  Paine  v.  Central  Ver- 
mont R.  Co.  118  U.  S.  152,  158,  30  L.  ed. 
193,  195,  6  Sup.  Ct.  Rep.  1019. 

Under  §  15  of  the  general  corporation 
law  of  the  state  of  New  York  a  foreign 
stock  corporation,  other  than  a  moneyed 
corporation,  is  prohibited  from  doing  busi- 
ness in  the  state  without  having  first  pro- 
cured from  the  secretary  of  state  a  cer- 
tificate that  it  has  complied  with  certain 
prescribed  conditions.  The  corporation  is 
required  ($  16)  to  file  with  the  secretary 
of  state  a  sworn  copy  of  its  charter  and  a 
statement  setting  forth  the  business  which 
it  proposes  to  carry  on  in  the  state;  to 
designate  its  principal  place  of  business 
within  the  state,  and  to  appoint  a  person 
upon  whom  legal  process  may  be  served. 
Wood  &  Selick  v.  Ball,  190  N.  Y.  217,  224, 
83  N.  E.  21.  Section  15  provides:  *'No 
foreign  stock  corporation  doing  business  in 
this  state  shall  maintain  any  action  in  this 
state  upon  any  contract  made  by  it  in  this 
state  unless,  prior  to  the  making  of  such 
contract,  it  shall  have  procured  such  cer- 
tificate." In  his  original  report,  the  referee 
found  that  the  Lupton  Company  was  doing 
business  in  the  state  of  New  York,  within 
the  meaning  of  the  statute,  without  a  cer- 
tificate of  authority;  and  after  the  report 
was  recommitted,  he  made  additional  find- 
ings with  respect  to  the  nature  of  its  busi* 
ness,  upon  which  the  plaintiff  in  error  bases 
its  contention  that  the  statute  has  been 
held  to  apply  to  transactions  in  interstate 
commerce  which  were  not  subject  to  the 
state's  interdiction.  It  is  not  necessary, 
however,  to  review  these  findings,  for  th« 
statute  has  received  a  construction  by  the 
highest  court  of   the  state  of  New   York 
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which  precludes  it,  in  any  aspect  of  the 
case,  from  heing  regarded  as  a  bar  to  the 
maintenance  of  this  action. 

The  referee's  ruling  that  the  contract  was 
void  was  based  upon  the  statement  in  the 
opinion  in  Wood  &  Selick  v.  Ball,  supra, 
that  "the  procuring  of  a  license  must  pre- 
cede the  transaction  of  business,  or  the  con- 
tracts of  the  corporation  are  not  lawful." 
But  in  Mahar  v.  Harrington  Park  Villa 
Sites,  204  N.  Y.  231,  —  L.R.A.(N.S.)  — , 
97  K.  E.  687,  the  court  of  appeals  of  New 
York  has  declared  that  a  contract  made  by 
a  foreign  corporation  doing  business  within 
the  state  without  certificate  of  authority  is 
not  absolutely  void;  that  the  only  penalty 
prescribed  by  the  general  corporation  law 
for  a  disregard  of  the  provisions  of  S  15 
is  a  disability  to  sue  upon  such  a  contract 
in  the  courts  of  New  York;  and  that  the 
contract  remains  yalid  and  effective  in  all 
other  respects. 

In  the  Mahar  Case,  the  action  was  brought 
to  recover  a  sum  deposited  under  a  contract 
made  in  New  York  with  the  defendant,  a 
foreign  corporation,  which  it  was  alleged 
was  transacting  business  in  the  state  with- 
out authority  at  the  time  the  contract  was 
made.  It  was  asserted,  in  support  of  the 
action,  that  the  contract  was  void,  and 
hence  that  there  was  a  failure  of  considera- 
tion. The  court  of  appeals  held  that  the 
complaint  did  not  state  a  cause  of  action. 
In  the  opinion  delivered  by  Willard  Bart' 
lett,  J.,  in  which  the  majority  of  the  court 
concurred,  it  is  said: 

"It  is  assumed  in  the  prevailing  opinion" 
(that  is,  the  opinion  below,  146  App.  Div. 
756,  131  N.  Y.  Supp.  614)  "that  this  court 
held  in  the  case  of  Wood  k  Selick  v.  Ball, 
190  N.  Y.  217,  83  N.  E.  21,  that  noncom- 
pliance with  the  requirements  of  that  sec- 
tion has  the  effect  of  rendering  any  con- 
tracts made  by  such  a  corporation  in  this 
state  absolutely  void.  Such  is  not  my 
I,  understanding  of  the  purport  of  that  de- 
ft cision.  The  only  proposition  decided  in  that 
•  ease  was  'that  compliance* with  §  15  of  the 
general  corporation  law  should  be  alleged 
and  proved  by  a  foreign  corporation  such 
as  the  plaintiff,  in  order  to  establish  a 
cause  of  action  in  the  courts  of  this  state.' 
•  .  .  The  only  penalty  which  the  gen- 
eral corporation  law  itself  prescribes  for  a 
disregard  of  the  provisions  of  this  section 
is  a  disability  to  sue  upon  such  a  contract 
in  the  courts  of  New  York.  "No  foreign 
stock  corporation  doing  business  in  this 
state  shall  maintain  any  action  in  this 
state  upon  any  contract  made  by  it  in  this 
state,  unless,  prior  to  the  making  of  such 
contract,  it  shall  have  procured  such  cer- 
tificate.' Consol.  Laws,  chap.  23,  §  15. 
This  prohibition  would  be  effective  to  pre- 


Ivent  the  appellant  from  suing  the  respond- 
ent upon  the  contract  alleged  in  the  com* 
plaint;  but  in  my  opinion  it  is  not  opera- 
tive to  wholly  invalidate  the  contract.     I 
think   that   the   penalty   imposed   upon   a 
foreign  stock  corporation  for  doing  business 
in   New   York,   without   the   certificate   of 
authority  required  by  §  16  of  the  general 
corporation    law   is   limited   to   that   thus 
prescribed  in  the  section  itself.    No  doubt 
the  legislature  could  have  gone  further  and 
declared  all  contracts  to  be  void  which  were 
made  by  a  foreign  stock  corporation  doing 
business  in  this  state  without  having  ob> 
tained  the  certificate;  but  it  has  not  dona 
so.    This  was  the  view  taken  in  J.  R.  Al« 
sing  Co.  V.  New  England  Quartz  &  Spar  Ck>. 
66   App.   Div.   473,   73   N.   Y.   Supp.   347, 
affirmed  in  174  N.  Y.  636,  66  N.  £.  1110, 
where  it  was  held  that  §  16  did  not  prevent 
a  foreign  stock  corporation  doing  businesa 
here   without   having   procured   the   neces- 
sary   certificate    from    recovering   upon    a 
counterclaim  growing  out  of  the  transaction 
upon  which  the  plaintiff  sued.   'The  defend- 
ant, having  been   brought  into  court,  and 
thus    made    to    defend,'    said    Mr.  Justice 
O'Brien  in  that  case,  'should  be  allowed, 
unless  there  is  a  distinct  provision  to  tha 
contrary,  not  only  to  defend,  but  also  to 
litigate,   any   question   arising  out  of   the 
transaction  that  has  been  made  the  basis  of  « 
the  plaintiff's  complaint.    There  is  no  such$ 
prohibitive* provision  in  this  statute,  and* 
therefore   the   obtaining   of  the   certificate 
would  not  be  a  prerequisite  to  a  recovery 
upon  the  counterclaim   in   question.'      (P. 
476.)     The  Supreme  Court  of  the  United 
States  has  distinctly  held  that  a  contract 
made  by  a  foreign  corporation  with  a  citi- 
zen of  another  state  is  not  necessarily  void 
because  the  corporation  had  not  complied 
with  the  laws  of  such  other  state,  imposing 
conditions  upon  it  as  a  prerequisite  to  the 
lawful  transaction  of  business  therein.     In 
Fritts  V.  Palmer,  132  U.  S.  282,  33  L.  ed. 
317,  10  Sup.  Ct.  Rep.  93,  a  tract  of  land  in 
Colorado  had  been  conveyed  to  a  Missouri 
corporation   in  disregard  of  constitutional 
and  statutory  provisions  which  prohibited 
a  foreign  corporation  from  purchasing  or 
holding  land  in  that  state  until  it  should 
acquire  the  right  to  do  business  therein  by 
fulfilling  certain  prescribed  conditions.  Here 
the  Missouri  corporation  had  unquestionably 
violated  the  laws  of  Colorado  when  it  pur- 
chased  the   property   without  having   pre- 
viously   designated    its    place    of   business 
and  an  agent,  as  required  by  the  Colorado 
statute.      The    only    penalty    which    that 
statute   provided,  however,   for   noncompli- 
ance with  these  provisions,  was  that  the 
officers,  agents,  and  stockholders  should  be 
personally  liable  on  any  contracts  of  sueh 
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foreign  corporation  u  might  be  in  default 
The  Supreme  Court  held  the  fair  implica- 
tion to  be  that,  in  the  judgment  of  the 
Colorado  legislature,  this  penalty  waa  ample 
to  effect  the  object  of  the  statute  prescribing 
the  terms  upon  which  foreign  corporations 
might  do  business  in  that  state;  and  hence 
the  judiciary  ought  not  to  inflict  the  ad- 
ditional and  harsh  penalty  of  forfeiting 
the  estate  which  had  been  conveyed  to  the 
Missouri  corporation.  In  other  words,  the 
eourt  refused  to  treat  the  conTeyance  as 
void,  notwithstanding  that  it  was  made  to 
a  corporation  which  was  forbidden  to  re- 
ceive it. 

"If  I  am  right  in  assuming  that  the  only 
infirmity  in  the  contract  mentioned  in  the 
A  complaint  is  the  disability  of  one  of  the 
^  parties  to  it,  namely,  the  foreign  corpora- 
*  tion,*to  sue  upon  It  in  the  courts  of  this 
state,  it  remains  a  valid  and  effective  in- 
strument in  all  other  respects." 

In  this  view,  despite  its  transaction  of 
business  without  authority,  the  foreign 
corporation  could  sue  upon  its  contracts  in 
any  court  of  competent  jurisdiction  other 
than  a  court  of  the  state  of  New  York. 
Accordingly,  it  was  held  by  the  court  of 
•rrors  and  appeals  of  New  Jersey  that  a 
suit  might  be  brought  by  the  corporation 
in  that  state  upon  a  contract  made  in  New 
York,  where  it  was  doing  business  without 
the  prescribed  certificate.  Alleghany  Co.  v. 
Allen,  69  N.  J.  L.  270,  50  Atl.  724.  The 
eourt  conceded  the  general  rule  both  in  New 
Jersey  and  New  York  to  be  that  a  contract 
void  by  the  law  of  the  state  where  made 
would  not  be  enforced  in  the  state  of  the 
forum.  But  it  was  held  that  the  New  York 
statute  did  not  in  terms  declare  the  contract 
void;  it  provided  that  no  such  action  should 
be  maintained  in  that  state* 

In  dismissing  the  writ  of  error  to  review 
that  judgment  (Allen  v.  Alleghany  Co.  106 
U.  S.  458,  465,  49  L.  ed.  551,  556,  25  Sup. 
Ct.  Rep.  311,  this  court  commented  upon  the 
decision  of  the  New  York  court  in  the  case 
of  the  Neuchatel  Asphalts  Co.  v.  New  York, 
155  N.  Y.  373,  49  N.  E.  1043,  which  rose 
under  the  statute  in  an  earlier  form,  the 
section  (15)  of  the  general  corporation 
law  then  providing  that  the  foreign  corpo- 
ration should  not  maintain  "any  action  in 
this  state  upon  any  contract  made  by  it  in 
this  state  until  it  shall  have  procured  such 
certificate."  This  court  said:  "The  court 
of  appeals  in  that  case  held  that  the  pur- 
pose of  the  act  was  not  to  avoid  contracts, 
but  to  provide  effective  supervision  and  con- 
trol of  the  business  carried  on  by  foreign 
corporations;  that  no  penalty  for  non- 
compliance was  provided,  except  the  sus- 
pension of  ci^il  remedies  in  that  state,  and 
none  others  would  be  implied.     This  cor- 


responds with  our  rulings  upon  similar 
questions.  Fritts  v.  Palmer,  132  U.  S.  282, 
83  L.  ed.  817,  10  Sup.  Ct.  Rep.  93.*' 

It  must  follow,  upon  the  similar  construc- 
tion of  §  15,  as  it  read  at  the  time  of  theo 
transaction  in  question,  that*  the  Lupton  ? 
Company,  whether  or  not  it  was  doing  a 
local  business  in  New  York,  had  the  right 
to  bring  this  suit  in  the  Federal  court.  The 
state  could  not  prescribe  the  qualifications 
of  suitors  in  the  courts  of  the  United  States* 
and  could  not  deprive  of  their  privileges 
those  who  were  entitled  under  the  Con- 
stitution and  laws  of  the  United  States  to 
resort  to  the  Federal  courts  for  the  en- 
forcement of  a  valid  contract.  Union  Bank 
V.  Vaiden,  18  How.  503,  507,  15  L.  ed.  472, 
474;  Hyde  v.  Stone,  20  How.  170,  175,  15 
L.  ed.  874,  875;  Cowles  v.  Mercer  County,  7 
Wall.  118,  122,  19  L.  ed.  86,  87;  Home  Ins. 
Co.  V.  Morse,  20  Wall.  445,  22  L.  ed.  365; 
Barron  v.  Bumside,  121  U.  S.  186,  30  L.  ecL 
915,  1  Inters.  Com.  Rep.  295,  7  Sup.  Ot.  Rep. 
931;  Lawrence  v.  Nelson,  143  U.  S.  215,  86 
L.  ed.  130,  12  Sup.  Ct.  Rep.  440;  Re  iyier» 
149  U.  S.  164,  189,  37  L.  ed.  689,  697,  IS 
Sup.  Ct.  Rep.  785 ;  Barrow  S.  S.  Cb.  v.  Kane, 
170  U.  S.  100,  111,  42  L.  ed.  964,  968, 
18  Sup.  Ct.  Rep.  626.  The  state  in  tha 
statute  before  us  made  no  such  attempt. 
The  only  penalty  it  imposed,  to  quote  again 
from  the  Mahar  Case,  was  a  disability  to 
sue  "in  the  courts  of  New  York."  Beforo 
this  decision  of  the  state  court,  the  circuit 
court  of  appeals  for  the  second  circuit 
reached  the  same  conclusion  as  to  the  mean- 
ing of  the  statute,  and  upheld  the  right  of 
the  foreign  corporation  to  sue  in  the  Fed* 
eral  court.  Johnson  v.  New  York  Brewer- 
ies Co.  101  C.  C.  A.  639,  178  Fed.  518. 
The  court  below  erred  in  dismissing  tbo 
complaint. 

With  respect  to  the  facts  going  to  tho 
merits  of  the  claim  of  the  Lupton  Company, 
the  referee  made  numerous  findings  which  it 
is  not  necessary  to  set  forth  or  to  review  at 
length.  The  contract  provided  that  "in 
the  event  of  any  strike  or  cessation  of  work^ 
caused  by  character  or  condition  of  labor 
employed  or  material  furnished,"  the  owner 
should  have  full  authority  "to  arbitrate  or 
adjust  the  matter,''  and  the  contractor 
should  make  good  the  loss,  to  be  fixed  l^ 
the  architect  or  by  arbitration.  This  clause 
was  evidently  inserted  to  meet  the  sort  of 
difficulty  which  actually  arose.  The  referee 
found,  as  has  been  stated,  that  it  was  "on 
account  of  the  character  and  condition  of  ^ 
labor  employed  by  the  plaintiff  and  tiiog 
material  furnished  *by  it"  that  the  strika* 
took  place  and  all  the  other  persons  em- 
ployed on  the  building  stopped  work.  It 
was  also  found  that  to  complete  the  contract 
the  defendant  necessarily  expended  the  sum 
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of  $3,796.76.  Thii  wu  done  nnder  an  ad- 
joBtment  bj  th«  areliitect>  and  upon  the 
findingB  the  defendant  was  properly  allowed 
a  credit  for  the  amount  thus  paid.  There 
remained  due  to  the  plaintiff  the  sum  of 
$709.52,  for  which  it  waa  entitled  to  judg^ 
ment  with  interest. 

Judgment  reversed  and  the  cause  re- 
manded to  the  District  Court  with  instruc- 
tions to  enter  judgment  in  favor  of  the 
plaintiff  for  $709.52,  with  interest  from  the 
date  of  the  commencement  of  the  action. 


dS  U.  S.  601.) 
MARION  W.  SAVAGE,  Appt., 

V. 

WILLIAM  J.  JONES,  Jr.,  State  Chemist 
of  the  State  of  Indiana. 

CouBTS  (§  385*)— Appeal  from  Circuit 
Court  —  Federal  Question— "Claimed 
TO  BE  in  Contravention  op  the  Con- 
stitution OF  THS  United  Statkb." 

1.  A  suit  to  enjoin  a  state  official  from 
enforcing  the  provisions  of  a  registration 
and  inspection  law  is  one  in  which  the  law 
of  a  state  is  claimed  to  be  in  contravention 
of  the  Constitution  of  the  United  States, 
within  the  meaning  of  the  act  of  March  3, 
1891  (26  Stat,  at  L.  827,  chap.  517,  U.  S. 
Oomp.  Stat.  1901,  p.  549),  |  6,  so  as  to 
permit  a  direct  appeal  to  the  Federal  Su- 
preme Court  from  a  decree  of  a  cirenit 
court,  sustaining  a  general  demurrer  to  the 
bill  for  want  of  equity,  where  such  bill,  al- 
though averring  that  complainant's  product 
is  not  comprehended  by  the  statute,  prop- 
erly interpreted,  also  alleges  that  the  de- 
fendant, who  was  authorized  to  enforce  the 
statute,  had  construed  it  to  be  applicable 
to  such  product,  and  challenges  the  con- 
stitutionality of  the  statute  as  so  con- 
strued. 

rEd.  Note.~Por  other  eases,  see  Courts,  Gent. 
Dig.  SS  1022-1026,  1031;    Dec  Dlf.  9  8S6.*1 

Constitutional  Law  (|  42*)— Statutes 
—Who  Mat  Assail  vauditt. 

2.  The  reduction  in  the  interstate  sales 
of  a  nonresident  manufacturer  by  reason  of 
a  state  registration  and  inspection  law  af- 
fecting the  right  of  the  importing  pur- 
chasers to  sell  in  the  original  packages, 
which  result  he  can  avoid  only  by  com- 
pliance with  the  statute,  gives  him  a  stand- 
ing to  challenge  the  validity  of  such  act  as 
an  unconstitutional  regulation  of  interstate 
commerce. 

[Ed.  Note.— For  other  eases,  see  Constitutional 
Law.  Cent.  Dig.  99  88.  40 ;    Dec.  Dig.  9  48.*] 

CoMHEBCB  (I  SO*)-— State  Regulation— 
Inspection  Laws. 

3.  The  prohibition  against  sales  by  im- 
porting purchasers  of  concentrated  commer- 
cial feeding  stuffs  in  the  original  packages, 
which  is  made  by  Ind.  Acts  1907,  cnap,  206, 
unless  there  be  compliance  with  its  require- 
ments as  to  inspection  and  analysis,  and 
the  disclosure  of  the  ingredients,  including 
the  minimum  percentage  of  crude  fat  and 
crude  protein,  and  the  maximum  percentage 
of  crude  fiber,  and  its  incidental  provisions 
for  the  filing  of  a  certificate,  for  registra- 


tion, and  for  labels  and  stamps,  is  a  proper 
exercise  of  the  police  power  of  the  state, 
and  not  an  unconstitutional  regulation  of 
interstate  commerce. 

fEd.   Note.— For   other   cases,    see'  Conmierce, 
Dec.  Dig.  9  60.«] 

Commerce   (|  61*)— State  Bequlation— 

Inspection  Chaege. 

4.  An  inspection  charge  of  80  cents  per 
hundred  for  stamps  to  be  affixed  to 
packages  of  concentrated  commercial  feed- 
ing stuffs,  made  by  Ind.  Laws  1907,  chap. 
206,  is  not  on  its  face  so  unreasonably 
in  excess  of  the  cost  of  analysis,  sala- 
ries of  officials,  and  other  necessary  ex- 
penses, as  to  invalidate  the  statute,  when 
applied  to  sales  by  importers  in  the  original 
packages,  as  a  disguised  revenue  measure. 
[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  If  48,  49.  S2,  68 ;    Dec.  Dig.  |  51.«] 

Commerce  (§  $•) —Conflicting  State 
AND  Federal  Regulations  -*  Inspec- 
tion. 

6.  Congress  did  not,  by  the  passage  of 
the  food  and  drugs  act  of  June  30,  1906 
(34  Stat,  at  L.  768,  chap.  3915,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1354),  for  the  preven- 
tion of  adulteration  and  misbranding  of 
foods  and  drugs  when  the  subject  of  inter- 
state commerce,  preclude  the  enactment  of 
Ind.  Acts  of  1907,  chap.  206,  prohibiting 
sales  of  concentrated  commercial  feeding 
stuffs  in  the  original  packages  unless  there 
be  compliance  with  its  requirements  as  to 
inspection  and  analysis  and  the  disclosure 
of  the  ingredients,  including  the  minimum 
percentage  of  crude  fat  and  crude  protein, 
and  the  maximum  percentage  of  crude  fiber, 
and  with  its  incidental  provisions  for  the 
filing  of  a  certificate,  for  registration,  and 
for  labels  and  stamps. 

[Bd.    Note.— For   otber   cases,    see   Conmierce, 
Cent.  Dig.  8  S;   Dec.  Dig.  fi  8.*] 

[No.  68.] 

Argued  January  18,  1912.     Decided  June 

7,  1912. 

APPEAL  from  the  Circuit  Court  of  tha 
United  States  for  the  IMstriot  of  In- 
diana to  review  a  decree  sustaining  a  de- 
murrer to  a  bill  to  restrain  the  enforcement 
of  a  state  inspection  law.    Affirmed. 

Statement  by  Mr.  Justice  Hughes:  § 

*This  is  an  appeal  from  a  decree  of  the* 
drcuit  court,  sustaining  a  demurrer  to  tha 
bill  for  want  of  equity.  The  suit  was 
brought  by  Marion  W.  Savage,  a  citizen  of 
Minnesota,  to  restrain  the  defendant,  the 
state  chemist  of  Indiana,  from  taking  pro- 
ceedings to  enforce  an  act  of  the  general 
assembly  of  that  state  (Acts  1907,  chapter 
206)  as  applied  to  the  sales  of  the  complain- 
ant's  product,  a  preparation  for  domestie 
animals  known  as  "International  Stook 
Food."   The  act  is  set  forth  in  the  margin,  t 


tActs  1907,  Chapter  206,  Page  354,  Indiana. 

An  Act  to  Provide  for  the  Inspection  and 

Analysis  of,  and  to  Regulate  the  Sale  of. 


*Fer  other  oases  see  same  topic  A  8  numbbb  In  Dec.  A  Am.  Digs.  ISO?  to  date,  St  Rep'r  Indexes 
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*  The  bill  alleges  tbat  the  complainant  has 
§lor  many  years  been  engaged  in  Minnesota 
]f  in  the  manufacture  of  *medicinal  prepara- 
tions, one  of  which  is  called  "International 

o  Stock  Food/'  and  is  sold  in  every  state  in 
iPthe  Union  as* well  as  in  many  foreign 
^countries;  that  he  has  inyested  large 
o  amounts  of  money  in  building  up  a  lucra- 

*  tive  trade  in* Indiana  among  the  retail 
00  druggists,  many  hundreds  of  whom  were 
2  "buying,   carrying   in   stock,   and   retailing 

*  to  •the  public''  the  complainant's  prepara- 
tions; that  the  complainant's  gross  annual 
sales  in  Indiana  amount  to  many  thousands 
of  dollars;  that  the  "International  Stock 
Food"  possesses  effective  curative  proper- 
ties for  various  diseases  of  domestic  ani- 
mals, and  is  composed  of  medicinal  roots, 


herbs,  seeds,  and  barks,  eombined  by  a  secret 
formula  of  great  value;  and  that  the  dis- 
closure to  his  competitors  of  the  proportion 
of  the  ingredients  and  the  manner  of  com« 
bination  would  seriously  injure  his  busi* 
ness;  that  the  commercial  designation  "In- 
ternational Stock  Food"  is  not  used  by  the 
complainant  as  descriptive  of  feed  of  any 
kind,  and  is  not  so  understood  by  retail 
druggists  and  purchasers,  but  is  well  known  a 
to  the  public  as  a  trade  name  of  a  medicine  m» 
for  domestic  animals,  protected  undef^trade-  * 
marks  in  the  United  States;  that  on  in- 
vestigations made  by  the  United  States  In- 
ternal Revenue  Department  it  was  deter- 
mined that  the  preparation  was  not  feeding 
stuff  nor  a  condimental  stock  food,  but  was 
a   proprietary   or   patent  medicine  within 


Concentrated  Commercial  Feeding  Stuff 
in  the  State  of  Indiana;  to  Prohibit  the 
Sale  of  Fraudulent  or  Adulterated  Con- 
centrated Commercial  Feeding  Stuffs;  to 
Define  the  Term  "Concentrated  Commer- 
cial Feeding  Stuffs;"  to  Provide  for  Guar- 
anties of  the  Ingredients  of  Concentrated 
Commercial  Feeding  Stuffs;  for  the  AfiSx- 
ing  of  Labels  and  Stamps  to  the  Pack- 
ages Thereof,  as  Evidence  of  the  Guaranty 
and  Inspection  Thereof;  to  Provide  for 
the  Collection  of  an  Inspection  Fee  from 
the  Manufacturers  of  or  Dealers  in  Con- 
centrated Commercial  Feeding  Stuffs;  to 
Fix  Penalties  for  the  Violation  of  the 
Provisions  of  This  Act,  and  to  Author- 
ize the  Expenditure  of  the  Funds  Derived 
from  the  Inspection  Fees. 


Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Indiana,  that  be- 
fore any  concentrated  commercial  feeding 
stuff  is  sold,  offered  or  exposed  for  sale  in 
Indiana,  the  manufacturer,  importer,  deal- 
er, agent,  or  person  who  causes  it  to  be  sold 
or  offered  for  sale,  by  sample  or  otherwise, 
within  this  state,  shall  file  with  the  state 
chemist  of  Indiana  at  the  Indiana  Agricul- 
tural Experiment  Station,  Purdue  Univer- 
sity, a  statement  that  he  desires  to  offer 
such  concentrated  commercial  feeding  stuff 
for  sale  in  this  state,  and  also  a  certificate, 
the  execution  of  which  shall  be  sworn  to 
before  a  notary  public  or  other  proper  of- 
ficial, for  registration,  stating  the  name  of 
the  manufacturer,  the  location  of  the  prin- 
cipal ofiice  of  the  manufacturer,  the  name, 
brand,  or  trademark  under  which  the  con- 
centrated commercial  feeding  stuff  will  be 
sold,  the  ingredients  from  which  the  con- 
centrated commercial  feeding  stuff  is  com- 
pounded, and  the  minimum  percentage  of 
crude  fat  or  crude  protein,  allowing  1  per 
cent  of  nitrogen  to  equal  6.25  per  cent  of 
protein,  and  the  maximum  percentage  of 
crude  fiber  which  the  manufacturer  or  per- 
son offering  the  concentrated  commercial 
feeding  stuff  for  sale  guarantees  it  to  con- 
tain; these  constituents  to  be  determined 
bj  the  methods  recommended  by  the  asso- 


ciation of  ofiicial  agricultural  chemists  of 
the  United  States. 

Sec.  2.  Any  person,  company,  corporation, 
or  agent  that  shall  sell  or  offer,  or  expose 
for  sale,  any  concentrated  commercial  feed- 
ing stuff  in  this  state,  shall  affix,  or  causs 
to  be  affixed,  to  every  package  or  sample  of 
such  concentrated  commercial  feeding  stuff, 
in  a  conspicuous  place  on  the  outside  there- 
of, a  tag  or  label  which  shall  be  accepted  as 
a  guaranty  of  the  manufacturer,  importer, 
dealer,  or  agent,  and  which  shall  have  plain- 
ly printed  thereon  in  the  English  language, 
tne  number  of  net  pounds  of  concentrated 
commercial  feeding  stuff  in  the  package,  the 
name,  brand,  or  trademark  under  which  the 
concentrated  commercial  feeding  stuff  is 
sold,  the  name  of  the  manufacturer,  the  lo- 
cation of  the  principal  office  of  the  manu- 
facturer, and  the  guaranteed  analysis,  stat- 
ing the  minimum  percentage  of  crude  fat 
and  crude  protein,  determined  as  described 
in  §  I,  and  the  ingredients  from  which  the 
concentrated  commercial  feeding  stuff  is 
compounded.  For  each  100  pounds,  or  frao- 
tion  thereof,  the  person,  company,  corpora- 
tion, or  agent,  shall  also  affix  a  stamp  pur- 
chased from  the  state  chemist,  showing  that 
the  concentrated  commercial  feeding  stuff 
has  been  registered  as  required  by  §  1  of 
this  act,  and  that  the  inspection  tax  has 
been  paid.  When  concentrated  commercial 
feeding  stuff  is  sold  in  bulk  a  tag,  as  here- 
inbefore described,  and  a  state  chemist 
stamp,  shall  be  delivered  to  the  consumer 
with  each  100  pounds,  or  fraction  thereof: 
Provided,  That  for  wheat  bran  a  special 
stamp  covering  50  pounds  shall  be  issued 
on  request,  and  one  such  stamp,  attached 
to  the  tag  hereinbefore  mentioned,  shall  be 
delivered  to  the  purchaser  with  each  50 
pounds  or  fraction  thereof. 

Sec.  3.  The  state  chemist  shall  register 
the  facts  set  forth  in  the  certificate  required 
by  §  1  of  this  act  in  a  permanent  record, 
and  shall  furnish  stamps  or  labels  showing 
the  registration  of  such  certificate  to  manu- 
facturers or  agents  desiring  to  sell  the  con- 
centrated conunercial  feeding  stuff  so  regis- 
tered, at  such  times  and  in  such  numbers 
as  the  manufacturers  or  agents  may  desires 
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the  meaning  of  the  revenue  lawe  of  1863  and 
1808;  and  that  lubsequent  to  the  enact- 
ment by  Congress  of  the  food  and  drugs 
act  of  1906  [34  Stal  at  L.  768,  chap.  3916, 
U.  S.  Comp.  Stat  Supp.  1911,  p.  1354],  the 
administrative  officers  of  the  United  States 
government  duly  determined  that  it  was  a 
medicine,  and  not  a  food,  within  the  mean- 
ing of  that  act. 

The  bill  then  avers  the  passage  of  the 
act  above  mentioned  by  the  legislature  of 
Indiana,  and  sets  forth  the  provisions  of 
§§  1,  2,  8,  9,  and  11.  It  is  alleged  that  the 
defendant,  the  state  chemist  of  Indiana,  is 
asserting  that  the  complainant's  manufac- 
ture is  one  of  the  concentrated  commercial 
feeding  stuffs  covered  by  the  act,  and  that 
it  is  the  duty  of  the  complainant  to  comply 


with  its  provisions  with  reference  to  its 
sale  in  Indiana,  "and  has  stated  and  de« 
elared  to  your  orator*  and  now  threatensy 
that  unless  your  orator  has  attached  in  a 
conspicuous  place  on  the  outside  of  each 
package  of  your  orator's  said  medicinal 
preparation  offered  for  sale  within  the  state 
of  Indiana,  a  printed  statement,  clear  and 
truthful,  certifying,  among  other  things, 
the  name  of  the  manufacturer  and  shipper, 
the  place  of  manufacture,  the  place  of  busi- 
ness, and  chemical  analysis,  stating  the  per- 
centage of  erude  protein,  crude  fat,  and 
crude  fiber  contained  in  said  preparation, 
and  have  all  its  constituents  determined  by 
the  methods  adopted  by  the  session  of  offi,- 
cial  agricultural  chemists,  and  shall  also 
state  upon  said  package  the  names  of  each 


Provided,  That  the  state  chemist  shall  not 
be  required  to  sell  stamps  or  labels  in  less 
amount  than  to  the  value  of  five  dollars 
($5)  or  multiples  of  five  dollars  for  any 
one  concentrated  commercial  feeding  stuff: 
Provided  further,  That  the  state  chemist 
shall  not  be  required  to  register  any  cer- 
tificate unless  accompanied  by  an  order  and 
fees  for  stamps  or  labels  to  the  value  of 
five  dollars  ($5)  or  some  multiple  of  five 
dollars:  Provided  further.  That  such 
stamps  or  labels  shall  be  printed  in  such 
form  as  the  state  chemist  may  prescribe: 
Provided  further,  That  such  stamps  or 
labels  shall  be  good  until  used. 

Sec  4.  On  or  before  January  3l8t  of  each 
year,  each  and  every  manufacturer,  im- 
porter, dealer,  agent,  or  person,  who  causes 
any  concentrated  commercial  feeding  stuff 
to  be  sold  or  offered  or  exposed  for  sale  in 
the  state  of  Indiana  shall  file  with  the  state 
chemist  of  Indiana  a  sworn  statement,  giv- 
ing the  number  of  net  pounds  of  each  brand 
of  concentrated  commercial  feeding  stuff  he 
has  sold  or  caused  to  be  offered  for  sale  in  the 
state  for  the  previous  year,  ending  Decem- 
ber 31st:  Provided,  That  when  the  manu- 
facturer, jobber,  or  importer  of  any  con- 
centrated commercial  feeding  stuff  shall 
have  filed  the  statement  aforesaid,  any  per- 
son acting  as  agent  for  said  manufacturer, 
importer,  or  jobber  shall  not  be  required 
to  file  such  statement. 

Sec.  5.  For  the  expense  incurred  in  regis- 
tering, inspecting,  and  analyzing  concen- 
trated commercial  feeding  stuffs,  the  state 
chemist  shall  receive  for  stamps  or  labels 
furnished  ^1  per  hundred:  Provided,  That 
for  wheat  bran  a  special  stamp  as  re- 
quired by  §  2  of  this  act  shall  be  furnished 
at  50  cents  per  hundred.  The  money 
for  said  stamps,  or  labels,  shall  be  for- 
warded to  the  said  state  chemist,  who  shall 
Say  all  such  fees  received  by  him  to  the 
irector  of  the  Indiana  Agricultural  Ex- 
periment Station,  Purdue  University,  by 
whom  they  shall  be  paid  into  the  treasury 
of  said  Indiana  Agricultural  Experiment 
Station,  the  board  of  control  of  which  shall 
expend  the  same,  on  proper  vouchers  to 
be  filed  with  the  auditor  of  state  in  meet- 


ing all  necessary  expenses  in  carrying  out 
the  provisions  of  this  act,  including  the 
employment  of  inspectors,  chemists,  ex* 
penses  in  procuring  samples,  printing  bul* 
letins  giving  results  of  the  woric  of  feeding* 
stuff  inspection,  as  provided  for  b^  this  a<S, 
and  for  any  other  expenses  of  said  Indiana 
Agricultural  Experiment  Station  as  au- 
thorized by  law.  The  director  of  said  ez* 
periment  station  shall  make  to  the  gov- 
ernor, on  or  before  February  15th  of  each 
year,  a  classified  report  showing  the  total 
receipts  and  expenditures  of  all  fees  re- 
ceived under  the  provisions  of  this  act. 

Sec.  6.  Any  person,  company,  corporation, 
or  agent  that  shall  offer  for  sale,  sell,  or 
expose  for  sale  any  package  or  sample,  or 
any  quantity  of  any  concentrated  commer* 
cial  feeding  stuff  which  has  not  becai  regis- 
tered with  the  state  chemist  as  required  by 
§  1  of  this  act,  or  which  does  not  have 
affixed  to  it  the  tag  and  stamp  required 
by  §  2  of  this  act,  or  which  is  found  by  an 
analysis  made  by  or  under  the  direction  of 
the  state  chemist  to  contain  a  smaller  pez^ 
eentage  of  crude  fat  or  crude  protein  than 
the  minimum  guaranty,  or  which  shall  be 
labeled  with  a  false  or  inaccurate  guaranty, 
or  who  shall  adulterate  any  concentrated 
commercial  feeding  stuff  with  foreign  min- 
eral matter  or  other  foreign  substance,  such 
as  rice  hulls,  chaff,  mill  sweepings,  peanut 
shells,  com  bran,  comcorb  meal,  oat  hulls, 
oat  clippings,  or  other  materials  of  less  or 
of  little  or  no  feeding  value,  without  plainly 
stating  on  the  label  hereinbefore  describeo, 
the  kind  and  amount  of  such  mixture,  or 
who  shall  adulterate  with  any  substance 
injurious  to  the  health  of  domestic  animals, 
or  who  shall  alter  the  stamp,  tag,  or  label 
of  the  state  chemist,  or  shall  use  the  name 
and  title  of  the  state  chemist  on  a  stmnp, 
tag,  or  label  not  furnished  by  the  state 
chemist,  or  shall  use  the  stamp,  tag,  or 
label  of  the  state  chemist  the  second  time, 
or  shall  refuse  or  fail  to  make  the  sworn 
statement  required  by  S  4  of  this  act,  shall 
be  deemed  guilty  of  a  misdemeanor,  p.nd  on 
conviction  thereof  shall  be  fined  in  the  sum 
of  $50  for  the  first  offense,  and  in  the  sum 
of  $100  for  each  subsequent  offense*    In  all 
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iogredient  of  wlilcli  sidd  preparation  ii  eom« 
posed,  he  will  cause  the  arrest  and  prose- 
cution of  every  person  dealing  or  trading 
in  the  medicinal  preparation  of  your  orator 
Q  within  the   state  of  Indiana.''     That   the 
2  defendant  has  sent,  or  caused  to  be  sent, 
*  broadcast*  throughout  the  state  of  Indiana 
to  dealers  and  others  who  are  customers, 
directly  or  indirectly,  of  complainant,  many 
thousand    circular    letters    warning    them 
against  the  sale  of  said  preparation,  and 
threatening   that   prosecution    will    be    in- 
stituted against  all  persons  engaged  in  the 
sale  thereof,  unless  and  until  the  complain- 
ant shall  have  complied  with  the  provisions 
of  said  act. 
It  is  also  alleged  that  the  sales  made  by 


the  eomplabiaiit  ''in  tha  state  of  Indiana  are 
made  at  the  city  of  Minneapolis,  state  of 
Minnesota,  to  be  delivered  free  on  board  of 
cars  at  Minneapolis,  Minnesota,  and  de* 
livered  to  purchasers  and  consumers  within 
the  state  of  Indiana  in  the  original  un« 
broken  packages,  freight  being  paid  thereon 
by  the  consumers  and  purchasers."  That 
unless  restrained  the  defendant  will  oon« 
tinue  to  annoy  and  intimidate  the  numer* 
ous  persons  engaged  in  selling  the  prepara* 
tion  in  Indiana,  by  threats  of  criminal  prose* 
eution,  and  will  report  to  the  various  prose- 
euting  attorneys  of  the  state  the  sales  that 
may  come  to  his  notice,  and  instigate 
prosecutions  of  the  sellers  as  violator* 
of   the   statute,   thereby    obstructing    the 


litigation  arising  from  the  purchase  or  sale 
of  any  concentrated  commercial  feeding 
stuff  in  which  the  composition  of  the  same 
may  be  involved  a  certified  copy  of  the  of- 
ficial analysis,  signed  by  the  state  chemist, 
shall  be  accepted  as  prima  facie  evidence 
of  the  composition  of  such  concentrated 
oommercial  feeding  stuff:  Provided,  That 
nothing  in  this  act  shall  be  construed  to  re- 
strict or  prohibit  the  sale  of  concentrated 
eommercial  feeding  stuff  in  bulk  to  each 
other  by  importers,  manufacturers,  or  ma- 
nipulators who  mix  concentrated  commer- 
cial feeding  stuff  for  sale,  or  as  preventing 
the  free,  unrestricted  shipment  of  these 
articles  in  bulk  to  manufacturers  or  manip- 
ulators who  mix  concentrated  commercial 
feeding  stuff  for  sale,  or  to  prevent  the 
state  chemist,  or  the  Indiana  Agricultural 
Bxperiment  Station,  or  anv  person  or  per- 
sons deputized  by  said  state  chemist,  mak- 
ing experiments  with  concentrated  commer- 
cial feeding  stuffs  for  the  advancement  of 
the  science  of  agriculture. 

Sec.  7.  The  state  chemist  or  any  person 
by  him  deputized  is  hereby  empowered  to 
procure  from  any  lot,  parcel,  or  package 
of  any  concentrated  commercial  feeding 
■tuff  offered  for  sale  or  found  in  Indiana  a 
quantity  of  concentrated  commercial  feed- 
ing stuff  not  to  exceed  2  pounds:  Provided, 
That  such  sample  shall  be  drawn  during 
reasonable  business  hours,  or  in  the  pres- 
ence of  the  owner  of  the  concentrated  com- 
mercial feeding  stuff,  or  of  some  person 
claiming  to  represent  the  owner. 

Sec.  8.  Any  person  who  shall  prevent  or 
strive  to  prevent  the  state  chemist,  or  any 
person  deputized  by  the  state  chemist,  from 
inspecting  and  obtaining  samples  of  con- 
centrated commercial  feeding  stuff,  as  pro- 
vided in  this  act,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  there- 
of shall  be  fined  in  the  sum  of  $50  for  the 
first  offense,  and  in  the  sum  of  $100  for 
each  subsequent  offense. 

Sec.  9.  The  state  chemist  is  hereby  em- 
powered to  ptescribe  and  enforce  such  rules 
and  regulations  relating  to  concentrated 
commercial  feeding  stuff  as  he  may  deem 
necessary  to  carry  into  effect  the  full  in- 
tent and  meaning  of  this  act,  and  to  refi^ 


the  registration  of  any  feeding  stuff  under 
a  name  which  would  be  misleading  as  to 
the  materials  of  which  it  is  made,  or  when 
the  percentage  of  crude  fiber  is  above  or 
the  percentage  of  crude  fat  or  crude  protein 
below  the  standards  adopted  for  concen* 
trated  commercial  feeding  stuffs.  The  state 
chemist  is  further  empowered  to  refuse  to 
issue  stamps  or  labels  to  any  manufacturer, 
importer,  dealer,  agent,  or  person  who  shall 
sell  or  offer  or  expose  for  sale  any  concen- 
trated commercial  feeding  stuff  in  this 
state,  and  refuse  to  submit  the  sworn  state* 
ment  required  by  §  4  of  this  act. 

Sec.  10.  It  shall  be  the  duty  of  every 
prosecuting  attorney  to  whom  the  state 
chemist  shall  report  any  violation  of  thie 
act  to  cause  proceedings  to  be  commenced 
against  the  person  or  persons  so  violating 
the  act,  and  the  same  prosecuted  in  the 
manner  required  by  law. 

Sec.  11.  The  term  "concentrated  commer* 
cial  feeding  stuff,"  as  used  in  this  act,  shall 
include     linseed    meals,    eocoanut    meali^ 
gluten  feeds,  sluten  meals,  germ  feeds,  com 
feeds,  maize  feeds,  dairy  feeds,  starch  feeds, 
sugar    feeds,    dried    brewers'   grains,    malt 
sprouts,  dried  distillers'  grains,  dried  beet 
refuse,  hominy  feeds,  cerealine  feeds,  rice 
meals,  rice  bran,  rice  polish,  peanut  meals* 
oat  feeds,  com  and  oat  feeds,  com  bran, 
wheat  bran,  wheat  middlings,  wheat  shorta 
and  other  mill  by-products  not  excluded  is 
this   section,^  ground   beef   or   fish   scraps, 
dried  blood,  blood  meals,  bone  meals,  tank- 
age,   meat    meals,    slaughter-house    waste 
products,  mixed  feeds,  clover  meals,  alfalfa 
meals,  and  feeds,  peavine  meal,  cotton  seed 
meal,    velvet    bean    meal,    sucrine,    mixed 
feeds,  and  mixed  meals  made  from  seeds 
or  grains,  and  all  materials  of  similar  n^ 
ture  used  for  food  for  domestic  animals, 
condimental  feeds,  poultry  feeds,  stock  feeds, 
patented  proprietary  or  trade  and  market 
stock  and  poultry  feeds;  but  it  shall  not 
include  straw,  whole  seeds,  unmixed  meals 
made   directly  from   the   entire  grains  ef 
wheat,  rye,  barley,  oats,  Indian  corn,  budc- 
wheat,  and  broom  corn,  nor  wheat  fiours  or 
other  fiours. 

Sec.  12.  All  laws  and  parts  of  laws  ia 
confiict  with  this  act  are  hereby  repealed. . 
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eomplainani  in  ihi  eonduet  of  his  busi- 
ness in  the  state  of  Indiana,  and  inter- 
fering with  his  property  rights,  to  his 
irreparable  injury,  for  which  there  is  no 
adequate  legal  remedy.  That  many  hundreds 
of  persons  engaged  in  selling  the  prepara- 
tion have  already  discontinued  their  pur- 
chases and  sales  because  of  the  fear  of  crim- 
inal prosecution  induced  by  the  defendant's 
threats,  and  that  large  numbers  of  those 
who  are  still  handling  it  will  be  induced 
by  such  threats  to  discontinue  its  sale. 

The  bill  further  avers  that  the  complain- 
ant's preparation  is  not  in  any  sense  either 
concentrated  commercial  feeding  stuff,  or 
condimental  stock  feed,  or  a  patent  pro- 
prietary stock  feed  within  the  proper  con- 
struction of  the  act  of  Indiana,  and  is  not 
advertised  as  possessing  nutritive  proper- 
^  ties  or  used  except  as  medicine ;  that  the 
2  complainant  does  not  "claim  that  said 
•  medicinal  preparation* contains  any  crude 
protein  or  crude  fat;"  that  it  does  not  con- 
tain, nor  is  it  claimed  on  behalf  of  the  de- 
fendant that  it  contains,  any  ingredient 
that  is  deleterious  or  injurious  to  animal 
life  or  health;  that  it  is  prescribed  and  ad- 
ministered in  small  doses  as  medicine,  and 
''that  the  only  nutritive  substance  or  in- 
gredients .  .  .  are  employed  as  dilu- 
ents in  so  small  an  amount  as  to  produce 
no  feeding  effect  whatever,  but  for  the  sole 
purpose  of  rendering  medicinal  bitter  roots, 
herbs,  barks,  and  seeds  more  acceptable  to 
the  animal  stomach;"  that  directions  for 
use  accompany  each  package,  and  in  every 
ease  there  is  a  statement  plainly  showing 
that  the  preparation  is  to  be  used  to  cure 
disease,  and  not  in  place  of  or  as  a  sub- 
stitute for  any  grain  or  feed.  That  never- 
theless, the  defendant,  who,  in  his  official 
capacity,  is  charged  by  law  with  the  en- 
forcement of  the  statute,  has  construed  it  to 
apply  to  complainant's  product. 

That  under  §  3  of  the  statute  of  Indiana 
the  state  chemist  is  to  register  the  facts 
set  forth  in  the  certificate  required  by  8  I 
as  a  permanent  record,  and  to  furnish 
stamps  or  labels,  showing  such  registration, 
to  manufacturers  or  agents  desiring  to  sell 
the  concentrated  commercial  feeding  stuff 
so  registered  in  amounts  not  less  than  the 
value  of  $5  or  multiples  of  $5  for  any  one 
such  product;  that  by  §  5  the  state  chemist 
is  to  receive  $1  for  each  one  hundred  stamps, 
and  that  the  proceeds  thus  derived  are  to  be 
paid  into  the  treasury  of  the  Indiana  Agri- 
cultural Experiment  Station,  to  be  expended 
In  carrying  out  the  provisions  of  the  statute 
and  for  any  other  expenses  of  such  station, 
as  authorized  by  law. 

That  the  statute,  and  particularly  §8  1,  2, 
7,  8,  and  9,  are  repugnant  to  the  14th 
'Amendment  of  the  Constitution  of  the  Unit- 


ed States,  In  Uiat  they  require  manufactur- 
ers of  proprietary  stock  feed  and  condiment^ 
al  feeds,  arbitrarily,  without  compensation,  S 
and  without  due*  process  of  law,  whether !? 
such  preparation  contain  any  poisonous  or 
deleterious  element  or  ingredient,  to  dis- 
close the  formulae  by  which  they  are  com- 
pounded, and  the  ingredients  and  propor- 
tions thereof,  which  embody  valuable  trade 
secrets;  and  that  if  the  act  is  enforced 
against  the  complainant  he  will  be  de- 
prived of  his  property  contrary  to  the  said 
Amendment. 

That  the  statute  also  violates  8  8  of  arti- 
cle 1  of  the  Constitution  of  the  United 
States  as  an  unreasonable  interference  with 
interstate  commerce  in  which  the  complain- 
ant is  engaged. 

That  further,  the  statute  is  invalid  under 
8  19  of  article  4  of  the  Constitution  of  the 
state  of  Indiana  in  that  the  title  does  not 
express  the  requirement  that  manufacturers 
or  dealers  shall  disclose  the  formula  by 
which  their  products  are  manufactured,  or 
the  ingredients  or  proportions. 

That  for  many  years  the  complainant's 
preparation  has  been  offered  for  sale  in 
packages  of  different  sizes,  holding  respec- 
tively 24  ounces,  3  pounds,  6  pounds,  and 
25  pounds;  that  under  the  terms  of  the 
statute  the  complainant  would  be  required 
to  pay  the  same  amount  of  tax  for  a  pack- 
age of  24  ounces  that  other  commodities 
and  manufacturers  thereof  pay  for  a  pack- 
age of  100  pounds;  and  that  this  discrim- 
ination is  unreasonable  and  unconstitu- 
tional. 

That  the  enforcement  of  the  requirement 
as  to  the  affixing  of  stamps  and  payment 
therefor  Is  a  tax  upon  the  complainant's 
property  and  business,  and  is  not  a  license 
fee  determined  by  any  reasonable  require- 
ment, or  for  the  purpose  of  carrying  out 
the  inspection  required,  but,  on  the  con- 
trary, under  the  guise  of  a  police  regulation, 
constitutes  a  measure  for  raising  revenue 
for  the  general  work  and  expense  of  the 
Indiana  Agricultural  Experiment  Station. 
That  the  act  is  contrary  to  8  10  of  article 
1  of  the  Constitution  of  the  United  States, 
that  no  state  shall,  without  the  consent  of  e^ 
Congress,  lay  any  imposts  or  duties  on  im-J 
ports,  ^except  what  may  be  absolutely  nee-  * 
essary  for  executing  its  inspection  law. 

The  bill  prays  that  the  d^endant  may  be 
enjoined  from  taking  any  action  against 
the  complainant,  interfering  with  his  right 
to  vend  and  convey  his  preparations  in  the 
state  of  Indiana,  from  instituting  any  pro- 
ceedings to  punish  him  for  failure  to  comply 
with  the  defendant's  demands,  from  giving 
out  orally  or  in  writing  to  the  various 
prosecuting  officers  of  the  state,  or  to  any 
other  agents  thereof  charged  with  the  en- 
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foroement  of  its  law,  or  to  the  public,  any 
threats  of  prosecution,  or  information  upon 
which  prosecutions  are  requested  or  may 
be  based,  and  from  otherwise  seeking  to 
prevent  the  conduct  of  the  complainant's 
business  in  the  state,  or  to  discredit  the 
reputation   of   his   remedy. 

The  defendant  demurred  to  the  bill  upon 
the  ground  that  it  was  wholly  without 
equity,  and  that  the  court  was  without 
jurisdiction.  Upon  the  former  ground  the 
bill  was  dismissed. 

Mr.  M.  H.  Boutelle  for  appellant. 
Mr.  Thomas  M.  Honan,  Attorney  General 
of  Indiana,  and  Mr.  Edwin  Corr  for  ap- 
A  pellee. 

•  *Mr.  Justice  Hnghes,  after  mslcing  the 
above  statement,  delivered  the  opinion  of 
the  court: 

The  principal  contention  in  support  of 
this  appeal  is  that  the  statute  of  Indiana 
(Acts  1907,  chapter  206),  the  provisions  of 
which  have  been  set  forth,  is  an  uncon- 
stitutional interference  with  the  complain- 
ant's right  to  engage  in  interstate  com- 
merce. 

A  preliminary  question  arises  with  re- 
spect to  the  jurisdiction  of  this  court,  by 
reason  of  the  allegation  of  the  bill  that  the 
complainant's  product  is  not  a  "concen- 
trated commercial  feeding  stuff"  within  the 
true  meaning  of  the  act,  and  that  so  inter- 
preted the  statute  would  not  apply.  But  it 
was  also  alleged  that  the  state  chemist, 
who  was  authorized  to  enforce  the  statute, 
had  construed  it  to  be  applicable  to  the 
commodity  which  is  commercially  known 
as  "International  Stock  Food;"  and  thus 
charged  by  the  officer  with  the  duty  of 
obedience,  the  complainant  in  his  bill  chal- 
lenged the  constitutionality  of  the  legis- 
lation. The  grounds  for  the  attack  were  not 
foimd  in  the  conclusions  reached  by  the 
officer  as  to  the  nature  of  the  article,  in  ad- 
ministering an  act  otherwise  conceded  to 
be  valid  (Arbuckle  y.  Blackburn,  191  U.  S. 
405,  414,  48  L.  ed.  239,  241,  24  Sup.  Ct  Rep. 
148),  but  in  the  provisions  of  the  statute 
itself,  as  applied  to  the  articles  within  its 
purview  while  in  the  course  of  interstate 
commerce.  A  general  demurrer,  for  want 
of  equity,  was  sustained,  and  in  view  of 
the  substantial  character  of  the  coutention, 
the  case  must  be  regarded  as  one  in  which 
the  law  of  a  state  is  claimed  to  be  in 
contravention  of  the  Constitution  of  the 
United  States.  Act  of  March  3,  1891,  chap. 
617,  §  6,  26  Stat,  at  L.  827,  U.  S.  Comp. 
Stat.  1901,  p.  549;  Penn.  Mut.  L.  Ins. 
Co.  V.  Austin,  168  U.  S.  685,  694,  42  L.  ed. 
626,  630,  18  Sup.  Ct.  Rep.  223;  Loeb  v. 
Columbia  Twp.  179  U.  S.  472,  478,  45  L.  ed. 


280,  285,  21  Sup.  Ct  Rep.  174;  Lampasas 
v.  Bell,  180  U.  8.  276,  282,  45  L.  ed.  527, 
530,  21  Sup.  Ct  Rep.  368. 

It  is  said  that  the  complainant  is  nol^ 
entitled  to  invoke  the  constitutional  proteo-  g 
tion,  in  that  he  fails  to  show  •injury.  • 
Southern  R.  Co.  v.  Kiog,  217  U.  S.  524, 
534,  54  L.  ed.  868,  871,  30  Sup.  Ct  Rep.  594. 
The  argument  rests  upon  the  averment  in 
the  bill  that  his  sales  were  made  at  Minne- 
apolis, the  goods  "to  be  delivered  free  on 
board  of  cars"  at  that  point,  "and  delivered 
to  purchasers  and  consumers  within  tho 
state  of  Indiana  in  the  original  unbroken 
packages,  freight  being  paid  thereon  by  the 
consiuners  and  purchasers."  In  answer,  il 
must  again  be  said  that  "commerce  among 
the  states  is  not  a  technical  legal  con* 
ception,  but  a  practical  one,  drawn  from 
the  course  of  business."  Swift  &  Co.  ▼• 
United  States,  196  U.  S.  375,  398,  49  L. 
ed.  618,  625,  25  Sup.  Ct  Rep.  276;  Rearick 
v.  Pennsylvania,  203  U.  S.  507,  512,  61 
L.  ed.  295,  297,  27  Sup.  Ct  Rep.  159.  II 
clearly  appears  from  the  bill  that  the  com* 
plainant  was  engaged  in  dealing  with  pur- 
chasers in  another  state.  His  product 
manufactured  in  Minnesota  was,  in  pur^ 
suance  of  his  contracts  of  sale,  to  be  de- 
livered to  carriers  for  transportation  to  tho 
purchasers  in  Indiana.  This  was  interstate 
commerce,  in  the  freedom  of  which  from 
any  unconstitutional  burden  the  complain- 
ant had  a  direct  interest.  The  protection 
accorded  to  this  commerce  by  the  Federal 
Constitution  extended  to  the  sale  by  the 
receiver  of  the  goods  in  the  original  pack- 
ages. Leisy  v.  Hardin,  135  U.  S.  100,  34 
L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup. 
Ct  Rep.  681;  Re  Rahrer,  140  U.  S.  546, 
559,  560,  35  L.  ed.  572,  576,  576,  11  Sup. 
Ct.  Rep.  865;  Plumley  y.  Massachusetts, 
155  U.  S.  461,  473,  39  L.  ed.  223,  227,  5 
Inters.  Com.  Rep.  690,  15  Sup.  Ct  Rep. 
154;  Vance  y.  W.  A.  Vandercook  Co.  170  U. 
S.  438,  444,  445,  42  L.  ed.  1100,  1103,  1104» 
18  Sup.  Ct  Rep.  674;  SchoUenberger  y. 
Pennsylvania,  171  U.  S.  1,  22-25,  43  U 
ed.  49,  67,  58,  18  Sup.  Ct.  Rep.  757;  Hey» 
man  y.  Southern  R.  Co.  203  U.  S.  270,  270, 
51  L.  ed.  178,  180,  27  Sup.  a.  Rep.  104,  7 
Ann.  Cas.  1130.  An  attack  upon  tjiis  right 
of  the  importing  purchasers  to  sell  in  tht 
original  packages  bought  from  the  complain- 
ant, not  only  would  be  to  their  prejudice,  bnl 
inevitably  would  inflict  injury  upon  the 
complainant  by  reducing  his  interstate 
sales, — a  result  to  be  avoided  only  through 
his  compliance  with  the  act  by  filing  tho 
statement  and  affixing  to  his  goods  the  labels 
it  required.  According  to  the  bill,  the  state 
chemist  had  threatened  the  complainant 
that,  in  default  of  such  compliance,  he  would 
cause  the  arrest  and  prosecution  of  every 
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•  person  dealing  in  the « article  within  the 
•tate,  and  had  distributed  broadcast 
throughout  the  state  warning  circulars.  If 
the  statute  of  Indiana,  as  applied  to  sales  by 
importing  purchasers  in  the  original  pack- 
ages, constitutes  an  unwarrantable  inter- 
ference with  interstate  commerce  in  the  com- 
plainant's product,  he  had  standing  to  com- 
plain, and  was  entitled  to  relief  against  en- 
forcement by  the  defendant  of  the  illegal  de- 
mands. Scott  v.  Donald,  165  U.  S.  107,  112, 
41  L.  ed.  648,  653,  17  Sup.  Ct.  Bep.  262;  Ex 
parte  Young,  209  U.  8.  125,  159,  160,  52  L. 
ed.  714,  728,  729,  13  L.R.A.(N.S.)  932,  28 
Sup.  Ct.  Hep.  441  14  Ann.  Cas.  764;  Ludwig 
V.  Western  U.  Teleg.  Co.  216  U.  S.  146, 
54  L.  ed.  423,  30  Sup.  Ct.  Rep.  280;  Hop- 
kins y.  Clemson  Agri.  College,  221  U.  S. 
636,  643-645,  55  L.  ed.  890,  894,  895,  35 
L.RA.(N.S.)  243,  31  Sup.  Ct.  Rep.  654; 
Philadelphia  Co.  y.  Stlmson,  223  U.  S.  606, 

620.  621,  66  L.  ed.  — ^,82  Sup.  Ct  Rep.  340. 

We  are  thus  brought  to  the  examination 
of  the  statute.  The  question  of  its  con- 
stitutional validity  may  be  considered  in 
two  aspects:  (1)  independently  of  the 
operation  and  effect  of  the  act  of  Congress 
of  June  30,  1906,  chap.  3915  (34  Stat  at  L. 
768,  U.  S.  Comp.  Stat  Supp.  1911,  p.  1354), 
known  as  "the  food  and  drugs  act,"  and 
(2)  in  the  light  of  this  Federal  enactment. 

First.  The  statute  relates  to  the  sale  of 
yarious  sorts  of  food  for  domestic  animals, 
embraced  in  the  term  "Concentrated  com- 
mercial feeding  stuff,"  as  defined  in  the  act. 
It  requires  the  filing  of  a  statement  and  a 
sworn  certificate,  the  affixing  of  a  label 
bearing  certain  information,  and  a  stamp. 

By  §  1  it  is  proyided,  in  substance,  that 
before  any  such  feeding  stuff  is  sold,  or 
offered  for  sale,  in  Indiana,  the  "the  manu- 
facturer, importer,  dealer,  agent,  or  person" 
selling  or  offering  it,  shall  file  with  the 
state  chemist  a  statement  that  he  desires  to 
sell  the  feeding  stuff,  and  also  a  sworn  cer- 
tificate, for  registration,  stating  (a)  the 
name  of  the  manufacturer,  (b)  the  loca- 
tion of  the  principal  office  of  the  manu- 
facturer, (c)  the  name,  brand,  or  trade- 
mark under  which  the  article  will  be  sold, 
(d)  the  ingredients  from  which  it  is  com- 
pounded, and  (e)  the  minimum  percentage 
§of  crude  fat  and  crude  protein,  allowing  1 

•  per  cent  of  nitrogen  to  equal  6.25 *per  cent 
of  protein,  and  the  maximum  percentage 
of  crude  fiber  which  the  manufacturer  or 
person  offering  the  article  for  sale  guaran- 
tees it  to  contain;  these  constituents  to  be 
determined  by  the  methods  recommended 
by  the  association  of  official  agricultural 
chemists  of  the  United  States.  The  state 
chemist  is  to  register  the  facts  set  forth 
in  the  certificate  in  a  permanent  record 
(S  3). 

32  S.  C.-^6. 
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Section  2  proyides  that  there  shall  be 
affixed  to  eyery  package  or  sample  of  the 
article  a  tag  or  label  which  shall  be  ac- 
cepted as  a  guaranty  of  the  manufacturer, 
importer,  dealer,  or  agent,  and  shall  have 
plainly  printed  thereon  (a)  the  number  of 
net  pounds  of  feeding  stuff  in  the  package, 
(b)  the  name,  brand,  or  trademark  under 
which  it  is  sold,  (c)  the  name  of  the  man* 
ufacturer,  (d)  the  location  of  the  principal 
office  of  the  manufacturer,  and  (e)  the 
guaranteed  analysis,  stating  the  minimum 
percentage  of  crude  fat  and  crude  protein^ 
determined  as  described  in  §  1,  and  the 
ingredients  from  which  the  article  is  com- 
pounded. 

A  stamp  purchased  from  the  state  chem* 
ist,  showing  that  the  article  has  been  regis- 
tered and  that  the  inspection  tax  has  been 
paid,  is  to  be  affixed  for  each  100  pounds 
or  fraction  thereof,  special  provision  being 
made  for  the  delivery  of  an  equivalent  num- 
ber of  stamps  on  sale  in  bulk.  By  an 
amendment  of  1909,  stamps  are  to  issued 
by  the  state  chemist  to  cover  25,  50,  and 
100  pounds  (Acts  1909,  chapter  46).  He 
is  not  required  to  sell  stamps  in  less 
amount  than  to  the  value  of  $5,  or  multi- 
ples thereof,  for  any  one  feeding  stuff,  or 
to  register  any  certificate  unless  accom- 
panied by  an  order  and  fees  for  stamps  to 
the  amount  of  $5,  or  some  multiple  of  thai 
sum  (§  3).  Sworn  statements  are  to  be 
filed  annually  of  the  number  of  net  pounds 
of  each  brand  of  feeding  stuff  sold  or  offered 
for  sale  in  the  state  (§4).  ^ 

The  price  of  the  stamps  under  the  orig^g 
inal  act  was  $l*per  hundred;  but  by  the* 
amendment  of  1909  (supra)  the  charge  was 
made  80  cents  per  hundred,  for  stamps  to 
cover  100  pounds,  and  40  cents  and  20  cents 
respectively  for  stamps  to  cover  50  and  25 
pounds.  The  fees  received  are  to  be  paid 
into  the  treasury  of  the  Indiana  Agri- 
cultural Experiment  Station,  and  expended 
"in  meeting  all  necessary  expenses  in  carry- 
ing out  the  provisions  of  this  act,  including 
the  employment  of  inspectors,  chemists,  ex- 
penses in  procuring  samples,  printing 
bulletins  giving  the  results  of  the  work  of 
feeding-stuff  inspection,  as  provided  for  by 
this  act,  and  for  any  other  expenses  of 
said  Indiana  Agricultural  Experiment 
Station,  as  authorized  by  law."  A  classi- 
fied report  of  the  receipts  and  expenditures 
is  to  be  made  to  the  governor  of  the  state 
annually  (§6). 

Anyone  selling,  or  offering  for  sale,  any 
feeding  stuff  which  has  not  been  registered 
and  labeled  and  stamped,  as  required  by  the 
act,  or  which  is  found  by  an  analysis  made 
by  the  state  chemist,  or  imder  his  direction, 
to  contain  "a  smaller  percentage  of  crude 
fat  or  crude  protein  than  the  minimum 
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guaranty,"  or  ii  '^beled  with  a  false  or  in- 
accurate guaranty,"  and  anyone  who  adul- 
terates any  feeding  stuff  "with  foreign 
mineral  matter  or  other  foreign  substance, 
such  as  rice  hulls,  chaff,  mill  sweepings." 
etc.,"  '*or  other  materials  of  less  or  of  little 
or  no  feeding  value  without  plainly  stating 
on  the  label  hereinbefore  described,  the  kind 
and  amount  of  such  mixture,"  or  who 
adulterates  with  any  substances  injurious 
to  the  health  of  domestic  anUnals,  or  alters 
the  state  chemist's  stamp,  or  uses  it  a  se- 
cond time,  or  fails  to  make  the  sworn  state- 
ment as  to  annual  sales  as  required,  is 
guilty  of  a  misdemeanor  and  is  subject  to 
fine  (§  6). 

The  state  chemist  and  his  deputies  are 
empowered  to  procure  from  any  lot  or  pack- 
age of  the  described  feeding  stuffs  offered 
for  sale  or  found  in  Indiana  a  quantity  not 
et  exceeding  2  pounds,  to  be  drawn  during 
•  reasonable  business  hours,  or  in  the  presence 
of  the  owner  or  his  representatives  (§7), 
and  it  is  made  a  misdemeanor  to  interfere 
with  such  inspection  and  sampling  (§  8). 
He  is  also  authorized  to  prescribe  and  en- 
force regulations  as  he  may  deem  necessary 
to  carry  the  act  into  effect;  and  he  may 
refuse  "the  registration  of  any  feeding  stuff 
under  a  name  which  would  be  misleading  as 
to  the  materials  of  which  it  is  made,  or 
when  the  percentage  of  crude  fiber  is  above 
or  the  percentage  of  crude  fat  or  crude 
protein  below  the  standards  adopted  for  con- 
centrated commercial  feeding  stuffs." 

The  evident  purpose  of  the  statute  is  to 
prevent  fraud  and  imposition  in  the  sale 
of  food  for  domestic  animals, — a  matter  of 
great  importance  to  the  people  of  the  state. 
Its  requirements  were  directed  to  that  end, 
and  they  were  not  unreasonable.  It  was 
not  aimed  at  interstate  commerce,  but, 
without  discrimination,  sought  to  promote 
fair  dealing  in  the  described  articles  of  food. 
The  practice  of  selling  feeding  stuffs  under 
general  descriptions  gave  opportunity  for 
abuses  which  the  legislature  of  Indiana  de- 
termined to  correct,  and  to  safeguard 
against  deception  it  required  a  disclosure 
of  the  ingredients  contained  in  the  compo- 
aition.  The  bill  complains  of  the  injury  to 
manufacturers  if  they  are  forced  to  reveal 
their  secret  formulas  and  processes.  We  need 
not  here  express  an  opinion  upon  this  ques- 
tion, in  the  breadth  suggested,  as  the  stat- 
ute does  not  compel  a  disclosure  of  formulas 
or  manner  of  combination.  It  does  demand 
a  statement  of  the  ingredients,  and  also  of 
the  minimum  percentage  of  crude  fat  and 
crude  protein,  and  of  the  maximum  per- 
centage of  crude  fiber, — a  requirement  of 
obvious  propriety  in  connection  with  sub- 
stances purveyed  as  feeding  stuffs. 

The  state  cannot,  under  cover  of  exerting 


its  police  powers,  undertake  what  amounts 
essentially  to  a  regulation  of  interstate  com- 
merce, or  impose  a  direct  burden  upon  that 
commerce.  Hannibal  &  St.  J.  R.  Ca  v.et 
Husen,  95  U.  8,^465,  474,  24  L.  ed.  527,  531 ;  f 
Walling  V.  Michigan,  116  U.  S.  446,  29  L. 
ed.  691,  6  Sup.  Ct.  Rep.  454;  Bowman  v. 
Chicago  k  N.  W.  R.  Co.  125  U.  S.  465,  31 
L.  ed.  700,  1  Inters.  Com.  Rep.  823,  8  Sup. 
Ct.  Rep.  689,  1062;  Leisy  v.  Hardin,  135 
U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep, 
36,  10  Sup.  Ct.  Rep.  681;  Minnesota  v* 
Barber,  136  U.  S.  313,  34  L.  ed.  455,  S 
Inters.  Com.  Rep.  185,  10  Sup.  Ct.  Rep. 
862;  Brimmer  v.  Rebman,  138  U.  S.  78,  34 
L.  ed.  862,  3  Inters.  Com.  Rep.  485,  11  Sup. 
Ct  Rep.  485;  Scott  v.  Donald,  165  U.  S.  58, 
41  L.  ed.  632,  17  Sup.  Ct.  Rep.  265;  Schol- 
lenberger  v.  Pennsylvania,  171  U.  S.  1,  IZ, 
43  L.  ed.  49,  53,  18  Sup.  Ct  Rep.  757; 
Houston  &  T.  C.  R.  Co.  v.  Mayes,  201  U. 
S.  321,  50  L.  ed.  772,  26  Sup.  Ct  Rep.  491; 
Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207, 
U.  8.  328,  52  L.  ed.  230,  28  Sup.  Ct  Rep. 
121;  Adams  Exp.  Co.  v.  Kentucky,  214  U. 
S.  218,  53  L.  ed.  972,  29  Sup.  Ct  Rep.  633. 
But  when  the  local  police  regulation  haa 
real  relation  to  the  suitable  protection  of 
the  people  of  the  state,  and  is  reasonabia 
in  its  requirements,  it  is  not  invalid  becausa 
it  may  incidentally  affect  interstate  com« 
merce,  provided  it  does  not  conflict  with 
legislation  enacted  by  Congress  pursuant  to 
its  constitutional  authority.  Plumley  ▼• 
Massachusetts,  155  U.  S.  461,  39  L.  ed.  223» 
5  Inters.  Com.  Rep.  590,  15  Sup.  Ct  Rep^ 
154;  Hennington  v.  Georgia,  163  U.  S.  299, 
317,  41  L.  ed.  166,  173,  16  Sup.  Ct  Rep. 
1086;  New  York,  N.  H.  ft  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  41  L.  ed.  853,  17  Sup^ 
Ct  Rep.  418;  Chicago,  M.  ft  St.  P.  R.  Co.  y. 
Solan,  169  U.  B,  138,  42  L.  ed.  688,  18  Sup. 
Ct  Rep.  289;  Missouri,  K.  ft  T.  R.  Co.  v. 
Haber,  169  U.  S.  613,  42  L.  ed.  878,  18  Sup. 
Ct.  Rep.  488 ;  Patapsco  Guano  Co.  v.  Board  of 
Agriculture,  171  U.  S.  345,  48  L.  ed.  191,  18 
Sup.  Ct  Rep.  862;  Reid  v.  Colorado,  187  U. 
S.  137,  47  Ji.  ed.  108,  23  Sup.  Ct  Rep.  92,  12 
Am.  Crinu  Rep.  506;  Pennsylvania  R.  Co. 
V.  Hughes,  191  U.  S.  477,  48  L.  ed.  268, 
24  Sup.  Ct  Rep.  132;  Grossman  v.  Lurman, 
192  U.  S.  189,  48  L.  ed.  401,  24  Sup.  Ct 
Rep.  234;  New  Mexico  ex  rel.  McLean  ▼• 
Denver  ft  R.  G.  R.  Co.  203  XJ.  S.  38,  50,  51 
L.  ed.  78,  86,  27  Sup.  Ct  Rep.  1;  Asbell  v. 
Kansas,  209  U.  S.  251,  254-256,  52  L.  ed. 
778,  780,  781,  28  Sup.  Ct.  Rep.  485,  14  Ann. 
Cas.  1101;  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Arkansas,  219  U.  S.  453,  55  K  ed.  290,  31 
Sup.  Ct  Rep.  275. 

In  Plumley  v.  Massachusetts,  a  law  of 
that  commonwealth  was  sustained  which 
had  been  passed  "to  prevent  deception  in  tha 
manufacture  and  sale  of  imitation  butter." 
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The  article  for  the  sale  of  whieh  the  plain- 
tiff in  error  waa  convicted  ki  the  state 
court  had  been  received  by  him  from  the 
manufacturers  in  niinoie,  as  their  agent, 
and  had  been  sold  in  Massachusetts  in  the 
original  package.  The  court  said  (165  U. 
6.  pp.  468,  472),  referring  to  the  purpoee 
and  effect  of  the  statute:  ''He  is  only  for- 
bidden to  practice,  in  such  matters,  a  fraud 
upon  the  gcDeral  public.  The  statute  seeks 
to  suppress  false  pretenses  and  to  promote 
etfair  dealing  in  the  sale  of  an  article  of 

•  food.  It*  compels  the  sale  of  oleomargarin 
for  what  it  really  is,  by  preventing  its  sale 
for  what  it  is  not.  Can  it  be  that  the  Ck)n- 
stitution  of  the  United  States  secures  to 
anyone  the  privilege  of  manufacturing  and 
selling  an  article  of  food  in  such  manner  as 
to  induce  the  mass  of  people  to  believe  that 
they  are  buying  something  which,  in  fact, 
is  wholly  different  from  that  which  is  of- 
fered for  salet  Does  the  freedom  of  oom- 
merce  among  the  states  demand  a  recog- 
nition of  the  right  to  practise  a  deception 
upon  the  public  in  the  sale  of  any  articles, 
even  those  that  may  have  become  the  sub- 
ject of  trade  in  different  parts  of  the 
country?  .  .  .  Such  legislation  may,  in- 
deed, indirectly  or  incidentally  affect  trade 
in  such  products  transported  from  one  state 
to  another  state.  But  that  circumstance 
does  not  show  that  laws  of  the  character 
alluded  to  are  inconsistent  with  the  power 
of  Congress  to  regulate  commerce  among 
the  [several]  states." 

In  Patapsco  Guano  Co.  v.  Board  of  Agri- 
eulture,  171  U.  S.  345,  43  L.  ed.  191,  18  Sup. 
Ct.  Bep.  862,  the  court  had  before  it  a  stat- 
ute of  North  Carolina  relating  to  fertilizing 
materials.  It  provided:  "Every  bag,  barrel, 
or  other  package  of  such  fertilizers  or  fertil- 
ising materials  as  above  designated,  offered 
lor  sale  in  this  state,  shall  have  thereon 
plainly  printed  a  label  or  stamp,  a  copy  of 
which  shall  be  filed  with  the  Commissioner 
of  Agriculture,  together  with  a  true  and 
faithful  sample  of  the  fertilizer  or  fertilizing 
material  which  it  is  proposed  to  sell,  .  .  • 
and  the  said  label  or  stamp  shall  truly  set 
forth  the  name,  location,  and  trademark  of 
the  manufacturer;  also  the  chemical  com- 
position of  the  contents  of  such  package, 
and  the  real  percentage  of  any  of  the  fol- 
lowing ingredients  asserted  to  be  present :  to 
wit,  soluble  and  precipitated  phosphoric 
acid,  which  shall  not  be  less  than  8  per 
cent;  soluble  potassa,  which  shall  not  be 
less  than  1  per  cent;  ammonia,  which  shall 
not  be  less  than  2  per  cent,  or  its  equivalent 
in  nitrogen ;  together  with  the  date  of  its 
A  analyzation,  and  that  the  requirements  of 

•  the  law  have*been  complied  with;  and  any 
such  fertilizer  as  shall  be  ascertained  by 
analysis  not  to  contain  the  ingredients  and 


percentage  set  fortb  as  above  provided  ahall 
be  liable  to  seizure  and  oondemnation."  A 
charge  of  26  cents  per  ton  on  such  material! 
was  laid  for  the  purpose  of  defraying  tha 
expenses  connected  with  the  inspection;  and 
the  dejiartment  of  agriculture  waa  author* 
ized  to  establish  an  experiment  station  and 
to  employ  an  analyst,  whose  duty  it  waa 
to  analyze  such  fertilizers  and  products  as 
might  be  required  by  the  department,  and 
to  aid,  so  far  as  practicable,  in  suppressing 
fraud  in  their  sale. 

The  court  upheld  the  statute,  saying 
(supra,  p.  357) :  "Whenever  inspection 
laws  act  on  the  subject  before  it  becomes  an 
article  of  commerce  they  are  confessedly 
valid,  and  also  when,  although  operating 
on  articles  brought  from  one  state  into  an- 
other, they  provide  for  inspection  in  the 
exercise  of  that  power  of  self-protection 
commonly  called  the  police  power."  After 
referring  to  the  decision  in  Plumley  ?. 
Massachusetts,  166  U.  S.  461,  39  L.  ed.  2^ 
6  Inters.  Com.  Bep.  690,  15  Sup.  (S. 
Bep.  154,  the  court,  continued  (pp.  858, 
361):  "Where  the  subject  is  of  widi 
importance  to  the  conununity,  the  con- 
sequences of  fraudulent  practices  gener^ 
ally  injurious,  and  the  suppression  of 
such  frauds  matter  of  public  concern,  it  ia 
within  the  protective  power  of  the  state  to 
intervene.  Laws  providing  for  the  inspec- 
tion and  grading  of  flour,  the  inspection  and 
regulation  of  weights  and  measures,  the 
weighing  of  coal  on  public  scales,  and  the 
like,  are  all  competent  exercises  of  that  pow- 
er, and  it  is  not  perceived  why  the  preven* 
tion  of  deception  in  the  adulteration  of 
fertilizers  does  not  fall  within  its  scope. 
.  .  .  The  act  of  January  21,  1891,  must  be 
regarded,  then,  as  an  act  providing  for  tBo 
inspection  of  fertilizers  and  fertilizing  ma- 
terials in  order  to  prevent  the  practice  of 
imposition  on  the  people  of  the  state,  and 
the  charge  of  26  cents  per  ton  as  intended 
merely  to  defray  the  cost  of  such  inspectioik  ^ 
It  being  competent  for  the  state  to  pass  laws  et 
of  this  character,  does  the* requirement  of* 
inspection  and  payment  of  its  cost  bring  the 
act  into  collision  with  the  commercial  power 
vested  in  Congress?  Clearly  this  cannot  tm 
so  as  to  foreign  commerce,  for  clause  2  of 
§  10  of  article  1  expressly  recognizes  the 
validity  of  state  inspection  laws,  and  al- 
lows the  collection  of  the  amounts  necessary 
for  their  execution;  and  we  think  the  same 
principle  must  apply  to  interstate  earn- 
merce.  In  any  view,  the  effect  on  that  com- 
merce is  indirect  and  incidental,  and  'tQe 
Constitution  of  the  United  States  does  nqjt 
secure  to  anyone  the  privilege  of  defrauding 
the  public.'" 

It  cannot  be  doubted  that,  within  the  prin- 
ciple of  these  decisions,  and  of  the  others 
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aboTO  cited,  the  state  of  Indiana — assuming 
for  the  present  that  there  was  no  conflict 
with  Federal  legislation — was  entitled,  in 
the  exercise  of  its  police  power,  to  require 
the  disclosure  of  the  iDgredients  contained 
in  the  feeding  stuffs  offered  for  sale  in  the 
state,  and  to  provide  for  their  inspection 
and  analysis.  The  provisions  for  the  filing 
of  a  certificate,  for  registration  and  for 
labels,  were  merely  incidental  to  these  re- 
quirements, and  were  appropriate  means  for 
accomplishing  the  legitimate  purpose  of  the 
act.  It  is  said  that  the  statute  permits 
the  state,  through  its  officials,  to  set  up 
arbitrary  standards  governing  conditions  of 
manufacture.  But  it  does  not  appear  that 
any  arbitrary  standard  has  been  set  up,  or 
that  there  has  been  any  attempt  to  enforce 
one  against  the  complainant.  See  Western 
U.  Teleg.  Co.  v.  Richmond,  224  U.  S.  160, 
168, 56  L.  ed.  — ,  32  Sup.  Ot  Rep.  449.  The 
complainant  has  declined  to  file  the  state- 
ment and  to  affix  the  labels  oontaining  the 
disclosure  of  ingredients  for  which  the  stat- 
ute provides,  and  instead  he  resorts  to  this 
suit. 

The  contention  is  made  that  the  statute 
is   a    disguised    revenue   measure;    but   on 
a  review  of  its  provisions  we  find  no  war- 
rant for  such  a  characterization  of  it.    The 
^  bill  sets  forth  no  facts  whatever  to  show 
CI  that  the  charge  for  stamps  is  unreasonable 
•  in  its  relation  to  the  costs  ot^inspection,  and 
certainly  it  cannot  be  said  that  aught  ap- 
pears "to  justify  the  imputation  of  bad  faith 
and    change    the    character    of    the    act." 
Patapsco  Guano  Co.  v.  Board  of  Agriculture, 
supra;  New  Mexico  ex  rel.  McLean  v.  Den- 
ver ft  R.  G.  R.  Co.  51  L.  ed.  78,  27  Sup.  Ct 
Rep.  1;  Red  "C"  Oil  Mfg.  Co.  v.  Board  of 

Agriculture,  222  U.  S.  880. 393, 56  L.  ed.  240, 
32  Sup.  Ct  Rep.  152.  With  respect  to  the 
requirement  of  an  advance  payment  for 
stamps,  to  the  value  of  $5,  to  accompany 
the  certificate,  we  need  not  say  more  than 
that  the  complainant  is  plainly  not  pre- 
judiced, in  view  of  the  alleged  extent  of  his 
sales. 

Second.  The  question  remains  whether 
the  statute  of  Indiana  is  in  confiict  with  the 
act  of  Congress  known  as  the  food  and  drugs 
acts  of  June  30,  1906.  For  the  former,  so 
far  as  it  affects  interstate  commerce  even 
indirectly  and  incidentally,  can  have  no 
validity  if  repugnant  to  tiie  Federal  regu- 
lation. Reid  V.  Colorado,  187  U.  S.  137,  146, 
147,  47  L.  ed.  108,  113, 114,  23  Sup.  Ct  Rep. 
92,  12  Am.  Crim.  Rep.  506 ;  Asbell  v.  Kansas, 
209  U.  S.  251,  266,  267,  52  L.  ed.  778,  781, 
782,  28  Sup.  Ct  Rep.  485, 14  Ann.  Cas.  1101; 
Northern  P.  R.  Co.  v.  Washington,  222  U. 

S.  870.  878,  66  Ia  ed.  287,  82  Sup.  Ct  Rep. 

160;  Southern  R.  Co.  v.  Reid.  222  U.  S.  424, 
486,  56  Ii.  ed.  257,  82  Sup.  Ct  Rep.  140. 


The  object  of  the  food  and  drugs  act  is 
to  prevent  adulteration  and  misbranding,  as 
therein  defined.  It  prohibits  the  introdue- 
tion  into  any  state  f  nmi  any  other  state  "of 
any  article  of  food  or  drugs  which  is  adul- 
terated or  misbranded,  within  the  meaning 
of  this  act"  The  purpose  is  to  keep  such 
articles  "out  of  the  channels  of  interstate 
commerce,  or,  if  they  enter  such  commerce, 
to  condemn  them  while  being  transported  or 
when  they  have  reached  their  destinations, 
provided  they  remain  unloaded,  unsold,  or 
in  original  unbroken  packages."  Hipolite 
Egg  Co.  V.  United  States,  220  U.  S.  46,  54, 
65  L.  ed.  364,  366,  31  Sup.  Ct  Rep.  364. 
To  determine  the  scope  of  the  act  with  re- 
spect to  feeding  stuffs  we  must  examine  its 
definitions  of  the  adulteration  and  misbrand* 
ing  of  food,  the  term  "food"  including  "all 
articles  used  for  food,  drink,  confectionary,^ 
or  condiment  by  man  or  other  animals,  g 
whether  simple,  mixed,  of ^oom pound"  (§  6).  • 
These  definitions  are  found  in  §§  7  and  8^ 
which  are  set  forth  in  the  margin.t 


tSee.  7.  That  for  the  purposes  of  this  act 
an  article  shall  be  deemed  to  be  adulterated: 
•    •    • 

In  ease  of  food: 

First  If  any  substance  has  been  mixed 
and  packed  with  it  so  as  to  reduce  or  lower 
or  injuriously  affect  its  quality  or  strength. 

Second.  If  any  substance  has  becm  sub- 
stituted wholly  or  in  part  for  the  article. 

Third.  If  any  valuable  constituent  of  the 
article  has  been  wholly  or  in  part  abstracted. 

Fourth.  If  it  be  mixed,  colored,  pow- 
dered, coated,  or  stained  in  a  manner  where- 
by damage  or  inferiority  is  concealed. 

Fifth.  If  it  contain  any  added  poisonous 
or  other  added  deleterious  ingredient  whieli 
may  render  such  article  injurious  to  health: 
Provided,  That  when,  in  the  preparation  of 
food  products  for  shipment,  they  are  pre- 
served by  any  external  application  applied 
in  such  manner  that  the  preservative  is 
necessarily  removed  mechanically,  or  br 
maceration  in  water,  or  otherwise,  and  di- 
rections for  the  removal  of  such  preserva- 
tive shall  be  printed  on  the  covering  or  the 
package,  the  provisions  of  this  act  shall 
be  construed  as  applying  only  when  said 
products  are  ready  for  consumption. 

Sixth.  If  it  consists  in  whole  or  in  pari 
of  a  filthy,  decomposed,  or  putrid  animal  or 
vegetable  substance,  or  anv  portion  of  an 
animal  unfit  for  food,  whether  manufac- 
tured or  not,  or  if  it  is  the  product  of  a 
diseased  animal  or  one  that  has  died  other- 
wise than  by  slaughter. 

Sec.  8.  That  the  term  "misbranded,"  as 
used  herein,  shall  applv  to  all  drugs  or  arti- 
cles of  food,  or  articles  which  enter  ints 
the  eomposition  of  food,  the  package  or 
label  of  which  shall  bear  any  statement, 
design,  or  device  regarding  such  article,  or 
the  ingredients  or  subiESances  contained 
therein,  which  shall  be  false  or  misleading 
in  any  particular,  and  to  any  food  or  drug 
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•  *It  will  be  observed  fhytt  in  Hm  cnnmera- 
tion  of  the  acts  wMch  eonetitute  a  violar 
tion  of  the  statute,  Congress  hae  not  in- 
cluded the  failure  to  disclose  the  ingredients 
of  the  article,  save  in  specific  instances, 
where,  for  example,  morphine,  opium,  co- 
caine, or  other  substances  particularly  men- 
tioned, are  present.    It  is  provided  that  the 

CI  article  "for  the  purposes  of  this  act"  shall 
2  be  deemed  to  be  misbranded  if  the  package 

*  or  label  bear  any^'statement,  design,  or  de- 
vice regarding  it  or  the  ingredients  or  sub- 
stances it  contains,  which  shall  be  false  or 
misleading  (§8).  But  this  does  not  cover 
the  entire  ground.  It  is  one  thing  to  made 
a.  false  or  misleading  statement  regarding 
the  article  or  its  ingredients,  and  it  may  be 
•quite  another  to  give  no  information  as  to 
what  the  ingredients  are.  As  is  well  known, 
products  may  be  sold,  and  in  case  of  so- 
called  proprietary  articles  frequently  are 
sold,  under  trade  names  which  do  not  re- 
veal the  ingredients  of  the  composition,  and 
the  proprietors  refrain  from  revealing  them. 
Moreover,  in  defining  what  shall  be  adul- 
teration or  misbranding  for  the  purposes 
of  the  Federal  act,  it  is  provided  that  mix- 
tures or  compounds  known  as  articles  of 
food  under  their  own  distinctive  names,  not 
taking  or  imitating  the  distinctive  name  of 
another  article,  which  do  not  contain  "any 
added  poisonous  or  deleterious  ingredients" 
■hall  not  be  deemed  to  be  adulterated  or 


misbranded  If  ths  name  be  Moompanied  on 
the  same  label  or  brand  with  a  statement  of 
the  place  of  manufacture  (§8). 

Congress  has  thus  limited  the  scope  of  its 
prohibitions.  It  has  not  included  that  at 
which  the  Indiana  statute  aims.  Can  it  be 
said  that  Congress,  nevertheless,  has  denied 
to  the  state,  with  respect  to  the  feeding 
stuffs  coming  from  another  state  and  sold  in 
the  original  packages,  the  power  the  state 
otherwise  would  have  to  prevent  imposition 
upon  the  public  by  making  a  reasonable  and 
nondiscriminatory  provision  for  the  disclo- 
sure of  ingredients,  and  for  inspection  and 
analysis?  If  there  be  such  denial  it  is  not 
to  be  found  in  any  express  declaration  to 
that  effect.  Undoubtedly  Congress,  by 
virtue  of  its  paramount  authority  over 
interstate  commerce,  might  have  said  that 
such  goods  should  be  free  from  the  incident- 
al effect  of  a  state  law  enacted  for  these 
purposes.  But  it  did  not  so  declare.  There 
is  a  proviso  in  the  section  defining  mis- 
branding for  the  purposes  of  the  act,  thatf^ 
"nothing  in  this  act  shall  be  construed"  as  g 
requiring  manufacturers  of*  proprietary* 
foods  which  contain  no  unwholesome  added 
ingredient  to  disclose  their  trade  formulas 
"except  in  so  far  as  the  provisions  of  this 
act  may  require  to  secure  freedom  from 
adulteration  or  misbranding"  (§  8).  We 
have  already  noted  the  limitations  of  the 
provisions  referred  to.    And  it  is  clear  that 


product  which  is  falsely  branded  as^to  the 
state,  territory,  or  country  in  which  it  is 
manufactured  or  produced. 

That  for  the  purposes  of  this  act  an  arti- 
cle shall  also  be  deemed  to  be  misbranded: 


• 


In  the  case  of  food: 

First.  If  it  be  an  imitation  of  or  offered 
for  sale  under  the  distinctive  name  of  an- 
other article. 

Second.  If  it  be  labeled  or  branded  so  as 
to  deceive  or  mislead  the  purchaser,  or  pur- 
port to  be  a  foreign  product  when  not  so, 
•r  if  the  contents  of  the  package  as  original- 
ly put  up  shall  have  been  removed  in 
whole  or  in  part,  and  other  contents  shall 
have  been  placed  in  such  package,  or  if  it 
fail  to  bear  a  statement  on  the  label  of  the 
quantity  or  proportion  of  any  morphine, 
opium,  cocaine,  heroin,  alpha  or  beta  eucane, 
chloroform,  cannabis  indica,  chloral  hy- 
drate, or  acetanilid,  or  any  derivative  or 
preparation  of  any  of  such  substances  con- 
tained therein. 

Third.  If  in  package  form,  and  the  con- 
tents are  stated  in  terms  of  weight  or  meas- 
ure, they  are  not  plainly  and  correctly  stat- 
ed on  the  outside  of  the  package. 

Fourth.  If  the  package  containing  it  or 
its  label  shall  bear  any  statement,  design, 
or  device  regarding  the  ingredients  or  the 
substances  contained  therein,  which  state- 
ment, design,  or  device  shall  be  false  or 
misleading   in  any  particular:     Provided, 


That  an  article  of  food  which  does  not  con- 
tain any  added  poisonous  or  deleterious  in- 
gredients shall  not  be  deemed  to  be  adul- 
terated or  misbranded  in  the  following  cases : 

First.  In  the  case  of  mixtures  or  com- 
pounds which  may  be  now  or  from  time  to 
time  hereafter  known  as  articles  of  food, 
under  their  own  distinctive  names,  and  not 
an  imitation  of  or  offered  for  sale  under 
the  distinctive  name  of  another  article,  if 
the  name  be  accompanied  on  the  same  label 
or  brand  with  a  statement  of  the  place 
where  said  article  has  been  manufactured  or 
produced. 

Second.  In  the  case  of  articles  labeled, 
branded,  or  tagged  so  as  to  plainly  indicate 
that  they  are  compounds,  imitations,  or 
blends,  and  the  word  "compound,"  "imita- 
tion," or  "blend,"  as  the  case  may  be,  is 
plainly  stated  on  the  package  in  whidi  it 
is  offered  for  sale:  Provided,  That  the 
term  "blend,"  as  used  herein,  shall  be  con* 
strued  to  mean  a  mixture  of  like  substances, 
not  excluding  harmless  coloring  or  fiavor- 
ing  ingredients  used  for  the  purpose  of 
coloring  and  flavoring  only:  And  provided 
further.  That  nothing  in  this  act  shall  be 
construed  as  requiring  or  compelling  pro- 
prietors or  manufacturers  of  proprietary 
foods  which  contain  no  unwholesome  added 
ing^dient  to  disclose  their  trade  formulas, 
exeept  in  so  far  as  the  provisions  of  this 
act  may  require  to  secure  freedom  from 
adulteration  or  misbranding. 
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this  proviso  merely  relates  to  the  interpre- 
tation of  the  requirements  of  the  act,  and 
does  not  enlarge  its  purview  or  establish  a 
rule  as  to  matters  which  lie  outside  its 
prohibitions. 

Is,  then,  a  denial  to  the  state  of  the  exer- 
cise of  its  power  for  the  purposes  in  ques- 
tion necessarily  implied  in  the  Federal  stat- 
ute? For  when  the  question  is  whether  a 
Federal  act  overrides  a  state  law,  the  entire 
scheme  of  the  statute  must,  of  course,  be 
considered,  and  that  which  needs  must  be 
implied  is  of  no  less  force  than  that  which 
is  expressed.  If  the  purpose  of  the  act  can- 
not otherwise  be  accomplished — if  its  opera^ 
tion  within  its  chosen  field  else  must  be  frus- 
trated and  its  provisions  be  refused  their 
natural  effect — the  state  law  must  yield 
to  the  regulation  of  Congress  within  the 
sphere  of  its  delegated  power.  Texas  & 
P.  R.  Co.  y.  Albilene  Cotton  Oil  Co.  204  U.  S. 
426,  51  L.  ed.  563,  27  Sup.  Ct  Rep.  350,  9 
Ann.  Cas.  1075 ;  Northern  P.  R.  Co.  v.  Wash- 
ington, 222  U.  S.  370.  378,  56  L.  ed.  237,  82 
Sup.  Ct.  Rep.  160;  Southern  R.  Co.  v. 
Reid,  222  U.  S.  424,  436,  66  L.  ed.  257,  82 
Sup.  Ot  Rep.  140. 

But  the  intent  to  supersede  the  exercise 
by  the  state  of  its  police  power  as  to  matters 
not  covered  by  the  Federal  legislation  is  not 
to  be  inferred  from  the  mere  fact  that  Con- 
gress has  seen  fit  to  circumscribe  its  regu- 
lation and  to  occupy  a  limited  field.  In 
other  words,  such  intent  is  not  to  be  implied 
unless  the  act  of  Congress,  fairly  inter- 
preted, is  in  actual  conflict  with  the  law  of 
the  state.  This  principle  has  had  abundant 
illustration.  Chicago,  M.  k  St.  P.  R.  Co.  ▼. 
Solan,  169  U.  S.  133,  42  L.  ed.  688,  18  Sup. 
Ct.  Rep.  289;  Missouri,  K.  &  T.  R.  Co.  y. 
Haber,  169  U.  S.  613,  42  L.  ed.  878,  18  Sup. 
Ct.  Rep.  488;  Reid  v.  Colorado,  187  U.  S. 
137,  47  L.  ed.  108,  23  Sup.  Ct  Rep.  92,  12 
Am.  Crim.  Rep.  506;  Pennsylvania  R.  Co. 
y.  Hughes,  191  U.  S.  477,  48  L.  ed.  268,  24 
Sup.  Ct.  Rep.  132;  Crossman  v.  Lurman, 
192  U.  S.  189,  48  L.  ed.  401,  24  Sup.  Ct.  Rep. 
234;  Asbell  v.  Kansas,  209  U.  S.  251,  52  L. 
^  e^.  778,  28  Sup.  Ct.  Rep.  485,  14  Ann.  Cas. 
g  1101;  Northern  P.  R.  Co.  v.  Washington, 
•  222*U.  S.  370,  379.  56  K  ed.  237,  32  Sup.  Ot 
Rep.  160 ;  Southern  R.  Co.  v.  Reid,  222  U.  S. 
424,  442,  56  U  ed.  257, 82  Sup.  Ot  Rep.  140. 
In  Missouri,  K.  ft  T.  R.  Co.  y.  Haber,  169 
U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct  Rep. 
488,  the  supreme  court  of  Kansas  had 
affirmed  a  judgment  against  the  railway 
company  for  damages  caused  by  its  having 
brought  into  the  state  certain  cattle  al- 
leged to  have  been  affected  with  Texas  fever, 
which  was  communicated  to  the  cattle  of  the 
plaintiff.  The  recovery  was  based  upon  a 
statute  of  Kansas  which  made  actionable 
the  driving  or  transporting  into  the  state 


of  cattle  which  were  liable  to  eommunieato 
the  fever.  It  was  contended  that  the  act  of 
Congress  of  May  29,  1884,  chap.  60  (28 
Stat  at  L.  31,  U.  S.  Comp.  Stat  1901» 
p.  299),  known  as  the  animal  industry 
act,  together  with  the  act  of  March  3,  1891» 
chap.  544  (26  Stat  at  L.  1044),  appropri- 
ating money  to  carry  out  its  provisions,  and 
§  6258  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  3564),  covered  substantially 
the  whole  subject  of  the  transportation  from 
one  state  to  another  state  of  live  stock 
capable  of  imparting  contagious  disease,  and 
therefore  that  the  state  of  Kansas  had  n» 
authority  to  deal  in  any  form  with  that 
subject  The  act  of  1884  provided  for  the 
establishment  of  a  bureau  of  animal  in- 
dustry,  for  the  appointment  of  a  staff  to 
investigate  the  condition  of  domestic  ani- 
mals, and  for  report  upon  the  means  to  be 
adopted  to  guard  against  the  spread  of 
disease.  Regulations  were  to  be  prepared 
by  the  Commissioner  of  Agriculture,  and 
certified  to  the  executive  authority  of  each 
state  and'  territory.  Special  investigation 
was  to  be  made  for  the  protection  of  foreiga 
commerce,  and  the  Secretary  of  the  Treasury 
was  to  establish  such  regulations  as  might 
be  required  concerning  exportation.  It  was 
provided  that  no  railroad  company  within 
the  United  States,  nor  the  owners  or  mas- 
ters of  any  vessel,  should  receive  for  tran^ 
portation,  or  transport,  from  one  state  te  an- 
other, any  live  stock  affected  with  any  com* 
municiCble  disease,  nor  should  anyone  d^ 
liver  for  such  transportation,  or  drive  OBio 
foot  or  transport  in  private  conveyance  from  2 
one  state  to  another,  any  live  stock,  knowing* 
them  to  be  so  affected.  It  was  made  tho 
duty  of  the  commissioner  of  agriculture  to 
notify  the  proper  officials  or  agents  of  traa» 
portation  companies  doing  business  in  any 
infected  locality  of  the  existence  of  con^ 
tagion;  and  the  operators  of  railroads,  or 
the  owners  or  custodians  of  live  stock  withia 
such  infected  district,  who  should  know» 
ingly  violate  the  provisions  of  the  act,  wero 
to  be  guilty  of  a  misdemeanor  punishablo 
by  fine  or  imprisonment. 

The  court  held  that  this  Federal  legisla* 
tion  did  not  override  the  statute  of  tho 
state;  that  the  latter  created  a  civil  lia- 
bility as  to  which  the  animal  industry  act 
of  Congress  had  not  made  provision.  Tho 
court  said  (supra,  pp.  623,  624) : 

"May  not  these  statutory  provisions 
stand  without  obstructing  or  embarrassing 
the  execution  of  the  act  of  Congress?  This 
question  must,  of  course,  be  determined  with 
reference  to  the  settled  rule  that  a  statute 
enacted  in  execution  of  a  reserved  power  of 
the  state  is  not  to  be  regarded  as  incon- 
sistent with  an  act  of  Congress  passed  in  tho 
execution  of  a  clear  power  under  the  Cod* 
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■titution,  uBleas  the  repugnanoe  or  oan- 
flict  is  80  direct  and  positive  that  the  two 
acts  cannot  be  reconciled  or  stand  together. 
Sinnot  y.  Davenport.  22  How.  227,  243,  16 
L.  ed.  243,  247.  .  .  .  Whether  a  cor- 
poration transporting,  or  the  person  causing 
to  be  transported,  from  one  state  to  another, 
cattle  of  the  class  specified  in  the  Kansas 
statute,  should  be  liable  in  a  civil  action 
for  any  damages  sustained  by  the  owners  of 
domestic  cattle  by  reason  of  the  intro- 
duction into  their  state  of  such  diseased 
eattle,  is  a  subject  about  which  the  animal 
industry  act  did  not  make  any  provision. 
That  act  does  not  declare  that  the  regula- 
tions established  by  the  Department  of 
Agriculture  should  have  the  effect  to  exempt 
from  civil  liability  one  who,  but  for  such 
regulations,  would  have  been  liable  either 
9  under  the  general  principles  of  law  under 
g  some  state  enactment  for  damages  arising 
*  out  of  the  introduction  into  that  state  of 
cattle  so  affected.  And,  as  will  be  seen 
from  the  regulations  prescribed  by  the  Sec- 
retary of  Agriculture,  that  officer  did  not 
assume  to  give  protection  to  anyone  against 
such  liability." 

In  Reid  v.  Colorado,  187  U.  S.  137,  47  L. 
ed.  108,  23  Sup.  Ct.  Rep.  92,  12  Am.  Crim. 
Rep.  506,  the  question  arose  under  a  statute 
of  Colorado  which  had  been  passed  to  pre- 
vent the  introduction  into  the  state  of 
diseased  animals.  The  statute  made  it  a 
misdemeanor  for  anyone  to  bring  into  the 
state  between  April  1  and  November  1  any 
cattle  or  horses  from  a  state,  territory,  or 
eounty  south  of  the  36th  parallel  of  north 
latitude,  unless  they  had  been  held  at  some 
place  north  of  that  parallel  at  least  ninety 
days  prior  to  importation,  or  unless  the  own- 
er or  person  in  charge  should  procure  from 
the  state  veterinary  sanitary  board  a  certifi- 
cate, or  bill  of  health,  to  the  effect  that  the 
cattle  or  horses  were  free  from  all  infectious 
or  contagious  diseases,  and  had  not  been  ex- 
posed thereto  at  any  time  within  the  pre- 
ceding ninety  days.  The  expense  of  any 
inspection  in  connection  therewith  was  to 
be  paid  by  the  owner. 

The  plaintiff  in  error  had  been  convicted 
of  bringing  cattle  into  the  state  in  violation 
of  the  statute.  There  was  no  proof  in  the 
case  that  the  particular  cattle  had  any  in- 
fectious or  contagious  disease,  but  it  did 
appear  that  they  were  brought  from  Texas, 
south  of  the  36th  parallel,  without  being 
held  or  inspected  as  the  statute  required. 
Its  provisions  were  ignored  altogether  as 
invalid  legislation.  When  the  plaintiff  in 
error  refused  assent  to  the  state  inspection, 
he  showed  to  the  authorities  a  certificate 
•igned  by  an  assistant  inspector  of  the  Fed- 
eral bureau  of  animal  industry,  who  certified 
that  he  had  carefully  inspected  the  cattle  in 


Texas  and  found  them  free  from  eommuni- 
cable   disease.     It   was   insisted   that   the 
statute  of  Colorado  was  in  conflict  with  the  ^ 
animal  industry  act  of  Congress,  but  the  g 
court  sustained  the  state  law  for^the  reason  • 
that,  although  the  two  statutes  related  to 
the  same  general  subject,  they  did  not  cover 
the  same  ground  and  were  not  inconsistent 
with  each  other. 

The  court  thus  emphasized  the  general 
principle  involved  (supra,  p.  148) :  "It 
should  never  be  held  that  Congress  intends 
to  supersede  or  by  its  legislation  suspend 
the  exercise  of  the  police  powers  of  the 
states,  even  when  it  may  do  so,  unless  its 
purpose  to  affect  that  result  is  clearly  mani- 
fested. This  court  has  said — and  the  prin- 
ciple  has  been  often  reaffirmed — that  'in  the 
application  of  this  principle  of  supremacy 
of  an  act  of  Congress  in  a  case  where  the 
state  law  is  but  the  exercise  of  a  reserved 
power,  the  repugnance  or  conflict  should  be 
direct  and  positive,  so  that  the  two  acts 
could  not  be  reconciled  or  consistently  stand 
together.'"  And  in  the  course  of  its  re- 
view of  the  subjects  embraced  in  the  Federal 
legislation  the  court  said   (pp.  149,  150) : 

''Still  another  subject  covered  by  the  act 
is  the  driving  on  foot  or  transporting  from 
one  state  or  territory  into  another  state  or 
territory,  or  from  any  state  into  the  District 
of  Columbia,  or  from  the  District  into  any 
state,  of  any  live  stock  known  to  be  affected 
with  any  contagious,  infectious,  or  com* 
mimicable  disease.  But  this  provision  does 
not  cover  the  entire  subject  of  the  trans- 
porting or  shipping  of  diseased  live  stock 
from  one  state  to  another.  The  owner  of 
such  stock,  when  bringing  them  into  an- 
other state,  may  not  know  them  to  be  dis- 
eased; but  they  may,  in  fact,  be  diseased, 
or  the  circumstances  may  be  such  as  fairly 
to  authorize  the  state  into  which  they  are 
about  to  be  brought  to  take  such  precan* 
tionary  measures  as  will  reasonably  guard 
its  own  domestic  animals  against  danger 
from  contagious,  infectious,  or  oommuni* 
cable  diseases.  The  act  of  Congress  left 
the  state  free  to  cover  that  field  by  such 
regulations  as  it  deemed  appropriate,  and 
which  only  incidentally  affected  the  free- 
dom of  interstate  commerce.  Congress  went  eo 
no  farther  than  to  make  it  an*  offense  ? 
against  the  United  States,  for  anyone  know* 
ingly  to  take  or  send  from  one  state  or 
territory  to  another  state  or  territory,  or 
into  the  District  of  Columbia,  or  from  the 
District  into  any  state,  live  stock  affected 
with  infectious  or  communicable  disease. 
The  animal  industry  act  did  not  make  it  aa 
offense  against  the  United  States  to  send 
from  one  state  into  another  live  stock  which 
the  shipper  did  not  know  were  diseased. 
The  offense  charged  upon  the  defendant  In 
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the  state  eonrt  was  not  the  introduction  into 
Colorado  of  eattle  that  he  knew  to  be 
diseased.  He  was  charged  wih  having 
brought  his  cattle  into  Colorado  from  cer- 
tain counties  in  Texas,  south  of  the  36th 
parallel  of  north  latitude,  without  said 
cattle  having  been  held  at  some  place  north 
of  said  parallel  of  latitude  for  at  least  the 
time  required  prior  to  their  being  brought 
into  Colorado,  and  without  having  pro- 
cured from  the  state  veterinary  sanitary 
board  a  certificate  or  bill  of  health  to  the 
effect  that  his  cattle — in  fact — ^were  free 
from  all  infectious  or  contagious  diseases, 
and  had  not  been  exposed  at  any  time  within 
ninety  days  prior  thereto  to  any  such 
diseases,  but  had  declined  to  procure  such 
certificate  or  have  the  inspection  required 
by  the  statute.  His  knowledge  as  to  the 
actual  condition  of  the  cattle  was  of  no 
consequence  under  the  state  enactment  or 
under  the  charge  made. 

"Our  conclusion  is  that  the  statute  of 
Colorado,  as  here  involved,  does  not  cover 
the  same  ground  as  the  act  of  Congress, 
and  therefore  is  not  inconsistent  with  that 
act;  and  its  constitutionality  is  not  to  be 
questioned  unless  it  be  in  violation  of  the 
Constitution  of  the  United  States,  inde- 
pendently of  any  legislation  by  Congress." 
In  Asbell  v.  Kansas,  209  U.  S.  251,  62 
L.  ed.  778,  28  Sup.  Ct.  Rep.  485^  14  Ann. 
Cas.  1101,  the  plaintiff  in  error  had  been 
convicted  under  a  statute  of  the  state  of 
Kansas  which  made  it  a  misdemeanor  to 
transport  cattle  into  the  state  from  any 
^  point  south  of  the  south  line  of  the  state,  ex- 
2  cept  for  immediate  slaughter,  without  hav< 
•  ing  first*  caused  them  to  be  inspected  and 
passed  as  healthy  by  the  proper  state  offi- 
cials or  by  the  bureau  of  animal  industry 
of  the  Interior  Department  of  the  United 
States.  The  court  held  that  the  statute  was 
a  valid  exercise  of  the  power  of  the  state 
unless  it  were,  in  conflict  with  the  act  of 
Congress.  It  appeared  that  since  the  de- 
cision in  Reid  v.  Colorado,  187  U.  S.  137, 
47  L.  ed.  108,  23  Sup.  Ct.  Rep.  92,  12  Am. 
Crim.  Rep.  606,  Congress  had  provided  that 
where  an  inspector  of  the  bureau  of  animal 
industry  had  issued  a  certificate  that  he  had 
inspected  live  stock  and  found  them  free 
from  communicable  disease,  they  should  be 
transported  into  any  state  or  territory 
without  further  inspection  or  the  exaction 
of  fees  of  any  kind,  except  such  as  might  be 
required  by  the  Secretary  of  Agriculture. 
But  as  the  law  of  Kansas  recognized  the 
Federal  certificate,  a  conflict  with  the  act 
of  Congress  was  avoided,  and  hence  the 
conviction  under  the  state  law  was  sus- 
tained. 

Applying  these  established  principles  to 
the  present  case,  no  ground  appears  for 
denying  validity  to  the  statute  of  Indiana. 
That  state  has  determined  that  it  is  nec- 


essary, in  order  to  secure  proper  protection 
from  deception,  that  purchasers  of  the  de» 
scribed  feeding  stuffs  should  be  suitably 
informed  ef  what  they  are  buying,  and  haa 
made  reasonable  provision  for  disclosure 
of  ingredients  by  certificate  and  label,  and 
for  inspection  and  analysis.  The  require* 
ments,  the  enforcement  of  which  the  bill 
seeks  to  enjoin,  are  not  in  any  way  in  con* 
fiict  with  the  provisions  of  the  Federal 
act.  They  may  be  sustained  without  im* 
pairing  in  the  slightest  degree  its  operation 
and  effect.  There  is  no  question  here  of 
conflicting  standards,  <Mr  of  opposition  of 
state  to  Federal  authority.  It  follows 
that  the  complainant's  bill  in  this  aspect  ef 
the  case  was  without  equity. 

Other  objections  urged  by  the  bill  to  tlw 
validity  of  the  staute,  save  so  far  as  they 
may  be  deemed  to  involve  the  questions 
that   have  already   been   considered,   have  ^ 
not  been  pressed  in  argument  and  need  not  ^ 
be  discussed.  *  Recurring  to  the  contention  • 
that  the  product  of  the  complainant  is  not 
within  the  statute,  it  is  evident  that,  a*> 
suming  the  validity  of  the  enactment,  tiM 
•omplainant    showed    no    ground    for    re* 
sorting  to  equity,  as  the  nature  of  the  oom- 
position  must  be  determined  according  to 
the  fact,  in  the  course  of  due  proceedings 
for  that  purpose. 

The  demurrer  was  properly  sustained. 

Afi^med* 


(t»  U.  8.  416.). 
LOUIS  ZECKENDORF,  Appt., 


V. 


ALBERT  STEINFELD,  J.  N.  Curtis,  B.  K» 
Shelton,  et  al.     (No.  139.) 


ALBEBT  STEINFELD,  J.  N.  CurtU,  B.  K. 
Shelton,  et  al.,  Appts., 

V. 

LOUIS    ZECKENDORF    and    Silver    BeU 
Copper  Company.     (No.  140.) 

Courts  (§  387 •)  —  Appeal  prom  Terri- 
torial Court  —  Second  Appeal— Law 
OF  Case. 

1.  The  holding  of  a  territorial  suprems 
court  on  the  first  appeal  is  not  the  law  of 
the  case  for  the  Federal  Supreme  Court 
when  reviewing  a  decree  rendered  on  the 
second  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  1032-1087 ;    Dec.  Dig.  fi  387.*] 

Corporations  (8  816*)— Contracts— Rb- 
bgission. 

2.  That  part  of  an  agreement  between  a 
corporation  and  one  of  its  directors  and 
stockholders  by  which  there  was  vested  in 
the  corporation  the  proceeds  of  the  sale  of 
certain  mining  properties  controlled  by  him, 
in  consideration  of  reimbursement  for  hiA 
outlay,  and  the  assumption  by  the  corporap 
tion  ef  all  his  obligations  with  respect  t« 
suoh  properties,  cannot  be  deemed  included 
by  the  general  terms  of  a  stockholders'  r^ 
winding  resolution,  where,  from  a  wnsid" 


^or  otber 
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-eration  of  the  proceedings  of  tlie  meeting 

and  the  known  facts  surrounding  the  par- 

ties  at  the  time,  it  is  apparent  that  they 

had  in  mind  only  to  afreet  the  director's 

right  under  the  agreement  to  retain  for  his 

indemnity  the  custody  of  the  proceeds  of 

^e  sale. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
-Cent.  Dig.  S9  1401-1415;    Dec.  Dig.  {  316.*] 

■Corporations  (S  312*)— Officer  as  Trus- 
tee. 

3.  A  stockholder  and  director  of  a  cor* 

poration,  purchasing  in  his  own  name  and 

that  of  the  company  the  shares  of  another 

stockholder  under  an  agreement  to  pay  the 

purchase   price   from  the   proceeds   of  the 

workings    of    the    company's    property    or 

-from  its  sale,  and  having  the  stock  trans- 

-ferred  on  the  company's  books  to  him  as 

-trustee,  holds  the  same  in  trust  for  the  cor- 

{loration,  and  must  account  to  it  for  the 

•diridends  received  by  him  upon  such  stodc. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
•Cent  Dig.  §9  1376-1886, 1388-1392;    Dec.  Dig.  9  812.*] 

•Corporations  (§  621*) —Receivers  — In 
Stockholder's  Suit. 

4.  A  receiver  is  properly  appointed  in  a 
stockholder's  suit,  where  the  company's  prop- 
erties have  all  been  sold  and  its  assets  are 
io  be  distributed  among  the  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
•Cent.  Dig.  99  2461-2469.  2471 ;    Dec.  Dig.  9  621.*] 

[Nos.  139  and  140.] 

:Argued  March  15,  1912.     Decided  June  7, 

1912. 

CROSS  APPEALS  from  the  Supreme 
Court  of  the  Territory  of  Arizona  to 
review  a  decree  which,  on  a  second  appeal, 
Affirmed  a  decree  of  the  District  Court  for 
Pima  County  in  that  territory,  rendered  in 
a  stockholder's  suit,  finding  against  the 
stockholder  on  one  cause  of  action  and  in 
bis  favor  on  the  other.  Reversed  in  so  far 
AS  the  decree  affirms  the  decree  of  the  Dis- 
irict  Court  on  the  first  cause  of  action; 
•otherwise  affirmed. 

See  same  case  below,  first  appeal,  10  Ariz. 
221,  86  Pac.  7;  second  appeal,  12  Ariz.  245, 
100  Pac.  784. 
-   The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  H.  Hereford  and  Ed- 
win A.  Meserve  for  Zeckendorf. 

Messrs.  Eugene  S.  Ives  and  Francis  J. 
^  Heney  for  Steinfeld  et  aL 

«    *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Louis  Zeckendorf  brought  this  suit  in  the 
district  court  hi  Pima  county,  territory  of 
Arizona,  as  a  stockholder  of  the  Silver  Bell 
Copper  Company,  hereinafter  called  the 
Silver  Bell  Company,  for  and  on  its  behalf, 
against  Albert  Steinfeld,  J.  N.  Curtis,  and 
R.  K.  Shelton,  as  individuals  and  as  officers 
and  directors  of  the  Silver  Bell  Company, 
the  Silver  Bell  Company,  and  a  certain  com- 


pany known  as  the  Mammoth  Copper  Com- 
pany. He  sought  to  recover  $338,710.16  for 
so  much  money  wrongfully  appropriated  by 
and  to  the  use  of  the  defendant  Steinfeld, 
which  rightfully  belonged  to  the  Silver  Bell 
Company,  and  to  recover,  as  belonging  to 
the  company,  300  shares  of  stock  in  the 
Silver  Bell  Company.  There  was  also  a  t- 
prayer  for  an  accounting  and  the  return  of  S 
the  money  and  shares  and*for  the  appoint-  * 
ment  of  a  receiver.  Steinfeld  answered  thai 
the  money,  a  portion  of  which  was  the  pro- 
ceeds of  certain  mining  properties  which 
had  belonged  to  him  and  had  been  sold  in 
conjunction  with  properties  belonging  to  the 
Silver  Bell  Company,  and  shares  of  stock, 
belonged  to  him,  and  for  reasons  set  forth 
were  rightfully  in  his  possession. 

The  district  court,  upon  the  first  trial, 
found  in  favor  of  Zeckendorf.  This  judg- 
ment was  reversed  by  the  supreme  court  of 
Arizona  and  the  case  sent  back  for  further 
findings.  10  Ariz.  221,  86  Pac.  7.  The 
pleadings  were  amended,  the  amended  com- 
plaint dividing  the  controversy  into  two 
causes  of  action,  the  first  embracing  the 
ownership  of  the  proceeds  of  sale  taken  by 
Steinfeld  and  the  second  the  title  to  the 
300  shares  of  stock  and  dividends  thereon. 
Upon  the  second  trial  the  district  court 
found  against  Zeckendorf  on  the  first  cause 
of  action  and  against  Steinfeld  on  the  sec- 
ond cause  of  action  upon  the  facts  found, 
made  certain  provisions  as  to  attorney  fees, 
and,  in  view  of  the  situation  of  the  Silver 
Bell  Company,  appointed  a  receiver  and  or^ 
dered  that  the  property  and  the  assets  of 
the  company  be  turned  over  to  him  for  dis- 
tribution according  to  the  order  and  judg- 
ment of  the  court,  and  that  upon  final  hear- 
ing the  Silver  Bell  Company  be  dissolved, 
its  debts  paid  and  assets  distributed  among 
the  stockholders  according  to  their  rights. 
The  court  further  ordered  that  Steinfeld 
should  hold  in  his  hands  the  sum  of  $25,760 
to  secure  him  against  his  liability  as  gar- 
nishee in  a  case  by  one  Franklin  against 
the  Silver  Bell  Company,  Steinfeld  to  ae- 
count  to  the  company  for  the  money  on  the 
final  determination  of  the  action.  An  ap- 
peal was  again  taken  to  the  supreme  court 
of  the  territory  of  Arizona,  and  that  court 
affirmed  the  judgment  and  orders  of  the 
district  court     12  Ariz.  246,  100  Pac.  784. 

Both  parties  appealed.     No.  139  is  the  ^ 
appeal  of  Zeckendorf  from  that  part  of  the  J 
judgment  dismissing  on  the^merits  his  first  • 
cause  of  action,  concerning  the  moneys  paid 
to   Steinfeld.     No.    140   is   the   appeal    of 
Steinfeld  from  the  order  and  judgment  hold- 
ing that  the  300  shares  of  stock  belong  to 
the    company,    and    requiring    him   to    ac- 
count for  the  dividends  thereon.     The  su- 
preme court  of  the  territory  made  elaborate 


•For  other  oases  see  same  topic  ft  9  numbsb  in  Dec  ft  Am.  Dlga.  1907 1«  data,  ft  Reo'r  Iauvixot 
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findings  of  faet»  adopting  the  findings  of 
the  district  court  and  making  certain  find- 
ings of  its  own.  So  far  as  necessary  to  de- 
termine the  case  as  we  view  it,  the  findings 
may  be  summarized  as  follows: 

Since  1878  Albert  Steinfeld  and  Louis 
Zeckendorf  have  been  partners  under  the 
firm  name  of  Louis  Zeckendorf  &  Company. 
Zeckenford  lived  in  the  city  of  New  York. 
Steinfeld  resided  in  the  city  of  Tucson, 
Arizona,  and  was  the  active  member  of  the 
firm  in  its  mining  operations.  William  and 
Julia  Zeckendorf  were  the  owners  of  a 
certain  mine  known  as  the  Old  Boot  or 
Mammoth  mine,  which  was  being  operated 
by  the  Carl  Nielsen,  under  contract  with 
Steinfeld  as  trustee  of  the  owners.  Nielsen 
became  so  indebted  to  the  partnership  that, 
in  order  to  secure  such  indebtedness,  in 
January,  1899,  a  company  was  incorporated 
under  the  laws  of  Arizona  known  as  the 
Nielsen  Mining  k  Smelting  Company,  the 
name  being  changed  on  January  14,  1901, 
to  the  Silver  Bell  Mining  Company,  and 
all  the  stock  of  the  company  was  originally 
issued  to  Carl  Nielsen,  in  consideration  of 
the  transfer  to  the  company  of  his  rights 
in  the  Old  Boot  mine,  and  a  like  transfer  of 
personal  property  used  in  working  the  mine. 
The  stock  was  divided  as  follows:  499 
shares  to  L.  Zeckendorf  k  Company,  30 
shares  to  Albert  Steinfeld,  trustee  of  Wil- 
liam and  Julia  Zeckendorf,  170  shares  to 
J.  N.  Curtis,  300  shares  to  Carl  Nielsen, 
and  one  share  to  R.  K.  Shelton,  but  being 
in  fact  the  property  of  L.  Zeckendorf  & 
Company.  In  January,  1901,  the  300  shares 
in  Nielsen's  name  were  transferred  on  the 
books  of  the  company  to  the  name  of  Albert 
^  Steinfeld,  trustee.  On  the  6th  of  June, 
^  1903,  the  499  shares  of  L.  Zeckendorf  & 
•  Company  were^divided,  260  shares  to  Louis 
Zeckendorf  and  249  shares  to  Albert  Stein- 
feld, Steinfeld  taking  the  one  share  stand- 
ing in  the  name  of  Shelton,  which  was  in 
Steinfeld's  possession  until  December  9, 1903, 
when  it  was  given  to  Shelton.  At  the  meet- 
ing of  the  stockholders  Steinfeld  voted  tLe 
stock  in  his  name  as  trustee,  and  the  stock 
of  L.  Zeckendorf  &  Company,  and  Louis 
Zeckendorf  was  never  at  any  stockholders' 
meeting  and  did  not  vote  therein  by  proxy 
until  the  stockholders'  meeting  of  Decem- 
ber 26,  1903,  at  which  he  was  present. 
Subsequent  to  January  14,  1901,  Albert 
Steinfeld,  J.  N.  Curtis,  and  R.  K.  Shelton 
were  the  directors  of  the  corporation,  all 
residing  in  Tucson,  Arizona.  Shelton  was 
at  all  times  the  representative  of  Steinfeld 
on  the  board  of  directors  of  the  company, 
and  at  all  times  involved  in  this  action 
vAted  as  ordered,  directed,  and  requested  by  . 
Steinfeld.  After  June  6,  1903,  J.  N.  Cur-  | 
tis,  as  director  and  other  officer  of  the  Sil-  i 


▼er  Bell  Company,  was  under  the  dominion 
and  control  of  Steinfeld  and  did  as  he  di- 
rected. 

In  the  year  1900  Steinfeld  purchased,  in 
his  own  name  and  in  the  name  of  the  Mam* 
moth  Copper  Company,  which  was  owned 
and  controlled  by  him,  certain  mining  prop- 
erties in  the  neighborhood  of  the  Old  Boot 
mine,  known  as  the  English  Group  of  Mines^ 
and  in  September,  1900,  proceeded  to  Europe^ 
and  there  concluded  the  purchase  of  the 
English  title  to  that  group. 

The  findings  of  fact  sent  up  to  us,  and 
which  must  alone  be  the  basis  of  our  judg^ 
ment  (Eagle  Min.  k  Improv.  Co.  ▼.  Hamil- 
ton, 218  U.  S.  613,  516,  54  L.  ed.  1131,  1132 
31  Sup.  Ct.  Rep.  27),  showing  that  Steinfeld, 
in  purchasing  the  English  Group  of  Mines, 
did  not  purchase  them  with  the  intent  that 
they  should  thereby  become  the  property  of 
the  Silver  Bell  Company,  but  that  at  that 
time  he  purposed  to  give  the  Silver  Bell 
Company  an  opportunity  to  take  the  mines 
upon  reimbursing  him  for  his  outlays  and 
expenditures  in  that  connection,  which  he^ 
expected  the  Silver  Bell  Company  would « 
do,  intending,  if  it  did  not|*to  keep  them  for  • 
his  own.  In  our  view,  the  facts  found  show 
that  Steinfeld  and  the  company  effectually 
carried  out  this  purpose,  and  that  the  subse- 
quent attempt  to  rescind  the  action  by 
which  the  proceeds  of  the  sale  of  the  Eng- 
lish Group  of  Mines  became  the  property  of 
the  Silver  Bell  Company,  and  to  give  the 
proceeds  to  Steinfeld,  must  be  held  for 
naught. 

The  findings  show  that  after  the  ao- 
quisition  of  the  English  Group  of  Mines 
Steinfeld  turned  them  over  to  the  posses- 
sion of  the  Nielsen  Mining  &  Smelting 
Company  (the  name  of  which  was  subse- 
quently changed  to  the  Silver  Bell  Copper 
Company),  which  assumed  the  possession 
and  control  of  them;  that  they  were  oper> 
ated  in  connection  with  the  other  mining 
property  of  the  company,  known  as  the 
Old  Boot  mine;  that  maps  were  prepared* 
under  the  direction  of  Steinfeld,  showing  the 
mining  properties  as  one  entire  group  of 
mines,  and  that  the  president  of  the  com- 
pany made  reports  of  the  mines  as  the 
properties  of  the  Silver  Bell  Company;  thai 
these  maps  and  reports  were  sent  to  Zeck- 
endorf and  others,  and  that  efforts  were 
made  by  Steinfeld  to  sell  the  properties  as  a 
whole,  including  the  English  Group. 

In  the  early  part  of  1901,  Curtis,  who  was 
president  of  the  Silver  Bell  Company,  hold- 
ing certain  shares  in  his  own  right,  oontend- 
ed  that  the  English  Group  of  mines  was  held 
in  trust  by  Steinfeld  for  the  Silver  Bell 
Company.  Both  parties  consulted  one 
Franklin,  an  attorney,  who  advised  that 
Steinfeld  could  not  hold  the  properties  as 
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his  own  until  he  had  given  the  company  an 
opportunity  to  take  them  upon  reimbuning 
him  for  his  outlays  and  expenses,  and  it  had 
declined  to  do  so. 

Steinfeld  acquiesced  in  this  position,  and 

en  July  15,   1901,  made  a  proposition   in 

writing  to  the  Silver  Bell  Company.     The 

substance    of    this    proposal    was    that    he 

^  would  hold  in  trust  for  the  Silver  Bell  Com- 

^  pany  all  the  mining  properties  controlled  by 

*  him,  the  company  to^assiune  all  obligations, 
counsel  fees,  etc.,  to  pay  for  the  annual  as- 
sessment work,  and  to  reimburse  him  for  his 
outlays  on  or  before  the  15th  of  October, 
1901  (and  that  he  would  also  turn  over  the 
Nielsen  stock  in  controversy  in  the  second 
cause  of  the  action  upon  the  assumption  of 
certain  obligations).  And  upon  compliance 
with  the  terms  of  the  proposition  the  min- 
ing properties  were  to  belong  to  the  Silver 
Bell  Company.  Steinfeld  stated  in  this 
proposal : 

"I  am  of  the  opinion  that  all  of  the  min- 
ing claims  and  mill  sites  and  property  ac- 
quired, as  above  set  forth,  by  the  Mammoth 
Mining  Company  and  by  myself,  are  of  great 
value  to  you,  and  that  your  company  should 
own  the  same,  and  as  an  inducement  to  you 
to  purchase  and  acquire  the  same,  I  am  will- 
ing to  place  you  in  my  shoes ;  that  is  to  say, 
to  sell  and  convey  to  you  all  the  interest  so 
acquired  by  me,  upon  my  being  repaid  the 
amounts  of  money  I  have  expended,  with 
interest,  and  upon  your  assuming  and  guar- 
anteeing with  security  satisfactory  to  me 
the  performance  on  your  part,  of  all  the 
matters  and  things  and  payments  which, 
under  the  various  contracts,  I  am  liable  or 
responsible  for.  To  this  end  I  herewith  sub- 
mit to  you  the  following  proposition." 

The  Silver  Bell  Company  was  given  until 
October  15,  1901,  to  accept  the  proposition; 
and,  in  the  event  it  failed  to  do  so  and  to 
comply  therewith  by  such  date,  the  option 
was  to  be  at  an  end.  This  proposition  was 
presented  to  the  board  of  directors  on  July 
15,  1901,  and  it  was  ordered  that  a  meeting 
of  the  stockholders  should  be  called  to  de- 
cide upon  it.  Another  meeting  of  the  di- 
rectors took  place  October  1,  1901,  at  which 
Steinfeld  stated  that  he  would  agree,  on  con- 
dition that  the  company  pay  for  the  as- 
sessment work  done  and  to  be  done  in  1900, 
1901,  and  1902,  and  pay  interest  for  the 
interval  on  the  amount  named  in  his  origi- 
nal proposition,  to  extend  the  time  for  ac- 
ceptance of  his  proposal  to  the  15th  day  of 
S  September,  1902.     This  proposition  of  ex- 

•  tension  was  accepted  by*the  board,  and  it 
was  further  resolved  that  a  stockholders' 
meeting  should  be  called  not  later  than 
September  15,  1902,  and  a  stockholders' 
meeting  was  held  later  on  that  day,  October 
1,  1901,  but  Zeckendorf  was  not  present  and 


no  action  was  taken.  And  tha  Silver  Bell 
Company  continued  to  possess,  use,  and 
work  the  properties  as  its  own  with  the  full 
knowledge  and  consent  of  Steinfeld  and  the 
Manunoth  Copper  Company. 

In  this  situation  of  affairs  Steinfeld  ne- 
gotiated the  sale  of  all  of  the  properties, 
and  on  May  13,  1903,  reported  to  the  board 
of  directors  that  he  had,  on  behalf  of  him- 
self, the  Mammoth  Copper  Company,  and 
the  Silver  Bell  Company,  given  an  option 
for  the  sale  of  the  properties  for  $515,000, 
as  one  entire  property,  and  requested  that 
his  action  be  confirmed,  which  was  done, 
Steinfeld  himself  voting  in  favor  of  such 
conflrmance.  At  the  time  the  price  of 
$515,000  was  fixed,  Steinfeld  intended  to  re- 
new and  permit  the  corporation  to  accept 
the  terms  of  his  proposition  of  July  15, 
1901,  as  extended,  and  the  officers  of  the 
Silver  Bell  Company  expected  the  corporar 
tion  to  avail  itself  of  the  offer,  so  that  the 
whole  of  the  purchase  money  would  be  paid 
to  and  become  the  property  of  the  Silver 
Bell  Company.  On  May  20,  1903,  all  the 
properties  were  conveyed  to  the  Imperial 
Copper  Company  for  the  purchase  price  of 
$515,000,  $115,000  in  cash  and  the  balance 
in  notes  payable  in  four  equal  quarterly  in- 
stalments. The  cash  and  notes  were  turned 
over  to  Steinfeld  as  the  treasurer  of  the 
Silver  Bell  Company,  and  were  to  be  held 
by  him  under  a  certain  agreement,  dated 
May  20,  1903,  which  permitted  Steinfeld  to 
hold  the  money  and  notes  as  indemnity  for 
the  obligations  and  liabilities  to  the  Im- 
perial Copper  Company  which  he  had  as- 
sumed, the  latter  company  having  required 
Steinfeld  to  guarantee  the  titles  to  the 
mines  sold  for  one  year.  It  was  mutually 
agreed  in  the  agreement  of  May  20,  1903,  m 
that  the  purchase  price  paid  and  to  be  paid  % 
upon  the  sale  should  belong  to* the  Silver  * 
Bell  Company.  Between  May  20,  1903,  and 
January  20,  1904,  the  Imperial  Copper  Com- 
pany paid  to  Steinfeld,  as  treasurer  and 
trustee  of  the  Silver  Bell  Company,  $319,- 
487.50,  representing  the  cash  payment  and 
the  proceeds  of  the  first  two  notes,  with 
interest,  out  of  which  money  was  paid 
$118,000,  including  $18,117  to  Steinfeld.  In 
October  and  November,  1903,  Steinfeld  sent 
all  the  money,  except  $50,000  which  had 
been  attached  in  his  hands  at  the  suit  of 
Franklin,  to  the  Bank  of  California,  at  San 
Francisco,  California,  and  deposited  it  there 
in  his  individual  name. 

On  the  day  the  contract  of  liay  20,  1903, 
was  executed,  the  board  of  directors  held  a 
meeting,  Steinfeld,  Curtis,  and  Shelton  be- 
ing present,  at  which  the  president  reported 
the  various  transactions  attending  the  sale 
and  submitted  certain  documents.  He  fur- 
ther reported  that  Steinfeld,  who  had  con- 
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dneted  the  negotiations  with  the  Imperial 
Copper  Company,  had  again  submitted  for 
acceptance  his  proposition  of  July  15,  1901, 
with  the  modifications  that  the  company 
forthwith  pay  him  in  cash  the  sum  of 
$18,117,  being  the  sum  named  in  the  origi- 
nal proposal,  with  interest,  and  assume  all 
obligations  incurred  in  past  and  present 
negotiations  and  transactions  with  respect 
to  such  mining  properties,  and  the  presi- 
dent stated  that  it  was  necessary  to  adjust 
with  the  Mammoth  Copper  Company  the 
disposition  of  the  purchase  money,  and  sub- 
mitted the  agreement  of  May  20,  1903. 
Five  several  resolutions  were  thereupon  un- 
animously adopted :  ( 1 )  Ratifying  the  sale ; 
(2)  accepting  Steinfeld's  proposition  and 
directing  the  payment  forthwith  of  the  $18,- 
117,  and  providing  for  certain  other  pay- 
ments; (3)  authorizing  the  payment  of 
certain  commissions  on  the  sale:  (4)  fully 
empowering  the  president  and  secretary  of 
the  company  to  indemnify  Steinfeld  against 
loss  or  damage  for  having  guaranteed  the 
^  titles  to  the  properties;  and  (6)  specifically 
IJ  ratifying  and  approving  the  agreement  of 
*  May  20,  1903,*providing  for  the  disposition 
of  the  proceeds  of  the  sale  and  indemnifying 
Steinfeld.  And  on  the  day  following,  May 
21,  1903,  the  $18,117  was  paid  to  Steinfeld. 
Zeckendorf  was  not  at  this  meeting  or  any 
of  the  meetings  except  the  stockholders' 
meeting  on  December  26,  1903. 

In  December,  1903,  Zeckendorf  brought  a 
suit  in  California  to  enjoin  the  bank  there 
from  turning  over  to  Steinfeld  the  moneys 
and  notes  so  deposited  by  him,  and  obtained 
an  injimction  restraining  Steinfeld  from 
receiving  and  the  bank  from  delivering  to 
him  the  money  and  notes. 

Thereafter,  on  December  26  1903,  a 
stockholders'  meeting  was  held  in  Tucson, 
Arizona,  all  the  stockholders  and  the  re- 
spective attorneys  of  Zeckendorf  and  Stein- 
feld being  present,  and  it  was  at  this  meet- 
ing, it  is  contended,  that  the  action  thereto- 
fore taken  vesting  the  proceeds  of  sale  in 
the  Silver  Bell  Company  was  rescinded.  The 
supreme  court  of  Arizona,  on  the  first  ap- 
peal of  this  case  to  that  court  (10  Ariz. 
221,  86  Pac.  7),  found  that  such  rescission 
was  accomplished,  notwithstanding  the 
stockholders  may  have  intended  to  do  no 
more  than  rescind  the  indemnity  feature  of 
the  former  agreement  and  resolutions,  and 
sent  the  case  back  for  findings  of  fact  as  to 
the  ownership  of  the  English  Group  of 
Mines  and  also  of  the  300  shares  of  stock, 
and  as  to  the  rights  of  the  parties  as  to  the 
distribution  of  the  proceeds  of  the  sale. 
This  conclusion  as  to  the  rescission  of  the 
agreement  of  May  20,  1903,  it  is  said,  has 
become  the  law  of  the  ease  and  binding  in 
its  subsequent  stages.    Whatever  might  be 


the  holding  of  the  supreme  court  of  Arizo- 
na as  to  the  effect  of  this  decision  upon  its 
own  judgment  and  that  of  the  district  court, 
the  case  reached  this  court  for  the  first  time 
upon  the  present  appeal,  and  certainly  the 
holding  of  the  supreme  court  of  Arizona  at 
any  of  the  stages  of  the  case  prior  to  this 
appeal  would  not  be  the  law  of  the  case 
for  this  court.  United  States  v.  Denver  9t 
B.  G.  R.  Co.  191  U.  S.  84,  93,  48  L.  ed.  m 
106,  109,  24  Sup.  Ct.  Kep.  33.  }^ 

*  We  cannot  agree  with  the  supreme  court  of  * 
Arizona  that  the  effect  of  this  stockholders^ 
meeting  was  to  rescind  so  much  of  the  for- 
mer action  as  vested  the  proceeds  of  the  sale 
in  the  Silver  Bell  Company.  Nor  can  we 
agree,  as  the  court  held,  that,  if  the  parties 
did  intend  to  rescind  only  the  former  ac- 
tion as  to  the  custody  of  the  proceeds  of  the 
sale,  they  made  a  mistake  only  as  to  the 
legal  effect  of  the  rescinding  resolution.  On 
the  other  hand,  we  think  it  is  apparent  from 
a  consideration  of  the  proceedings  of  that 
meeting,  which  the  supreme  court  of  Arizo- 
na has  made  a  finding  of  itself,  that  the  ob- 
jection of  Zeckendorf,  the  principal  stock- 
holder other  than  Steinfeld,  was  to  so  much 
of  the  former  action  as  pertained  to  the 
turning  over  of  the  proceeds  of  the  sale 
to  Steinfeld  to  be  held  by  him  for  his  in- 
demnity. At  the  meeting  no  disposition  was 
manifested  to  give  Steinfeld  the  ownership 
of  the  proceeds  of  the  sale  of  the  English 
mines,  nor  to  treat  any  modification  of  the 
former  action  as  a  rescission  of  the  entire 
matter. 

The  discussion  at  that  meeting  through- 
out shows  that  the  object  of  Zeckendorf  was 
to  get  the  money  and  the  proceeds  of 
the  notes  into  the  hands  of  a  treasur- 
er of  the  company  who  would  give  se- 
curity therefor,  and  to  have  the  entire 
proceeds  of  the  sale  divided  among  the 
stockholders.  There  was  no  intimation 
that  the  money  or  notes  then  held  by  the 
treasurer  would  be  taken  from  the  Silver 
Bell  Company  and  one  half  thereof  turned 
over  to  Steinfeld  as  the  vendor  of  the  Eng- 
lish Group  of  Mines.  As  the  counsel  of 
Steinfeld  said: 

''We  are  unwilling  to  admit  that  we  did 
not  have  the  right  to  this  money.   We  still 
assert  that  this  resolution  and  agreement 
was  honest  and  valid,  and  that  Mr.  Stein- 
feld, under  it,  had  the  right  to  this  money, 
and  had  the  right  to  act  as  he  has  done. 
But  since  you  attack  it,  we  are  willing  to 
agree  to  pass  a  resolution  in  the  language  ^ 
of  your  prayer  in  which  we  will  rescind  the  ^ 
resolution  and*agreement,  and  relinquish  cM  • 
right  whatever  to  the  personal  custody  of 
that  money,  and  turn  it  over  to  the  oom* 
pony. 

"Now,  I  drew  a  little  resolution,  which  I 
would  suggest  one  of  you  gentlemen  (I 
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not  a  member  of  the  board)  thonld  offer.** 
(Italics  ours.) 

Thereupon  the  reBolution  in  the  following 
language  was  offered: 

"Resolved,  that  the  agreement  executed 
on  May  20th  by  the  president  and  secretary 
of  the  corporation,  the  Manunoth  Copper 
Company,  and  Albert  Steinfeld,  be  and  the 
same  is  hereby  rescinded,  and  that  the  said 
agreement  and  resolution  passed  on  said 
day  be  declared  null  and  yoid." 

After  the  resolution  had  been  offered  and 
before  the  vote  was  taken,  counsel  for  Stein- 
feld  said  further: 

"We   are   acquiescing   in   your   demand. 


Ml 


'We  will  now  organize  as  a  stockholders* 
meeting. 

"Our  desire  is  in  good  faith  to  rescind 
that  resolution,  hut  we  wUl  never  admit  toe 
acted  iorong fully  in  taking  the  tnoney;  you 
attacked  the  resolution,  and  we  are  willing, 
if  you  wish,  to  rescind  it."     (Italics  ours.) 

What  resolution  does  this  refer  to?  Cer- 
tainly not  the  one  (1)  ratifying  and  ap- 
proving the  sale  to  the  Imperial  Copper 
Company;  nor  the  one  (2)  accepting  Stein- 
feld's  proposition  and  authorizing  payments 
to  Steinfeld  and  those  from  whom  he  had 
purchased;  nor  (3)  the  payment  of  com- 
missions. But  manifestly  all  parties  had 
in  mind  so  much  of  the  resolutions  as  re- 
ferred to  the  right  of  Steinfeld  to  continue 
to  hold  the  proceeds  of  the  sale,  cash  and 
notes,  for  his  indemnity. 

At  the  stockholders'  meeting,  the  entire 
1,000  shares,  representing  those  belonging 
to  Zeckendorf,  Steinfeld,  Shelton,  and  Cur- 
tis, were  all  voted  in  favor  of  the  resolution. 
I,  We  will  not  stop  to  recite  the  other 
je  parts  of  the  long  finding  which  includes  all 
•  the  proceedings  of  this  meeting.*  At  the  end 
of  the  findings  of  fact  in  this  connection  the 
supreme  court  of  Arizona  makes  this  signifi- 
cant statement: 

"In  the  stockholders'  meeting  held  on  the 
26th  day  of  December,  1903,  hereinabove  set 
out^  plaintiff,  in  voting  to  rescind  said 
agreement  of  May  20,  1903,  and  the  resolu- 
tion hereinabove  mentioned,  did  not  under- 
stand or  know  or  believe  that  anybody 
claimed  or  would  claim  that  the  action  tak- 
en on  that  day  by  the  stockholders  of  the 
Silver  Bell  Copper  Company  would  operate 
to  give  either  Albert  Steinfeld  or  the  Mam- 
moth Copper  Company  any  right  or  claim 
to  any  of  said  proceeds  of  said  sale,  nor  did 
the  directore  m  good  faith  understand  or 
believe  that  the  etookholders  intended  to  fn- 
struot  them  to  rescind  any  portion  of  tJie 
agreement  and  resolution  other  than  that 
relating  to  the  indemnity  agreement  herein- 
before  mentioned,"    ( Italics  ours. ) 

It  is  argued  that  this  is  but  a  conclusion, 


and  not  in  any  proper  sense  a  finding  of 
fact.  If  this  be  so,  we  think  it  is  the  prop- 
er conclusion  from  the  facts  stated.  In  our 
view  it  cannot  be  reasonably  maintained 
that,  in  passing  the  resolution,  when  it  ia 
read  in  the  light  of  the  proceedings  at  the 
meeting  and  the  known  facts  surrounding 
the  parties  at  the  time,  the  stockholders  in- 
tending to  rescind  any  more  of  the  transac- 
tion than  related  to  the  indemnity  agree- 
ment. On  the  other  hand,  the  fair  inference 
from  the  proceedings  at  this  meeting  leaves 
no  doubt  in  our  minds  that  the  stockholders 
intended  to  affirm  the  previous  transactions 
except  so  far  as  they  related  to  Steinfeld's 
right  to  hold  the  money  and  notes  for  his 
indemnity,  and  that  Steinfeld  acquiesced  in 
such  modification  as  one  of  the  stockholders. 
In  interpreting  the  action  of  the  stock* 
holders  in  passing  the  resolution,  the  facta 
and  circumstances  surrounding  them  may 
legitimately  be  looked  to.  Chesapeake  & 
O.  Canal  Co.  v.  Hill,  15  Wall.  94,  100,  101,  ^ 
,  21  L.  ed.  64,  67,  68.  In  construing  written  M| 
^documents,  "this  kind  of  evidence,"  said* 
Mr.  Justice  Bradley,  speaking  for  the  court, 
"is  especially  pertinent  when  the  inquiry  is 
as  to  the  subject-matter  of  the  agreement^ 
(p.  101).  To  the  same  effect,  Reed  v.  Mer- 
chants' Mut.  Ins.  Co.  95  U.  6.  23,  30,  31, 
24  L.  ed.  348-350. 

Notwithstanding  the  directors  did  not,  in 
good  faith,  understand  the  rescission  to  go 
beyond  the  indemnity  feature,  as  abovo 
stated,  on  December  26,  1903,  the  direct- 
ors, Steinfeld,  Shelton,  and  Curtis,  met  and 
undertook  to  rescind  their  former  action. 
It  is  specifically  found  that  Zeckendorf  had 
no  knowledge  of  this  meeting,  although  it 
was  held  on  the  same  day  as  the  meeting 
of  the  stockholders  to  which  we  have  re- 
ferred. On  January  16,  1904,  Curtis  and 
Shelton,  for  the  directors,  without  notice  to 
the  other  stockholders,  and  no  one  else  be- 
ing present  but  Steinfeld  and  his  coimseI» 
at  the  request  of  Steinfeld,  adopted  the  res- 
olution which  divided  the  $516,000,  the  pro* 
ceeds  of  the  sale  to  the  Imperial  Copper 
Company,  by  awarding  to  Steinfeld  and  hit 
company,  the  Mammoth  Copper  Company, 
as  the  owners  of  one  half  of  the  property 
sold,  one  half  of  the  cash  and  notes,  less 
certain  payments  which  are  recited.  Un- 
der that  supposed  authority,  Curtis,  as 
treasurer,  turned  over  to  Steinfeld  $145,- 
743.75  in  cash  and  one  of  the  notes.  In 
so  voting  and  acting  it  is  specifically  found 
that  Curtis  and  Shelton  consulted  with  no 
person  whatsoever  except  Steinfeld  and  his 
attorney,  and  that  they  were  under  the  com- 
plete dominion  and  control  of  Steinfeld,  and 
voted  and  acted  on  his  orders  and  not  other- 
wise. For  the  reasons  stated,  we  are  of  the 
opinion  that  the  supreme  court  of  Arizona 
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•rred  in  affirming  so  much  of  tht  judgment 
as  dismissed  the  first  cause  of  action.  This 
eonclusion  renders  it  unnecessary  to  consid- 
er whether  Steinfeld,  in  view  of  his  relation 
to  the  company,  could  have  held  the  title 
acquired  hy  him  except  in  trust  for  the 
^  company. 

As  to  the  second  cause  of  action: 
*0n  the  20th  of  January,  1904,  Steinfeld 
received  $33,300  as  dividends  upon  the  stock 
standing  in  his  name  as  trustee  and  which 
is  in  controversy  in  the  second  cause  of 
action,  a  dividend  of  $111  per  share  hav- 
ing been  declared  by  the  board  of  directors. 
As  to  this  phase  of  the  case,  it  is  unneces- 
sary to  recite  the  facts  found  by  the  su- 
preme court  of  Arizona.  They  are  clear 
and  distinct,  and  there  can  be  no  doubt 
that  Steinfeld  held  the  300  shares  of  stock 
purchased  from  Mielsen  for  the  company, 
and  the  court  was  right  in  affirming  the 
judgment  upon  the  second  cause  of  action 
upon  the  facts  found. 

It  is  contended  that  it  was  wrong  to  ap- 
point  a  receiver  in  the  case,  but  we  think 
that,  in  view  of  the  situation  of  the  prop- 
erty and  the  final  winding  up  of  the  com- 
pany, the  appointment  of  the  receiver  was 
proper,  and  that  that  officer  should  be  con- 
tinued for  the  final  settlement  of  the  af* 
fairs  of  the  company. 

It  follows  that  the  judgment  of  the  Su- 
preme Court  of  the  Territory  of  Arizona 
should  be  reversed  in  so  far  as  it  affirms 
the  judgment  of  the  District  Court  on  the 
first  cause  of  action,  and  affirmed  in  so  far 
as  the  Supreme  Court  affirms  the  District 
Court  on  the  second  cause  of  action ;  and  the 
case  remanded  to  the  Supreme  Court  of  the 
state  of  Arizona,  as  successor  of  the  Terri- 
torial Supreme  Court  (36  Stat,  at  L.  chap. 
310,  pp.  676,  577,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  158;  Nielsen  v.  Steinfeld,  224  U. 
S.  534,  66  L.  ed.  — ^,  S2  Sup.  Ct  Bei>.  609), 
for  such  farther  proceedings  as  may  not  be 
inconsistent  with  the  opinion  of  this  court 

Judgment  accordingly. 


(»  17.  8.  460.) 

LOW  WAH  SUEY  and  Li  A.  Sim   (Mrs. 
Low  Wah  Suey),  Appts., 

V. 

SAMUEL  W.   BACKUS,  Commissioner  of 
Immigration,  Port  of  San  Francisco. 

Aliens  (f  40*) —Constitutional  Law 
(§  318*)— Due  Pbocbss  of  Law— Depob- 
TATioN  OF  Alien. 

1.  Proceedings  resulting  in  the  deporta^ 
tion  of  an  alien  found  as  an  inmate  of  a 
house  of  prostitution  within  three  years 
subsequent  to  her  entry  into  the  United 
States  are  not  wanting  in  due  process  of 
law  because  she  had  no  counsel  when  first 
under  examination,  where  such  an  exami- 


nation is  within  the  authority  of  the  ael 
of  February  20,  1007  (34  Stat,  at  L.  898, 
chap.  1134,  U.  S.  Comp.  Stat  Supp.  1911, 
p.  499),  as  amended  by  the  act  of  March 
26,  1910  (86  Stat,  at  L.  263,  chap.  128,  XJ. 
S.  Comp.  SUt  Supp.  1911,  p.  501),  and  at 
subsequent  sta^  in  the  proceeding,  and 
before  the  hearing  was  closed  or  the  orders 
for  deportation  made,  she  had  the  assist 
ance  and  advice  of  oounseL 

[Ed.  Note.— For  other  cased,  see  Aliens.  Cent. 
Dig.  S  100;  Dec.  Dig.  S  40:*  Constitutional 
Law.  Cent  Dig.  t  949;    Dec  Dig.  t  818.*] 

Constitutional  Law  (f  318*)— Due  Pro- 
cess OF  Law—Depobtation  of  Alien. 

2.  The  inmiigration  officer's  lack  of  power 

to  issue  process  to  compel  the  attendanca 

of  witnesses   does   not   render   invalid,   as 

denying  due  process  of  law,  the  proceedings 

had  conformably  to  the  act  of  February  20, 

1907,  as  amended  by  the  act  of  March  26, 

1910,   resulting  in  the  deportation   of  an 

alien  found  as  an  inmate  of  a  house  of 

prostitution  within  three  years  subsequent 

to  her  entry  into  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §  949 ;    Dec  Dig.  9  818.*] 

Aliens   (|  44*) —Deportation— Depabt- 
MENTAL  Regulations. 

3.  The  rules  of  the  Secretary  of  Com- 
merce and  Labor  governing  the  deportation 
of  aliens  found  as  inmates  of  houses  ot 
prostitution  within  three  years  subsequent 
to  their  entry  into  the  United  States  are 
not  so  arbitrary  as  to  be  beyond  his  power, 
under  the  act  of  February  20,  1907,  as 
amended  by  the  act  of  March  20,  1910,  be- 
cause provision  is  thereby  made  for  an  ex- 
amination in  the  absence  of  counsel,  where 
they  also  provide  for  a  hearing  at  whioh 
the  alien  shall  have  opportunify  to  show 
cause  why  she  should  not  be  deported,  and 
for  her  apprisal  at  such  stage  of  the  pro- 
ceedings as  the  person  before  whom  th» 
hearing  was  held  shall  deem  proper  thai 
she  may  thereafter  be  represented  by  eoun* 
sel,  and  for  the  forwarding  to  the  Depart- 
ment  of  all  papers,  including  the  minutes 
and  any  written  argument  submitted  by 
counsel. 

[Ed.  Note.— For  other  eaeea.  Me  Aliens.  Cent. 
Dig.  89  102-104 :    Dec.  Dig.  9  44.*] 

Aliens    (§  23*)— DEPOBTAXioif— Wife  of 
Citizen. 

4.  A  foreign-bom  Chinese  woman,  though 
married  to  a  Chinaman  of  American  birti^ 
is  an  alien,  within  the  meaning  of  the  pn^ 
visions  of  the  act  of  February  20,  1907,  as 
amended  by  the  act  of  March  26,  1910,  for 
the  deportation  of  any  alien  found  as  an 
inmate  of  a  house  of  prostitution  withia 
three  years  subsequent  to  her  entry  into 
the  United  States. 

[Ed.  Note.— For  other  cases,  eee  Aliens,  Gent. 
Dig.  89  76-90:    Dec.  D»g.  9  28.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  299-801 ;   vol.  8,  p.  7571.] 

[No.  869.] 

Argued  April  80,  1912.     Decided  June  7, 

1912. 

APPEAL  from  the  District  Court  of  th« 
United  States  for  the  Northern 


•For  other  oase*  see  same  topie  ft  I  wumsxb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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triet  of  California  to  rtview  a  decree  refus- 
ing relief  by  liabeas  eorpus  to  an  alien  im- 
migrant whose  deportation  wai  ordered  by 
the  Department  of  Commerce  and  Labor. 
AiBrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oorry  M.  Stadden  and  Qeorge 
A.  McGowan  for  appellants. 

Assistant  Attorney  General  Harr  and 
9  Solicitor  Genersl  J<ehma.nn  for  appellee. 

•  *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Li  A.  Sim,  a  Chinese  woman,  wife  of 
Low  Wah  Suey,  was  ordered  to  be  de- 
ported by  the  Department  of  Commerce 
and  Labor,  a  hearing  having  been  had  be- 
fore an  inomigration  inspector  at  San  Fran- 
cisco and  appeal  taken  to  the  Secretary 
of  Commerce  and  Labor  under  the  pro- 
visions of  the  act  of  Congress  approved 
February  20,  1907  (34  Stat,  at  L.  898, 
ehap.  1134,  U.  8.  Comp.  Stat.  Supp.  1911, 
p.  499),  the  warrant  for  deportation  re- 
citing that  she  had  landed  at  the  port  of 
San  Francisco,  California,  on  the  15th 
of  April,  1910,  and  had  been  found  in  the 
United  States  in  violation  of  the  act  of 
February  20,  1907,  as  amended  by  the  act 
approved  March  26,  1910  (36  Stat,  at  L. 
263,  chap.  128,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  501);  namely,  that  she  was  an 
alien,  found  as  an  inmate  of  a  house  of 
prostitution  within  three  years  subsequent 
to  her  entry  into  the  United  States. 

The  statutes  of  the  United  States  un- 
der which  the  proceedings  were  had  and 
the  warrant  issued  are  principally  S  3  of 
the  act  of  March  26,  1910,  amending  §  3 
of  the  act  of  February  20,  1907,  and 
I,  if  20  and  21  of  the  latter  act.  Section  3 
9  provides :     "    •    .    .    Any  alien  who  shall 

•  be  found *an  inmate  of  or  connected  with 
the  management  of  a  house  of  prostitu- 
tion or  practising  prostitution  after  such 
alien  shall  have  entered  the  United  States, 
or  who  shall  receive,  share  in,  or  derive 
benefit  from,  any  part  of  the  earnings  of 
any  prostitute;  or  who  is  employed  by, 
in,  or  in  connection  with  any  house  of 
prostitution  or  music  or  dance  hall  or 
other  place  of  amusement  or  resort  ha- 
bitually frequented  by  prostitutes,  or  where 
j>ro8titutes  gather,  or  who  in  any  way  as- 
sists, protects,  or  promises  to  protect  from 
arrest  any  prostitute,  shall  be  deemed  to  be 
unlawfully  within  the  United  States,  and 
shall  be  deported  in  the  manner  provided 
by  sections  twenty  and  twenty-one  of  this 
act  .  .  ."  Section  20  provides  that 
any  alien  who  enters  the  United  States  in 
Tiolation  of  law,  etc.,  shall,  upon  the  war- 
rant of  the  Secretary  of  Commerce  and  La- 
bor, be  deported  to  the  country  whence  he 


came  within  three  years  after  his  entry  into 
the  United  States.  Section  21  provides  that 
the  Secretary  of  Conunerce  and  Labor,  up- 
on being  satisfied  that  an  alien  is  found  in 
the  United  States  in  violation  of  the  act, 
or  is  subject  to  deportation  under  the  act 
or  any  law  of  the  United  States,  shall  cause 
such  alien  to  be  taken  into  custody,  and  re- 
turned to  the  country  whence  he  came  with- 
in three  years  after  landing  or  entry  in  the 
United  States.  The  act  also  provides  for  a 
hearing  before  an  inspector  or  commission* 
er  under  rules  prescribed  by  the  Secretary 
of  Commerce  and  Labor.  The  inspector  or 
commissioner  reports  his  conclusions  and 
the  testimony  on  which  they  are  based  to 
the  Secretary,  who,  after  examination,  may 
order  a  release  or  deportation,  as  in  his 
judgment  the  case  may  warrant.  Under 
this  statute  the  Secretary  of  Commerce  and 
Labor  has  provided  certain  instructions  and 
rules,  some  of  which  will  be  hereinafter  no- 
ticed. 

That  Congress  may  pass  laws  forbidding 
aliens   or   classes   of   aliens   from   coming 
within  the  United  States,  and  may  provide  ^ 
for  the  expulsion  of  aliens  or  classes  of  J 
aliens  from* its  territory,  and  may  devolve* 
upon  the  executive  department  or  subordi- 
nate officials  the  right  and  duty  of  identi- 
fying and  arresting  such  persons,  is  settled 
by  previous  decisions  of  this  court.    Wong 
Wing  V.  United  SUtes,  163  U.  S.  228,  237, 
41  L.  ed.  140,  143,  16  Sup.  Ct  Rep.  977. 

A  series  of  decisions  in  this  court  has 
settled  that  such  hearings  before  executive 
officers  may  be  made  conclusive  when  fairly 
conducted.  In  order  to  successfully  attack 
by  judicial  proceedings  the  conclusions  and 
orders  made  upon  such  hearings  it  must  be 
shown  that  the  proceedings  were  manifestly 
unfair,  that  the  action  of  the  executive  offi- 
cers was  such  as  to  prevent  a  fair  investiga- 
tion, or  that  there  was  a  manifest  abuse  of 
the  discretion  committed  to  them  by  the  stat- 
ute. In  other  cases  the  order  of  the  execu- 
tive officers  within  the  authority  of  the  stat- 
ute is  final.  United  States  v.  Ju  Toy,  198  U. 
S.  253,  49  L.  ed.  1040,  25  Sup.  Ct.  Rep.  644; 
Chin  Yow  v.  United  States,  208  U.  S.  8,  62 
L.  ed.  369,  28  Sup.  Ct.  Rep.  201 ;  Tang  Tun 
▼.  Edsell,  223  U.  S.  673,  56  L.  ed.  — ,  32 
Sup.  Ct  Rep.  350. 

In  the  case  of  Teung  How  t.  North,  223 
U.S.  706,  56  L.ed. — ^,  32  Sup.  Ct  Rep.  517, 
decided  at  the  present  term,  this  court  dis- 
missed the  appeal  in  a  per  curiam  opinion. 
An  examination  of  that  case  shows  that  it 
was  in  all  respects  like  the  case  at  bar,  so 
far  as  the  status  of  Yeung  How,  the  per- 
son deported,  is  concerned,  she  being  a  Chi- 
nese woman  who  had  married  a  Chinaman 
of  American  birth,  except  that  the  husband 
of  Yeung  How  was  dead,  so  that  at  the  time 
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of  the  deportation  order  she  was  the  widow 
of  an  American  citizen.  An  examination  of 
the  briefs  in  that  case  show  that  it  was 
contended  in  behalf  of  the  petitioner  that 
the  statute  and  procedure  thereunder,  the 
case  being  one  of  the  deportation,  and  not 
of  the  admission,  of  an  alien,  deprived  the 
petitioner  of  due  process  of  law  under  the 
Constitution  of  the  United  States,  inasmuch 
as  there  was  no  provision  by  which  the  pe- 
titioner could  procure  or  compel  the  attend- 
^  ance  of  witnesses,  and  because  the  statute 
^  made  no  provision  for  the  punishment  of 

•  a  witness  giving  false^testimony  against  the 
detained  person,  and  because  such  alien, 
lawfully  within  this  country,  could  not  be 
deported  without  a  hearing  of  a  judicial 
character.  Notwithstanding  these  alleged 
infractions  of  constitutional  right,  this 
court  dismissed  the  appeal. 

In  the  case  now  under  consideration,  the 
proceedings  and  order  for  deportation  were 
attacked  by  a  writ  of  habeas  corpus  filed 
in  the  district  court  of  the  United  States 
for  the  northern  district  of  California.  The 
case  was  decided  upon  demurrer,  and  the 
question  therefore  arises  whether,  upon  the 
allegations  well  pleaded,  a  case  was  made 
for  the  discharge  of  the  prisoner.  The  pe- 
tition abounds  in  conclusions  of  law.  We 
will  examine  such  of  the  allegations  ad- 
vanced as  a  basis  for  the  relief  sought  as 
atate  facts.  The  petitioner,  Low  Wah  Suey, 
who  instituted  the  proceedings  in  behalf  of 
his  wife,  Li  A.  Sim,  alleged  that  he  was  a 
resident  of  the  city  and  county  of  San  Fran- 
cisco, California,  bom  in  the  United  States 
of  parents  regularly  domiciled  therein;  that 
consequently  he  is  a  citizen  of  the  United 
States  and  of  the  state  of  California;  that 
he  was  married  to  Li  A.  Sim  on  the  10th 
of  March,  1910,  in  Hong  Kong,  a  British 
province,  and  that  they  have  since  been  and 
were,  at  the  date  of  the  filing  of  the  pe- 
tition, husband  and  wife;  that  they  entered 
the  United  States  on  the  15th  of  Septem- 
ber, 1910;  that  the  entry  was  lawful,  and 
that  until  the  commencement  of  proceed- 
ings for  deportation  they  continuously  lived 
and  cohabited  together  as  husband  and 
wife;  that  they  had  a  son.  Low  Sang,  born 
to  them  on  February  9,  1911,  at  their  home 
in  the  state  of  California;  and  that  both 
Low  Wah  Suey  and  Li  A.  Sim  are  citizens 
of  the  state  of  California.  The  arrest  and 
hearing  before  the  commissioner  of  immi- 
gration at  the  port  of  San  Francisco  are 
recited,  as  is  the  approval  of  the  Secre- 
tary of  Commerce  and  Labor  and  the  war- 
^  rant  for  deportation.  It  is  further  alleged 
^  that  Li  A.  Sim  was  refused  the  right  to 

*  be*repre8ented  by  counsel  during  all  stages 
of  the  preliminary  proceedings,  and  was 
examined  without  the  presence  of  her  coun- 


sel and  against  her  will  by  the  immigration 
officer  at  the  port  of  San  Francisco,  and 
before  she  had  been  advised  of  her  right 
to  counsel,  and  before  she  was  given  an  op- 
portunity of  securing  bail;  and  that  after- 
wards an  examination  was  conducted  by  the 
immigration  officer,  acting  under  the  or- 
ders of  the  Commissioner  of  Immigration, 
at  which  she  was  questioned  by  the  immi* 
gration  inspector  against  her  will  and  with* 
out  the  presence  of  counsel,  who  was  re- 
fused permission  to  be  present,  and  that 
at  certain  stages  of  the  proceedings  she 
was  refused  the  right  to  consult  with  coun- 
sel. This  objection,  in  substance,  is  that, 
under  examination  before  the  inspection  of- 
ficer, at  first  she  had  no  counsel.  Such  an 
examination  is  within  the  authority  of  th« 
statute,  and  it  is  not  denied  that  at  sub- 
sequent stages  fif  the  proceedings  and  be- 
fore the  hearing  was  dosed  or  the  orders 
were  made  she  had  the  assistance  and  ad- 
vice of  counsel. 

It  is  next  averred  that  the  Secretary  of 
Commerce  and  Labor  and  the  Commissioner 
of  Immigration  refused  to  take  the  neces- 
sary steps  to  enforce  the  attendance  of  wit- 
nesses to  testify  on  behalf  of  the  petitioner, 
although  it  is  said  that  the  immigration  of- 
ficers did  use  their  power  to  procure  wit- 
nesses to  testify  against  her;  and  that  had 
such  witnesses  as  she  wished  been  produced, 
she  says,  upon  information  and  belief,  thai 
the  testimony  in  the  record  would  haw 
been  such  as  to  require  a  different  order  by 
the  Secretary  of  Commerce  and  Labor,  and 
sufficient  to  prevent  the  issuing  of  the  or^ 
der  of  deportation.  The  statute  does  not 
give  authority  to  issue  process  to  compel 
the  attendance  of  witnesses.  It  does  not 
appear  from  the  record  that  any  witnesses 
offered  on  behalf  of  the  petitioner  were  not 
heard  or  that  anything  was  done  to  pre- 
vent the  production  of  such  witnesses,  and 
the  nature  and  character  of  the  proposed^ 
testimony  offered  is  not  set  forth.  This^ 
objection  was  urged  in  the  Yeung  How  y.* 
North  Case,  and  the  lack  of  power  to  com- 
pel witnesses  by  the  immigration  officer  was 
alleged  as  depriving  the  appellant  of  due 
process  of  law.  This  court  dismissed  the 
case  upon  reference  to  other  eases  which 
indicate  its  view  that  no  constitutional 
right  was  thereby  taken  from  the  petition- 
er. The  former  cases  have  sustained  th« 
right  to  provide  for  such  hearing,  and  noth- 
ing was  done  to  prevent  the  production  of 
such  witnesses  as  the  petitioner  might  haw 
seen  fit  to  produce. 

It  is  further  alleged  that  the  exeentive 
officer  acted  in  bad  faith  and  arbitrarily  ia 
receiving  a  report  based  on  hearsay  infor- 
mation, the  name  of  the  informer  being 
withheld  from  Li  A.  Sim,  and  no  opporta* 
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nitj  being  ffiytn  her  to  offset  or  disproTe 
such  hearsay  evidenoe.  The  nature  and 
character  of  this  testimony  is  not  set  forth, 
and  we  have  no  means  of  knowing  it  was 
not  such  as  might  properly  have  been  con- 
sidered in  such  a  hearing. 

It  is  alleged  that  the  rules  of  the  Sec- 
retary of  Commerce  and  Labor  are  arbi- 
trary and  illegal,  particularly  certain  sec- 
tions of  rule  35.  From  these  rules,  it  ap- 
pears that,  while  provision  is  made  for  an 
examination  in  the  absence  of  counsel,  it 
is  provided  that  a  hearing  snail  be  had  at 
which  the  alien  shall  have  full  opportunity 
to  show  cause  why  he  should  not  be  de- 
ported, and  that,  at  such  stage  of  the  pro- 
ceedings as  the  person  before  whom  the 
hearing  is  held  shall  deem  proper,  the  alien 
shall  be  apprised  thajb  he  may  thereafter  be 
represented  by  counsel,  who  shall  be  per- 
mitted to  be  present  at  the  further  conduct 
of  the  hearing,  to  inspect  and  make  a  copy 
of  the  record  of  the  hearing  so  far  as  it 
has  proceeded,  and  to  meet  any  evidence 
that  theretofore  has  been  or  may  thereafter 
be  presented  by  the  government;  and  it  is 
further  provided  that  all  the  papers,  in- 
cluding the  minutes  and  any  written  argu- 
ment submitted  by  counsel,  together  with 
the  recommendations,  upon  the  merits,  of 
^  the  examining  officer  and  the  officer  in 
^|  eharge,  shall  be  forwarded  to  the  Depart- 
•  ment  at* the  record  on  which  to  determine 
whether  or  not  a  warrant  for  deportation 
shall  issue.  Considering  the  summary  char- 
acter of  the  hearing  provided  by  statute  and 
the  rights  given  to  counsel  in  the  rules  pre- 
scribed, we  are  not  prepared  to  say  that  the 
rules  are  so  arbitrary  and  so  manifestly 
intended  to  deprive  the  alien  of  a  fair, 
though  summary,  hearing,  as  to  be  beyond 
the  power  of  the  Secretary  of  Commerce  and 
Ijabor  under  the  authority  of  the  statute. 
The  petition  would  be  much  more  satis- 
factory if  the  general  rule  had  been  com- 
plied with  and  the  proceedings  had  before 
the  immigration  officer  had  been  set  out. 
As  a  general  rule,  in  habeas  corpus  pro- 
ceedings a  copy  of  the  record  of  the  pro- 
ceedings attacked  is  required.  Craemer  v. 
Washington,  168  U.  S.  124,  128,  129,  42 
L.  ed.  407,  409,  18  Sup.  Ct.  Rep.  1.  The  rea- 
sons given  for  failure  to  comply  with  this 
rule,  as  stated  in  the  petition,  are  that  the 
record  is  too  voluminous  to  be  made  a  part 
thereof,  that  to  incorporate  a  copy  of  the 
entire  proceedings  would  'burden  the  pe- 
tition and  cloud  the  issue,"  that  the  pe- 
titioner was  not  in  the  possession  of  the 
entire  record  and  was  unable  to  secure  it  in 
time  to  file  it  with  his  petition,  and  that 
the  Commissioner  of  Immigration  had  a 
copy  of  the  record  which  he  could  produce 
with  the  body  of  Li  A.  Sim.  It  does  not 
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appear  that  a  copy  of  tho  CMentlal  part  of 

the  proceedings  was  not  in  the  possession  of 
the  petitioner  or  could  not  be  had,  and  so 
far  as  it  was  within  his  power,  ho  should 
have  complied  with  the  rule. 

An  examination  of  the  petition,  omitting 
such  allegations  as  are  merely  conclusions 
or  charge  of  bad  faith,  we  think,  justified 
the  court  below  in  sustaining  the  demurrer, 
provided  that,  at  the  time  of  the  arrest  and 
order  of  deportation,  Li  A.  Sim  was  an  alien 
within  the  meaning  of  the  statute  which 
provides  for  the  deportation  of  any  alien 
found  as  an  inmate  of  a  house  of  prostl-^ 
tution  or  practising  prostitution  after  en*^| 
tering  the   United   States,   when   the* pro-* 
ceeding   shall    be   instituted   within   three 
years  from  the  entry  of  such  alien  in  thii 
country. 

The  statute  in  terms  applies  in  general  to 
all  aliens.  An  alien  has  been  defined  to  be 
"one  bom  out  of  the  jurisdiction  of  tho 
United  States,  and  who  has  not  been  nat- 
uralized under  their  Constitution  anl  laws." 
2  Kent,  Com.  50;  1  Bouvier's  Law  Diet. 
129.  Within  this  general  description  Li  A. 
Sim  would  clearly  come,  unless  her  status 
was  changed,  as  is  alleged,  by  marriage  to 
a  Chinaman  of  American  birth,  who  is  con- 
sequently an  American  citizen.  It  is  un« 
necessary  to  discuss  the  effect  of  such  mar^ 
riage  at  common  law,  as  in  this  country 
the  matter  is  regulated  by  statute.  Section 
1994  of  the  Revised  Statutes  (U.  8.  Comp. 
Stat  1901,  p.  1268)  provides: 

"Any  woman  who  is  now  or  may  hereafter 
be  married  to  a  citizen  of  the  United  States, 
and  who  might  herself  be  lawfully  natural- 
ized, shall  be  deemed  a  citizen."  • 

This  section  is  said  to  originate  in  the 
act  of  Congress  of  February  10,  1855  (10 
Stat,  at  L.  604,  chap.  71),  which  in  its  2d 
section  provided  "that  any  woman  who 
might  lawfully  be  naturalized  under  the  ex- 
isting laws,  married,  or  who  shall  be  mar- 
ried, to  a  citizen  of  the  United  States,  shall 
be  deemed  and  taken  to  be  a  citizen."  This 
section  was  construed  in  Kelly  v.  Owen,  7 
Wall.  496,  19  L.  ed.  283,  and  was  held  to 
confer  the  privileges  of  citizenship  upon 
women  married  to  citizens  of  the  United 
States,  if  they  were  of  the  class  of  persons 
for  whose  naturalization  the  acts  of  Con- 
gress provide.  So,  under  the  present  stat- 
ute, when  a  woman  who  could  be  natural- 
ized marries  a  citizen  of  the  United  States, 
she  becomes  by  that  act  a  citizen  herself. 

Li  A.  Sim  was  a  Chinese  person  not  bom 
in  this  country,  and  could  not  become  a 
naturalized  citizen  under  the  laws  of  the 
United  States.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  716,  37  L.  ed.  905, 
914,  13  Sup.  Ct.  Rep.  1016;  act  of  May  6, 
1882  (22  Stat,  at  L.  58,  61,  |  14,  chap.  126, 
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U.  S.  Comp.  SUi  1001,  pp.  1305,  1333). 

Being  incapable  of  naturalization  herself, 
^  although  the  wife  of  a  Chinaman  of  Ameri- 
^  can  birth,  she  remained  an  alien  and  sub- 

*  ject  to  the  terms  of  the  act^^nnless  it  can 
be  successfully  maintained  that  she  was 
not  within  the  intent  and  purpose  of  the 
act  when  it  is  properly  construed.  In  this 
behalf  the  argument  of  her  counsel  is  that 
Congress  did  not  intend,  notwithstanding 
the  terms  of  the  act  in  question,  to  make 
it  applicable  to  a  Chinese  woman  married 
to  an  American  citizen  lawfully  domiciled 
within  this  country. 

To  sustain  this  position  Gonzales  v.  Wil- 
liams, 192  U.  S.  1,  48  L.  ed.  317,  24  Sup. 
Ct.  Rep.  177,  is  cited  by  counseL  In  that 
case  this  court  held  that  Isabella  Gonzales, 
an  inhabitant  of  Porto  Rico  at  the  date  of 
the  proclamation  of  the  treaty  of  1898  [30 
Stat,  at  L.  1754],  could  not  be  prevented 
from  landing  and  detained  by  an  immigra- 
tion inspector  as  an  alien  immigrant,  in 
'order  that  she  might  be  returned  to  Porto 
Rico,  it  appearing  likely  that  she  might  be- 
come a  public  charge.  This  court  held  that 
she  had  been  made  by  act  of  Congress  a 
citizen  of  Porto  Rico;  that  she  was  within 
the  class  absolved  form  all  previous  allegi- 
ance to  the  Spanish  government;  that  the 
act  excluding  alien  immigrants  was  intend- 
ed to  apply  to  foreigners  as  respects  this 
country,  to  persons  owing  allegiance  to  a 
foreign  government  and  citizens  or  subjects 
thereof;  that  citizens  of  Porto  Rico  whose 
permanent  allegiance  was  due  to  the  United 
States,  and  who  lived  in  the  peace  of  its 
dominion,  the  organic  law  of  whose  domi- 
cil  'Was  enacted  by  the  United  States  and 
enforced  through  its  officials,  could  not  be 
considered  alien  immigrants  within  the 
meaning  of  the  exclusion  act  of  March  3, 
1891  (26  SUt.  at  L.  1084,  chap.  551,  U.  S. 
Comp.  Stat.  1901,  p.  1294).  From  a  read- 
ing of  that  case  it  is  manifest  that  this 
court  did  not  think  that  Congress  intended 
to  exclude  those  over  whom  it  had  acquired 
jurisdiction  under  the  treaty  of  Paris  and 
the  subsequent  legislation  of  Congress, 
whose  sole  allegiance  was  to  this  country, 
and  who  were  not  aliens  to  it  in  any  just 
sense  of  the  term. 

The  case  of  United  States  v.  Gue  Lim, 

176  U.  8.  459,  44  L.  ed.  544,  20  Sup.  Ct. 

^  Rep.  415,  is  also  relied  upon.    We  think  that 

^  case  is  readily  distinguished  from  the  one 

•  at  bar.  It  was  there  held  that  •the  wife  of 
a  Chinese  merchant  entitled  by  treaty  to 
come  into  this  country  and  dwell  here  could 
not  be  required  to  furnish  the  certificate 
required  by  the  statute  from  Chinese  per- 
sons other  than  laborers,  as  such  construc- 
tion of  the  statute  would  lead  to  absurd 
results  in  requiring  a  certificate  from  the 


wife  of  a  merchant  In  regard  to  whom  11 
would  be  impossible  to  give  the  particulars 
which  the  statute  required  should  be  stated 
in  the  certificate;  that  the  real  purpose  of 
the  statute  was  not  to  prevent  the  persons 
named,  who,  under  the  second  article  of 
the  treaty,  had  the  right  to  come  into  this 
country,  from  entering,  but  was  to  prevent 
Chinese  laborers  from  entering  under  the 
guise  of  being  one  of  the  classes  permitted 
to  enter.  "To  hold  that  a  certificate  is  re- 
quired in  this  case,"  the  court  said,  at  p. 
468,  "is  to  decide  that  the  woman  [the  wife 
of  a  Chinese  merchant]  cannot  come  into 
the  country  at  all,  for  it  is  not  possible 
for  her  to  comply  with  the  act,  because  sfaui 
cannot  in  any  event  procure  the  certifi- 
cate, even  by  returning  to  China.  She  must 
come  in  as  the  wife  of  her  domiciled  hus- 
band or  not  at  all;"  and  it  was  held  that 
the  act  was  never  intended  to  exclude  the 
wife  and  minor  children  of  a  merchant  law- 
fully entitled  to  enter. 

It  is  argued  that,  being  a  citizen  of  Call* 
fornia,  the  petitioner  and  her  husband  are 
to  be  protected  from  the  operation  of  the 
act.  Assuming  that  they  are  citizens  of 
California,  there  is  nothing  in  that  fact  to 
prevent  the  officers  of  the  United  States 
from  exercising  the  authority  conferred  up* 
on  them  to  exclude  or  deport  aliens  or  oth- 
ers who  are  such  within  the  terms  of  the 
Federal  law. 

We  find  nothing  in  the  previous  decisions 
of  this  court  which  exempts  Li  A.  Sim  from 
the  operations  of  the  statute  as  an  alien 
person.  True  it  is,  as  contended,  that  all 
statutes  must  be  given  a  reasonable  con- 
struction, with  a  view  to  effecting  the  ob« 
ject  and  purposes  thereof.  It  was  the  mani- 
feet  purpose  of  Congress  in  passing  this 
law  to  prevent  the  introduction  and  keeping  n 
in  the  United*  States  of  women  of  the  pro- 7 
hibited  class.  The  object  of  the  act  was  to 
exclude  alien  prostitutes,  or,  if  they  entered 
and  were  found  violating  the  statute  with- 
in the  period  prescribed,  to  return  them  to 
the  country  whence  they  came.  A  married 
woman  may  be  as  objectionable  as  a  single 
one  in  the  respects  denounced  in  the  law. 
There  is  nothing  in  the  terms  of  the  ad 
showing  the  congressional  purpose  to  ex- 
clude from  its  provisions  an  alien  who  had 
previously  married  or  who  might  marry  aa 
Americv^  citizen.  Indeed,  if  this  construct 
tion  were  adopted,  the  marriage  of  such 
alien  to  a  countryman  of  American  citizen* 
ship  who  might  be  ignorant  of  the  conduct 
of  the  alien  or  willing  to  condone  it  would 
afford  an  easy  means  of  evading  the  stat- 
ute. In  the  present  case,  in  view  of  the 
finding  of  the  immigration  officer,  approved 
by  the  Secretary  of  Commerce  and  Labor,  it 
must  be   taken   as  true   that  Li   A.    Sim, 
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notwithfltaziding  her  marriage  relation,  was 
found  in  a  houae  of  prostitution,  in  viola- 
tion of  the  statute.  This  situation  was  one 
of  her  own  making;  and,  conceding  her 
riglit  to  come  into  the  United  States  and 
dwell  with  her  husband  because  of  his 
American  citizenship,  it  is  obvious  that  such 
right  could  have  been  retained  by  proper 
conduct  on  her  part,  and  was  only  lost  up- 
on her  violation  of  the  statute;  she,  being 
an  alien,  thereby  forfeiting  her  right  to 
longer  remain  in  this  country.  If  it  be  ad- 
mitted that  the  present  is  a  hard  applica- 
tion of  the  rule  of  the  statute,  with  the 
effect  of  such  law  this  court  has  nothing 
to  do.  The  provisions  of  the  statute  are 
plain,  and  it  was  passed  by  Congress  with 
full  power  over  the  subject.  In  our  view 
the  present  case  is  brought  within  the  terms 
of  the  law,  when  given  a  reasonable  con- 
struction with  a  view  to  effecting  its  pur- 
poses. If  it  ought  to  be  amended  so  as  to 
except  from  its  operation  alien  wives  of 
American  citizens,  that  result  can  only  be 
legitimately  obtained  in  the  exercise  of  leg- 
islative authority. 
Judgment  affirmed. 


(225  U.  8.  411.) 

ROSEWELL  E.  MESSINGER,  Petitioner, 

y. 

PETER  ANDERSON. 

Appeal  and  Errob  (|  1097*) —Second 
Appeal— "Law  of  the  Case." 

1.  The  phrase  "law  of  the  case,"  as  ap- 
plied to  the  effect  of  a  decision  of  an  ap- 
pellate court  in  an  earlier  appeal  in  the 
same  case,  merely  expresses,  in  the  absence 
of  statute,  the  practice  of  courts  generally 
to  refuse  to  reopen  what  has  been  decided, 
and  not  a  limit  to  their  power. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  M  4368-4368 ;    Dec.  Dig.  {  1097.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S.  p.  4024.] 

Courts  (8  382»)— Second  Appeal— Law 
OF  Case  —  Eaelibb  Appeal  to  Loweb 
Court. 

2.  A  prior  decision  of  a  Federal  circuit 

court  of  appeals  is  not  the  law  of  the  case 

for  the  Supreme  Court  when  reyiewing  a 

later  decision  of  the  former  court  in  tho 

same  case. 

[Ed.  Note.— For  other  casen,  see  Courts,  Cent. 
Dig.  59  1019.  1020:    Dec.  Dig.  8  382.*] 

Courts  (8  367* )— Federal  Courts— Fol- 
lowing Decisions  of  State  Courts- 
Wills. 

3.  No  sufficient  reason  exists  which  will 
Justify  the  refusal  of  a  Federal  court  to 
follow  the  decision  of  a  state  court  that 
the  sons  of  the  testator  took  not  merely  a 
life  estate,  but  a  fee,  subject  to  be  defeated 
only  by  their  death  without  lineal  descend- 
ants, under  a  will  which,  after  providing 
that  the  testamentary  trustees  shall  pay 
over  a  moiety  to  each  son  upon  his  attain- 
ing a  specified  age,  states  that  "if  either  of 
my  sons  die  without  lineal  descendants,  the  | 


one  surviving  shall  take  his  estate  abore 
bequeathed,  and  if  the  sttrrivor  die  without 
lineal  descendants,  then"  the  estate  shall 
go  to  the  brothers  and  sisters  of  the  tes- 
tator, with  a  subsequent  provision  that 
nothing  in  the  will  shall  be  construed  to 
deprive  the  sons  of  the  power  to  dispose  of 
their  portions  by  will. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  958,  959 ;    Dec.  Dig.  §  867.*] 

[No.  160.] 

Argued  January  19  and  22,  1912.    Decided 
June  7,  1912. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  to  review  a  judgment 
which,  on  a  third  writ  of  error,  affirmed  a 
judgment  of  the  Circuit  Court  for  tho 
Northern  District  of  Ohio  in  favor  of  plain- 
tiff in  an  action  of  ejectment.     Reversed. 

See  same  case  below,  first  appeal,  7  L.R.A. 
(N.S.)  1094,  77  C.  C.  A.  179,  146  Fed.  929; 
second  appeal,  85  C.  C.  A.  468,  158  Fed. 
250;  third  appeal,  96  C.  C.  A.  446,  171  Fed. 
785. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  £•  King,  Clayton  W. 
Everett,  and  Oliver  B.  Snider  for  peti- 
tioner. 

Messrs.  Rhea  P.  Gary  and  C.  H.  Trim- 
ble for  respondent.  ^ 

5 
*Mr.  Justice  Holmes  delivered  the  opin-* 

ion  of  the  court:  ^ 

This  is  an  action  of  ejectment  for  land  J 
in  Toledo,  Ohio,* brought  by  the  respondent^* 
Anderson.  The  case  went  three  times  to  the 
circuit  court  of  appeals,  and  ended  in  a 
judgment  for  the  plaintiff.  7  L.RJL(N.S.) 
1094,  77  C.  C.  A.  179,  146  Fed.  929;  85  C. 
C.  A.  468,158  Fed.  250;  96  C.  C.  A.  445, 
171  Fed.  785.  The  facU  that  need  to  be 
stated  are  these:  In  1841  Charles  Butler 
assigned  an  overdue  mortgage  of  the  land 
to  Henry  Anderson  as  security  for  a  note 
of  his  own.  He  made  default,  Anderson 
brought  a  bill  to  foreclose  (Butler  not  be- 
ing served  with  process),  got  a  decree, 
bought  in,  and  got  the  sale  confirmed.  For 
the  purposes  of  this  decision  it  may  be  as- 
sumed that  Anderson  got  the  land  in  fee 
simple,  subject  to  some  question  as  to  But- 
ler's rights.  The  plaintiff  below,  the  re- 
spondent here,  claimed  as  remainderman 
under  the  will  of  Henry  Anderson,  who  was 
his  grandfather.  The  petitioner  claims  un- 
der a  conveyance  from  Butler.  If  the  plain- 
tiff's title  is  bad,  that  is  an  end  of  the  ease. 
In  1846  Henry  Anderson,  then  domiciled 
in  Mississippi,  made  his  will  and  died,  leav- 
ing two  sons,  William  and  James.  These 
sons  executed  deeds  declaring  that  their 
father,  Henry,  held  and  intended  to  hold 
the  land  in  trust  to  secure  the  payment  of 
Butler's  note,  and  Butler  subsequently  madi 
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sueh  pajmentB  on  fhe  lame  that  it  may  be 
assumed  that  unless  the  plaintiff  has  a  title 
that  his  father,  James,  could  not  affect  by 
the  abore-mentioned  deed,  he  has  none. 
Whether  he  has  such  a  title  depends  on  the 
terms  of  Henry's  will.  That  instrument, 
after  creating  a  general  trust  of  substan- 
tially all  the  testator's  property,  went  on 
thus:  "Item.  It  is  my  will  that  when 
my  son  William  arrives  at  the  age  of  twen- 
ty-one years  the  trustees  .  .  .  shall  de- 
liver to  him  a  settlement  of  the  affairs  of 
the  trust,  and  if  my  debts  are  then  paid, 
and  as  soon  as  that  takes  place,  they  shall 
put  him  in  possession  of  one  half  of  my 
property,  reserving  thereout  two-fifth  parts 
^  of  said  moiety,  by  valuation,  which  my  said 
2  trustees  shall  hold  in  trust  and  properly 
•  invest  and  pay  over  to  •him  at  the  age  of 
twenty-five  years.  .  .  .  And  it  is  my  will 
that  my  said  trustees  hold  and  invest  and 
pay  over  the  remaining  moiety  of  my  estate 
to  my  son  James  at  the  respective  periods  of 
twenty-one  and  twenty-five  years  of  age, 
being  governed  as  to  the  amounts  to  be  paid 
at  each  of  the  respective  periods  by  the 
same  rules  and  directions  as  are  above  laid 
down  in  the  bequest  to  William,"  etc. 

If  these  clauses  were  all,  there  would  be 
no  doubt  that  William  and  James  got  an 
absolute  title  when  they  reached  the  age 
mentioned.  But  a  following  paragraph 
reads:  "If  either  of  my  sons  die  without 
lineal  descendants,  the  one  surviving  shall 
take  his  estate  above  bequeathed,  and  if 
the  survivor  die  without  lineal  descendants, 
then"  over  to  brothers  and  sisters  of  the 
testator.  Later  in  the  paragraph  the  testa- 
tor says:  "I  make  the  following  explana- 
tion: The  limitations  over  on  the  death 
of  my  surviving  son  without  lineal  descend- 
ants is  intended  to  take  effect  if  there  be 
no  lineal  descendants  living  at  the  time  of 
the  decease  of  such  son.  Nothing  in  the 
foregoing  will  shall  be  construed  as  to  de- 
prive either  of  my  sons  of  disposing  of  their 
portions  by  will  on  their  attaining  the  age 
of  twenty-one  years  respectively.  The  above 
limitations  over  shall  give  way  to  the  pro- 
yision  of  such  wills."  The  testator's  son 
William  died  in  1850,  unmarried  and  in- 
testate. The  other  son,  James,  died  in  1902, 
intestate  and  leaving  the  plaintiff  his  only 
child. 

The  circuit  court  of  appeals,  when  this 
ease  first  came  up,  held  that  James  took 
only  a  life  estate,  and  that  the  plaintiff 
got  a  remainder  that  his  father  could  not 
affect.  7  L.R.A.(N.S.)  1094,  77  C.  C.  A. 
179,  146  Fed.  929.  But  pending  the  pro- 
ceedings another  case  was  tried  in  the  state 
courts  between  these  same  parties  concern- 
ing other  parcels  of  land  in  Toledo,  de- 
pending on  the  same  title,  in  which  it  was 


deeided  bj  tho  lower  court  and  affirmed  oa 
writ  of  error  by  the  supreme  court  of  Ohio^ 
that  James  took  a  fee,  subject  to  be  defeat-  ^ 
ed*only  by  his  leaving  no  lineal  descendant,* 
Anderson  y.  United  Realty  Co.  79  Ohio  St. 
23,  —  L.R.A.(N.S.)  — ,  86  N.  K  644,  8.  0. 
222  U.  S.  164, 66  L.  ed.  144,  fe  Sup.  Ct.  Rep. 
50.  The  judgment  of  the  lower  court  was 
pleaded,  but  it  was  held  by  the  circuit  court 
of  appeals,  after  the  affirmance  by  the  su- 
preme court,  that  its  own  previous  decision 
was  the  law  of  the  case,  and  that  it  was 
not  at  liberty  to  reverse  the  judgment,  even 
if  the  matter  was  res  judicata  on  the  prin- 
ciple laid  down  in  New  Orleans  y.  Citizens' 
Bank,  167  U.  8.  371,  396,  42  L.  ed.  202, 
216,  17  Sup.  Ct.  Rep.  905.  See  Parrish  y. 
Ferris,  2  Black,  606,  17  L.  ed.  317.  In  tho 
absence  of  statute  the  phrase,  "law  of  tho 
case,"  as  applied  to  the  effect  of  previous 
orders  on  the  later  action  of  the  court  ren- 
dering them  in  the  same  case,  merely  ex- 
presses the  practice  of  courts  generally  to 
refuse  to  reopen  what  has  been  decided,  nol 
a  limit  to  their  power.  King  v.  West  Virw 
ginia,  216  U.  8.  92,  100,  54  L.  ed.  396,  401, 
30  Sup.  Ct.  Rep.  225;  Remington  y. 
Central  P.  R.  Co.  198  U.  S.  95,  99,  100,  49 
L.  ed.  959,  963,  25  Sup.  Ct.  Rep.  577 ;  Great 
Western  Teleg.  Co.  y.  Bumham,  162  U.  8. 
339,  343,  40  L.  ed.  991,  993,  16  Sup.  Ct. 
Rep.  850.  Of  course  this  court,  at  least,  is 
free  when  the  case  comes  here.  Panama  R. 
Co.  y.  Napier  Shipping  Co.  166  U.  S.  280, 
41  L.  ed.  1004,  17  Sup.  Ct.  Rep.  672;  United 
States  y.  Denver  &  R.  G.  R.  Co.  191  U.  8. 
84,  48  L.  ed.  106,  24  Sup.  Ct.  Rep.  33.  In 
our  opinion,  eyen  apart  from  the  effect  of 
the  state  judgment  as  an  adjudication,  it 
should  have  been  followed,  if  for  no  other 
reason,  because,  at  least,  as  against  the  de- 
cision of  the  circuit  court  of  appeals,  it 
was  right. 

The  later  clauses  that  we  have  quoted 
from  the  will  make  a  difference,  it  is  true, 
according  to  whether  the  sons  leave  lineal 
descendants  at  their  death  or  not.  But  the 
interest  thus  exhibited  in  descendants  is 
satisfied  by  the  probability  that  they  would 
inherit  the  property  or  be  provided  for  out 
of  it.  It  is  not  shown  to  be  so  definite  and 
paramount  as  to  cut  down  the  gifts  import^ 
ed  by  the  previous  words  except  in  the  sin- 
gle event  in  which  the  will  does  so  in  terms. 
On  the  contrary,  the  still  later  provision 
that  nothing  shall  be  construed  to  "deprive**  ^ 
the  sons  of  the  power  to  dispose  of  "their  J 
portions"  by  wiU^faidicates  that  the  testator  • 
meant  the  sons  to  be  owners  of  his  estate, 
subject  to  the  devesting  clause. 

We  should  lean  toward  an  agreement  with 
the  state  courts,  especially  in  a  matter  liko 
this.  In  the  present  Instance  we  see  no  suf- 
ficient reason  for  refusing  to  follow  their 


1011. 


LOXJISVILLB  ▼.  CUMBERLAND  TELEPH.  &  TELEG.  Ca 


741 


Jadgment,  even  if,  for  any  catut  not  poisi- 
•d  out  to  HB,  it  did  not  finally  adjudicate 
the  qneetion  of  title  as  between  theae  par- 
ties in  such  wiee  aa  to  be  binding  upon 
every  court  before  which  that  title  lubae- 
qnently  might  be  discussedi 
Judgment  reversed. 


(226  17.  «.  OO.) 
CITT  OF  LOUISVILLE,  Appl., 

V. 

CUMBERLAND    TELEPHONE    &    TELE- 
GRAPH COMPANY. 

Telegraphs  and  Telephones  (|  33*)— 
Regulation  of  Charges— In  junction— 
Municipal  Ordinance. 

The  enforcement  of  a  municipal  ordinance 
fixing  telephone  rates  should  not  be  en- 
joined as  confiscatory  before  giving  such 
ordinance  a  trial  to  show  its  actual  effect, 
where  the  evidence  leaves  the  probable  re- 
sult very  close  to  the  dividing  line  between 
the  yield  of  a  fair  return  and  confiscation. 

[Ed.  Note.— For  other  cases,  sec  Telegraphs 
and  Telephones,  Cent  Dig.  |  21 ;   Dec  Dig.  t  33.*j 

[No.  761.] 

Argued  March  7  and  8,  1912.   Decided 
June  7,  1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  decree  enjoining 
the  enforcement  of  a  municipal  ordinance 
fixing  telephone  rates.  Reversed  without 
prejudice. 

See  same  case  below^  187  Fed.  037. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Clayton    B.    BlaJcey,    Huston 
Qain»  and  Joseph  S.  Lawton  for  appellant. 
Messrs.   William  li.   Granbery,   Alex* 
ander  Pope  Humphrey,   and  Alexander 
^Pope  Humphrey,  Jr.,  for  appellee. 

CO 

•  *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  to  prevent  the  enforcement 
of  an  ordinance  of  the  city  of  Louisville 
fixing  telephone  rates,  passed  in  1909,  after 
the  attempt  of  the  city  to  deprive  the  ap- 
pellee of  its  franchise,  when  that  seemed 
likely  to  fail.   See  Louisville  v.  Cumberland 

^  Teleph.  &  Teleg.  Ca  [May  13,  1912,  224  U. 

eo  S.  649,  66  L.  ed.  — ^  32  Sup.  Gt  Rep.  672]. 

•  The  question  raised  is  the  usual  one  of  *con- 
fiscation.  In  consequence  of  the  conclusion 
to  which  we  have  come  we  shall  make  a 
much  more  summary  statement  of  the  facts 
than  in  other  circumstances  might  be  neces- 
sary. The  case  was  referred  to  a  master 
and  he  reported  in  favor  of  the  city.     He 


was  of  opinion  that  in  the  first  year  after 
the  ordinance  should  go  into  effect  there 
would  be  a  loss  of  $30,000,  but  that  in  aa- 
other  year  er  so,  in  view  of  the  probable 
increase  of  subscribers,  the  company  would 
get  back  to  its  former  net  revenue  with  a 
probable  continuous  increase  thereafter 
and  would  earn  a  sufficient  return.  The 
judge  was  of  a  different  opinion,  and  for 
the  purposes  of  tne  present  decision  only 
we  shall  adopt  his  figures,  subject  to  the 
changes  that  we  shall  state,  which  leave 
us  unprepared  to  sustain  the  decree  without 
giving  the  ordinance  a  trial  to  show  ^ti 
actual  effect. 
The  judge's  values  weret 

Plant,  including  toll  lines  .••••.  $1,676,000.00 

Real  esUte 162,000.00 

Supplies  on  band •  •         18,000.00 

Working   capital    88,000.00 


$1,788,000.00 
Qrosv  earnings  for  1908,  includ- 
ing   16    per    cent    of    receipts 

from  toll  lines.     This  was  an- 

dlsputed    $325,888.80 

The    court    added    10    per    cent 
more  of  tne  toll  line  receipts, 

making    830,920 JS 

The  master  was  of  opinion  that 

the     remaining     85     per     cent 

should   be    added,    making   the 

total   gross   earnings    860,087.09 

For  the  purpose  of  such  an  esti- 
mate as  this  we  think  that  the 

toll  lines  should  be  either  in  or 

out,    and    if    they    are    to    be 

counted   in  the   property  npon  ^ 

which  the  appellee  is  not  to  be  $ 

prevented  by*law  from  earning  * 

a    fair    return,    as    they    are 

above,  and  the  expenses  charged 

to  the  appellee,  the  whole  re* 

turn  from  them  should  be  add- 
ed to  the  gross  earnings  of  the 

appellee.    So  we  take  the  total 

gross  earnings  as  •••• 869,087.0<^ 

Expenses   as    found 

by  the  master  and 

accepted    by     the 

judge    $216,868.07 

But     this     includes 

amount      charged 

to    the    Exchange 

for  the  use  of  real 

estate     (less    ez* 

penses      for      re* 

pairs),  which,  in 

view  of  the  incla* 

slon    of    real    es- 

tate      above.      It 

should  not   11,707.59 


$204,655.66 
Deduct   corrected    expenses   from 
gross  earnings 204,655.68 


Net  earnings   $164,431.46 


*For  other  cases  see  same  topic  ft  |  numbxb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Even  If  we  deduct  from  the  net 
earning  a  lom  eetimated  by 
the  Judge  as  necessary  above 
actual  expenditures  of  1908  to 
make  good  average  deprecla* 
tlon    


24.09S.02 


we  have    $140,336.43 

which  Is  nearly  8  per  cent  on 

the    estimated     value.       The 

master    prophecies    a    falling 

o£r  for  the  first  year  of  ... .         80,000.00 


10 

^   « 


which  would  leave $110,836.43 

or  over  6  per  cent  on  the  valua- 
tion  assumed. 


Suppose  now  that  we  leave  out  the  toll 
lines. 

Plant,  with  real  estate,  etc.,  as 

above     $1,788,000.00 

Deduct  toll  lines  estimated  at  ..       123,000.00 

$1,063,000.00 

Gross  earnings 325.838.80 

Less  15  per  cent  from  toll  lines..         7,632.11 

$318,206.19 

Expenses     $216,303.07 

Less    amount 

charged    for    use 

of  real  estate  as 

above   11,707.62 


$204,655.65 
Less  toll  line  ex* 
penses  which  If 
estimated  (in  the 
absence  of  satis- 
factory proof  as 
to  their  amount) 
by  dividing  ex- 
penses in  propor* 
tlon  to  receiptf 
would  be  approxi- 
mately            80,000.00 

$174,656.65 
Deduct   corrected    expenses   from 

gross  earnings   •       174,655.56 

$143,550.64 
Additional  deduction  for  depreci- 
ation as  before   24,095.02 

$119,455.62 
Which  is  nearly  7  per  cent,  or, 
deducting   for   loss   of   custom 
the  first  year 80,000.00 


$89,455.62 


^  which  is  just  above  6  per  cent  on  the  judge's 

^  valuation. 

*  *We  express  no  opinion  whether  to  cut 
this  telephone  company  down  to  6  per  cent 
by  legislation  would  or  would  not  be  con- 
fiscatory. But  when  it  is  remembered  what 
elear  evidence  the  court  requires  before  it 


declares  legislation  otherwise  valid  void  on 
this  ground,  and  when  it  is  considered  how 
speculative  every  figure  is  that  we  have  set 
down  with  delusive  exactness,  we  are  of 
opinion  that  the  result  is  too  near  the  di- 
viding line  not  to  make  actual  experiment 
necessary.  The  master  thought  that  the 
probable  net  income  for  the  year  that  would 
suffer  the  greatest  decrease  would  be  8.60 
per  cent  on  the  values  estimated  by  him. 
The  judge,  on  assumptions  to  which  yre  have 
stated  our  disagreement,  makes  the  present 
earnings  6^%j  per  cent,  with  a  reduction  by 
the  ordinance  to  3^7  per  cent.  The  whole 
question  is  too  much  in  the  air  for  us  to 
feel  authorized  to  let  the  injunction  stand. 
Decree  reversed  without  prejudice. 


(226U.  l.aM 

INTERSTATE  COMMERCE  COl^IMISSIO:! 
and  the  United  States,  Appts., 

V. 

BALTIMORE  &  OHIO  RAILROAD  COM- 
PAN  IT,  Pennsylvania  Railroad  Company, 
et  aL 

Commerce  (§  02*) —Ciiaroes— Jurisdic- 
tion OF  C'^MMRRCE  Court— Enjoining 
Order  ok  Interstate  Commerce  Com- 
mission. 

1.  The  commerce  court,  in  the  exercise  of 
its  power,  under  the  act  of  June  18,  1910 
(36  Stat,  at  L.  542,  chap.  309),  §  3,  to 
enjoin,  set  aside,  annul,  or  suspend  any  or- 
der of  the  Interstate  Commerce  Commis- 
sion, has  jurisdiction  to  entertain  a  peti- 
tion to  enjoin  an  order  of  the  Commission 
requiring  railway  companies  to  cease  char- 
ging  lower  rates  for  coal  intended  for  rail- 
way consumption  than  is  accorded  to  other 
shippers,  and  may  enjoin  such  order  if  it 
considers  that  it  will  work  irreparable  in- 
jury, where  the  question  presented  by  the 
petition  is  that  the  order  of  the  Commit- 
sion  was  not  merely  administrative,  but 
proceeded  from  a  construction  of  certain 
sections  of  the  act  to  regulate  commerce  as 
applicable  to  the  conditions  which  affected 
the  traffic  in  the  different  kinds  of  coal,  and 
that  the  different  charges  for  transporta- 
tion constituted  violations  of  those  sec- 
tions. 

[Ed.    Note.— For   other   cases,    see   Commerce. 
Cent.  Dig.  9  H2:    Dec.  Dls.  S  92.*] 

Cabriebs  (8  32*)  —  Rates  —  Discrimina- 
tion —  Dissimilar  Conditions— "Simi- 
lar Oibcumstanges  and  Conditions." 

2.  Differences  with  respect  to  competition 
between  ooal  intended  for  railway  consump- 
tion and  other  coal,  and  with  respect  to  tht 
manner  of  delivery,  depending  upon  a  dif- 
ference in  the  facilities  possessed  by  the 
railroads  and  other  consignees,  do  not  make 
the  interstate  traffie  therein  dissimilar  in 
circumstances  and  conditions,  within  the 
meaning  of  the  interstate  commerce  act  of 
February  4,  1887  (24  Stat,  at  L.  380,  chap. 
104,  U.  8.  Comp.  Stat.  1001,  p.  3156),  |  2» 
so  as  to  justify  the  giving  of  a  lower  rata 
for  the  transportation  of  railway  fuel  coal 


*For  other  cases  see  same  topic  ft  |  kvmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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than  is  gfren  to  sbippert  of  other  coal  be- 
tween the  same  points. 

tEd.  Note.— For  other  casen.  see  Carriers,  Cent 
Dig.  9S  88-85 ;   Dec  Dig.  |  82.*] 

[No.  719.] 

Aligned  January  12  and  15,  1912.    Decided 

June  7,  1912. 

APPEAL  from  the  United  States  Com- 
merce Court  to  review  a  decree  en- 
joining the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission  which  re- 
quired railway  companies  to  cease  char- 
ging lower  rates  for  coal  intended  for  rail- 
way consumption  than  were  accorded  to 
other  shippers.  Heversed  and  remanded 
with  directions  to  dismiss  the  petition. 

g      Statement  by  Mr.  Justice  McKenna: 

•  *  The  question  in  the  case  is  whether  rail- 
road companies  may  charge  a  different  rate 
for  the  transportation  of  coal  to  a  given 
point  to  railroads  than  to  other  shippers, 
the  coal  being  intended  for  the  use  of  the 
railroads  as  fuel. 

The  Interstate  Commerce  Commission 
held  that  a  charge  of  a  different  rate  was 
an  unlawful  discrimination  against  other 
shippers,  and  made  an  order  requiring  a 
cessation  of  such  charge.  The  execution  of 
the  order  was  enjoined  by  the  commerce 
eourt. 

A  numl)er  of  railroads  are  petitioners  and 
we  shall  refer  to  them  ai  the  companies. 

The  companies  attack  in  their  petition  the 
order  of  the  Interstate  Commerce  Commis- 
sion on  several  grounds,  which  may  be  sum- 
marized as  follows:  The  movement  of  coal 
traffic  from  the  point  of  origin  to  the  point 
or  points  of  junction  to  receiving  carriers  is 
different  from  the  movement  of  coal  to  be 
delivered  locally  at  such  junction  points. 

The  traffic  is  not  governed  by  the  rates 
published  under  the  act  to  regulate  com- 
merce, which  apply  to  the  traffic  in  coal  not 
intended  for  use  by  consuming  railroads, 
because  the  charges  go  to  the  carrier  it- 
self. If  the  coal  be  shipped  under  a  through 
rate  applicable  to  other  coal  the  actual  rate 
upon  which  it  moves  to  the  rails  of  the 
consuming  road  is  the  division  of  the 
through  rate  going  to  the  roads  over  which 
the  traffic  moves  to  the  junction  point  with 
the  rails  of  the  consuming  road.  The  di- 
vision of  the  rate  beyond  that  point  goes 
ctto  the  consuming  road  itself. 

•  *A11  but  an  inconsiderable  part  of  such 
eoal  is  necessary  and  intended  for  use  as 
fuel  in  locomotives.  The  fueling  stations 
are  often  many,  and  are  located  at  conven- 
ient points  along  the  line  at  varying  dis- 
tances from  the  junction  points,  and  it  is 


not  poBsible  at  the  time  of  shipment  to 
tell  at  what  point  a  carload  of  coal  will 
be  needed.  If  made  on  a  through  rate  they 
must  be  billed  and  transported  to  a  point 
to  which  the  through  rate  is  published. 
Even  if  a  centrally  located  distributing  yard 
for  fuel  be  established,  and  all  shipments 
billed  on  a  through  rate  to  that  yard, 
there  must  be  a  reverse  movement  of  the 
coal  between  that  point  and  the  point  of 
junction. 

The  fact  that  fuel  coal  on  the  line  of  a 
consuming  carrier  is  not  governed  by  the 
published  rates  makes  the  commercial  eom* 
petitive  conditions  different  between  such 
coal  and  other  coal.  The  value  to  the  ship- 
per is  not  the  same  or  measured  by  the 
same  conditions.  There  is  no  competition 
between  the  fuel  coal  and  other  coal. 

Because  of  the  circumstances  and  condi- 
tions differentiating  the  traffic  in  fuel  coal 
the  companies  have  for  a  number  of  years 
past  published  and  filed,  as  required  by  law, 
separate  tariffs  of  the  rates  to  be  charged 
and  received  by  them  for  the  transporta- 
tion of  such  coal  from  points  of  origin  to 
the  junction  point  of  delivery  to  the  con- 
suming carrier.  The  tariffs  vary  in  their 
definitions  or  descriptions  of  the  traffic  to 
which  the  rates  apply,  but  in  each  case  the 
traffic  is  such  that  it  would  move  in  reality, 
not  under  the  published  through  rates,  but 
would  move  under  the  special  conditions 
which  have  been  stated.  Some  of  the  tariffs 
apply  only  to  coal  intended  for  use  and 
used  for  locomotive  fuel.  The  rates  named 
in  the  tariffs  are  open  and  available  to  all 
producers  and  shippers,  if  the  shipments  1m 
made  under  the  special  conditions  stated. 

On  January  4,  1910,  the  Interstate  Com-^ 
merce  Commission,  of  its  own  motion,  in-et 
stituted  an  inquiry  under *ftn  order  of  that? 
date  entitled,  "In  the  Matter  of  Restrictive 
Rates,"  Docket  No.  3053,  making  the  Balti- 
more &  Ohio  and  the  Pennsylvania  Railroad 
Companies  parties  to  the  proceeding.    The 
other  companies  from  time  to  time  were  ad- 
mitted   as    interveners.      Testimony    was 
taken,  argument  heard,  and  the  Commission 
entered  the  order  complained  of  in  which 
the  Commission  required  the  companies  to 
cease  and  desist,  on  or  before  May  15,  1911, 
and  for  a  period  of  two  years  to  abstain 
from  using  the  tariffs  on  fuel  coal  stated. 

The  Commission  erred  in  its  construction 
of  the  act  to  regulate  commerce  in  that  il 
held  the  facts  and  circumstances  found  bj 
it  did  not  distinguish  fuel  coal  from  other 
coal,  and  that  the  different  conditions  of 
their  transportation  were  not  in  law  cir- 
cumstances and  conditions  necessary  or 
proper  to  be  considered  in  applying  the  pro- 
visions of  §  2  of  the  act. 

The   Commission  erred   in   holding   thai 


•For  other  esses  see  same  topic  ft  |  kuuseb,  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  rates  on  fuel  coal  under  §  2  should  be 
no  more  nor  less  than  rates  for  the  ship- 
ment of  other  coal  from  the  same  point  of 
origin  for  local  delivery  at  the  junction 
point,  the  circumstances  and  conditions 
showing  conclusively  that  the  services  done 
in  the  transportation  of  them,  respective- 
ly, are  not  alike  nor  substantially  similar, 
within  the  meaning  of  the  act  to  regulate 
commerce. 

The  Commission  erred  in  holding  that 
fuel  coal  should  be  transported  under 
through  rates,  as  other  coal,  and  that  it 
was  unlawful  for  carriers  to  publish  or 
charge  any  rates  other  than  the  through 
rates  agreed  upon  going  to  the  line  of  the 
terminal  carrier,  to  be  used  by  it  in  its 
business  as  a  common  carrier.  And  that,  as 
the  charges  on  such  terminal  carrier's  line 
must  be  borne  by  it,  the  Commission  erred 
in  holding  that  such  circumstance  did  not 
differentiate  the  traffic  in  such  coal  from 
the  traffic  in  other  coal,  and  did  not  con- 
^  stitute  a  substantial  difference  under  f  2 
g  in  the  conditions  of  transportation. 
•  *The  commission  erred  in  holding,  further, 
that  any  difference  in  the  tariff  for  fuel 
coal,  and  not  applicable  to  all  other  coal, 
was  unjustly  discriminatory,  in  violation  of 
IS. 

It  appears  on  the  face  of  the  report  of 
the  Commission,  it  is  alleged,  that  it  pro- 
ceeded in  making  the  order  upon  its  view 
«f  §1  2  and  3;  that  it  did  not  find  it  neces- 
sary to  consider  any  specific  tariff  or  tariffs 
or  the  rates  named  thereby;  that  the  dif- 
ference in  conditions  affecting  the  respec- 
tive tariffs  could  not  be  considered  as  dis- 
tinguishing them.  And  it  is  alleged  that 
the  findings  of  the  Commission  are  findings 
of  law,  as  well  in  regard  to  the  violation 
of  the  3d  section  of  the  act  as  in  regard  to 
violation  of  the  2d  section.  Irreparable 
damages  is  alleged,  and  the  alternatives  pre- 
sented of  desisting  from  the  carriage  of 
fuel  coal  at  the  expense  of  the  loss  of  large 
and  valuable  revenues,  or  accepting  di- 
visions of  through  rates,  on  both  fuel  coal 
and  other  coal,  which  will  give  the  compa- 
nies, as  originating  or  intermediate  carriers, 
a  much  lower  compensation  for  both  classes 
of  traffic  than  they  are  now  receiving  and 
would  continue  to  receive  but  for  the  order 
of  the  Commission. 

In  either  case  the  loss  will  amount  to 
many  thousand  dollars.  There  will  be  loss, 
it  is  alleged,  to  the  producers  of  fuel  coal 
who  have  sold  coal  under  contracts  for  fu- 
ture delivery  at  junction  points,  and  loss 
also  to  producers  and  shippers  who  depend 
on  the  railroad-fuel  business  to  enable  them 
to  operate  their  mines  at  all. 

A  final  decree  is  prayed  for  the  annul- 
ment of  the  order  and  a  temporary  injunc- 


tion enjoining  and  suspending  it  pending 
final  hearing  and  determination. 

The  petition  was  supported  by  affidavits 
made  by  a  number  of  coal  producers  and 
shippers. 

The  answer  of  the  Interstate  Commerce 
Commission  is  directed  principally  at  the 
third  paragraph  of  the  petition,  and  charges  ^ 
against  it  as  follows :  Its  allegations  re-  g 
late  to«eomparisons  between  coal,  on  the  one  * 
hand,  consigned  to  a  railroad  company,  and 
coal,  on  the  other  hand,  consigned  to  some 
other  party.  The  former  is  called  railroad- 
fuel  coal,  the  latter  is  known  as  commer- 
cial coal.  In  each  instance,  however,  re- 
gardless of  the  consignee,  the  point  of  ori- 
gin and  the  point  of  destination  of  the 
shipments  are  the  same,  but  the  rata 
charged  for  transporting  fuel  coal  is  much 
less  than  the  rate  exacted  for  the  trans- 
portation of  commercial  coal  over  the  same 
line,  in  the  same  direction,  and  between  the 
same  points.  Schedules  or  tariffs  providing 
for  such  differences  in  rates  have  been  here- 
tofore established  and  put  in  force  and  are 
now  maintained  and  enforced  by  the  com- 
panies. 

Where  the  destination  is  a  junction  which 
is  a  point  of  connection  between  the  lines 
of  two  or  more  of  the  companies,  the  move- 
ment of  coal,  fuel  and  commercial.  Is  the 
same,  except  that  at  such  destination  the 
cars  containing  fuel  coal  are  ordinarily 
placed  upon  what  is  called  an  exchange 
track,  which  is  used  in  common  by  the  con- 
necting carriers,  while  the  cars  containing 
commercial  coal  are  usually  placed  upon 
the  side  track  of  the  delivering  carrier.  The 
cost  of  delivering  both  kinds  of  coal  is  prac- 
tically the  same,  depending  upon  the  na- 
ture of  the  delivery  facilities  furnished  by 
the  companies.  Therefore,  the  cost  of  de- 
livering fuel  coal  may  be  and  is  less  than 
the  cost  of  delivering  the  commercial  coal, 
but  the  reverse  is  sometimes  the  case.  It 
is  alleged,  however,  that  such  differences 
are  similar  to  differences  pertaining  to  some 
shipments  of  commercial  coal  compared  with 
other  shipments. 

Generally  what  is  called  "free  time"  It 
allowed  by  the  companies,  that  is  to  say, 
a  certain  period  of  time  for  unloading  the 
coal  is  allowed.     If  the  coal  is  unloaded 
within  that  time,  no  charge  is  made  for  the 
use  of  the  car.    If  that  time  be  exceeded, 
a  charge  of  $1  for  each  day  or  fraction  ol 
a  day  in  exceito  of  the  "free  time,"  known  ^ 
as  a  demurrage  charge,  is  exacted  by  the  es 
companies,  while  the*«Hnpensation  paid  by  •. 
one  carrier  to  another  carrier  for  the  use 
of  a  car  owned  by  the  latter  is  25  cents  a 
day.     Where  the  coal  transported  is  fuel 
coal  no  "free  time"  is  allowed,  nor  is  suck 
I  demurrage    charge    exacted    or    collectedL 
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These  differences,  however,  are  offset,  and 
much  more  than  offset,  by  the  differences 
in  the  rates  of  transportation  between  the 
different  coals. 

Where  the  destination  of  the  shipment  of 
Goal  is  not  a  point  of  connection  between 
the  lines  of  two  or  more  of  the  companies, 
the  circumstances  and  conditions  pertaining 
to  the  transportation  and  delivery  of  coal 
are  the  same  as  above  described,  except  that 
at  such  destination  there  are  no  exchange 
tracks  used  in  common  by  two  or  more  of 
the  companies.  Where  the  shipment  passes 
over  more  than  one  line  of  railway  to  such 
destination,  delivery  by  one  of  the  compa- 
nies to  another  is  made  m  the  same  way 
and  under  similar  circumstances  and  con- 
ditions, regardless  of  whether  the  coal  be 
fuel  or  commercial. 

The  lower  rates  established  by  the  com- 
panies and  applied  by  them  to  the  transpor- 
tation of  fuel  coal  are  not  open  alike  to  all 
shippers,  but  are,  by  reason  of  the  sched- 
ules and  tariffs  above  mentioned  and  by 
reason  of  the  practices  of  the  companies, 
confined  to  shippers  of  fuel  coal,  and  de- 
nied to  shippers  of  all  other  coal,  includ- 
ing commercial  coal. 

The  Commission  denies  the  errors  attrib- 
uted to  it,  and  alleges  that  its  report  shows 
as  follows:  "We  have  never  held  that  the 
local  rate  to  the  junction  point  must  be  paid 
on  shipments  that  are  going  beyond  that 
point.  What  we  have  said  is  that  the  local 
rate  to  the  junction  point  shall  be  the  same 
for  all  shippers  to  that  point,  and  that  the 
through  charges  on  shipments  going  beyond 
the  junction  point  shall  be  alike  for  all 
shippers  to  the  same  destination. 

The  Commission  alleges  (somewhat  singu- 
larly, on  information  and  belief)  that  it 
considered  all  facts^^sircumstances,  and  con- 
ditions pertinent  to  the  subject-matter  of 
the  order,  including  degrees  of  difference 
and  di&tinction,  and  each  and  all  of  the  tar- 
iffs and  rates  of  the  companies  which  are 
affected  by  the  order,  and  did  not  entertain 
the  opinion  attributed  to  it,  that  the  facts, 
circumstances,  and  conditions  affecting  the 
particular  trcffic  could  not  be  lawfully  con- 
sidered by  it  as  distinguishing  the  traffic  in 
railroad-fuel  coal  from  the  traffic  in  other 
coal. 

It  is  alleged  that  the  traffic  is  interstate, 
and  that  fuel  coal,  as  compared  with  other 
coal,  including  commercial  coal,  is  a  like 
kind  of  traffic;  that  the  services  performed 
by  the  companies  in  connection  with  the 
transportation  of  fuel  coal,  as  compared  to 
the  services  performed  by  them  in  connec- 
tion with  the  transportation  of  other  coal, 
including  commercial  coal,  are  alike  and 
contemporaneous,  and  are  performed  under 
substantially  similar  circumstances  and  con- 


ditions. It  is  hence  alleged  that  the  com- 
panies are  violating  §§2  and  3  of  the  inter- 
state commerce  act  [24  Stat,  at  L.  380, 
chap.  104,  U.  S.  Comp.  Stat.  1901,  p.  3156]. 
The  final  allegation  of  the  Commission  is 
that  the  matters  are  within  its  jurisdiction, 
and  that  therefore  the  correctness  of  its 
findings  is  not  open  to  review  in  the  com- 
merce court  or  any  other  court. 

Assistant  Attorney  General  Denlson  and 
Mr.  Blackburn  Esterline,  Special  Assistant 
to  the  Attorney  General,  for  the  United 
SUtes. 

Mr.  P.  J.  Farrell  for  the  Interstate 
Commerce  Commission. 

Messrs.  W.  Irvine  Cross  and  Hugh  Ii. 
Bond,  Jr.,  for  appellees. 


CO 
CO 


*Mr.  Justice  McKenna,  after  stating  the  * 
case  as  above,  delivered  the  opinion  of  the 
court: 

The  ease  involves  the  consideration  of  §| 
2  and  3  of  the  interstate  commerce  act  [24 
Stat,  at  L.  380,  chap.  104,  U.  S.  Comp.  Stat. 
1901,  p.  3155].  Section  2  provides  that  if 
any  common  carrier  shall  directly  or  in- 
directly charge  or  receive  from  any  person 
or  persons  a  greater  or  less  compensation 
than  it  charges  or  receives  from  any  other 
person  or  persons  "for  doing  for  him  or 
them  a  like  and  contemporaneous  service 
in  the  transportation  of  a  like  kind  of  traf- 
fic, under  substantially  similar  circum- 
stances and  conditions,  such  common  carrier 
shall  be  deemed  guilty  of  unjust  discrimi- 
nation.   •    •    ^ 

Section  3  is  directed  against  giving  pref- 
erences or  advantages  to  persons,  localities, 
or  descriptions  of  traffic  in  any  respect 
whatsoever,  and  subjecting  any  person,  lo- 
cality, or  traffic  "to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage  in  any 
respect  whatsoever." 

The  companies  contend  that  the  Commis- 
sion applied  these  sections  to  the  facts 
found  by  the  Commission,  none  of  them  b> 
ing  disputed,  and  that  therefore  the  find- 
ings of  the  Commission  are  conclusions  of 
law.  On  the  other  hand,  the  Commission 
charges  that  its  findings  are  those  of  fact 
and  exclusively  within  its  jurisdiction,  and 
not  open  to  review  by  the  commerce  court 
or  any  court.  Many  of  its  assignments  of 
error  are  expressions  of  this  view.  The  oth- 
er assignments  assert  in  various  wa3rs  and 
with  many  shades  of  particularity  that  the 
commerce  court  erred  in  disagreeing  with 
the  Commission  in  regard  to  the  traffics 
in  the  different  coals,  not  only  in  its  de- 
cision, as  indicated  in  its  injunction,  in  the 
matters  affecting  such  traffic,  but  in  sub- 
stituting its  judgment  for  that  of  the  Com^ 
mission. 


746 


82  SUPREME  CX)URT  REPORTEB. 


Oct.  Tkbu^ 


The  facts  are  certainly  undisputed;   or, 

to  put  it  differently,  tne  circumstances  and 

conditions  which  determined  the  order  are 

^  certainly  not  in  controversy;  and  while  cer- 

J  tain  general  inferences  are  disputed  which 

*  may  be^ealled  inferences  of  fact,  yet  we 
think  "power  to  make  the  order,  and  not  the 
mere  expediency  of  having  made  it,  is  the 
question"  presented.  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Co.  215  U.  8. 
452,  470,  54  L.  ed.  280,  287,  30  Sup.  Ct.  Rep. 
155.  In  other  words,  that  the  question  pre- 
sented by  the  petition  is  that  the  order  of 
the  Commission  was  not  merely  administra- 
tive, but  proceeded  from  a  construction  of 
§S  2  and  3  as  applicable  to  the  conditions 
which  affected  the  traffic  in  the  different 
kinds  of  coal,  and  that  the  different  charges 
for  transportation  constituted  violations  of 
those  sections.  The  commerce  court,  there- 
fore,  had  jurisdiction  of  the  petition  and 
jurisdiction  to  enjoin  the  order  of  the  Com- 
mission if  the  court  considered  that  the  or- 
der would  cause  irreparable  injury.  Sec- 
tion 3  of  the  act  creating  the  commerce 
court  gives  that  court  the  power  to  "enjoin, 

•  set  aside,  annul,  or  suspend  any  order  of 
the  Interstate  Commerce  Commission,  in  a 
suit  brought  in  the  court  against  the  United 
States."  Whether  the  court  erred  in  its 
judgment  is  now  to  be  inquired  into. 

In  its  most  abstract  form  the  simple 
statement  of  the  controversy  is  whether  the 
companies  may  charge  a  different  rate  for 
the  transportation  of  fuel  coal  to  a  given 
point  than  for  the  transportation  of  com- 
mercial coal  to  the  same  point.  But  when 
we  depart  from  the  abstract,  complexities 
appear  and  attention  is  carried  beyond  the 
consideration  of  points  equally  distant, 
shippers  equally  circumstanced,  and  traffic 
affected  by  similar  circumstances  and  con- 
ditions. It  is  asserted  that  there  are  dis- 
parties  between  the  traffics  and  qualifying 
circumstances  which  the  Commission  disre- 
garded, and,  in  error,  held  that  traffic  in 
fuel  coal  could  not  be  distinguished  from 
the  traffic  in  commercial  coal. 

The    Commission   insists   upon   the   sim- 
plicity of  the   problem  and  contends  that 
there   is  nothing  in  the  conditions  of  the 
H  traffic  which  dispenses  with  the  clear  legal 
CO  duty  of  the  companies  under  the  interstate 

*  commerce  act  to  *  carry  for  all  shippers 
alike.  The  Commission  says:  "We  have 
never  held  that  the  local  rate  to  the  junc- 
tion point  must  be  paid  on  shipments  that 
are  going  beyond  that  point.  What  we 
have  said  is  that  the  local  rate  to  the  junc- 
tion point  shall  be  the  same  for  all  shippers 
to  that  point,  and  that  the  through  charges 
on  shipments  going  beyond  the  junction 
point  shall  be  alike  for  all  shippers  to  the 
tame  destination."     Its  position,  thus  ex- 


pressed^ the  Commission  has  supplemented, 
we  are  told  by  the  companies,  by  its  Con* 
ference  Ruling  No.  824,  published  June  19, 
1911,  as  follows:  "Division  on  company 
coal. — ^Upon  inquiry,  held,  that  it  is  im- 
lawful  for  carriers  to  make  special  and  dis- 
criminatory divisions  of  joint  rates  upon 
locomotive  fuel  as  between  an  originating 
or  participating  carrier  and  a  purchasing 
carrier.  In  the  division  of  joint  rates  a 
railroad  must  be  treated  precisely  as  any 
other  shipper  is  treated,  and  the  Commis- 
sion will  regard  any  special  division  as  a 
device  to  defeat  the  published  rate.  All 
divisions  upon  fuel  coal  must  be  made  in 
good  faith  without  respect  to  the  fact  that 
one  of  the  carriers  is  the  purchaser  of  such 
coal." 

The  issue  of  principle  between  the  Com- 
mission and  the  companies  is  very  accu- 
rately presented,  and  we  come  to  consider 
whether  there  are  differences  in  the  traffie 
of  fuel  coal  which  distinguish  it  from  traf- 
fic in  commercial  coal,  and  which,  as  con- 
tended by  the  companies,  make  the  traffic 
dissimilar  in  circumstances  and  conditions, 
or  whether  the  opposite  is  true,  as  decided 
by  the  Commission. 

The  circumstances  and  conditions  which 
may  so  far  be  considered  as  distinguishing 
traffics  so  as  to  take  from  different  trans- 
portation charges  the  vice  of  preference 
have  been  described  by  this  court.  la 
Wight  ▼.  United  SUtes,  167  U.  S.  512, 
518,  42  L.  ed.  258,  259,  17  Sup.  Ct.  Rep. 
822,  it  is  said:  "It  was  the  purpose  of 
the  section  [2]  to  enforce  equality  betweea 
shippers,  and  it  prohibits  any  rebate  or  oth-  ^ 
er  device  by  which  two  shippers,  shipping  J 
over  the  same  line,  the  same  distance, *nn-  • 
der  the  same  circumstances  of  carriage,  ara 
compelled  to  pay  different  prices  therefor.** 
These  words  are  given  more  precision  by 
the  declaration  "that  the  phrase,  'under 
substantially  similar  circumstances  and 
conditions,'  as  found  in  %  2,  refers  to  mat* 
tcrs  of  carriage,  and  does  not  include  com* 
petition."  And  this  was  repeated  in  Inter- 
state Commerce  Commission  v.  Alabama 
Midland  R.  Co.  168  U.  S.  161,  166,  42  L. 
ed.  421,  423,  18  Sup.  Ct  Rep.  45.  The  facta 
in  both  cases  give  significance  to  the  ml* 
ings.  In  the  first  ease  the  charges  to  the 
shippers  were  the  same,  but  one  was  givea 
extra  facilities;  in  the  second  case  the  ex- 
traneous effect  of  competition  was  excluded 
as  an  element  in  the  application  of  the 
section.  There  is  also  example  in  Inter- 
state Commerce  Commission  v.  Delaware, 
L.  &  W.  R.  Co.  220  U.  S.  235,  56  L.  ed. 
448,  31  Sup.  Ct.  Rep.  392.  It  was  there 
held  that  a  carrier  could  not  look  beyond 
goods  tendered  to  it  for  transportation  in 
carload  lots  "to  the  ownership  of  the  ship- 
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Bent"  at  the  basis  for  determining  the  ap- 
plication of  its  established  rates.  Do  the 
circumstances  and  conditionB  in  this  case 
give  a  greater  power  of  discrimination  and 
justify  the  lower  charge  to  railroad-fuel 
coal?  It  is  admitted  that  the  fact  that  a 
railroad  is  the  shipper  or  consumer  is  not 
a  circumstance  or  condition  that  affects  the 
carriage,  nor  can  the  different  uses  to  which 
the  coal  may  be  put;  and  it  would  seem 
necessarily  that  any  other  extraneous  con- 
dition or  circumstance  could  have  no  great- 
er potency.  Once  depart  from  the  clear 
directness  of  what  relates  to  the  carriage 
only  and  we  may  let  in  considerations 
which  may  become  a  cover  for  preferences. 
May  a  carrier  look  beyond  the  service  it  is 
called  upon  to  render  to  the  attitude  and 
interest  of  the  shippers  before,  or  their  at- 
titude and  interest  after,  transportation  7 
It  must  be  kept  in  mind  that  it  is  not  the 
relation  of  one  railroad  to  another  with 
which  we  have  any  concern,  but  the  relation 
of  a  railroad  to  its  patrons,  who  are  en- 
titled  to  equality  of  charges.  See  Pennsyl- 
vania R.  Co.  V.  International  Coal  Min.  Co. 
CO—  L.RJL.(N.S.)  — ■,  97  C.  C.  A.  383,  173 
3  Fed.  1. 

*  *But  what  are  the  differences  in  the  traf- 
fics which  are  asserted  by  the  companies? 
We  have  already  condensed  them  from  the 
pleadings,  but  we  may  use  the  expression 
of  their  ultimate  elements  by  the  compa- 
nies, omitting,  for  the  time  being,  the  phys- 
ical differences  in  facilities.  They  say: 
''When  the  railroad-fuel  coal  is  consigned 
to  the  junction  point,  as  provided  in  the 
present  system  of  tariffs,  the  circumstances 
and  conditions  that  differentiate  this  traffic 
from  the  traffic  in  commercial  coal  con- 
signed to  the  same  point  are: 

"1.  The  fuel  coal  so  shipped  is  not  in 
competition  with  the  commercial  coal  con- 
signed to  the  same  point. 

"2.  It  is  in  competition  with  other  coals 
coming  upon  the  line  of  the  consuming  road 
at  other  points,  with  which  the  commercial 
coal  is  not  in  competition. 

"3.  The  transportation  service  is  differ- 
ent, in  that  commercial  coal  at  the  junc- 
tion point  has  reached  the  point  of  use, 
while  railroad-fuel  coal  reaching  the  con- 
suming railroad  at  the  junction  point  is 
still  subject  to  a  transportation  service 
before  reaching  the  point  of  use, — a  trans- 
portation under  the  'commodities  clause,' 
and  not  under  tariff." 

These  elements  the  Commission  disre- 
garded, it  is  contended,  and  that  while  it 
found  a  similarity  in  the  traffics,  it  did  not 
consider  or  discuss  the  two  most  important 
features  of  difference, — "the  two  features" 
which  make  the  traffic  unlike;  that  is,  that 
railroad-fuel  coal  "Joes  not  come  into  com- 


petition with  the  eommercia]  coal,  and  is  in 
competition  with  coals  coming  on  the  rail- 
road's line  at  other  points."  But  such  fea- 
tures do  not  affect  the  carriage,  qualify  or 
alter  the  essential  service,  which  is  to  get 
an  article  from  one  place  to  another.  The 
greater  or  less  inducement  to  seek  the  serv- 
ice is  not  the  service.  Such  competition, 
therefore,  is  as  extraneous  to  the  transpor- 
tation as  the  instances  in  the  cases  cited. 
And  equally  so  is  the  other  "feature"  that  ^ 
the  fuel  coal  may  be  destined  for^consump-  ? 
tion  beyond  the  junction  point.  The  cir- 
cumstances do  not  alter  the  fact  that  it  and 
commercial  coal  go  to  the  same  point,  and 
are  delivered  at  the  same  point.  There  is, 
it  is  true,  a  difference  in  the  manner  of  de- 
livery, depending  upon  the  difference  in  the 
facilities  possessed  by  the  railroads  and 
other  consignees. 

The  Commission,  as  we  have  seen,  especi- 
ally disclaimed  holding  that  the  rate  to 
the  junction  point  must  be  paid  on  ship- 
ments going  beyond  that  point,  and  insisted 
that  it  only  held  that  the  charges  to  that 
point  should  be  the  same  to  all  shippers, 
and  rates  through  that  point  should  also 
be  the  same  to  all  shippers.  And  the  Com- 
mission said  that  the  testimony  established 
that  the  service  as  to  the  coals  was  alike 
when  they  go  beyond  the  junction  point. 
The  Commission,  therefore,  considered  alone 
the  service,  disregarding  circumstances  and 
conditions  which  were  mere  accidents  of  it, 
and  had  relation  only  to  the  respective 
shippers. 

But  the  companies  say,  in  criticism  of  the 
reasoning  and  order  of  the  Commission, 
they  are  permitted  to  do  indirectly  what 
they  want  to  do  directly;  that  an  easy  way 
of  evasion  of  the  prohibiting  order  is  to 
make  a  joint  rate  from  the  point  of  origin 
of  the  fuel  coal  to  its  points  of  consump- 
tion, and  thereby  be  enabled  "to  charge  a 
lower  rate  for  the  fuel  coal  than  for  the 
commercial  coal  between  the  same  points." 
And  further,  in  display  of  the  easiness 
with  which  this  can  be  accomplished  and 
"how  readily  the  Commission's  order  lends 
itself  to  manipulation  of  rates,"  they  say 
that  they  have  only  to  publish  a  nominal 
delivery  point  beyond  the  real  delivery 
point,  publish  a  rate  to  that  point  which 
they  do  not  intend  to  charge,  and  call  their 
actual  rate  to  the  junction  point,  based  on 
the  special  circumstances  and  conditions, 
a  "division."  They  then  ask  if  "the  Com- 
mission can  so  easily  juggle  a  rate  for  a 
good  purpose,  will  not  ingenious  traffic  ^ 
agents  and  coal  operators  do  the  same  for  J 
their  own  perverse  ends?"  If  such  a* sit-  * 
nation,  artfully  produced,  be  used  as  a 
device  for  giving  preferences,  the  Commis- 
sion might  be  able  to  find  some  means  to 
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defeat  it.  At  present  we  must  regard  its 
possibility  as  relevant  as  exhibiting  a  mis- 
conception of  the  Commission's  purpose. 
The  Commission  has  not  said  what  the 
rate  should  be,  nor  has  it  said,  as  we  have 
seen,  that  the  local  rate  to  the  junction 
point  should  be  the  same  as  the  rate  be- 
yond that  point.  The  Commission  has  or- 
dered equality,  and  struck  down  what  it 
deemed  to  be  preferential  charges,  even 
though  they  were  made  under  formal  tar- 
iffs. If  there  may  be  legal  or  illegal  eva- 
sion of  the  order,  we  may  wonder  at  the 
controversy.  If  the  difference  between  the 
effect  of  the  order  and  what  the  companies 
can  do  or  want  to  do  be,  as  is  contended, 
a  "question  of  words," — ^a  "question  of  the 
nomenclature  to  be  used  in  tariffs,'' — the 
order  of  the  Commission  may  still  be  valid. 
Tariffs  are  but  forms  of  words,  and  cer- 
tainly the  Commission,  in  the  exercise  of 
its  powers  to  administer  the  interstate 
commerce  act,  can  look  beyond  the  forms 
to  what  caused  them  and  what  they  are 
intended  to  cause  and  do  cause. 
^  There  are  other  contentions  or  rather 
phases  of  those  that  we  have  considered, 
and  which  seek  to  further  emphasize  the 
strength  of  competition  as  a  circumstance 
or  condition  differentiating  the  traffic.  For 
instance,  it  is  urged  that  the  shipment  of 
the  fuel  coal  to  a  particular  railroad  "for 
the  use  of  that  railroad"  makes  special  the 
traffic.  And,  further,  that  "a  railroad  is 
not  a  person,"  but  is  "rather  in  the  nature 
of  a  geographical  division  and  extends 
through  long  distances."  Pushing  the  ar- 
gument or  illustrations  farther,  it  is  urged 
that  a  railroad  company  may  be  distin- 
guished from  the  physical  thing,  the  rail- 
road itself,  and  may  be  a  locality  where 
a  commodity  is  used,  like  "a  river,  a  coun- 
ty, or  a  city,"  and  be  entitled  to  preferen- 
tial rates  to  accommodate  competitive 
conditions.  The  Import  Rate  Case  (Texas 
&  P.  R.  Co.  V.  Interstate  Commerce  Com- 
9  mission)  162  U.  S.  197,  40  L.  ed.  940,  5 
2  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep. 
*  666,  is  invoked  as 'analogous.  We  cannot 
accept  the  likeness  nor  the  distinctions 
which  are  said  to  establish  it.  The  rail- 
road company  cannot  be  put  out  of  view 
as  a  favored  shipper,  and  we  see  many  dif- 
ferences between  such  a  shipper,  receiving 
coal  for  use  in  its  locomotives,  and  a  na- 
tion, as  the  destination  of  goods  from  other 
nations,  for  distribution  throughout  its  ex- 
panse, on  through  rates  from  points  of 
origin. 

The  point  is  made  that  "the  Conunis- 
sion's  method  of  filing  fuel-coal  rates  is 
illegal  under  §  6  of  the  interstate  com- 
merce act  and  under  the  Elkins  act  [32 
Stat,  at  L.  847,  chap.  708,  U.  a  Comp. 
But  Supp.  1911,  p.  13091."  and  the  later 


act  and  §  6  are  quoted  in  illuatration. 
The  rather  vague  argument  which  is  urged 
to  support  the  point  lands  in  the  proposi* 
tion  that  the  right  to  violate  the  law  aa 
to  preference  in  rates  is  justified  by  the 
law  in  its  requirement  of  the  filing  of 
schedules  of  rates.  However,  counsel  say 
that  "it  all  goes  back  to  the  same  prin- 
ciple" "dealt  with  under  point  1."  We 
have  sufficiently  discussed  point  1. 

The  decree  of  the  Commerce  Court  ia 
reversed  and  the  case  remanded^  with 
directiona  to  diamiss  the  petition. 


(225  U.  8.  408.) 
ARTHUR  JOHNSON,  Petitioner, 

V. 

UNITED  STATES. 

Criminal  Law  (§  1088*)— Record— Ab- 
raionment. 

1.  The  record  sufficiently  shows  that  the 
indictment  was  read  to  the  accused,  where, 
after  reciting  the  presence  of  the  attorney 
for  the  United  States,  the  defendant  in 
proper  person  and  by  his  attorney,  it  adds 
that  "thereupon  the  defendant,  being  ar* 
raigned  upon  the  indictment,  pleads  there- 
to not  guilty,  and  for  trial  puts  himself 
upon  the  country,  and  the  attorney  of  tha 
LJnited  States  doth  the  like." 

[Ed.  Note.— For  other  caRes,  see  Criminal  Law, 
Cent.  Dig  S§  2746-2751,  2757,  2766,  2782-2802,  2899; 
Dec.  Dig.  fi  1088.*] 

Criminal  Law  (f  1112*)— AppBAir-Rro- 
ORD— Contradiction. 

2.  The  record  on  appeal  imports  verity, 
and  cannot  be  contradicted  by  an  affidavit 
which  counsel  files  in  the  cause. 

[Ed.  Note.— Por  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  2896:    Dec.  Dig.  9  U12.*] 

Homicide  (|  314* )  —  Trial  —  Qualziixd 
vkrdicr— district  of  columbia. 
8.  The  provision  for  a  verdict  of  guiltr 
of  murder  "without  capital  punishment, 
contained  in  the  Federal  Criminal  Code  of 
March  4,  1009  (35  Stat,  at  L.  1088,  chap. 
321,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1688), 
f  330,  which  Code,  in  §  272,  makes  murder 
a  crime  against  the  United  States  when 
committed  on  "any  lands  reserved  or  ac- 
quired for  the  exclusive  use  of  the  United 
States,  and  under  the  exclusive  jurisdic- 
tion thereof,"  has  no  application  to  tha 
District  of  Columbia,  which,  in  this  respect, 
is  governed  by  the  District  Code,  which 
contains  no  provision  for  such  a  qualified 
verdict. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dl«.  SS  676-678 ;    Dec.  Dig.  9  814.*] 

Criminal  Law  (§  1035*)— Appeal— Ques- 
tion Not  Raised  Below  —  Drawing 
Jury. 

4.  The  objection  that  the  jury  in  a  crimi- 
nal case  in  the  District  of  Columbia  waa 
not  lawfully  drawn  should  be  taken  at  the 
trial,  and  is  not  available  when  first  raised 
in  the  Federal  Supreme  Court, — especially 
in  view  of  the  provision  of  the  District 
Code,  S  919  (31  Stat.  at.  L.  1338,  chap. 
854),  that  no  verdict  shall  be  set  aside  for 
any  cause  which  might  be  alleged  as  ground 
of  challenge  before  a  jury  is  iwom,  except 


•For  other  cases  see  same  topic  ft  |  numsxb  In  Dec  ft  Ajn.  Dies.  1907  to  dato,  ft  Rep'r  Indexes 
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for  disqualifying  bias  not  then  diaoorered 
or  suspected. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  |§  2633.  2684.  2636-2638,  2643,  2644;    Dec. 

[No.  1076.1 

Argued  May  1  and  2,  1912.    Decided  June 

7,  1912. 

ON  WRIT  of  Certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia 
to  review  a  judgment  which  affirmed  a  con- 
viction of  murder  in  the  Supreme  Court  of 
the  District.     Affirmed. 

See  same  ease  below,  88  App.  D.  C.  847. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Paca  Oberlln  and  Joseph  Salo* 
men,  and  Mr.  Thomaa  M.  Baker  (by  spe 
cial  leave),  for  petitioner. 

Solicitor  General  liehmann  for  respond- 

o 

•    *  Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Johnson  was  indicted,  tried,  and  con- 
victed in  the  supreme  court  of  the  Dis- 
trict of  Columbia  for  the  erime  of  murder 
lor    killing    one    Ofenstein,    and    sentenced 

o   to  death. 

T  *He  moved  for  arrest  of  judgment  and 
lor  new  trial  on  certain  grounds  which, 
among  others,  present  three  questions — (1) 
whether  he  had  been  properly  arraigned; 
(2)  the  action  of  the  court  in  giving  and 
refusing  instructions  in  regard  to  the 
power  of  the  jury  to  add  to  their  verdict, 
if  they  found  him  guilty  of  murder,  the 
words  ''without  capital  punishment;"  (3) 
the  legality  of  the  manner  of  selecting  the 
Jury. 

(1)  The  record  recites  the  presence  of 
the  attorney  for  the  United  States,  the 
defendant  in  proper  person  and  by  his  at- 
torney, and  adds  that  "thereupon  the  de- 
fendant, being  arraigned  upon  the  indict- 
ment, pleads  thereto  not  guilty,  and  for 
trial  puts  himself  upon  the  country,  and 
the  attorney  of  the  United  States  doth 
the  like." 

The  contention  is  that  there  is  a  fatal 
defect  in  that  the  record  does  not  show 
that  the  indictment  was  read  to  the  de- 
fendant; and  to  establish  that  such  read- 
ing was  necessary  counsel  invoke  the  6th 
Amendment  of  the  Constitution  of  the 
United  States,  which  provides,  among  other 
things,  that  in  all  criminal  prosecutions 
the  accused  shall  be  informed  of  the  na- 
ture and  cause  of  the  action  against  him. 
But  to  this  it  may  be  urged,  as  it  is  urged, 
that  information  of  the  charge  may  be 
given  without  reading  the  indictment.  But 
we  may  pass  that,  and  grant  also  that  in 
capital  and  otherwise  infamous  crimes  both 


the  arraignmetti  and  plea  are  a  matter  of 
substance,  and  mual  be  affirmatively  shown 
by  the  record.  We  think  that  IJiey  are 
shown,  if  such  be  the  fair  intendment  of 
the  words  of  the  record.  And  this  is 
demonstrated  by  the  case  that  is  relied  on 
against  it;  that  is,  Crain  v.  United  States, 
162  U.  S.  625,  40  L.  ed.  1097,  16  Sup.  Ct. 
Rep.  952.  In  that  case  the  record  did 
not  show  (and  we  quote  from  the  opinion) 
"that  the  accused  was  ever  formally  ar^ 
raigned,  or  that  he  pleaded  to  the  indict- 
ment," except  as  an  inference  from  a  state- 
ment in  the  bill  of  exceptions  that  the  jury  ^ 
were  "sworn  and  charged  to  try  the  issues  ^ 
joined."  It  was  held,  after  elaborate*  die-  ? 
cussion,  three  members  of  the  court  dia- 
senting,  that  a  plea  to  the  indictment  was 
not  a  matter  of  form,  but  of  substance, 
and  should  be  shown  by  the  record.  In 
the  discussion  and  in  the  cases  cited  the 
arraignment  was  considered  as  distinct 
from  the  plea,  and  consisted  of  formally 
calling  the  accused  to  the  bar  for  the  pur- 
pose of  a  trial.  We  may  quote  as  illus- 
trative the  following  paragraph  from  pages 
637,  638: 

"According  to  Sir  Matthew  Hale,  the  ar- 
raignment consists  of  three  parts,  one  of 
which,  after  the  prisoner  has  been  called 
to  the  bar,  and  informed  of  the  charge 
against  him,  is,  the  'demanding  of  him 
whether  he  be  guilty  or  not  guilty;  and 
if  he  pleads  not  guilty,  the  clerk  joins 
issue  with  him,  euL  prist,  and  enters  the 
prisoner's  plea;  then  he  demands  how  he 
will  be  tried;  the  common  answer  is,  hy 
Ood  and  the  country,  and  thereupon  the 
clerk  enters  po,  ae,  and  prays  to  God  to 
send  him  a  good  deliverance.'  2  Hale, 
P.  C.  219.  So  in  Blackstone:  rTo  arraign 
is  nothing  else  but  to  call  the  person  to 
the  bar  of  the  court  to  answer  the  matter 
charged  upon  him  in  the  indictment.' 
'After  which  [after  the  indictment  is  read 
to  the  accused]  it  is  to  be  demanded  of 
him  whether  he  is  guilty  of  the  crime 
whereof  he  stands  indicted,  or  not  guilty.' 
4  Bl.  Com.  322,  323  to  341.  Chitty  sayss 
'The  proper  mode  of  stating  the  arraign- 
ment on  the  record  is  in  this  form:  "And 
being  brought  to  the  bar  here  in  his  own 
proper  person,  he  is  conunitted  to  the  mar- 
shal," etc.  And  being  asked  how  he  will 
acquit  himself  of  the  premises  (in  case 
of  felony,  and  of  "the  high  treasons"  in 
case  of  treason)  "above  laid  to  his  charge, 
salth,"  etc.  If  this  statement  be  omitted, 
it  seems  the  record  will  be  erroneous.'  1 
Chitty,  Grim.  Law.  •419." 

There  is  no  explicit  provision  in  the  laws 
of  the  United  States  describing  what  shall 
constitute  an  arraignment.  But  so  far 
as  it  is  expressed  it  has  a  definite  mean* 
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ing,  Bj  I  1032  of  the  BeriMd  Siatutet 
S  (U.  S.  Comp.  Stat.  1901,  p.  722)  it  ii 
T  provided  that  •"when  any  person  indicted 
for  any  offense  against  the  United  States, 
whether  capital  or  otherwise,  upon  his 
arraignment  stands  mute  or  refuses  to 
plead  or  answer  thereto,  it  shall  he  the 
duty  of  the  court  to  enter  the  plea  of  not 
guilty  on  his  behalf  in  the  same  manner 
as  if  he  had  pleaded  not  guilty  thereto. 
And  when  the  party  pleads  not  guilty,  or 
such  plea  is  entered  as  aforesaid,  the  cause 
shall  be  deemed  at  issue,  and  shall,  without 
further  form  or  ceremony,  be  tried  l^  a 
jury." 

It  will  be  observed  that  the  word  "ar- 
raignment" is  used  as  comprehensively 
descriptive  of  what  shall  precede  the  plea. 
If  it  be  so  used  in  the  law,  it  certainly 
can  be  used  in  the  record  as  showing  the 
performance  of  that  which  the  law  pre- 
scribes by  it.  We  realize  that  both  the 
Constitution  and  the  law  are  careful  to 
direct  that  information  be  given  to  the 
accused  of  the  charge  against  him.  By 
§  1033  it  is  provided  that  when  any  per- 
son is  indicted  for  any  capital  offense,  if 
it  be  treason,  three  days  before  the  trial, 
and  if  it  be  any  other  capital  offense,  two 
days  before  the  trial,  a  copy  of  the  in- 
dictment and  list  of  jurors  and  witnesses 
shall  be  delivered  to  him.  And  this  can 
be  insisted  on.  Logan  v.  United  States, 
144  U.  S.  263,  36  L.  ed.  429,  12  Sup.  Ct. 
Rep.  617;  Hickory  v.  United  States,  161 
U.  S.  303,  38  L.  ed.  170,  14  Sup.  Ct.  Rep. 
334.  We  may  presume  that  the  law  was 
complied  with  in  the  present  case  and  that 
Johnson  was  given  a  copy  of  the  indict- 
ment as  well  as  having  had  it  read  to 
him,  which  we  think  the  record  sufficiently 
shows;  and  as  the  record  imports  verity, 
it  cannot  be  contradicted  by  an  affidavit 
which  counsel  filed  in  the  case,  even  if  it 
had  been  filed  for  such  purpose,  which,  ac- 
cording to  counsel,  it  was  not,  but  "to 
eall  the  attention  of  the  court  to  the 
defect  on  the  face  of  the  record."  Evans 
V.  Stettnisch,  149  U.  S.  605,  607,  37  L.  ed. 
866,  867,  13  Sup.  Ct.  Rep.  931. 

(2)  Prior  to  January  15,  1897,  homicide, 
as  a  erime  against  the  United  States,  was 
divided    into    murder    and    manslaughter 
c)  "when  committed  within  any  fort,  arsenal, 
^  dockyard,    magazine,   or   in   any   place    or 
•    district  or*eountry  under  the  exclusive  jur- 
isdiction of  the  United  States,"  and  upon 
the   high  seas  and  certain   waters   out   of 
the   jurisdiction   of    any    particular    state. 
The    punishment    for   murder    was    death; 
for   manslaughter,   a  certain   term   of   im- 
prisonment.   Sections  5336,  5340,  5343   (U. 
S.  Comp.  Stat.  1901,  pp.  3624,  3628).     The 
crime  of  rape,  when  committed  in  any  of 


the  specified  placet,  was  alio  punished  by 
death.     Section  5345.i 

By  the  act  passed  January  16,  1897,  it 
was  provided  "that  in  all  cases  where  the 
accused  is  found  guilty  of  the  crime  of 
murder  or  of  rape  under  sections  fifty- 
three  hundred  and  thirty-nine  or  fifty-threa 
hundred  and  forty-five.  Revised  Statutes, 
the  jury  may  qualify  their  verdict  by  add- 
ing thereto  'without  capital  punishment;' 
and  whenever  the  jury  shall  return  a  ver- 
dict qualified  as  aforesaid,  the  person  con- 
victed shall  be  sentenced  to  imprisonment 
at  hard  labor  for  life."  29  Stat  at  L.  487, 
chap.  29,  U.  S.  Comp.  Stat.  1901,  p.  3620. 
It  will  be  observed  that  §  5339  of  the  Re- 
vised Statutes  is  made  part  of  the  act. 
By  that  section,  re-enacting  earlier  acts  of 
Congress,  "every  person  who  commits  mur- 
der" "within  any  fort,  arsenal,  dockyard* 
magazine,  or  in  any  other  place  or  district 
or  country  under  the  exclusive  jurisdiction 
of  the  United  States,  .  .  .  shall  suffer 
death."  The  act  was  held  applicable  to 
the  District  of  Columbia,  and  under  its 
provisions  and  S  5339  until  January  1, 
1902,  the  date  when  the  District  Code  be- 
came effective,  murder  was  prosecuted* 
Winston  v.  United  States,  172  U.  S.  303, 
43  L.  ed.  456,  19  Sup.  Ct.  Rep.  212. 

By  the  District  Code  murder  was  divided 
into  two  degrees,  and  it  was  provided  that 
the  punishment  for  murder  in  the  first 
degree  should  be  "death  by  hanging.** 
Punishment  for  manslaughter  was  fixed  at 
imprisonment  for  life,  or  for  not  less  than 
twenty  years.  Sections  798,  799  (this  see* 
tion  made  it  murder  in  the  first  degree  to 
put  obstructions  on  a  railroad  or  street 
railroad),  800  and  801  [31  Stat,  at  L.  1321, 
chap.  854.] 

The  District  Code  also  changed  the  law 
as  to   rape,   and  fixed   its   punishment   at 
not  less   than   five  nor  more  than   thirty  ^ 
years,  the  jury  having  the  power  to  add  ^ 
to  their  ^rdict,  if  it  be  guilty,  the  words  • 
"with  the  death  penalty."    Section  808. 

It  necessarily  followed  that  the  provision 
for  the  qualified  verdict  ceased  to  apply  in 
the  District.  Thereafter  the  definitions  and 
requirements  of  the  District  Code  prevailed, 
and  the  death  penalty  was  imposed  for 
conviction  of  murder  in  the  first  degree 
for  eight  years. 

In  the  meanwhile  a  commission  was  at 
work  revising  and  codifying  the  criminal 
and  penal  laws  of  the  United  States,  with 
the  result  that  a  Criminal  Code  was  ap- 
proved March  4,  1909  [35  Stat,  at  L.  1088, 
chap.  321,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1588].  It  is  the  asserted  clash  between 
its  provisions  giving  power  to  the  jury  to 
qualify  their  verdict  and  those  of  the 
District  Code,  under  which,  we  have  seen, 

^U.  S.  Comp.  St.  1901,  p.  S63IL 
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the  jury  hu  not  fueh  power,  that  consti- 
tutes the  question  in  this  case. 

That  some  provisions  of  the  Criminal 
Code  are  applicable  to  the  District  is  con- 
ceded. It  is  conceded  by  the  goYemment 
that  the  first  ten  chapters  are  applicable 
just  as  they  are  to  the  states,  territories, 
and  other  districts,  and  that  the  same  is 
true  of  chapter  12.  The  concession  is  put 
upon  the  ground  that  those  chapters  deal 
with  offenses  Federal  in  their  nature. 
Chapter  13,  it  is  said,  relates  to  territorial 
jurisdiction  and  deals  with  certain  offenses 
"when  committed  within  any  territory  or 
district,  or  within  or  upon  any  place  with- 
in the  exclusive  jurisdiction  of  the  United 
States."  So  far  as  the  District  Code  deals 
with  the  offenses  described  in  chapter  13, 
it  is  superseded  by  the  Criminal  Code. 

The  government  says:  "There  seems  to 
be  no  room  for  doubt  of  this.  The  offenses 
defined  are  to  be  punished  as  prescribed 
'when  committed  within  any  territory  or 
district,  or  within  or  upon  any  place  with- 
in the  exclusive  jurisdiction  of  the  United 
States.'  Sec.  311.  The  District  of  Colum- 
bia comes  within  this  description.  Then 
^  we  find  in  §  310  that  'the  provisions  of  this 
^  section  shall  apply  only  within  the  terri- 
•  tories  of  the  United  States;'  and  in*|  320, 
that  'the  provisions  of  this  section  shall 
apply  only  within  the  territories  of  the 
United  States  and  the  District  of  Colum- 
bia.' " 

The  final  concession  of  the  government, 
therefore,  is  that  "it  cannot  be  said  broad- 
ly that,  in  the  enactment  of  the  Criminal 
Code,  there  was  no  purpose  to  deal  with 
or  modify  the  District  Code  in  any  respect." 
But  the  government  turns  from  these  con- 
cessions and  insists  that  chapter  11,  in 
which  murder  is  defined,  was  not  intended 
to  apply  to  the  District.  This  is  deduced 
from  the  report  of  the  commission  and 
f  272  of  the  chapter  which  defines  the  ter- 
ritorial extent  and  the  application  of  the 
chapter.  The  commission  in  their  report 
said:  "In  the  revision  of  this  chapter  we 
have  deemed  it  important  to  define  with 
the  greatest  attainable  precision  the  places 
within  which  the  jurisdiction  of  the  United 
States  over  crimes  shall  be  exercised." 

They  adopted  a  definition  by  an  enum- 
eration of  places.  Among  others,  the  fol- 
lowing: "Any  fort,  arsenal,  dockyard,  mag- 
azine, other  needful  building,  structure, 
reservation,  or  other  place  under  the  ex- 
clusive jurisdiction  of  the  United  States." 

But  the  suggested  definition  was  amend- 
ed by  the  joint  committee  of  Congress  and 
became  §  272  of  the  Criminal  Code,  which 
is  less  broad  than  the  provision  recom- 
mended by  the  commission.  That  section 
provides:    '"Ihe  crimes  and  offenses  defined 


in  this  chapter  [11]  sball  bo  punished  as 
herein  prescribed.  .  .  .  Third.  When 
committed  within  or  on  any  lands  reserved 
or  acquired  for  the  exclusive  use  of  the 
United  States,  and  under  the  exclusive 
jurisdiction  thereof,  or  any  place  purchased 
or  otherwise  acquired  by  the  United  States 
by  consent  of  the  legislature  of  the  state 
in  which  the  same  shall  be,  for  the  erec- 
tion of  a  fort,  magazine,  arsenal,  dock- 
yard, or  other  needful  building."  The  dif- 
ference to  be  observed  between  this  pro-  ^ 
vision  and  that  recommended  by  the  com-  ^ 
mission  is  the* difference  between  "any  fort  • 
.  .  .  or  other  place  under  the  exclusive 
jurisdiction  of  the  United  States,"  and 
"any  lands  reserved  or  acquired  for  the 
exclusive  use  of  the  United  States,  and 
under  the  exclusive  jurisdiction  thereof." 
The  word  "lands"  in  the  latter  is  limited, 
as  the  word  "place"  was  in  the  former, 
by  its  association.  It  is  farther  limited, 
and,  indeed,  specialized,  by  the  qualifica- 
tion "reserved  or  acquired  for  the  exclu- 
sive use  of  the  United  States."  In  other 
words,  it  has  a  proprietary,  and  not  a 
governmental,  sense,  and  is  very  inapt, 
indeed,  to  describe  the  District  of  Colum- 
bia. 

This  view  i$  reninforced  by  a  comparison 
of  §  272  with  §§  6339  and  6570  of  tho 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
pp.  3627,  8739)  which  preceded  it,  and  of 
which  it  was  intended  to  take  the  place. 
Section  6570  was  the  predecessor  of  the 
fourth  subdivision  of  S  272,  and  we  have 
no  concern  with  it.  The  other  three  sub* 
divisions  were  preceded  by  §  6339,  which 
provided  as  follows:  "Every  person  who 
commits  murder — First.  Within  any  fort, 
arsenal,  dockyard,  magazine,  or  in  any 
other  place  or  district  of  country  under 
the  exclusive  Jurisdiction  of  the  United 
States; 

"Second.     •     •     • 

"Third.     .      .     .     shall  suffer  death."* 

It  will  be  observed,  therefore,  how  gen- 
eral and  comprehensive  the  first  clause  of 
§  5339  is,  and  in  comparison  how  re- 
stricted and  special  is  subd.  3  of  §  272. 
In  other  words,  there  is  omitted  from  the 
latter  the  words  by  which,  we  have  seen, 
it  was  decided  in  Winston  ▼.  United 
States,  supra,  that  the  act  of  January  16, 
1897,  supra,  which  was  the  first  legislation 
giving  the  power  to  a  jury  to  qualify  their 
verdict,  was  applicable  to  the  District  of 
Columbia. 

A  change  of  language  is  some  evidence 
of  a  change  of  purpose,  and  certainly  it 
could    not    have    been    supposed    that    tho 
words  "any  lands  reserved  or  acquired  for  ^ 
the   exclusive  use  of  the   United   States,'*  ^ 
used  in  S  272,  would  *be  regarded  as  the  • 
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equiTftlent  la  memwlng  of  the  words  "dis- 
trict or  eountry  under  the  exclusive  juris- 
diction of  the  United  States,"  used  in 
S  6330.  And  yet  it  is  mainly  on  those 
words  in  §  272  that  appellant  relies.  The 
District  of  Ck)lumbia  can  hardly  be  said, 
as  we  have  pointed  out,  to  be  in  any 
proper  or  adequate  sense"  lands  reserved 
for  the  exclusive  use  of  the  United  States/' 
while  the  words  "district  or  eountry  under 
the  exclusive  jurisdiction  of  the  United 
States"  can  be,  as  they  had  been,  properly 
and  adequately  held  to  include  the  District 
of  Columbia. 

Very  little  comment  is  necessary  to  show 
the  purpose  of  the  restricted  language  of 
§  272.  Chapter  11  deals,  as  said  by  the 
government,  with  offenses  of  the  kind  sub- 
ject to  the  jurisdiction  of  the  states  sev- 
erally where  there  are  states,— offenses  not 
distinctively  Federal  in  character,  but  sub- 
jects of  local  or  domestic  police.  The  ter- 
ritories provided  their  own  laws  in  such 
cases,  just  as  the  states  did,  and  there 
were  distinct  congressional  enactments  for 
Alaska  and  the  District  of  Columbia  which 
were  not  intended,  we  think,  to  be  dis- 
turbed. This  conclusion  gets  strength  from 
S  289,  which  provides  that  if  any  act  be 
done  or  ommitted  in  any  of  the  places  men- 
tioned in  §  272  which  is  not  made  penal 
by  a  law  of  Congress,  but  is  penal  "within 
fhe  territorial  limits  of  any  state,  recog- 
nized territory,  or  district,"  shall  remain 
penal  notwithstanding  a  "subsequent  re- 
peal or  amendment  thereof  by  any  such 
state  or  territory  or  district." 

It  follows,  therefore,  we  think,  that  chap- 
ter 11  of  the  Criminal  Code,  and  neces- 
sarily S  272,  which  is  a  part  of  it,  are 
not  applicable  to  the  District  of  Columbia. 
And  it  is  an  immediate  inference  that  if 
the  chapter  defining  the  crime  of  murder 
is  not  applicable,  chapter  14,  which  deals 
with  its  trial  and  incidents,  may  not  be 
applicable.  There  are  circumstances  which 
confirm  the  inference. 
I,  In  chapter  11  the  defintion  of  murder 
^  is  essentially  the  same  as  in  the  District 
*  Code,  though  there  are  some*  differences  in 
the  manner  of  expression.  It  is  divided 
into  murder  in  the  first  degree  and  murder 
in  the  second  degree,  and  in  both  the  pun- 
ishment is  death,  the  District  Code  pro- 
viding the  manner  of  death  to  be  by 
hanging,  as  does  the  Criminal  Code,  in 
I  323  of  chapter  14. 

The  punishment  for  murder  in  the  sec- 
ond degree  is  different  in  the  different 
Codes.  In  the  District  Code  it  is  impris- 
onment for  life  or  for  not  less  than  twenty 
years;  in  the  Criminal  Code,  for  life  or 
for  not  more  than  ten  years.  The  punish- 
ments for  manslaughter  are  also  different. 


being  for  not  more  than  ten  yean  In  th» 
Criminal  Code  and  not  exceeding  fifteen 
years  in  the  District  Code,  or  such  impris- 
onment  and  a  fine  not  exceeding  $1,000. 

This  brings  us  to  the  consideration  of 
chapter  14,  of  which  it  may  be  said  that 
most  of  its  sections  are  continuations  of 
the  sections  of  the  Revised  Statutes  or 
of  former  acts  of  Congress.  For  instance,. 
§  330,  which  provides  for  the  qualified 
verdict,  is  the  same  as  the  act  of  January 
15,  1807,  chap.  20,  §  1  (29  Stat,  at  U 
487,  U.  S.  Comp.  Stat.  1001,  p.  3620),. 
except  that  the  words  "murder  in  the  first 
degree"  are  added. 

Further  comparisons  of  the  sections  and 
provisions  of  the  Codes  will  not  help  ua 
to  clarify  the  situation,  which,  it  must  bt- 
admitted,  lends  itself  to  controversy. 

We  think,  however,  that  there  are  cer- 
tain general  considerations  which  control. 
The  Codes  are  separate  instruments,  and 
no  certain  test  can  be  deduced  from  point- 
ing out  particular  likenesses  or  differences. 
But  the  effect  of  separation  is  important 
and  necessarily  had  its  purpose.  The  Codes- 
had  in  the  main  special  spheres  of  opera- 
tion, and  provisions  accommodated  to  such 
spheres.  There  is  certainly  nothing  anom- 
alous in  punishing  the  crime  of  murder  dif- 
ferently in  different  jurisdictions.  It  is 
but  the  application  of  legislation  to  con- 
ditions. But  if  it  be  anomalous,  very  little 
argument  can  be  drawn  from  it  to  solve  or 
the  questions  in  controversy.  The  differ-  ^ 
enoe^existed  for  a  number  of  years  between  ^ 
the  District  and  other  places  under  na- 
tional jurisdiction,  for,  as  we  have  seen, 
the  qualified  verdict  hsLS  not  existed  in  the 
District  since  the  enactment  of  the  Dis- 
trict Code,  and  did  not  exist  when  the 
Criminal  Code  was  enacted.  There  is  cer- 
tainly nothing  in  the  mere  act  of  enacting 
that  Code  which  declares  an  intention  to- 
give  to  the  provision  conferring  power  on^ 
a  jury  te  qualify  their  verdict  greater  ef- 
ficacy against  the  Code  of  the  District 
than  the  same  provision  in  the  act  of 
January  16,  1897,  possessed.  And  the  dif- 
ference between  that  act  and  the  District- 
Code  we  cannot  assume  was  overlooked, 
and  all  that  it  meant  in  the  administration 
of  criminal  justice,  when  Congress  cama- 
to  review  the  laws  of  the  country  for  th*- 
purpose  of  their  codification  and  necessarily 
the  territorial  extent  ot  their  operation. 

Congress  certainly,  in  enacting  the  Dis- 
trict Code,  recognized  the  expediency  of 
separate  provisions  for  the  District  of 
Columbia.  It  was  said  at  the  bar,  and  not- 
denied,  that  the  District  Code  was  not 
only  the  work  of  the  lawyers  of  the  Dis- 
trict, having  in  mind  the  needs  of  the- 
District,   but   of   its   citizens   as   well,  ez*^ 
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pressed  through  Tarioas  organizations  and  | 
hodies  of  them.  In  yielding  to  the  recom- 
mendations Congress  made  no  new  pre- 
cedent. It  had  given  local  control  to  the 
territories,  and  it  enacted  a  separate  Code 
for  Alaska. 

But  it  is  said  that  Congress  recognized 
the  incompleteness  of  the  District  Code, 
and  provided  that  all  inconsistent  acts  of 
Congress  passed  thereafter  should  be  held 
to  modify  its  provisions,  and  to  support 
this  §  1639  is  cited:  That  section  pro- 
vides as  follows: 

'The  enactment  of  this  Code  is  not  to 
affect  or  repeal  any  act  of  Congress  which 
may  be  passed  between  the  date  of  this  act 
and  the  date  when  this  act  is  to  go  into 
effect;  and  all  acts  of  Congress  that  may 
^be  passed  hereafter  are  to  have  full  effect 
•  as  if  passed  after  the  enactment* of  this 
Code;  and,  so  far  as  such  acts  may  vary 
from  or  conflict  with  any  provision  con- 
tained in  this  Code,  they  are  to  have  ef- 
fect as  subsequent  statutes  and  as  repeal- 
ing any  portion  of  this  act  inconsistent 
therewith."  [31  Stat,  at  L.  1436,  chap. 
854.] 

In  connection  with  this  section,  §  341 
of  the  Criminal  Code  is  referred  to,  which 
is  as  follows: 

"Also  all  other  sections  and  parts  of 
sections  of  the  Revised  Statutes  and  acts 
and  parts  of  acts  of  Congress,  in  so  far  as 
they  are  embraced  within  and  superseded 
by  this  act,  are  hereby  repealed;  the  re- 
maining portions  thereof  to  be  and  remain 
in  force  with  the  same  effect  and  to  the 
same  extent  as  if  this  act  had  not  been 
passed." 

This  section  adds  no  force  or  explana- 
tion to  §  1639.  Of  course,  what  was  "em- 
braced within  and  superseded  by"  the 
Criminal  Code  is  repealed  by  it.  But  we 
have  to  consider,  as  we  have  considered, 
whether  the  provision  of  the  District  Code 
in  regard  to  the  punishment  of  murder 
was  embraced  within  the  Criminal  Code, 
and  the  discussion  answers  as  well  the 
contention  based  on  §  1639.  There  is  no 
inconsistency  of  superseding  or  repealing 
effect  between  the  Code  of  the  District  and 
the  Criminal  Code,  regarding  the  latter  as 
an  act  of  Congress  passed  after  the  Dis- 
trict Code.  Having  definite  territorial 
operation,  they  can  exist  together.  And, 
!is  said  by  the  court  of  appeals,  a  cogent 
reason  for  the  conclusion  that  they  were 
intended  to  exist  together  is  found  in  the 
repealing  provisions  of  the  Criminal  Code, 
which,  in  chapter  15,  enumerates  in  detail 
the  provisions  repealed,  and  no  reference 
is  made  to  the  District  Code. 

(3)  The  last  contention  of  petitioner  is 
that   the    jury   was    not   lawfully    drawn. 


This  contention  li  mada  as  a  make-weight 
at  the  last  minute.  It  was  not  made  as  a 
ground  for  new  trial  or  arrest  of  judg- 
ment, nor  was  it  assigned  as  error  in  the 
court  of  appeals.  The  contention  has  the 
broad  basis,  according  to  the  argument  of 
petitioner,  that  there  is  no  way  of  im-A 
paneling  jurors  in  a* capital  case  in  the* 
District  of  Columbia  without  assenting  to 
or  dissenting  from  the  proposition.  We 
think  it  constituted  a  ground  of  objection 
to  the  competency  of  the  jurors  when  they 
were  called,  and  should  have  been  availed 
of  at  the  trial.  It  is  provided  by  §  919 
of  the  District  Code  [31  Stat,  at  L.  1338, 
chap.  854]  that  no  verdict  shall  be  set 
aside  for  any  cause  which  might  be  al- 
leged as  ground  of  challenge  before  a  juror 
is  sworn,  except  for  disqualifying  bias  not 
discovered  or  suspected  by  the  defendant 
or  his  counsel  before  the  juror  was  sworn. 
Judgment  affirmed. 


(226  U.  8.  420.) 

J.  WESLEY  GLASGOW,  Appt, 

V. 

WILLIAM  H.  MOYER,  Warden  of  the 
United  States  Penitentiary  at  Atlanta, 
Georgia. 

Habeas  Corpus  (§  32*)~Substitute  fob 

Writ  of  Ebbob. 

Habeas  corpus  will  not  issue  as  a  sub- 
stitute for  a  writ  of  error  in  favor  of  a 
person  in  custody  under  a  conviction  in  a 
Federal  circuit  court  having  jurisdiction 
of  the  case,  to  review  its  holding  that  the 
affidavit  of  prejudice  authorized  by  the 
Judicial  Code  of  March  3,  1911  (36  Stat. 
at  L.  1087,  chap.  231,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  128),  §  21,  could  not  be  filed 
after  the  case  had  been  tried  and  verdict 
rendered,  or  to  test  the  correctness  of  the 
court's  rulings  upon  his  defenses  of  law 
or  fact,  although  the  law  which  was  the 
foundation  of  the  indictment  and  trial  is 
asserted  to  be  unconstitutional  or  uncertain 
in  the  description  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pos.  Cent.  Dig.  8  29;    Dec.  Dig.  |  82.*] 

[No.  1123.] 

Argued  May  13,   1912.     Decided  June   7, 

1912. 

APPEAL  from  the  District  Court  of  ths 
United  States  for  the  Northern   Dis- 
trict of  Georgia  to  review  an  order  refusing 
relief  by  habeas  corpus.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs  John  C.  Fay  and  Charles  Colden 
Miller  for  appellant. 
Solicitor  General  Lelunann  for  appellee. 


*For  other  cases  see  same  topic  it  §  nuicbbb  in  Dec.  4  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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•   *  Mr.  Justice  BrcKenna  delivered  the  opin- 
ion of  the  court: 

This  appeal  is  prosecuted  to  reyiew  the 
order  of  the  district  court,  denying  peti- 
tion of  appellant  to  be  discharged  in  pro- 
ceedings for  habeas  corpus  from  the  custody 
of  the  warden  of  the  United  States  Peni- 
tentiary at  Atlanta,  Georgia. 

The  petition  alleges  the  following:  On  the 
21st  of  July  1911,  while  appellant  was 
temporarily  in  Wilmington,  Delaware,  he 
was  arrested  and  charged  with  peddling 
books  without  a  license,  and  was  convicted 
e)  in  the  municipal  court  of  the  city  and 
7  fined  $o.  The  judgment  was* almost  im- 
mediately remitted  and  he  was  re-arrested 
and  charged  with  having  deposited  in  the 
United  States  mails  a  copy  of  an  obscene 
book,  and  by  one  William  Q.  MahafTy,  a 
United  States  commissioner,  committed  to 
the  custody  of  the  warden  of  the  Newcastle 
County  Workhouse  to  await  the  action  of 
the  grand  jury.  Under  the  direction  of 
the  United  States  attorney  his  rooms  were 
pillaged  and  all  of  his  possessions,  cloth- 
ing, books,  etc.,  were  carried  off  and  de- 
posited in  the  United  States  courthouse. 
Before  his  conviction  he  was  stripped  of 
his  clothing,  dressed  in  prison  garb,  harsh 
prison  rules  were  enforced  against  him,  and 
he  was  fed  on  unwholesome  food.  He  was 
BO  confined  and  treated  until  a  grand  jury, 
selected  by  the  commissioner  who  had  com- 
mitted him,  found  an  indictment  against 
him  charging  him  with  having  deposited  an 
obscene  book  in  the  United  States  mails, 
and  without  seeing  a  copy  of  the  indict- 
ment or  knowing  its  contents,  he  was  ar- 
raigned in  his  prison  clothes,  notwithstand- 
ing the  indictment  charged  no  offense 
against  the  laws  of  the  United  States 
and  was  couched  in  vague  and  un- 
certain language  that  did  not  apprise 
him  of  the  offense  (defects  which  he 
brought  to  the  attention  of  the  judge  of 
the  district  court  by  pleas  to  the  jurisdic- 
tion, demurrers,  and  motions  to  quash,  all 
of  which  were  overruled),  and  he  was 
placed  on  trial  before  a  jury  selected  by 
the  commissioner,  who  had  committed  him. 
Although  the  array  was  challenged  for  that 
cause  and  the  number  of  peremptory  chal- 
lenges prescribed  by  law  were  not  allowed 
him,  he  was  forced  to  trial,  and  the  jury, 
under  instructions  from  the  court,  was 
constrained  to  find  a  verdict  against  him, 
papers  material  to  his  defense  having  been 
withheld  by  the  United  States  attorney, 
with  the  acquiescence  of  the  judge,  and 
process  for  nonresident  witnesses  having 
been  refused. 

Motions  in  arrest  of  judgment  and  for 
a  new  trial  were  filed  and  the  hearing 
tl«ereof  fixed  for  January   G,   1912,  before 
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Edward  G.  Bradford,  district  judge,  who,  g 
having,* the  petition  alleged,  exhibited  during  • 
the  trial  a  deep-seated  prejudice  against  ap- 
pellant and  a  violent  partiality  in  his  rulings 
for  the  United  States  attorney,  appellant  in 
good  faith,  as  in  law  he  was  entitled  to  do, 
filed  an  affidavit  charging  him,  the  distrid 
judge,  with  prejudice,  and  an  appIicatioB 
to  have  the  same  certified  to  the  senior 
circuit  judge,  then  present  in  the  circuit 
court  of  appeals  for  the  third  circuit,  to* 
gether  with  the  required  certificate  of  coun* 
sel  as  required  by  law. 

The  petition  further  alleged  that  by  the 
filing  of  the  same  and  by  operation  of  the 
act  of  March  3,  1011  [30  Stat,  at  L.  1087. 
chap.  231,  U.  S.  Comp.  Stat.  Supp.  1011.  p. 
1281,  which  went  into  operation  January  1, 
1012,  the  district  judge  became  and  was  dis- 
qualified to  further  proceed  in  said  cause, 
and  any  further  action  taken  by  him  was 
without  jurisdiction  and  absolutely  null  and 
void:  further  alleged  that  the  jodpe  forbade 
the  clerk  to  enter  of  record  the  affidavit  for- 
bade the  clerk  to  certify  the  same  to  the 
senior  circuit  judge,  proceeded  to  overrule 
the  motions  in  arrest  of  judgment  and  for  a 
new  trial,  and.  against  the  protest  of  appel- 
lant, sentenced  him  to  confinement  in  the 
penitentiary  at  Atlanta.  Georgia,  for  a  term 
of  fifteen  months  ^rom  the  6th  of  January 
1012.  and  to  pay  a  Tne  of  $500. 

Appellant,  the  petit !3n  alleged,  wap  piaced 
in  the  hands  of  the  United  States  marshal 
and  by  him  imprisoned  by  force  in  his  (the 
marshars)  office  from  about  1  p.  m..  January 
6,  1012,  without  being  permitted  to  return  to 
the  court  house  to  get  his  personal  property 
there,  and  at  midnight  was  spirited  away  by 
a  circuitous  route  to  Norfolk,  Virginia,  where 
he  was  imprisoned  all  night  and  all  of  the 
next  day  (Sunday).  Thence  he  was  taken, 
manacled,  without  being  supplied  with  food 
or  being  allowed  to  purchase  any,  and  de- 
livered under  the  unlawful  order  of  the 
district  court  to  the  custody  of  the  appel- 
lee, by  whom  he  has  ever  since  been  con- 
fined in  the  penitentiary  at  Atlanta,  ^ 
Georgia.  ^ 

*  Appellant,  the  petition  alleged,  is,  by  the* 
action  recited,  not  only  unlawfully  imprison- 
ed, but  by  the  refusal  to  certify  his  applica- 
tion, affidavit,  and  certificate  of  counsel  to  the 
senior  circuit  judge,  '*there  is  now  no  judge 
of  the  United  States  district  court  of  Dela- 
ware, and  no  one  there  authorized  to  pass  up- 
on his  motions  in  arrest  of  judgment  or  mo- 
tion for  a  new  trial,  or  competent  to  sit 
and  certify  to  the  exceptions  reserved  by 
him  to  the  many  errors  committed  by  said 
Judge  Bradford  during  his  trial,  or  to  per- 
mit him  to  have  the  same  reviewed  and 
set  aside  by  an  appellate  tribunal." 

A  writ  of  habeas  corpus  was  prayed,  to 
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the  end  that  appellant  be  discharged  or 
eauee  to  the  eontrary  be  ihown. 

The  writ  was  issued,  bat  upon  its  return 
and  hearing  appellant  was  remanded  to 
enstody. 

The  court,  as  grounds  for  its  decision, 
said:  ''The  real  question  in  this  case  is 
whether  or  not,  under  §  21  f  of  the  new 
Judicial  Code,  an  affidavit  such  as  pro- 
Tided  for  therein  can  be  filed  after  a  case 
has  been  tried"  and  verdict  rendered,  and 
the  attempt  is  to  disqualify  a  judge  from 
pronouncing  sentence.  The  oourt  pointed 
out  that  in  the  case  at  bar  there  was  also 
the  circumstance  that  the  case  had  been 
tried  and  the  rerdict  rendered  before  the 
Code  went  into  effect,  and  the  court  thought 
that  it  could  not  be  conceived  that  it  was 
the  purpose  of  Congress  to  apply  the  act 
to  such  a  situation,  the  section  itself  pro- 
viding that  the  affidavit  should  be  filed 
not  less  than  ten  days  before  the  beginning 
of  the  term  of  the  court,  or  good  cause 
shown  for  failure  to  file  within  that  time. 
The  court  said  further:  "It  would  require 
some  specific  language  in  this  act  to  satis* 
fy  me  that  Congress  intended  such  an  affi- 

^  davit  to  be  filed  at  the  stage  which  had 

2  been  reached  in  this  case/' 

•  *The  court,  however,  finally  oonduded  that 
the  action  of  the  district  court  of  Delaware 
"was  a  matter  for  review  by   the  circuit 

court  of  appeals  on  writ  of  error^  and 
was  "dearly  beyond  the  proper  scope  and 
use  of  the"  writ  of  habeas  corpus. 

The  assignments  of  error  attack  the 
action  of  the  district  court  for  error  (1) 
in  holding  that  S§  20  and  21  of  the  Judicial 
Code  did  not  apply  to  the  case  at  bar; 
(2)  in  holding  that  Judge  Bradford  had 
Jurisdiction  to  impose  the  imprisonment 
eomplained  of;  and  (3)  in  refusing  the 
writ  and  dismissing  the  petition.  But 
questions  are  raised  here  which  were  not 
presented  in  the  petition  in  the  court  be- 
low or  passed  on  by  that  court.  Section 
211  of  the  Criminal  Code  [36  Stat  at  L. 
1129,  chap.  321,  U.  S.  Oomp.  Stat  Supp. 
1911,   p.    1651]    (which   makes   it  a  crime 


to  deposit  obscene  books  ia  the  mails),! 
under  which  appellant  was  indicted*  is  at^g^ 
taoked  as  unconstitutional  because  (a)  it^ 
is  not  within  •the  constitutional  grant  of* 
legislative  power  to  Congress,  in  that  it 
does  not  confine  its  operation  to  depoeit- 
ing  matter  in  the  United  States  postoffice 
or  other  authorised  depositary  for  United 
States  mail;  (b)  it  does  not  inform  ap- 
pellant of  the  nature  of  the  accusation 
against  him  nor  describe  an  offense  with 
certainty;  (e)  it  ie  an  09  po9t  facto  law; 
(d)  appellant  was  deprived  of  his  liberty 
and  property  without  due  process  of  law. 
It  is  also  asserted  that  |  211  does  not 
create  an  offense  against  the  United  States. 

Appellant  however,  even  if,  in  the  absence 
of  all  proof  of  their  truth,  the  recitals  of  the 
petition  which  we  have  previously  stated  be 
accepted  for  the  purpose  of  this  proceeding 
only  as  true»  encounters  an  obstacle  to  a 
consideration  of  his  contentions  in  the  lim- 
itation upon  the  scope  of  a  writ  of  habeas 
corpus,  and  this  limitation  was  the  ultimate 
ground  of  the  dedsion  of  the  district  court 

The  writ  of  habeas  corpus  cannot  be 
made  to  perform  the  oflSce  of  a  writ  of 
error.  This  has  been  decided  many  times, 
and,  indeed,  was  the  ground  upon  which  a 
petition  of  appellant  for  habeas  corpus  to 
this  court,  before  his  trial,  was  decided. 
It  is  true,  as  we  have  said,  that  the  case 
had  not  then  been  tried,  but  the  principle 
is  as  applicable  and  determinative  after 
trial  as  before  trial.  This  was  decided  in 
one  of  the  cases  cited, — ^Re  Lincoln,  202  U. 
S.  178,  60  L.  ed.  984,  26  Sup.  Ct  Rep. 
602,  which  cited  other  cases  to  the  same 
effect.  Subsequent  eases  have  made  the 
principle  especially  pertinent  to  the  case 
at  bar.  Harlan  v.  McGourin,  218  U.  S. 
442,  64  L.  ed.  1101,  31  Sup.  Ct  Rep.  44, 
21  Ann.  Cas.  840,  was  an  appeal  from  a 
judgment  discharging  a  writ  of  habeas 
corpus  petitioned  for  after  conviction,  and 
it  was  held  that  the  writ  could  not  be  used 
for  the  purpose  of  proceedings  in  error,  but 
was  confined  to  a  determination  whether 
the   restraint  of  liberty   was   without   au- 


|"Sec  211.  Every  obscene,  lewd,  or  lasciv- 
ious, and  every  filthy  book,  pamphlet, 
.  .  .  is  hereby  declared  to  be  nonmail- 
able matter,  and  shall  not  be  conveyed  in 
the  mails  or  delivered  from  any  postoffice  or 
by  any  letter  carrier.  Whoever  shall  know- 
ingly deposit  or  cause  to  be  deposited  for 
mailing  or  delivery,  anything  declared  by 
this  section  to  m  nonmailable,  .  .  . 
shall  be  fined  not  more  than  $6,000,  or  im- 
prisoned not  more  than  five  years,  or  both." 
^  f'Sec  21.  Whenever  a  party  to  any  ac- 
tion or  proceeding,  civil  or  criminal,  shall 
make  and  file  an  affidavit  that  the  judge 
before  whom  the  action  or  proceeding  is  to 
be  tried  or  heard  has  a  personal  bias  or 
prejudice  dther  against  him  or  in  favor  of 
any  opposite  party  to  the  sui^  such  judge 


shall  proceed  no  further  therein,  but  an- 
other }udge  shall  be  designated  in  the  man- 
ner prescribed  in  the  section  last  preceding, 
or  chosen  in  the  manner  prescribed  in  §  23, 
to  hear  such  matter.  Every  such  affidavit 
shall  state  the  facts  and  the  reasons  for  the 
belief  that  such  bias  or  prejudice  exists, 
and  shall  be  filed  not  less  than  ten  days 
before  the  beginning  of  the  term  of  the 
court,  or  good  cause  shall  be  shown  for  the 
failure  to  file  it  within  such  time.  No  party 
shall  be  entitled  in  any  case  to  file  more 
than  one  such  affidavit;  and  no  such  affi- 
davit shall  be  filed  unless  accompanied  by 
a  certificate  of  counsel  of  record  that  such 
affidavit  and  application  are  made  in  ffood 
faith.  *-!:  • 
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tlioritj  of  law.    In  other  wordB,  m  M 

Mid,  "Upon  habeas  corpus  the  court  ezam- 

^inea  only  the  power  and  authority  of  the 

« court  to  act,  not  the  correctneae  of  ite 

•  coneluBionB.''  *Ee  Gregory,  219  U.  S.  210, 
60  L.  ed.  184,  81  Sup.  Ct  Bep.  143,  was  a 
writ  of  habeas  corpus  brought  after  con- 
Tiction,  and  we  said  that  we  wero  not  con- 
cerned with  the  question  whether  the  in- 
formation upon  which  the  petitioner  was 
prosecuted  and  convicted  was  sufficient  or 
whether  the  case  set  forth  in  an  agreed 
statement  of  facts  constituted  a  crim^-* 
that  is  to  say,  whether  the  court  prop- 
erly applied  the  law — ^if  it  be  found  that 
the  court  had  jurisdiction  to  try  the  issues 
and  to  render  judgment.  And  for  this 
many  cases  were  cited. 

The  principle  is  not  the  less  applicable 
because  the  law  which  was  the  foundation 
of  the  indictment  and  trial  is  asserted  to 
be  unconstitutional  or  uncertain  in  the  de- 
scription of  the  offense.  Those  questions, 
like  others,  the  court  is  invested  with  ju- 
risdiction to  try  If  raised,  and  its  decision 
can  be  reviewed,  like  its  decisions  upon 
other  questions,  by  writ  of  error.  The  prin- 
ciple of  the  cases  is  the  simple  one  that 
if  a  court  has  jurisdiction  of  the  case,  the 
writ  of  habeas  corpus  cannot  be  employed 
to  re-try  the  issues,  whether  of  law,  con- 
stitutional or  other,  or  of  fact. 

We  have  already  pointed  out  that  ap- 
pellant, before  his  trial,  petitioned  this 
court  in  habeas  corpus  and  that  his  peti- 
tion was  denied  on  the  ground  that  his 
proper  remedy  was  by  writ  of  error  after 
trial.  In  his  petition  he  charged  mistreat- 
ment by  the  prison  authorities,  the  taking 
of  his  papers  and  property  from  his  room 
and  from  the  express  office,  and,  that  al- 
though he  informed  the  United  States  at- 
torney, no  permission  was  granted  him  to 
examine  his  papers  for  his  defense.  He 
also  in  the  petition  attacked  the  indict- 
ment against  him  on  the  ground  that  it 
described  no  offense  against  the  laws  of 
the  United  States,  nor  an  offense  "against 
any  valid  law  of  the  United  States,  and 
afforded  no  justification  for  his  imprison- 
ment." The  petition  was  accompanied  by 
a  brief  which  presented  the  same  conten- 

Q  tions  as  those  now  presented,  though  less 

^  elaborately. 

*  *  Having  remitted  him  to  a  writ  of  error 
as  a  remedy,  it  would  be  a  contradiction 
of  the  ruling,  he  not  having  availed  him- 
self of  the  remedy,  to  permit  him  to  prose- 
cute habeas  corpus.  The  ground  of  the 
decision    was    that    there    was    an    orderly 


procedure  preseribed  by  law  for  him  to 
pursue;  in  other  words,  to  set  up  his  d^ 
fenses  «f  faot  and  law,  whether  they  a^ 
taclced  the  indietraeal  for  insufficient  or 
the  validity  of  the  law  under  which  it  waa 
found;  and,  if  the  deeisioa  waa  against 
him,  test  its  oorrectness  through  the  proper 
appellate  tribunals.  It  certainly  cannot 
be  said  that  the  district  court  of  Delaware 
did  not  have  juiisdiction  of  the  case,  in- 
cluding those  defenses,  or  that  its  ruling* 
could  not  have  been  reviewed  by  the  cir- 
cuit court  of  appeals  or  1^  this  court  by 
writ  of  error.  It  would  introduce  con* 
fusion  in  the  administration  of  justice  if 
the  defense  which  might  have  been  made 
in  an  action  could  be  reserved  as  grounds 
of  attack  upon  the  judgment  after  the  trial 
and  verdict. 
Order  diaeharging  writ  afl&rm^ 
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RAILROAD      COMMISSION      OF     THB 
STATB  OF  MISSISSIPPI  et  al.,  Appts^ 

V. 

LOUISVILLE  ft  KASHVILLB  RAILROAD 

COMPANY. 

OOUBTB  (I  885*)— APPBAI.  WaOU  ClBCUIT 
COUBT--JURISDICTION  BELOW— CKBTIFI- 
OATX. 

1.  The  lack  of  a  certificate  of  jurisdi^ 
tion  is  not  fatal  to  an  appeal  to  the  Fed;* 
eral  Supreme  Court  from  a  decree  ofacii^ 
cuit  court  which  necessarily  decided  con- 
stitutional questions  expressly  raised  ia 
the  bill. 

[Bd.  Note.— For  other  cases,  see  Conrti,  Centi 
Dig.  N  102B-1026,  im:    Dec  Dig.  I  SSS.*] 

C0UBT8  (i  385*)  —  Appeal  fboic  Circuiv 
OouBT— Scope  of  Review  —  Jubisdio- 
TION  Below. 

2.  The  issue  of  the  jurisdiction  of  a  Fed* 
eral  circuit  court,  whether  certified  or  noty 
is  open  on  an  appeal  to  the  Federal  So* 
preme  Court  from  a  decree  which  neces- 
sarily decided  constitutional  questiona 
raised  in  the  bilL 

[Bd.  Note.— For  other  cases,  see  Courts,  OeaU 
Dig.  H  876-881.  887;    Dec  Dig.  I  886.*] 

C0UBT8  (I  322*)— Pleading— AVBBMENTB 

AS   TO    COBPOBATE  CITIZENSHIP — SUFTI- 
CIENOY. 

3.  The  direct  averments  in  the  bill  as  to 
the  foreign  citizenship  of  the  corporate 
complainant  will  not  be  held  insufiicient  for 
jurisdictional  purposes  because  of  subse- 
quent allegations  from  which  doubt  or  in- 
consistency may  argumentatiyely  be  in* 
ferred,  where  such  statements,  eonstrued  ia 
connection  with  the  context,  hare  reference 
to  the  alleged  impairment  of  the  obliga- 
tion of  a  contract,  and  were  not  addressed 
to  the  subject  of  citizenship,  and  where  to 
hold  otherwise  would  do  violence  to  the 
very  object  of  the  bill,  which  was  to  pre- 
vent the  state  from  enforcing,  as  againsi 
the  corporation,  a  forfeiture  and  penalties 


•For  other  cases  see  same  topic  4  i  mttmbbi  in  Dec  A  Am.  Digs.  1907  to  datSb  A  Bflp'T  Indeses 
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admittedly  inapplicable  if  it  was  a  domestic 
corporation. 

[Ed.  Note.^For  other  cases,  se«  Courts,  Cent. 
Dig.  §9  876-8S1,  887 ;    Dec.  Dlff.  f  811*] 

[No.  903.] 

Submitted  May  13,  1912.    Decided  June  7, 

1912. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Mississippi  to  review  a  decree  enjoining 
the  enforcement  of  an  anti-removal  statute. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Claude  Clayton,  Assistant  Attor- 
ney General  of  Mississippi,  and  Messrs. 
Hannis  Taylor  and  WiUiam  D.  Ander- 
son for  appellants. 

Messrs.  Henry  Ii.  8tona»  Gregory  L. 
Smltb,  Marcellns  Green,  and  Gamer 
Wynn  Green  for  appellee. 

Mr.  Chief  Justice  l¥hlte  delivered  the 
opinion  of  the  court: 

This  case  is  before  us  on  a  motion  to 
IQ  dismiss  or  affirm.     The  confused  state  of 
Ijthe  record  requires,  in  order  to  make  clear 
*  the  considerations  which  control  us  ia Mis- 
posing  of  the  motion,  a  fuller  statement 
than  otherwise  would  be  necessary. 

On  August  5,  1908,  a  suit  in  equity  was 
oommenoed  in  the  chancery  court  of  Han- 
cock county,  Mississippi,  against  the  Louis- 
Tille  &  Nashville  Railroad  Company,  to 
compel  obedience  to  an  order  of  the  State 
Railroad  Commission  of  Mississippi,  re- 
quiring the  stoppage  of  certain  interstate 
trains  at  a  particular  place.  Upon  the 
ground  of  diversity  of  citizenship,  the  rail- 
road company  removed  the  cause  into  the 
appropriate  circuit  court  of  the  United 
States.  Thereupon  proceedings  were  com- 
menced in  the  chancery  court  of  Harrison 
county,  Mississippi,  against  the  railroad 
company,  to  enforce  an  act  of  the  legis- 
lature of  Mississippi,  approved  March  20, 
1908,  known  as  the  anti-removal  statute,  by 
perpetually  enjoining  the  company  from 
engaging  in  intrastate  commerce  within  the 
state  of  Mississippi,  and  by  subjecting  it 
to  large  pecuniary  penalties.  It  was  spe- 
cifically averred  in  the  bill  that  the  rail- 
road company  was  a  corporation  organised 
and  existing  under  the  laws  of  the  state 
of  Kentucky,  and  that  it  had  never  been 
incorporated  under  the  laws  of  Mississippi. 
This  case  was  then  commenced  on  behalf 
•f  the  railroad  company  in  the  court  below 
against  tiie  railroad  commission  and  vari- 
ooa  officials  of  the  state  of  Mississippi  to 
enjoin  the  commencement  of  any  other 
proceeding  than  that  pending  in  Harrison 
county,  having  for  its  object  the  enforce- 


ment of  the  forfeiture  and  penalty  pro- 
visions of  the  act  of  1908,  which  act  waa 
assailed  as  repugnant  to  the  commerce 
clause,  the  contract  clause,  and  to  sped* 
fied  provisions  of  the  14th  Amendment. 
The  chinoery  court  of  Harrison  county 
was  also  averred  to  be  without  jurisdic^ 
tion  of  the  suit  pending  before  it.  The 
complainant  railroad  company  was  alleged 
to  be  a  corporation  created  and  organized 
under  the  laws  of  Kentucky  and  a  citizen 
of  said  state,  having  its  principal  place  ^ 
of  business  at  Louisville,  Kentucky.  Thefe* 
defendants  were  alleged  to  •be  citizens  of? 
the  state  of  Mississippi.  It  was  further  al« 
leged  that  the  complainant,  as  a  corpora- 
tion, as  aforesaid,  owned  and  operated  as 
a  common  carrier  a  railroad  between  Cin« 
cinnati  and  New  Orleans,  passing  through 
various  counties  in  the  state  of  Mississippi, 
and  that  it  had  been  tor  more  than  twenty- 
five  years  engaged  in  the  operation  of  a 
portion  of  its  road  so  situated  in  Mis- 
sissippi. Evidently  for  the  purpose  of  lay- 
ing the  basis  for  a  claim  of  contract  right 
the  facts  concerning  the  construction  of 
the  road  operated  by  the  complainant  in 
the  state  of  Mississippi  were  stated  in 
substance  as  follows:  In  1866  the  legis- 
lature, of  Alabama  incorporated  what  was 
known  as  the  New  Orleans,  Mobile,  &  Chat- 
tanooga Railroad  Company,  and  authorized 
it  to  build  a  railroad  from  Mobile  to  New 
Orleans;  an  act  of  the  legislature  of  Mis- 
sissippi, passed  in  1867,  which  was  at- 
tached as  an  exhibit  to  the  bill,  authorized 
and  empowered  the  Alabama  corporation 
"to  exercise  and  enjoy  its  corporate  power 
and  franchise  in  the  state  of  Mississippi.** 
An  act  of  the  legislature  of  Louisiana 
authorized  the  same  corporation  to  con- 
struct its  road  from  the  Mississippi  state 
line  to  New  Orleans;  and  an  act  of  Con- 
gress approved  in  March,  1868,  empowered 
the  corporation  in  the  construction  of  its 
road  to  build  bridges  over  navigable  waters 
in  the  state  of  Mississippi.  There  were 
also  averments  of  the  placing  by  the  Ala- 
bama corporation  of  a  mortgage  upon  its 
property  and  the  subsequent  construction 
of  the  road  from  Mobile  to  New  Orleans; 
a  change  of  the  name  of  the  railroad  by 
the  legislature  of  Alabama  to  the  name  of 
the  New  Orleans,  Mobile,  &  Texas  Rail- 
road; default  in  the  payment  of  bonds; 
a  foreclosure  sale;  the  incorporation  <^ 
the  purchasers  by  the  name  of  the  New 
Orleans,  Mobile,  &  Texas  Railroad  Com- 
pany, as  reorganized.  It  was  then  specific 
ally  alleged  that  said  company  "thereafter, 
on  October  6,  1881,  sold  and  conveyed  all^ 
of  its  property  and  franchises  of  every  |! 
kind  and* description  except  the  franchise* 
to  be  and  exist  as  a  corporation,  to  com- 
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plaiiuuii»  wlio  lias  erer  since  owned  said 
railroad  and  operated  it  as  a  common  car- 
rier of  interstate  and  intrastate  freight  and 
passengers  as  aforesaid." 

Proceedings  contained  in  the  transcript, 
to  which  we  shall  hereafter  haye  occasion 
to  refer,  as  well  as  the  index  to  the  tran- 
script as  filed,  eontained  in  the  printed 
transcript,  establish  that  a  demurrer  was 
filed  to  the  bill  of  complaint,  which  is 
not  in  the  printed  record,  and  we  do  not 
therefore  refer  to  the  same.  Nearly  three 
years  after  the  filing  of  the  bill  what  was 
styled  "partial  demurrer  to  original  bill" 
was  filed  in  the  cause.  This  demurrer 
charged,  first,  that  the  court  was  without 
jurisdiction,  because  on  the  face  of  the 
bill  it  was  shown  "that  the  complainant, 
the  Louisville  &  Nashville  Railroad  Com- 
pany, is  a  Mississippi  corporation,  and 
that  the  defendants  are  also  citizens  of 
Mississippi,  and  that  therefore  there  is 
no  diversity  of  citizenship  between  the 
parties  to  give  the  court  jurisdiction  of 
the  cause."  This  claim  was  solely  at- 
tempted to  be  supported  by  argumentative 
statements  in  the  demurrer  as  to  the  effect 
of  the  averments  in  the  bill  concerning  the 
history  of  the  portion  of  the  road  in 
Mississippi,  its  construction  by  an  Alabama 
corporation,  the  legal  effect  of  the  Mis- 
sissippi act  of  1867,  authorizing  the  Ala- 
bama corporation  to  build  a  road  in  Mis- 
sissippi, and  the  supposed  operation  of  an 
act  of  the  legislature  of  Mississippi  of  1882 
upon  the  purchase  of  the  road  built  in 
that  state,  following  the  foreclosure,  which, 
it  was  averred,  took  place  in  1883,  after 
the  passage  of  the  act  of  1882,  instead  of 
in  October,  1881,  as  averred  in  the  bill. 
As  an  additional  and  independent  ground 
of  demurrer,  it  was  claimed  that  the  suit 
should  be  dismissed  because  "at  the  time 
the  suit  in  the  case  of  Btate  v.  Louisville 
ft  N.  R.  Go.  was  filed  in  the  chancery 
court  of  Hancock  county,  Mississippi,  there 
9  was  no  Federal  question  on  the  face  of 
g  the  bill  which  authorized  its  removal  under 
•  the  Constitution  and  laws  of  the  United 
States,  and  said  suit  is  made  an  exhibit 
to  this  demurrer  for  the  purpose  of  con- 
sidering the  same." 

On  the  day  the  "partial  demurrer"  was 
filed  an  answer  was  filed,  which  was  di- 
vided into  numbered  paragraphs  correspond- 
ing to  the  numbered  paragraphs  of  the 
bill.  The  citizenship  of  the  plaintiff  was 
neither  admitted  nor  denied,  and  we  think 
it  suffices  from  the  view  we  take  of  the  case 
to  say  that  the  answer,  in  one  mode  or 
another,  dealt  mainly  with  the  averments 
of  the  bill  respecting  the  history  of  the 
organization  of  the  New  Orleans,  Mobile, 
ft  Chattanooga  Railroad  Company,  the  con- 


stmctioii  of  tho  road  in  Mississippi,  tbo 
sale  under  foreclosure,  the  purchase,  etc* 
A  few  days  afterwards  a  general  replica- 
tion was  filed,  and  on  the  same  day  a 
stipulation  was  entered  into  between  coun- 
sel in  the  first  paragraph  of  which  it  was 
provided  as  follows: 

"That  this  cause  may  be  submitted  and 
heard  at  the  May  term,  1911,  of  said  court 
at  Jackson,  and  that  the  time  for  taking 
proof  under  the  rules  is  waived,  and  that 
said  cause  may  be  heard  on  the  original 
bill,  partial  demurrer,  and  partial  demurrer 
and  replication  by  the  court,  and  that  set* 
ting  the  cause  for  hearing  under  this  agree- 
ment shall  not  operate  to  admit  the  allega- 
tions of  the  answer." 

The  foregoing  was  followed,  in  the  nexl 
paragraph  of  the  stipulation,  by  a  pro- 
vision for  a  hearing  of  the  cause  "upoa 
the  bill  and  answer  and  replication  upoB 
the  testimony  theretofore  taken  by  afll- 
davits  .  .  .  and  any  other  evidence 
that  may  be  offered  orally  by  either  side 
on  the  hearing,"  and  various  specified  print- 
ed charters  and  statutes  which  were  enu- 
merated and  which  ooncerned  facts  alleged 
in  the  bill  and  answer  were  stipulated  to 
be  admitted  in  evidence. 

While  it  is  certain  that  on  or  before 
October  24,  1911,  the  court  entered  a  final 
deeree  in  favor  of  the  complainant,  per-^ 
netually  enjoining  the  enforcement  of  the|r 
nCississippi  statute  eomplained  of,  the  exact* 
form  of  that  decree  is  not  disclosed,  for 
although  there  is  a  paper  in  the  record 
which  in  one  aspect  apparently  states  tho 
terms  of  the  decree,  in  another  aspect  it 
is  uncertain  whether  the  paper  referred  to 
is  anything  but  a  motion  made  by  ths 
defendants  for  the  modification  of  the  de- 
cree. Be  this  as  it  may,  the  record  leaves 
no  doubt  that  on  October  28,  on  the  motion 
of  the  defendants,  a  new  and  changed  form 
of  final  decree  was  entered,  which  was 
deemed  to  conform  to  the  stipulation  for 
submission.  In  this  new  decree  it  was  first 
recited  that  the  case  had  been  submitted 
to  and  considered  by  the  court  primarily 
upon  the  partial  demurrer,  and  that,  on 
such  demurrer  being  overruled,  the  defend- 
ant had  elected  to  stand  thereon,  and  had 
not  excepted  to  the  final  decree  on  the 
merits.  There  was  a  recital  in  the  con- 
cluding paragraph  of  the  decree  that  a 
direct  appeal  to  this  court  was  allowed, 
notwithstanding  the  objection  of  the  com- 
plainant. 

In  the  printed  transcript  there  is  a  paper 
styled  "Specifications  of  Error,"  which  is 
undated  and  uncertified,  but  which  we  will 
assume  was  filed  at  the  time  the  appeal 
was  allowed.  This  paper  is  confined  to  a 
reiteration  of  the  contentions  as  to  want 
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«f  jurisdiction  of  the  court  Mow  as  stated 
in  the  partial  demurrer,  adding  the  fol- 
lowing: 

"And  because  the  bill  shows  on  its  face 
that  the  Federal  court  is  without  jurisdic- 
tion,  and  could  not  hear  and  determine 
the  issues  raised  by  the  said  bill  of  com- 
plaint because  the  Louisville  &  Nashville 
Bailroad  is  a  Mississippi  corporation,  and 
the  act  of  1908,  which  prevents  the  re- 
moval of  causes  of  foreign  corporations  to 
the  Federal  court,  had  no  reference  and 
application  to  the  said  Louisville  &  Nash- 
ville Railroad  Company,  which  is  a  do- 
mestic corporation;  and  because  the  act 
of  1908,  referred  to  in  said  bill  of  com- 
plaint, enacted  by  the  Mississippi  l^isla- 
^ture,  is  unconstitutional  and  void,  and  in 
g  contravention  of  the  Federal  Constitution." 
•  *The  appellee  moves  to  dismiss  or  affirm, 
and  in  the  brief  of  counsel  the  ground  for 
the  motion  to  dismiss  is  thus  stated: 

"The  appeal  in  this  case  should  be  dis- 
missed because  the  jurisdiction  of  the  cir- 
cuit court  is  the  sole  question  raised,  and 
such  question  has  not  been  certified  by  the 
circuit  court  to  this  court." 

The  appellants,  while  concurring  that 
jurisdiction  is  the  sole  question  involved, 
insist  that  that  question  is  adequately  pre- 
sented by  the  action  of  the  court,  or  suf- 
ficiently appears  upon  the  face  of  the 
record,  to  give  power  to  review,  and,  meet- 
ing the  motion  to  affirm,  it  is  insisted  that 
the  court  below  erred  in  holding  that  there 
was  a  sufficient  averment  of  diversity  of 
citizenship  in  the  bill  to  give  jurisdiction 
as  a  Federal  court,  and  that  even  if  this 
were  not  the  case,  the  court  erred  in  tak- 
ing jurisdiction  because  the  subject-matter 
of  the  controversy,  prior  to  the  institution 
of  the  suit  below,  as  show  by  the  bill,  was 
involved  in  and  pending  before  a  state 
court  as  the  result  of  the  action  brought 
against  the  railroad  company  to  enforce 
the  Mississippi  statute.  The  appellee, 
replying  to  these  contentions,  and  reiterat- 
ing that  the  jurisdictional  question  was  the 
sole  question  presented,  yet  proceeds  to 
urge  that  even  if  the  view  be  taken  that 
the  court  below  was  wrong  in  deciding  that 
adequate  diversity  of  citizenship  was  al- 
leged, nevertheless  the  judgment  should  be 
affirmed  because  of  the  existence  of  the 
constitutional  question  concerning  the  re- 
pugnancy of  the  Mississippi  statute  to  the 
Constitution  of  the  United  States,  as  to 
which  the  decision  of  the  court  was  clearly 
right  and  not  objected  to.  It  becomes  at 
onoe  apparent  when  the  contentions  of  the 
parties  are  thus  summed  up  that  the  propo- 
sitions urged  on  both  sides  are  conflicting 
and  irreconcilable  one  with  the  other,  since 
both  in  effect  insist  that  the  sole  question 


on  which  the  direct  appeal  may  rest  is  one  a 
of  jurisdiction,  and  yet,  at  the  same  time,|j 
urge  that  the* jurisdictional  question  is  not* 
the  sole  question  because  of  the  existence 
of  one  involving  the  construction  of  the 
Constitution  of  the  United  States.  This 
is  so  obviously  true  as  to  the  position 
taken  by  the  appellee  as  to  need  only  state- 
ment. That  it  is  also  true  as  to  the  posi- 
tion of  the  appellants  is  demonstrated  by 
observing  that  it  has  long  since  been  set- 
tled that  a  mere  conflict  between  courts 
concerning  the  right  to  adjudicate  upon  a 
particular  subject-matter  growing  out  of  a 
priority  of  jurisdiction  in  another  forum 
involves  a  question  of  comity,  which  there 
would  be  no  right  to  consider  if  the  direct 
appeal  involved  solely  a  question  of  juris- 
diction. Courtney  v.  Pradt,  106  U.  S.  89, 
91,  49  L.  ed.  398,  399,  26  Sup.  Ct.  Hep. 
208,  and  cases  cited. 

The  confusion  in  the  contentions  of  the 
parties  which  thus  appears,  in  our  opinion 
will  be  dispelled  and  the  questions  for  de- 
cision be  made  apparent  by  a  consideration 
of  the  statement  heretofore  made.  From 
that  statement  we  think  there  is  no  real 
room  for  controversy:  First.  That  the 
court  below,  in  taking  jurisdiction  of  the 
cause  and  deciding  it  notwithstanding  the 
partial  demurrer,  maintained  its  power  and 
jurisdiction  as  a  Federal  court.  Second. 
That  in  rendering  a  decree  on  the  merits, 
the  court  necessarily  decided  the  question 
or  questions  under  the  Constitution  ex- 
pressly alleged  in  the  bill.  This  conclusion 
dispenses  with  the  necessity  of  considering 
the  question  of  certificate  as  to  jurisdic- 
tion, since  the  issue  on  that  subject, 
whether  certified  or  not,  is  open,  in  view 
of  the  constitutional  questions  raised  in 
the  bill.  Chappell  t.  United  States,  160 
U.  S.  499,  509,  40  L.  ed.  510,  613,  16  Sup. 
Ct.  Rep.  397. 

While  logically  this  view  would  adversely 
dispose  of  the  motion  to  dismiss,  it  would 
undoubtedly,  as  a  general  proposition,  re- 
quire the  granting  of  the  motion  to  affirm 
without  passing  upon  the  question  of  diver- 
sity of  citizenship;  since,  from  the  state- 
ment we  have  made  of  the  case,  it  ap- 
pears that  the  correctness  of  the  decision  ^ 
below  as  to  the  constitutioncd  question  JJ 
was  in  effect  conceded.  Wls^think,  however,* 
there  is  room  for  concluding  that  the  argu- 
ment on  behalf  of  the  appellants,  upon  the 
theory  that  it  is  justified  by  the  record, 
proceeds  upon  the  hypothesis  that  if  there 
was  no  diversity  of  citizenship,  the  statute 
assailed  in  the  bill  was  on  its  face  so 
plainly  inapplicable  to  the  situation  as  to 
cause  the  assertion  of  its  repugnancy  to 
the  Constitution  to  be  unsubstantial  and 
frivolous,  and  therefore   insufficient  to  af- 
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ford  a  basis  either  for  jurisdiction  in  the 
court  below  or  to  warrant  an  affirmance  by 
this  court  of  the  decree  which  was  made 
below.  As  even  although  the  premise  upon 
which  this  proposition  rests  be  not  con- 
ceded, the  demonstration  of  its  unsound- 
ness would  require  a  consideration  of  the 
subject  of  diversity  of  citizenship  and  the 
relation  of  that  subject  to  the  assault  made 
by  the  bill  upon  the  statute,  to  avoid  un- 
necessary analysis  we  come  at  once  to 
consider  the  sufficiency  of  the  averments 
of  the  bill  as  to  the  diverse  citizenship  of 
the  complainant. 

The  whole  argument  as  to  the  citizen- 
ship of  the  complainant  turns  not  upon  an 
express  denial  by  the  appellants  in  any 
form  of  the  Kentucky  citizenship  of  com- 
plainant directly  alleged  in  the  bill,  but 
upon  an  insistence  that  the  express  aver- 
ment upon  that  subject  is  so  qualified  by 
the  subsequent  allegations  recounting  the 
history  of  the  road  in  Mississippi  as  at 
least  to  engender  doubt  sufficient  to  de- 
stroy the  effect  of  such  positive  averment. 
No  statement  in  the  bill  directly  and  ex- 
pressly giving  rise  to  such  result  is  relied 
upon,  but  the  whole  contention  is  that  by 
inference  or  subtle  analysis  of  various  para- 
graphs of  the  bill  it  must  follow  that  the 
result  above  stated  arises.  Without,  how- 
ever, undertaking  to  re-state  the  passages 
in  the  bill  relied  upon,  or  to  follow  the 
forms  of  statement  by  which  the  result 
claimed  to  arise  from  the  bill  is  sought 
to  be  demonstrated,  we  content  ourselves 
with  saying  that  we  think  the  conclusion 
^deduced  from  them  is  unwarranted,  for  the 
00 following  reasons:  (a)  Because  the  pas- 
•  sages  *in  the  bill  relied  upon  to  create  the 
doubt  or  inconsistency,  when  construed  in 
connection  with  the  context,  had  reference 
to  the  alleged  impairment  of  the  obligation 
of  a  contract,  and  were  not  addressed  to 
the  subject  of  citizenship;  (b)  Because  it 
would  do  violence  to  the  very  purpose  of 
the  bill  to  attribute  to  it  the  self -destruct- 
ive effect  which  would  result  from  uphold- 
ing the  contention  insisted  upon,  especially 
in  view  of  the  nature  and  character  of  the 
litigation  and  the  relation  of  the  parties 
to  the  subject-matter  in  controversy.  We 
say  this  because  the  very  object  of  the  bill 
was  to  prevent  the  state  from  enforcing 
against  the  company,  as  a  foreign  corpora- 
tion owning  and  operating  the  road  in 
Mississippi,  a  forfeiture  and  penalties 
which  it  is  admitted  would  not  have  been 
applicable  to  the  corporation  if  it  was  a 
domestic  corporation  of  Mississippi.  Noth- 
ing could  make  the  conditions  stated  clear- 
er than  to  recall  the  argument,  heretofore 
adversely  disposed  of,  which  was  pressed 
upon  our  attention  by  counsel  for  appel-' 


lanta,  to  demonstrate  that  the  court  erred 
in  exeHSng  jurisdiction  because  of  the  pen- 
dency of  the  suit  in  the  state  court,  brought 
by  the  state  of  Mississippi,  wherein  it  was 
expressly  averred  that  the  railroad  com- 
pany was  a  corporation  of  the  state  of 
Kentucky,  and  that  it  had  never  been  in- 
corporated in  the  state  of  Mississippi. 

From  these  considerations  it  results  that 
the  judgment  below  must  be  and  it  is  af- 
firmed* 


(W  U.  8.  243.) 
EL  J.  DARNELL   (Incorporated),  PIff.  in 

Err., 
▼. 

ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY and  Yazoo  t  Mississippi  Valley 
Railroad  Company. 

CouBTs  (i  385*)— Appeal  fbom  Gibcuit 

COUBT— JUBISDICnON    BSLOW. 

The  dismissal  by  a  Federal  circuit  court 
of  an  action  brought  by  a  domestic  corpora- 
tion to  recover  from  nonresident  railway 
cooapanies  the  excess  over  a  reasonable 
freight  rate  exacted  by  them  because  the 
declaration  contained  no  averment  that  the 
Interstate  Commerce  Commission  had  sus- 
tained plaintiff's  right  to  reparation  does 
not  present  a  question  of  the  jurisdiction 
of  that  court  as  a  Federal  court,  so  as  to 
sustain  a  direct  appeal  to  the  Supreme 
Court,  since  precisely  the  same  question 
would  have  arisen  for  decision  had  the  suit 
been  pending  in  a  state  court  of  general 
authority,  having  jurisdiction  over  the  de- 
fendants. 

[Bd.  Note.— For  other  cases,  see  Courts.  Cent 
Die  §1  1022-1026.  1081;    Dec  Dig.  9  885.*] 

[No.  887.] 

Submitted  April  1,  1912.    Decided  June  7^ 

1912. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Tennessee  to  review  a  judgment  dismiss- 
ing, for  want  of  jurisdiction,  an  action 
brought  by  a  domestic  corporation  to  re- 
cover from  nonresident  railway  companies 
the  excess  over  a  reasonable  freight  rate 
exacted  by  them.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  on  demurrer,  190 
Fed.  656. 

Messrs.  William  A.  Percy  and  Allen 
Hughes  for  plaintiff  in  error. 

Messrs.  Charles  N.  Bnrch,  Blewet* 
Ijee,  and  H.  D.  Minor  for  defendants  ia 
error. 


CI 


*  Memorandum  opinion  by  direction  of  the  * 
court.    By  Mr.  Chief  Justice  "White: 
On  motion  to  dismiss:     Plaintiff  in  ei^ 
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ror,  a  Tennessee  corporation,  was  the  plain- 
tiff below.  One  of  the  defendants  is  an  Il- 
linois and  the  other  a  Mississippi  corpora- 
tion. The  action  was  commenced  on  June 
24,  1011,  to  recover  the  excess  over  a  rea- 
sonable rate  exacted  by  the  defendants  from 
the  plaintiff  for  the  carriage  of  hard-wood 
lumber,  such  excess  being  alleged  to  be  2 
cents  per  hundred  pounds  on  more  than 
thirty-five  million  pounds  of  such  lumber 
shipped  by  plaintiff  between  January  20, 
1905,  and  August  1,  1908.  It  was  averred 
that  the  excess  of  the  rate  exacted  over 
what  would  have  been  a  reasonable  rate  to 
the  extent  claimed  had  been  determined  by 
the  Interstate  Commerce  Commission  in  a 
proceeding  before  that  body  by  shippers  of 
faard-wood  lumber  other  than  the  plaintiff, 
«nd  that  in  consequence  of  the  order  of 
the  Commission,  made  in  the  proceeding  re- 
ferred to,  a  reasonable  rate  had  been  made 
«ffective  by  the  defendants  on  August  1, 
1908.  A  demurrer  of  both  the  defendants 
was  sustained,  for  the  reason  that  the  dec- 
laration failed  to  allege  that  plaintiff  had 
made  application  for  reparation  to  the  In- 
terstate Commerce  Commission,  and  that 
this  right  to  reparation  nad  been  sustained 
by  that  body.  The  plaintiff  declining  to 
plead  further,  a  judgment  of  dismissal  was 
«ntered.  Thereafter  the  court  filed  a  cer- 
tificate to  the  effect  that  the  cause  had 
been  dismissed  solely  upon  the  ground  of 
want  of  jurisdiction.  This  direct  writ  of 
error  was  then  sued  out. 

The  motion  to  dismiss  must  prevail.  As 
■tated  in  the  certificate  of  the  court  be- 
low, the  order  of  dismissal  was  "based 
solely  on  the  ground  that  the  declaration 
.  .  .  discloses  the  infraction  of  no  right 
arising  under  or  out  of  the  Federal  laws  or 
^Constitution,  of  which  this  court  now  has 
^jurisdiction."  It  is  plain,  from  the  record, 
**  that* this  was  but  the  equivalent  of  saying 
that  the  declaration  did  not  state  a  cause 
of  action  because  of  the  failure  to  allege 
the  existence  of  a  supposed  condition  prece- 
dent to  recovery  in  a  court  of  law;  viz., 
a  finding  by  the  Interstate  Commerce  Com- 
mission that  a  right  to  reparation  was  pos- 
sessed by  the  plaintiff.  But  the  right  to 
take  cognizance  of  a  claim  based  upon  an 
award  of  reparation  made  by  the  Commis- 
sion is  not  confined  solely  to  an  appropri- 
ate circuit  court  of  the  United  States,  but 
IS  equally  possessed  by  state  courts  hav- 
ing general  jurisdiction.  See  amendment 
io  S  16  of  the  act  to  regulate  commerce, 
resulting  from  the  act  of  June  18,  1910 
(chap.  309,  36  Stat,  at  L.  554).  Under 
these  circumstances  it  is  clear  that  the 
•question  of  whether  the  plaintiff  was  en- 
titled to  the  relief  prayed,  in  the  absence 
<A  an  averment  of  previous  action  by  the 


Interstate  Commerce  Comtnission»  involved 
merely  the  determination  of  whether  there 
was  a  cause  of  action  stated;  and  hence, 
that  under  these  circumstances  this  issue 
did  not  call  in  question  the  jurisdiction  of 
the  court  below  as  a  Federal  court  becomes 
equally  clear  when  it  is  considered  that 
exactly  the  same  question  concerning  the 
sufficiency  of  the  averments  to  justify  af- 
fording relief  would  have  arisen  for  de- 
cision had  the  suit  been  pending  in  a  state 
court  of  general  authority  having  jurisdic^ 
tion  over  the  person.  When  the  contro- 
versy comes  to  be  rightly  understood,  it  is 
obvious  that  its  determination  was  within 
the  scope  of  the  jurisdiction  of  the  court 
below,  and  that  its  decision  on  the  issue 
presented  is  susceptible  of  being  reviewed 
in  the  regular  course  of  judicial  proceeding; 
and  does  not  come  within  the  purview  of 
the  authority  to  directly  review  in  certain 
cases,  conferred  upon  this  court  by  the  act 
of  1891.  [26  SUt  at  L.  826,  chap.  617« 
U.  S.  Comp.  Stat.  1901,  p.  488].  Baehe 
V.  Hunt,  193  U.  S.  623,  48  L.  ed.  774,  24 
Sup.  Ct.  Rep.  547;  Fore  River  Shipbuilding 
Co.  V.  Hagg,  219  U.  S.  176,  66  L.  ed.  163, 
31  Sup.  Ct.  Rep.  185;  United  States  v.  Con- 
gress Constr.  Co.  222  U.  S.  199,  56  L.  ed. 
163.  32  Sup.  Ct  Rep.  44. 
Writ  of  error  dismissed. 
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UNITED  STATES  OP  AMERICA,  the  In* 
terstate  Commerce  Commission,  the  Cin- 
cinnati, Hamilton,  &  Dayton  Railway 
Company,  et  al..  Appellees. 

COMMEBGE   (§  92*)— JUBISDICnON  OF  COM- 

MEBCE  CouBT— Negative  Action  of  Ih- 

TEBSTATE   COMMEBCE   COHHISSION. 

The  jurisdiction  of  the  commerce  court 
under  the  Judicial  Code  of  March  3,  1911 
(36  Stat,  at  L.  1148,  chap.  231,  U.  S.  Comn, 
Stat.  Supp.  1911,  p.  216),  S  207,  of  "cases 
brought  to  enjoin,  set  aside,  annul,  or  su^ 
pend,  in  whole  or  in  part,  any  order  of  the 
Interstate  Commerce  Commission,"  em- 
braces only  complaints  of  affirmative  action 
by  the  Commission,  and  does  not  confer 
the  power  to  redress  a  complaint  based  sole- 
ly upon  the  refusal  of  the  Commission  to 
award  the  relief  asked  by  a  shipper  against 
demurrage  regulations,  upon  tne  ground 
that  the  Federal  statutes  gave  no  right  to 
the  relief  claimed. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  5  142 ;    Dec.  Dig.  (  92.*] 

[No.  780.1 

Argued  January  11  and  12,  1912.  Decided 

June  7,  1912. 

APPEAL  from  the  United  States  Com* 
merce  Court  to  review  a  decree  dismiss* 


•For  other  oases  see  same  topic  ft  8  ziUMBBs  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ing  on  tli«  merits  the  petition  of  a  shipper, 
based  upon  the  refusal  of  the  Interstate 
Commerce  Commission  to  enjoin  the  en- 
forcement of  certain  demurrage  regulations. 
Reversed  and  remanded  with  directions  to 
dismiss  the  petition  for  want  of  jurisdic- 
tion. 

See  same  case  below,  188  Fed.  221. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Warrington  for  appel- 
lant. 

Assistant  Attorney  General  Denlson  and 
Mr.  Blackburn  Esterline,  Special  Assistant 
to  the  Attorney  General,  for  the  United 
States. 

Mr.  P.  J.  Farrell  for  the  Interstate 
Conunerce  Commission. 

Mr.  Edward  Barton  for  the  Cincinnati, 
Hamilton,  &  Dayton  Railway  Company 
2  et  al. 

•  *Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

Having  three  manufacturing  plants,  one 
at  Ivorydale,  Ohio,  a  second  at  Port  Ivory, 
New  York,  and  a  third  at  Kansas  City, 
Kansas,  in  which  they  carried  on  the 
business  of  refining  cottonseed  and  other 
j^oils  and  of  manufacturing  soap  and  oth- 
JOer  products  from  grease  and  oil,  the  Proc- 

•  ter  &*  Gamble  Company,  to  facilitate  the 
transportation  to  their  factories  of  the 
substances  required  for  their  operatioi^  and 
of  shipping  out  the  finished  products,  be- 
came the  owner  of  about  five  hundred  rail- 
road tank  cars.  The  cars  were  exclusively 
devoted  to  the  business  of  the  company  in 
the  following  manner:  On  the  property  of 
the  company  in  the  yards  about  their  fac- 
tories there  were  railroad  tracks  belonging 
to  the  company  which  served  for  holding 
empty  or  loaded  cars,  the  cars  thus  situated 
being  held  for  storage  and  for  movement 
from  place  to  place,  as  business  required. 
At  each  of  the  factories  there  was  also  an 
interchange  track  connected  with  the  tracks 
in  the  yards  and  with  the  tracks  of  the 
railroad  company  or  companies  through 
whom  the  business  of  shipping  in  interstate 
commerce  to  and  from  the  factories  was 
carried  on.  The  movement  of  cars  to  the 
interchange  tracks  for  outward  shipment 
and  from  the  interchange  tracks  when  they 
were  left  there  by  railroad  companies  was 
at  two  of  the  factories  carried  on  by  the 
company  through  its  own  employees  and 
motive  power.  At  the  other  one  this  work 
was  done  by  a  railroad  company,  who  made 
an  independent  and  special  charge  for  the 
service.  The  transportation  of  the  private 
tank  cars  of  the  corporation  by  the  rail- 
road companies  was  governed  by  estab- 
lished rules,  and  the  price  paid  to  the  rail- 
roads for  transporting  the  commodities  of 


the  company  in  its  private  ears  was  the 
regular  price  fixed  for  such  commodities  in 
the  established  tariffs.  The  railroads,  how- 
ever, paid  to  the  company  for  the  use  of 
its  private  cars  a  fixed  sum  per  mile,  this 
payment  being  also  stated  in  the  regular 
established  tariffs  in  compliance  with  law. 
A  portion  of  the  carrier's  rule  (rule  29), 
relating  to  the  subject  of  compensation 
for  hauling  such  private  tank  cars,  is  in 
the  margin.t  oo 

*In  1910,  among  others,  the  railroads  en-? 
gaged  in  transporting  tank  cars  from  the 
plants  of  the  Procter  &  Gamble  Company 
adopted  a  system  of  rules  governing  the 
payment  of  demurrage  by  shippers.  The 
provisions  of  these  rules  pertinent  to  this 
case  are  excerpted  in  the  margin.! 


fRule  29.  (Sec.  1.)  In  providing  ratings 
in  this  classification  for  articles  in  tank 
cars,  the  carriers  whose  tariffs  are  governed 
by  this  classification  do  not  assume  any 
obligation  to  furnish  tank  cars  in  cases 
where  they  do  not  own  or  have  not  made 
arrangements  for  supplying  such  equipment. 
When  tank  cars  are  furnished  by  shippers 
or  owners,  mileage  at  the  rate  of  three  quar- 
ters (i)  of  one  cent  per  mile  will  be  allowed 
for  the  use  of  such  tank  cars,  loaded  or 
empty,  provided  the  cars  are  properly 
equipped.  No  mileage  will  be  allowed  on 
cars  switched  at  terminals  nor  for  move- 
ment of  cars  under  empty  freight-car  tariffs. 

t  Rule  1. 
Cars  Subject  to  Rules. 
Cars  held  for  or  by  consignors  or  consign- 
ees for  loading,  unloading,  forwarding  di- 
rections, or  for  any  other  purpose,  aro  sub- 
ject to  these  demurrage  rules,  except  as 
follows : 

(a)  Cars  loaded  with  live  stock. 

(b)  Empty  cars  placed  for  loading  coal 
at  mines  or  mine  sidings,  or  coke  at  coke 
ovens. 

(c)  Empty  private  cars  stored  on  carri- 
er's or  private  tracks,  provided  such  cars 
have  not  been  placed  or  tendered  for  loading 
on  the  order  of  a  shipper. 

Note. — Private  cars  while  in  railroad 
service,  whether  on  carrier's  or  private 
tracks,  are  subject  to  these  demurrage  rules 
to  the  same  extent  as  cars  of  railroad  own- 
ership. 

(Empty  private  cars  are  in  railroad  serv* 
ice  from  the  time  they  are  placed  by  the 
carriers  for  loading  or  tendered  for  loading 
on  the  orders  of  a  shipper.  Private  cars  un- 
der lading  are  in  railroad  service  until  the 
lading  is  removed  and  cars  are  regularly 
released.  Cars  which  belong  to  an  industry 
performing  its  own  switching  service  are  in 
railroad  service  from  the  time  they  are 
placed  by  the  industry  upon  designated  in- 
terchange tracks  and  thereby  tendered  to 
the  carrier  for  movement.  If  such  cars  are 
subsequently  returned  empty,  they  are  out 
of  service  when  withdrawn  by  the  industry 
from   the   interchange;    if   returned  under 
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The  rules  in  question  were  prepared  by  a 
committee  of  the  National  Association  of 
I,  Railroad    Commissioners,    composed    of    a 
g  representative   from   each   state    having   a 
•^railroad  commission  and  a  member  of  the 
Interstate  Commerce  Commission,  and  were 
adopted  in  convention  by  the  National  As- 
sociation, and  were  subsequently  approved 
by   the   Interstate   Commerce   Commission, 
although   putting  them  in   force   was  not 
imperatively  prescribed  by  that  body. 

The  Procter  ft  Gamble  Company,  dissat- 
isfied with  the  regulations  concerning  de- 
murrage, in  so  far  as  they  imposed  in  cer- 
tain respects  charges  upon  its  tank  cars, 
filed  a  complaint  with  the  Interstate  Com- 
merce Commission,  charging  the  rules  to 
be  repugnant  to  the  act  to  regulate  com- 
merce because  unjust  and  oppressive,  and 
because  to  enforce  them  would  create  pref- 
erences and  discriminations  forbidden  by 
the  act.  After  hearing,  the  Commission 
made  a  report  declaring  that  the  rules 
complained  of  were  in  no  sense  in  conflict 
with  the  act  to  regulate  commerce,  and  on 
the  contrary  conformed  to  that  act,  and 
tended  to  prevent  and  repress  unlawful 
preferences  and  discriminations.  An  award 
of  relief  was  therefore  denied.  In  Febru- 
ary, 1911,  the  Procter  ft  Gamble  Company 
filed  a  petition  in  the  commerce  court  of 
the  United  States,  making  defendants  the 
United  States,  the  Interstate  Commerce 
Commission,  and  the  railroads  who  had 
been  complained  of  in  the  proceeding  be- 
fore the  Commission.  The  petition  recited 
the  facts  stated  above  as  to  the  character 
of  the  business  of  the  petitioner,  the  own- 
ership of  tank  cars,  etc.,  the  establishment 
of  the  rules  for  demurrage,  their  repug- 
nancy to  the  act  to  regulate  commerce,  the 
injury  which  had  resulted  from  being  com- 
pelled to  pay  the  charges  for  demurrage  in 
accordance  with  the  rules,  the  application 


made  to  the  Commission,  and  tlM  zefnsal 
of  that  body  to  award  relief.    The  concep* 
tion  upon  which  the  petition  was  based  is 
shown    in    the    excerpt    in    the    margin,taB 
wherein  it  was  also  charged  that  the  order  JJ 
of  the^Commission  dismissing  the  complaint* 
as  above  set  forth  ''is  null  and  void  and 
beyond  the  power  of  said  Interstate  Com- 
mission, in  that  it  sustains  the  validity  of 
.     .     .     said  demurrage  rules." 

The  prayer  was  as  follows: 

"Wherefore,  complainant  prays  that  the 
aforesaid  order  of  said  Interstate  Com« 
merce  Commission  made  in  said  cause  No. 
3208  on  November  14,  1910,  be  set  aside 
and  annulled,  and  that  the  defendant  rail- 
way companies,  and  each  of  them,  be  en- 
joined from  collecting  or  attempting  to  col* 
lect  any  demurrage  charges  upon  complain- 
ant's loaded  tank  cars  after  said  cars  have 
been  delivered  to  complainant  and  placed 
upon  tracks  owned  or  controlled  by  it; 
and  further,  that  said  defendant  railway 
companies  and  each  of  them  be  required  to 
repay  to  complainant  herein  all  sums  found 
to  have  been  wrongfully  collected  by  them^ 
or  any  of  them^  under  the  rule  here  com-oo 
plained  of;  and^that  complainant  be  grant-? 
ed  such  other  and  further  relief  as  it  may 
be  entitled  to  in  the  premises.'' 

The  railroads  answered  the  bill.  The 
United  States  and  the  Interstate  Commerce 
Commission  appearing  for  the  purpose, 
challenged  the  jurisdiction  of  the  court  to 
entertain  the  cause,  and  moved  to  dismisSi 
upon  this  general  ground:  "Because  the 
order  of  the  Interstate  Commerce  Commis- 
sion complained  of  directed  no  affimative 
relief  and  the  negative  order  of  the  Com- 
mission dismissing  the  complaint  affords  no 
ground  for  an  action  in  this  court;"  and 
upon  the  following  more  detailed  specifi- 
cations filed  on  behalf  of  the  United  States: 

**{a)  It  prays  that  the  order  of  the  In- 


load,  railroad  service  is  not  at  an  end  until 
the  lading  is  duly  removed.) 

tComplainant  avers  that  said  order  of 
said  Interstate  Commerce  Commission,  in 
dismissing  its  complaint  as  above  set  forth, 
is  null  and  void  and  beyond  the  power  of 
said  Interstate  Commerce  Commission,  in 
that  it  sustains  the  validity  of  rule  1  of 
said  demurrage;  that  said  rule  1,  so  far  as 
it  provides  that  privately  owned  cars  under 
lading  on  private  tracks  are  in  railroad 
service  and  subject  to  the  demurrage  char- 
ges imposed  by  said  tariffs  until  the  lading 
is  removed,  is  unjust  and  unreasonable,  in 
that  it  deprives  complainant  of  the  right 
to  use  its  said  private  cars  upon  private 
tracks  for  its  own  purposes  without  paying 
the  defendant  railway  companies  demurrage 
charges  therefor,  after  said  private  cars 
tiave  been  delivered  to  complainant,  and  have 
actually  ceased  to  be  engaged  in  railroad 
service;  that  the  cliarges  exacted  by  the  de- 


fendant railway  companies  of  complainant 
under  said  provision  of  said  rule  permit 
said  defendants  to  take  complainant's  prop- 
erty without  compensation,  and  deprive  it 
of  its  property  without  due  process  of  law, 
in  violation  of  the  Constitution  of  the  Unit- 
ed States,  and  particularly  of  article  5  in 
amendment  thereof,  and  that  said  provision 
of  said  rule  is  in  violation  of  the  said  act 
to  regulate  commerce,  and  particularly  of 
§§  1  and  15  thereof,  as  amended  June  29, 
1906  [34  Stat,  at  L.  584,  589,  chap.  3591, 
U.  S.  Comp.  Stat  Supp.  1911,  pp.  1284, 
1297];  that  said  defendants  are  now  ex- 
acting such  demurrage  charges  under  the 
provisions  of  said  rule,  and  will  continue 
to  do  so,  unless  the  said  order  of  said  Inter- 
state Commerce  Commission  is  set  aside  and 
annulled  by  this  court,  and  defendant  rail- 
way companies  are  enjoined  from  enforcing 
the  provisions  of  said  rule. 
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terstate  Commerce  Commission  be  enjoined, 
when  said  order  directed  no  action  against 
any  party,  and  therefore  the  same  is  not 
subject  either  to  enforcement  or  to  injunc- 
tion. 

"{h)  It  prays  that  tile  defendant  com- 
mon carriers,  who  are  not  proper  parties  to 
this  proceeding  except  on  their  own  mo- 
tion, be  enjoined  from  collecting  the  de- 
murrage mentioned,  when  no  order  inhibit- 
ing the  same  has  been  made  by  the  Inter- 
state Commerce  Con:miission,  and  in  the 
absence  of  such  an  order  this  court  has  no 
power  to  grant  such  relief. 

"(c)  It  prays  that  the  defendant  com- 
mon carriers  be  required  to  repay  to  com- 
plainant all  sums  heretofore  wrongfully 
collected  as  demurrage,  when  this  court  has 
no  power  or  jurisdiction  to  grant  such  re- 
lief, either  with  or  without  an  order  of 
the  Interstate  Commerce  Commission  di- 
recting such  repayment." 

The  court,  declining  at  the  threshold  to 
consider  the  demurrers  and  motion  to  dis- 
miss,   postponed  their   consideration   until 
the  hearing  on  the  merits.     There  was  a 
consent  by  all  the  defendants  except  the 
United  States  and  the  Interstate  Commerce 
Commission  that  the  case  be  heard  upon 
P  the  evidence  and  documents  introduced  be- 
g  fore  the  Commission  and  the  report  of  that 
•  body.     The  •United   States  and  the  Inter- 
state  Commerce   Commission,   however,   on 
the  overruling  of  its  demurrer  and  a  re- 
fusal to  grant  its  motion  to  dismiss,  elect- 
ed to  stand  thereon  and  declined  to  plead 
further. 

In  disposing  of  the  case,  the  court  con- 
sidered it  in  a  twofold  aspect, — ^first,  as 
to  its  jurisdiction;  and  second,  as  to  the 
merits  of  the  case.  On  the  first  subject  it 
held  (a)  that  it  had  jurisdiction  of  the 
cause,  and  that  the  refusal  of  the  Inter- 
state Commerce  Commission  to  afford  relief 
to  the  Procter  &  Gamble  Company  was,  for 
the  purposes  of  jurisdiction  of  the  court, 
the  exact  equivalent  of  an  order  of  the 
Commission  granting  atlirmative  relief; 
and  (b)  as  a  corollary  of  this  power  it  was 
further  decided  that  there  was  jurisdiction 
to  award  pecuniary  relief  for  demurrage  if 
any  was  illegally  exacted.  On  the  merits, 
however,  it  was  decided  that  the  Inter- 
state Commerce  Commission  had  rightfully 
refused  to  grant  relief  and  that  there  was 
no  foundation  for  the  contention  that  the 
property  of  the  company  in  its  private 
tank  cars  was  taken  without  due  process 
of  law  by  the  demurrage  regulations.  On 
this  subject  it  was  declared  that  as  the 
company  had  accepted  the  provisions  of  the 
published  tariffs  concerning  the  use  of  the 
tank  cars,  therefore  those  cars  were  sub- 
mitted to  the  regulations  which  the   car- 


riers had  lawfully  established.  In  other 
words,  the  court  concluded  that  because  the 
company  had  availed  of  the  proffer  of  the 
railroads  to  use  the  cars  in  transportation 
and  pay  for  their  use  a  stated  sum,  the 
company  had  acquired  no  right  to  disre- 
gard restrictions  against  preferences  and 
discriminations  embodied  in  the  act  to  reg- 
ulate commerce. 

The  case  was  then  brought  here  by  the 
appeal  of  the  Procter  k  Gamble  Company. 
That  company  insists  that  the  court  below 
erred  in  not  awarding  the  relief  which  was 
asked  and  in  dismissing  the  petition.  On 
the  other  hand,  the  Interstate  Commerce 
Commission  and  the  railroads  insist  that^ 
the  court  was  right  in  refusing  relief  and  a 
*iismissing  the  bill.  Before  we  can  oome»* 
If  at  all,  to  consider  the  merits,  however, 
it  is  necessary  to  dispose  of  the  question 
concerning  the  jurisdiction  of  the  court  be- 
low to  entertain  the  petition,  because  the 
United  States  insists  at  bar,  as  it  did  in 
the  lower  court,  that  the  court  erred  in 
overruling  the  demurrer  to  the  jurisdic- 
tion and  refusing  to  dismiss  the  cause  for 
want  of  jurisdiction. 

The  provisions  of  the  act  to  establish  the 
commerce  court,  fixing  the  jurisdiction  of 
that  court,  are  stated  in  the  1st  section  of 
the  act  of  June  18,  1910  [36  Stat  at  L.  539, 
chap.  309],  now  §  207  of  the  judiciary  act 
of  March  3,  1911  (36  Stat,  at  L.  1148, 
chap.  231,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  216).  And  in  view  of  the  necessity  el 
having  the  provisions  of  the  section  imme- 
diately in  mind,  we  reproduce  them.  They 
are  as  follows: 

"Sec  207.  The  commerce  court  shall  have 
the  jurisdiction  possessed  by  circuit  courts 
of  the  United  States  and  the  judges  there* 
of  immediately  prior  to  June  eighteenth, 
nineteen  hundred  and  ten,  over  all  cases  of 
the  following  kinds: 

"First.  All  cases  for  the  enforcement, 
otherwise  than  by  adjudication  and  collec- 
tion of  a  forfeiture  or  penalty,  or  by  in- 
fliction of  criminal  punishment,  of  any  or- 
der of  the  Interstate  Commerce  Commission 
other  than  for  the  payment  of  money. 

"Second.  Cases  brought  to  enjoin,  set 
aside,  annul,  or  suspend,  in  whole  or  in 
part,  any  order  of  the  Interstate  Commerce 
Commission. 

"Third.  Such  cases  as  by  section  three 
of  the  act  entitled,  'An  Act  to  Further  Reg- 
ulate Commerce  with  Foreign  Nations  and 
Among  the  States,'  approved  February 
nineteenth,  nineteen  hundred  and  three  [32 
Stat,  at  L.  848,  chap.  708,  U.  S.  Comp.  Stat. 
Supp.  1911,  p.  1309],  are  authorized  to  be 
maintained  in  a  circuit  court  of  the  United 
States. 

"Fourth.  All  such  mandamus  proceedings. 
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M,  mder  the  provisions  of  0ectioii  tventy 
or  section  twenty-three  of  the  act  entitled^ 
'An  Act  to  Regulate  Commerce/  approved 
February    fourth,    eighteen    hundred    and 
^  eighty-seven  [24  Stat,  at  L.  386,  387,  chap, 
g  104,  a.  8.  Comp.  Stat.  Supp.  1911,  p.  1304], 
•  as* amended,   are   authorized   to   be   main- 
tained  in  a   circuit  court  of   the   United 
States. 

"Nothing  contained  in  this  chapter  shall 
be  construed  as  enlarging  the  jurisdiction 
now  possessed  by  the  circuit  courts  of  the 
United  States  or  the  judges  thereof,  that 
is  hereby  transferred  to  and  vested  in  the 
commerce  court. 

"The  jurisdiction  of  the  commerce  court 
over  cases  of  the  foregoing  classes  shall  be 
exclusive;  but  this  chapter  shall  not  affect 
the  jurisdiction  possessed  by  any  circuit  or 
district  court  of  the  United  States  over 
cases  or  proceedings  of  a  kind  not  within 
the  above-enumerated  classes." 

The  question  to  be  decided  is  this:  Does 
the  authority  with  which  the  commerce 
court  is  clothed  in  virtue  of  these  pro- 
visions invest  that  body  with  jurisdiction 
to  redress  complaints  based  exclusively 
upon  the  conception  that  the  Interstate 
Commerce  Commission,  in  a  matter  sub- 
mitted to  its  judgment  and  within  its  com- 
petency to  consider,  has  mistakenly  refused, 
upon  the  ground  that  no  right  to  the  relief 
elaimed  was  given  by  the  act  to  regulate 
commerce,  to  award  the  relief  which  was 
elaimed  at  its  hands?  In  other  words,  the 
important  question  is,  Is  the  authority  of 
the  commerce  court  confined  to  enforcing 
or  restraining,  as  the  case  may  require,  af- 
firmative orders  of  the  Commission,  or  has 
H  the  power  to  exert  its  own  judgment  by 


fourth  refers  exclusively  to  the  right  to 
mandamus,  conformably  to  |  20  or  23  of 
the  act  to  regulate  commerce,  which  seo* 
tions  are  concerned  with  the  performance 
of  certain  duties  imposed  upon  carriers  by, 
the  act  to  regulate  commerce.  The  words 
of  this  second  subdivision  are:  "Second. 
Cases  brought  to  enjoin,  set  aside,  annul, 
or  suspend,  in  whole  or  in  part,  any  order 
of  the  Interstate  Commerce  Commission.'' 
Giving  to  these  words  their  natural  sig- 
nificance we  think  it  follows  that  tbey  con« 
fer  jurisdiction  only  to  entertain  com- 
plaints as  to  affirmative  orders  of  the  Com- 
mission; that  is,  they  give  the  court  the 
right  to  take  cognizance,  when  properly 
made,  of  complaints  concerning  the  legality 
of  orders  rendered  by  the  Commission,  and 
confer  power  to  relieve  parties  in  whole 
or  in  part  from  the  duty  of  obedience  to 
orders  which  are  found  to  be  illegal.  No 
resort  to  exposition  can  add  to  the  cogency 
with  which  the  conclusion  stated  is  com* 
pelled  by  the  plain  meaning  of  the  words 
themselves.  But  if  it  be  conceded,  for  the 
sake  of  argument,  that  the  language  of  the 
provision  is  ambiguous,  a  consideration  of 
the  context  of  the  act  will  at  once  clarify 
the  subject.  Thus,  the  first  subdivision 
provides  for  the  enforcement  of  orders; 
that  is,  the  compelling  of  the  doing  or  ab- 
staining from  doing  of  acts  embraced  by 
a  previous  affirmative  conmiand  of  the  Com- 
mission; and  the  second  (the  one  with 
which  we  are  concerned)  dealing  with  the 
same  subject  from  a  reverse  point  of  view, 
provides  for  the  contingency  of  a  com- 
plaint made  to  the  court  by  one  seeking  to 
prevent  the  enforcement  of  orders  of  the^ 
Commission   such  as  are  contemplated  by  a 


originally   interpreting  the   administrative Itthe  first  paragraph.     In  other  words,  by? 


features  of  the  act  to  regulate  eommeroe, 
and  upon  that  assumption  treat  a  refusal 
of  the  Commission  to  grant  relief  as  an  af- 
firmative order,  and  accordingly  pass  on 
its  correctness? 

Turning  for  the  elucidation  of  the  ques- 
tion to  the  jurisdictional  provisions,  it  is 
plain  that  although  all  of  the  four  num- 
bered subdivisions  composing  the  section 
may  serve  to  throw  light  upon  the  issue 
for  decision,  the  solution  of  the  question 
must  intrinsically  be  found  in  a  correct  in- 
^  terpretation  of  the  second  subdivision.  We 
gsay  this  because  clearly  the  first  deals 
•  alene  with  cases  for  the*enforeement  of  or- 
ders of  the  Commission  as  therein  de- 
scribed; the  third  deals  only  with  cases 
brought  under  the  act  of  February  19, 
1903,  which  is  wholly  foreign  to  the  sub- 
ject here  reviewed,  since  the  act  referred 
to  relates  only  to  proceedings  to  enjoin  ei- 
ther discriminations  or  departures  by  car- 
riers from  their  published  rates;  and  the 


the  co-operation  of  the  two  paragraphs, 
authority  is  given,  on  the  one  hand,  to  en- 
force compliance  with  the  orders  of  the 
Commission,  if  lawful,  and,  on  the  other 
hand,  power  is  conferred  to  stay  the  en- 
forcement of  an  illegal  order.  The  other 
provisions  of  the  act  are  equally  convin- 
cing. Thus,  §  3  (208),  provides  that  tho 
mere  pendency  of  a  suit  to  enjoin,  set  aside, 
annul,  or  suspend  an  order  of  the  Com- 
mission "shall  not  stay  or  suspend  the  oper- 
ation of  such  order,"  but  confers  upon  the 
court  the  power,  under  circumstances 
stated,  to  restrain  or  suspend,  in  whole 
or  in  part,  the  operation  of  an  order.  The 
same  section,  moreover,  causes  the  mean- 
ing of  the  provision,  if  possible,  to  become 
clearer  by  making  a  finding  that  irrepa- 
rable injury  will  result  from  the  operation 
of  an  order  sought  to  be  enforced  essential 
to  the  granting  of  an  order  or  injunction 
restraining  or  suspending  its  enforcement. 
We  might  well  be  content  to  rest  our 
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eonclusion  upon  the  considerationB  just 
stated.  In  Tiew^  however,  of  the  import- 
ance of  the  Bubjecti  we  do  not  do  so,  but 
shall  consider  the  matter  in  a  broader  as- 
pect, for  the  purpose  of  demonstrating  that 
to  give  to  the  statute  a  meaning  contrary 
to  that  which  we  have  found  results  from 
its  text,  and  therefore  to  recognize  the  ex- 
istence in  the  court  below  of  the  power 
which  it  deemed  it  possessed,  would  result 
in  frustrating  the  legislative  public  pol- 
icy which  led  to  the  adoption  of  the  act  to 
regulate  commerce,  would  render  impossible 
a  resort  to  the  remedies  which  the  statute 
was  enacted  to  afford,  would  multiply  the 
evils  which  the  act  to  regulate  commerce 
was  adopted  to  prevent,  and  thus  bring 
about  disaster  by  creating  confusion  and 
conflict  where  clearness  and  unity  of  action 
were  contemplated.  It  cannot  be  disputed 
that  the  act  creating  the  commerce  court 
was  intended  to  be  but  a  part  of  the  exist- 
ing system  for  the  regulation  of  interstate 
commerce,  which  was  established  by  virtxie 
o  of  the  original  adoption  in  1887  of  the 
•  act  to  regulate  commerce,  and  which  was 
expanded  by  the  repeated  amendments  of 
that  act  which  followed,  developed  in  prac- 
tical execution  by  the  rulings  of  the  body 
(Interstate  Commerce  Commission)  upon 
whom  was  cast  the  administrative  enforce- 
ment of  the  act,  the  whole  elucidated  and 
sanctioned  by  a  long  line  of  decisions  of 
this  court.  That,  in  adopting  the  provision 
concerning  the  commerce  court,  and  mak- 
ing it  part  of  the  system,  it  was  not  in- 
tended to  destroy  the  existing  machinery 
or  method  of  regulation,  but  to  cause  it  to 
be  more  efficient  by  affording  a  more  har- 
monious means  for  securing  the  judicial  en- 
forcement of  the  act  to  regulate  commerce, 
is  certain.  The  act  creating  the  commerce 
court  was  entitled,  "An  Act  to  Create  a 
Commerce  Court,  and  to  Amend  the  Act 
Entitled,  'An  Act  to  Regulate  Commerce,' 
Approved  February  Fourth,  Eighteen  Hun- 
dred and  Eighty-seven,  as  Heretofore 
Amended,  and  for  Other  Purposes."  The 
first  six  sections,  which  called  into  being 
the  commerce  court  and  defined  its  powers, 
all  demonstrate  the  purpose  as  above 
stated;  that  is,  to  adjust  the  powers  and 
duties  of  the  newly  created  court  in  such 
manner  as  to  cause  them  to  accord  with 
the  system  of  regulation  provided  by  the 
act  to  regulate  commerce  as  it  then  ex- 
isted. 

.  What  was  then  the  existing  system  and 
the  functions  which  the  new  court  was 
created  to  perform  will  be  conclusively 
shown  by  a  brief  outline  of  the  scope  and 
purpose  of  the  system  which  arose  from 
the  enactment  of  the  act  to  regulate  com- 
merce   (act   February  4,   1887,   chap.   104, 


24  Stat  at  L.  379,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1284)  and  its  development.  By 
that  act,  as  originally  enacted,  many  regu- 
lations and  consequent  duties  were  imposed 
upon  carriers  in  the  interest  of  the  public 
and  of  shippers  which  did  not  theretofore 
exist,  and  various  administrative  safe- 
guards were  formulated,  all  of  which,  in 
their  yerj  essence,  required,  first,  for  their  ^ 
compulsory  enforcement,  the  exercise  of  of-g 
ficial  functions  of  an*  administrative  nn-  • 
ture;  and,  second,  for  their  harmonious 
development,  an  official  unity  of  action 
which  could  only  be  brought  about  by  a 
single  administrative  initiative  and  pri- 
mary control.  To  that  end  the  act  (§11) 
created  an  administrative  body  endowed 
with  what  may  be  in  some  respects  quali* 
fied  as  quasi  judicial  attributes,  to  whom 
was  confided  the  enforcement  of  those  pr<H 
visions  of  the  act  which  essentially  exacted 
unity  in  order  that  they  might  beneficially 
operate.  And  for  the  purpoaes  stated,  to 
the  body  thus  created  was  committed  the 
trust  of  enforcing  the  act  in  the  respect 
stated,  of  detenfiining,  limited  as  to  the 
subject-matters  to  which  we  have  referred* 
whether  the  provisions  of  the  act  had  been 
violated,  and  if  so,  of  primarily  enforcing 
the  act  by  awarding  appropriate  relief. 
The  statute,  therefore,  necessarily,  while  it 
created  new  rights  in  favor  of  shippers,  in 
order  to  make  those  rights  fruitful  as  to 
the  subjects  with  which  the  statute  dealt, 
coming  within  the  scope  of  the  administra- 
tive unity  which  we  have  mentioned,  pri- 
marily made  the  judgment  of  the  adminis- 
trative body  to  whom  the  statute  confided 
the  enforcement  of  the  act  in  the  respects 
stated  a  prerequisite  to  a  resort  to  the 
courts.  In  other  words,  as  to  the  subjects 
stated,  the  act  did  not  give  to  the  courts 
power  to  hear  the  complaint  of  a  party 
concerning  a  violation  of  the  act,  but  only 
conferred  power  to  give  effect  to  such  com- 
plaints when,  by  previous  submission  to 
the  Commission,  they  had  been  sanctioned 
by  a  command  of  that  body. 

In  the  long  interval  which  intervened  be- 
tween 1887,  when  the  act  to  regulate  com- 
merce was  enacted,  and  June  18,  1910, 
when  the  commerce  court  act  was  passed, 
we  have  learned  of  no  instance  where  it 
was  held  or  even  seriously  asserted,  that 
as  to  subjects  which  in  their  nature  were 
administrative  and  within  the  competency 
of  the  Commission  to  decide,  there  was  pow- 
er in  a  court,  by  an  exercise  of  original « 
action,  to  enforce  its  conceptions  as*to  tlre« 
meaning  of  the  act  to  regulate  commerce 
by  dealing  directly  with  the  subject,  irre- 
spective of  any  prior  affirmative  command 
or  action  by  the  Interstate  Commerce  Com- 
mission.    On  the  contrary,  by  a  long  lino 
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of  decisionB,  whereby  applieationi  to  en- 
force orders  of  the  Commiasion  were  con- 
sidered and  dispoeed  of,  or  where  requests 
to  restrain  the  enforcement  of  such  orders 
were  passed  upon,  it  appears  by  the  rea- 
soning indulged  in  that  It  was  never  con- 
sidered that  there  was  power  in  the  courts 
as  an  original  question,  without  previous 
affirmative  action  by  the  Commission,  to 
deal  with  what  might  be  termed  in  a  broad 
sense  the  administrative  features  of  the  act 
to  regulate  commerce  by  determining  as  an 
original  question  that  there  had  been  a 
compliance  or  noncompliance  with  the  pro- 
visions of  the  act.  The  subject  is  illus- 
trated and  made  clear  by  the  rulings  in 
Washington  ex  rel.  Oregon  R.  ft  Nav.  Co. 
V.  Fairchild.  224  U.  S.  610,  66  L.  ed.  — ,  82 
Sup.  Ct.  Rep.  636;  Robinson  v.  Baltimore  & 

O.  R.  Co.  222  U.  S.  606.  66  L.  ed.  288.  32 
Sup.  Ct  Rep.  114 ;  Southern  R.  Go.  v.  Reid. 
222  U.  S.  424,  66  L.  ed.  267.  32  Sup.  Gt. 
Rep.  140.  and  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  S.  426,  61  U  ed.  663, 
27  Sup.  Ct.  Rep.  360,  9  Ann.  Gas.  1076.  The 
latter  case  especially  -will  serve  to  point  out 
that  where  the  power  of  original  action  by 
a  court,  without  previous  action  of  the 
Commission,  was  insisted  upon,  it  was 
based  upon  the  conception  that  the  particu- 
lar subject-matter  as  to  which  such  power 
was  asserted  was,  by  the  express  terms  of 
the  act  to  regulate  commerce,  not  embraced 
within  the  subjects  primarily  confided  by 
the  act  exclusively  to  the  administrative 
authority  of  the  Commission. 

Originally  the  duty  of  the  courts  to  de- 
termine whether  an  order  of  the  Commis- 
sion should  or  not  be  enforced  carried  with 
it  the  obligation  to  consider  both  the  facts 
and  the  law.  But  it  had  come  to  pass 
prior  to  the  passage  of  the  act  creating  the 
commerce  court  that,  in  considering  the 
QQ  subject  of  orders  of  the  Commission,  for 
g  the  purpose  of  enforcing  or  restraining 
•  their  enforcement,  the  courts  were  confined 
by  statutory  operation  to  determining 
whether  there  had  been  violations  of  the 
Constitution,  a  want  of  conformity  to  stat- 
utory authority,  or  of  ascertaining  wheth- 
er power  had  been  so  arbitrarily  exercised 
as  virtually  to  transcend  the  authority 
conferred,  although  it  may  be  not  technic- 
ally doing  so.  Interstate  Commerce  Com- 
mission V.  Union  P.  R.  Co.  222  U.  S.  641, 
G47,  66  L.  ed.  308,  32  Sup.  Ct  Rep.  108;  In- 
terstate Commerce  Commission  v.  Illinois 
C.  R.  Co.  215  U.  S.  452,  54  L.  ed.  280,  30 
Sup.  Ct.  Rep.  165.  So  also,  at  the  time 
the  law  creating  the  commerce  court  was 
passed,  suits  to  compel  obedience  to  orders 
of  the  Commission,  or  to  restrain  an  en- 
forcement of  such  orders,  were  required  to 
be    brought    in    the    circuit    court    of    the 


United  States  in  the  district  where  a  car- 
rier, or  one  of  two  or  more  carriers  to 
whom  the  order  was  directed,  had  its  prin- 
cipal operating  offloe. 

In  view  of  the  provisions  of  the  act  to 
regulate  commerce  just  referred  to  as  origi- 
nally enacted,  of  the  legislative  evolution 
of  that  act,  its  uniform  practical  enforce- 
ment and  the  constant  judicial  interpreta- 
tion which  we  have  thus  briefly  indicated, 
it  is  impossible,  we  think,  in  reason,  to 
give  to  the  act  creating  the  commerce  court 
the  meaning  affixed  to  it  by  the  court  be- 
low, since  to  do  so  would  be  virtually  to 
overthrow  the  entire  system  which  had 
arisen  from  the  adoption  and  enforcement 
of  the  act  to  regulate  commerce.  First, 
because,  as  the  previous  ascertainment  by 
the  Commission  on  complaint  made  to  it  as 
to  whether  violations  of  the  act  had  been 
committed,  with  reference  to  the  subjects 
as  to  which  previous  action  was  required, 
was  an  essential  prerequisite  to  a  right  to 
complain  in  a  court,  the  interpretation 
given  below  would,  by  destroying  the  ne- 
cessity for  the  prerequisite,  action  of  the 
Commission,  operate  to  create  a  vast  body 
of  rights  which  had  no  existence  at  the 
time  the  commerce  court  act  was  passed. 
Second,  because  the  recognition  of  a  right 
in  a  court  to  assert  the  power  now  claimed^ 
would,  of  necessity,  amount  to  a  substitu-g 
tion  of  *the  court  for  the  Commission,  or,  * 
at  all  events,  would  be  to  create  a  divided 
authority  on  a  matter  where,  from  the  be- 
ginning, primary  singleness  of  action  and 
unity  was  deemed  to  be  imperative.  Third, 
because  the  result  of  the  interpretation 
would  be  to  bring  about  the  contradiction 
and  the  confusion  which  it  had  been  the 
inflexible  purpose  of  the  lawmaker  from 
the  beginning  to  guard  against, — an  inter- 
pretation which  would  seemingly  create 
rights  hitherto  nonexistent,  and  yet  at  once 
proceed  to  destroy  such  rights  by  bringing 
about  8  confusion  which  would  render  the 
rights  which  the  act  creates  practically 
valueless.  Indeed,  these  inevitable  results 
of  the  interpretation  given  by  the  court 
below  to  the  act  would  necessarily  amount 
to  declaring  that  Congress,  in  seeking  to 
unify  and  perfect  the  administrative  ma- 
chinery of  the  act  to  regulate  commerce, 
and  to  make  more  beneficial  its  operation, 
had  overthrown  the  whole  fabric  of  the 
system  as  previously  existing. 

The  demonstration  of  the  error  of  the 
construction  adopted  below  is  so  addition- 
ally made  manifest  by  a  consideration  of 
the  general  structure  and  the  text  of  the 
act  creating  the  commerce  court,  that  in 
connection  with  the  legislative  history 
which  we  have  previously  stated,  that  wb 
advert  to  that  point  of  view:     A.  The  1st 
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■ection  of  the  aet,  wherein  is  recited  the 
jurisdiction  of  the  commerce  court,  which 
we  have  previously  commented  upon,  makes 
clear  that  the  purpose  was  not  to  create  a 
court  with  new  and  strange  powers  destruc- 
tive of  the  previous  well-established  admin- 
istrative authority  of  the  Interstate  Com" 
mcrce    Commission,    and    in    conflict    with 
the  general  jurisdiction  vested  in  the  courts 
of  the  United  States,  but  only  to  give  to 
the  new  court  the  special  jurisdiction  then 
possessed    by    the    courts    of    the    United 
States  for  the  enforcement  of  orders  made 
by  the  Commission,  and  thus  to  unify  the 
^exertion  of  judicial  power  with  reference 
e  to   the  enforcement   of  the   orders   of  the 
•  Commission.    The*opening  words  of  the  sec- 
tion which  make  this  result  clear  are  as 
follows:      It    (the   commerce   court)    shall 
"have    the    jurisdiction   now   possessed    by 
circuit  courts  of  the  United  Stotes  and  the 
judges  thereof  over  all  cases  of  the  follow- 
ing kinds:     .    .    ."    B.  Because   the  enu- 
meration as  to  the  subject-matters  of  ju- 
risdiction   conferred,    which     follows    the 
words  just  quoted,  which  enumeration  we 
have  previously  reproduced  and  commented 
upon,  conforms  to  the  existing  law  and  evi- 
dently   assumes    its    continued    operation. 
C.  Because  the  sedulous  effort  of  Congress 
while  creating  the  new  machinery  not  to 
destroy   the  existing  system   finds   expres- 
sion in  a  twofold  way:      (1)   by  the  dec- 
laration that  nothing  in  the  fact  that  the 
existing  power  of  the  circuit  courts  as  to 
the  subjects  of  jurisdiction  transferred  to 
the    new    court    should   be    deemed   as   an 
enlarging  of  those  powers,  and   (2)  by  the 
provision  that  nothing  in  the  transfer  of 
the   enumerated   powers   to   the   commerce 
court  should  be  considered  as  limiting  or 
abridging    the    existing    jurisdiction    pos- 
sessed by  the  circuit  courts  as  to  things 
and   subject-matters   not  embraced  in   the 
power  transferred.     Thus  the  two  provisos 
again  serving  to  make  clear  the  legislative 
intent  that  the  creation  of  a  new  body  to 
exercise  a  portion  of  the  existing  judicial 
power  should  not  in  any  way  enlarge  the 
power   as   existing,   or   be    implied   as  de- 
stroying or  minimizing  the  general  scope 
of  the  judicial  power  possessed  by  the  cir- 
cuit courts,  where  such  power  was  not  em- 
braced within  the  authority  transferred  to 
the  new  body.     D.  Because  the  act  which 
created  the  court   contained   in   its  latter 
sections    provisions    amending    sections    of 
the  act  to  regulate  commerce  which,  when 
rightly  interpreted,  were  manifestly  adopt- 
ed to  make  that  act  more  consistent  with 


the  new  situation  resulting  from  the  ere* 
ation  of  the  new  court,  and  utterly  incon* 
sistent  with  the  conception  that  that  court 
had  power  not  previously  possessed  by  any  ^ 
court,   and  the  existence  of   which   would  2 
serve  te*Bet  at  naught  the  whole  system  of  * 
interstate  commerce  regulation. 

Some  suggestion  is  made  in  argument 
concerning  the  alleged  claim  of  constitu- 
tional right  asserted  in  the  petition  filed 
below,  and  which  the  court  disposed  of  in 
the  manner  we  have  stated.  But  what  we 
have  said  suffices  to  point  out  the  fallacy 
which  the  contention  involves,  for  the 
following  reasons:  If  the  claim  of  eonsti* 
tutional  right  concerned  a  subject  which^ 
from  its  very  nature  and  effect,  dominated 
the  act  to  regulate  commerce,  and  there- 
fore  was  wholly  independent  of  all  ques- 
tions ef  right  or  remedy  created  by  or  de- 
pending upon  that  statute,  then  the  issue 
presented  a  controversy  not  cognizable  in 
the  commerce  court,  as  it  could  not  so  be 
without  violating  the  express  reservation 
and  restriction  as  to  the  general  power  of 
the  circuit  courts  which  we  have  just 
quoted.  If,  on  the  other  hand,  the  consti- 
tutional question  was  involved  in  or  de- 
pended upon  the  provisions  of  the  act  to 
regulate  commerce,  that  question,  in  the 
nature  of  things,  was  subject  to  the  prece- 
dent action  of  the  Commission  on  the  sub- 
jects committed  to  it  by  the  act  to  regu- 
late commerce,  and  as  to  which  the  court 
had  jurisdiction  alone  to  act,  in  virtue  of 
a  prior  affirmative  order  of  the  Commis- 
sion. 

The  general  considerations  which  we  have 
stated  establish  the  error  committed  by 
the  court  below  in  holding  that  it  had  ju- 
risdiction over  the  claim  of  the  Procter  4 
Gamble  Company  to  recover  on  a  money  de- 
mand based  on  the  illegality  of  the  demur- 
rage charges  alleged  to  have  been  wrong- 
fully exacted  by  the  railroad  companies. 
Through  abundanoe  of  precaution,  we,  how- 
ever, say  that,  wholly  irrespective  of  the 
general  considerations  stated,  we  think  the 
conclusion  of  the  court  as  to  its  possession 
of  jurisdiction  over  the  subject  referred  to 
was  clearly  repugnant  in  other  respects  to 
the  express  terms  of  the  act. 

As  it  follows  from  what  we  have  s&id 
that  the  court  below  erred  in  taking  juris- o 
diction  of  the  petition,  it  re8ults*that  our* 
duty  is  to  remand  the  cause  to  the  court 
below,  with  directions  to  dismiss  the  pe- 
tition for  want  of  jurisdiction* 

And  it  is  so  ordered* 
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JAMES  J.  HOOKER  et  aL»  A  j>pts.»        •  company  all  demurred  to  the  bill  on  the 

▼•  I  merits.     The  United  States  moved  to  dis- 


HARTIN  A.  KNAPP  et  al.,  Appellees.   (No. 

773.) 

EAGLE  WHITE  LEAD  COMPANY  et  al., 

Apple., 

V. 

INTERSTATE  COMMERCE  COMMISSION 
et  al..  Appellees.     (No.  774.) 


CoMMEBGE  (5  92* )— Jurisdiction  of  Com- 

IfERCS  COUBT— NeQATIVB  ACTION  OF   IN- 
TSB8TATB   ColiMEBCB   COMMISSION. 

The  commerce  court  has  no  jurisdiction 

of  a  complaint  by  shippers  of  the  refusal 

of  the  Interstate  Commerce  Commission  to 

reduce  maximum  rates  to  the  full  extent 

asked. 

[Ed.    Note.— For    other   cases,    see    Commerce, 
Cent  Dis.  |  142;    Dec.  Dig.  |  92.*] 

[Nos.  773  and  774.] 

Argued  January  11,  1912.    Decided  June  7, 

1912. 

APPEALS  /rom  the  United  States  Com- 
merce Court  to  review  decrees  dismiss- 
ing on  the  merits  bills  filed  by  shippers 
which  complain  of  the  refusal  of  the  Inter- 
state Commerce  Commission  to  reduce  max- 
imum rates  to  the  full  extent  asked.  Re- 
Tersed  and  remanded,  with  directions  to 
dismiss  for  want  of  jurisdiction. 

See  same  case  below,  No.  773,  188  Fed. 
842;  No.  774,  188  Fed.  256. 

The  facts  are  stated  in  the  opinion. 

Mr.  Francis  B.  James  for  appellants. 

Assistant  Attorney  General  Denison  and 
Messrs.  Jesse  C.  Adkins  and  Blackburn 
Esterline,  Special  Assistants  to  the  Attor- 
ney General,  for  the  United  States. 

Mr.  P.  J.  Farrell  for  the  Interstate 
Commerce  Commission. 

Mr.  B.  Walton  Moore  for  the  Cincin- 
^  nati,  N.  0.  &  T.  P.  R.  Co. 
o 

•   •  Mr.   Chief  Justice  White  delivered  the 
opinion  of  the  court. 

The  appellants  in  these  cases  originally 
applied  to  the  Interstate  Commerce  Com- 
mission for  reduction  of  the  maximum  rates 
between  Cincinnati  and  Chattanooga  from 
the  76c.  schedule  to  a  60c.  schedule.  The 
Commission  refused  to  make  the  full  ex- 
tent of  this  reduction.  Thereupon  the  re- 
spective parties  filed  bills  in  the  commerce 
court,  demanding  that  the  Commission's 
order  be  "suspended,  set  aside,  annulled, 
and  declared  void  and  of  no  effect,'*  and 
that  the  individual  defendants  and  the 
Commission  be  required  by  mandatory  in- 
junction to  set  aside  and  annul  the  said 
order,  that  the  case  be  reopened,  and  the 
complainants  given  further  relief.  The  two 
bills  were  consolidated.  The  individual  de- 
fendants, the  Commission,  and  the  railroad 


miss  on  the  ground  that  the  court  had  ne 
jurisdiction.     The  court  took  jurisdiction^ 
but  dismissed  on  the  merits.    These  appeals 
were  then  prosecuted.    The  cases  are,  in  all 
respects,    controlled    by    the    opinion    an*  9 
nounced  and  ruling  made  in  the  Procter  g 
&  Gamble  Case,  this  daj*decided  [226  U.  &  • 
282.  66  L.  ed.  — ,  82  Sup.  Ct  Rep.  761],  and 
for  the  reasons  in  that  case  stated,  these 
cases  must  be  and  are  remanded,  with  di* 
rections  to  dismiss  for  want  of  jurisdiction, 
and  It  is  so  ordered. 


(225  U.  S.  663.) 

EX  PARTE  CHARLEY  WEBB,  Petitioner. 

Habeas  Corpus   (§  SO*)— Scope  op  Re- 
view—Sufficiency OP  Indictment. 

1.  Whether  the  offense  is  sufficiently  al* 

leged  in  the  indictment  is  a  question  which 

is  not  a  proper  subject-matter  for  inquiry 

on  habeas  corpus. 

[Ed.   Not«.— For  other  cases,  see  Habeas  Oor- 
PU8,  Cent.  Dig.  S  25 :    Dec.  Dig.  §  30.*] 

Indians  (5  32*)— Federal  Regulation- 
Implied  Repeal. 

2.  An  intention  to  repeal  the  existing 
Federal  laws  and  regulations  respecting  the 
Indians  cannot  be  gathered  from  the  pro- 
Tiso  in  the  Oklahoma  enabling  act  of  June 
16,  1906  (34  Stat,  at  L.  267,  chap.  3335), 
S  1,  reserving  to  the  government  of  the 
United  States  the  authority  to  make  laws 
and  regulations  in  the  future  respecting 
such  Indians. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  §1  57,  58 :    Dec.  Dig.  §  S2.*l 

Indians  (§  33* )— Federal  Regulation— 
Admission  op  State. 

3.  The  reservation  in  the  Oklahoma  en- 
abling act  of  June  16,  1906,  §  1,  of  the  au- 
thority of  Congress  to  legislate  in  the  fu« 
ture  respecting  the  Indians  residing  within 
the  new  state,  is  within  the  constitutional 
power  of  Congress  to  regulate  commerce 
with  the  Indian  tribes. 

[Ed.  Note.— For  other  cases,  sea  Indians,  Cent. 
Dig.  9  59 :    Dec.  Dig.  §  33.*] 

Indians  (§  35*)— Federal  Regulation- 
Intoxicating  Liquors  —  Implied  Re- 
peal—Admission OP  Stats. 

4.  The  scope  of  any  repeal  of  the  pro- 
hibitions of  the  act  of  March  1,  1895  (28 
Stat,  at  L.  693,  chap.  145 ) ,  §  8,  against  the 
manufacture  and  sale  of  intoxicating  li- 
quors in  the  Indian  territory,  or  the  bring- 
ing of  such  liquors  into  such  territory,  ef- 
fected by  implication  from  the  provisions 
of  the  Oklahoma  enabling  act  of  June  16, 
1906,  which,  in  addition  to  a  requirement 
that  the  state  constitution  shall  prohibit 
the  manufacture  and  sale  of  intoxicating 
liquors  in  that  part  of  the  proposed  state 
known  as  the  Indian  territory,  and  their 
shipments  from  other  parts  of  the  state 
into  such  protected  territory,  with  a  pro- 
viso for  the  establishment  of  state  agencies 
for  the  sale  of  liquors  for  oertaln  limited 


*For  other  cases  see  same  topic  A  §  nxtkbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep*r  Inde: 
32  S.  C.-^9. 
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purposes  speeifled,  contains  a  resenration  to 
the  goYernment  of  the  United  States  of  au- 
thority to  make  laws  and  regulations  In 
the  future  respecting  the  Indians,  and  de- 
clares that  the  laws  of  the  United  States 
not  localU  inapplicable  shall  have  the  same 
force  and  effect  within  the  state  as  else- 
where within  the  United  States, — ^must  be 
limited  to  the  extent  that  the  two  acts 
cover  the  same  field,  thus  leaving  in  full 
force  so  much  of  the  prohibitions  of  the 
earlier  act  as  relates  to  the  carriage  of  such 
liquors  from  without  the  state  of  (Hclahoma 
into  that  part  of  it  which  was  the  Indian 
territory,  except  liquors  brought  in  by  the 
state  for  the  use  of  the  state  agencies. 

^J^^^M^^^xT^^I  ^^^^  «"«■•  »««  Indians,  Cent. 
r>lg.  88  61,  62 ;    Dec.  Dig.  8  35.*1 

Indians  (5  35*) —Congressional  Con- 
trol —  Intoxicating  Liquors  —  Admis- 
sion OF  State. 

6.  Congress,  in  the  exercise  of  its  power 
to  regulate  commerce  between  the  states 
and  with  the  Indian  tribes  situate  within 
the  limits  of  a  state,  may  so  legislate,  when 
creating  a  new  state  out  of  territory  in- 
habited by  Indian  tribes,  into  which  ter- 
ritory the  introduction  of  intoxicating  li- 
quors is,  by  existing  laws  and  treaties,  pro- 
hibited, as  to  preserve  those  laws  and 
treaties  in  force  to  the  extent  of  excluding 
interstate  traffic  in  intoxicating  liquors  that 
would  be  inconsistent  with  the  prohibition. 
[Ed.  Note.— For  other  cases,  see  Indians.  Cent. 
Dig.  8S  61.  62 ;    Dec.  Dig.  8  35.*] 

[No.  11,  Original.] 

Argued  May  13,  1912.     Decided  June  10, 
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ORIGINAL  APPLICATION  for  Habeas 
Corpus  and  Certiorari  to  inquire  into 
a  detention  under  a  bench  warrant  issued 
upon  an  indictment  charging  the  petitioner 
with  bringing  intoxicating  liquors  into  that 
part  of  the  state  of  Oklahoma  formerly 
^  known  as  the  Indian  territory.    Denied. 
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*  Statement  of  the  Case. 

9  *  This  is  an  original  application  for  a  writ 

•  of  habeas^eorpus  to  inquire  into  the  arrest 
and  detention  of  the  petitioner,  who  is 
held  in  custody  by  the  United  States  mar- 
shal for  the  eastern  district  of  Oklahoma, 
under  a  capias  or  bench  warrant  issued  out 
of  the  United  States  district  court,  upon 
an  indictment  of  which  the  following  is 
a  copy: 

United  States  of  America, 
Eastern  District  of  Oklahoma,  ss: 

In  the  District  Court  of  the  United  States 
in  and  for  the  Eastern  District  aforesaid, 
at  the  March  Term  thereof,  a.  d.  1912, 
at  Vinita,  Oklahoma. 
The  grand  jurors  of  the  United  States, 

impaneled,  sworn,  and  charged  at  the  term 

aforesaid  of  the  dourt  aforesaid  on  their 


oath  present,  that  Otis  Tittle  and  Charley 
Wobb,  and  each  of  them,  on  the  23d  day 
of  January^  in  the  year  1912,  in  the  said 
division  of  said  district,  and  within  tho 
jurisdiction  of  said  court  in  Craig  county, 
in  the  state  of  Oklahoma,  the  same  then 
and  there  being  and  constituting  a  portion 
of  the  Indian  country  of  the  said  United 
States,  did  at  the  time  and  place  afore- 
said unlawfully,  knowingly,  wilfully,  and 
feloniously  introduce,  and  attempt  to  so 
introduce  and  carry  into  the  said  Indian 
country,  from  without  the  said  Indian  coun- 
try, 17  gallons  of  spirituous,  ardent,  and 
intoxicating  liquor,  to  wit:  alcohol,  which 
said  alcohol  was  by  the  said  Otis  Tittle 
and  Charley  Webb  and  each  of  them  so  in- 
troduced and  carried  into  that  portion  of 
said  eastern  district  of  Oklahoma,  so  her 
ing  then  and  there  Indian  country,  as  above 
set  forth  and  described,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peaos  and  dig- 
nity of  the  United  States.  * 

Petitioner  also  applies  for  a  writ  of  cer- 
tiorari to  review  the  action  of  the  dis- 
trict court  in  refusing,  on  habeas  corpus,  to 
discharge  him  from  custody  under  the 
bench  warrant.  ^ 

For  present  purposes  it  is  admitted  tliutg 
petitioner  is  a* white  man,  not  of  Indian* 
blood;  that  the  intoxicating  liquors  de- 
scribed in  the  indictment  were  shipped  on 
his  order  from  the  city  of  Joplin,  in  the 
state  of  Missouri,  by  way  of  a  railway 
that  is  a  common  carrier  of  interstate  ship- 
ments, consigned  to  petitioner  at  the  city 
of  Vinita,  in  the  state  of  Oklahoma;  that 
the  same  reached  the  latter  city  over  said 
railway  line  in  the  course  of  ordinary 
transportation  at  the  time  of  the  alleged 
offense  set  forth  in  the  indictment,  to  wit, 
January  23,  1912;  that  said  intoxicating 
liquors  were  delivered  by  the  transporta- 
tion company  to  the  petitioner  within  the 
city  of  Vinita,  and  he  received  them  upon 
a  public  street  and  highway,  and  not  up- 
on restricted  land,  for  the  purpose  and  with 
the  intent  of  carrying  and  transporting  tho 
liquors  along  the  streets  and  highways  to 
another  point  within  the  same  city,  and 
that  while  he  was  in  the  act  of  so  receiv- 
ing the  same  he  was  arrested.  That  the 
city  of  Vinita  is  situate  in  Craig  county, 
Oklahoma,  which  county  constitutes  a  part 
of  what  was  formerly  the  Cherokee  Na- 
tion; that  all  the  lands  of  the  Cherokee 
Nation  have  been  either  allotted  to  indi- 
vidual citizens  of  the  Cherokee  Tribe  under 
the  terms  of  the  Cherokee  Agreement  and 
the  several  acts  of  Congress  providing  for 
the  allotment  of  said  lands,  or  sold  by  the 
United  Statea  for  the  benefit  of  the  citi- 
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lens  of  the  Cherokee  Nation,  either  m  town 
tites  or  otherwiae,  under  the  authority  of 
the  aeveral  acts  of  Congress  providing  there- 
for; that  the  city  of  Vinita,  including  the 
place  where  the  intoxicating  liquor  was 
delivered  to  and  received  hy  the  petitioner, 
is  a  part  of  the  original  town  site  of  Vinita, 
Indian  territory;  and  that  the  status  of  the 
lands  and  of  the  enrolled  members  of  the 
Cherokee  Tribe  of  Indians  are  such  as  are 
fixed   by   law. 

The  petitioner  contends  that  the  district 
court  is  without  jurisdiction,  because  there 
is  no  existing  law  under  which  the  offense 
alleged   against   him   is  punishable  in  the 

•  Federal  courts.     He  claims  that  he  is  ob- 

•  liged  to  resort* to  this  court  for  relief  be- 
cause the  United  States  circuit  court  of 
appeals  for  the  eighth  circuit  has  decided 
the  questions  involved,  adversely  to  his  con- 
tention, in  the  case  of  United  States  Exp. 
Co.  V.  Friedman,  191  Fed.  673. 

Messrs.  Joseph  O.  Stone,  I/awrence 
Maxwell,  James  S.  Davenport,  Thomas  H. 
Owen,  and  Joseph  S.  Qraydon  for  petition- 
er. 

Solicitor  General  liehmann,  Assistant 
Attorney  General  Denison,  and  Mr.  Louis 
Q  G.  Bissell  for  respondent. 

CD 

•  *Mr.  Justice  Pitney,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  draftsman  of  the  indictment  evi- 
i!  dently  intended  to  charge  the  offense  known 
«P  as  "introducing  liquor  into  *  the  Indian 
country,"  made  punishable  by  J  2139,  Rev. 
Stat,  as  amended  by  act  of  July  23,  1892 
(27  Stat,  at  L.  260,  chap.  234),  and  by  the 
"Act  to  Prohibit  the  Sale  of  Intoxicating 
Drinks  to  Indians,"  etc.,  approved  January 
80,  1897  (29  Stat  at  L.  606,  chap.  109). 

The  circuit  court  of  appeals  in  United 
States  Exp.  Co.  v.  Friedman,  191  Fed.  673, 
dealt  with  the  question  whether  that  por- 
tion of  Oklahoma  formerly*  known  as  the 
Indian  territory  ceased  to  be  "Indian  coun- 
try" upon  the  admission  of  Oklahoma  as  a 
state,  so  that  these  acts  were  no  longer  ap- 
plicable, and  with  the  question  whether  the 
admission  of  Oklahoma  as  a  state  had  the 
effect  of  repealing  them  so  far  as  pertained 
to  the  introduction  of  liquors  into  the  ter- 
ritory. Petitioner's  application  to  this 
court  for  a  habeas  corpus  was  intended  to 
bring  that  decision  under  review,  and  the 
agreed  statement  of  facts  was  designedly 
80  framed  as  to  show  the  grounds  of  his 
contention  that  the  locus  in  quo  is  no  long- 
er "Indian  country." 

The  government,  however,  in  resisting 
the  application,  relied  for  support  of  the 
jurisdiction  of  the  district  court  not  only 


upon  the  acts  Just  referred  to,  but  alto 
upon  S  8  of  "An  Act  to  Provide  for  the  Ap- 
pointment of  Additional  Judges  of  the 
United  States  Court  in  the  Indian  Terri- 
tory, and  for  Other  Purposes,"  approved 
March  1,  1895  (28  Stat  at  L.  693,  chap. 
146). 

The  three  enactments  in  question  are 
set  forth  in  chronological  order  in  the  mar- 
gin.! 

tAct  of  July  23, 1892  (27  Stat  at  L.  260). 

"Chap.  234. — ^An  Act  to  Amend  Sections 
Twenty-one  Hundred  and  Thirty-nine, 
Twenty-one  Hundred  and  Forty,  and 
Twenty-one  Hundred  and  Forty-one  of  the 
Revised  Statutes  Touchii^  the  Sale  of  In- 
toxicants in  the  Indian  Country,  and  for 
Other  Purposes. 

"Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States 
of  America  in  Congress  Assembled,  That 
section  twenty-one  hundred  and  thirty-nine 
of  the  Revised  Statutes  be  amended  and  re- 
enacted  so  as  to  read  as  follows: 

"  'Sec.  2139.  No  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquor  or  liquors  of 
whatever  kind,  shall  be  introduced,  under 
any  pretense,  into  the  Indian  oountry. 
Every  person  who  sells,  exchanges,  gives, 
barters,  or  disposes  of  any  ardent  spirits, 
ale,  beer,  wine,  or  intoxicating  liquors  qi 
any  kind  to  any  Indian  under  charge  ol 
any  Indian  superintendent  or  agent,  or  in- 
troduces or  attempts  to  introduce  any  ar- 
dent spirits,  ale,  wine,  beer,  or  intoxicating 
liquor  of  any  kind  into  the  Indian  country, 
shall  be  punished  by  imprisonment  for  not 
more  thsji  two  years,  and  by  fine  of  not 
more  than  three  hundred  dollars  for  each  of- 
fense. But  it  shall  be  a  sufficient  defense 
to  any  charge  of  introducing  or  attempting 
to  introduce  ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  liquors  into  the  Indian  coun- 
try that  the  acts  charged  were  done  under 
authority  in  writing  from  the  War  Depart- 
ment, or  any  officer  duly  authorized  there- 
unto by  the  War  Department.  All  com- 
plaints for  the  arrest  of  any  person  or  per- 
sons, made  for  violation  of  any  of  the  provi- 
sions of  this  act,  shall  be  made  in  the 
county  where  the  offense  shall  have  been 
committed;  or,  if  committed  upon  or  within 
any  reservation  not  included  in  any  county, 
then  in  anv  county  adjoining  such  reser- 
vation; and,  if  in  the  Indian  territory,  be- 
fore the  United  States  court  oommissioner, 
or  commissioner  of  the  circuit  court  of 
the  United  States  residing  nearest  the  place 
where  the  offense  was  committed,  who  is  not 
for  any  reason  disqualified ;  but  in  all  cases 
such  arrests  shall  be  made  before  any  United 
States  court  commissioner  residing  in  such 
adjoining  county,  or  before  any  magistrate 
or  judicial  officer  authorized  by  the  laws 
of  the  state  in  which  such  reservation  is  lo- 
cated to  issue  warrants  for  the  arrest  and 
examination  of  offenders  by  seetion  ten 
hundred  and  fourteen  of  the  Revised  Stat- 
utes of  the  United  States    (U.  8.  Con^). 


gm 
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*  *At  tbe  tiiiie  of  the  puHaga  of  the  act  of 
S  1895,  the  territoiy  known  m  the  Indiftn 
f  territory  was  that  which  was'described  bj 
^  metes  and  bounds  in  the  act  of  May  2, 
g  1890  (26  Stat,  at  L.  81,  98,  chap.  182,  §  29). 

*  It  included  the  lands  of*the  Cherokee  Na- 
tion and  the  city  of  Vinita,  where  the  pe- 
titioner's alleged  offense  was  committed.  It 
is  now,  of  course,  a  part  of  the  state  of 
Oklahoma. 

It  is  not  open  to  serious  dispute  that 
if  the  prohibition  of  the  act  of  1895  against 
^'carrying  into  said  territory  any  such  li- 
quors or  drinks"  remains  operative  so  far 
as  pertains  to  the  carrying  of  intoxicating 
liquors  from  another  state  into  that  part 
of  Oklahoma  which  was  the  Indian  terri- 
tory, the  acts  admittedly  done  by  the  pe- 
titioner constitute  an  offense  thereunder,  of 
which  the  United  States  district  court  has 
jurisdiction.  Whether  the  offense  is  suf- 
ficiently alleged  in  the  indictment  is  an- 
other question,  which,  on  familiar  grounds, 
is  not  a  proper  subject-matter  for  inquiry 
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an  habeas  corpus.  Sx  parte  Parka,  98  U. 
8.  IS,  23  L.  ed.  787;  Bz  parte  Vii^ia* 
100  U.  S.  339,  25  L.  ed.  876,  3  Am.  Grinu 
Rep.  547 ;  Ex  parte  Garll,  106  U.  S.  621, 
27  L.  ed.  288,  1  Sup.  Ct.  Rep.  535,  4  Am. 
Grim.  Rep.  253;  Re  Belt,  159  U.  S.  95,  40 
L.  ed.  88,  15  Sup.  Gt.  Rep.  987;  Ornelas  T. 
Ruiz,  161  U.  S.  502,  40  L.  ed.  787,  16  Sup. 
Gt.  Rep.  689.  Recognizing  this,  counsel 
for  the  petitioner,  upon  the  oral  argument 
and  in  a  supplemental  brief,  modified  his 
original  contentions  so  as  to  deal  with  the 
act  of  1895.  As  thus  modified,  the  grounda 
upon  which  he  relies  are  the  following: 

First,  that  the  act  of  1895,  being  a  spe- 
cial act  applicable  to  the  Indian  territory^ 
had  the  effect  of  superseding,  as  to  that  ter- 
ritory, the  existing  general  statute  against 
the  introduction  and  sale  of  intoxicating 
liquors  in  the  Indian  country. 

Secondly,  that  the  act  of  1897,  being 
amendatory  of  the  general  statute  against 
the  introduction  and  sale  of  intoxicating 
liquors  in  the  Indian  country,  did  not  ap- 


Stat.  1901,  p.  716).  And  all  persons  so 
arrested  shall,  unless  discharged  upon  exam- 
ination, be  held  to  answer  and  stand  trial 
before  the  court  of  the  United  States  haying 
jurisdiction  of  the  offense.'" 

Act  of  March  1,  1895  (28  Stat,  at  L.  693). 

*Chap.  145. — An  Act  to  Provide  for  the 
Appointment  of  Additional  Judges  of  the 
United  States  Gourt  in  the  Indian  Ter- 
ritory, and  for  Other  Purposes. 

"Sec.  8.  That  any  person,  whether  an  In- 
dian or  otherwise,  who  shall,  in  said  terri- 
tory, manufacture,  sell,  give  away,  or  in  any 
manner  or  by  any  means  furnish  to  any- 
one, either  for  himself  or  another,  any 
vinous,  malt,  or  fermented  liquors,  or  any 
other  intoxicating  drinks  of  any  kind  what- 
soever, whether  medicated  or  not,  or  who 
shall  carry,  or  in  any  manner  have  carried, 
into  said  territory,  any  such  liquors  or 
drinks,  or  who  shall  be  interested  in  such 
manufacture,  sale,  giving  away,  furnishing 
to  anyone,  or  carrying  into  said  territory 
any  of  such  liquors  or  drinks,  shall,  upon 
conviction  thereof,  be  punished  by  fine  not 
exceeding  five  hundred  dollars,  and  by  im- 
prisonment for  not  less  than  one  month  nor 
more  than  five  years." 

Act  of  January  30,  1897    (29  Stat,  at  L. 

506). 

"Ghap.  309.— An  Act  to  Prohibit  the  Sale 
of  Intoxicating  Drinks  to  Indians,  Pro- 
viding Penalties  Therefor,  and  for  Other 
Purposes. 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Gongress  assembled,  Hiat  any 
person  who  shall  sell,  give  away,  dispose 
of,  exchange,  or  barter  any  malt,  spirituous, 
or  vinous  liquor,  including  beer,  ale,  and 


wine,  or  any  ardent  or  other  intoxicating 
liquor  of  any  kind  whatsoever,  or  any  ea* 
sence,  extract,  bitters,  preparation,  com- 
pound, composition,  or  any  article  whatso- 
ever, under  any  name,  label,  or  brand,  which 
produces  intoxication,  to  any  Indian  to 
whom  allotment  of  land  has  been  made 
while  the  title  to  the  same  shall  be  held 
in  trust  by  the  government,  or  to  any  In- 
dian a  ward  of  the  government,  under 
charge  of  any  Indian  superintendent  or 
agent,  or  any  Indian,  including  mixed 
bloods,  over  whom  the  government,  through 
its  departments,  exercises  guardianship, 
and  any  person  who  shall  introduce  or  at- 
tempt to  introduce  any  malt,  spirituous,  or 
vinous  liquor,  including  beer,  ale,  and  wine, 
or  any  ardent  or  intoxicating  liquor  of  any 
kind  whatsoever  into  the  Indian  country, 
which  term  shall  include  any  Indian  allot- 
ment, while  the  title  to  the  same  shall  be 
held  in  trust  by  the  government^  or  while 
the  same  shall  remain  inalienable  by  the 
allottee  without  the  consent  of  the  United 
States,  shall  be  punished  by  imprisonment 
for  not  less  than  sixty  days,  and  by  a  fine 
of  not  less  than  one  hundred  dollars  for  the 
first  offense  and  not  less  than  two  hundred 
dollars  for  each  offense  thereafter:  Provid- 
ed, however.  That  the  person  convicted  shall 
be  committed  until  fine  and  costs  are  paid. 
But  it  shall  be  a  sufficient  defense  to  any 
charge  of  introducing  or  attempting  to  in- 
troduce ardent  spirits,  ale,  beer,  wine,  or 
intoxicating  liquors  into  the  Indian  coun- 
try that  the  acts  charged  were  done  un- 
der authority,  in  writing,  from  the  War 
Department,  or  any  officer  duly  authoriaed 
thereunto  by  the  War  Department. 

Sec.  2.  That  so  much  of  the  act  of  tha 
twenty-third  day  of  July,  eighteen  hundred 
and  ninety-two,  as  is  inconsistent  with  tbt 
provisions  of  this  act,  is  hereby  repealed.** 
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ply  to  the  Indian  territory^  becatiM  tliat 
territory  waa   covered  by  tlie  special  act 
Sof  1895. 

iP  *  Thirdly,  that  the  jurisdiction  cannot  be 
rested  upon  the  act  of  1897,  because  the 
place  where  the  alleged  offense  was  com- 
mitted was  not  Indian  country  within  the 
meaning  of  that  act,  since  there  was  no 
Indian  title  remaining  in  the  town  site  of 
Vinita;  the  insistence  being  that  where 
there  is  no  Indian  title,  no  inalienable  land, 
and  no  allotted  land  held  in  trust,  there 
can  be  no  ''Indian  country." 

Fourthly,  that,  whether  the  act  of  1895 
or  the  act  of  1897  would  otherwise  be  ap- 
plicable, these  acts  were  both  repealed,  as 
to  that  part  of  Oklahoma  which  was  for- 
merly the  Indian  territory,  by  the  force 
of  the  Oklahoma  enabling  act  of  June  16, 
1906,  chap.  3335,  34  Stat,  at  L.  267,  under 
the  authority  of  which  the  Constitution  of 
Oklahoma  was  adopted  and  a  state  gov- 
ernment established,  covering  the  territory 
previously  known  as  Oklahoma  and  the  In- 
dian territory;  and  pursuant  to  which  cer- 
tain statutes  were  afterwards  enacted  by 
the  state  legislature,  viz.,  an  act  of  March 
24,  1908,  known  as  the  Billups  law,  being 
|§  4156-4209  of  the  Compiled  Laws  of  Okla- 
homa of  1909,  and  an  act  passed  March 
11,  1911,  Session  Laws  of  Oklahoma,  1910- 
1911,  pp.  154-156. 

The  contentions  of  the  government,  on  the 
other  hand,  are: 

First,  that  the  act  of  1895  prohibits  the 
liquor  traffic  in  the  Indian  territory,  re- 
gardless of  any  question  concerning  the 
term  "Indian  country,"  or  concerning  the 
title  to  particular  lands,  or  the  race  or 
color  of  the  persons  affected. 

Secondly,  that  the  extinguishment  of  the 
Indian  land  title  to  the  particular  locus  in 
quo  did  not  remove  it  from  the  operation 
of  §  2139,  Rev.  Stat,  as  amended  by  the  acts 
of   1892  and  1897,  because    (among  other 
reasons)    a  contrary   intent  is  manifested 
in  the  treaties  and  statutes  under  which 
that  title  was  extinguished. 
^     Thirdly,  that  neither  by  admitting  Okla- 
g  homa  to  statehood,  nor  by  anything  in  the 
•  enabling  act,  did  Congress^renounce  its  con- 
trol   over  the   interstate   liquor   traffic   in 
what  had  been  the  Indian  territory. 

The  question  whether  the  act  of  1895  was 
superseded  by  the  act  of  1897  was  not  much 
discussed  in  the  argument.  It  is  a  ques- 
tion of  nicety,  having  an  importance  ex- 
tending beyond  the  exigencies  of  the  pres- 
ent case.  In  the  view  we  take  of  the  other 
questions,  however,  we  may  simplify  the  dis- 
cussion by  assuming  (without  conceding) 
that  petitioner's  first  two  points  are  well 
taken,  and  that  the  act  of  1897  did  not  ap- 
ply to  the  Indian  territory  because  that  ter- 


ritory was  covered  by  the  special  act  of 
1895.  This  at  the  same  time  renders  it 
unnecessary  for  us  to  consider  his  third 
contention,  viz,,  that  the  locus  in  quo  was 
not  Indian  country  within  the  meaning  of 
the  act  of  1897,  because  of  the  extinguishi> 
ment  of  the  Indian  title. 

We  may  thus  proceed  at  once  to  the  ques- 
tion of  the  effect  upon  the  act  of  1895 
of  the  Oklahoma  enabling  act  of  June  16, 
1906  (34  Stat,  at  L.  267,  chap.  3335), 
and  the  admission  of  the  state  of  Oklahoma 
into  the  Union  pursuant  thereto.  Since  the 
government  concedes  that  the  act  of  1896 
has  been  thereby  repealed,  saving  so  far  as 
it  prohibited  the  carrying  of  intoxicating 
liquors,  etc.,  from  another  state  into  the 
territory,  the  matter  to  be  discussed  is  still 
further  narrowed. 

Before  passing,  however,  it  should  be 
noted  that  §  2139,  Kev.  Stat.,  and  the  act 
of  1897,  contain  prohibitions  respecting  the 
sale  of  intoxicating  liquor  to  Indians,  and 
in  this,  and  perhaps  in  other  important  re- 
spects, cover  ground  not  covered  by  the 
act  of  1895.  We  must  not  be  understood 
as  deciding  that  these  prohibitions  are  no 
longer  in  force  within  what  was  the  In- 
dian territory,  either  because  of  the  as- 
sumed effect  of  the  act  of  1895  in  super- 
seding the  previous  general  statute  of  which 
the  act  of  1897  was  amendatory,  or  be-^ 
cause  of  the  Oklahoma  enabling  act  andg 
the  admission  of  the  state  thereunder.  *  The  • 
assumption  we  make  in  favor  of  the  pe- 
titioner is  for  the  purposes  of  the  present 
argument  only. 

The  title  and  pertinent  sections  of  the 
enabling  act  are  set  forth  in  the  margin.t 

tOklahoma  Enabling  Act    (34  Stat  at  U 
267,  chap.  3335). 

"An  Act  to  Enable  the  People  of  Oklahoma 
and  of  the  Indian  Territory  to  Form  a 
Constitution  and  State  Government  and 
Be  Admitted  into  the  Union  on  an  Equal 
Footing  with  the  Original  States,"  etc. 

Section  1.  "That  the  inhabitants  of  all 
that  part  of  the  area  of  the  United  States 
now  constituting  the  territory  of  Oklahoma 
and  the  Indian  territory,  as  at  present 
described,  may  adopt  a  constitution  and  be- 
come the  state  of  Oklahoma,  as  hereinafter 
provided:  Provided,  That  nothing  contained 
in  the  said  constitution  shall  be  construed 
to  limit  or  impair  the  rights  of  person  or 
property  pertaining  to  the  Indians  of  said 
territories  (so  long  as  such  rights  shall  re- 
main unextinguished)  or  to  limit  or  affect 
the  authority  of  the  government  of  the 
United  States  to  make  any  law  or  regula- 
tion respecting  such  Indians,  their  lands, 
property,  or  other  rights,  by  treaties,  agree- 
ment, law,  or  otherwise,  which  it  would 
have  been  competent  to  make  if  this  act  had 
never  been  passed. 
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*  It  will  be  obscn'ed  that  its  Ist  section 
g  provides  that  nothing  in  the  constitution 
CD  of  the  new  state  shall  be  *  construed  "to 
P  limit  or  affect  the  authority  of  the  gov- 
gernment  of  the  United  States  to  make 
•  any  law  or  regulation  *  respecting  such 
Indians,  their  lands,  property,  or  oth- 
er rights  by  treaties,  agreement.  Law,  or 
otherwise,  which  it  would  have  been  com- 
petent to  make  if  this  act  had  never  been 
passed."  Also  that  §  3  requires  that  the 
constitution  shall  prohibit  the  manufac- 
ture and  sale  of  intoxicating  liquors  with- 
in those  parts  of  the  proposed  state  known 
as  the  Indian  territory  and  the  Osage  In- 
dian Reservation,  and  within  any  other 
parts  of  said  state  which  existed  as  In- 
dian reservations  on  January  1,  1906,  and 
shall  prohibit  the  shipment  or  conveyance 
of  such  liquors  from  other  parts  of  the 
state  into  the  portions  just  described;  the 
prohibition  to  continue  for  a  period  of 
twenty-one  years,  and  thereafter  until  the 
people  shall  otherwise  provide  by  constitu- 
tional amendment  and  proper  state  legi»- 
lation;  with  a  proviso  for  the  establish- 
ment of  state  agencies  for  the  sale  of  li- 


quors for  medicinal  purposes  and  to  bond- 
ed apothecaries,  of  denaturized  alcohol  for 
industrial  purposes  and  of  alcohol  for  sci- 
entific purposes;  and  with  elaborate  pro- 
visions for  carrying  the  prohibition  into 
effect  and  preventing  any  abuse  of  the 
limited  privileges  conferred;  it  being  de- 
clared, at  the  same  time,  that  "upon  the 
admission  of  said  state  into  the  Union  these 
provisions  shall  be  immediately  enforce- 
able in  the  courts  of  said  state." 

Pursuant  to  this  act,  a  constitutional 
convention  prepared  and  submitted  to  the 
people  for  adoption  a  constitution  contain* 
ing  the  clauses  thus  prescribed  by  Con* 
gress.  At  the  same  time  a  separate  con* 
stitutional  provision  was  submitted,  for 
establishing  state-wide  liquor  prohibition^ 
substantially  in  the  same  termi  and  sub- 
ject to  the  same  provisions  that  were  pre- 
scribed, with  respect  to  the  Indian  terri- 
tory and  the  Indian  reservations,  by  the  ao 
^enabling  act.  The  constitution  and  the  sep-  • 
arate  constitutional  provision  were  duly 
adopted  by  the  people,  and  on  November  16, 
1907,    by    proclamation    of    the    President, 


"See.  2.  That  all  male  persons  over  the 
age  of  twenty-one  years,  who  are  citizens 
of  the  United  States,  or  who  are  members  of 
any  Indian  nation  or  tribe  in  said  Indian 
territory  and  Oklahoma,  and  who  have  re- 
sided within  the  limits  of  said  proposed 
state  for  at  least  six  months  next  preceding 
the  election,  are  hereby  authorized  to  vote 
for,  and  choose  delegates  to  form  a  con- 
stitutional convention  for,  said  proposed 
state;  and  all  persons  qualified  to  vote  for 
said  delegates  shall  be  eligible  to  serve  as 
delegates;     .    •    • 

"Sec.  3.  .  •  .  Said  convention  shall, 
and  is  hereby  authorized  to,  form  a  consti- 
tution and  state  government  for  said  pro- 
posed state.  .  .  .  And  said  convention 
shall  provide  in  said  constitution: 

"Second.  That  the  manufacture,  sale,  bar- 
ter, giving  away,  or  otherwise  furnishing, 
except  as  hereinafter  provided,  of  intoxicat- 
ing liquors  within  those  parts  of  said  state 
now  known  as  the  Indian  territory  and  the 
Osage  Indian  reservation,  and  within  any 
other  parts  of  said  state  which  existed 
as  Indian  reservations  on  the  first  day 
of  January,  nineteen  hundred  and  six,  is 
prohibited  for  a  period  of  twenty-one 
years  from  the  date  of  the  admission 
of  said  state  into  the  Union,  and  thereafter 
until  the  people  of  said  state  shall  other- 
wise provide  by  amendment  of  said  con- 
stitution and  proper  state  legislation.  Any 
person,  individual  or  corporate,  who  shall 
manufacture,  sell,  barter,  give  away,  or 
otherwise  furnish  any  intoxicating  liquor  of 
any  kind  including  beer,  ale,  and  wine,  con- 
trary to  the  provisions  of  this  section,  or 
who  shall,  within  the  above-described  por- 


tions of  said  state,  advertise  for  sale  or 
solicit  the  purchase  of  any  such  liquors,  or 
who  shall  ship  or  in  any  way  convey  such 
liquors  from  other  parts  of  said  state  into 
the  portions  hereinbefore  described  shall  be 
punished,  on  conviction  thereof,  by  fine  not 
less  than  fifty  dollars  and  by  imprisonment 
not  less  than  thirty  days  for  each  offense: 
Provided,  That  the  legislature  may  pro- 
vide by  law  for  one  agency  under  the  su- 
pervision of  said  state  in  each  incorporated 
town  of  not  less  than  two  thousand  pop- 
ulation in  the  portions  of  said  state  herein- 
before described;  and  if  there  be  no  incor- 
porated town  of  two  thousand  population  in 
any  county  in  said  portions  of  said  states 
such  county  shall  be  entitled  to  have  one 
such  agency,  for  the  sale  of  such  liquors  for 
medicinal  purposes;  and  for  the  sale,  for 
industrial  purposes,  of  alcohol  which  shall 
have  been  denaturized  by  some  process  ap- 
proved by  the  United  States  Commissioner 
of  Internal  Revenue;  and  for  the  sale  of 
alcohol  for  scientific  purposes  to  such  scien- 
tific institutions,  universities,  and  colleges 
as  are  authorized  to  procure  the  same  free 
of  tax  under  the  laws  of  the  United  States; 
and  for  the  sale  of  such  liquors  to  any 
apothecary  who  shall  have  executed  an  ap- 
proved bond,  in  a  sum  not  less  than  one 
thousand  dollars,  conditioned  that  none  of 
such  liquors  shall  be  used  or  disposed  of 
for  any  purpose  other  than  in  the  com- 
pounding of  prescriptions  or  other  medi- 
cines, the  sale  of  which  would  not  subject 
him  to  the  payment  of  the  special  tax  re- 
quired of  liquor  dealers  by  the  United 
States,  and  the  payment  of  such  special 
tax  by  any  person  within  the  parts  of  said 
state   hereinabove   defined  shall   constitute 
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Oklahoma  wm  admitted  at  a  itate  of  the 
Union.     [35  Stat,  at  K  2160.] 

No  doubt  the  euabliug  act,  followed  by 
the  adoption  of  the  conatitution  there^ 
prescribed  and  the  admiBsion  of  the  new 
state,  had  the  effect  of  remitting  to  the 
state  government  the  enforcement  of  the 
prohibition  respecting  the  manufacture, 
sale,  barter,  etc,  of  intoxicating  liquors 
within  the  state,  and  respecting  commerce 
in  such  liquors  conducted  wholly  within 
the  state;  and,  to  the  extent  that  the 
scheme  of  prohibition  established  by  the 
enabling  act  covered  the  same  field  that 
had  been  covered  by  the  act  of  1895,  the 
latter  act  must  be  considered  as  impliedly 
repealed.  But  the  act  of  1895  included 
offenses  that  are  not  covered  by  the  pro- 
hibition scheme  of  the  enabling  act;  it  pro- 
hibited the  carrying  of  intoxicating  liquors 
from  other  states  into  territory  that  was 
included  in  the  state  of  Oklahoma.  And 
the  question  for  present  solution  is  wheth- 
er the  act  of  1896,  having  been  partially 
repealed,  as  just  indicated,  remains  in 
force  as  a  prohibition  against  such  inter- 
state traffic.     In  deciding  it  we  shall   do 


well  to  bear  in  mind  that  the  offense  of 
importing  or  "introducing"  or  "carrying  in** 
such  liquors  into  a  protected  district  is  dif- 
ferent in  its  nature  and  readily  distin* 
guishable  from  the  offenses  of  manufae- 
turing,  selling,  etc,  within  the  district;  that 
from  the  earliest  times  they  have  been  treat- 
ed in  Federal  legislation  as  different  of- 
fenses; that  CoQgress  for  many  years  has 
consistently  pursued  the  policy  of  forbid- 
ding sales  of  liquor  to  Indians  and  exclud- 
ing it  from  country  occupied  by  them ;  that 
the  prohibition  of  importations  has  been 
deemed  necessary  to  effectuate  the  purpose 
of  preventing  the  use  of  it  in  protected 
districts;  that  the  act  of  1895  was  passed 
for  the  evident  purpose  of  enforcing  the  two- 
fold prohibition  in  the  Indian  territory;  ^ 
and  that  by  agreements  with  the  Indian  g 
tribes* inhabiting  the  territory  (as  will  ap-* 
pear  below)  the  United  States  vras,  to 
some  extent,  at  least,  pledged  to  maintain 
the  prohibition.  Besides  these  consider- 
ations, it  is  to  be  noted  that  the  enabling 
act,  while  containing  most  stringent  clauses 
for  preventing  (at  least  for  twenty-one 
years)    the  manufacture  of  and  traffic  in 


prima  facie  evidence  of  his  intention  to 
violate  the  provisions  of  this  section.  No 
sale  shall  be  made  except  upon  the  sworn 
statement  of  the  applicant  in  writing,  set- 
ting forth  the  purpose  for  which  the  liquor 
is  to  be  used,  and  no  sale  shall  be  made  for 
medicinal  purposes  except  sales  to  apothe- 
caries as  hereinabove  provided  unless  such 
statement  shall  be  accompanied  by  a  bona 
fide  prescription  signed  by  a  regular  prac- 
tising physician,  which  prescription  shall 
not  be  filled  more  than  once.  Each  sale 
shall  be  duly  registered,  and  the  register 
thereof,  together  with  the  affidavits  and 
prescriptions  pertaining  thereto,  shall  be 
open  to  inspection  by  any  officer  or  citizen 
of  said  state  at  all  times  during  business 
hours.  Any  person  who  k.hall  knowingly 
make  a  false  affidavit  for  the  purpose 
aforesaid  shall  be  deemed  guilty  of  perjury. 
Any  physician  who  shall  prescribe  any  such 
liquor,  except  for  treatment  of  disease 
which,  after  his  own  personal  diagnosis,  he 
shall  deem  to  require  such  treatment,  shall, 
upon  conviction  thereof  be  punished  for 
each  offense  by  fine  of  not  less  than  two 
hundred  dollars  or  by  imprisonment  for  not 
less  than  thirty  days,  or  by  both  such  fine 
and  imprisonment;  and  any  person  con- 
nected with  any  such  agency  who  shall  be 
convicted  of  making  any  sale  or  other  dis* 
position  of  liquor  contrary  to  these  pro- 
visions shall  he  punished  by  imprisonment 
for  not  less  than  one  year  and  one  day. 
Upon  admission  of  said  state  into  the 
Union  these  provisions  shall  be  immediately 
enforceable  in  the  courts  of  said  state. 

"Third.  That  the  people  inhabiting  said 
proposed  state  do  agree  and  declare  that 
they  forever  disclaim  all  right  and  title  in 
or  to  any  unappropriated  public  lands  lying 


within  the  boundaries  thereof,  and  to  all 
lands  lying  within  said  limits,  owned  or 
held  by  any  Indian,  tribe,  or  nation;  and 
that  until  the  title  to  any  such  public  land 
shall  have  been  extinguished  by  the  United 
States,  the  same  shall  be  and  remain  sub- 
ject to  the  Jurisdiction,  disposal,  and  con- 
trol of  the  United  States." 

Sec.  4  provides  for  the  submission  to  the 
people  of  the  constitution  to  be  adopted  by 
the  constitutional  convention,  and  the  ad- 
mission of  the  state  (on  ratification  of  ths 
constitution  by  the  people)  "on  an  equal 
footing  with  the  original  states." 

"Sec.  13.  That  said  state,  when  admitted 
as  aforesaid,  shall  constitute  two  judicial 
districts,  to  be  known  as  the  eastern  district 
of  Oklahoma  and  the  western  district  of 
Oklahoma;  the  said  Indian  territory  shall 
constitute  said  eastern  district,  and  the 
said  Oklahoma  territory  shall  constitute 
said  western  district.  .  .  .  The  circuit 
and  district  oourts  for  each  of  said  districts, 
and  the  judges  thereof,  respectively,  shall 
possess  the  same  powers  and  jurisdiction 
and  perform  the  same  duties  required  to  be 
performed  by  the  other  circuit  and  district 
courts  and  judges  of  the  United  States, 
and  shall  be  governed  by  the  same  laws  and 
regulations.     ..." 

"Sec.  21.  .  .  .  All  laws  in  force  in  ths 
territory  of  Oklahoma  at  the  time  of  ths 
admission  of  said  state  into  the  Union 
shall  be  in  force  throughout  said  state,  ex- 
cept as  modified  or  changed  by  this  act  or 
by  the  constitution  of  the  state,  and  the  laws 
of  the  United  States  not  locally  inapplicable 
shall  have  the  same  force  and  effect  within 
said  state  as  elsewhere  within  the  United 
States." 
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liquors  within  the  Indian  territory,  and 
their  transportation  from  other  parts  of 
the  new  state  into  the  territory,  imposes 
no  duty  upon  the  new  slate  with  respect  to 
preventing  liquors  from  being  brought  into 
the  territory  from  other  states. 

In  Tiew  of  these  considerations,  and  oth- 
ers to  be  mentioned,  it  seems  to  us  that 
Congress,  so  far  from  intending  by  the 
enabling  act  to  repeal  so  much  of  the  act 
of  1895  as  prohibits  the  carrying  of  intox- 
icating liquors  into  the  Indian  territory 
from  points  without  the  state,  framed  the 
enabling  act  with  a  clear  view  of  the  dis- 
tinction between  the  powers  appropriate  to 
be  exercised  by  the  new  state .  over  mat- 
ters within  her  borders,  and  the  powers 
appropriate  to  be  exercised  by  the  United 
States  over  traffic  originating  beyond  the 
borders  of  the  new  state  and  extending 
within  the  Indian  territory. 

In  addition,  there  is  the  proviso  con- 
tained in  §  1  of  the  act,  that  nothing 
contained  in  the  state  Constitution  shall 
be  construed  "to  limit  or  affect  the  author- 
ity of  the  government  of  the  United  States 
to  make  any  law  or  regulation  respecting 
such  Indians,  their  lands,  property,  or  oth- 
er rights  by  treaties,  agreement,  law,  or 
otherwise,  which  it  would  have  been  com- 
petent to  make  if  this  act  had  never  been 
passed."  It  is  contended  that  this  does 
not  preserve  the  existing  laws  and  regula- 
tions respecting  the  Indians,  but  rather  ex- 
cludes the  inference  of  their  continued 
force  and  existence  by  indicating  a  pur- 
pose on  the  part  of  Congress  to  thereafter 
^  enact  regulations  for  the  protection  of  the 
JO  Indians  in  Oklahoma  if  necessity  requires. 
•  This,  we  think,  is  an  inadmissible  *  con- 
struction. We  deem  it  unreasonable  to 
suppose  that  Congress,  possessing  the  con- 
stitutional power  and  recognizing  the  moral 
duty  to  make  laws  and  regulations  respect- 
ing the  Indians,  and  having  already  es- 
tablished laws  and  regulations  of  this  char- 
acter applicable  in  the  territory,  including 
some  that  were  established  by  treaties  and 
agreements,  should  resolve  to  wipe  them 
out,  and  thereby  impose  upon  future  Con- 
gresses the  labor  and  difficulty  of  estab- 
lishing other  proper  laws  and  regulations 
in  their  stead.  In  our  opinion,  the  pur- 
pose expressed  in  the  proviso  to  reserve  to 
the  government  of  the  United  States  the 
authority  to  make  laws  and  regulations  in 
the  future  respecting  the  Indians  is,  un- 
der the  circumstances,  evidence  tending  to 
negative  a  purpose  to  repeal  by  implica- 
tion the  existing  laws  and  regulations  on 
the  subject. 

Of  course,  an  act  of  Congress  may  repeal 
a  prior  treaty  as  well  as  it  may  repeal 
a   prior   act.     The    Cherokee   Tobacco,    11 


Wall.  616,  20  L.  ed.  227;  Fong  Yue  Ting 
V.  United  States,  149  U.  6.  698,  720,  37 
L.  ed.  905,  915,  13  Sup.  Ct  Rep.  1016; 
Ward  V.  Race  Horse,  163  U.  S.  504,  511, 
41  L.  ed.  244,  246,  16  Sup.  Ct.  Rep.  1076; 
Draper  v.  United  States,  164  U.  S.  240, 
243,  41  L.  ed.  419,  420,  17  Sup.  Ct.  Rep. 
107. 

But  it  is  a  settled  rule  of  statutory  con- 
struction that  repeals  by  implication  are 
not  favored,  and  will  not  be  held  to  exisi 
if  there  be  any  other  reasonable  construc- 
tion. Cope  y.  Cope,  137  U.  S.  682,  686, 
34  L.  ed.  832,  833,  11  Sup.  Ct.  Rep.  222, 
and  cases  cited;  Ward  v.  Race  Horse,  163 
U.  S.  604,  611,  41  L.  ed.  244,  246,  16  Sup. 
Ct.  Rep.  1076. 

The  reservation  of  the  authority  of 
Congress  to  legislate  in  the  future  respect- 
ing the  Indians  residing  within  the  new 
state  is  clearly  supportable  under  the  Fed- 
eral Constitution,  art.  1,  §  8,  which  con- 
fers upon  Congress  the  power  ''to  regulate 
commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian 
tribes."  It  has  been  repeatedly  held  by 
this  court  that  under  this  clause  traffic  or 
intercourse  with  an  Indian  tribe  or  with 
a  member  of  such  a  tribe  is  subject  to  the 
regulation  of  Congress,  although  it  be  with- 
in the  limits  of  a  state.  United  States  v.  ^ 
Holliday,  3  Wall.  407,  418,  18  L.  ed.  182,$ 
186;  United  States«v.  43  Gallons  of  Whia-* 
key  (United  States  v.  Lariviere)  93  U.  8. 
188,  195,  197,  23  L.  ed.  846-848;  Dick  v. 
United  States,  208  U.  S.  340,  62  L.  ed. 
520,  28  Sup.  Ct.  Rep.  399,  and  cases  cited. 

And  it  is  as  clearly  consistent  with  the 
Constitution  to  maintain  in  force  an  ex- 
isting act  of  Congress  relating  to  such  traf- 
fic and  intercourse,  so  that  it  shall  con- 
tinue effective  within  the  limits  of  the  new 
state,  as  it  is  to  reserve  the  right  to  en- 
act new  laws  in  the  future  upon  the  same 
subject-matter. 

We  must  read  the  proviso  contained  in 
§  1  of  the  enabling  act,  and  also  the  dec- 
laration in  §  21,  that  "the  laws  of  the 
United  States  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within  said 
state  as  elsewhere  within  the  United 
States,''  in  the  light  of  the  existing  rela- 
tions, then  recently  established  by  treaties 
and  by  acts  of  Congress,  between  the  gov- 
ernment of  the  United  States  and  the  Five 
Civilized  Tribes  that  occupied  the  area 
known  as  the  Indian  territory.  Although 
those  tribes  had  long  been  treated  more 
liberally  than  other  Indians,  they  remained 
none  the  less  wards  of  the  government,  and 
in  all  respects  subject  to  its  control.  Cher* 
okee  Nation  v.  Southern  Kansas  R.  Co. 
135  U.  S.  641,  653,  34  L.  eo.  295,  301,  10 
Sup.  Ct.  Rep.  965,  and  cases  cited.     And 
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after  Congress,  in  the  year  1893,  had  in- 
augurated the  policy  of  terminating  their 
tribal  existence  and  government  and  al- 
lotting their  lands  in  severalty  (act  of 
March  3,  1893,  chap.  209,  §  16;  27  Stat,  at 
L.  645),  agreements  were  negotiated  by 
the  Dawes  Commission  with  each  of  the 
tribes,  designed  to  carry  out  the  objects 
indicated;  and  in  each  of  those  agreements 
there  was  some  recognition  of  the  impor- 
tance of  preserving  restrictions  upon  the  in- 
troduction of  intoxicating  liquors  from 
without  and  the  traffic  in  them  within  the 
Indian  territory. 

The  agreement  with  the  Seminoles  was 
made  in  1898  (30  Stat,  at  L.  667,  chap. 
642),  with  the  Creeks  in  1901  and  1902 
(31  Stat,  at  L.  861,  chap.  676,  32  Stat, 
at  L.  600,  chap.  1323),  with  the  Choctaws 
and  Chickasaws  in  1898  (30  Stat,  at  L. 
607,  chap.  517),  and  in  1902  (32  Stat,  at 
L.  641,  chap.  1362),  and  with  the  Cherokees 

Ml  in  the  latter  year  (32  Stat,  at  L.  716,  chap. 

$1376). 

*  *  Section  73  of  the  agreement  with  the 
Cherokees  (32  Stat,  at  L.  727,  chap.  1375) 
continued  in  force  in  that  Nation  the  14th 
section  of  an  act  of  June  28,  1808,  entitled, 
**An  Act  for  the  Protection  of  the  People 
of  the  Indian  Territory  and  for  Other  Pur- 
poses" (30  Stat,  at  L.  600,  chap.  617), 
which  contained  a  proviso  against  the  sale 
of  liquor  in  the  territory,  and  against  the 
introduction   thereof    into   the   territory. 

In  the  first  Choctaw  and  Chickasaw  agree- 
ment there  was  a  provision  (30  Stat,  at  L. 
609,  chap.  617)  that  no  law  or  ordinance 
should  be  passed  by  any  town  interfering 
with  the  enforcement  of,  or  conflicting  with 
the  laws  of,  the  United  States  in  force  in 
said  .territory,  ''and  the  United  States 
agrees  to  maintain  strict  laws  in  the  terri- 
tory of  the  Choctaw  and  Chickasaw  tribes 
against  the  introduction,  sale,  barter,  or 
giving  away  of  liquors  and  intoxicants  of 
any  kind  or  quality." 

In  the  Choctaw-Chickasaw  agreement  of 
1902,  §  64,  which  provided  for  the  cession 
to  the  United  States  of  lands  at  the  Sul- 
phur Springs,  contained  a  provision  (32 
Stat,  at  L.  666,  chap.  1362)  that  "until 
otherwise  provided  by  Congress,  the  laws 
of  the  United  States  relating  to  the  in- 
troduction, possession,  sale,  and  giving 
away  of  liquors  or  intoxicants  of  any  kind 
within  the  Indian  country  or  Indian  reser- 
vations shall  be  applicable  to  the  lands  so 
ceded,  and  said  lands  shall  remain  within 
the  Jurisdiction  of  the  United  States  court 
for  the  southern  district  of  Indian  terri- 
tory." 

The  Seminole  agreement  likewise  pro- 
Tided  that  "the  United  States  agrees  to 
maintain  strict  laws  in  the  Seminole  coun- 


try against  the  introduction,  sale,  barter, 
or  giving  away  ol  intoxicants  of  any  kind 
or  quality."  (30  Stat,  at  L.  668,  chap. 
642.) 

The  first  Oeek  agreement  provided  that 
"the  United  States  agrees  to  maintain  strict 
laws  in  said  Nation  against  the  introduc- 
tion,  sale,   barter,  or  giving  away   of   li« 
quors  or  intoxicants  of  any  kind  whatso* 
ever."     Act  of  March  1,   1901,  chap.   676,  ^ 
§  43,  31  Stat,  at  L.  872.     And  this  was  « 
not* modified   by   the   supplemental  agree*  • 
ment.     Act  of  June  30,  1902,  chap.  1323, 
32  Stat,  at  L.  600. 

It  seems  to  us  that  the  provisions  of  the 
enabling  act  show  that  Congress  recog- 
nized that,  because  of  these  agreements  or 
otherwise,  the  government  of  the  United 
States  was  under  a  duty  to  the  inhabit- 
ants of  the  Indian  territory  different  from 
its  duty  to  the  inhabitants  of  the  other 
territory  that  went  to  form  the  new  state* 
We  are  unable  otherwise  to  explain  the  in- 
sertion in  the  proposed  constitution  of  the 
clause  establishing  liquor  prohibition  with- 
in the  Indian  territory,  and  the  exclusion 
of  the  other  territory  from  the  operation 
of  this  clause.  This  action  is  Indicative 
of  a  purpose  on  the  part  of  Congress  to 
fulfil  the  spirit  as  well  as  the  letter  of 
the  agreements  with  the  Five  Tribes.  There 
were  differences  in  those  treaties,  so  far  as 
the  liquor  traffic  is  concerned.  But  in  the 
enabling  act  all  the  tribes  were  treated 
alike,  and  in  a  manner  to  fulfil  the  amplest 
promise  given  to  any  tribe,  so  far — hut  only 
80  far — as  the  establishment  of  general 
prohibition  tiHthin  the  new  state  was  con- 
cerned. 

But  if  the  Federal  law  that  had  prevent- 
ed the  bringing  in  of  intoxicating  liquors 
from  without  the  state  was  at  the  same 
time  repealed,  the  pledges  of  the  govern- 
ment were  thereby  in  a  material  part  broken* 
For  manifestly  it  would  be  of  comparative- 
ly little  use  to  prohibit  the  manufacture 
of  intoxicating  liquors  within  the  terri- 
tory and  their  shipment  from  other  parts 
of  the  state  into  the  territory,  if  at  the 
same  time  all  laws  prohibiting  the  intro- 
duction of  such  liquors  from  other  states 
into  the  territory  were  to  be  repealed. 

And  it  is  clear  that  in  framing  the  en- 
abling act.  Congress  Mras  mindful  not  only 
of  its  jurisdiction  over  commerce  with  the 
Indian  tribes,  but  was  mindful  that  traffio 
in  liquors  between  one  state  and  another  is  |, 
subject   only  to   the  control   of   Congress,  g 
Bowman  v.  Chicago  &  N.  W.»R.  Co.  125  • 
U.  8.  465,  31  L.  ed.   700,  1  Inters.  Com. 
Rep.  823,  8  Sup.  CTt.  Rep.  689,  1062;  Leisy 
V.  Hardin,  136  U.  S.  100,  34  L.  ed.  128, 
3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681;  Lottery  Case  (Champion  v.  Ames)  189 
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U.  &  821,  47  L.  ed.  492,  23  Sup.  Ct  Rep. 
321,  13  Am.  Crim.  Rep.  661. 

It  is  argued  that  the  result  of  engraft- 
ing the  provisions  of  the  enabling  act  upon 
that  part  of  the  act  of  1896  which  remains 
unrepealed  is  a  statutory  system  "so  incon- 
gruous and  indefinite  in  purpose  and  effect 
that  it  would  be  impossible  to  enforce  it." 

This  contention  is  based  largely  upon 
the  fact  that  the  prohibition  of  the  manu- 
facture, sale,  barter,  etc.,  of  intoxicating 
liquors  within  those  parts  of  the  state  that 
were  known  as  the  Indian  territory  and 
Osage  Indian  Reservation,  and  the  other 
parts  of  the  state  which  were  Indian  res- 
ervations on  January  1,  1906,  and  the  pro- 
hibition of  the  shipment  or  conveyance  of 
such  liquors  from  other  parts  of  the  state 
into  the  portions  just  mentioned,  is  sub- 
ject to  a  proviso  that  the  legislature  may 
provide  by  law  for  state  agencies  for  the 
sale  of  such  liquor  for  medicinal  purposes, 
for  the  sale  of  denaturized  alcohol  for  in- 
dustrial purposes,  for  the  sale  of  alcohol 
for  scientific  purposes,  and  for  the  sale  of 
liquors  to  bonded  apothecaries. 

It  is  argued  that  in  the  interim  between 
the  admission  of  the  state  and  the  enact- 
ment of  legislation  for  establishing  state 
liquor  agencies,  there  would  necessarily  be 
a  period  of  considerable  duration  (as  the 
event  happened,  it  was  over  four  months) 
during  which,  in  what  was  formerly  the  In- 
dian territory,  it  would  be  doubtful  wheth- 
er sales  of  liquor  would  be  punishable  in 
the  Federal  or  in  the  state  courts,  and 
whether  according  to  the  act  of  1896  or  un- 
der the  different  penalties  of  the  enabling 
act. 

It  may  be  conceded  that  until  the  state 
took  action,  in  accordance  with  the  con- 
stitution, for  the  establishment  of  agencies 
for  the  sale  of  liquors  for  the  limited  pur- 
poses mentioned,  such  sales  could  not  be 
made  at  all,  and  that  all  sales  which  oth- 
erwise  were  in  violation  of  the  prohibition 
JO  of  the  constitution  were  punishable  in  the 
•  courts;  to  what  •extent  punishable  in  the 
Federal  courts,  and  to  what  extent  in  the 
state  courts,  it  is  not  worth  while  to  spend 
time  in  considering.  Some  temporary  con* 
fusion  and  uncertainly  may  be  unavoidable 
upon  the  establishment  of  a  state  govern- 
ment under  such  conditions;  but  this  has 
little  bearing  upon  the  question  before  us. 

A  more  serious  argument  is  that  which 
is  based  upon  the  effect  of  the  constitutional 
provision  respecting  the  establishment  and 
maintenance  of  state  agencies  for  the  dis- 
position of  liquor,  after  the  state  legisla- 
ture shall  have  provided  by  law  for  such 
agencies;  for  when  such  a  law  has  been  en- 
acted we  are  brought  to  the  permanent  con- 


dition of  things  that  was  in  the  contempla- 
tion of  Congress. 

And  here  it  is  urged  that  as  to  the  of- 
fense of  carrying  intoxicating  liquor  into 
the  territory,  it  must  be  that  the  introduo- 
tion  thereof  for  supplying  the  needs  of  the 
state  agencies  was  permitted  by  the  en« 
abling  act,  and  that  the  provisions  of  the 
act  of  1896  must  be  taken  to  be  repealed 
to  that  extent,  leaving  the  act  in  force 
against  the  introduction  of  liquor  for  other 
purposes.  But  it  is  said  (to  quote  from 
the  brief) :  "If  that  was  the  purpose  of 
the  enabling  act,  it  entirely  fails  to  ex- 
press it,  because  it  does  not  provide  who 
may  so  introduce  liquors  into  the  terri- 
tory, and  who  may  not,  for  the  purpose 
of  supplying  local  agencies,  and  the  law 
would  be  so  framed  that  neither  court  nor 
layman  could  ascertain  by  reading  it  by 
whom  and  under  what  circumstances  such 
introduction  was  innocent  or  criminal." 

No  doubt,  in  order  to  give  effect  to  the 
constitutional  provision  that  permits  the 
legislature  to  provide  by  law  for  agencies 
under  the  supervision  of  the  state  for  tho 
sale  of  liquors  for  the  limited  purposes 
specified,  it  is  necessary  that  the  state  agen- 
cies shall  procure  these  liquors  from  some 
source. 

The  authorization  is  in  the  form  of  a 
proviso.  Whether,  by  fair  construction,  it  is 
qualifies  merely  the  force  of  the^dause  to* 
which  it  is  subjoined, — ^that  is,  qualifies 
merely  the  prohibition  -  against  the  manu- 
facture, sale,  etc,  of  intoxicating  liquors 
within  the  Indian  territory  and  the  Indian 
reservations,  and  the  prohibition  againsi 
the  shipment  of  such  liquors  from  other 
parts  of  the  state  into  the  portions  men- 
tioned,—or  whether,  on  the  other  hand,  it 
has  the  effect  of  permitting  liquor «  to  be 
introduced  from  without  the  state,  is  a 
question  that  need  not  detain  us.  Upon 
the  former  construction,  the  state  wotJd 
presumably  be  obliged  to  cause  the  liquors 
to  be  manufactured  within  its  own  borders 
for  the  supply  of  its  distributing  agencies. 
Upon  the  latter  construction,  the  state 
would  be  at  liberty  to  import  the  necessary 
liquors  from  beyond  its  borders.  In  the 
one  case,  as  in  the  other,  the  operation 
would  be  lawful  and  innocent  when  con- 
ducted under  the  authority  of  the  state; 
otherwise  unlawful.  It  is  not  to  be  pre- 
sumed that  the  state  would  conceal  or  cloak 
its  operations,  or  leave  its  agents  without 
evidence  of  their  authority.  We  can  see 
no  more  practical  difficulty  here  than  there 
is  in  determining  in  any  other  matter  that 
is  subject  to  public  regulation — for  in- 
stance, the  killing  or  transportation  of 
game,  the  manufacture  or  sale  of  liquoiv-* 
whether  a  given  act  is  done  with  or  witb^ 
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out  a  lioenBe  from  th«  itate.    Th«  argument 
ah  inconvetUetUi  it  without  force. 

We  are  reminded  that  "laws  which  cre- 
ate crime  ought  to  he  so  explicit  that  all 
men  subject  to  their  penalties  may  know 
what  acts  it  is  their  duty  to  avoid''  (United 
States  V.  Brewer,  139  U.  8.  278,  288,  35  L. 
ed.  190,  193,  11  Sup.  Gt  Bep.  538);  and 
that  ambiguity  and  uncertainty  about  the 
meaning  of  a  criminal  statute  ought  to  be 
resolved  by  a  strict  interpretation  in  favor 
of  the  liberty  of  the  citizen. 

But  there  is  no  uncertainty  or  ambiguity 
about  the  prohibition  of  the  act  of  1895 
against  carrying  intoxicating  liquors  into 
the  Indian  territory.  It  is  not  suggested 
§  that  there  is  any  express  repeal  of  thai 
f  prohibition.  And*we  are  unable  to  see  that 
a  pro  tanto  repeal  by  implication  leaves 
anything  doubtful  or  ambiguous  in  the 
meaning  of  that  which  remains. 

It  is  not  our  purpose  to  qualify  the  doc- 
trine established  by  repeated  decisions  of 
this  court  that  the  admission  of  a  new  state 
into  the  Union  on  an  equal  footing  with 
the  original  states  imports  an  equality  of 
power  over  internal  affairs.  The  cases  cited 
by  counsel  for  the  petitioner  under  this 
head  are  cases  that  dealt  with  matters 
wholly  internal.  United  States  v.  McBrat- 
ney,  104  U.  6.  621,  26  L.  ed.  869;  Draper 
V.  United  States,  164  U.  S.  240,  41  L.  ed. 
419,  17  Sup.  Ct.  Rep.  107;  Re  Heff,  197  U. 
S.  488,  605,  49  L.  ed.  848,  855,  25  Sup.  Ct. 
Rep.  606.  And  see  Ward  v.  Race  Horse,  163 
U.  S.  504,  41  L.  ed.  244,  16  Sup.  Ct  Rep. 
1076;  United  States  v.  Celestine,  215  U.  8. 
278,  288,  54  L.  ed.  195,  199,  30  Sup.  a. 
Rep.  93;  United  States  ▼.  Sutton,  215  U. 
S.  291,  294,  54  L.  ed.  200,  202,  30  Sup.  Ct. 
Rep.  116;  Hallowell  v.  United  States,  221 
U.  S.  317,  323,  55  L.  ed.  750,  753,  31  Sup. 
Ct.  Rep.  587;  Dick  v.  United  States,  208 
U.  S.  340,  52  L.  ed.  620,  28  Sup.  Ct.  Rep. 
399. 

The  most  recent  decision  of  this  court 
upon  the  subject  of  the  proper  construc- 
tion of  acts  of  Congress  passed  for  the  ad- 
mission of  new  states  into  the  Union  is 
Coyle  V.  Smith,  221  U.  8.  559,  55  L.  ed. 
853,  31  Sup.  Ct.  Rep.  688;  where  it  was 
held  that  the  Oklahoma  enabling  act  (34 
Stat,  at  L.  chap.  3335,  p.  267),  in  provid- 
ing that  the  capitol  of  the  state  should  tem- 
porarily be  at  the  city  of  Guthrie,  and 
should  not  be  changed  therefrom  previous 
to  the  year  1913,  ceased  to  he  a  limitation  1 


upon  the  power  of  the  state  after  its  ad- 
mission. The  court,  however,  was  careful 
to  state  (221  U.  8.  574):  "It  may  well 
happen  that  Congress  should  embrace  in  an 
enactment  Introducing  a  new  state  into  the 
Union  legislation  intended  as  a  regulation 
of  commerce  among  the  states,  or  with  In- 
dian tribes  situated  within  the  limits  of 
such  new  state,  or  regulations  touching  the 
sole  care  and  disposition  of  the  public 
lands  or  reservations  therein,  which  might 
he  upheld  as  legislation  within  the  sphere 
of  the  plain  power  of  Congress.  But  in 
every  such  case  such  legislation  would  de- 
rive its  force  not  from  any  agreement  or 
compact  with  the  proposed  new  state,  nor^ 
by  reason  of  its  acceptance  of  such  enact- g 
ment  as  a  term  of  admission,  but* solely* 
because  the  power  of  Congress  extended  to 
the  subject,  and  therefore  would  not  oper- 
ate to  restrict  the  state's  legislative  power 
in  respect  of  any  matter  which  was  not 
plainly  within  the  regulating  power  of  Con- 
gress." 

We  are  here  dealing  with  one  of  those 
matters  such  as  are  referred  to  in  this 
citation.  The  power  of  Congress  to  regu- 
late commerce  between  the  states,  and  with 
Indian  tribes  situate  within  the  limits  of 
a  state,  justifies  Congress  when  creating 
a  new  state  out  of  territory  inhabited  by 
Indian  tribes,  and  into  which  territory  the 
introduction  of  intoxicating  liquors  is  by 
existing  laws  and  treaties  prohibited,  in 
so  legislating  as  to  preserve  those  laws 
and  treaties  in  force  to  the  extent  of  ex- 
cluding interstate  traffic  in  Intoxicating  li- 
quors that  would  be  inconsistent  with  the 
prohibition.  Dick  v.  United  States,  208  U. 
8.  340,  353,  52  L.  ed.  520,  525,  28  Sup.  Ct. 
Rep.  399.  This  being  so,  and  since  we  find 
in  the  Oklahoma  enabling  act  no  repeal, 
express  or  implied,  of  the  act  of  1895  so 
far  as  pertains  to  the  carrying  of  liquor 
from  without  the  new  state  into  that  part 
of  it  which  was  the  Indian  territory  (sav- 
ing as  to  liquor  brought  in  by  the  state  for 
the  use  of  state  agencies  established  under 
the  provisions  of  the  enabling  act),  it  fol- 
lows,  upon  the  admitted  facts,  that  the 
United  States  district  court  has  jurisdiction 
to  punish  the  petitioner  for  the  offense 
that  he  has  committed. 

The  petition  for  a  writ  of  habeas  corpus 
and  the  accompanying  application  for  oer^ 
tiorari  will  be  denied. 
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Public  Lands  (|  92*)— Railroad  Land 
Grant— Right  of  Wat— Indian  Lands. 
1.  CongresB  did  not  infringe  any  rights 
of  ths  Indians  to  whom  the  lands  in  the 
Delaware  Diminished  Indian  Reservation 
were  assigned  in  seyeralty  under  the  treaty 
of  May  30,  1860  (12  Stat,  at  L.  1129),  in 
which  it  was  agreed  that  a  specified  rail- 
way company  should  have  the  perpetual 
right  of  way  over  any  of  the  lands  so  as- 
signed on  the  payment  of  a  just  compensa- 
tion to  those  whose  lands  were  crossed  by 
its  railroad,  by  the  gprant  to  such  railway 
of  a  riffht  of  way  400  feet  in  width  through 
the  public  lands,  made  by  the  act  of  July 
1,  1862  (12  Stat,  at  L.  480,  chap.  120), 
which  provided  that  the  United  States 
would,  as  rapidly  as  might  be,  extinguish 
the  Indian  titles  to  all  lands  required  for 
such  right  of  way,  since  the  provisions  of 
the  statute  and  the  treaty,  taken  together, 
mean  that  the  right  of  way  was  granted  not 
merely  by  the  United  States,  but  with  the 
assent  of  the  Indian  assignees,  and  that  the 
latter  were  to  be  justly  compensated. 

[Bd.  Note.— For  other  caaea.  see  Public  Lands* 
Gent.  Dig.  S9  276-282;    Dec.  Dig.  §  92.*] 

Public  Lands   (§  92* )— Railroad  Land 

Gbant— Right  of  Wat— Indian  Lands. 

2.  Lands  in  the  Delaware  Diminished 
Indian  Reservation  which  had  been  assigned 
in  severalty  under  the  treaty  of  May  30, 
I860,  must  be  deemed  included  in  the  term 
"public  lands,"  as  used  in  the  act  of  July 
1,  1862,  granting  a  right  of  way  to  the 
Leavenworth,  Pawnee,  &  Western  Railroad 
Company  through  the  public  lands,  in  view 
of  the  provision  of  that  act  that  the  United 
States  should  extinguish  as  rapidly  as 
might  be  the  Indian  titles  to  all  lands  re- 
quired for  the  right  of  way,  and  of  the  ac- 
tion of  the  Land  Department  in  so  inter- 
preting the  statute. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §5  276-282:    Dec.  Dig.  §  92.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6793-5795;    vol.  8,  p.  7772] 

Eminent  Domain  (§  284*)— Pubchabbr's 
Rights  —  Existing  Burden  —  Railroad 
Right  of  Way. 

8.  A  vendee  of  land  upon  which  a  railroad 
company,  entitled  to  enter  and  build  its 
road  thereon,  on  condition  that  compensa- 
tion be  made,  had  constructed  and  put  into 
operation  its  road  without  any  objection 
from  the  then  owner  to  its  failure  to  com- 
ply with  such  condition  as  to  compensation, 
takes  the  land  subject  to  the  burden  of  the 
right  of  way,  and  the  right  to  exact  pay- 
ment therefor  belongs  to  the  owner  at  the 
time  the  company  entered  and  constructed 

the  road. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  789,  790;    Dec  Dig.  §  284.*] 

[No.  51.] 

Argued  November  9,  1911.     Decided  June 

10,  1912. 


APPEAL  from  the  United  States  Cireatl 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a 
decree  enjoining  the  entry  upon,  and  inter- 
ference with,  a  railway  right  of  way.  Af- 
firmed. 

See  same  case  below,  94  C.  C.  A.  112,  168 
Fed.  648. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  D.  Osbora,  A.  M.  Hai^ 
vey,  and  Frank  Doster  for  appellants. 

Mr.  Maxwell  Brarts  for  appellee.  o 

•  Mr.  Justice  Van  Devanter  delivered  the  • 
opinion  of  the  court: 

The  ultimate  question  to  be  decided  on 
this   appeal   is  whether  the   appellee,   the 
Union  Pacific  Railroad  Company,    has    a 
right  of  way  400  feet  in  width  across  cer-  h 
tain  lands  in  the  state  of  Kansas,  formerly  g 
within    the    Delaware  *  Diminished    Indian  • 
Reservation.     The  facts  out  of  which  the 
question  arises  are  there: 

By  the  treaty  of  1829  (7  Stat,  at  L.  827) 
with  the  Delaware  Indians,  it  was  provided 
that  certain  lands  in  the  fork  of  the  Kansas 
and  Missouri  rivers  should  be  "conveyed  and 
forever  secured"  to  those  Indians  "as  their 
permanent   residence."     By  the  treaty   of 
1854  (10  Stat,  at  L.  1048)  parts  of  the  res- 
ervation so  established  were  relinquished  and 
the  remainder  retained  for  a  "permanent 
home."    Article  11  of  this  treaty  declared 
that  at  the  request  of  the  Delawares  the 
diminished  reservation  should  be  surveyed 
and  each  person  or  family  assigned  such  por- 
tion as  the  principal  men  of  the  tribe  should 
designate,  the  assignments  to  be  uniform; 
and  article  12  provided  that  railroad  com- 
panies, when  their  lines  of  railroad  necessa- 
rily passed  through  the  diminished  reservar 
tion,  should  have  a  right  of  way  on  pay- 
ment of  a  just  compensation.    The  treaty 
of  1860   (12  Stat  at  L.  1129),  after  recit- 
ing  such  a  request  as  was  contemplated  by 
the  preceding  treaty,  provided  that  80  acres 
of  the  diminished  reservation  should  be  as- 
signed and  set  apart  for  the  exclusive  use 
and  benefit  of  each  Delaware  and  his  heirs; 
that  the  tracts  assigned  should  not  be  alien- 
able in  fee,  leased,  or  otherwise  disposed  of, 
except  to  the  United   States  or  to  other 
members  of  the  tribe,  and  should  be  exempt 
from  levy,  taxation,  sale,  or  forfeiture  until 
otherwise  provided  by  Congress;  and  that  if 
any  Delaware  should  abandon  the  tract  as- 
signed to  him,  the  Secretary  of  the  Interior 
should  take  such  action  in  respect  of  its  dis- 
position as  in  his  judgment  might  seem  prop- 
er.  Article  3  of  this  treaty  gave  to  the  Leav- 
enworth, Pawnee,  &  Western  Railroad  Com- 
pany, a  Kansas  corporation,    a    preferred 
right  to  purchase  the  unassigned  lands  in 
the  reservation,  and  declared:     "It  i»  also 
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agreed  that  the  said  railroad  company  shall 

have  the  perpetual  right  of  way  over  any 

^  portion  of  the  lands  allotted  to  the  Dela^ 

a  wares  in  seyeralty,  on  the  payment  of  a  just 

•  oompensation  therefor,  in  money,  to  the 
respectlTo  parties  whose  lands  are  crossed 
by  the  line  of  railroad." 

The  act  of  July  1,  1862  (12  Stet.  at  L. 
489,  chap.  120),  relating  to  the  location, 
construction,  and  maintenance  of  the  Union 
Pacific  and  other  railroads,  authorized  the 
Leavenworth,  Pawnee,  &  Western  Railroad 
Company,  before  mentioned,  to  locate,  con- 
struct, and  maintain  a  railroad  from  the 
Missouri  river,  at  the  mouth  of  the  Kansas 
river  in  Kansas,  to  a  connection  with  the 
Union  Pacific  Railroad  on  the  100th  me* 
ridian  of  longitude  in  Nebraska,  and  grant- 
ed to  it,  as  also  to  other  companies  named 
in  the  act,  a  right  of  way  in  the  following 
terms: 

"Sec.  2.  .  .  .  That  the  right  of  way 
throiigh  the  public  lands  be,  and  the  same 
is  hereby,  granted  to  said  company  for  the 
construction  of  said  railroad  and  telegraph 
line;  and  the  right,  power,  and  authority  is 
hereby  given  to  said  company  to  take  from 
the  public  lands  adjacent  to  the  line  of  said 
road,  earth,  stone,  timber,  and  other  materi- 
als for  the  construction  thereof;  said  right 
of  way  is  granted  to  said  railroad  to  the  ex- 
tent of  two  hundred  feet  in  width  on  each 
side  of  said  railroad  where  it  may  pass 
over  the  public  lands,  including  all  neces- 
sary grounds  for  stations,  buildings,  work- 
shops, and  depots,  machine  shops,  switches, 
side  tracks,  turntables,  and  water  stations. 
The  United  States  shall  extinguish  as  rapid- 
ly as  may  be  the  Indian  titles  to  all  lands 
falling  under  the  operation  of  this  act  and 
required  for  the  said  right  of  way  and 
grants  hereinafter  made." 

Other  portions  of  the  act  required  the 
Leavenworth,  Pawnee,  ft  Western  Railroad 
Company  to  file  with  the  Secretary  of  the 
Interior  within  six  months  after  the  date  of 
the  act  an  acceptance  of  its  conditions,  and 
within  two  years  after  such  date  a  map  of 
the  general  route  of  its  road,  and  to  complete 
100  miles,  commencing  at  the  mouth  of  the 
Kansas  river,  within  two  years  after  such 
acceptance,  and  100  miles  per  year  there- 
^  after  until  completion ;  and  made  provi- 
g  sion  for  an  official  examin*ation  and  approv- 

•  al*of  the  completed  road  in  sections  of  40 
eonsecutive  miles.  The  company  seasonably 
filed  an  acceptance  of  the  conditions  of  the 
act  and  a  map  of  the  general  route  of  its 
road,  showing  that  the  route  extended  from 
the  mouth  of  the  Kansas  river  t6  and  across 
the  Delaware  Diminished  Reservation. 
That  part  of  the  road  was  oonstructed  on 
that  route  and  put  into  operation  within 
two  years  f  ran  the  date  of  tb»  act,  and  was 


duly  examined  and  approved  by  the  proper 
officers  of  the  United  States.  Under  Con- 
gressional authority  the  route  for  the  re- 
maining part  of  the  road  was  subsequently 
changed  so  that  the  connection  with  the 
Union  Pacific  Railroad  would  be  made  at  a 
point  farther  west  than  was  originally  in- 
tended, and  the  later  construction  con- 
formed to  this  change,  but  this  has  no  bear- 
ing here.  The  appellee,  the  Union  Pacifle 
Railroad  Company,  became  in  1898,  and 
now  is,  the  successor  in  interest  and  title  of 
the  Leavenworth,  Pawnee,  ft  Western  Rail- 
road Company. 

By  the  treaty  of  1866  (14  Stat  at  L. 
793),  provision  was  made  for  the  removal  of 
the  Delawares  from  their  home  on  the  di- 
minished reservation  to  lands  secured  for 
them  in  the  Indian  territory,  and  for  th« 
sale  by  the  United  States  of  the  lands  in 
the  reservation,  whether  held  in  common  or 
assigned  in  severalty,  with  the  qualification 
that  assignees  electing  to  dissolve  their 
tribal  relations  and  become  citisens  of  the 
United  States  might  retain  the  tracts  a^ 
signed  to  them  and  ultimately  receive  pat- 
ents in  fee  simple  with  power  of  alienation. 
On  receiving  payment  for  the  lands  sold*  th« 
United  States  was  to  issue  patents  therefor 
to  the  purchaser  or  his  assigns,  and  apply 
the  proceeds  to  the  benefit  of  the  tribe  or 
the  assignees,  depending  upon  whether  tbm 
particular  lands  were  held  in  common  ot 
had  been  assigned  in  severalty.  The  in- 
tended removal  was  effected,  the  reservation 
was  extinguished,  and  the  lands  therein,  in- 
cluding most  of  those  assigned  in  severalty,  ^ 
were  sold  as  intended.  • 

*The  lands  through  which  the  asserted* 
right  of  way  here  in  controversy  extends 
were  within  diminished  reservation  at  th« 
date  of  the  act  of  1862,  had  then  been  a^ 
signed  in  severalty  to  individual  Delawares 
under  the  treaty  of  1860,  were  sold  by  the 
United  States  under  the  treaty  of  1866,  and 
are  now  claimed  by  the  appellants  through 
mesne  conveyances  under  tiie  patents  issued 
to  the  purchaser  at  that  sale.  The  railroad 
was  located  and  constructed  across  these 
lands  without  the  payment  of  any  oompen- 
sation for  the  right  of  way.  But,  so  far 
as  appears,  no  attempt  was  made  by  the 
tribe,  the  individual  assignees,  or  the  Unit- 
ed States,  to  prevent  the  location  and  con- 
struction, and  no  oontroversy  arose  between 
them  and  the  railroad  company,  save  as 
there  was  a  dispute  as  to  whether  the  as- 
signees were  entitled  to  compensation,  and, 
if  so,  as  to  who  should  pay  it.  See  Qrinter 
V.  Kansas  P.  R.  Co.  23  Kan.  642,  659; 
United  States  v.  Union  P.  R.  Co.  168  U.  & 
505,  42  L.  ed.  559,  18  Sup.  Ct  Rep.  167. 
In  1892  Congress  recognised  the  right  of 
the  aasigneee  to  be  oompentated  for  the 
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right  of  way,  and  mad«  an  appropriation  to 
pay  tHem,  accompanying  it  with  a  direction 
to  the  Attorney  General  to  institute  pro- 
eeedings  against  the  railroad  company  to 
compel  it  to  reimburse  the  government.  See 
27  Stat  at  L.  120,  126,  chap.  164;  United 
States  ▼.  Union  P.  R.  Co.  supra. 

The  circuit  court  and  the  circuit  court  of 
appeals  sustained  the  railroad  company's 
claim  to  a  right  of  way  400  feet  in  width 
(94  C.  C.  A.  112,  168  Fed.  648),  and  the 
present  owners  of  the  tracts  affected  prose- 
cute this  appeal. 

It  was  contended  in  the  courts  below,  and 
the  contention  is  repeated  here,  that  the  in- 
diTidual  Indians  to  whom  the  lands  were 
assigned  in  severalty  obtained  no  better  or 
different  right  in  them  than  the  tribe  had  in 
the  lands  held  in  common;  in  other  words, 
that  the  right  was  one  of  possession  or  oc- 
eupancy  only,  the  United  States  remaining 

•  the  real  proprietor  and  having  full  power 

•  to  terminate  tht*Indian  right  at  will.  But, 
without  passing  upon  that  contention,  we 
think  it  may  well  be  assumed  for  the  pur- 
poses of  this  ease  that  the  assignees,  al- 
though not  possessing  the  legal  title,  and 
not  promised  a  conveyance  of  it,  had  some- 
thing more  than  the  ordinary  right  of  pos- 
session or  occupancy  of  tribal  Indians  in 
lands  set  apart  for  tribal  use.  We  say  this, 
because  the  right  of  the  assignees,  whatever 
it  may  have  been,  was  acquired  and  held  un- 
der the  treaty  of  1860,  wherein  it  was 
agreed  thai  the  Leavenworth,  Pawnee,  k 
Western  Railroad  Company  should  have  a 
perpetual  right  of  way  over  any  of  the  lands 
assigned  in  severalty,  on  the  payment  of  a 
just  compensation  to  those  whose  lands 
were  crossed  by  its  railroad.  It  therefore 
is  not  as  if  Congress  had  undertaken  to 
grant  a  right  of  way  through  these  lands 
without  either  the  assent  of  the  assignees  or 
any  provision  for  compensating  them.  As 
respects  these  lands,  the  right-of-way  sec- 
tion in  the  act  of  1862  did  not  stand  alone, 
but  was  to  be  taken  in  connection  with  the 
treaty  provision.  The  two,  together,  meant 
that  the  right  of  way  was  granted,  not 
merely  by  the  United  States,  but  with  the 
assent  of  the  Indian  assignees,  and  that  the 
latter  were  to  be  justly  compensated.  The 
only  uncertainty,  if  any,  introduced  into 
the  situation,  arose  from  the  presence  in 
the  right-of-way  section  of  the  promise  on 
the  part  of  the  United  States  that  it  would, 
as  rapidly  as  might  be,  extinguish  the  In- 
dian title  to  all  lands  required  for  the  right 
of  way.  This  seems  to  have  given  rise  to 
a  question  whether  the  United  States  was  to 
bear  the  burden  of  extinguishing  the  title, 
as  by  compensating  the  Indians  therefor,  or 
only  to  assist  in  obtaining  it,  as  by  conduct- 
ing negotiations  with  the  Indians  in   re- 


spect of  the  compensation  to  be  paid  to 
them.    But  we  are  not  here  concerned  with 
that  question,  because  the  right  under  the 
treaty  to  have  the  compensation  seasonably 
ascertained  and  paid  by  whomsoever  was  ^ 
liable  therefor  was  not  insisted  upon.    No  g 
steps  to  that  end*  were  taken,  but,  on  the  • 
contrary,  the  construction  of  the  railroad 
was  permitted  to  proceed  and  the  road  was 
completed  and  put  into  operation  as  a  pub- 
lic highway  at  least  three  years  before  the 
lands  were  sold  under  the  treaty  of  1866. 

But  it  is  said  that  the  right-of-way  seo> 
tion  was  inapplicable  because  it  was  con* 
fined  to  "public  lands,"  a  term  used  to  des- 
ignate such  lands  as  are  subject  to  sale  or 
other  disposal  under  general  laws.  No  doubt 
such  is  its  ordinary  meaning,  but  it  some- 
times is  used  in  a  larger  and  different  sense. 
We  think  that  is  the  ease  here;  first,  be* 
cause  the  provision  in  the  same  section,  that 
the  United  States  should  extinguish  as  rap- 
idly as  might  be  the  Indian  title  to  all  lands 
required  for  the  right  of  way,  implies  thai 
Indian  lands  as  to  which  Congress  properly 
could  grant  a  right  of  way  were  intended  to 
be  included,  and,  second*  because  the  se<v 
tion  was  so  interpreted  by  the  executive  de* 
partinent  charged  with  the  administration 
of  the  act,  as  also  of  affairs  pertaining  to 
the  Indians  and  public  lands,  and  rights  ao* 
quired  thereunder  ought  not  lightly  to  bo 
disturbed  after  the  lapse  of  so  many  years. 

It  results  that  the  sole  irregularity  in 
respect  of  the  acquisition  of  the  right  of 
way  contemplated  by  the  treaty  provision 
and  the  statute,  taken  together,  was  tho 
failure  to  make  compensation  therefor  to 
the  Indian  assignees  when  the  railroad  waa 
constmeted,  or  until  after  the  lands  had 
been  sold  for  their  benefit  to  the  remote 
grantor  of  the  appellants.  The  railroad  waa 
in  existence  and  being  operated  across  the 
land  at  the  time  of  the  sale,  as  ever  since, 
and  therefore  there  can  be  no  claim  that 
that  or  any  subsequent  purchase  was  made 
without  notice  of  the  right  of  way. 

So,  if  the  appellants  be  regarded  as 
claiming  under  the  Indian  assignees,  which 
is  the  most  favorable  view  for  the  appel- 
lants, the  case  still  falls  within  the  general  ^ 
rule  that  where  a  railroad  company  enters  Ok 
upon  the  land  of  another* and  constructs  a  I? 
railroad  thereover  under  a  statute  entit- 
ling it  so  to  do  on  condition  that  compen- 
sation be  made  to  the  owner,  and  the  latter 
permits  the  road  to  be  constructed  and  put 
into  operation  without  a  compliance  with 
that  condition,  a  subsequent  vendee  of  the 
owner  takes  the  land  subject  to  the  burden 
of  the  right  of  way,  and  the  right  to  exact 
payment  therefor  from  the  railroad  com- 
pany belongs  to  the  owner  at  the  time  tho 
company  entered  and  oonatnicted  the  roadL 
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Roberts  v.  Northern  P.  R.  Go.  158  U.  S.  1, 
30  L.  ed.  873^  15  Sup.  Ct.  Rep.  750,  and 
eases  cited. 

At  an  early  stage  of  the  ease  it  appears 
to  have  been  contended  that  the  appellants 
acquired  title  to  parts  of  the  right  of  waj 
by  adverse  possession ;  but  as  the  contention 
is  expressly  abandoned  in  the  brief,  evident- 
ly in  view  of  the  ruling  in  Northern  P.  R. 
Ca  V.  Smith,  171  U.  S.  260,  43  L.  ed.  157, 
18  Sup.  Ct  Rep.  794;  Northern  P.  R.  Co. 
T.  Townsend,  190  U.  S.  267,  47  L.  ed.  1044, 
23  Sup.  Ct.  Rep.  671;  and  Northern  P.  R. 
Co.  V,  Ely,  197  U.  S.  1,  49  L.  ed.  639,  25 
Sup.  Ct.  Rep.  302,  It  need  not  be  considered. 

We  conclude  that  the  decree  of  the  Circuit 
Court  of  Appeals  was  right. 

Decree  affirmed. 


025  U.  B.  6»7.) 

JOHN  FLANNELLY  and  Mary  Ellen  Flan- 
nelly,  Petitioners, 

V. 

DELAWARE  &  HUDSON  COMPANY. 

Railboads  (I  850*)— AooiDBirr  at  High- 
way CbOSSINQ  —  CONTBIBUTOBT  NXGLI- 
GBNCB— JUBT  QUBSTION. 

A  person  attempting  to  dri^e  across  the 
tracks  at  a  highway  crossing  without  await- 
ing the  further  moTements  of  a  freight  train 
which,  after  passing  between  her  and  the 
passenger  tracks,  had  come  to  a  full  stop 
some  150  feet  bejond  the  crossing,  partly 
obstructing  her  view,  is  not,  as  a  matter  of 
law,  ffuilty  of  such  contributory  negligence 
as  wul  bi^  m  recovery  for  the  damages  re- 
■olttDg  from  a  collision  with  a  rapidly  mov- 
ing passenger  train  not  ffivinff  the  usual 
warning  signals, — especially  where  it  was 
the  rear  wheel  of  the  wacon  which  was 
struck,  and  the  unexpected  oehavlor  of  the 
borse  delayed  her  forward  progress. 

(Bd.  Note.— For  other  cases,  see  Railroads, 
Gent.  Die.  ||  1162-1192:    Dec.  Dis.  i  350.*] 

[No.  132.] 

Argued  December  19  and  20,  1011.    Decided 

June  10,  1912. 

ON  WRIT  of  certiorari  to  the  Unit- 
ed States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  judgment 
which  reversed  a  judgment  of  the  Circuit 
Court  for  the  Middle  District  of  Pennsylva- 
nia, in  favor  of  plaintiffs  in  an  action 
against  a  railroad  company  to  recover  dam- 
ages for  injuries  received  at  a  highway 
crossing.    Reversed. 

See  same  ease  below,  97  C.  C.  A.  112,  172 
Fed.  328. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  W.  Ha6kett  and  Paul 
J.  Sherwood  for  petitioners. 

Messrs.  James  H.  Torrey,  W.  8.  Opdyke, 
snd  Lewis  X.  Carr  for  respondent. 


o 

Mr.  Justice  Van  Devanter  delivered  tha  • 
opinion  of  the  court: 

This  was  an  action  to  recover  damages  for 
injuries  and  loss  occasioned,  as  was  alleged^ 
by  negligence  of  a  railroad  company,  re- 
sulting in  the  collision  of  one  of  its  trains 
with  a  vehicle  passing  over  a  grade  crossing 
in  Pennsylvania.  The  negligence  charged 
against  the  defendant  was  the  failure  to 
give  due  and  timely  warning  of  the  a^ 
proach  of  the  train,  and  the  defense  intei^ 
posed  was  the  freedom  of  the  defendant 
from  the  negligence  charged,  and  the  failure 
of  one  of  the  plaintiffs,  who  was  driving  the 
vehicle,  to  talce  reasonable  precautions,  be- 
fore attempting  to  drive  over  the  crossing 
to  ascertain  whether  she  could  do  so  in 
safety.  In  the  circuit  court  there  was  a 
verdict  and  judgment  for  the  plaintiffs,  and 
the  defendant  took  the  ease  on  a  writ  of  er- 
ror to  the  dreuit  court  of  appeals.  Thai 
court  treated  the  record  as  presenting,  in 
substanee,  two  questions:  First,  whether 
there  was  any  substantial  evidence  of  a^ 
tionable  negligence  on  the  part  of  the  de- 
fendant, and,  second,  whether  the  evidence 
conclusively  established  Che  defense  of  ooi^ 
tributory  negligence.  Upon  examining  the 
evidence  purporting  to  be  set  out  in  the 
reoord,  the  oironit  court  of  appeals  answered 
the  first  question  favorably  to  the  plaintiffs 
and  the  seoond  favorably  to  the  defendanly 
and  accordingly  reversed  the  judgment.  -* 
LJLA.(N.S.)  — ,  97  a  C.  A.  112,  172  Fed. 
S28.  The  ease  was  then  brought  here  on  a 
writ  of  certiorari  granted  on  the  petition  ^ 
of  the  plaintiffs.  g 

*  Assuming,  but  without  so  deciding,  thai  • 
the  state  of  the  record  was  sueh  as  to  jus- 
tify the  oireuit  court  of  appeals  in  eouun- 
ining  the  evidenoe  and  determining  whether 
it  oondusively  established  the  defense  of 
eontributory  negligence,  we  come  to  con* 
sider  whether  that  question  was  rightly  de- 
cided. 

As  is  often  true  in  such  eases,  some  mat- 
ters were  not  disputed  at  the  trial,  while 
others  were  the  subject  of  conflicting  tes- 
timony or  of  testimony  from  which  different 
inferences  reasonably  could  be  drawn.  The 
matters  not  disputed  were  these:  The  in- 
jury occurred  in  the  daytime,  at  a  grade 
crossing  in  a  small  country  village.  The  de- 
fendant's tracks,  which  were  three  in 
number,  ran  in  a  northerly  and  south- 
erly direction  and  crossed  the  highway 
at  right  angles.  About  700  feet  south 
of  the  crossing  the  tracks  curved  to  the 
west,  and  when  cars  were  oocupying  the 
east  trwck.  south  of  the  crossing  a  trav- 
eler on  the  highway  east  of  the  cross- 
ing could  not  see  a  train  approaching 
from  the  south  on  either  side  of  the  othsr 
tracks.    Mrs.  Flannelly,  ons  of  the  plain- 


*For  other  esses  tee  ume  topie  ft  I  numbsb  In  Dec  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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tiffs  and  wife  of  the  ether,  had  occuion  to 
driye  along  the  highway^  from  her  home,  a 
few  miles  east  of  the  railroad,  to  a  point  on 
the  other  side  of  it  Seated  in  the  vehicle 
with  her  were  two  email  hoya.  As  she 
neared  the  crossing  a  freight  train  was  ap> 
preaching  on  the  east  track  from  the  north. 
She  stopped  about  40  feet  from  that  track 
and  waited  for  the  train  to  pass,  which  took 
some  time,  as  it  was  long  and  moving  slow- 
ly. Before  this  train  obscured  the  view  she 
looked  along  the  tracks  to  the  south,  and 
observed  that  no  train  was  In  sight,  coming 
from  that  direction.  After  the  rear  of  the 
freight  train  passed  about  150  feet  beyond 
the  crossing  she  drove  to  the  first  track, 
or  near  it,  and,  on  looking  in  both  direc- 
tions and  seeing  no  train  approaching, 
started  to  drive  over  the  tracks.  Her  view 
^  at  that  time  extended  300  feet  or  more  to 
9  the  south  along  the  second  track.  As  she 
•  was  passing  over  that,  track  a  passenger 
train  approaching  thereon  from  the  south 
sounded  a  sharp  danger  signal,  and  soon 
•truck  a  rear  wheel  of  her  vehicle,  thereby 
wrecking  the  latter,  inflicting  bodily  inju- 
ries on  her,  and  killing  one  of  the  boys.  The 
train  was  moving  at  a  rate  of  from  50  to 
60  miles  an  hour,  or  from  73  to  88  feet  per 
second.  There  was  also  testimony,  more  or 
less  disputed,  from  which  the  jury  reason- 
ably could  have  found  that  no  whistle  was 
founded  by  the  passenger  train  at  the  place 
where  such  a  warning  of  its  approach  was 
usually  and  properly  given;  that  the  freight 
train  came  to  a  stop  before  Mrs.  Flannelly 
drove  on  the  tracks;  that  she  listened  at- 
tentively for  signals  given  by  approaching 
trains,  but  heard  none,  other  than  the  dan- 
ger signal,  which  came  too  late  to  be  of 
avail;  that  her  horse  became  restive  and 
nervous  before  she  advanced  to  the  cross- 
ing; that  when  the  danger  signal  was 
sounded  by  the  passenger  train  the  horse 
halted,  reared,  and  delayed  their  progress 
between  five  and  ten  seconds;  and  that  as 
that  signal  was  sounded  she  saw  the  passen- 
ger train  emerge  from  a  volume  of  smoke  or 
steam  which  was  hanging  over  the  tracks 
to  the  south. 

The  law  requires  of  one  going  upon  or 
over  a  railroad  crossing  the  exercise  of  such 
care  for  his  own  protection  as  a  reasonably 
prudent  person  ordinarily  would  take  in  the 
same  or  like  circumstances,  including  the 
use  of  his  faculties  of  sight  and  hearing. 
And,  generally  speaking,  whether  such  care 
has  been  exercised  is  a  question  of  fact  for 
the  jury,  especially  if  the  evidence  be  con- 
flicting or  such  that  different  inferences 
reasonably  may  be  drawn  from  it. 

We  think  the  evidence  in  this  case,  when 
tested  by  these  standards,  required  that  the 
defense  of  contributory  negligence  be  sub- 


mitted to  the  jury  as  a  question  of  fact»  as 
was  done  by  the  circuit  oourt.  The  con*  ^ 
elusion  to  the  contrary  in  the  circuit  court  § 
of  appeals  was  rested  upoa^lhe  theory  that  * 
the  freight  train  did  not  stop  after  clearing 
the  crossing,  but  continued  in  a  southerly 
direction,  thereby  giving  promise  that  the 
obstruction  to  the  view  along  the  tracks  on 
that  side  of  the  crossing  would  quickly  dis- 
appear. But  a  careful  examination  of  the 
record  satisfies  us  that  there  was  evidence 
from  which  the  jury  could  well  have  found 
that  the  train  came  to  a  full  stop  about  160 
feet  south  of  the  crossing  before  Mrs. 
Flannelly  started  to  cross  over.  If  it  did, 
she  hardly  could  be  declared  negligent  for 
failing  to  await  its  further  movements,  of 
which  she  knew  nothing.  Besides,  if  the 
action  of  her  horse  was  as  described,  she 
ought  not  to  be  charged  with  negligence  in 
not  anticipating  it. 

Other  questions  were  discussed  at  bar  and 
in  the  briefs,  but  as,  in  the  view  which  ws 
take  of  the  evidence  examined  by  the  Cir- 
cuit Court  of  Appeals,  the  judgment  of  the 
Circuit  Court  should  have  been  afSrmed,  the 
other  questions  need  not  be  considered. 

Judj^nent  reversed. 


(22S  U.  8.  540.) 

STANDARD    STOCK    FOOD    COMPANY, 

Appt., 

V. 

H.  R.  WRIGHT,  as  State  Food  and  Dairy 
Commissioner  of  Iowa. 

Food    (|   !•)— OomflCBCB   (J  60*)— Statb 
Regulation— Inspection  Law. 

1.  The  requirement  that  the  name  and 
percentage  of  the  diluent  or  diluents  or  bases 
shall  be  stated  in  the  labels,  which  is  made 
l^  Iowa  Code  (Supp.  1907,  §§  6077-a6— 
5077-a24),  relating  to  the  sale  within  the 
state  of  concentrated  commercial  feeding 
stuffs,  is  a  proper  exercise  of  the  police 
power  of  the  state,  and  does  not,  as  applied 
to  sales  by  importers  in  the  original  pack- 
ages, amount  to  an  unconstitutional  regula- 
tion of  interstate  commerce. 

[Bd.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  8S  1.  2;  Dec.  Dig.  I  !;•  Commerce,  Cent. 
Dig.  S8  91-96;    Deo.  Dig.  §  60.*] 

comicebce  (i8*)— conflictinq  state  and 
Federal  Regulations— Inspection. 

2.  There  is  no  conflict  between  the  pr©- 
yisions  of  the  food  and  drugs  act  of  June 
30,  1900  (34  Stat,  at  L.  768,  chap.  3916» 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1364),  for 
the  prevention  of  the  adulteration  and  mis- 
branding of  foods  and  drugs  when  the  sub- 
ject of  interstate  commerce,  and  the  require- 
ment of  Iowa  Code  (Supp.  1907,  §§  6077-a6 
— 5077-a24),  as  applied  to  sales  by  in> 
porters  in  the  original  packages,  that  there 
shall  be  stated  in  the  labels  on  concentrated 
commercial  feeding  stuffs  offered  for  sal* 


*For  other  coses  see  same  topic  ft  8  mukbsb  in  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 


1911. 


STANDARD  STOCK  FOOD  CX).  T.  WRIGUT. 


786 


in  the  state  the  name  and  percentage  of  the 
diluent  or  diluents  or  bases. 

[Ed.    Note.— For   other   eases,    see  Commeroe, 
Cent.  Dig.  8  6;    Dec.  Dig.  I  8.*] 

Commerce   (§  51*)— State  Regulation- 
Inspection  Chabge. 

3.  The  imposition  hy  Iowa  Code  (Supp. 
1907,  §§  5077-a«— 6077-a24 ) ,  governing  the 
inspection  and  analysis  of  concentrated 
commercial  feeding  stuffs,  of  an  inspection 
fee  of  10  cents  per  ton  on  such  products 
when  sold  or  offered  for  sale  within  the 
state,  or  the  exaction,  in  lieu  thereof,  in 
the  case  of  "condimental,  patented,  proprie- 
tary, or  trademark  stock  or  poultry  foods," 
of  an  annual  license  fee  of  $100,  does  not 
render  the  statute  invalid  as  applied  to 
sales  by  importers  in  the  original  packages. 

[Ed.    Note.— For   otber    cases,    see   Gommeree, 
Cent  Dis.  M  48,  48.  5S,  68 ;    Dec.  Dig.  i  51.*] 

CONSTITDTIONAL  LaW   (|  42*) — STATUTE*— 

Who  Mat  Assail  Vauditt. 

4.  Only  those  within  the  class  injuriously 
affected  by  the  alleged  discriminatory  fea- 
tures of  a  state  statute  can  urge  the  in- 
validity of  such  statute  under  U.  S.  Const., 
14th  Amend.,  as  denying  the  equal  protec- 
tion of  the  laws. 

nOd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dis.  8S  89,  40;    Dec.  Dig.  8  42.*] 

[No.  222,] 

Aigued  April  24,  1912.    Deoided  June  10, 

1012. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  Iowa  to  review  a  decree  sustaining 
a  demurrer  to  a  bill  in  a  suit  to  restrain 
the  enforcement  of  a  state  statute  relating 
to  the  sale  of  oonoentrated  commercial  feed- 
ing stuffs.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  F.  H.  Gaines,  E.  G.  McGilton, 
Sidney  W.  Smith,  and  A.  L.  Hager  for  ap- 
pellant. 

Mr.  George  Cosson,  Attorney  General  of 
Iowa,  and  Mr.  Henry  K  Sampson  for  ap- 
i.pellee. 

•    *Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  Standard  Stock  Food  Company,  a 
Nebraska  corporation,  brought  this  suit 
against  the  state  food  and  dairy  commis- 
sioner of  Iowa  to  restrain  the  enforcement 
of  a  statute  of  Iowa,  effective  July  4,  1907 
(Code  of  Iowa,  Supplement  1907,  §§  5077- 
iiO — 6077-a24),  relating  to  the  sale  within 
the  state  of  "concentrated  oommereial  feed- 
ing stuffs,**  upon  the  ground  that  it  was 
repugnant  to  the  interstate  commerce  clause 
(§  8,  article  1),  and  to  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States.  Demurrer  to  the  bill  was  sustained 
by  the  circuit  court  and  the  complainant 
Appeals. 


^t^ 
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lant's  product  was  a  "condimental  stock 
food,"  sold  in  Iowa  and  other  states  imder 
the  trade  name  of  "Standard  Stock  Food;'* 
that  it  was  prepared  pursuant  to  a  secret 
formula  of  great  value,  contained  nothing 
deleterious  or  poisonous,  and  had  "condi- 
mental  and  tonic  properties  and  powen 
which  aid  animals  in  the  digestion  of  food.** 
It  was  further  alleged  that  it  was  made  in 
Nebraska  and  shipped  into  Iowa,  where  it 
was  sold  in  the  original  packages  either 
by  agents  of  the  appellant  or  by  dealers. 

The  act  required  that  each  package  of 
the  described  articles  should  have  affixed 
thereto,  in  a  conspicuous  place  on  the  out- 
side, a  printed  statement  giving  certain  in- 
formation. The  substances  of  this  require- 
ment, with  respect  to  its  products,  is  thus 
stated  in  the  appellant's  argument: 

"The  package  or  container  of  such  prod* 
nets  shall  have  printed  on  the  outside  there- 
of: 

"First.  The  number  of  net  pounds  of  feed-  ^ 
ing  stuffs  in  the  package.  J 

*  "Second.  The  name,  brand*  or  trademark  • 
under  which  the  article  is  sold. 

"Third.  The    name   and   address   of   ths 
manufacturer,  importer,  dealer,  or  agent. 
Fourth.  The  place  of  manufacture. 
Fifth.  The  name  and  percentage  of  any 
deleterious  or  poisonous  ingredient  or  in- 
gredients. 

"Sixth.  The  name  and  percentage  of  ths 
diluent  or  diluents  or  bases."     (Sections  1, 

2.) 
The  statute  also  contains  the  following 

provision  (§  6) : 

"Before  any  manufacturer,  importer,  deal- 
er, or  agent  shall  offer  or  expose  for  sale  in 
this  state  any  of  the  concentrated  com- 
mercial feeding  stuffs  defined  in  section 
three  (3)  of  this  act»  he  shall  pay  to  the 
state  food  and  dairy  conunissioner  an  in- 
spection fee  of  ten  cents  per  ton  for  eaish 
ton  of  such  concentrated  commercial  feed- 
ing stuffs  sold  or  offered  for  sale  in  the 
state  of  Iowa,  for  use  within  this  state; 
except  that  every  manufacturer,  importer, 
dealer,  or  agent  for  any  condimental,  pat- 
ented, proprietary,  or  trademarked  stock 
or  poultry  foods,  or  both,  shall  pay  to  the 
state  food  and  dairy  commissioner,  on  or 
before  the  fifteenth  day  of  July  of  each  year, 
a  license  fee  of  one  hundred  dollars  ($100) 
in  lieu  of  such  inspection  fee.  Whenever 
the  manufacturer  or  importer  of  such  foods 
shall  have  paid  the  fee  herein  required,  no 
other  person  or  agent  of  such  manufacturer 
or  importer  shall  be  required  to  pay  sudi 
license  fee." 

The  appellant  challenges  the  constitution- 
al validity  of  the  statute  in  these  two  par- 
ticulars:     (1)    Toe   requirement  that   ths 


It  was  alleged  in  the  bill  that  the  appel- 1  name    and    percentage    of   the   diluent   or 
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diluents  or  bases  sball  be  stated,  and   (2) 
the  exaction  of  the  fee  of  $100. 

1.  With  respect  to  the  first  question  the 
ease  in  its  essential  features  is  not  to  be 

A  distinguished  from  that  of  Savage  t.  Jones, 
2  decided  June  7.  1912  [225  U.  S.  501,  56  L. 
•  ed.  — ^  32  Sup.  Ct.  Rep.  715],  and«Dothing 
need  be  added  to  what  was  there  said.  It 
was  competent  for  the  state,  in  the  exercise 
of  its  power  to  prevent  imposition  upon  the 
public,  to  require  the  disclosure  to  which 
objection  is  made.  The  provision  was  not 
an  unreasonable  one  and  the  effect  upon 
interstate  commerce  was  incidental  only. 
Plumley  v.  Massachusetts,  155  U.  S.  461, 
39  L.  ed.  223,  6  Inters.  Com.  Rep.  590,  15 
Sup.  Ct.  Rep.  154;  Hennington  v.  Georgia, 
163  U.  S.  299,  317,  41  L.  ed.  166,  173,  16 
Sup.  Ct.  Rep.  1086;  Missouri,  K.  &  T.  R. 
Co.  V.  Haber,  169  U.  8.  613,  42  L.  ed.  878, 
18  Sup.  Ct.  Rep.  488;  Patapsco  Guano  Co. 
▼.  Board  of  Agriculture,  171  U.  S.  345, 
861,  43  L.  ed.  191,  197,  18  Sup.  Ct  Rep. 
862;  New  Mexico  ex  rel.  McLean  ▼.  Denver 
ft  R.  G.  R.  Co.  203  U.  S.  88,  50,  51  L.  ed. 
78,  86,  27  Sup.  Ct  Rep.  1;  Heath  &  M. 
Mfg.  Co.  T.  Worst,  207  U.  S.  838,  52  L.  ed. 
236,  28  Sup.  Ct  Rep.  114;  Asbell  ▼.  Kansas, 
209  U.  S.  251,  254,  256,  52  L.  ed.  778,  780, 
781,  28  Sup.  Ct  Rep.  485,  14  Ann.  Cas. 
1101.  Nor  is  there  any  conflict  with  the 
food  and  drugs  act  of  June  80,  1906,  chap. 
8915  (34  Stat  at  L.  768,  U.  6.  Comp.  SUt 
6upp.  1911,  p.  1354),  Savage  v.  Jones  supra. 

2.  The  statute  provides  for  inspeetion  and 
analysis.  Under  §  6,  it  is  the  duty  of  the 
state  food  and  dairy  commissioner  to  "cause 
to  be  made  analyses  of  all  concentrated  com- 
mercial feeding  stuffs  and  agricultural  seeds 
sold  or  offered  for  sale  in  this  state."  For 
this  purpose,  that  officer  is  authorized  "in 
person  or  by  deputy,  to  take  for  analysis 
a  sample  from  any  lot  or  package  of  con- 
centrated commercial  feeding  stuffs  in  this 
state/'  and  further  provision  is  made  to 
assure  the  representative  character  of  the 
sample.  The  results  of  the  analyses  are 
to  be  published  from  time  to  time  in  official 
bulletins.  The  state  food  and  dairy  com- 
missioner is  required  to  enforce  the  statute, 
and  to  this  end  is  authorized  to  appoint, 
with  the  approval  of  the  executive  council, 
such  analysts  and  chemists  as  may  be  nec- 
essary to  carry  it  into  effect  Violation  of 
any  of  the  provisions  of  the  act  is  made  a 
misdemeanor. 

We  are  of  opinion  that  the  statute  must 
be  considered  as  an  inspection  law  which 
it  was  within  the  power  of  the  state  to 
ena?t,  and  that  its  fair  import  is  that  the 
fees  exacted  by  |  6,  abovo  quoted,  are  for 


the  purpose  of  meeting  the  expenses  of  mi 
inspection.  The  bill  alleges  no  facts*war«* 
ranting  the  conclusion  that  the  charge  is 
unreasonable  as  compared  with  this  expense. 
Patapsco  Guano  Co.  v.  Board  of  Agri- 
culture, 171  U.  S.  345,  347,  354,  361,  43 
L.  ed.  191,  192,  194,  197,  18  Sup.  Ct.  Rep. 
862;  New  Mexico  ex  rel.  McLean  v.  Denver 
ft  R.  G.  R.  Co.  203  U.  S.  38,  50,  51  L.  ed. 
78,  86,  27  Sup.  Ct  Rep.  1;  Red  **C"  Oil  Mfg. 
Co.  V.  Board  of  Agriculture,  222  U.  S.  380, 
398,  56  li.  ed.  240,  32  Sup.  Ct  Rep.  152; 
Savage  v.  Jones,  225  U.  S.  601«  66  Lu  ed. 
— ,  32  Sup.  Ct  Rep.  715. 

The  payment  of  the  sum  of  $100  in  the 
case  of  ''condimental,  patented,  proprietary, 
or  trademarked  stock  or  poultry  foods"  was 
required  in  lieu  of  the  inspection  charge  of 
10  cents  a  ton,  and  was  in  effect  a  conamu* 
tation  of  that  charge.  The  essential  char* 
acter  of  the  exaction  was  not  altered.  If 
it  be  said  that  this  provision  discriminates 
against  one  doing  a  small  business,  still  the 
appellant  wholly  fails  to  show  that  it  It 
thereby  injured  and  thus  entitled  to  com* 
plain.  On  the  contrary,  the  bill  alleges  that 
the  appellant  "sells  to  more  than  eight 
hundred  dealers  in  the  state  of  Iowa,  b^ 
sides  a  very  large  number  of  customers  who 
buy  direct  from  your  orator  or  through  its 
agents,"  and  that  it  "has  been  enabled  to 
sell  in  the  state  of  Iowa  during  the  paat 
year  and  for  a  number  of  years  preceding 
a  quantity  of  its  goods  in  an  amount  ex- 
ceeding $40,000  per  annum.* 

The  case  in  this  aspect  falls  within  the 
established  rule  that  "one  who  would  strika 
down  a  state  statute  as  violative  of  tho 
Federal  Constitution  must  bring  himself 
by  proper  averments  and  showing  within  tho 
class  as  to  whom  the  act  thus  attacked  is 
unconstitutional.  He  must  show  that  the 
alleged  unconstitutional  feature  of  the  law 
injures  him,  and  so  operates  as  to  deprive 
him  of  rights  protected  by  the  Federal  Con- 
stitution." Southern  R.  Co.  v.  King,  217  U. 
S.  524,  534,  54  L.  ed.  868,  871,  30  Sup.  Ct 
Rep.  594.  See  also  T^ler  v.  Registration 
Ct  Judges,  179  U.  8.  405,  45  L.  ed.  252,  21 
Sup.  Ct  Rep.  206;  Turpin  ▼.  Lemon,  187 
U.  S.  51,  60,  47  L.  ed.  70,  74,  23  Sup.  Ct 
Rep.  20;  Hooker  t.  Burr,  104  U.  S.  415,  48 
L.  ed.  1046,  24  Sup.  Ct  Repw  706;  New  York 
ex  rel.  Hatch  v.  Reardon,  204  U.  S.  152,  160, 
51  L.  ed.  415,  422,  27  Sup.  Ct  Rep.  188,  0 
Ann.  Caa.  736;  Collins  ▼.  Texas,  223  U.  SL 
288,  295.  56  Ia.  ed.  — ^  82  Sup.  Ct  Rep.  286. 

The  Circuit  Court  was  right  in  sustaining 
the  demurrer. 

Affirmed* 
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(S26  U.  8.  65L) 

HENRY  CLAIRMONT,  Plff.  in  Err., 

V. 

UNITED  STATES. 

Indians'  (J  35* )— Intoxicating  Liquobs— 
Bbinoino  into  "Indian  Countbt"  — 
Railway  Right  of  Wat. 
The  right  of  way  through  the  Flathead 
Indian  Reservation  granted  to  the  North- 
ern Pacific  Railway  Company  by  the  act  of 
July  2,  1864  (13  Stat  at  L.  365,  367,  chap. 
217),  §  2,  the  Indian  title  to  which  was  ex- 
tinguished without  reserration  by  the  agree- 
ment of  September  2.  1882,  is  not  ''Indian 
eountry"  within  the  meaning  of  the  act  of 
January  30,  1807  (29  Stat,  at  L.  606,  chap. 
100),  making  it  an  offense  for  any  person 
to  introduce  intoxicating  liquors  into  the 
Indian  countxr,  "which  term  shall  include 
any  Indian  allotment  while  the  title  to  the 
same  shall  be  held  in  trust  by  the  govern- 
ment, or  while  the  same  shall  remain  in- 
alienable by  the  allottee  without  the  consent 
of  the  United  SUtes." 

[Bd.  Notew-^For  other  casee.  see  Indians,  Ctattt 
Dis.  S8  61.  62;    Dec.  Dig.  8  85.* 

For  other  deflnitlons,  see  Words  and  Phrases, 
vol.   4,    pp.   S545.S649.] 

[No.  239.] 

Submitted  May  1,  1912.    Decided  June  10, 

1012. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Distiret  of  Mon- 
tana to  review  a  conviction  of  introducing 
liquors  into  the  Flathead  Indian  Reserva- 
tion.    Reversed  and  remanded,  with  direc- 
tions to  quash  the  indictment  and  discharge 
the  defendant. 
The  facts  are  stated  in  the  opinion. 
Messrs.  O.  W.  McConnell  and  N.  W. 
McConnell  for  plaintiff  in  error. 
Assistant  Attorney  General  Denison  and 
^Mr.  Louis  G.  Bissell  for  defendant  in  error. 

10 

•      Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  indicted  by 
the  grand  jury  of  the  United  States  for  the 
district  of  Montana  for  introducing  intoxi- 
cating liquor  into  the  Flathead  Indian 
Reservation.  It  appeared  upon  the  trial  in 
the  district  court  that  he  lived  on  the  reser- 
vation, and  at  the  time  of  the  alleged  offense 
was  returning  to  his  home  from  Missoula 
on  a  train  of  the  Northern  Pacific  Railway 
Company,  intending  to  leave  the  train  at 
Ravalli.  A  special  officer  of  the  Interior 
Department  boarded  the  train  at  Arlee,  and, 
finding  a  pint  of  whisky  on  the  person  of  the 
plaintiff  in  error,  at  once  arrested  him  and 
took  him  back  to  Missoula.  Both  Arlee  and 
Ravalli  are  points  within  the  exterior  limits 
of  the  reservation,  which  is  crossed  by  the 
right  of  way  of  the  railway  company. 

The  jury  rendered  a  verdict  of  guilty, 
whereupon  it  was  urged  by  motion  in  arrest 


of  Judgment  that  the  court  was  without 
jurisdiction.     The  motion  was  denied  and^ 
the  defendant  was  sentenced  to   imprison- g 
ment  for  six^days  and  to  the  payment  of  a  • 
fine  of  $100.    The  case  comes  here  on  writ 
of  error,  the  district  judge  certifying  the 
question   of    jurisdiction.     The    conviction 
was  had  under  the  act  of  January  30,  189 7^ 
chap.    109t  (29  Stat  at  L.  608),  whieh  pro- 
vides : 

'That  any  person  who  shall  sell,  give 
away,  dispose  of,  exchange,  or  barter  any 
malt,  spirituous,  or  vinous  liquor,  including 
beer,  ale,  and  wine,  or  any  ardent  or  other 
intozioating  liquor  of  any  kind  whatsoever 
...  to  any  Indian  to  whom  allotment 
of  land  has  been  made,  while  the  title  to 
the  same  shall  be  held  in  trust  by  the  gov- 
ernment, or  to  any  Indian  a  ward  of  the 
government,  under  charge  of  any  Indian 
superintendent  or  agent,  or  any  Indian,  in- 
eluding  mixed  bloods,  over  whom  the  gov- 
ernment, through  its  departments,  exercises 
guardianship,  and  any  person  who  shall 
introduce  or  attempt  to  introduce  any  malti 
spirituous,  or  vinous  liquor,  including  beer, 
ale,  and  wine,  or  any  ardent  or  intoxicating 
liquor  of  any  kind  whatsoever  into  the 
Indian  country,  which  term  shall  include 
any  Indian  allotment,  while  the  title  to  the 
same  shall  be  held  in  trust  by  the  govern- 
ment, or  while  the  same  shall  remain  inalien- 
able by  the  allottee  without  the  consent 
of  the  United  States,  shall  be  pimished  by 
imprisonment  for  not  less  than  sixty  days, 
and  by  a  fine  of  not  less  than  one  hundred 
dollars  for  the  first  offense  and  not  less  than 
two  hundred  dollars  for  each  offense  there- 
after: Provided,  however,  That  the  person 
convicted  shall  be  committed  until  fine  and 
costs  are  paid." 

We    are   not   here   concerned   with   that 
portion  of  the  statute  which  penalizes  sell- 
ing or  giving  intoxicating  liquors  to  the 
Indians  described,  or  with  the  authority  of  i^ 
Congress  to  protect  the  Indian  wards  of  the  {J 
Nation.  *  The  indictment  charged  that  the  * 
plaintiff    in    error    "did,    then    and    there, 
wrongfully    and    unlawfully    introduce"    a 
quantity  of  intoxicating  liquor   "into  the 
Flathead  Indian  Reservation,  in  the  state 
and  district  of  Montana,"  the  said  reserva- 
tion "being  an  Indian  country."    The  offense 
alleged  was  the  introduction  of  the  liquor 
into  the  reservation,  and  not  "attempting 
to  introduce." 

The  Flathead  Indian  Reservation  was  es- 
tablished by  the  treaty  of  July  16,  1856, 
between   the  United   States   and   the   eon- 

tThis  repealed,  so  far  as  it  was  incon- 
sistent, the  act  of  July  23,  1892,  chap.  234 
(27  Stat,  at  L.  260),  which  amended  §  2139 
of  the  Revised  Statutes. 
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federated  tribes  of  the  Flathead,  Kootenay, 
and  Upper  Pend  d'Oreilles  Indians.  12 
Stat,  at  L.  976.  It  comprised  a  district 
now  included  within  the  boundaries  of  the 
state  of  Montana.  The  enabling  act  of  1889, 
under  which  the  state  was  formed,  required 
the  adoption  of  an  ordinance,  irrevocable 
in  the  absence  of  the  consent  of  the  United 
States,  providing:  "That  the  people  in- 
habit! ng*'  the  proposed  state  "do  agree  and 
declare  that  they  forever  disclaim  all  right 
and  title  to  the  unappropriated  public  lands 
lying  within  the  boundaries  thereof,  and 
to  all  lands  lying  within  said  limits,  owned 
or  held  by  any  Indian  or  Indian  tribes ;  and 
that  until  the  title  thereto  shall  have  been 
extinguished  by  the  United  States,  the  same 
shall  be  and  remain  subject  to  the  dispo- 
sition of  the  United  States,  and  said  Indian 
lands  shall  remain  under  the  absolute  juris- 
diction and  control  of  the  Congress  of  the 
United  States."  Act  of  February  22,  1889, 
chap.  180,  25  Stat  at  L.  676,  677. 

By  the  act  of  July  2,  1864,  chap.  217,  §  2 
(13  Stat,  at  L.  365,  367),  Congress  granted 
a  right  of  way  through  the  public  lands  to 
the  Northern  Pacific  Railroad  Company  for 
the  construction  of  a  railroad  and  telegraph 
as  proposed,  "to  the  extent  of  two  hundred 
feet  in  width  on  each  side  of  said  railroad," 
including  all  necessary  ground  for  station 
buildings,  workshops,  etc.  It  was  provided 
^that  the  United  States  should  "extinguish, 
10  as  rapidly  as  may  be  consistent  with  public 
•  policy  and  the  welfare  of  the  said*Indians, 
the  Indian  titles  to  all  lands  falling  under 
the  operation  of  this  act,  and  acquired  in 
the  donation  to  the  [road]  named  in  this 
bill."  On  July  5,  1882,  the  railroad  com- 
pany filed  a  map  of  definite  location,  show- 
ing its  line  of  railroad  across  the  south- 
western part  of  the  Flathead  reservation. 
Thereupon,  on  September  2,  1882,  the  con- 
federated tribes  above  mentioned  entered 
into  an  agreement  with  the  United  States  by 
which,  after  reciting  the  grant  by  Congress 
of  the  right  of  way,  the  treaties  with  the 
Indians,  and  the  filing  of  the  map  of  definite 
location,  the  Indians  surrendered  and  relin- 
quished to  the  United  States  "all  the  right, 
title,  and  interest  which  they  now  have 
under  and  by  virtue  of  the  aforesaid  treaty 
of  July  sixteenth,  eighteen  hundred  and 
fifty- five,  in  and  to  all  that  part  of  the 
Jocko  (or  Flathead)  Reservation  situate  in 
the  territory  of  Montana,  and  described  as 
follows,  namely:  A  strip  of  land  not  ex- 
ceeding two  hundred  feet  in  width,  that  is 
to  say,  one  hundred  feet  on  each  side  of  the 
line  laid  down  on  the  map  of  definite  loca- 
tion hereinbefore  mentioned,  wherever  said 
line  runs  through  said  reservation."  In 
consideration  of  the  "surrender  and  relin- 
quishment of  lands  as  aforesaid,"  amount- 


ing in  the  aggregate  to  1,430  acres,  the 
United  States  agreed  to  pay  to  the  Indians 
the  sum  of  $16,000.  Ex.  Doc  No.  15,  48th 
Cong.  1st  sesB. 

Thus,  by  the  grant  of  Congress,  the  raU* 
road  company  obtained  the  fee  in  the  land 
constituting  the  "right  of  way"  (Buttz  ▼• 
Northern  P.  R.  Co.  119  U.  8.  66,  66,  30  L. 
ed.  331,  334,  7  Sup.  Ct.  Rep.  100;  Northern 
P.  R.  Co.  V.  Townsend,  190  U.  S.  267,  271, 
47  L.  ed.  1044,  1046,  23  Sup.  Ct.  Rep.  671), 
and  by  virtue  of  the  agreement  between  the 
United  States  and  the  Indians  this  land 
was  freed  from  the  Indian  right  of  occu- 
pancy.  As  the  government  states  in  its 
brief:  "Beyond  question  the  Indian  land 
title  in  this  strip  had  been  entirely  extin- 
quished." 

The  question,  then,  is  whether  a  person  |. 
having  intoxicating  liquor  in  his  possession  g 
on  a  railroad  train  running* on  this  strip* 
can  be  deemed  to  have  introduce  the  liquor 
"into  the  Indian  country"  within  the  mean- 
ing of  the   act  of  1897.     Was  the  strip 
"Indian  country,"  so  that  the  district  court 
of  the  United  States  can  be  said  to  hav* 
had  jurisdiction  of  the  alleged  offense? 

The  act  of  June  30,  1834,  chap.  161  (4 
Stat,  at  L.  729),  thus  defined  "the  Indian 
country." 

"That  all  that  part  of  the  United  Stetet 
west  of  the  Mississippi,  and  not  within  the 
states  of  Missouri  and  Louisiana,  or  the 
territory  of  Arkansas,  and  also  that  part  of 
the  United  States  east  of  the  Mississippi 
river,  and  not  within  any  state  to  which  tho 
Indian  title  has  not  been  extinguished,  for 
the  purposes  of  this  act,  be  taken  and  deemed 
to  be  the  Indian  country." 

This  portion  of  the  act  of  1834  was  not 
re-enacted  in  the  Revised  Statutes,  though 
other  parts  of  the  statute  were,  and  hence 
was  repealed  by  §  5596  of  the  revision  (U. 
S.  Comp.  Stat.  1901,  p.  3750).  But,  as  has 
frequently  been  stated  by  this  court,  the 
definition  may  still  "be  referred  to  in  con- 
nection with  the  provisions  of  its  original 
context,  which  remain  in  force,  and  may  be 
considered  in  connection  with  the  changes 
which  have  taken  place  in  our  situation, 
with  a  view  of  determining  from  time  to 
time  what  must  be  regarded  as  Indian  coun- 
try where  it  is  spoken  of  in  the  statutes.** 
Ex  parte  Crow  Dog  (Ex  parte  Kang-6i- 
Shun-Ca.)  109  U.  S.  560,  561,  27  L.  ed.  1030, 
3  Sup.  Ct.  Rep.  396;  United  State  v.  Le- 
Bris,  121  U.  S.  278,  280,  30  L.  ed.  946, 
7  Sup.  Ct.  Rep.  894. 

The  proper  criterion  to  be  applied  waft 
considered  in  Bates  v.  Clark,  95  U.  8.  204, 
24  L.  ed.  471,  where  Mr.  Justice  Miller,  de- 
livering the  opinion  of  the  court,  said  (id. 
pp.  207,  208) :  "Notwithstanding  the  im- 
mense changes  which  have  since  taken  plac9 
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in  the  Tast  region  covered  by  the  act  of 

1834,  by  the  extinguishment  of  Indian  titles, 

the  creation  of  states,  and  the  formation  of 

territorial  governments,  Congress  has  not 

thought  it  necessary  to  make  any  new  defi- 

g^nition  of  Indian  country.     Yet»  during  all 

>o  this  time,  a  large  body  of  laws  has  been 

•  in  existence,  •whose  operation  was  confined 

to  the  Indian  country,  whatever  that  may 

De.         «         .  a 

"The  simple  criterion  is  that  as  to  all  the 
lands  thus  described  it  was  Indian  country 
whenever  the  Indian  title  had  not  been  extin- 
guished, and  it  continued  to  be  Indian  coun- 
try so  long  as  the  Indians  had  title  to  it, 
and  no  longer.  As  soon  as  they  parted  with 
the  title,  it  ceased  to  be  Indian  country, 
without  any  further  act  of  Congress,  unless 
by  the  treaty  by  which  the  Indians  parted 
with  their  title,  or  by  some  act  of  Congress, 
a  different  rule  was  made  applicable  to  the 


If 


case. 

It  must  be  assumed  that,  in  the  act  of 
1897,  Congress  used  the  words  "Indian  coun- 
try" in  the  accepted  sense.  And  this  is  con- 
firmed by  the  provision  bearing  witness  to 
the  policy  which  had  been  adopted  looking 
to  the  dissolution  of  tribal  relations  and  the 
distribution  of  tribal  property  in  separate 
allotments.  Thus,  the  act  provides  that  the 
term  "Indian  country^  "shall  include  any 
Indian  allotment  while  the  title  to  the  same 
•hall  be  held  in  trust  by  the  government, 
or  while  the  same  shall  remain  inalienable 
by  the  allottee  without  the  consent  of  the 
United  States."  United  States  v.  Sutton, 
215  U.  S.  291,  64  L.  ed.  200,  30  Sup.  Ct 
Rep.  116;  Hallowell  v.  United  States,  221 
U.  S.  317,  323,  324,  65  L.  ed.  750,  753,  31 
Sup.  Ct  Rep.  587. 

That  the  effect  of  a  cession  by  the  Indians 
might  be  qualified  by  a  stipulation  in  the 
treaty  that  the  ceded  territory,  although 
within  the  boundaries  of  a  state,  should 
retain  its  original  status  of  Indian  country 
so  far  as  the  introduction  into  it  of  intoxi- 
cating liquors  was  concerned,  was  decided 
in  United  States  v.  43  Gallons  of  Whisky 
(United  States  v.  Lariviere)  93  U.  S.  188, 
23  L.  ed.  846,  108  U.  S.  491,  27  L.  ed.  803, 
2  Sup.  Ct.  Rep.  906.  But,  as  was  pointed 
out  in  Bates  v.  Clark,  supra,  that  decision 
proceeded  upon  the  hypothesis  that  'Vhen 
the  Indian  title  is  extinguished  it  ceases  to 
be  Indian  country,  unless  some  such  reserva- 
tion takes  it  out  of  the  rule."  The  same 
10  principle  of  decision  was  recognized  in  Dick 
?v.*United  States,  208  U.  S.  340,  62  L.  ed. 
620,  28  Sup.  Ct  Rep.  399.  There,  the  plain- 
tiff in  error  had  been  convicted  of  intro- 
ducing intoxicating  liquor  into  the  Kez 
Pero6  Indian  Reservation  within  the  state 
of  Idaho.  The  offense  was  committed,  if  at 
all,  in  the  villa^  of  Guldesae,  which,  al- 


though within  the  boundaries  of  the  reserva- 
tion, as  established  before  Idaho  was  ad- 
mitted into  the  Union,  was,  at  the  time 
specified  in  the  indictment,  an  organized 
village  of  that  state.  The  lands  upon  which 
the  village  was  located  were  part  of  those 
ceded  to  the  United  States  by  an  agreement 
with  the  Indians  in  which  it  was  stipulated 
that  the  ceded  lands,  as  well  as  those  Ve- 
tained,  should  be  subject  for  the  period  of 
twenty-five  years  to  all  Federal  laws  pro- 
hibiting the  introduction  of  intoxicants  into 
the  Indian  country.  It  was  held  that  this 
was  a  valid  stipulation,  based  upon  the 
treaty-making  power  of  the  United  States 
and  upon  the  power  of  Congress  to  regulate 
commerce  with  the  Indians,  and  was  "not 
inconsistent,  in  any  substantial  sense,  with 
the  constitutional  principle  that  a  new  state 
comes  into  the  Union  upon  entire  equality 
with  the  original  states.**  Upon  this  ground 
the  judgment  of  conviction  was  aflSrmed. 

While  the  Dick  Case  was  thus  found,  ow* 
ing  to  the  stipulation  in  the  agreement,  to 
be  within  the  exception,  the  court  explicitly 
recognized  the  rule  which  governs  in  the 
absence  of  a  different  provision  by  treaty 
or  by  act  of  Congress.  *  The  court  said :  "If 
this  case  depended  alone  upon  the  Federal 
liquor  statute  forbidding  the  introduction  of 
intoxicating  drinks  Into  the  Indian  country* 
we  should  feel  obliged  to  adjudge  that  the 
trial  court  erred  in  not  directing  a  verdict 
for  the  defendant;  for  that  statute,  when 
enacted,  did  not  intend  by  the  words  'Indian 
country*  .to  embrace  any  body  of  territory  in 
which,  at  the  time,  the  Indian  title  had 
been  extinguished,  and  over  which  and  over  ^ 
the  inhabitants  of  which  (as  was  the  case  J 
of  Culdesac)  the  jurisdictioa*of  the  state,* 
for  all  purposes  of  government,  was  full 
and  complete.  Bates  v.  Clark,  95  U.  S.  204, 
24  L.  ed.  471;  Ex  parte  Crow  Dog  (Ez 
parte  Kang-Gi-Shun-Ca)  100  U.  S.  656,  661, 
27  L.  ed.  1030,  1032,  8  Sup.  Ct  Rep.  396." 

In  the  present  case  there  was  no  pro- 
vision, either  in  the  treaty  with  the  Indians, 
or  by  act  of  Congress,  which  limited  the 
effect  of  the  surrender  of  the  Indian  title. 
We  have  been  referred  to  certain  statements 
made  by  the  representative  of  the  United 
States  in  the  course  of  the  negotiations  with 
the  Indians  which  preceded  their  agree- 
ment, but  these  were  of  an  informal  char- 
acter and  cannot  be  regarded  as  qualifying 
the  agreement  that  was  actually  made.  The 
Indian  title  or  right  of  occupation  was 
extinguished,  without  reservation;  and  the 
relinquished  strip  came  under  the  juria- 
diction  of  the  then  territory,  and  later  un- 
der that  of  the  state  of  Montana.  It  was 
not  "unappropriated  public  land,"  or  land 
"owned  or  held  by  any  Indian  or  Indian 
tribe."     Enabling  act^  supra. 
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To  repeat,  the  plaintiff  in  error  was  not 
eharged  with  '^attempting  to  introduce"  the 
liquor  into  Indian  country,  but  with  the  ac- 
tual introduction.  If  having  the  liquor  in 
hie  poBseseion  on  the  train  on  thia  right  of 
way  did  not  constitute  euch  introduction,  It 
is  immaterial,  so  far  as  the  charge  is  con* 
cemed,  whether  or  not  he  intended  to  take 
it  elsewhere.  Nor  ia  it  important  that  the 
plaintiff  in  error  was  an  Indian.  The  stat- 
ute makes  it  an  offense  for  "any  person"  to 
introduce  liquor  into  Indian  country. 

Our  conclusion  must  be  that  the  right  of 
way  had  been  completely  withdrawn  from 
the  reservation  by  the  surrender  of  the 
Indian  title,  and  that  in  accordance  with 
the  repeated  rulings  of  this  court,  it  was 
not  Indian  country.  The  District  Courts 
therefore,  had  no  Jurisdiction  of  the  offense 
eharged,  and  the  judgment  must  be  reversed. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  quash  the  in- 
dictment and  discharge  the  defendant* 


(IB  v.  8.  iff.) 
SEABOARD  AIR  UNE  RAILWAY,  Plff. 

in  Err., 

T. 

ERNEST  N.  DUVALL. 

OouBTB  (I  898*)— Ebbob  to  State  CJoubt— 
FxDBBAL  QuEflrnoN  —  Gebtificatb  of 
State  Go0bt. 

1.  The  certificate  of  the  chief  justice  of 
the  highest  court  of  a  state  cannot  cure  the 
entire  failure  of  the  record  to  show  that  a 
Federal  question  was  so  raised  and  decided 
as  to  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States. 

[Ed.  Note.— For  other  casee,  see  Courts.  Cent 
Dig.  81  1065-1088:     Dec  Diff.   I  898.*] 

CouBTS  (§  398*)— Ebbob  to  State  Coubt 
—Fedebal  QuEflnow— How  Shown  on 
THE  Recobd. 

2.  To  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  review  a  judg- 
ment of  the  highest  court  of  a  state  on  the 
ground  that  there  was  set  up  and  denied  a 
right,  privilege,  or  immunity  claimed  under 
a  Federal  statute,  it  must  appear  from  the 
record  that  there  was  necessarily  present  a 
definite  issue  as  to  the  correct  construction 
of  the  act  so  directly  involved  that  the  state 
court  could  not  have  given  the  judgment  it 
did  without  deciding  against  the  contentiiHi 
of  the  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  85  1085-1088;     Dec  Dig.  I  398.*] 

[No.  304.] 

Argued  April  80,  1012.    Decided  June  10, 

1912. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Moore  County,  in  that 
state,  in  favor  of  a  railway  employee  in  an 


action  to  recover  damages  from  a  railway 
company  for  personal  injuries  alleged  to 
have  been  received  while  in  the  course  of 
his  employment.  Dismissed  for  want  of 
jurisdiction. 

See  same  ease  below,  152  N.  C.  624,  67 
S.  E.  1008. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  H.  Neat,  Benjamin 
Micou,  Hilary  A.  Herbert,  Richard  P. 
Whiteley,  and  E.  T.  Cansler  for  plaintiff  in 
error. 

Mr.  William  G.  Douglass  for  defendant 
in  error.  ^ 

*Mr.  Justice  linrton  delivered  the  opin-* 
ion  of  the  court: 

This  was  an  action  by  an  employee  of  the 
plaintiff  in  error  to  recover  damages  for 
severe  and  permanent  personal  injuries  al- 
leged to  have  been  received  while  in  its  serv- 
ice. The  plaintiff  alleged  that  he  was  bag- 
gage master  and  flagman  on  one  of  the  de- 
fendant's passenger  trains,  running  from 
Portsmouth,  Virginia,  to  Monroe,  North 
Carolina.  That  a  head-on  collision  occurred 
with  another  of  defendant's  trains,  whereby 
plaintiff  and  others  were  injured,  and  that 
the  collision  was  due  to  the  negligence  of 
defendant's  officers  and  agents.  The  answer 
was,  in  substance,  a  general  denial  for  want 
of  knowledge.  There  was  a  jury,  verdict 
and  judgment  for  the  defendant  in  error, 
which  was  later  affirmed  by  the  supreme 
court  of  the  state.  This  writ  of  error  was 
allowed  by  the  chief  justice  of  that  court 
upon  the  ground  that  "there  was  drawn  into 
question  a  right,  privilege,  or  immunity 
claimed  by  the  railroad  company  under  a 
statute  of  the  United  States,  and  the  de- 
cision was  against  such  right,  privilege,  or 
immunity  so  claimed  and  specially  set  up 
by  said  defendant,"  etc  Such  a  certificate 
is,  however,  not  sufficient  to  confer  juris- 
diction to  review  the  judgment  of  a  state 
court  under  §  709  Revised  Statutes  (U.  S. 
Comp.  Stat  1901,  p.  675) .  That  there  was  set 
up  and  denied  some  claim  or  right  under  the 
Constitution  or  a  statute  of  the  United 
States  must  appear  upon  the  record;  and 
such  a  certificate  is  only  of  value  to  make 
more  definite  or  certain  that  the  Federal^ 
right  was  definitely  asserted  and  decided. « 
Sayward  v.  Denny,  16S*U.  S.  180,  183,  39  L.  • 
ed.  941,  942,  15  Sup.  Ct.  Rep.  777;  Louis- 
ville &  N.  R.  Co.  V.  Smith,  H.  k  Co.  204 
U.  S.  551,  51  L.  ed.  612,  27  Sup.  Ct.  Rep. 
401. 

The  Federal  question  relied  upon  to  sus- 
tain the  writ  of  error  to  this  court  con- 
cerns the  construction  and  application  of  the 
Employers'  liability  act  of  April  22,  1908 
(35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat   Supp.   1911,  p.   1322).     Neither  the 
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complaint  nor  the  answer  makes  any  direct 
reference  to  that  act;  but  the  complaint 
did  allege  that  the  railroad  company 
was  operating  a  line  of  railroad  between 
Portsmouth,  Virginia,  and  Monroe,  North 
Carolina,  and  that  the  plaintiff,  while  in  its 
employment  as  baggage  master  and  flag- 
man upon  a  passenger  train  running  be- 
tween said  points,  was  negligently  injured 
by  a  head-on  collision.  This  states  a  ground 
of  action  under  that  act,  and  it  was  so 
assumed  by  the  trial  court,  as  appears  from 
that  part  of  the  charge  relating  to  the  effect 
of  contributory  negligence,  as  well  as  from 
some  of  the  questions  made  in  the  supreme 
court  of  the  state. 

That  the  collision  was  due  to  negligence 
was  conceded.  The  only  defense  which 
seems  to  have  been  made  was  that,  under 
the  rules  of  the  company,  the  plaintiff  was 
required  to  remain  in  the  baggage  car; 
but  that  he  was  hurt  while  in  the  express 
car,  a  place  where,  it  is  claimed,  his  duty 
did  not  call  him,  and  therefore,  he  was  not 
injured  while  employed  in  the  service  of  the 
company,  or  engaged  In  any  duty  his  em- 
ployment devolved  upon  him. 

The  case  was  submitted  upon  these  issues, 
and  the  finding  of  the  jury  upon  each  was 
M  follows: 

"1.  Was  the  plaintiff  injured  by  the  neg- 
ligence of  the  defendant  T   Answer.    Yes. 

"2.  Was  the  plaintiff's  injury  caused  bj 
his  contributory  negligence?    Answer.    No. 

"3.  What  damage  is  the  plaintiff  entitled 
to  recover?  Answer.  $30,000." 

Four  requests  for  special  charges,  which 
oobear  upon  this  defense  and  which  were  de- 
?nied,  have  been  assigned  hert*aa  error  re- 
viewable by  this  court.  They  were  m  fol- 
lows: 

"1.  That  where  an  employee  undertakes 
to  do  something  not  his  duty  to  do,  the 
master  is  not  negligent;  and  if  the  jury 
shall  find  by  the  greater  weight  of  the  evi- 
dence that  the  plaintiff  was  acting  outside 
of  the  scope  of  his  employment  when  he 
was  injured,  they  will  find  the  first  issue 
•No.' 

"3.  That  as  the  plaintiff  admits  that  he 
was  in  the  express  car  at  the  time  of  his 
injuries,  and  as  the  rules  of  the  receivers  of 
the  defendant  (of  which  he  admits  he  had 
that  notice)  required  him  to  remain  in  the 
baggage  car  when  not  engaged  in  fiagging 
the  train,  the  burden  is  upon  the  plaintiff 
to  satisfy  the  jury  by  the  greater  weight 
of  evidence,  that  when  he  went  into  said 
express  car,  and  was  injured,  he  was  en- 
gaged in  the  discharge  of  the  duties  of  his 
employment;  and  if  he  has  failed  to  so 
satisfy  the  jury,  you  will  answer  the  first 
issue  'No.' 

"4.  That  unless  the  jury  shall  find  by  the 


greater  weight  of  the  evidence  that  when 
the  plaintiff  went  into  the  express  car,  he 
understood  that  he  was  going  there  to  dis- 
charge some  of  the  duties  of  his  employ- 
ment, the  defendant's  negligence  in  causing 
the  derailment  of  said  car  would  not  be  the 
proximate  cause  of  the  plaintiff's  injuries, 
and  the  jury  will  answer  the  first  issue 
•No.' 

"6.  The  admitted  rules  of  the  receivers  of 
the  defendant  required  the  plaintiff  to  re- 
main in  the  baggage  car  when  not  engaged 
in  fiagging  the  train,  and  the  plaintiff  had 
no  right  to  go  into  the  express  car  in  vio- 
lation of  the  provisions  of  the  said  rules, 
unless  the  conductor  ordered  him  to  do  so 
for  the  purpose  of  discharging  some  one 
of  the  duties  of  his  employment;  and  unless 
the  jury  shall  find  by  the  greater  weight 
of  the  evidence  that  when  the  conductor  told 
the  plaintiff  to  go  with  him  into  said  car,  ^ 
he  thereby  understood  that  the  conductor  J 
wished  him  to*  go  to  discharge  his  duties  • 
as  an  employee  of  the  defendant,  the  jury 
will  answer  the  first  issue  "No.' " 

The  plaintiff  in  error  also  excepted  to  a 
part  of  the  oourVs  charge  which  was  la 
these  words : 

"If  you  find  from  the  evidence  that  tha 
plaintiff  had  no  right  to  go  into  the  express 
car;  that  he  was  not  where  he  should  have 
been;  and  yon  further  find  that  be  would 
not  have  been  injured  but  for  his  going 
into  the  express  car,  and  thai  hii  going  into 
the  eapreaa  oar  wot  woh  an  act  on  hi$  part 
thai  a  reasonably  prudent  man  ordinarily 
v)ould  not  have  done  under  the  oircun^ 
atanoee  of  ike  eiiuaiion,  then  he  would  be 
guilty  of  oontributory  negligence,  and  it 
would  be  your  duty  to  answer  the  second 
issue  'Yes:'  If  you  do  not  so  find,  it  would 
be  your  duty  to  answer  the  second  issus 
'No.'" 

Not  one  of  the  requests  asks  any  definite 
construction  of  any  part  of  the  employers^ 
liability  act,  or,  indeed,  contains  any  refer* 
ence  whatever  to  the  act. 

They  are  based  alone  upon  the  admitted 
facts  that  at  the  time  of  the  collision  the 
plaintiff  was  in  the  express  car,  and  that 
there  was  a  rule  of  the  company  requiring 
him  to  be  in  the  baggage  car.  They  assume 
that,  in  being  in  the  express  car,  he  was 
where  he  had  no  right  to  be;  and  that  if 
injured  while  there,  the  jury  must  acquit 
the  company  of  negligence,  and  upon  that 
issue  find  for  the  railroad  company.  The 
requests  take  no  account  of  the  legal  effect 
of  other  evidence  in  the  case.  Thus,  there 
was  evidence  tending  to  show  that  the  ex- 
press car  was  used  for  through  baggage,  and 
that  baggage  was  often  received  from  the 
platform  into  the  express  car,  and  carried 
to  the  adjacent  baggage  car.     There  was 
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Also  eridence  tending  to  sbow  that  the  rule 
referred  to  was  not  enforced,  and  that  the 
baggage  master  and  express  messenger  fre- 
quently exchanged  work,  and  that  this  was 
known  to  the  conductor,  who  made  no  ob- 
^Jection.  There  was  also  evidence  tending 
floto  show  that  both  the  conductor  and  the 

•  plaintiff  had  gone  to  the  express  car,  either 
upon  the  call  of  the  messenger  or  for  social 
purpose,  the  plaintiff  in  either  event  going 
by  direction  or  on  invitation  of  his  imme- 
diate superior,  the  conductor  of  the  train. 
Any  question  as  to  whether  his  being  in 
the  express  car  at  the  moment  of  the  col- 
lision either  contributed  to  the  collision  or 
to  the  injury  sustained,  as  well  as  any  con- 
sideration of  the  question  whether  he  was 
in  any  way  negligent  in  being  there,  as 
being  in  a  place  of  greater  danger  than  if 
in  the  baggage  car,  was  ignored. 

The  trial  court  was  under  no  obligation 
to  give  special  charges  based  upon  but  a 
part  of  the  evidence,— charges  which,  in 
effect,  took  from  the  jury  every  question 
save  the  single  fact  that  plaintiff  was, 
when  hurt,  in  the  express  car,  and  that  there 
was  a  rule  which  required  him  to  remain 
in  the  baggage  car. 

But  the  plaintiff  in  error  now  urges  that 
it  was  entitled  to  have  construed  that  pro- 
▼ision  of  the  employers'  liability  act  which 
requires  that  a  plaintiff,  to  recover  under  it, 
must  have  been  injured  "while  he  was  em- 
ployed by  such  carrier  in  such  commerce;  ** 
and  that  the  requests  denied  were  appli- 
cable to  the  evidence  which  tended  to  show 
that  he  had  ceased  to  be  such  an  employee, 
because  he  was  not,  at  the  moment  of  the 
injury,  engaged  in  the  conduct  of  interstate 
eonuneroe,  or  at  the  place  where  his  duty 
required  him  to  be.  That  the  plaintiff  was 
in  the  general  employment  of  an  interstate 
railroad,  and  at  the  time  was  the  baggage 
master  of  one  of  its  trains  running  from 
one  state  to  another,  was  shown  by  all  the 
evidence.  If  his  employment  had  been  ter- 
minated, it  was  solely  because  he  had 
momentarily  gone  into  the  adjacent  express 
car.  If  he  was  injured  while  employed  about 
something  which  it  was  not  his  duty  to 
do,  it  was  solely  due  to  the  fact  that  he 
had  gone  into  that  car  either  under  direo- 

^  tion  or  with  the  consent  of  his  conductor. 

oo      This   case   does   not   come   here   from   a 

•  Federal  court,  and*we  are  tVerefore  not  a 
court  of  general  review.  It  comes  under 
S  709,  Rev.  Stat.,  and  the  power  to  review 
a  judgment  of  a  state  court  is  limited  and 
defined  by  that  provision.  The  sole  ground 
upon  which  our  jurisdiction  is  invoked  is 
found  in  the  third  clause  of  the  section, 
which  provides  that,  'Vhere  any  title,  right, 
privilege,  or  immunity  is  daimed  under  the 
Constitution,    or    any    treaty    or    ftatute 


.  •  .  and  the  decision  is  against  the 
title,  right,  privilege,  or  immunity  specially 
set  up  or  claimed,  •  .  •  may  be  re-exam- 
ined and  reversed    •    .    ." 

This  action  was  brought  under  an  act  of 
Congress.  If  the  act  has  been  erroneously 
construed  and  exceptions  saved,  or  if  a 
particular  construction  to  which  the  party 
asking  was  entitled  was  denied,  a  right  haa 
been  denied  under  the  statute,  and  the  ques- 
tion may  be  reviewed  by  this  court.  In 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  293,  62  L.  ed.  1061,  1067,  28  Sup. 
Ct.  Rep.  616,  it  was  said: 

"Where  a  party  to  litigation  in  a  state- 
court  insists,  by  way  of  objection  to  or  re- 
quests for  instructions,  upon  a  construction 
of  a  statute  of  the  United  States  which  will 
lead,  or,  on  possible  findings  of  fact  from 
the  evidence  may  lead,  to  a  judgment  in  hia- 
favor,  and  his  claim  in  this  respect,  being^ 
duly  set  up,  is  denied  by  the  highest  court 
of  the  state,  then  the  question  thus  raised 
may  be  reviewed  in  this  court.  The  plain 
reason  is  that  in  all  such  cases  he  ha* 
claimed  in  the  state  court  a  right  or  immu* 
nity  under  a  law  of  the  United  States,  and 
it  has  been  denied  to  him.  Jurisdiction  so 
clearly  warranted  by  the  Constitution  and 
so  explicitly  conferred  by  the  act  of  Con- 
gress needs  no  justification.  But  it  may 
not  be  out  of  place  to  say  that  in  no  other 
manner  can  a  uniform  construction  of  the 
statute  laws  of  the  United  States  be  secured, 
so  that  they  shall  have  the  same  meaning 
and  effect  in  all  the  states  of  the  Union." 

That  case  came  from  a  state  court  from^^ 
a  judgment  against  the  plaintiff  in  error  in  J 
an  action  under  the  safety* appliance  act.* 
But  in  that  ease  the  Federal  question  was 
specially  set  up  and  definite  rulings  had  upon 
definite  questions  requiring  a  construction 
of  the  act.     Thus  the  court  concludes  the 
paragraph  above  set  out  by  saying: 

"The  defendant,  now  plaintiff  in  error, 
objected  to  an  erroneous  construction  of  the 
safety  appliance  act,  which  warranted  on 
the  evidence  a  judgment  against  it,  and 
insisted  upon  a  correct  construction  of  the 
act,  which  warranted  on  the  evidence  a 
judgment  in  its  favor.  The  denials  of  its 
claims  were  decisions  of  Federal  questions 
reviewable  here." 

It  was  the  obvious  duty  of  counsel,  if  they 
wished  any  particular  construction  of  the 
act,  to  put  the  request  in  such  definite  terms 
as  that  the  attention  of  the  court  might 
be  directed  to  the  point,  and  the  record 
here  should  show  that  the  right  now  claimed 
was  the  right  "specially  set  up"  and  denied 
by  the  court.  "It  must  appear  on  the  face 
of  the  record  that  it  was  in  fact  raised; 
that  the  judicial  mind  of  the  court  waa 
exercised   upon    it;    and   then   a   deeision 
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Against  the  riglifc  claimed  under  it*  Xh, 
at  all  events,  it  must  appear  from  the  rec- 
ord that  there  was  necessarily  present  a 
definite  issue  as  to  the  correct  construction 
«f  the  act,  so  directly  inyolved  that  the 
«ourt  could  not  have  given  the  judgment  it 
did  without  deciding  the  question  against 
the  contention  of  the  plaintiff  in  error. 
Maxwell  v.  Newhold,  18  How.  515,  16  L.  ed. 
608;  Sayward  v.  Denny,  168  U.  S.  180,  39 
L.  ed.  941,  15  Sup.  Ct.  Rep.  777;  Gillis  v. 
Stinohfield,  159  U.  S.  668,  40  L.  ed.  295, 
16  Sup.  Ct.  Rep.  131;  Speed  y.  McCarthy, 
181  U.  S.  269,  275,  276,  46  L.  ed.  865,  858, 
869,  21  Sup.  Ct.  Rep.  613;  Gaar,  S.  &  Co. 
▼.  Shannon,  decided  at  present  term  [223  U. 
8.  468,66  L.ed. — ^,32  Sup.  Ct  Be^  286]. 
In  Applehy  t.  Buffalo,  221  U.  S.  624,  529, 
66  L.  ed.  838,  840,  31  Sup.  Ct  Rep.  699, 
this  court  said: 

"This  court  has  had  frequent  occasion 
to  say  that  its  right  to  review  the  judg- 
ment of  the  highest  court  of  a  state  is 
specifically  limited  by  the  provisions  of  §  709 
^  of  the  Revised  Statutes  of  the  United  States. 
^  This  right  of  review  in  cases  such  as  the 
«  one  at  bar  depends  upon  an^alleged  denial  of 
some  right,  privilege,  or  immunity  specially 
set  up  and  claimed  under  the  Constitution 
or  authority  of  the  United  States,  which 
it  is  alleged  has  been  denied  by  the  judg- 
ment of  the  state  court.  In  such  cases  it  is 
thoroughly  well  settled  that  the  record  of 
the  state  court  must  disclose  that  the  right 
so  set  up  and  claimed  was  expressly  denied, 
or  that  such  was  the  necessary  effect,  in 
law,  of  the  judgment.  Sayward  v.  Denny, 
168  U.  S.  180,  183,  39  L.  ed.  941,  942,  16 
Sup.  Ct.  Rep.  777;  Harding  v.  Illinois,  196 
U.  S.  78,  49  L.  ed.  394,  26  Sup.  Ct  Rep. 
176;  Waters-Pierce  Oil  Co.  v.  Texas,  212 
U.  S.  86,  97,  63  L.  ed.  417,  424,  29  Sup. 
Ct  Rep.  220." 

Passing  now  to  the  error  assigned  to  a 
paragraph  in  the  general  charge,  the  part 
objected  to  and  assigned  as  error  is  the 
clause  italicized.  It  was  a  part  of  the  gen- 
eral charge  in  respect  of  contributory  negli- 
gence. It  was  limited  to  the  separate  issue 
submitted  to  the  jury  as  to  such  negligence. 
It  is  not  easy  to  see  why  the  mere  going 
into  the  express  car  would  be  negligent  un- 
less the  conditions  were  such  as  to  be  an 
act  of  imprudence  which  a  reasonable  man 
would  not  have  done.  But  this  we  pass  by 
as  pertaining  to  the  merits.  In  any  event 
the  exception  did  not  raise  any  specific  ques- 
tion as  to  the  proper  construction  of  the 
act  under  which  this  action  had  been 
brought. 

The  jury  was  in  explicit  terms  told  that 
if  they  found  the  plaintiff  guilty  of  contrib- 
utory negligence  it  would  not  bar  a  re- 
oovery,  but  that  the  damages  assessed  must 
be  diminished  in  proportion  to  the  amount 
of  negligenoe  attributable  to  the  plaintiff. 
This  was  in  pursuance  of  the  statute.    The 


jury  specially  found  that  the  plaintiff  had 
not  been  guilty  of  contributory  negligence. 

In  conclusion,  we  are  of  opinion  that 
neither  the  instructions  denied  nor  that  ob- 
jected to  are  su£Seient  to  raise  any  Federal 
question  which  this  court  may  review.  The 
motion  to  dismiss  the  writ  for  want  of 
jurisdiction  is  therefore  granted. 


am  V.  8.  Ml.) 

FREDERICK    A.    HTDB    and    Joost    H. 
Schneider,  Petitioners, 

V. 

'  UNITED  STATES. 

CoNSPiRACT  (I  33*)— To  Defraud  Uwitbd 
States— What  Conbtitutes  Oftense— 
ovebt  aot. 

1.  The  union  in  the  unlawful  purpoM 
does  not  alone  constitute  the  crime  of  con- 
spiracy to  defraud  the  United  States,  de- 
fined by  U.  S.  Rev.  Stat.  §  6440,  U.  S.  Comp. 
Stat  1901,  p.  3676,  which  prescribes  as  neo- 
essarjT  to  the  offense  not  only  the  unlawful 
conspiracy,  but  that  one  or  more  of  the  par- 
ties must  do  an  ''act  to  effect"  its  object, 
and  provides  that  when  such  act  is  done  "all 
the  parties  to  such  conspiracr^  become 
liable. 

[Ed.  Note.— For  other  cmaes,  mo  Conspiracy* 
Cent.  Dig.  §  60:    Dec.  Dla.  I  St.* 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1464-1461;    vol.  8,  p.  7618.1 

Cbiminal  Law   (J  113*)— Jurisdiction— 

Co NtrriTUTAO N AL  PROVISIONS  —  CONSPIR- 
ACY. 

2.  The  requirement  of  U.  8.  Const.,  6th 
Amend.,  that  a  criminal  prosecution  shall 
be  had  in  the  state  and  district  wherein  the 
orime  shall  have  been  committed,  is  satis- 
fled  by  laying  the  venue  of  the  trial  of  an 
indictment  for  a  conspiracy  to  defraud  the 
United  States,  contrary  to  U.  8.  Rev.  8tat. 
§  6440,  U.  8.  Comp.  8tat.  1901,  p.  3676,  at 
the  place  where  an  overt  act  was  performed, 
since  such  section  prescribes  as  necessary  to 
the  offense  not  only  the  unlawful  conspiracy, 
but  that  one  or  more  of  the  parties  must 
do  an  ''act  to  effect"  its  object,  and  pro- 
vides that  when  such  act  is  done  "all  the 
parties  to  such  conspiracy"  become  liable. 

[Ed.  Note.—For  other  cases,  see  Criminal  Law, 
Cent.  Dif.  ||  190,  »S;    Dec  Die.  I  118.*] 

Criminal  Law   (|  113*)— Jurisdiction— 
Vbnus  of  Crims— Conspiracy. 

3.  The  doing  of  the  overt  act  prescribed 
bv  U.  S.  Rev.  Stat.  §  5440,  as  necessary  to 
the  offense  of  a  conspiracy  to  defraud  the 
United  8tates,  deflned  by  that  section,  ren- 
ders applicable,  where  the  place  of  the  overt 
act  and  of  the  entry  into  the  unlawful  com- 
bination were  in  different  Federal  judicial 
districts,  the  provision  of  §  731  (U.  8. 
Comp.  Stat  1901,  p.  685),  creating  a  double 
jurisdiction  where  an  offense  against  the 
United  States  is  begun  in  one  district  and 
completed  in  another. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Cent.  Dlr  88  190,  238;    Dec.  Dig.  8  U8.*] 

Criminal  Law  (|  150* )— Limitation  of 
Actions  — Continuing  Offense  —  Cow- 

SFXRACT. 

4.  A  conspiracy   to  acquire   fraudulently 


•For  other  cases  see  same  topic  A  §  mumbkb  in  Dec.  ft  Am.  Diss.  IMT  te  data,  ft  Bet'r  Indexes 


794 


32  SUPREMB  COURT  REPORTEB. 


Oox.  Txaiiy 


school  Undi  from  the  states  of  California 
and  Oregon,  and  to  corrupt  or  use  the  of- 
ficers of  the  General  Land  Office  to  make  or 
facilitate  their  selection,  under  the  act  of 
June  4,  1897  (30  Stat,  at  L.  11,  ehap.  2), 
in  exchange  for  other  public  lands,  con- 
tinues, so  far  as  the  statute  of  limitations 
is  concerned,  so  long  as  any  overt  acts  are 
done  by  any  of  the  conspirators  in  further- 
ance ot  the  conspiracy.. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Cent.  DiK.  H  274.  276:    Dec  Dig.  |  UO.*] 

Criminal  Law  ({  150*)— Limitatioh  of 
Actions  —  Continuing  Offense  —  Cow- 

SPIBACT. 

5.  Some  affirmative  action  to  disavow  or 
defeat  the  purpose  of  a  continuing  con- 
spiracy to  defraud  the  United  States,  con- 
trary to  U.  8.  Rev.  SUt.  §  5440,  U.  S.  Comp. 
Stat.  1901,  p.  3676,  must  be  taken  by  a 
conspirator  m  order  to  prevent  the  overt 
acts  of  any  of  his  associates  from  continuing 
him  in  the  conspiracy,  so  far  as  the  statute 
of  limitations  is  concerned.  Mere  failure 
further  actively  to  participate  is  not  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  IS  274.  273;    Dec.  Dig.  i  150.*] 

Criminal  Law  (§  150*)— Limitation  of 
Actions  —  Continuing  Offense  — Con- 

SPIBACY. 

6.  The  disclosure  by  a  government  em- 
ployee of  the  existence  of  a  continuing  con- 
spiracy, to  which  he  was  a  party,  to  de- 
fraud the  United  States  out  of  its  public 
lainds,  contrary  to  U.  S.  Rev.  Stat.  §  5440, 
U.  S.  Comp.  Stat  1901,  p.  3670,  is  not 
sufficient  to  prevent  the  subsequent  overt 
acts  of  any  of  nis  associates  from  continuing 
him  in  the  conspiracy  so  far  as  the  statute 
of  limitations  is  concerned,  if,  after  the  first 
disclosure,  he  silently  acquiesced  in  the 
later  acts. 

[Ed.  Note.— For  otber  cases,  see  Criminal  Law, 
Cent.  Dig.  9S  274.  275;    Dec.  Dig.  8  150.*] 

Criminal  Law  (§  270*)— Plea  in  Abate- 
ment—Delay IN  Filing. 

7.  Pleas  in  abatement,  alleging  irregu- 
larity in  the  making  up  of  the  list  of  jurors 
from  which  the  grand  jury  which  found  tha 
indictment  was  selected,  were  filed  too  late 
where  four  years  had  then  elapsed  since  the 
finding  of  the  indictment,  and  nearly  two 
years  since  the  filing  of  the  mandate  of  a 
Federal  circuit  court  of  appeals,  sustaining 
the  action  of  the  trial  court  in  overruling 
a  demurrer  to  the  indictment,  and  a  bill  of 
particulars  had  been  demanded  and  fur- 
nished. 

[Ed.  Note.— For  otber  cases,  see  Criminal  Law» 
Cent  Dig.  SS  ^3.  644:    Dec.  Dig.  8  279.*] 

Criminal  Law  ({  1172*)— Appeal— Prej- 
udicial Eebor  —  Instructions  —  Con- 
spiracy. 

8.  Defendants  on  trial  for  criminal  con- 
spiracy are  not  prejudiced  by  an  instruc- 
tion that  the  jury  might  convict  any  one  of 
the  defendants  alone,  where  two  were  in  fact 
eonvicted,  and  it  is  clearly  apparent  from 
the  other  instructions  that  tne  court  dis- 
tinguished the  purpose  and  effect  of  par- 
ticular testimony,  and  did  not  mean  to  say 
that  there  could  be  a  conspiracy  by  one  de- 


fendant  alone,   but   that  there   should  ba 

excluded  from  consideration  as  to  each  of 

the  defendants  testimony  which  might  poa- 

sibly  have  no  relation  to  him. 

[Bd.  Note.— For  other  eases,  see  Criminal  Law, 
Cent  Dig.  H  1128,  UM.  UJB7,  tl»,  S16S,  SKt; 
Dec  Dig.  I  U72.*] 

Witnesses  ({  242»)— Direct  Examina- 
tion—Refbeshino  recollection. 
0.  Witnesses  for  the  goTcmment  in  a 
criminal  trial  may  be  asked  on  direct  ex- 
amination, for  the  purpose  of  refreshing 
their  memory,  as  to  conversations  with  the 
district  attorney,  and  as  to  previous  writ- 
ten statements  made  by  them  to  certain 
government  representatives. 

[Ed.  Note.— For  other  cases,  see  Wltaesaea^ 
Cent.  Dig.  H  796.  tie ;    Dec  Dig.  i  242.*] 

CBnnNAL  Law  (|  838*) —Evidence— Rele- 
VAHcr— Criminal  Conspiracy. 

10.  Evidence  that  certain  letters  in  the 
possession  of  the  government  on  the  trial 
of  a  criminal  conspiracy  to  defraud  the 
United  States,  which  were  addressed  to  one 
of  the  defendants  under  an  alias,  could  only 
have  been  obtained  by  robbing  the  mails,  ia 
not  relevant. 

rSd.  Note.— For  other  eases,  see  Criminal  Law. 
Cent  Dig.  4S  7B2-'«7.  788^  Ml,  SB ;    Dec.  Dig.  338.*) 

CoNSPiBAOT  (I  88*)— To  Defraud  United 

STATBS— PUBUO  LuiINk 

11.  Persons  conspiring  to  acquire  fraudu* 
lently  sciiool  lands  from  the  states  of  Cali- 
fornia and  Oregon,  and  to  corrupt  or  use 
the  officers  of  the  General  Land  Office  to 
make  or  facilitate  their  selection,  under 
the  act  of  June  4,  1897,  in  exchange  for 
other  public  land,  cannot  successfully  urge, 
to  escape  conviction  under  U.  S.  Rev.  Stat. 
§  5440,  U.  S.  Comp.  Stat.  1001,  p.  3676,  of 
conspiring  to  defraud  the  United  States, 
that  the  titles  obtained  from  the  states  were 
valid,  except  as  to  the  particular  stat« 
which  had  given  the  title,  and  which  alone 
could  assail  it. 

[Ed.  Note.— For  othei*  cases.*  see  ConsptracT, 
Cent  Dig.  fiS  71.  72:    Dec  Dig.  I  88.*] 

Conspiracy  (J  48* )— Instructions. 

12.  The  refusal  to  instruct  the  jury,  on 
the  trial  of  a  conspiracy  to  defraud  the 
United  States  by  fraudulently  obtaining 
California  and  Oregon  school  lands  and  ex- 
changing them,  under  the  act  of  June  4, 
1897,  for  other  public  lands,  that  want  of 
personal  knowledge  of  the  character  of  the 
land  applied  for,  or  that  it  was  not  adversely 
occupied,  did  not  make  the  applications 
void,  is  not  error,  where  the  question  is  im- 
material, the  applieationa  being  fraudulent 
because  the  applicants  did  not  buy  for  their 
own  benefit. 


[Ed.    Note.— For  otber  cases,   see  ConsplracT. 
cent.  Dig.  89  108.  Ill;    Dec.  Dig.  i  48.*] 

Criminal  Law    ({{  763,  764*)— Instroo- 

TioNs— Weight  of  Evidence. 

13.  Comments  of  the  trial  court  as  to  tha 
consideration  to  be  given  to  written  evi- 
dence are  not  ground  for  reversal  where 
they  amount  only  to  the  declaration  of  an 
abstract  principle,  and  not  to  an  attempt 
to  enforce  some  particular  part  of  the  testi- 
mony, and  to  take  from  the  jury  their  prov- 
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ince  of  conBidering  it  all,  or  weighing  the 
respective  parts. 

tEd.  Note.— For  otber  cases,  see  Criminal  Law, 
gmt.  DlK.  H  im.1748.  ITfil;  Itn,  1770;  Deo.  Die 
H  768.  764.^3 

CRIMINAL  Law  (I  865*)— Tbiai/— Vkbdiot 

— COEBCION. 

14.  The  verdict  in  a  prosecution  for  a 
criminal  conspiracy  cannot  be  said  to  have 
been  coerced  because,  after  a  long  trial  dur- 
ing which  the  jurors  were  not  allowed  to 
separate,  and  after  deliberation  for  three 
days  and  nights  without  result,  tiiey  were 
instructed  without  objection  to  consider  the 
possibility  of  the  guilt  of  some  of  the  de- 
fendants, following  which  suggestion  they 
shortly  thereafter  brought  in  a  verdict  of 
guilty  as  to  two  of  the  four  defendants,  and 
not  guilty  as  to  the  others,  the  court  say- 
ing,  when  giving  such  instructions,  that  the 
law  would  not  recognize  a  coerced  verdict, 
and  that  it  was  not  his  intention  to  prolong 
their  deliberations  undulv,  and  that  if,  after 
another  effort,  they  could  not  conscientious- 
ly and  freely  agree  upon  a  verdict,  they 

would  be  discharged. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  2069:    Dec.  Dig.  S  865.*] 

Criminal  Law  (J  957*)  —New  Trial— Im- 
peaching Verdict— Testimony  of  Ju- 
rors. 

15.  The  verdict  of  a  jury,  convicting  two 
of  the  four  defendants  on  trial  for  criminal 
conspiracy,  and  acquitting  the  others,  can- 
not be  impeached  by  the  testimony  of  the 
jurors  tending  to  show  that  such  verdict 
was  the  result  of  a  bargain,  or  was  induced 
by  coercion  from  the  court. 

rsd.  Note.— For  other  eases,  see  Criminal  Law. 
Otnt  ZMf.  n  SS88-8M;  Dea  Dig.  I  9S7.*] 

[No.  447.] 

Argued  October  23  and  24,  1011.  Ordered 
for  reargument  before  full  bench  Decem- 
ber 18,  1911.  Reargued  May  3,  1012. 
Decided  June  10,  1012. 

ON  WRIT  of  Certiorari  to  the  Cburt  of 
Appeals  of  the  District  of  Columbia  to 
review  a  judgment  which  affirmed  a  oonvio- 
tion  in  the  Supreme  Court  of  the  District 
of  conspiring  to  defraud  the  United  States. 
Affirmed. 
See  same  case  below,  35  App.  D.  C.  451. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  S.  Worthlngton  for  petitionera. 
Solicitor  General  Lehmann  for  respond- 
oent. 

•      Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  writ  brings  up  for  review  a  judg- 
ment of  the  court  of  appeals  of  the  District 
of  Columbia,  affirming  a  conviction  of  pe- 
titioners for  the  crime  of  conspiracy. 

The  main  question  in  the  ease  la  the 
Jurisdiction  of  the  supreme  court  of  the 
District  of  Columbia,  where  the  trial  and 
conviction  were  had,  depending  upon  the 
place  where  the  conspiracy,  if  any,  was 
formed  and  the  overt  acts,   if  any,  were 


done  to  effect  its  purpose.  What  the  in- 
dictment charges  is  a  fundamental  element 
in  the  question. 

Before  proceeding  to  consider  the  indict- 
ment it  may  be  well  to  state  the  laws  and 
conditions  to  which  the  conspiracy  charged 
in  the  indictment  relates.  By  acts  of  Con- 
gress dated,  respectively,  March  3,  1853 
(10  Stat,  at  L.  246,  chap.  145),  and  Feb- 
ruary 14,  1850  (11  Stat,  at  L.  383,  chap. 
33),  the  states  of  California  and  Oregon 
were  granted,  for  the  purpose  of  public 
schools,  all  of  sections  16  and  32  in  each 
township,  with  certain  exceptions  unim- 
portant to  mention.  The  states  authorized 
the  sale  of  the  land  so  granted  for  $1.25 
per  acre,  California  limiting  the  right  ofio 
^purchase  by  one  person  (of  land  not  suit-? 
able  for  cultivation)  to  640  acres.  The 
limitation  in  Oregon  was  320  acres.  The 
states  required  applicants  to  be  citizens  of 
the  United  States  and  of  the  states,  that 
the  purchases  be  for  their  own  benefit,  and 
a  statement  from  each  applicant  that  he 
had  made  no  contract  for  the  sale  or  dis- 
position of  the  lands  applied  for. 

Subsequent  to  these  grants  and  prior  to 
the  year  1807  most  of  the  lands  had  been 
taken  up  by  settlers.  Those  not  taken  up 
were  in  the  mountainous  regions  and  were 
regarded  as  valueless. 

By  an  act  of  Congress  approved  March 
3,  1801  (26  Stat,  at  L.  1103,  chap.  561,  U. 
S.  Comp.  Stat  1001,  p.  1537),  the  Presi- 
dent was  authorized  to  create  forest  reser- 
vations, and  by  a  subsequent  act  (30  Stat. 
at  L.  36,  chap.  2,  U.  8.  Comp.  Stat.  1001, 
p.  1541),  it  was  provided  "that  in  cases 
in  which  a  tract  covered  by  an  unperfected 
bona  fide  claim  or  by  a  patent  is  included 
within  the  limits  of  a  public  forest  reser- 
vation, the  settler  or  owner  thereof  may, 
if  he  desires  to  do  so,  relinquish  the  trad 
to  the  government,  and  may  select  in  lieu 
thereof  a  tract  of  vacant  land  open  to  set- 
tlement, not  exceeding  in  area  the  trad 
covered  by  his  claim  or  patent." 

The  charge  of  the  indictment  is  that  the 
defendants  in  the  case  conspired  to  use 
the  privilege  of  this  act  after  fraudulently 
acquiring  school  sections  from  California 
and  Oregon,  and  conspired  to  corrupt  or 
use  the  officers  of  the  General  Land  Office 
in  Washington  to  make  or  facilitate  the 
selection  in  exchange  for  such  sections 
lands  of  the  United  States,  and  thereby  de- 
fraud the  United  States. 

Its  allegations,  omitting  repetitions  and 
redundancies,  are  as  follows: 

Frederick  A.  Hyde  and  John  A.  Benson 
were  engaged  from  the  24th  of  October, 
1001,  until  the  let  of  February,  1004, 
in  the  city  of  San  Francisco,  state  of  Cali- 
fornia, in  the  business  of  obtaining  from 


•For  other  eases  see  same  topic  4k  |  kuummm  la  Dee.  4  Am.  Digs.  1M7 1#  AnXm,  4  Rep'r  Indexes 
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the  United  States  and  appropriating,  in 
^  the  manner  hereinafter  set  forth,  the  pos- 
J{  session  and  use  of  and  title  to  public 
*  lands  of  the  United*  States  outside  forest 
reserves  established  under  the  laws  of  the 
United  States,  in  exchange  for  and  in  lieu 
of  lands  lying  within  such  reserves  and 
known  as  school  lands,  by  them  obtained 
from  the  states  of  California  and  Oregon 
in  the  manner  hereinafter  set  forth.  Henry 
P.  Dimond  and  Joost  H.  Schneider  were, 
during  said  periods,  employees  of  Hyde  and 
Benson  in  the  matter  of  their  business, 
Dimond  as  agent  and  attorney  and  Schnei- 
der as  agent.  Woodford  D.  Harlan  and 
William  K  Valk  were,  before  and  during 
such  period,  employees  of  the  United  States, 
holding  official  positions  in  the  General 
Land  Office  at  the  city  of  Washington,  in 
the  District  of  Columbia,  paid  salaries  as 
such,  and,  respectively,  charged  with  duties 
pertaining  to  the  disposal  of  the  public 
lands  lying  outside  of  forest  reserves  es- 
tablished under  the  laws  of  the  United 
States  and  open  to  selection  under  said 
laws,  in  exchange  for  and  in  lieu  of  lands 
within  such  reserves. 

Benjamin  F.  Allen  was,  before  and  dur- 
ing such  period,  an  employee  of  the  United 
States,  that  is,  a  forest  superintendent,  and 
Grant  I.  Taggart  a  forest  supervisor. 

Hyde,  Benson,  Dimond,  and  Schneider 
during  such  period,  to  wit,  on  the  30th  day 
of  December,  1001,  at  Washington,  District 
of  Columbia,  unlawfully  did  conspire,  com- 
bine, and  confederate  together,  and  with 
other  persons  unknown,  to  defraud  the 
United   States  out  of  the  possession  and 


names  of  persons  not  really  desiring  or 
qualified  to  purchase  said  hinds.  The  use 
of  the  last-mentioned  names  for  such  pur- 
pose Hyde  and  Benson  were  to  procure  by 
paying  or  causing  to  be  paid  to  such  per- 
sons small  sums  of  money,  and  by  false- 
ly representing  or  causing  to  be  represent- 
ed to  some  of  them  that  they  were  merely 
disposing  of  their  rights  to  purchase  such 
school  lands. 

The  proposed  use  of  fictitious  affidavit! 
is  set  out  at  considerable  length,  with  the 
names  that  were  used,  the  purpose  being 
charged  to  obtain  the  lands  according  te 
the  conspiracy  detailed,  obtain  title  from 
the  United  States  with  the  intention  of 
disposing  of  the  same  to  the  general  pub- 
lic, and  to  defraud  the  United  States  "to 
the  profit,  gain,  and  use  of  themselves." 

Hyde  and  Benson  were,  during  said 
period,  to  induce  and  procure,  and  take  ad- 
vantage of  the  fact  that  they  had  induced 
and  procured,  the  said  Woodford  D.  Har- 
lan and  William  E.  Valk,  by  paying  them 
respectively  divers  sums  of  money  for  that 
purpose,  corruptly  to  furnish  information 
concerning  the  status  in  the  General  Land 
Office  of  all  matters  pertaining  to  their 
said  business,  and  especially  to  their  false 
and  fraudulent  selections,  and  to  expedite, 
contrary  to  their  duty,  the  matters  which 
should  be  pending  in  the  Land  Office  per- 
taining to  their  business  and  the  exami- 
nation of  such  selections  made  and  to  be 
made  by  Hyde  and  Benson,  and  by  secur- 
ing the  approval  thereof  in  advance  and 
otherwise  favoring  and  assisting  Hyde  and^, 
Benson  in  their  fraudulent  practices.    This  2 


use  of  and  title  to  divers  tracts  of  the  pub-f^diarge  is  dwelt  upon  at  some  length,  and  it  • 


lie  lands  of  the  United  States  open  and  to 
be  opened  to  selection  in  lieu  of  lands  with- 
in forest  reserves  established  and  to  be 
established  in  California  and  Oregon,  by 
means  of  false  and  fraudulent  practices 
whereby  Hyde  and  Benson  were  to  obtain 
fraudulently  from  those  states  title  to  and 
possession  of  school  lands  within  the  limits 
of  such  reserves  which  were  open  to  pur- 
chase from  those  states  by  residents  there- 
of, being  citizens  of  the  United  States  or 
^  having  declared  their  intention  to  become 
|g  such,  under  the  laws  thereof,  in  quantities 
•  for  each  resident  not  exceeding  640*  acres 
in  California  and  320  acres  in  Oregon,  upon 
appropriate  application,  supported  by  affi- 
davit showing  his  qualifications  to  make 
such  purchase,  and,  amongst  other  things 
(as  before  and  during  the  said  period  was 
required  by  the  laws  of  the  said  states), 
his  intention  to  purchase  in  good  faith  and 
for  his  own  benefit,  and  that  he  had  made 
no  contract  or  agreement  to  sell  the  same. 
These  applications  were  to  be  made  in  the 
names    of    fictitious    persons    and    in    the 


is  charged,  besides,  that  Allen,  the  forest 
superintendent,  and  Taggart,  the  forest  su- 
pervisor, had  been  and  were  to  be  corrupt- 
ed, whereby  they  were  to  give  such  advice 
and  information  as  to  including  or  not  in- 
cluding lands  within  a  forest  reserve  as 
should  be  to  the  interest  of  Hyde  and  Ben- 
son. 

Hyde,  Benson,  Dimond,  and  Schneider,  as 
a  part  of  their  conspiracy,  were  to  secure 
by  the  means  detailed  and  other  means  too 
numerous  and  diverse  to  be  described,  the 
establishment  of  forest  reserves  in  Cali- 
fornia and  Oregon  in  such  localities  in 
those  states  as  would  best  effect  the  object 
of  the  conspiracy,  by  reason  of  the  fact 
that  large  quantities  of  school  lands  in 
such  localities  were  still  undisposed  of  and 
open  to  purehase  from  said  states,  respeo- 
tively. 

Dimond,  for  money  and  other  valuable 
considerations  paid  by  Hyde  and  Benson, 
was,  as  attorney,  to  aid  and  assist  Hyde 
and  Benson  in  their  business  by  appear- 
ing in  their  behalf  before  the  appropriate 
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officers  of  the  Department  of  the  Interior 
and  of  the  Q«neral  Land  Office,  from  time 
to  time,  to  urge  speedj  action  by  those 
officers  upon  the  matters  there  pending  per- 
taining to  their  said  business,  and  to  fur- 
ther said  business  in  the  manner  herein- 
after shown,  he,  Dimond,  knowing  full  well 
the  fraudulent  character  of  the  business. 

Schneider,  in  the  capacity  of  employee 
of  Hyde  and  Benson,  was  to  aid  and  assist 
them  by  obtaining  in  the  states  of  Califor- 
nia and  Oregon  the  fictitious  affidavits  and 
the  affidavits  of  those  persons  who  would 
permit  the  use  of  their  names  as  stated,  he 
knowing,  while  so  assisting,  the  fraudulent 
character  of  the  applications  and  the  pur- 
pose for  which  they  and  the  affidavits  were 
to  be  used. 

The  indictment  contains  the  description 
of  the  lands  which  it  was  the  object  of  the 
conspiracy  to  secure,  amoimting  to  6,800 
S  acres,  of  which  3,400  acres  were  selected 
•  iA^fhe  name  of  C.  W.  Clarke;  all  of  the 
lands  being  in  forest  reserves  then  lately 
before  established  under  the  laws  of  the 
United  States. 

On  December  80,  1901,  Dimond  entered 
his  appearance  in  the  General  Land  Office 
as  attorney  for  Clarke. 

The  other  counts  in  the  indictment,  num- 
bering 41,  are  substantially  alike  in  their 
fenend  allegations,  differing  as  to  their 
incidents.  They  dharge,  as  in  the  first 
count,  a  conspiracy  formed  in  Washington 
by  the  same  parties  and  for  the  same  pur- 
pose, and  to  be  executed  in  the  same  way  in 
regard  to  lands  in  the  various  districts  of 
the  respective  states,  and  that,  in  pursu- 
ance of  the  conspiracy,  certain  overt  acts 
were  done.  Most  of  the  overt  acts  charged 
consisted  in  the  filing  in  the  General  Land 
Office  by  Dimond,  as  attorney  for  Hyde, 
his  appearance  in  different  selection  cases, 
in  some  of  which  he  urges  and  sets  forth 
the  reasons  for  favoring  a  speedy  action. 

In  counts  35  to  40,  both  inclusive,  the 
overt  act  charged  is  the  payment  of  money 
by  Benson  to  either  Valk  or  Harlan,  al- 
leged in  the  indictment  to  be  salaried  of- 
ficials of  the  General  Land  Office  and 
charged  with  duties  pertaining  to  the  ex- 
change of  lands  of  private  claim  or  own- 
ership included  in  a  forest  reserve  or  oth- 
er public  land. 

Two  overt  acts  are  charged  against  Hyde, 
one  of  which  was  committed  on  July  29, 
1903,  by  causing  to  be  transmitted  by  mail 
from  the  United  States  land  office  at  Van- 
couver to  the  Commissioner  of  the  General 
Land  Office  at  Washington  a  written  noti- 
fication to  the  Commissioner,  signed  by 
Qyde  for  0.  W.  Clarke,  that  the  latter  up- 
pealed  to  the  Secretary  of  the  Interior 
from  a  certain  decision  of  the  Commission- 


er, with  an  assignment  of  errors,  and  the 
second  of  which  was  that  Hyde,  on  March 
31,   1902,   caused  to  be  presented   by  the 
hand  of  Dimond  a  paper  signed  by  him, 
Hyde,  notifying  the  Commissioner  that  oncia 
S.  K  Kieffer  was  authorized  and  appointed  g 
as  Hyde's  •agent  to   post   notices   on   the* 
ground  described  in  a  certain  application, 
and  to  make  affidavit  of  posting. 

Shortly  after  the  indictment  was  found, 
removal  proceedings  were  instituted  against 
Hyde  and  Dimond  before  a  United  States 
commissioner  in  California,  who,  after  tak- 
ing testimony,  ordered  their  removal.  The 
United  States  circuit  court  denied  writs  of 
habeas  corpus  and  certiorari,  and  its  action 
was  affirmed  by  this  court.  Hyde  v.  Shine, 
199  U.  S.  62,  60  L.  ed.  90,  26  Sup.  Ct 
Rep.  760. 

There  was  a  demurrer  to  the  indictment, 
which  was  overruled,  the  ruling  upon  which 
was  affirmed  by  the  court  of  appeals  of  the 
district     27  App.  D.  C.  362. 

Motions  to  require  the  government  to 
elect  on  which  counts  it  would  proceed  were 
filed  and  also  motions  for  a  bill  of  par^ 
tioulars.  The  latter  was  granted  and  the 
bill  of  particulars  filed;  the  former  was 
overruled. 

Pleas  in  abatement  were  filed,  to  which 
demurrers  were  sustained,  and  finally  the 
defendants  were  arraigned  and  pleas  of  not 
guilty  made  and  the  case  proceeded  to  triaL 
Benson  and  Dimond  were  acquitted.  Hyde 
and  Schneider  were  convicted  on  all  counts 
except  29  and  33,  which  were  abandoned 
by  the  government.  Hyde  was  sentenced 
to  two  years'  imprisonment  and  to  pay  a 
fine  of  $10,000,  and  Schneider  was  sentenced 
to  imprisonment  for  one  year  and  two 
months  and  to  pay  a  fine  of  $2,000. 

Their  conviction  and  sentence  were  af* 
firmed  by  the  court  of  appeals.  35  App. 
D.  C.  451. 

The  case  is  here  on  certiorari 

The   Attorney   General   assented   to   the 
granting  of  the  writ,  he  saying  that  "the 
determination   of  this   case   depends   upon 
the  principles  of  law  governing  conspiracy/' 
and  that  in  view  of  the  decisions  of  the 
lower  courts  and  of  the  numerous  prosecu- 
tions under  the  conspiracy  statute,  "it  was  ^ 
of  vital  importance  to  the  United  States,  m» 
sa^Well  as  to  its  citizens,  that  these  prin-«P 
ciples  be  definitely  settled  by  this  court." 

The  petitioners  asked  the  court  to  review 
the  case  for  the  purpose  of  having  it  de- 
cide certain  questions  of  law  which  they 
characterized  as  "important  and  funda- 
mental," one  of  which,  counsel  says,  grant- 
ing the  writ  took  out  of  the  case.  Of  those 
remaining,  one  is  "as  to  the  effect  of  an 
overt  act  in  giving  jurisdiction  in  an  in^ 
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To  repeat,  tlie  plalntlif  in  error  was  not 
ebarged  with  "attempting  to  introduce"  the 
liquor  into  Indian  country,  but  with  the  ac- 
tual introduction.  If  having  the  liquor  in 
hli  poBsesBion  on  the  train  on  this  right  of 
way  did  not  conititute  such  introduction,  it 
is  immaterial,  so  far  as  the  charge  is  con* 
cerned,  whether  or  not  he  intended  to  take 
it  elsewhere.  Nor  is  it  important  that  the 
plaintiff  in  error  was  an  Indian.  The  stat- 
ute makes  it  an  offense  for  "any  person"  to 
introduce  liquor  into  Indian  country. 

Our  conclusion  must  be  that  the  right  of 
way  had  been  completely  withdrawn  from 
the  resenration  by  the  surrender  of  the 
Indian  title,  and  that  in  accordance  with 
the  repeated  rulings  of  this  court,  it  was 
not  Indian  country.  The  District  Court, 
therefore,  had  no  jurisdiction  of  the  offense 
oharged,  and  the  judgment  must  be  reversed. 

The  judgment  is  reversed  and  the  cause 
remanded,  vrith  directions  to  quash  the  in- 
dietment  and  discharge  the  defendant. 


(BZ  U,  9,  ITT.) 
SEABOARD  AIR  LINE  RAILWAY.  PUT. 

in  Err., 
▼. 

ERNEST  N.  DUVALL. 

Courts  (|  898*)— Bebob  to  State  Court— 
Fbdbbal  Question  —  Certificate  of 
State  Coubt. 

1.  The  certificate  of  the  chief  justice  of 
the  highest  court  of  a  state  cannot  cure  the 
entire  failure  of  the  record  to  show  that  a 
Federal  question  was  so  raised  and  decided 
as  to  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  ii  1065-1088;     Deo.  Dlff.  I  8M.*] 

Courts  (§  398*)— Error  to  State  Court 
—Federal  Qxhestiow— How  Shown  oh 
the  Record. 

2.  To  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  review  a  judg- 
ment of  the  highest  court  of  a  state  on  the 
ground  that  there  was  set  up  and  denied  a 
right,  privilege,  or  immunity  claimed  under 
a  Federid  statute,  it  must  appear  from  the 
record  that  there  was  necessarilj  present  a 
definite  issue  as  to  the  oorrect  construction 
of  the  act  so  directly  involved  that  the  state 
court  could  not  have  given  the  judgment  it 
did  without  deciding  against  the  contention 
of  the  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8fi  1085-1088:    Dec.  Dig.   f  398.*] 

[No.  304.] 

Argued  April  30,  1012.    Decided  June  10, 
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ITT  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  Moore  County,  in  that 
state,  in  favor  of  a  railway  employee  in  an  | 


action  to  recover  damages  from  a  railway 
company  for  personal  injuries  alleged  to 
have  been  received  while  in  the  course  of 
his  employment.  Dismissed  for  want  of 
jurisdiction. 

See  same  ease  below,  152  N.  C.  524,  67 
S.  B.  1008. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  H.  Neat,  Benjamin 
Micon,  Hilary  A.  Herbert,  Richard  P. 
Whiteley,  and  E.  T.  Cansler  for  plaintiff  in 
error. 

Mr.  William  C.  Douglass  for  defendant 
in  error. 
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*Mr.  Justice  liurton  delivered  the  opin-* 
ion  of  the  court: 

This  was  an  action  by  an  employee  of  the 
plaintiff  in  error  to  recover  damages  for 
severe  and  permanent  personal  injuries  al- 
leged to  have  been  received  while  in  its  serv- 
ice. The  plaintiff  alleged  that  he  was  bag- 
gage master  and  flagman  on  one  of  the  de- 
fendant's passenger  trains,  running  from 
Portsmouth,  Virginia,  to  Monroe,  North 
Carolina.  That  a  head-on  collision  occurred 
with  another  of  defendant's  trains,  whereby 
plaintiff  and  others  were  injured,  and  that 
the  collision  was  due  to  the  negligence  of 
defendant's  officers  and  agents.  The  answer 
was,  in  substance,  a  general  denial  for  want 
of  knowledge.  There  was  a  jury,  verdict 
and  judgment  for  the  defendant  in  error, 
which  was  later  affirmed  by  the  supreme 
court  of  the  state.  This  writ  of  error  was 
allowed  by  the  chief  justice  of  that  court 
upon  the  ground  that  "there  was  drawn  into 
question  a  right,  privilege,  or  immunity 
claimed  by  the  railroad  company  under  a 
statute  of  the  United  States,  and  the  de- 
cision was  sgainst  such  right,  privilege,  or 
immunity  so  claimed  and  specially  set  up 
by  said  defendant,"  etc.  Such  a  certificate 
is,  however,  not  sufficient  to  confer  juris- 
diction to  review  the  judgment  of  a  state 
court  under  §  709  Revised  Statutes  (U.  S. 
Comp.  Stat.  1001,  p.  575) .  That  there  was  set 
up  and  denied  some  claim  or  right  imder  the 
Constitution  or  a  statute  of  the  United 
States  must  appear  upon  the  record;  and 
such  a  certificate  is  only  of  value  to  make 
more  definite  or  certain  that  the  Federal  ^ 
right  was  definitely  asserted  and  decided. « 
Sayward  v.  Denny,  16t*U.  S.  180,  183,  39  L.  • 
ed.  941,  942,  15  Sup.  Ct.  Rep.  777;  Louis- 
ville &  N.  R.  Co.  V.  Smith,  H.  &  Co.  204 
U.  S.  651,  51  L.  ed.  612,  27  Sup.  Ct.  Rep. 
401. 

The  Federal  question  relied  upon  to  sus- 
tain the  writ  of  error  to  this  court  con- 
cerns the  construction  and  application  of  the 
Employers'  liability  act  of  April  22,  1908 
(35  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat   Supp.  1911,  p.  1322).     Neither  the 
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complaint  nor  the  answer  makes  any  direct 
reference  to  that  act;  but  the  complaint 
did  allege  that  the  railroad  company 
was  operating  a  line  of  railroad  between 
Portsmouth,  Virginia,  and  Monroe,  North 
Carolina,  and  that  the  plaintiff,  while  in  its 
employment  as  baggage  master  and  flag- 
man upon  a  passenger  train  running  be- 
tween said  points,  was  negligently  injured 
by  a  head-on  collision.  This  states  a  ground 
of  action  under  that  act,  and  it  was  so 
assumed  by  the  trial  court,  as  appears  from 
that  part  of  the  charge  relating  to  the  effect 
of  contributory  negligence,  as  well  as  from 
some  of  the  questions  made  in  the  supreme 
court  of  the  state. 

That  the  collision  was  due  to  negligence 
was  conceded.  The  only  defense  which 
seems  to  have  been  made  was  that,  under 
the  rules  of  the  company,  the  plaintiff  was 
required  to  remain  in  the  baggage  car; 
but  that  he  was  hurt  while  in  the  express 
car,  a  place  where,  it  is  claimed,  his  duty 
did  not  call  him,  and  therefore,  he  was  not 
injured  while  employed  in  the  seryice  of  the 
company^  or  engaged  in  any  duty  his  em- 
ployment devolyed  upon  him. 

The  case  was  submitted  upon  these  issues, 
and  the  finding  of  the  jury  upon  each  was 
as  follows: 

"1.  Was  the  plaintiff  injured  by  the  n^ 
ligence  of  the  d^endant?    Answer.    Yes. 

"2.  Was  the  plaintiff's  injury  caused  by 
his  contributory  negligence?    Answer.    No. 

''3.  What  damage  is  the  plaintiff  entitled 
to  recover  r  Answer.  $30,000." 

Four  requests  for  special  charges,  which 
00  bear  upon  this  defense  and  which  were  de- 
•  nied,  haye  been  assigned  hert^as  error  re- 
viewable by  this  court.  They  were  as  fol- 
lows: 

"1.  That  where  an  employee  undertakes 
to  do  something  not  his  duty  to  do,  the 
master  is  not  negligent;  and  if  the  jury 
shall  find  by  the  greater  weight  of  the  evi- 
dence that  the  plaintiff  was  acting  outside 
of  the  scope  of  his  employment  when  he 
was  injured,  they  will  find  the  first  issue 
-No.' 

''3.  That  as  the  plaintiff  admits  that  he 
was  in  the  express  car  at  the  time  of  his 
injuries,  and  as  the  rules  of  the  receivers  of 
the  defendant  (of  which  he  admits  he  had 
that  notice)  required  him  to  remain  in  the 
baggage  car  when  not  engaged  in  fiagging 
the  train,  the  burden  is  upon  the  plaintiff 
to  satisfy  the  jury  by  the  greater  weight 
of  evidence,  that  when  he  went  into  said 
express  car,  and  was  injured,  he  was  en- 
gaged in  the  discharge  of  the  duties  of  his 
employment;  and  if  he  has  failed  to  so 
satisfy  the  jury,  you  will  answer  the  first 
issue  'No.' 

"4.  That  unless  the  jury  shall  find  by  the 


greater  weight  of  the  evidence  that  when 
the  plaintiff  went  into  the  express  car,  he 
understood  that  he  was  going  there  to  dis- 
charge some  of  the  duties  of  his  employ- 
ment, the  defendant's  negligence  in  causing 
the  derailment  of  said  car  would  not  be  the 
proximate  cause  of  the  plaintiff's  injuries^ 
and  the  jury  will  answer  the  first  issue 
'No.' 

"6.  The  admitted  rules  of  the  receivers  of 
the  defendant  required  the  plaintiff  to  re- 
main in  the  baggage  car  when  not  engaged 
in  fiagging  the  train,  and  the  plaintiff  had 
no  right  to  go  into  the  express  car  in  vio- 
lation of  the  provisions  of  the  said  rules, 
unless  the  conductor  ordered  him  to  do  so 
for  the  purpose  of  discharging  some  one 
of  the  duties  of  his  employment;  and  unless 
the  jury  shall  find  by  the  greater  weight 
of  the  evidence  that  when  the  conductor  told 
the  plaintiff  to  go  with  him  into  said  car,  ^ 
he  thereby  understood  that  the  conductor  J 
wished  him  to*  go  to  discharge  his  duties  • 
as  an  employee  of  the  defendant,  the  jury 
will  answer  the  first  issue  'No.' " 

The  plaintiff  in  error  also  excepted  to  a 
part  of  the  courVi  charge  which  was  in 
these  words: 

"If  you  find  from  the  evidence  that  tho 
plaintiff  had  no  right  to  go  into  the  express 
car;  that  he  was  not  where  he  should  havo 
been;  and  you  further  find  that  he  would 
not  have  been  injured  but  for  his  going 
into  the  express  car,  and  tJiat  hie  going  into 
the  ewpresa  oar  woe  9uoh  an  act  on  his  part 
that  a  reasonably  prudont  man  ordinarily 
would  not  have  done  under  the  ciroum' 
stances  of  the  situation,  then  he  would  bo 
guilty  of  eontributory  negligence,  and  it 
would  be  your  duty  to  answer  the  second 
issue  Tes:'  If  you  do  not  so  find,  it  would 
be  your  duty  to  answer  the  second  issuo 
'No.' " 

Not  one  of  the  requests  asks  any  definite 
construction  of  any  part  of  the  employersP 
liability  act,  or,  indeed,  contains  any  refer- 
ence whatever  to  the  act. 

They  are  based  alone  upon  the  admitted 
facts  that  at  the  time  of  the  collision  the 
plaintiff  was  in  the  express  car,  and  that 
there  was  a  rule  of  the  company  requiring 
him  to  be  in  the  baggage  car.  They  assume 
that,  in  being  in  the  express  car,  he  was 
where  he  had  no  right  to  be;  and  that  if 
injured  while  there,  the  jury  must  acquit 
the  company  of  negligence,  and  upon  that 
issue  find  for  the  railroad  company.  The 
requests  take  no  account  of  the  legal  effect 
of  other  evidence  in  the  case.  Thus,  there 
was  evidence  tending  to  show  that  the  ex- 
press car  was  used  for  through  baggage,  and 
that  baggage  was  often  received  from  the 
platform  into  the  express  car,  and  carried 
to  the  adjacent  baggage  car.     There  was 
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also  eridenoe  tending  to  show  that  the  rule 
referred  to  was  not  enforced,  and  that  the 
baggage  master  and  express  messenger  fre- 
quently exchanged  work,  and  that  this  was 
known  to  the  conductor,  who  made  no  ob- 
^jection.  There  was  also  evidence  tending 
«to  show  that  both  the  conductor  and  the 

•  plaintiff  had  gone  to  the  express  car,  either 
upon  the  call  of  the  messenger  or  for  social 
purpose,  the  plaintiff  in  either  event  going 
bj  direction  or  on  invitation  of  his  imme- 
diate superior,  the  conductor  of  the  train. 
Any  question  as  to  whether  his  being  in 
the  express  car  at  the  moment  of  the  col- 
lision either  contributed  to  the  collision  or 
to  the  injury  sustained,  as  well  as  any  con- 
sideration of  the  question  whether  he  was 
in  any  way  n^ligent  in  being  there,  as 
being  in  a  place  of  greater  danger  than  if 
in  ^e  baggage  car,  was  ignored. 

The  trial  court  was  under  no  obligation 
to  give  special  charges  based  upon  but  a 
part  of  the  evidence,^-charge8  which,  in 
effect,  took  from  the  jury  every  question 
save  the  single  fact  that  plaintiff  was, 
when  hurt,  in  the  express  car,  and  that  there 
was  a  rule  which  required  him  to  remain 
in  the  baggage  car. 

But  the  plaintiff  in  error  now  urges  that 
it  was  entitled  to  have  construed  that  pro- 
vision of  the  employers'  liability  act  which 
requires  that  a  plaintiff,  to  recover  under  it, 
must  have  been  injured  "while  he  was  em- 
ployed by  such  carrier  in  such  commerce; " 
and  that  the  requests  denied  were  appli- 
cable to  the  evidence  which  tended  to  show 
that  he  had  ceased  to  be  such  an  employee, 
because  he  was  not,  at  the  moment  of  the 
injury,  engaged  in  the  conduct  of  interstate 
commerce,  or  at  the  place  where  his  duty 
required  him  to  be.  That  the  plaintiff  was 
in  the  general  employment  of  an  interstate 
railroad,  and  at  the  time  was  the  baggage 
master  of  one  of  its  trains  running  from 
one  state  to  another,  was  shown  by  all  the 
evidence.  If  his  employment  had  been  ter- 
minated, it  was  solely  because  he  had 
momentarily  gone  into  the  adjacent  express 
car.  If  he  was  injured  while  employed  about 
something  which  it  was  not  his  duty  to 
do,  it  was  solely  due  to  the  fact  that  he 
had  gone  into  that  car  either  under  direc- 

^  tion  or  with  the  consent  of  his  conductor. 

00     This  case   does  not   come   here   from  a 

•  Federal  court,  and* we  are  therefore  not  a 
court  of  general  review.  It  comes  under 
§  709,  Rev.  Stat.,  and  the  power  to  review 
a  judgment  of  a  state  court  is  limited  and 
defined  by  that  provision.  The  sole  ground 
upon  which  our  jurisdiction  is  invoked  is 
found  in  the  third  clause  of  the  section, 
which  provides  that,  "where  any  title,  righ^ 
privilege,  or  immunity  is  didmed  under  the 
Constitution,    or    any    treaty    or    statats 


.  •  .  and  the  decision  is  against  the 
title,  right,  privilege,  or  immunity  specially 
set  up  or  claimed,  •  .  .  may  be  re-exam- 
ined and  reversed    •    .    ." 

This  action  was  brought  under  an  act  of 
Congress.  If  the  act  has  been  erroneously 
construed  and  exceptions  saved,  or  if  a 
particular  construction  to  which  the  party 
asking  was  entitled  was  denied,  a  right  haa 
been  denied  under  the  statute,  and  the  ques- 
tion may  be  reviewed  by  this  court.  In 
St  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  293,  62  L.  ed.  1061,  1067,  28  Sup. 
Ct.  Rep.  616,  it  was  said: 

"Where  a  party  to  litigation  in  a  state 
court  insists,  by  way  of  objection  to  or  re* 
quests  for  instructions,  upon  a  construction 
of  a  statute  of  the  United  States  which  vrill 
lead,  or,  on  possible  findings  of  fact  from 
the  evidence  may  lead,  to  a  judgment  in  hia 
favor,  and  his  claim  in  this  respect,  being 
duly  set  up,  is  denied  by  the  highest  court 
of  the  state,  then  the  question  thus  raised 
may  be  reviewed  in  this  court.  The  plain 
reason  is  that  in  all  such  cases  he  ha» 
claimed  in  the  state  court  a  right  or  immu* 
nity  imder  a  law  of  the  United  States,  and 
it  has  been  denied  to  him.  Jurisdiction  so 
clearly  warranted  by  the  Constitution  and 
so  explicitly  conferred  by  the  act  of  Con- 
gress needs  no  justification.  But  it  may 
not  be  out  of  place  to  say  that  in  no  other 
manner  can  a  uniform  construction  of  the 
statute  laws  of  the  United  States  be  secured, 
so  that  they  shall  have  the  same  meaning 
and  effect  in  all  the  states  of  the  Union." 

That  case  came  from  a  state  court  from^^ 
a  judgment  against  the  plaintiff  in  error  in  J 
an  action  under  the  saiety* appliance  act.* 
But  in  that  case  the  Federal  question  was 
specially  set  up  and  definite  rulings  had  upon 
definite  questions  requiring  a  construction 
of  the  act.     Thus  the  court  concludes  the 
paragraph  above  set  out  by  saying: 

"The  defendant,  now  plaintiff  in  error, 
objected  to  an  erroneous  construction  of  the 
safety  appliance  act,  which  warranted  on 
the  evidence  a  judgment  against  it,  and 
insisted  upon  a  correct  construction  of  the 
act,  which  warranted  on  the  evidence  a 
judgment  in  its  favor.  The  denials  of  its 
claims  were  decisions  of  Federal  questions 
reviewable  here." 

It  was  the  obvious  duty  of  counsel,  if  they 
wished  any  particular  construction  of  the 
act,  to  put  the  request  in  such  definite  terms 
as  that  the  attention  of  the  court  might 
be  directed  to  the  point,  and  the  record 
here  should  show  that  the  right  now  claimed 
was  the  right  "specially  set  up"  and  denied 
by  the  court.  "It  must  appear  on  the  faee 
of  the  record  that  it  was  in  fact  raised; 
that  the  judicial  mind  of  the  court  waa 
exereiaed   upon   it;    and   then   a   deciaion 
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against  the  right  claimed  under  it*  X>t, 
At  all  events,  it  must  appear  from  the  rec- 
ord that  there  was  necessarily  present  a 
definite  issue  as  to  the  correct  construction 
•of  the  act,  so  directly  involved  that  the 
eourt  could  not  have  given  the  judgment  it 
4id  without  deciding  the  question  against 
the  contention  of  the  plaintiff  in  error. 
Maxwell  v.  Newbold,  18  How.  515,  15  L.  ed. 
508;  Sajward  v.  Denny,  158  U.  S.  180,  30 
L.  ed.  041,  15  Sup.  Ct  Bep.  777;  Gillis  v. 
Stinchfield,  159  U.  S.  658,  40  L.  ed.  205, 
16  Sup.  Ct.  Rep.  131;  Speed  v.  McCarthy, 
181  U.  S.  269,  275,  276,  45  L.  ed.  855,  858, 
850,  21  Sup.  Ct  Rep.  613;  Gaar,  S.  &  Ca 
T.  Shannon,  decided  at  present  term  [223  U. 
8.  468,56  L.ed. — ^,82  Sup.  Ct  Bep.  286]. 
In  Appleby  v.  Buffalo,  221  U.  S.  524,  520, 
55  L.  ed.  838,  840,  31  Sup.  Ct.  Rep.  600, 
this  court  said: 

"This  court  has  had  frequent  occasion 
to  say  that  its  right  to  review  the  judg- 
ment of  the  highest  court  of  a  state  is 
fpeeifically  limited  by  the  provisions  of  §  700 
^  of  the  Revised  Statutes  of  the  United  States. 
^  This  right  of  review  in  cases  such  as  the 
-•  ene  at  bar  depends  upon  an^alleged  denial  of 
some  right,  privilege,  or  immunity  specially 
set  up  and  claimed  under  the  Constitution 
or  authority  of  the  United  States,  which 
It  is  alleged  has  been  denied  by  the  judg- 
ment of  the  state  court.  In  such  cases  it  is 
thoroughly  well  settled  that  the  record  of 
the  state  court  must  disclose  that  the  right 
so  set  up  and  claimed  was  expressly  denied, 
or  that  such  was  the  necessary  effect,  in 
law,  of  the  judgment.  Sayward  v.  Denny, 
158  U.  S.  180,  183,  80  L.  ed.  041,  942,  15 
Sup.  Ct.  Rep.  777;  Harding  v.  Illinois,  196 
U.  S.  78,  49  L.  ed.  394,  25  Sup.  Ct.  Rep. 
176;  Waters-Pierce  Oil  Co.  v.  Texas,  212 
U.  S.  86,  07,  53  L.  ed.  417,  424,  29  Sup. 
Ct.  Rep.  220." 

Passing  now  to  the  error  assigned  to  a 
paragraph  in  the  general  charge,  the  part 
objected  to  and  assigned  as  error  is  the 
clause  italicized.  It  was  a  part  of  the  gen- 
eral charge  in  respect  of  contributory  negli- 
gence. It  was  limited  to  the  separate  issue 
submitted  to  the  jury  as  to  such  negligence. 
It  is  not  easy  to  see  why  the  mere  going 
into  the  express  car  would  be  negligent  un- 
less the  conditions  were  such  as  to  be  an 
act  of  imprudence  which  a  reasonable  man 
would  not  have  done.  But  this  we  pass  by 
as  pertaining  to  the  merits.  In  any  event 
the  exception  did  not  raise  any  specific  ques- 
tion as  to  the  proper  construction  of  the 
act  under  which  this  action  had  been 
brought. 

The  jury  was  in  explicit  terms  told  that 
if  they  found  the  plaintiff  guilty  of  contrib- 
utory negligence  it  would  not  bar  a  re- 
covery, but  that  the  damages  assessed  must 
be  diminished  in  proportion  to  the  amount 
of  negligence  attributable  to  the  plaintiff. 
This  was  in  pursuance  of  the  statute.    The 


Jury  specially  found  that  the  plaintiff  had 
not  been  guUty  of  contributory  negligence. 

In  conclusion,  we  are  of  opinion  that 
neither  the  instructions  denied  nor  that  ob- 
jected to  are  sufficient  to  raise  any  Federal 
question  which  this  court  may  review.  The 
motion  to  dismiss  the  writ  for  want  of 
jurisdiction  is  therefore  granted. 


am  V.  8.  M7.) 

FREDERICK    A.    HTDE    and    Joost    BL 

Schneider,  Petitioners, 

v. 

'  UNITED  8TATE& 

CONBPIBAGT  (I  83*)— To  DEFRAUD  UNITED 

States— What  CoNsnTUTES   Otfbnsb— 
Overt  Aot. 

1.  The  union  in  the  unlawful  purpose 
does  not  alone  constitute  the  crime  of  con- 
spiracy to  defraud  the  United  States,  de- 
fined by  U.  S.  Rev.  Stat.  §  5440,  U.  S.  Comp. 
Stat.  1001,  p.  3676,  which  prescribes  as  nec- 
essary to  the  offense  not  only  the  unlawful 
conspiracy,  but  that  one  or  more  of  the  par- 
ties must  do  an  "act  to  effect"  it§  object, 
and  provides  that  when  such  act  is  done  "all 
the  parties  to  such  conspiracy"  become 
liable. 

[Ed.  Note.— For  otber  eases,  see  Conspiracy, 
Cent.  DIff.  I  60;    Dec.  Dig.  S  SS.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1464-1161;    vol.  8,  p.  761S.] 

CBiinNAL  Law   ({  113* )— Jurisdiction-— 
CoNSTiTxrriONAL  Provisions  —  Conspir- 

ACT. 

2.  The  requirement  of  U.  8.  Const.,  6t]i 
Amend.,  that  a  criminal  prosecution  shall 
be  had  in  the  state  and  district  wherein  the 
crime  shall  have  been  committed,  is  satis- 
fied by  laying  the  venue  of  the  trial  of  an 
indictment  for  a  conspiracy  to  defraud  the 
United  States,  contrary  to  U.  S.  Rev.  Stat. 
S  6440,  U.  S.  Comp.  Stat.  1001,  p.  3676,  at 
the  place  where  an  overt  act  was  perforzned, 
since  such  section  prescribes  as  necessary  to 
the  offense  not  only  the  unlawful  conspiraey, 
but  that  one  or  more  of  the  parties  must 
do  an  "act  to  effect"  its  object,  and  pro- 
vides that  when  such  act  is  done  "all  the 
parties  to  such  conspiracy"  become  liable. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  SS  190.  »2;    Dee.  DIs.  I  113.*] 

Criminal  Law   (|  113*)— Jurisdiction— 
Venue  of  Crihe— Conspiracy. 

3.  The  doing  of  the  overt  act  prescribed 
bv  U.  S.  Rev.  Stat.  §  5440,  as  necessary  to 
the  offense  of  a  conspiracy  to  defraud  the 
United  States,  defined  by  that  section,  ren- 
ders applicable,  where  the  place  of  the  overt 
act  and  of  the  entry  into  the  unlawful  com- 
bination were  in  different  Federal  judicial 
districts,  the  provision  of  §  731  (U.  S. 
Comp.  Stat  1001,  p.  685),  creating  a  double 
jurisdiction  where  an  offense  against  the 
United  States  is  begun  in  one  district  and 
completed  in  another. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent.  Dls.  II  190.  232;    Dec.  Dig.  |  113.*] 

Criminal  Law   (|  150*)— Limitation  of 
Actions  —  Continuing  Offense  —  Cok- 

SPIRACT. 

4.  ▲  conspiracy   to  acquire   fraudulenUj 


*For  other  cases  tee  same  topic  4k  i  numbbb  In  Dec.  A  Am.  Dies.  ISST  t#  data.  4  Bep'r  Indexes 
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sehool  land!  from  the  states  of  California 
and  Oregon,  and  to  corrupt  or  use  the  of- 
ficers of  the  General  Land  Office  to  make  or 
facilitate  their  selection,  under  the  act  of 
June  4,  1897  (30  Stat,  at  L.  11,  ehap.  2), 
in  exchange  for  other  public  lands,  con- 
tinues, so  far  as  the  statute  of  limitations 
is  concerned,  so  long  as  any  oyert  acts  are 
done  by  any  of  the  conspirators  in  further- 
ance ot  the  conspiracy. 

[Ed.  Not©.— For  other  easM,  see  Criminal  Law. 
Cent.  Dig.  If  274.  275;    Dec.  Dig.  |  UO.*] 

Criminal  Law  (|  150*)— Limitatioh  of 
Actions  —  Continuino  Offbnbb — Coh- 

SPIBACT. 

5.  Some  affirmative  action  to  disavow  or 
defeat  the  purpose  of  a  continuing  con- 
spiracy to  defraud  the  United  States,  con- 
trary to  U.  S.  Rev,  Stat.  §  6440,  U.  S.  Comp. 
Stat.  1901,  p.  3676,  must  be  taken  by  a 
conspirator  in  order  to  prevent  the  overt 
acts  of  any  of  his  associates  from  continuing 
him  in  the  conspiracy,  so  far  as  the  statute 
of  limitations  is  concerned.  Mere  failure 
further  actively  to  participate  is  not  suffi- 
cient. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Di£.  89  274,  275;    Dec.  Dig.  {  lfiO.»] 

Criminal  Law  (|  150*)— Limitation  of 
Actions  —  Continuing  Offense  —  Con- 
spiracy. 

6.  The  disclosure  by  a  government  em- 
ployee of  the  existence  of  a  continuing  con- 
■piracy,  to  which  he  was  a  party,  to  de- 
fraud the  United  States  out  of  its  public 
lainds,  contrary  to  U.  S.  Rev.  Stat.  §  6440, 
U.  S.  Comp.  Stat  1901,  p.  3670,  is  not 
sufficient  to  prevent  the  subsequent  overt 
acts  of  any  of  nis  associates  from  continuing 
him  in  the  conspiracy  so  far  as  the  statute 
of  limitations  is  concerned,  if,  after  the  first 
disclosure,  he  silently  acquiesced  in  tha 
later  acts. 

[Bd.  Note.— For  otber  cases,  see  Criminal  Law, 
Cent.  Dig.  Si  274,  275;    Dec.  Dig.  8  150.*J 

Criminal  Law  (§  279* )— Plea  in  Abate- 
ment—Delay IN  Filing. 

7.  Pleas  in  abatement,  alleging  irregu* 
larity  in  the  making  up  of  the  list  of  jurors 
from  which  the  grand  jury  which  found  tha 
indictment  was  selected,  were  filed  too  lata 
where  four  years  had  then  elapsed  since  the 
finding  of  the  indictment,  and  nearly  two 
years  since  the  filing  of  the  mandate  of  a 
federal  circuit  court  of  appeals,  sustaining 
the  action  of  the  trial  court  in  overruling 
a  demurrer  to  the  indictment,  and  a  bill  of 
particulars  had  been  demanded  and  fur- 
nished. 

[Ed.  Note.— For  otber  cases,  see  Criminal  Law, 
Cent  Dig.  SS  648,  644;    Dec.  Dig.  8  279.*] 

Criminal  Law  ({  1172*)— Appeal— Prbj- 
TjDioiAL  Ebbob  —  Instructions  ~  Con- 
spiracy. 

8.  Defendants  on  trial  for  criminal  con- 
spiracy are  not  prejudiced  by  an  instruc- 
tion that  the  jury  might  convict  any  one  of 
the  defendants  alone,  where  two  were  in  fact 
eonvicted,  and  it  is  clearly  apparent  from 
the  other  instructions  that  the  court  dis- 
tinguished the  purpose  and  effect  of  par- 
ticular testimony,  and  did  not  mean  to  say 
that  there  could  be  a  conspiracy  by  one  de* 


fendant   alone,   but   that  there   ahould  ba 
excluded  from  consideration  as  to  each  of 
the  defendants  testimony  which  might  pos- 
sibly have  no  relation  to  him. 
[Bd.  Note.--For  other  cases,  tee  Crtmlnal  Law. 

Sf  D?^,  %2^    ""•   *^'    ««'   »^«-    "^^ 

Witnesots  (i  242»)— Direct  Examina- 
tion—Refbsshino  RECOLLECTION. 
0.  Witnesses  for  the  gOTernment  in  a 
criminal  trial  may  be  asked  on  direct  ex- 
amination, for  the  purpose  of  refreshing 
their  memory,  aa  to  conversations  with  the 
district  attorney,  and  as  to  previous  writ- 
ten statements  made  by  them  to  certain 
government  representatives. 

[Ed.    Note.— For   other    casea,    see    Witaesaes^ 
Cent.  Dig.  H  796.  tie :    Dec.  Dig.  f  242.*]      ^^ 

Criminal  Law  (|  838*)— Evidence— Reli- 
vANcr— Obiminal  Conspiracy. 

10.  Evidence  that  certain  letters  in  the 
possession  of  the  government  on  the  trial 
of  a  criminal  conspiracy  to  defraud  the 
United  States,  which  were  addressed  to  one 
of  the  defendants  under  an  alias,  could  only 
have  been  obtained  by  robbing  the  mails,  ia 
not  relevant. 

^  r^**- Note.— For  other  eases,  see  Criminal  Law. 
Cent.  Dig.  4S  7B2-787,  788^  Sfll.  SB ;    Dec.  Dig.  338.'1 

Conspibagt  (I  S8»)— To  Defraud  United 

STATBS— PVBUO  LuiINk 

11.  Persons  conspiring  to  acquire  fraudu- 
lently school  lands  from  the  states  of  Cali- 
fornia and  Oregon,  and  to  corrupt  or  use 
the  officers  of  the  General  Land  Office  to 
make  or  facilitate  their  selection,  under 
the  act  of  June  4,  1897,  in  exchange  for 
other  public  land,  cannot  successfully  urge, 
to  escape  conviction  under  U.  S.  Rev.  Stat. 
§  6440,  U.  S.  Comp.  Stat.  1901,  p.  3676,  of 
conspiring  to  defraud  the  United  States, 
that  the  titles  obtained  from  the  states  were 
valid,  except  as  to  the  particular  stat« 
which  had  given  the  title,  and  which  alone 
could  assail  it. 

[Bd.   Note.— For   othei*   cases/  see   Consptracr. 
Cent.  Dig.  «  71,  72;    Dec.  Dig.  {  88.*] 

CONSPIBACY   (J  48*)— iNSTBUOnONS. 

12.  The  refusal  to  instruct  the  jury,  on 
the  trial  of  a  conspiracy  to  defraud  the 
United  States  by  fraudulently  obtaining 
California  and  Oregon  school  lands  and  ex- 
changing tliem,  under  the  act  of  June  4, 
1897,  for  other  public  lands,  that  want  of 
personal  knowledge  of  the  character  of  the 
land  applied  for,  or  that  it  was  not  adversely 
occupied,  did  not  make  the  applications 
void,  is  not  error,  where  the  question  is  im- 
material, the  applications  being  fraudulent 
because  the  applicants  did  not  buy  for  their 
own  benefit. 

[Ed.    Note.— For   other  cases,   see  Conspiracy. 
cent.  Dig.  89  108.  Ill:    Dec.  Dig.  %  48.»] 

Criminal  Law    ({{  763,  764*)— iNSTRao- 
TioNs— Weight  of  Evidence. 

13.  Comments  of  the  trial  court  as  to  tha 
consideration  to  be  given  to  written  evi- 
dence are  not  ground  for  reversal  where 
they  amount  only  to  the  declaration  of  an 
abstract  principle,  and  not  to  an  attempt 
to  enforce  some  particular  part  of  the  testi- 
mony, and  to  take  from  the  jury  their  prov- 


•For  other  oases  see  same  topic  4k  i  nvmbbb  In  Dec.  A  Am.  Digs.  1S07  to  date,  &  Rep'r  Indexsa 
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inoe  of  coniidering  it  all,  or  weighing  the 
respective  parts. 

rBd.  Note.— For  other  cases,  see  Criminal  Law, 
Owt  Dlif.  M  im-1748.  179^  im,  1770;    Deo.  Dl«: 

CWMINAL   Law    (I  865*)— TRIAI/-VBBDIOT 
— COEBCION. 

14.  The  verdict  in  a  prosecution  for  a 
eriminal  conspiracy  cannot  he  said  to  have 
heen  coeroed  hecause,  after  a  long  trial  dur- 
ing which  the  jurors  were  not  allowed  to 
separate,  and  after  deliberation  for  three 
days  and  nights  without  result,  they  were 
instructed  without  objection  to  consider  the 
possibility  of  the  guilt  of  some  of  the  de- 
fendants, following  which  suggestion  they 
shortly  thereafter  brought  in  a  verdict  of 
guilty  as  to  two  of  the  four  defendants,  and 
not  guilty  as  to  the  others,  the  court  say* 
ing,  when  giving  such  instructions,  that  the 
law  would  not  recognize  a  coerced  verdict, 
and  that  it  was  not  his  intention  to  prolong 
their  deliberations  undulv,  and  that  if,  after 
another  effort,  they  could  not  conscientious- 
ly and  freely  agree  upon  a  verdict,  they 
would  be  discharged. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  20G9:    Dec.  Dig.  S  865.*] 

Criminal  Law  <{  957*)  —New  Trial— Im- 
peaching Verdict— Testimony  of  Ju- 
rors. 

16.  The  verdict  of  a  jury,  convicting  two 
of  the  four  defendants  on  trial  for  eriminal 
conspiracy,  and  acquitting  the  others,  can- 
not be  impeached  by  the  testimony  of  the 
jurors  tending  to  show  that  such  verdict 
was  the  result  of  a  bargain,  or  was  induced 
by  coercion  from  the  court. 

rsd.  Note.— For  other  cases,  see  Criminal  Law, 
Otnt  ZMg.  n  SS88*28S6;  Dea  Dig.  |  957.*] 

[No.  447.] 

Argued  October  23  and  24,  1011.  Ordered 
for  reargument  before  full  bench  Decem- 
ber 18,  1911.  Reargued  May  3,  1912. 
Decided  June  10,  1912. 

ON  WRIT  of  Certiorari  to  the  Cburt  of 
Appeals  of  the  District  of  Columbia  to 
review  a  judgment  which  affirmed  a  convio- 
tion  in  the  Supreme  Court  of  the  District 
of  conspiring  to  defraud  the  United  States. 
Affirmed. 
See  same  case  below,  35  App.  D.  C.  451. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  S.  Worthlngton  for  petitionera. 
Solicitor  Q«neral  Lehmann  for  respond- 
ttent. 

•      Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  writ  brings  up  for  review  a  judg- 
ment of  the  court  of  appeals  of  the  District 
of  Columbia,  affirming  a  conviction  of  pe- 
titioners for  the  crime  of  conspiracy. 

The  main  question  in  the  ease  is  the 
Jurisdiction  of  the  supreme  court  of  the 
District  of  Columbia,  where  the  trial  and 
conviction  were  had,  depending  upon  the 
place  where  the  conspiracy,  if  any,  was 
formed  and  the  overt  acts,   if  any,  were 


done  to  effect  its  purpose.  What  the  in- 
dictment charges  is  a  fundamental  element 
in  the  question. 

Before  proceeding  to  consider  the  indict- 
ment it  may  be  well  to  state  the  laws  and 
conditions  to  which  the  conspiracy  charged 
in  the  indictment  relates.    By  acts  of  Con- 
gress  dated,   respectively,   March    3,    1853 
(10  Stat,  at  L.  246,  chap.  145),  and  Feb- 
ruary 14,  1859   (11  Stat,  at  L.  383,  chap. 
33),  the  states  of  California  and  Oregon 
were   granted,   for   the   purpose   of   public 
schools,  all  of  sections  16  and  32  in  each 
township,    with    certain    exceptions    unim- 
portant to  mention.    The  states  authorized 
the  sale  of  the  land  so  granted  for  $1.25 
per  acre,  California  limiting  the  right  ofS 
^purchase  by  one  person   (of  land  not  suit-S? 
able   for   cultivation)    to   640   acres.     The 
limitation  in  Oregon  was  320  acres.     The 
states  required  applicants  to  be  citizens  of 
the  United  States  and  of  the  states,  that 
the  purchases  be  for  their  own  benefit,  and 
a  statement  from  each  applicant  that  he 
had  made  no  contract  for  the  sale  or  dis- 
position of  the  lands  applied  for. 

Subsequent  to  these  grants  and  prior  to 
the  year  1897  most  of  the  lands  had  been 
taken  up  by  settlers.  Those  not  taken  up 
were  in  the  mountainous  regions  and  were 
regarded  as  valueless. 

By  an  act  of  Congress  approved  March 
3,  1891  (26  Stat,  at  L.  1103,  chap.  561,  U. 
S.  Comp.  Stat.  1901,  p.  1537),  the  Presi* 
dent  was  authorized  to  create  forest  reser- 
vations, and  by  a  subsequent  act  (30  Stat, 
at  L.  36,  chap.  2,  U.  8.  Comp.  Stat.  1901, 
p.  1541),  it  was  provided  "that  in  cases 
in  which  a  tract  covered  by  an  unperfected 
bona  fide  claim  or  by  a  patent  is  included 
within  the  limits  of  a  public  forest  reser- 
vation, the  settler  or  owner  thereof  may, 
if  he  desires  to  do  so,  relinquish  the  trad 
to  the  government,  and  may  select  in  lieu 
thereof  a  tract  of  vacant  land  open  to  set- 
tlement, not  exceeding  in  area  the  tract 
covered  by  his  claim  or  patent." 

The  charge  of  the  indictment  is  that  the 
defendants  in  the  case  conspired  to  use 
the  privilege  of  this  act  after  fraudulently 
acquiring  school  sections  from  California 
and  Oregon,  and  conspired  to  corrupt  or 
use  the  officers  of  the  General  Land  Office 
in  Washington  to  make  or  facilitate  the 
selection  in  exchange  for  such  sections 
lands  of  the  United  States,  and  thereby  de- 
fraud the  United  States. 

Its  allegations,  omitting  repetitions  and 
redundancies,  are  as  follows: 

Frederick  A.  Hyde  and  John  A.  Benson 
were  engaged  from  the  24th  of  October, 
1901,  until  the  let  of  February,  1904, 
in  the  city  of  San  Francisco,  state  of  Cali- 
fornia,  in  the  business  of  obtaining  from 
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the  United  States  and  appropriating,  in 
^tha  manner  hereinafter  set  forth,  the  pos- 
jg  eession   and    use    of   and    title    to    public 

•  lands  of  the  United* States  outside  forest 
reserves  established  under  the  laws  of  the 
United  States,  in  exchange  for  and  in  lieu 
of  lands  lying  within  such  reserves  and 
known  as  school  lands,  by  them  obtained 
from  the  states  of  California  and  Oregon 
in  the  manner  hereinafter  set  forth.  Henry 
P.  Dimond  and  Joost  H.  Schneider  were, 
during  said  periods,  employees  of  Hyde  and 
Benson  in  the  matter  of  their  business, 
Dimond  as  agent  and  attorney  and  Schnei- 
der as  agent.  Woodford  D.  Harlan  and 
William  £.  Valk  were,  before  and  during 
fuch  period,  employees  of  the  United  States, 
holding  official  positions  in  the  General 
Land  Office  at  the  city  of  Washington,  in 
the  District  of  Columbia,  paid  salaries  as 
such,  and,  respectively,  charged  with  duties 
pertaining  to  the  disposal  of  the  public 
lands  lying  outside  of  forest  reserves  es- 
tablished under  the  laws  of  the  United 
States  and  open  to  selection  under  said 
laws,  in  exchange  for  and  in  lieu  of  lands 
within  such  reserves. 

Benjamin  F.  Allen  was,  before  and  dur- 
ing such  period,  an  employee  of  the  United 
States,  that  is,  a  forest  superintendent,  and 
Grant  I.  Taggart  a  forest  supervisor. 

Hyde,  Benson,  Dimond,  and  Schneider 
during  such  period,  to  wit,  on  the  30th  day 
of  December,  1901,  at  Washington,  District 
of  Columbia,  unlawfully  did  conspire,  com- 
bine, and  confederate  together,  and  with 
other  persons  unknown,  to  defraud  the 
United  States  out  of  the  possession  and 
use  of  and  title  to  divers  tracts  of  the  pub- 
lic lands  of  the  United  States  open  and  to 
be  opened  to  selection  in  lieu  of  lands  vrith- 
in  forest  reserves  established  and  to  be 
established  in  California  and  Oregon,  by 
means  of  false  and  fraudulent  practices 
whereby  Hyde  and  Benson  were  to  obtain 
fraudulently  from  those  states  title  to  and 
possession  of  school  lands  within  the  limits 
of  such  reserves  which  were  open  to  pur- 
chase from  those  states  by  residents  there- 
of, being  citizens  of  the  United  States  or 
^having  declared  their  intention  to  become 
g  such,  under  the  laws  thereof,  in  quantities 

•  for  each  resident  not  exceeding  640*  acres 
in  California  and  320  acres  in  Oregon,  upon 
appropriate  application,  supported  by  affi- 
davit showing  his  qualifications  to  make 
•uch  purchase,  and,  amongst  other  things 
(as  before  and  during  the  said  period  was 
required  by  the  laws  of  the  said  states), 
his  int«ention  to  purchase  in  good  faith  and 
for  his  own  benefit,  and  that  he  had  made 
no  contract  or  agreement  to  sell  the  same. 
These  applications  were  to  be  made  in  the 
names    of    fictitious    persons    and    in    the 


names  of  persons  not  really  desiring  or 
qualified  to  purchase  said  lands.  The  use 
of  the  last-mentioned  names  for  such  pur- 
pose Hyde  and  Benson  were  to  procure  by 
paying  or  causing  to  be  paid  to  such  per- 
sons small  sums  of  money,  and  by  false* 
ly  representing  or  causing  to  be  represent- 
ed  to  some  of  them  that  they  were  merely 
disposing  of  their  rights  to  purchase  such 
school  lands. 

The  proposed  use  of  fictitious  affidavit! 
is  set  out  at  considerable  length,  with  tha 
names  that  were  used,  the  purpose  being 
charged  to  obtain  the  lands  according  t» 
the  conspiracy  detailed,  obtain  title  from 
the  United  States  with  the  intention  of 
disposing  of  the  same  to  the  general  pub- 
lic, and  to  defraud  the  United  States  "to 
the  profit,  gain,  and  use  of  themselves." 

Hyde  and  Benson  were,  during  said 
period,  to  induce  and  procure,  and  take  ad- 
vantage of  the  fact  that  they  had  induced 
and  procured,  the  said  Woodford  D.  Har- 
lan and  William  E.  Valk,  by  paying  them 
respectively  divers  sums  of  money  for  that 
purpose,  corruptly  to  furnish  information 
concerning  the  status  in  the  General  Land 
Office  of  all  matters  pertaining  to  their 
said  business,  and  especially  to  their  false 
and  fraudulent  selections,  and  to  expedite, 
contrary  to  their  duty,  the  matters  which 
should  be  pending  in  the  Land  Office  per- 
taining to  their  business  and  the  exami- 
nation of  such  selections  made  and  to  bo 
made  by  Hyde  and  Benson,  and  by  secur- 
ing the  approval  thereof  in  advance  and 
otherwise  favoring  and  assisting  Hyde  and^ 
Benson  in  their  fraudulent  practices.  This  g 
^charge  is  dwelt  upon  at  some  length,  and  it  • 
is  charged,  besides,  that  Allen,  the  forest 
superintendent,  and  Taggart,  the  forest  su- 
pervisor, had  been  and  were  to  be  corrupt- 
ed, whereby  they  were  to  give  such  advice 
and  information  as  to  including  or  not  in- 
cluding lands  within  a  forest  reserve  as 
should  be  to  the  interest  of  Hyde  and  Ben- 
son. 

Hyde,  Benson,  Dimond,  and  Schneider,  as 
a  part  of  their  conspiracy,  were  to  secure 
by  the  means  detailed  and  other  means  too 
numerous  and  diverse  to  be  described,  the 
establishment  of  forest  reserves  in  Cali- 
fornia and  Oregon  in  such  localities  in 
those  states  as  would  best  efiTect  the  object 
of  the  conspiracy,  by  reason  of  the  fact 
that  large  quantities  of  school  lands  in 
such  localities  were  still  undisposed  of  and 
open  to  purchase  from  said  states,  respeo- 
tively. 

Dimond,  for  money  and  other  valuable 
considerations  paid  by  Hyde  and  Benson, 
was,  as  attorney,  to  aid  and  assist  Hyde 
and  Benson  in  their  business  by  appear- 
ing in  their  behalf  before  the  appropriate 
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officers  of  the  Department  of  the  Interior 
and  of  the  Qeneral  Land  Office,  from  time 
to  time,  to  urge  speedy  action  by  those 
officers  upon  the  matters  there  pending  per- 
taining to  their  said  business,  and  to  fur- 
ther said  business  in  the  manner  herein- 
after shown,  he,  Dimond,  knowing  full  well 
the  fraudulent  character  of  the  business. 

Schneider,  in  the  capacity  of  employee 
of  Hyde  and  Benson,  was  to  aid  and  assist 
them  by  obtaining  in  the  states  of  Califor- 
nia and  Oregon  the  fictitious  affidayits  and 
the  affidayits  of  those  persons  who  would 
permit  the  use  of  their  names  as  stated,  he 
knowing,  while  so  assisting,  the  fraudulent 
character  of  the  applications  and  the  pur- 
pose for  which  they  and  the  affidayits  were 
to  be  used. 

The  indictment  contains  the  description 
of  the  lands  which  it  was  the  object  of  the 
conspiracy  to  secure,  amoimting  to  6,800 
je  acres,  of  which  8,400  acres  were  selected 
•  iii^fhe  name  of  C.  W.  Clarke;  all  of  the 
lands  being  in  forest  reserves  then  lately 
before  established  under  the  laws  of  the 
United  States. 

On  December  80,  1001,  Dimond  entered 
his  appearance  in  the  General  Land  Office 
as  attorney  for  Clarke. 

The  other  counts  in  the  indictment,  num- 
bering 41,  are  substantially  alike  in  their 
general  allegations,  differing  as  to  their 
incidents.  They  charge,  as  in  the  first 
count,  a  conspiracy  formed  in  Washington 
by  the  same  parties  and  for  the  same  pur- 
pose, and  to  be  executed  in  the  same  way  in 
regard  to  lands  in  the  yarious  districts  of 
the  respectiye  states,  and  that,  in  pursu- 
ance of  the  conspiracy,  certain  overt  acts 
were  done.  Most  of  the  overt  acts  charged 
eonsisted  in  the  filing  in  the  General  Land 
Office  by  Dimond,  as  attorney  for  Hyde, 
his  appearance  in  different  selection  cases, 
in  some  of  which  he  urges  and  sets  forth 
the  reasons  for  favoring  a  speedy  action. 

In  counts  35  to  40,  both  inclusive,  the 
overt  act  charged  is  the  payment  of  money 
by  Benson  to  either  Valk  or  Harlan,  al- 
leged in  the  indictment  to  be  salaried  of- 
ficials of  the  General  Land  Office  and 
charged  with  duties  pertaining  to  the  ex- 
change of  lands  of  private  claim  or  own- 
ership included  in  a  forest  reserve  or  oth- 
er public  land. 

Two  overt  acts  are  charged  against  Hyde, 
one  of  which  was  committed  on  July  20, 
1003,  by  causing  to  be  transmitted  by  mail 
from  the  United  States  land  office  at  Van- 
couver to  the  Commissioner  of  the  General 
Land  Office  at  Washington  a  written  noti- 
fication to  the  Commissioner,  signed  by 
Hyde  for  0.  W.  Clarke,  that  the  latter  up- 
pealed  to  the  Secretary  of  the  Interior 
from  a  certain  decision  of  the  Conmiission- 


er,  with  an  assignment  of  errors,  and  the 
second  of  which  was  that  Hyde,  on  March 
31,   1002,   caused  to  be  presented   by   the 
hand  of  Dimond  a  paper  signed  by  him, 
Hyde,  notifying  the  Commissioner  that  obb^ 
S.  E.  Kieffer  was  authorized  and  appointed  g 
as   Hyde's  •agent  to   post   notices   on   the* 
ground  described  in  a  certain  application, 
and  to  make  affidavit  of  posting. 

Shortly  after  the  indictment  was  founds 
removal  proceedings  were  instituted  against 
Hyde  and  Dimond  before  a  United  States 
commissioner  in  California,  who,  after  tak- 
ing testimony,  ordered  their  removal.  Tho 
United  States  circuit  court  denied  writs  of 
habeas  corpus  and  certiorari,  and  its  action 
was  affirmed  by  this  court.  Hyde  v.  Shine, 
100  U.  S.  62,  60  L.  ed.  00,  26  Sup.  Ct 
Rep.  760. 

There  was  a  demurrer  to  the  indictment, 
which  was  overruled,  the  ruling  upon  which 
was  affirmed  by  the  court  of  appeals  of  tho 
district.     27  App.  D.  C.  362. 

Motions  to  require  the  government  to 
elect  on  which  counts  it  would  proceed  wero 
filed  and  also  motions  for  a  bill  of  par- 
ticulars. The  latter  was  granted  and  the 
bill  of  particulars  filed;  the  former  was 
overruled. 

Pleas  in  abatement  were  filed,  to  which 
demurrers  were  sustained,  and  finally  the 
defendants  were  arraigned  and  pleas  of  not 
guilty  made  and  the  case  proceeded  to  triaL 
Benson  and  Dimond  were  acquitted.  Hyde 
and  Schneider  were  convicted  on  all  counts 
except  20  and  33,  which  were  abandoned 
by  the  government.  Hyde  was  sentenced 
to  two  years'  imprisonment  and  to  pay  a 
fine  of  $10,000,  and  Schneider  was  sentenced 
to  imprisonment  for  one  year  and  two 
months  and  to  pay  a  fine  of  $2,000. 

Their  conviction  and  sentence  were  af- 
firmed by  the  court  of  appeals.  35  App. 
D.  C.  461. 

The  case  is  here  on  certiorari. 

The   Attorney   General   assented   to   the 
granting  of  the  writ,  he  saying  that  "the 
determination   of  this   case   depends   upon 
the  principles  of  law  governing  conspiracy," 
and  that  in  view  of  the  decisions  of  the 
lower  courts  and  of  the  numerous  prosecu- 
tions under  the  conspiracy  statute,  "it  was^ 
of  vital  importance  to  the  United  States, » 
sft^Well  as  to  its  citizens,  that  these  prin-? 
ciples  be  definitely  settled  by  this  court." 

The  petitioners  asked  the  court  to  review 
the  case  for  the  purpose  of  having  it  de- 
cide certain  questions  of  law  which  they 
characterized  as  "important  and  funda- 
mental," one  of  which,  counsel  says,  grant- 
ing the  writ  took  out  of  the  case.  Of  those 
remaining,  one  is  "as  to  the  effect  of  an 
overt  act  in  giving  jurisdiction  in  an  in- 
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dictment  for  conspiracy  under  §  6440  (U. 
6.  Comp.  Stat.  1001,  p.  3676);"  and  the 
other  is  "as  to  the  effect  of  overt  acts  by 
some  of  the  accused  in  depriving  the  pe- 
titioners of  the  benefit  of  the  statute  of 
limitations." 

There  are  other  questions  arising  from 
the  conduct  of  the  trial  and  upon  which 
separate  briefs  are  filed.  We  postpone 
their  consideration  until  after  the  more 
important  questions,  which  induced  the  cer- 
tiorari, are  discussed. 

First,  as  to  the  overt  acts  in  giving  ju- 
risdiction : 

It  will  be  observed  that  the  indictment 
charges  that  the  conspiracy  was  formed  in 
the  District  of  Columbia,  and  that  certain 
of  the  overt  acts  were  performed  there  and 
others  in  California.  A  question  arose  at 
the  termination  of  the  trial  and  before  the 
case  was  submitted  to  the  jury  as  to  wheth- 
er the  charge  of  the  indictment  was  sus- 
tained. Defendants  moved  to  take  the  case 
from  the  jury  because  there  was  no  evi- 
dence to  support  the  allegation  that  the 
defendants  conspired  within  the  District 
of  Columbia.  The  court  denied  the  motion, 
but  said,  in  passing  on  it,  that  it  was  '*not 
elaimed  on  the  part  of  the  government  that 
the  defendants  had  conspired  within  this 
District  in  any  other  sense  than  that  overt 
acts  were  committed  by  them  here."  The 
contention  was,  the  court  said  further, 
"that  if  any  overt  act  was  conunitted  here, 
the  defendants  thereby  conspired  here."  So 
understanding  the  contentions  and  the 
proof,  the  court  expressed  its  views  as  fol- 
lows: "If  these  defendants  got  together  in 
California  and  planned  to  defraud  the 
M  United  States  out  of  its  lands  by  the  means 
•  charged  in  the  indictment,  anA^  pursuance 
of  that  plan  sent  Dimond  here  to  get  the 
titles  from  the  government,  they  were  act- 
ing within  the  District  of  Columbia  as 
much  as  if  they  had  come  and  done  the 
thing  themselves."  And  subsequently  the 
United  States  attorney  assented  to  the 
proposition  that  the  government  could  not 
prevail  except  on  the  theory  that  it  was 
sufficient  to  show  an  overt  act  in  the  Dis- 
trict of  Columbia,  and  the  court  said  "that 
if  that  theory  was  wrong,  of  course  they 
failed." 

The  question,  therefore,  ii  presented  as  to 
the  venue  in  conspiracy  cases,  whether  it 
must  be  at  the  place  where  the  conspiracy 
is  entered  into,  or  whether  it  may  be  at 
the  place  where  the  overt  act  is  performed, 
the  6th  Amendment  of  the  Constitution  of 
the  United  States  requiring  all  criminal 
prosecutions  to  be  in  the  "district  wherein 
the  crime  shall  have  been  committed." 

The  crime  of  conspiracy  is  defined  by 
§  6440  of  the  Revised  Statutes  as  follows: 
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If  two  or  more  persons  conspire  either 
to  commit  any  offense  against  the  United 
States  or  to  defraud  the  United  States  ia 
any  manner  or  for  any  purpose,  and  one 
or  more  of  such  parties  do  any  act  to  ef- 
fect the  object  of  the  conspiracy,  all  the 
parties  to  such  conspiracy  shall  be  liable 
to  a  penalty  of  not  more  than  ten  thou- 
sand dollars,  or  to  imprisonment  for  not 
more  than  two  years,  or  to  both  fine  and 
imprisonment^  in  the  discretion  of  the 
court." 

It  is  contended  by  the  defendants  that 
the  conspiracy — the  union  in  an  unlawful 
purpose— constitutes  the  crime,  and  that 
the  requirement  of  an  overt  act  does  not 
give  the  offense  criminal  quality  or  intent^ 
but  that  the  provision  of  the  statute  in  re* 
gard  to  such  act  merely  affords  an  oppof^ 
tunity  to  withdraw  from  the  design  witlk- 
out  incurring  its  criminality  (called  in  the 
cases  a  Iogum  peniteniia).  The  following, 
among  other  cases,  are  cited  in  support  of 
this  view:  United  States  v.  Brltton,  108 
U.  S.  109,  204,  27  L.  ed.  608,  700,  2  Sup. 
Ct  Rep.  631;  Pettibone  v.  United  States,  g. 
148  U.  S.  107,  202,  37  L.  ed.  419,  422,  13  m 
Sup.  Ct.  Rep.  642;*Dealy  v.  United  States,* 
162  U.  8.  630,  640,  38  L.  ed.  646,  647,  14 
Sup.  Ct  Rep.  680,  9  Am.  Crim.  Rep.  161; 
Bannon  t.  United  States,  166  U.  S.  464- 
460,  39  U  ed.  404-496,  16  Sup.  Ct.  Rep. 
467,  9  Am.  Crim.  Rep.  338,  and  the  opinion 
of  this  court  when  this  case  was  here  be- 
fore, 199  U.  8.  6^-76,  60  L.  ed.  90-94,  25 
Sup.  Ct.  Rep.  760. 

It  must  be  conceded  at  the  outset  that 
there  is  language  in  those  cases  that,  con* 
sidered  by  itself,  justifies  the  contention 
based  upon  them.  In  United  States  v. 
Britton,  for  instance, — and  the  language  of 
the  case  is  resorted  to  for  the  genesis  of 
the  doctrine  and  makes  strongest  for  the 
contention, — ^Mr.  Justice  Woods,  speaking 
for  the  court  said: 

"The  offense  charged  in  the  counts  of 
this  indictment  is  a  conspiracy.  This  of- 
fense  does  not  consist  of  both  the  con- 
spiracy and  the  acts  done  to  effect  the  ob- 
ject of  the  conspiracy,  but  of  the  con- 
spiracy alone.  The  provision  of  the  stat- 
ute, that  there  must  be  an  act  done  to  ef- 
fect the  object  of  the  conspiracy,  merely 
affords  a  locus  peniientUB,  so  that  before 
the  act  [is]  done,  either  one  or  all  of  the 
parties  may  abandon  their  design,  and  thus 
avoid  the  penalty  prescribed  by  the  stat- 
ute. It  follows,  as  a  rule  of  criminal  plead- 
ing, that  in  an  indictment  for  conspiracy 
under  §  6440,  the  conspiracy  must  be  suf- 
ficiently charged,  and  that  it  cannot  be  aid- 
ed by  the  averments  of  acts  done  by  one 
or  more  of  the  conspirators  in  furtherance 
of  the  object  of  the  conspiraqr.     Beg.  ▼• 
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King,  7  Q.  B.  782;  Com.  t.  Shedd,  7  Cush. 
514." 

The  case  was  followed  in  Fettibone  t. 
United  States  to  the  effect  "that  the  con- 
spiracy must  be  sufficiently  charged,  and 
cannot  be  aided  by  averments  of  acts  done 
by  any  one  or  more  of  the  conspirators  in 
furthering  the  object  of  the  conspiracy.'' 

In  Dealy  ▼.  United  SUtes  it  is  said  that 
"the  gist  of  the  offense  is  the  conspiracy. 
.  .  .  Hence,  if  the  conspiracy  was  en- 
tered into  within  the  limits  of  the  United 
States  and  the  jurisdiction  of  the  court, 
the  crime  was  then  complete,  and  the  sub- 

^  sequent   overt   acts    in   pursuance   thereof 

jg  may  have  been  done  anywhere." 

•  *  Indeed,  it  must  be  said  that  the  cases 
abound  with  statements  that  the  conspiracy 
is  the  "gist"  of  the  offense  or  the  "grava- 
men" of  it,  and.  we  realize  the  strength  of 
the  argument  based  upon  them.  But  we 
think  the  argument  insists  too  exactly  on 
the  ancient  law  of  conspiracy,  and  does 
not  give  effect  to  the  change  made  in  it  by 
I  6440,  supra.  It  is  true  that  the  oon- 
spiracy—- the  unlawful  combination— has 
been  said  to  be  the  crime,  and  that  at  com- 
mon law  it  was  not  necessary  to  aver  or 
prove  an  overt  act;  but  §  5440  has  gone  be- 
yond such  rigid  abstraction  and  prescribes, 
as  neoessary  to  the  offense,  not  only  the 
unlawful  conspiracy,  but  that  one  or  more 
of  the  parties  must  do  an  "act  to  effect" 
its  object,  and  provides  that  when  such 
act  is  done  "all  the  parties  to  such  con- 
spiracy" become  liable.  Interpreting  the 
provision,  it  was  decided  in  Hyde  v.  Shine, 
199  U.  S.  72,  76,  50  L.  ed.  90,  94,  25  Sup. 
Ct.  Rep.  760,  that  an  overt  act  is  necessary 
to  complete  the  offense.  And  so  it  was  said 
in  United  States  v.  Hirsch,  100  U.  S.  34, 
25  L.  ed.  640,  recognizing  that  while  the 
combination  oif  minds  in  an  unlawful  pur- 
pose was  the  foundation  of  the  offense,  an 
overt  act  was  necessary  to  complete  it.  It 
seems  like  a  contradiction  to  say  that  a 
thing  is  necessary  to  complete  another 
thing,  and  yet  that  other  thing  is  complete 
without  it.  It  seems  like  a  paradox  to  say 
that  anything,  to  quote  the  Solicitor  Gen- 
eral, "can  be  a  crime  of  which  no  court  can 
take  cognizance."  The  conspiracy,  there- 
fore, cannot  alone  constitute  the  offense. 
It  needs  the  addition  of  the  overt  act. 
Such  act  is  something  more,  therefore,  than 
evidence  of  a  conspiracy.  It  constitutes  the 
execution  or  part  execution  of  the  con- 
spiracy, and  all  incur  guilt  by  it,  or  rather 
complete  their  guilt  by  it,  consummating  a 
crime  by  it  cognizable  then  by  the  judicial 
tribunals,  such  tribunals  only  then  acquir- 
ing jurisdiction. 

A  question  may  be  raised  as  to  the  ex- 
tent of  the   agency  between  conspirators. 


but  we  need  not  enter  into  that  broad  in- 
quiry. As  far  as  the  case  at  bar  is  con-«D 
cemed,  it* may  be  admitted  that  the  act? 
must  have  the  conspiracy  in  view  and  have 
some  power  to  effect  it.  In  the  present 
case  the  field  of  operation  and  its  consum- 
mation were  to  be  and  were  in  the  states 
of  California  and  Oregon  and  in  the  Dis- 
trict of  Columbia,  where  the  General  Land 
Office  is  situated.  The  action  of  the  latter 
was  to  be  induced  or  influenced;  and  this 
might  be  through  deception,  it  might  be 
through  fraud,  or  it  might  be  through  in- 
nocent agents  and  acts  of  themselves  hav- 
ing no  illegality,  but  effectually  causing 
and  moving  official  action  to  the  consum- 
mation of  the  end  designed  and  contem- 
plated. Overt  acts  of  all  these  kinds  are 
charged.  The  bribery  and  deception  of  the 
officers,  the  intervention  of  attorneys,  and 
the  seemingly  harmless  mailing  of  infor- 
mation and  directions  all  are  charged  and 
all  had  some  relation  to  the  scheme  devised 
and  were  steps  to  its  accomplishment.  The 
powers  of  the  Land  Office  were  necessarily 
to  be  invoked  and  proceedings  therein  in- 
stituted and  prosecuted  by  acts  innocent,  in- 
deed, of  themselves,  taking  only  criminal 
taint  from  the  purpose  for  which  they  were 
done.  Indeed,  is  not  this  so  of  acts  done 
in  the  execution  of  any  crime?  Dischar- 
ging a  loaded  pistol  at  a  target  is  an  in- 
nocent pastime;  discharging  a  loaded  pistol 
at  a  human  being,  with  felonious  intent, 
takes  a  quality  from  such  intent  and  may 
constitute  murder. 

If  the  unlawful  combination  and  the 
overt  act  constitute  the  offense,  as  stated 
in  Hyde  v.  Shine,  marking  its  beginning 
and  its  execution  or  a  step  to  its  execution, 
S  731  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  585)  must  be  applied.  Tliat 
section  provides  that  'Vhen  any  offense 
against  the  United  States  is  begun  in  one 
judicial  circuit  and  completed  in  another, 
it  shall  be  deemed  to  have  been  committed 
in  either,  and  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  either 
district,  in  the  same  manner  as  if  it  had 
been  actually  and  wholly  committed  there- ^ 
in."  This  provision  takes  an  emphasti}  of  J^ 
signification  from  the  fact  *  that  it  was* 
originally  a  part  of  the  same  section  of  the 
statute  which  defined  conspiracy, — that  is, 
§  30  of  the  act  of  March  2,  1867  (14  Stat, 
at  L.  484,  chap.  169,  U.  S.  Comp.  Stat.  1901, 
p.  585).  Nor  has  the  provision  lost  the 
strength  of  meaning  derived  from  such  as- 
sociation by  its  subsequent  separation,  for 
it  is  provided  in  §  5600  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  3751)  that 
"the  arrangement  and  classification  of  the 
several  sections  of  the  revision  have  been 
made  for  the  purpose  of  a  more  convenient 
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and  orderly  arrangement  of  the  same,  and 
therefore  no  inference  or  presumption  of  a 
legislative  construction  is  to  be  drawn  by 
reason  of  the  title  under  which  any  par- 
ticular section  is  placed." 

Section  731  was  applied  in  Re  Palliser, 
136  U.  S.  257,  34  L.  ed.  614,  10  Sup.  a. 
Rep.  1034,  to  the  offense  of  unlawfully 
using  the  mails.  It  was  decided  that  an 
offense  committed  by  mailing  a  letter  was 
continued  in  the  place  where  the  letter  was 
received,  and  triable  in  the  district  court 
of  the  United  States  having  jurisdiction  in 
such  place.  The  case  was  cited  in  Benson 
V.  Henkel,  198  U.  6.  1,  16,  40  L.  ed.  919, 
024,  25  Sup.  Ct.  Rep.  669,  which  was  con- 
cerned with  extradition  proceedings  against 
one  charged  with  the  crime  of  bribery,  al- 
leged to  have  been  committed  by  mailing  a 
letter  in  the  state  of  California,  directed  to 
certain  officers  of  the  General  Land  Office 
in  the  District  of  Columbia.  It  was  ob- 
jected to  the  removal  of  the  defendant  to 
the  District  of  Columbia  for  trial  that  the 
crime  was  committed,  if  at  all,  in  Califor^ 
nia.  The  contention  was  held  untenable  un- 
der the  ruling  in  Re  Palliser.  The  strong 
expression  of  counsel  for  the  defendants 
may  therefore  be  turned  from  derision  of 
to  the  support  of  the  view  that  crime,  even 
conspiracy,  may  be  carried  from  one  place 
to  another  in  the  "mail  pouches."  And  we 
may  ask,  in  passing,  may  not  a  conspiracy 
be  formed  through  the  mails,  constituted 
by  letters  sent  by  persons  living  in  differ- 
ent states?  And,  if  so  formed,  we  may 
further  ask,  to  which  state  would  the  con- 
^spiracy  be  assigned?  In  such  cases  must 
J^the  law  come  forward  with  some  presump- 
•  tion  or  fiction,  if  you*please»  to  give  locality 
to  a  Vnion  of  minde  between  men  who 
were  never  at  the  same  place  at  the  same 
time?  The  statute  cuts  through  such 
puzzles  and  makes  the  act  of  a  conspirator, 
which  necessarily  has  a  definite  place  with- 
out the  aid  of  presumption  or  fiction,  the 
legal  inception  of  guilt,  inculpating  all  and 
subjecting  all  to  punishment. 

Re  Palliser  was  also  applied  in  Burton 
▼.  United  States,  202  U.  S.  344,  60  L.  ed. 
1067,  26  Sup.  Ct.  Rep.  688,  6  Ann.  Cas. 
862,  in  which  it  was  held  that  there  was 
Jurisdiction  in  Missouri  of  a  criminal 
charge  against  Burton  for  agreeing  in  that 
state  to  receive  prohibited  compensation  for 
certain  services  to  be  rendered  by  him  while 
he  was  a  United  States  Senator,  the  offer 
being  carried  to  Missouri  by  an  agent  and 
accepted  there,  Burton  not  being  personally 
present  in  the  state.  The  court  said, 
through  Mr.  Justice  Harlan  (page  387): 
'Tlie  constitutional  requirement  is  that  the 
erime  shall  be  tried  in  the  state  and  dis- 
trict where  committed,  not  necessarily  in 


the  state  or  district  where  the  party  com- 
mitting it  happened  to  be  at  the  time.  This 
distinction  was  brought  out  and  recognized 
in  Re  Palliser,  136  U.  S.  257,  266,  34  L. 
ed.  614,  617,  10  Sup.  Ct.  Rep.  1034."  And 
after  stating  that  the  agreement  between 
the  parties  was  completed  at  the  time  of 
the  acceptance  of  Burton's  offer  at  St. 
Louis,  he  added:  "Then  the  offense  was 
committed,  and  it  was  committed  at  St. 
Louis,  notwithstanding  the  defendant  was 
not  personally  present  in  Missouri  when 
his  offer  was  accepted  and  the  agreement 
was  completed."  And  the  contention  was 
rejected  "that  an  individual  could  not,  ei- 
ther in  law  or  within  the  meaning  of  the 
Constitution,  commit  a  crime  within  a  state 
in  which  he  is  not  physically  present  at  the 
time  the  crime  is  committed." 

This  court  has  recognized,  therefore,  that 
there  may  be  a  constructive  presence  in  a 
state,  distinct  from  a  personal  presence,  byeo 
which  a  crime  may  be  consummated.  AndJJ 
if  it  may  be  consummated,  it  may*be  pun-  * 
ished  by  an  exercise  of  jurisdiction;  that 
is,  a  person  committing  it  may  be  brought 
to  trial  and  condemnation.  And  this  must 
be  so  if  we  would  fit  the  laws  and  their 
administration  to  the  acts  of  men,  and  not 
be  led  away  by  mere  "bookish  theorick." 
We  have  held  that  a  conspiracy  is  not  necee- 
sarily  the  conception  and  purpose  of  the 
moment,  but  may  be  continuing.  If  so  in 
time,  it  may  be  in  place,— -carrying  to  the 
whole  area  of  its  operations  the  guilt  of 
its  conception  and  that  which  follows  guilt, 
— trial  and  punishment.  As  we  have  point- 
ed out,  the  statute  states  what  in  addition 
to  the  agreement  is  necessary  to  complete 
the  measure  of  the  offense.  The  guilty  pur- 
poee  must  be  put  into  a  guilty  act. 

We  realize  the  strength  of  the  appre- 
hension that  to  extend  the  jurisdiction  of 
conspiracy  by  overt  acts  may  give  to  the 
government  a  power  which  may  be  abused, 
and  we  do  not  wish  to  put  out  of  view  such 
possibility.  But  there  are  counter  consid- 
erations. It  is  not  an  oppression  in  the  law 
to  accept  the  place  where  an  unlawful  pur- 
pose is  attempted  to  be  executed  as  the 
place  of  its  punishment,  and  rather  con- 
spirators be  taken  from  their  homes  than 
the  victims  and  witnesses  of  the  conspiracy 
be  taken  from  theirs.  We  must  not,  in 
too  great  a  solicitude  for  the  criminal, 
give  him  a  kind  of  immunity  from  pun- 
ishment because  of  the  difficulty  in  convict- 
ing him — ^indeed,  of  even  detecting  hiuL 
And  this  may  result,  if  the  rule  contended 
for  be  adopted.  Let  him  meet  with  his 
fellows  in  secret,  and  he  will  try  to  do  so; 
let  the  place  be  concealed,  as  it  can  be,  and 
he  and  they  may  execute  their  crime  in 
every  state  in  the  Union  and  defeat  puft* 


1011. 


HYDE  T.  UNITBD  STATES. 


801 


ishment  in  all.  And  the  luppoBitions  are 
not  fanciful,  as  illustrated  by  a  case  sub- 
mitted coincidently  with  this.  Brown  t. 
Elliott  225  U.  S.  302,  66  L.  ed.  — ,  82  Sup. 
Ct.  Rep.  812.  The  possibility  of  such  a  result 
repels  the  contention  and  demonstrates  that 
to  yield  to  it  would  carry  technical  rules 
and  rigidity  of  reasoning  too  far  for  the 
^  practical  administration  of  criminal  justice. 
JJ  We  see  no  reason  why  a  eonstruetive  pres- 
•  ence  should  not  be  assigned^to  oonspirators 
as  well  as  to  other  criminals;  and  we  cer- 
tainly cannot  assent  to  the  proposition  that 
it  is  not  competent  for  Congress  to  define 
what  shall  constitute  the  offense  of  con- 
spiracy or  when  it  shall  be  considered  com- 
plete, and  do  with  it  as  with  other  erimes 
which  are  commenced  in  one  place  and 
continued  in  another.  Nor  do  we  think 
that  the  size  of  our  country  has  become 
too  great  for  the  effective  administration 
of  criminal  justice.  We  held  in  Armour 
Packing  Ca  t.  United  States,  209  U.  S. 
06,  52  L.  ed.  681,  28  Sup.  Ct  Rep.  428,  that 
the  transportation  of  merchandise  for  less 
than  the  published  rate  is,  under  the  El- 
kins  act  (32  Stat,  at  L.  847,  chap.  708,  U. 
&  Comp.  Stat.  Supp.  1911,  p.  1309),  a 
continuing  offense,  and  that  the  6th  Amend- 
ment of  the  Constitution  of  the  United 
States,  proTiding  that  an  accused  shall  be 
tried  in  the  state  and  district  where  the 
crime  is  eommitted^  did  not  preclude  a  trial 
of  the  offense  in  any  of  the  districts 
through  which  the  transportation  was  con- 
ducted. See  also  Haas  ▼.  Henkel,  216  U. 
S.  462,  478,  54  L.  ed.  569,  574,  80  Sup.  Ct 
Rep.  249,  17  Ann.  Cas.  1112. 

Cases  are  cited  which  oppose  the  Tiews 
we  have  expressed  and  others  to  support 
them.  In  Robinson  ▼.  United  States,  in  the 
circuit  court  of  appeals  of  the  eighth  cir- 
euit,  the  question  was  directly  presented. 
96  C.  C.  A.  307,  172  Fed.  105.  The  con- 
spiracy passed  on  was  alleged  in  the  indict- 
ment to  have  been  entered  into  in  Cin- 
cinnati and  Chicago,  the  overt  acts  set  out 
were  proved  to  have  been  committed  in 
Minneapolis,  and  the  evidence  showed  that 
it  was  the  intention  of  the  conspirators 
to  carry  out  their  conspiracy  at  Minne- 
apolis. The  trial  court  was  moved  to  di- 
rect a  verdict  for  the  defendants  if  the 
Jury  found  that  the  agreement  was  entered 
into  in  Cincinnati  and  Chicago,  and  was 
complete  when  the  parties  went  into  the 
district  of  Minnesota.  The  instruction  was 
refused,  and,  the  defendants  having  been 
convicted,  the  refusal  was  assigned  as  er- 
ror, in  the  circuit  court  of  appeals,  based 
en  the  provisions  of  the  Constitution  of  the 
United  States  giving  those  accused  of  crime 
Uie  right  to  trial  by  Jury  of  the  state  and 
32  S.  C. 


district  wherein  the  crime  shall  have  beea,^ 
committed.  g 

*  The  court,  passing  on  the  ruling  of  th«« 
trial  court,  said  by  District  Judge  Carland* 
and  we  quote  its  language  to  avail  our- 
selves not  only  of  the  citation  of  cases^ 
but  of  the  oonunents  upon  them: 

"At  common  law  the  venue  in  conspiraqr 
conld  be  laid  in  any  eoimty  in  which  i% 
could  be  proven  that  an  overt  act  was  done 
by  any  one  of  the  conspirators  in  further- 
ance of  their  common  design.  1  Archbold, 
Crim.  Pr.  k  PI.  8th  ed.  p.  226.  Where  a 
conspiracy  was  formed  at  sea,  and  an  overt 
act  done  in  Middlesex  county,  it  was  held 
that  the  venue  was  properly  laid  in  that 
county.  Rex  v.  Bresic,  4  East,  164.  In 
the  case  of  Rex  v.  Bowes,  referred  to  in 
the  above  case,  the  oonspirators  were  tried 
in  Middlesex,  though  there  was  no  proof 
of  an  actual  conspiracy  in  that  county^ 
and  the  acts  and  doings  of  some  of  them 
were  wholly  in  other  counties.  In  People 
V.  Mather,  4  Wend.  261,  21  Am.  Dee.  122, 
Marcy,  J.,  in  delivering  the  opinion  of  the 
court,  said: 

"  1  admit  that  is  the  iUegal  agreemeni 
that  constitutes  the  crime.  When  that  it 
concluded  the  crime  la  periect,  and  tha 
conspirators  may  be  convicted  if  the  erima 
can  be  proved.  No  overt  act  need  be  shown 
or  ever  performed  to  anthorize  a  eonvi»> 
tion.  If  conspirators  enter  into  the  ill^al 
agreement  in  one  county,  the  crime  is  per* 
petrated  there,  and  they  may  be  immedi- 
ately prosecuted;  but  the  proceeding! 
against  them  must  be  in  that  county.  If 
they  go  into  another  county  to  execute  their 
plans  of  mischief,  and  there  commit  an 
overt  act,  they  may  be  punished  in  the  lat- 
ter county  without  any  evidence  of  an  ex- 
press renewal  of  their  agreement.  The  law 
considers  that  wherever  they  act,  there  they 
renew,  or  perhaps,  to  speak  more  properly, 
they  continue,  their  agreement,  and  this 
agreement  is  renewed  or  continued  as  to  all 
whenever  any  one  of  them  does  an  act  in^ 
furtherance  of  their  common  design.  Ing 
this  respect,  conspiracy  resembles* treason*, 
in  England,  when  directed  against  the  life 
of  the  King.  The  crime  consists  in  imagin- 
ing the  death  of  the  King.  In  contempla- 
tion of  law,  the  crime  is  committed  where- 
ever  the  traitor  is  and  furnishes  proof  of 
his  wicked  intention  by  the  exhibition  of 
any  overt  act.' 

TTo  the  same  effect  are  Com.  v.  Gillespie^ 
7  Serg.  k  R.  469,  10  Am.  Dee.  475;  Noyea 
V.  State,  41  N.  J.  L.  418;  Com.  v.  Corlies,  8 
Brewst.   (Pa.)   575. 

"If  this  was  the  law  of  venue  in  con- 
spiracies at  common  law,  where  proof  of 
an  overt  act  was  not  necessary  to  show  a 
completed  offenss^  the  same  rule  can  \m 


802 


32  SUPREME  COURT  REPORTER. 


Cos.  Tbu, 


urged  with  much  greater  foroe  under  § 
6440,  U.  S.  ReT.  SUt.  (U.  &  Oomp.  SUt. 
1001,  p.  S076),  as  the  offense  described 
therein  for  all  practical  purposes  is  not 
complete  until  an  overt  act  is  committed. 
•  .  .  It  seems  clear,  then,  that  whether 
we  place  reliance  on  ilie  eommon  law  or 
on  §  731,  Rev.  Stat  (U.  8.  Comp.  Stat. 
1001,  p.  586),  the  Tenue  of  the  offense  was 
eorreotly  laid  in  the  district  of  Minnesota, 
and  the  evidence  sustained  the  allegation 
of  the  indictment." 

To  the  cases  cited  by  the  learned  court 
these  may  be  added:  State  y.  Nugent,  77 
N.  J.  L.  84,  88,  71  Atl.  486;  Bloomer  ▼. 
State,  48  Md.  621,  3  Am.  Grim.  Rep.  37; 
People  T.  Arnold,  46  Mich.  276,  0  N.  W. 
406;  Fire  Ins.  Cos.  t.  State,  76  Miss.  24, 
22  Sa  99;  State  t.  Hamilton,  13  Ner.  386; 
International  Harvester  Co.  t.  Com.  137 
Ky.  668,  674,  126  S.  W.  362;  Pearoe  t. 
Territory,  11  Okla.  438,  68  Pac.  604;  Ex 
parte  Rogers,  10  Tex.  App.  656,  38  Am. 
Rep.  654,  and  Raleigh  y.  Cook,  60  Tex.  438. 

There  are  cases  in  the  lower  Federal 
eourts  which  may  be  cited  for  and  against 
the  demarcation  of  the  conspiracy  and  the 
overt  act.  To  compare  and  comment  on 
them  would  extend  this  opinion  to  too 
great  length.  We  may  say  the  same  of  the 
iipecial  citation  of  cases  by  defendants. 

But  it  is  said  that  the  crime  charged  is 
not  the  crime  proved,  even  if  it  be  assumed 
I,  that  the  overt  act  is  part  of  the  crime  of 
J2  conspiracy  under  §  6440  (U.  8.  Comp.  Stat. 
•  1901,  p.  3676).  In  support  of^ihe  conten- 
tion it  is  said  that  the  averment  of  the  in- 
dictment is  that  the  conspiracy  itself  was 
entered  into  in  the  District  of  Columbia 
and  that  the  overt  acts  were  committed 
there.  It  is  conceded  by  the  government 
that  the  conspiracy  was  originally  formed, 
not  in  the  District  of  Columbia,  but  in  the 
state  of  California,  and  we  have  seen  that 
it  was  the  view  of  the  trial  court  that  the 
defendants  had  not  conspired  within  the 
District  of  Columbia  "in  any  other  sense 
than  that  overt  acts  were  committed  by 
them"  there. 

The  contention  is  answered  by  the  views 
which  we  have  already  expressed.  As  the 
overt  acts  give  Jurisdiction  for  trial,  it  is 
not  essential  where  the  conspiracy  is 
formed,  so  far  as  the  jurisdiction  of  the 
eo«rt  in  which  the  indictment  is  found  and 
tried  is  concerned.  This  is  established  by 
the  cases  which  have  been  cited,  and  the 
question  will  be  considered  further  in 
Brown  v.  Elliott  and  Moore  v.  Elliott, 
cases    submitted    coincidently    with     this 

[225  U.  S.  892,  66  U'ed.'^  32  SupfCt 
Rep.  812]. 
The  fifth,  sixth,  seventh,  and  eighth  as- 

•ignmonts  of  error  invoke  the  statute  of 


limitations  in  behalf  of  Hyde  and  Schnei- 
der, 

The  plea  of  the  statute  as  affected  by 
overt  acts  was  considered  in  United  States 
V.  Kissel,  218  U.  S.  601,  64  L.  ed.  1168, 
31  Sup.  Ct.  Rep.  124,  where  it  was  declared 
that  a  conspiracy  may  be  a  continuing  one, 
and  the  doctrine  is  applicable  to  the  case 
at  bar  unless  there  is  something  special  in 
the  facts  regarding  Hyde  and  Sclueider 
which  constitutes  a  defense  as  to  them* 
This  is  asserted.  It  is  contended  that  the 
relation  of  Schneider  to  the  conspiracy  was 
only  that  of  one  rendering  service  as  a 
servant  of  his  master  (Hyde),  in  consider* 
ation  of  the  salary  paid  to  him  by  his  mas- 
ter, and  that  he  had  not,  within  three  years 
before  the  finding-  of  the  indictment,  partici* 
pated  in  any  way  in  the  carrying  out  of 
the  master's  scheme,  the  subject  of  the  con* 
spiracy.  And  from  this  it  is  contended  the 
question  arises  whether  Uyde  is  not  also 
entitled  to  the  protection  of  the  statute  of  • 
limitation^ln  so  far  as  he  is  charged  with  ? 
conspiring  with  his  employee,  Schneider. 

But  the  fact  that  a  salary  was  paid  by 
one  to  another  would  not  preclude  a  con* 
spiracy  between  them.  It  might,  indeed, 
mark  a  more  humble  criminal  desire,  and 
one  which  preferred  a  certain  reward  ratli* 
er  than  take  chances  in  the  success  of  a 
criminal  enterprise,  and  it  was  certainly 
not  inconsistent  with  a  full  and  active  par* 
ticipation  in  the  scheme.  Indeed,  Schneider, 
in  a  confession  which  we  shall  presently 
refer  to,  stated  that  a  salary  and  the  cer* 
tainty  of  employment  was  his  inducement. 

The  government  contends  that  there  was 
such  participation  originally  and  to  a  time 
within  the  statute,  and  that  there  is  noth* 
ing  to  show  a  repudiation  of  or  with* 
drawal  from  the  conspiracy  by  him  before 
1902,  when  he  made  a  partial  disclosure 
of  the  conspiracy  to  the  government.  But 
upon  this  the  government  frankly  says  it 
cannot  rely  for  an  affirmance  of  the  judg- 
ment, in  view  of  the  charge  of  the  court  to 
the  jury. 

The  court  charged  the  jury  in  substance 
that  if  Schneider  had  engaged  in  the  con* 
spiracy  "back  of  the  three-year  period,** 
and  the  conspiracy  contemplated  that  acts 
should  be  done  from  time  to  time  through 
a  series  of  years  until  the  purpose  of  the 
conspiracy  should  be  accomplished,  although 
he,  Schneider,  did  not  do  anything  within 
the  three-year  period,  but  "remained  acqui- 
escent, expecting  and  understanding"  that 
furtlier  acts  should  be  performed,  they,  if 
performed,  would  be  his  acts,  "and  would 
have  the  same  effect  against  him  as  if  he 
had  done  them  himself.  He  would  still  be 
acting  tlirough  his  colleagues.    He  mi|^t  bi 
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playing  his  part  hj  keeping  still  as  much 
as  he  did  formerly  by  acting." 

The  contention  of  the  defendants  is  thai 
the  statute  begins  to  run  from  the  last 
overt  act  within  three  years  from  the  for- 
^  mation  of  the  conspiracy  within  which 
g  there  was  conacioua  portioipation.  (Italics 
•  ours.)  The*government  makes  the  counter 
contention  that,  however  true  this  may  be 
as  to  accomplished  conspiracies,  it  is  not 
true  of  one  having  continuity  of  purpose 
and  which  contemplated  the  performance 
of  acts  through  a  series  of  years.  And  that 
such  a  distinction  can  exist,  we  have  seen, 
is  decided  and  illustrated  in  United  States 
V.  Kissel.  And  necessarily  sa  Men  may 
have  lawful  and  unlawful  purposes,  tem- 
porary or  enduring.  The  distinction  is  vital 
and  has  different  consequences  and  inci- 
dents. The  conspiracy  accomplished  or 
having  a  distinct  period  of  accomplishment 
is  different  from  one  that  is  to  be  continu- 
ous. If  it  may  continue,  it  would  seem 
necessarily  to  follow  the  relation  of  the 
eonspirators  to  it  must  continue,  being  to 
it  during  its  life  as  it  was  to  it  the  moment 
it  was  brought  into  life.  If  each  conspira- 
tor was  the  agent  of  the  others  at  the  lat- 
ter time,  he  remains  an  agent  during  all 
of  the  former  time.  This  view  does  not,  as 
it  is  contended,  take  the  defense  of  the 
statute  of  limitations  from  conspiracies.  It 
allows  it  to  all,  but  makes  its  application 
different.  Nor  does  it  take  from  a  con- 
spirator the  power  to  withdraw  from  the 
execution  of  the  offense  or  to  avert  a  con- 
tinuing criminality.  It  requires  affirmative 
action,  but  certainly  that  is  no  hardship. 
Having  joined  in  an  unlawful  scheme,  hav- 
ing constituted  agents  for  its  performance, 
scheme  and  agency  to  be  continuous  until 
full  fruition  be  secured,  until  he  does  some 
act  to  disavow  or  defeat  the  purpose  he  is 
in  no  situation  to  claim  the  delay  of  the 
law.  As  the  offense  has  not  been  termi- 
nated or  accomplished,  he  is  still  offending. 
And  we  think,  consciously  offending,— of- 
fending as  certainly,  as  we  have  said,  as  at 
the  first  moment  of  his  confederation,  and 
continuously  through  every  moment  of  its 
existence.  The  successive  overt  acts  are 
but  steps  toward  its  accomplishment,  not 
necessarily  its  accomplishment.  This  is  the 
reasoning  of  the  Kissel  Case,  stated  in  an- 
»•  other  way.  As  he  has  started  evil  forces, 
?he  must  withdraw  his  support* from  them 
or  incur  the  guilt  of  their  continuance. 
Until  he  does  withdraw  there  is  conscious 
offending,  and  the  principle  of  the  cases 
cited  by  defendants  is  satisfied.! 


But  it  is  contended  that  under  the  in- 
structions of  the  court,  Schneider  was  in- 
volved in  criminality  by  overt  acts  done  not 
only  after  he  had  ceased  to  be  in  Hyde's 
employment  in  any  capacity^  but  after  he 
had  disclosed  that  there  was  a  conspiracy 
against  the  government.  It  was  testified  by 
Woodford  D.  Harlan  that  disclosure  of 
frauds  had  come  through  one  J.  A.  Zabris- 
kie,  he,  however,  knowing  nothing  about 
the  matters  except  as  informed  by  Schnei- 
der. The  matter  was  referred  to  an  agent, 
who  reported  conversations  with  Schneider, 
giving  detailed  information  of  the  frauds 
and  the  manner  by  which  they  were  accom- 
plished. This  report  was  received  at  the 
General  Land  Office  in  November,  1902.  It 
does  not  appear  what  became  of  the  report. 
The  recollection  of  the  witness  was  that  he 
saw  the  report  first,  and  he  testified  that 
he  took  it  to  the  clerk  who  was  distributing 
the  mail,  but  for  what  purpose  it  does  not 
appear.  He  never  saw  it  again  until  one 
day  during  the  trial.  He,  however,  wrote 
to  Benson  about  it,  and  after  having  seen 
weekly  statements  of  certain  special  agents 
who  were  investigating  the  Schneider 
charges,  he  notified  Benson.  This  seems  to 
have  been  in  March,  1903.  Later,  in  Oo- 
tober  and  November,  1903,  he  also  wrote 
Benson  at  the  suggestion  of  detective  Bums. 

There  are  overt  acts  charged  subsequent 
to  the  disclosure  made  by  Schneider,  and 
it  is  contended  that  by  the  instruction  em- 
bodied in  the  seventh  assignment  of  error 
Schneider  was  continued  in  the  oonspinusy  ^ 
by  overt  acts  committed  after  his  disclosure  g 
to  the  agent  of  the  Land«Department  had* 
been  communicated  to  the  Commissioner  of 
the  General  Land  Office. 

The  instruction  to  which  this  effect  is 
attributed  is  as  follows: 

''Now  if  he  [Schneider]  had  stood  by 
that  and  had  gone  on  and  disclosed  all  he 
knew  about  the  matter,  and  said:  1  will 
have  nothing  more  to  do  with  this  matter/ 
nothing  that  could  have  been  done  by  the 
others  after  that  could  affect  him  at  all. 
He  would  have  been  out  of  it;  he  would 
have  repudiated  it.  As  bearing  on  the  ef- 
fect of  what  he  did  there,  if  jou  find  he  did 
it,  you  are  to  consider  what  he  did  after- 
wards. If,  after  having  made  this  disclos- 
ure as  far  as  he  did,  he  shut  his  mouth 
and  said:  'I  will  not  say  anything  more 
about  this  matter;  the  government  shall 
not  get  anything  more  not  of  me,'  that  is 
not  an  act  by  him  in  furtherance  of  the 
conspiracy,  but  it  is  a  piece  of  evidence  to 
be  considered  by  you  as  bearing  on   the 


t£x  parte  Black,  147  Fed.  832,  840,  and 
same  case  in  87  C.  C.  A.  383,  160  Fed.  431; 
Ware  v.  United  States,  12  L.ILA.(N.S.) 
1053,  84  C.  G.  A.  603,  154  Fed.  577,  12  Ann. 


Cas.  233;  United  States  v.  Eccles,  181  Fed. 
906;  United  States  ▼.  Greene,  115  Fed.  343, 
350;  Ochs  v.  People,  25  HI.  App.  379,  t.  o. 
124  HL  399,  16  N.  B.  662. 
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question  whether  he  WM  aequiescent, — 
what  his  attitude  of  mind  toward  the  eon- 
•piracy  was. 

"If  he  had  stood  on  his  disdoeure,  jou 
might  have  said:  'Well,  he  is  out  of  it 
from  now  on/ — but  in  connection  with  that 
you  are  to  consider  what  he  said  after- 
wards. If  you  find  that  he  closed  his 
mouth  and  refused  to  say  anything  more 
about  the  matter  and  kept  still  in  the  in- 
terest of  the  others,  you  would  have  a  right 
to  say  that  that  showed  that  he  was  still 
acquiescent  in  the  matter.  It  would  neu- 
tralize, if  you  choose  to  treat  it  so,  the  ef- 
fect of  his  former  declaration,  that  he  did 
know,  and  was  willing  to  disclose." 

The  instruction  does  not  sustain  the  con- 
tention based  upon  it.  The  court  submitted 
to  the  jury  the  effect  of  repudiation,  and 
whether  it  was  adhered  to,  as  evidence  of 
Schneider's  further  participation  in  the 
conspiracy  by  the  overt  acts  done  subse- 
quent to  the  date  of  his  disclosure.  Acts 
^  prior  to  that  time  are  within  the  principles 
I?  we  have  announced,  and  the  only  question 
•  under  tha^isstniction  is  whether  there  was 
an  acquiescence  which  embraced  the  later 
acts,  and  this,  we  think,  under  the  circum- 
stances, was  for  the  jury  to  determine. 

The  other  questions  in  the  ease  we  shall 
now  proceed  to  consider. 

It  is  contended  (ninth  assignment  of  er- 
ror) that  the  court  erred  in  sustaining  the 
demurrers  to  the  pleas  in  abatement  of 
Hyde  and  Schneider. 

The  defendants  demurred  to  the  indict- 
ment, which  was  overruled,  and  a  special 
appeal  was  allowed  to  the  court  of  appeals 
of  the  District  and  the  ruling  on  the  de- 
murrer affirmed. 

The  case  was  remanded  for  further  pro- 
ceedings and  the  mandate  was  filed  in  the 
supreme  court  of  the  District  April  26, 
1906.  Nearly  two  years  afterwards  (April 
1,  1908)  the  defendants  filed  pleas  in  abate- 
ment, alleging  irregularity  in  the  making 
up  of  the  list  of  jurors  from  which  the 
grand  jury  which  found  the  indictment  was 
•elected.  The  charge  was  that  the  commis- 
sion to  make  a  list  of  jurors  appointed  un- 
der S  108  of  the  District  Code  [31  Stat,  at 
li.  1222,  chap.  854]  placed  on  the  "list  the 
names  of  persons  many  of  which  were  se- 
lected not  by  themselves  or  by  any  of  them, 
but  by  some  other  person  or  persons  whose 
names  are"  to  the  defendant  unknown,  and 
that  on  the  16th  of  November,  1903,  the 
commissioners  met  in  the  District  of  Colum- 
bia and  then  and  there  made  an  order  by 
which  they  undertook  to  appoint  one  James 
A.  Harstock  secretary  of  said  commission, 
and  undertook  by  a  further  order  to  give 
him  the  right  of  access  to  the  jury  box 
provided  in  accordance  with  §  200  of  the 


Code,  and  that  he  took  the  box,  unaccom- 
panied by  any  other  person,  into  a  room  in 
the  City  Hall  and  there  opened  it  and  took 
out  of  it  all  of  the  pieces  of  paper  therein 
containing  the  names  of  the  jurors,  and 
from  day  to  day  during  several  tuccessive 
days  replaced  in  the  box  such  names  as 
he  deemed  fit,  and  thereupon  returned  iti« 
to  the  custody  of  the  clerk.  Th^* names  of? 
twenty-three  persons  were  drawn  from  the 
box  and  constituted  the  grand  jury  which 
found  the  indictment.  In  consequence  of 
this  it  was  averred  that  the  grand  jury 
was  not  a  legal  body. 

Demurrers  were  filed  and  sustained  to 
the  pleas,  and  to  support  the  ruling  of  the 
court  the  government  cites  Agnew  v.  United 
States,  165  U.  S.  36,  41  L.  ed.  624,  17  Sup. 
Ct.  Rep.  235.  The  defendants  contest  the 
application  of  the  case  on  two  grounds: 
(1)  that  under  the  District  Code  a  plea  in 
abatement  comes  properly  after  a  demurrer 
to  the  indictment  and  before  pleas  to  the 
matter  of  the  indictment,  such  as  not 
guilty  or  special  pleas;  and  (2)  that  wheth- 
er a  plea  is  seasonably  filed  cannot  be  resist* 
ed  by  demurrer,  but  only  by  a  motion  to 
strike  out. 

Both  propositions  may  be  formally  cor- 
rect, but  do  not  preclude  the  court  from 
itself  noticing  an  unreasonable  delay  or 
treating  the  demurrer  as  raising  that  ob- 
jection. And  by  concession  of  counsel  that 
is  what  the  court,  in  effect,  did.  Indeed, 
in  the  "points  and  authorities"  filed  with 
the  demurrer  it  is  urged  that  "the  said 
pleas  are  not  filed  within  a  reasonable 
time."  There  was  certainly  unreasonable 
delay.  It  is  said  in  the  Agnew  Case  that 
pleas  in  abatement  on  account  of  irregu- 
larities in  selecting  and  impaneling  a  grand 
jury,  which  did  not  relate  to  the  compe- 
tency of  individual  jurors,  must  be  pleaded 
with  strict  exactness,  and  that  a  defendant 
must  take  the  first  opportunity  in  his  power 
to  make  the  objection.  The  indictment  in 
I  that  case  was  returned  December  12,  1895; 
the  plea  in  abatement  was  filed  on  the  17th 
of  that  month.  It  was  held  to  have  been 
filed  too  late. 

In  the  case  at  bar  four  years  elapsed  be- 
tween the  finding  of  the  indictment  and  the 
filing  of  the  plea,  two  years  after  the  man- 
date of  the  court  of  appeals  sustaining  the 
action  of  the  trial  court  upon  the  demurrer 
and  after  a  bill  of  particulars  had  been  de- 
manded and  furnished.  The  delay  is  not 
attempted  to  be  explained. 
*It  is  extremely  doubtful  whether  the  pleas  ? 
were  not  defective  under  the  Agnew  Case. 
In  that  case  it  was  alleged  that  the  irregu- 
larities complained  of  tended  to  the  in* 
jury  and  prejudice  of  the  defendant,  no 
grounds,  however,  being  assigned  for  ttm 
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conclusion,  and  the  record  did  not  exhibit 
any.  In  the  case  at  bar  the  plea  is  not 
even  that  specific.  It  is  not  shown  that 
any  juror  was  disqualified,  nor  is  it  shown 
that  the  grand  jury  was  composed  of  jurors 
not  selected  by  the  commission.  It  is  al- 
leged, it  is  true,  the  names  which  had  been 
put  in  the  box  by  the  commissioners  had 
been  taken  out  by  Harstock,  and  that  he 
put  back  those  only  that  he  deemed  fit  and 
proper.  It  follows,  of  course,  from  this, 
that  had  all  of  the  original  names  been  in 
the  box,  the  gprand  jury  might  have  been 
differently  composed;  but  from  this  it  can- 
not be  inferred  that  injury  or  prejudice  re- 
sulted to  the  defendants. 

The  tenth  assignment  of  error  is  direct- 
ed against  the  instruction  of  the  court  that 
the  jury  might  convict  any  one  of  the  de- 
fendants alone,  including  Uyde.  In  explar 
nation  of  the  instruction  the  court  said  to 
the  jury  that  as  to  each  defendant  evidence 
was  admitted  which  was  not  admitted 
against  the  others,  and  instanced  as  an  ex- 
ample an  alleged  confession  of  Schneider, 
which,  the  court  said,  was  admitted  against 
him  only.  'TThe  same  would  be  true,"  the 
court  said,  "as  to  Dimond,  as  to  whom  a 
great  deal  of  evidence  was  admitted  that 
was  not  received  against  the  other  defend- 
ants." And  further:  "So  that  it  is  true, 
as  I  stated  in  a  proposition  for  the  bene- 
fit of  counsel,  that  there  may  be  a  ver- 
dict against  any  one  of  the  defendants, 
whether  one  or  more,  as  to  whom  the  evi- 
dence submitted  and  received  against  him 
or  them  proves  that  he  or  they  conspired 
as  charged,  provided  any  overt  act  is  also 
proved." 
^  If  there  is  confusion  in  the  instruction  it 
gis  easily  resolved.  It  is  clear,  when  read 
•  in  connection  with  other^instructions,  that 
the  court  distinguished  the  purpose  and  ef- 
fect of  particular  testimony,  and  did  not 
mean  to  say  that  there  could  be  a  con- 
spiracy by  one  defendant  alone.  So  re- 
garding it,  we  pass  to  the  consideration  of 
the  objection  urged  against  it. 

It  is  insisted  that  it  is  not  competent  in 
any  case  where  two  or  more  persons  are 
charged  with  conspiracy,  and  all  are  on 
trial,  to  find  a  verdict  against  one  of  them 
only,  in  any  aspect  of  the  evidence;  and, 
further,  that  as  to  the  defendant  Hyde  there 
is  no  evidence  in  the  case  which  justified 
a  verdict  against  him  alone,  even  if  the 
principle  announced  by  the  court  is,  in  the 
abstract,  correct. 

The  immediate  answer  is  that  there  was 
not  a  verdict  against  one  defendant,  and 
besides,  the  argument  of  counsel  is  some- 
what minute,  and  its  criticism  is  based 
on  a  partial  view  of  the  instructions  and 
of  the  evidence,  which,  we  think,  preclude 


the  inferences  which  are  deduced  from  the 
instructions. 

The  court's  charge  was  necessarily  very 
long  and  comprehensive,  and  a  reproduction 
of  it  is  not  convenient,  but  certain  of  its 
general  propositions  may  be  stated.  "Each 
count  of  the  indictment,"  it  WM  said* 
"charges  the  same  conspiracy,  and,  in  ad- 
dition thereto,  one  or  more  overt  acts  al- 
leged to  have  been  done  in  pursuance  of  it. 
So  that,  stated  in  one  way,  these  counts 
subsequent  to  the  first  count  contain  noth- 
ing new  except  the  overt  acts;  and  when 
you  take  those  up  one  by  one,  the  question 
is,  if  you  have  found  the  conspiracy  in  the 
first  place,  whether  the  overt  acts  charged 
were  committed.  If  you  do  not  find  the 
conspiracy^  of  course  the  overt  acts  can- 
not be  found." 

The  court  emphasized  the  necessity  of 
the  proof  of  the  conspiracy,  and  stated  that 
by  it  the  overt  acts  were  to  be  judged,  say- 
ing: "An  overt  act  must  be  one  in  pur- 
suance of  the  conspiracy  and  one  in  fur- 
therance of  it;"  and  whether  a  certain  act 
was  in  pursuance  of  it  might  depend  entire-  ^ 
ly  upon  what  the  conspiracy  was.  J? 

•  '^e  first  question  is,"  the  court  charged,  • 
"Did  the  defendants  conspire  at  allt  The 
second  question  is  whether  they  conspired 
to  accomplish  the  end  alleged.  The  third 
question  is  whether  they  conspired  to  ao- 
complish  that  end  by  the  fraudulent  means 
alleged,  so  far  as  the  indictment  in  that  re- 
spect is  necessary  to  be  proved,  referring  to 
what  has  been  already  stated  in  that  re- 
gard. The  fourth  question  is,  under  each 
count,  whether  the  overt  act  therein  men- 
tioned has  been  proved. 

"Two  other  important  questions  must  be 
determined  in  connection  with  the  forego- 
ing: One  relating  to  the  place,  the  other 
to  the  time.  The  conspiracy  must  have  ex- 
isted in  the  District  of  Columbia,  and  it 
must  have  existed  and  some  overt  act  in 
pursuance  of  it  must  have  been  committed 
within  three  years  next  before  the  filling  of 
the  indictment." 

And,  assuming  that  the  conspiracy  was 
established  and  overt  acts  in  furtherance  of 
it  shown  in  the  District  of  Columbia,  the 
court  explained,  "the  conspiracy  is  here  [the 
District  of  Columbia]  just  as  truly  as  if  the 
defendants  were  all  here  in  person,  doing 
those  things  with  the  common  mind  and 
purpose  which  contemplated  them.  In  such 
circumstances  the  defendants  would  be  con- 
spiring together  in  the  doing  of  each  act 
because  each  act  would  have  reference  to  the 
conspiracy.  It  would  not  be  necessary  that 
they  should  put  their  heads  together  and 
go  over  the  terms  of  the  conspiracy  every 
time  an  act  was  done  in  furtherance  of  it. 
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It  would  be  enough  if  the  act  was  an  ex- 
pression of  tlieir  common  understanding." 

The  court  instructed  the  jury  further  as 
follows : 

"Now,  it  has  been  suggested  that  if  these 
men  were  guilty,  there  were  others  just 
as  guilty.  That  does  not  make  any  differ- 
ence. The  indictment  itself,  in  one  clause 
of  it  which  I  did  not  read  to  you,  charges 
that  these  defendants  conspired  with  each 
I.  other  and  with  other  persons  to  the  grand 
^  jury  unknown.  But  that  does  not  make 
•  any^^fference.  If  there  are  other  persons 
who  might  have  been  prosecuted,  and  would 
have  been  liable,  and  they  are  not  prose- 
cuted, that  is  no  concern  of  yours.  You 
are  only  to  consider  the  question  of  wheth- 
er these  defendants  conspired  in  the  way 
alleged,  and  whether  the  overt  act  was  com- 
mitted." 

And  the  court  charged  the  jury  that 
gome  of  the  defendants  could  be  convicted 
on  one  count  and  some  on  another  count; 
that  there  was  "practically  one  charge,  al- 
though in  so  many  counts.  It  is  one  con- 
spiracy with  allegations  of  different  acts 
done  in  pursuance  of  it.  .  .  .  But  you 
cannot  split  the  matter  up." 

We  think,  therefore,  that  the  instruction 
excepted  to  was  in  the  interest  of  the  de- 
fendants, not  to  their  prejudice.  It  ex- 
cluded from  consideration  as  to  each  of 
them  testimony  which  might  possibly  have 
no  relation  to  him.  It  is  true  that  the  jury 
convicted  Hyde  and  Schneider  and  acquitted 
Benson  and  Dimond.  But,  as  said  by  the 
government,  "This  does  not  signify  that 
the  evidence  against  Hyde  and  Schneider 
was  of  a  different  offense  than  that  charged, 
but  only  that  the  proof  against  them  was 
more  conclusive  than  that  against  Benson 
and  Dimond." 

It  is  not  necessary  to  review  the  cases 
cited  by  the  defendants,  holding  that  con- 
spiracy is  the  crime  of  at  least  two  per- 
sons, and  that  where  all  but  one  are  ac- 
quitted there  can  be  no  legal  conviction  as 
to  him,  the  acquittal  of  the  others  being 
tantamount  to  the  finding  of  no  conspiracy. 
All  but  one  were  not  acquitted. 

The  next  assignment  of  defendants  is 
that  the  court  erred  in  allowing  the  Dis- 
trict attorney,  on  the  direct  examination  of 
witnesses  for  the  government,  to  examine 
them  as  to  previous  statements  made  by 
them  to  certain  representatives  of  the  gov- 
ernment, and  in  permitting  comment  upon 
QQ  such  statements  as  tended  to  show  their 
{;  truth. 

•  *Thi8  assignment  is  directed  particularly 
against  the  examination  of  three  witnesses, 
—William  E.  Valk,  S.  J.  Holsinger,  and 
Tillie  A.  Fleischauer.  These  witnesses,  not 
fem«*nbering  certain   matters,  were   asked 


about  conversations  with  him  or  of  writ- 
ten statement  made  by  the  witnesses  ex- 
amined, for  the  purpose  of  refreshing  their 
memory.  This  was  the  purpose  declared  at 
the  time  and  was  the  ground  of  the  ruling 
of  the  court.  Objection  was  made,  how- 
ever, and  it  was  urged  and  is  now  urged 
here,  that  this  could  not  be  done  unless 
upon  the  ground  of  surprise  and  for  the 
purpose  of  discrediting  the  witnesses.  In 
support  of  the  objection,  §  1073a  of  the 
District  Code  is  cited  in  regard  to  the  man- 
ner and  extent  of  contradicting  witnesses 
by  proof  of  former  statements.  The  court, 
however,  permitted  the  examination  solely 
as  a  means  of  refreshing  the  memory  of 
the  witness,  and  they,  besides,  admitted  the 
truth  of  what  was  stated.  We  see  no  error 
in  the  ruling.  Indeed,  it  may  be  said  that 
as  to  two  of  the  witnesses,  their  statements 
related  to  Benson  alone,  and  by  his  aiy 
quittal,  if  the  ruling  was  error,  it  became 
unimportant. 

The  next  contention,  constituting  the 
twelfth  assignment  of  error,  is  as  to  the 
refusal  of  the  court  to  permit  the  defend- 
ants to  prove  that  certain  letters  addressed 
to  John  P.  Jones  never  reached  the  Dead 
Letter  Office.  This  testimony,  it  is  insisted, 
became  significant  and  important  to  the  de- 
fendants from  the  fact  that  the  District  at* 
torney  had  asked  Schneider  if  he  (Sehnei* 
der)  had  not  gone  under  the  name  of  John 
P.  Jones  at  the  poetoffice  while  in  Mexico 
at  a  place  called  Allamos.  On  redirect  ex- 
amination he  explained  the  reason  to  have 
been  that  he  had  suspected  the  postmaster 
at  Tucson,  that  letters  which  had  been  writ* 
ten  to  him  had  not  reached  him,  and  that  at 
the  time  mentioned  his  wife,  who  was  at 
Tucson,  addressed  him  as  John  P.  Jones, 
but  that  nobody  else  had.  He  further  tes-  ^ 
tified  that  the  letters  he  referred  to  wereg 
•'right  on  the  desk^  (the  desk  in  the  court  • 
room),  "in  the  possession  of  the  govern- 
ment" Upon  the  demand  of  counsel,  the 
District  attorney  produced  the  letters. 
Thereupon  counsel  questioned  Schneider  as 
to  the  letters  which  were  addressed  to  John 
P.  Jones  at  Fuerte,  Mexico,  postmarked 
Tucson,  Arizona.  The  District  attorney 
then  asked  counsel  for  defendants  if  he  de- 
sired "to  offer  the  envelops  in  evidence,"  to 
which  the  answer  was  made:  "No;  I  don't 
care  to  offer  anything  further  in  connection 
with  that  transaction,  at  present."  The 
District  attorney  then  offered  them.  Ob- 
jection was  made,  but  was  subsequently 
withdrawn,  the  court  saying,  upon  the  wit- 
ness stating  that  the  address  upon  them 
was  in  his  wife's  handwriting,  "They  [the 
letters]  are  addressed  to  him  in  the  name 
of  John  P.  Jones.  The  envelops  may  be 
received,  if  it  is  so  agreed,  for  the  purpose 
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of  Bhowing  the  postmarks,  etc  This  I  sup- 
pose to  be  in  corroboration  of  the  state- 
ments of  the  witness  as  to  why  he  changed 
his  name." 

The  District  attorney  was  then  called  as 
a  witness  by  counsel  for  the  defendants  and 
testified  that  he  had  not  seen  the  letters 
''until  one  day  in  court  here,"  and  that 
when  reference  was  made  to  them  "they 
were  produced"  to  him  "by  Mr.  Pugh." 
The  latter,  being  called,  said  that  they  came 
into  his  "possession  in  an  envelop  taken 
from  Secretary  Hitchcock's  safe  some  time 
after  Mr.  Burns  withdrew  from  the  case, 
or  some  time  after  he  severed  his  govern^ 
ment  connection  with  it."  Bums,  he  test!* 
fled,  was  in  San  Francisco. 

Dalzell  was  subsequently  called  as  a  wit* 
ness  to  testify,  as  has  been  stated,  and  it 
was  said  by  counsel  for  defendants,  address- 
ing the  court,  that  the  government  had 
brought  out  that  Schneider  had  gone  under 
an  assumed  name,  and  that  the  evidence 
tended  to  show  that  the  "reason  for  that, 
o  or  one  reason  for  it,  was  that  his  mail  was 
S  being  tampered  with;"  "but  it  leaves  room 
*  for  the*fDvemment  to  contend  that  those 
letters  have  been  to  the  Dead  Letter  Office, 
and  have  been  opened  there^  and  might  have 
gotten  in  the  possession  of  the  Secretary  of 
the  Interior,  or  Mr.  Bums  honestly.  We 
offer  to  call  this  witness  [Dalzell]  for  the 
purpose  of  closing  that  gap,  and  showing 
that  necessarily  somebody  must  have  been 
committing  a  greater  crime  than  is  charged 
against  any  of  these  defendants,  in  robbing 
the  mail."  The  District  attorney  in  effect 
disclaimed  the  purpose  which  was  attributed 
to  him,  and  necessarily  there  was  no  gap 
to  be  closed,  nor  is  it  shown  that  any  pur- 
pose was  subsequently  attempted  which  the 
testimony  would  have  precluded. 

The  possibility  suggested  by  the  testi- 
mony is  not  attempted  to  be  justified  by 
the  government,  and  gives  a  painful  sur^ 
prise,  but  we  cannot  see  how  proof  of  "a 
greater  crime  ...  in  robbing  the  mails" 
was  relevant  to  a  decision  of  the  charge 
then  under  consideration. 

The  thirteenth  assignment  of  error  is  di- 
rected against  an  instruction  of  the  court 
which  opposed  the  contention  of  defendants 
that  "the  titles  obtained  from  the  states 
were  perfectly  and  absolutely  valid  as  to 
ail  persons  and  at  all  times,  except  as  to 
the  particular  state  which  had  given  the 
title  and  which  alone  could  assail  it."  The 
question  involved  in  the  contention  is  set- 
tled by  the  decision  of  the  case  when  it  was 
here  on  the  proceedings  in  habeas  corpus 
(199  U.  8.  62,  82  and  83,  60  L  ed.  90,  96, 
97,  25  Sup.  Ct  Bep.  760). 

The  fourteenth  assignment  of  error  is  that 
the  court  emd  in  refusing  to  instruet  the* 


jury  that  want  of  personal  knowledge  of 
the  character  of  the  land  applied  for,  or 
that  it  was  not  adversely  occupied,  did  not 
make  the  application  void.  It  is  contended 
that  if  the  applicant  believed  the  state- 
ments were  true,  the  application  was  neither 
false  nor  fraudulent. 

We  answer  the  contention  as  the  court 
of  appeals  did, — ^"the  question  is  immaterial^ 
because   the  applications   were   fraudulent^ 
by  reason  of  the  agreement  for  transfer,"—  Jg 
^that  is,  the  applicants  were  not  buying  for  • 
themselves,  but  for  Hyde.    We  need  not  in- 
quire  whether   the   statutes   required   the 
affidavits  to  be  made  on  personal  knowledge. 

Objection  is  made  in  other  assignments 
of  error  to  the  comments  of  the  court  "that 
written  evidence,  letters,  for  instance,  writ- 
ten by  parties  at  the  time,  are  entitled  to 
peculiar  consideration  as  evidence."  And 
to  the  further  comment  as  to  certain 
anonymous  letters  attributed  to  Dimond, 
the  court  saying  to  the  jury  that  they 
would  have  to  consider  whether  he  wrote 
them,  and  added  the  following:  "That  has 
been  treated  in  the  argument  as  a  very 
important  question,  and  justly  so.  You, 
cannot  fail  to  see  the  importance  of  that 
question.  There  are  some  of  the  letters 
that  were  typewritten,  and  there  is  one 
printed  with  a  pen." 

Any  evidence  affecting  a  particular  de- 
fendant is  important  to  him  when  on  triaL 
It  ceases  to  be  so  in  a  tribunal  of  review 
if  he  was  acquitted,  as  Dimond  was,  and 
may  be  dismissed  from  further  considera- 
tion. And  we  see  no  error  in  the  com- 
ments of  the  court  on  the  consideration 
to  be  given  to  written  evidence.  It  was 
but  the  declaration  of  an  abstract  proposi- 
tion. It  was  not  an  attempt  to  enforce 
some  particular  part  of  the  testimony  and 
to  take  from  the  jury  their  province  of 
considering  it  all  or  weighing  the  respec- 
tive parts.  This  is  shown  by  the  charge 
of  the  court,  considered  in  its  entirety. 

In  the  seventeenth  assignment  of  error 
defendants  complain  that  they  were  not  al- 
lowed to  show  by  an  examination  of  the 
jurors  that  the  "verdict  was  the  result  of 
a  bargain,  and  was  brought  about  by  what, 
under  the  circumstances,  amounted  to 
coercion  by  the  court." 

The  record  shows  the  following: 

"Monday,  June  22,  1908,  at  11:30  ▲.  ic., 
the  jury  returned  to  the  court  room  and 
the  foreman  announced  that  they  were  un- 
able  to   agree.     The   court   thereupon   in-  ^ 
strueted  the  jury  to  retire  for  further  de*  g 
liberation,  ana*make  another  effort  to  agree  • 
upon   a  verdict,   charging  them,   however, 
that  should  they  render  a  verdict,  it  must 
be  one  to  which  they  all  freely  agreed;  that  . 
the  law  would  not  recognize  a  coerced  ver^ 
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diet  or  one  which  was  not  the  free  ex- 
pression of  the  Tiews  and  opinions  of  the 
jurymen,  and  that  if,  after  another  con- 
scientious effort,  the  jury  still  fail  to  agree, 
they  should  return  to  the  court  and  so 
state.  That  it  was  not  the  purpose  of  the 
court  to  unduly  prolong  their  deliberations, 
and  that  if  they  could  not  conscientiously 
and  freely  agree  upon  a  Terdict,  they  would 
be  discharged." 

At  ten  minutes  before  3  o'clock  they 
were  brought  into  court  and  again  declared 
that  they  were  unable  to  agree,  and  the 
eourt  instructed  them  further,  after  eon- 
sultation  with  counsel  for  the  government 
and  defendants,  and  to  which  no  exception 
was  made,  suggesting  a  consideration  of 
the  possibility  of  the  guilt  of  some  of  the 
defendants  and  not  of  others.  The  jury, 
shortly  after  they  went  out,  announced  their 
agreement,  finding  a  verdict  against  Hyde 
and  Schneider  of  being  guilty  ''in  manner 
and  form  as  charged,"  and  Benson  and 
Dimond  not  guilty. 

On  motion  of  counsel  the  jury  was  polled 
as  to  Hyde  and  Schneider,  respectively,  and 
they  answered  guilty  on  certain  counts  and 
not  guilty  on  the  29th  and  33d  counts. 

The  supposed  misconduct  of  the  jury  was 
made  a  ground  of  new  trial.  Certain  sup- 
porting affidavits  were  made  by  counsel  up- 
on information.  Counsel  respectively  averred 
that  they  believed  the  information  given 
them  to  be  true,  and  that  it  was  received 
partly  from  one  of  the  jurors  and  partly 
from  a  person  who  had  conferences  with 
another;  and  that  two  of  the  jurors  were 
requested  to  make  affidavit,  but,  under  the 
advice  of  their  counsel,  they  declined  unless 
required  by  the  court. 
^  The  motion  for  a  new  trial  set  forth  that 
JO  the  verdict  was  the  result  of  an  agreement 
•  between  certain  of  the«)urors  who  believed 
all  of  the  defendants  should  be  convicted 
and  certain  jurors  who  believed  that  all  of 
the  defendants  should  be  acquitted,  by 
which  agreement  the  acquittal  of  Benson 
was  exchanged  for  the  conviction  of  Hyde, 
and  the  conviction  of  Schneider  for  the  ac- 
quittal of  Dimond.  And  this  was  brought 
about,  it  is  contended  and  argued,  as  the 
result  of  what,  "under  the  circumstances, 
amounted  to  coercion  by  the  court." 

There  is  nothing  in  the  record  to  justify 
the  contention.  It  is  true  the  trial  was  a 
long  one  and  that  the  jury  were  not  al- 
lowed to  separate.  Neither  fact  is  unusual 
in  criminal  trials;  the  first  is  often  neces- 
sary, the  second  often  expedient,  and  con- 
tributes to  an  impartial  judgment  for  and 
against  defendants.  It  is  true  that  the 
Jury  was  in  consultation  for  three  days 
and  nights  without  agreement,  but  the  case 


was  unusual  in  its  issues  and  evidence  and 
the  detailed  attention  that  was  required. 

It  well  might  be  that  jurors  should  not 
see  the  exact  bearing  of  the  evidence  as 
it  affected  particular  defendants  until  the 
final  instructions  of  the  court,  which  we 
have  set  out  and  about  which  counsel  were 
consulted.  The  court  took  care  to  say  to 
the  jury  that  the  law  would  not  recognize 
a  coerced  verdict,  and  that  it  was  not  the 
court's  intention  to  unduly  prolong  their 
deliberations,  and  if,  after  another  effort, 
"they  could  not  conscientiously  and  freely 
agree  upon  a  verdict,  they  would  be  dis- 
charged." It  is  hard  to  believe  that  with 
that  admonition  yet  in  their  ears  they  bar- 
tered their  convictions,  with  that  promise 
expressly  made  to  them,  they  were  coerced 
by  a  threat  of  confinement  to  acquit  those 
who  they  were  convinced  were  guilty,  or 
convict  those  who  they  were  convinced  were 
innocent. 

But,  even  conceiving  such  possibility,  we 
think  the  court  rightly  ruled.    It  was  with- 
in the  issues  of  the  case  to  convict  some 
of  the  defendants  and  acquit  others,  and  ^ 
we  think  the  rule  expressed  in  Wright  t.  JJ 
Illinois  ft  M>*Teleg.  Co.  20  Iowa,  105,  and  * 
Gottleib  Bros.  v.  Jasper,  27  Kan.  770,  should 
apply,  that  the  testimony  ot  jurors  should 
not  be  received  to  show  matters  which  ea- 
sentially  inhere  in  the  verdict  itself  and 
necessarily  depend  upon  the  testimony  of 
the  jurors,  and  can  receive  no  corroboratioo. 

Judgment  affirmed. 

Mr.  Justice  Holmes,  dissenting: 
This  is  an  indictment  under  Rev.  BUX 
§  5440,  amended,  act  of  May  17,  1879,  chap. 
8,  21  Stat,  at  L.  4,  U.  8.  Comp.  Stat.  1901, 
p.  3676,  for  a  conspiracy  to  defraud  the 
United  States.  The  petitioners  were  tried 
and  convicted  in  the  District  of  Columbia, 
the  conviction  was  affirmed  by  the  court  of 
appeals  (35  App.  D.  C.  451),  and  there- 
upon a  writ  of  certiorari  was  granted  by 
this  court.  The  scheme  was  to  obtain  by 
fraudulent  devices  from  the  states  of  Cali- 
fornia and  Oregon  school  lands  lying  with- 
in forest  reserves,  to  exchange  them  for 
public  lands  of  the  United  States  open  to 
selection,  and  then  to  sell  the  lands  so  ob- 
tained. Hyde  and  Schneider  were  In  Cali- 
fornia and  never  were  actually  in. the  Dis- 
trict in  aid  of  the  conspiracy,  but  overt 
acts  are  alleged  to  have  been  done  there 
to  effect  the  objects  in  view.  Most  of  these 
acts  are  innocent,  taken  by  themselves,  con- 
sisting mainly  oif  the  entry  of  appearance 
by  Hyde's  lawyer  in  the  matter  of  different 
selections,  the  filing  of  papers  concerning 
them,  and  letters  urging  speed.  Hyde  is 
alleged  to  have  caused  some  documents  af- 
fecting the  same  to  be  transmitted  fron 
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California  to  the  CommiBsioner  at  Wash- 
ington, and  in  the  last  six  counts  payments 
to  employees  in  the  Land  Office  are  alleged 
to  have  been  made  with  corrupt  purpose  and 
in  aid  of  the  plan  by  a  person  who  was 
^  included  in  the  indictment  as  a  conspirator, 
OD  but  whom  the  jury  did  not  convict. 

•  *  The  court  instructed  the  jury  that  if  the 
defendants  agreed  to  accomplish  their  pur- 
pose by  having  any  of  the  alleged  overt  acts 
done  in  the  District  of  Columbia,  and  any 
of  those  acts  were  done  there,  the  con- 
spiracy was  in  the  District,  whether  the 
defendants  were  there  or  not.  The  defend* 
ants  excepted  to  this  instruction,  as  well 
as  to  many  others. 

I  have  said  enough  to  show  that  there 
was  more  than  one  question  in  the  case,  but 
as  the  first  and  also  the  most  important 
one  is  whether  the  court  had  jurisdiction  of 
the  alleged  offense,  I  shall  confine  myself 
to  that. 

The  conspiracy  was  continuous  in  its 
nature  and  is  averred  to  have  been  so. 
United  States  v.  Eissel,  218  U.  S.  601,  54 
Jx  ed.  1168,  31  Sup.  Ct.  Rep.  124.  There- 
fore, wherever  it  was  formed,  it  might  have 
been  continued  in  the  District  of  Colum- 
bia, as,  for  instance,  if  the  conspirators 
had  met  there  for  the  purposes  of  their 
scheme.  Moreover,  in  order  to  narrow  the 
question,  I  will  assume  that,  so  far  as  the 
statute  of  limitations  is  concerned,  an  overt 
act  done  anywhere  with  the  express  or  im- 
plied consent  of  conspirators  would  show 
the  conspiracy  to  be  continuing  between  the 
parties  so  consenting,  and  leave  them  open 
to  prosecution  for  three  years  from  that 
date.  But  it  does  not  follow  that  an  overt 
act  draws  the  conspiracy  to  wherever  such 
overt  act  may  be  done,  and  whether  it  does 
so  or  not  is  the  question  before  us  now. 

In  order  to  answer  this  question  it  is 
not  enough  to  say  that  as  the  overt  act 
was  one  that  was  contemplated  by  the  con- 
spirators, it  is  treated  as  the  act  of  them 
all,  and  that  this  is  equivalent  to  saying 
that  they  were  constructively  present.  That 
would  be  passing  a  dido  secundum  quid  ad 
dioium  Hmplioiter,  They  are  chargeable 
there  for  the  act,  but  it  does  not  follow 
that  they  were  there  to  other  intents.  They 
are  shown  not  to  have  been  by  the  fact  that 
they  could  not  be  treated  as  fugitives  from 
Justice  even  in  respect  of  that  very  act, 
when  and  although  that  act  was  itself  a 
^  crime.  Hyatt  v.  New  York,  188  U.  S.  691, 
«  712,  47  L.  ed.  657,  661,  23  Sup.  Ct.  Rep. 

•  456,  12  Am.  Crim.  Rep.  317.  •  To  speak  of 
constructive  presence  is  to  use  the  lan- 
guage of  fiction,  and  so  to  hinder  precise 
analysis.  When  a  man  is  said  to  be  con- 
structively present  where  the  consequences 
of  an  act  done  elsewhere  are  felt,   it  is 


meant  that  for  some  special  purpose  he  will 
be  treated  as  he  would  have  been  treated 
if  he  had  been  present,  although  he  was  not. 
For  instance,  if  a  man,  acting  in  one  state» 
sets  forces  in  motion  that  kill  a  man  in 
another,  or  produces  or  induces  some  con- 
sequence in  that  other  that  it  regards  as 
very  hurtful  and  wishes  to  prevent,  the 
latter  state  is  very  likely  to  say  that,  if  it 
can  catch  him,  it  will  punish  him,  although 
he  was  not  subject  to  its  laws  when  he  did 
the  act.  Strassheim  v.  Daily,  221  U.  S. 
280,  285,  55  L.  ed.  735,  738,  31  Sup.  Ct. 
Rep.  558.  But  as  states  usually  confine 
their  threats  to  those  within  the  jurisdic* 
tion  at  the  time  of  the  act  (American  Ba- 
nana Co.  V.  United  Fruit  Co.  213  U.  S.  347^ 
356,  53  L.  ed.  826,  832,  29  Sup.  Ct.  Repw 
511,  16  Ann.  Cas.  1047),  the  symmetry  of 
general  theory  is  preserved  by  saying  that 
the  offender  was  constructively  present  in 
the  case  supposed  (Burton  v.  United  States, 
202  U.  S.  344,  389,  50  L.  ed.  1057,  1074,  26 
Sup.  Ct.  Rep.  688,  6  Ann.  Cas.  362).  We 
must  not  forget  facts,  however.  He  was 
not  present  in  fact,  and  in  theory  of  law  he 
was  present  only  so  far  as  to  be  charged 
with  the  act. 

Obviously  the  use  of  this  fiction  or  form 
of  words  must  not  be  pushed  to  such  a 
point  in  the  administration  of  the  national 
law  as  to  transgress  the  requirement  of  the 
Constitution  that  the  trial  of  crimes  shall 
be  held  in  the  state  and  district  where 
the  crimes  shall  have  been  committed. 
Art.  3,  §  2,  d.  3.  Amendments,  art.  6. 
With  the  country  extending  from  ocean  to 
ocean,  this  requiremient  is  even  more  im- 
portant now  than  it  was  a  hundred  years 
ago,  and  must  be  enforced  in  letter  and 
spirit  if  we  are  to  make  impossible  hard- 
ships amounting  to  grevious  wrongs.  In 
the  case  of  conspiracy  the  danger  is  con- 
spicuously brought  out.  Every  overt  act 
done  in  aid  of  it,  of  course,  is  attributed 
to  the  conspirators;  and  if  that  means  ^ 
that  the  conspiracy  is  present  as  such  oo 
wherever  any  ••vert  act  is  done,  it  might  • 
be  at  the  choice  of  the  government  to  prose- 
cute in  any  one  of  twenty  states  in  none 
of  which  the  conspirators  had  been.  And 
as  wherever  two  or  more  have  united  for 
the  commission  of  a  crime  there  is  a  con* 
spiracy,  the  opening  to  oppression  thui 
made  is  very  wide  indeed.  It  is  even 
wider  if  success  should  be  held  not  to 
merge  the  conspiracy  in  the  crime  intended 
and  achieved.  I  think  it  unnecessary  to 
dwell  on  oppressions  that  I  believe  have 
been  practised,  or  on  the  constitutional 
history  impressively  adduced  by  Mr. 
Worthington  to  show  that  this  is  one  el 
the  wrongs  that  ear  forefathers  meant  to 
prevenl 


810 


82  SUPREME  COURT  REPORTER. 


Oct.  Term, 


No  distinction  can  be  taken  based  on 
the  gravity  of  the  overt  act,  or  the  fact 
that  it  was  contemplated,  or  that  it  is 
important  for  the  accomplishment  of  the 
substantive  evil  that  the  conspiracy  aims 
to  bring  about  and  the  law  seeks  to  pre- 
vent. That  would  be  carrying  over  the 
law  of  attempts  to  where  it  does  not  be- 
long. Although  both  are  adjective  crimes, 
a  conspiracy  is  not  an  attempt,  even  under 
Rev.  Stat.  §  5440,  U.  S.  Comp.  Stat.  1901, 
p.  3676,  which  requires  an  overt  act.  When 
I  first  read  that  section  I  thought  that  it 
was  an  indefinite  enlargement  of  the  law 
of  attempts.  But  reflection  and  the  de- 
cisions both  convinced  me  that  I  was 
wrong.  The  statute  simply  did  away  with 
a  doubt  as  to  the  requirements  of  the  com- 
mon law.  Rex  v.  Spragg,  2  Burr.  993,  909. 
Roscoe,  Grim.  Ev.  6th  ed.  881,  382.  An 
attempt,  in  the  strictest  sense,  is  an  act 
expected  to  bring  about  a  substantive 
wrong  by  the  forces  of  nature.  With  it  is 
elassed  the  kindred  offense  where  the  act 
and  the  natural  conditions  present  or  sup- 
posed to  be  present  are  not  enough  to  do 
the  harm  without  a  further  act,  but  where 
it  is  so  near  to  the  result  that,  if  coupled 
with  an  intent  to  produce  that  result,  the 
danger  is  very  great.  Swift  k  Go.  v. 
United  SUtes,  196  U.  6.  376,  396,  49  L.  ed. 
SI  8,  524,  25  Sup.  Ct.  Rep.  276.  But  com- 
go  bination,  intention,  and  overt  act  may  all 
JJ  be  present  without  amounting  to  a  crim- 
*  inal  attempt, — as  if  all  that  •were  done 
should  be  an  agreement  to  murder  a  man 
60  miles  away,  and  the  purchase  of  a  pis- 
tol for  the  purpose.  There  must  be  dan- 
gerous proximity  to  success.  But  when 
that  exists  the  overt  act  is  the  essence 
of  the  offense.  On  the  other  hand,  the 
essence  of  the  conspiracy  is  being  com- 
bined for  an  unlawful  purpose;  and  if  an 
overt  act  is  required,  it  does  not  matter 
how  remote  the  act  may  be  from  accom- 
plishing the  purpose,  if  done  to  effect  it; 
that  is,  I  suppose,  in  furtherance  of  it  in 
any  degree.  In  this  case  the  statute  treats 
the  conspiracy  as  the  crime  and  the  indict- 
ment follows  the  statute. 

The  cases  in  this  court  have  agreed  that 
the  statute  has  not  made  the  overt  act  a 
part  of  the  crime,  which  still  remains  the 
conspiracy  alone.  By  the  same  reasoning 
the  overt  act  gives  no  ground  for  the 
application  of  Rev.  8tat  §  731,  U.  S. 
Comp.  Stat.  1901,  p.  585,  creating  a  double 
jurisdiction  when  an  offense  against  the 
United  States  is  begun  in  one  district  and 
completed  in  another.  The  act  is  no  part 
•f  tiie  conspiracy,  even  if  it  is  an  element 
in  some  other  erime,  aa  is  stated  in  so 
■uuiy  words  in  Hyde  t«  Shine,  199  U.  8. 


62,  76,  50  L.  ed.  90,  94,  25  Sup.  Ct.  Rep. 
760,  quoting  the  well-known  statement  in 
United  States  v.  Britton,  108  U.  S.  199» 
204,  27  L.  ed.  698,  700,  2  Sup.  Ct.  Rep. 
631,  that  the  statutory  requirement  mere- 
ly affords  a  locu$  penitentuB,  Delay  v. 
United  States,  152  U.  S.  539,  547,  38  L.  ed. 
545,  548,  14  Sup.  Ct.  Rep.  680,  9  Am. 
Crim.  Rep.  161.  See  also  United  States 
V.  Hirsch,  100  U.  S.  33,  25  L.  ed.  539; 
Pettibone  v.  United  States,  148  U.  S.  197, 
202,  37  L.  ed.  419,  422,  13  Sup.  Ct.  Rep. 
542;  Bannon  v.  United  States,  156  U.  S. 
464,  469,  39  h,  ed.  494,  496,  15  Sup.  Ct 
Rep.  467,  9  Am.  Crim.  Rep.  338.  The 
overt  act  is  simply  evidence  that  the  con- 
spiracy has  passed  beyond  words  and  is 
on  foot  when  the  act  is  done.  As  a  test 
of  actuality  it  is  made  a  condition  to  pun- 
ishment, but  it  is  no  more  a  part  of  tha 
crime  than  it  was  at  common  law,  where 
it  was  customary  to  allege  such  an  act; 
or  than  is  the  fact  that  the  statute  of 
limitations  has  not  run. 

I  can  think  of  no  other  ease  in  which 
it  would  be  argued  that  an  act  constitute 
ing  no  part  of  the  erime  charged  draws 
jurisdiction  to  the  place  where  it  is  done.  ^ 
Even  when  the  act  is  the  substance  of  a  ^ 
felony,  the  history  of  tha*law  shows  that  * 
the  courts  only  slowly  and  with  hesitation 
came  to  the  admission  that  a  man,  al* 
though  within  the  jurisdiction,  could  be  a 
principal  when  ha  w«a  not  present  at  the 
accomplishment  of  the  erime.  Y.  B.  7 
Hen.  Vn.,  18  pi.  10.  The  distinction  be- 
tween principal  and  accessory  before  the 
fact  is  a  late  surviving  expression  of  the 
doubt.  4  Bl.  Com.  36,  37.  When  the  ae- 
cessory  is  in  a  different  jurisdiction,  it  has 
been  held  that  he  eould  not  be  convicted 
as  such  in  the  place  of  the  erime,  even  in 
modem  cases.  State  v.  Moore,  26  N.  H. 
448,  59  Am.  Dee.  354;  Bishop,  Crim.  Law, 
8th  ed.  §  111.  It  would  be  an  amazing 
extension  of  even  the  broadest  form  of 
fiction  if  it  should  be  held  that  an  other- 
wise innocent  overt  aet  done  in  one  state 
drew  to  itself  a  conspiracy  in  another  state 
to  defraud  people  in  the  latter,  even  though 
the  first  state  would  punish  a  conspiracy 
to  commit  a  fraud  beyond  its  own  bound- 
aries. Of  course  in  the  present  case  the 
conspiracy  as  well  as  the  overt  act  was 
within  the  United  States,  but  the  case 
that  I  have  supposed  of  different  jurisdic- 
tions is  a  perfect  test  of  where  the  crime 
was  committed.  If  a  conspiracy  exists 
wherever  an  overt  act  is  done  in  aid  of 
it,  the  act  ought  to  give  jurisdiction  over 
conspirators  in  a  foreign  state,  if  later 
they  should  be  caught  in  the  plaoe  where 
the  aet  was  done. 
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The  defendants  were  in  California  and 
never  left  the  state,  so  far  as  this  case 
is  concerned.  The  fraud,  assuming  as  I 
do,  for  the  purposes  of  decision,  that  there 
was  one,  was  to  get  land  from  the  United 
States  there  and  elsewhere  on  the  Pacific 
eoasl  If  successful  it  would  be  punished 
there.  The  crime  with  which  the  de- 
fendants are  charged  is  having  been  en- 
gaged in  or  members  of  a  conspiracy,  noth- 
ing else;  no  act,  other  than  what  is  im* 
plied  as  necessary  to  signify  their  under- 
standing to  each  other.  It  is  punished 
only  to  create  a  further  obstacle  to  the 
o  ultimate  crime  in  California.  The  defend- 
S  ants  never  were  members  of  a  conspiracy 
*  within  a  thousand  miles  of  the  Distrid^jbi 
fact.  Yet  if  a  lawyer  entered  his  appear- 
ance there  in  a  case  before  the  Land  De- 
partment, and  the  defendants  directed  it 
and  expected  to  profit  by  it  in  carrying 
out  their  plans,  it  is  said  that  we  should 
feign  that  they  were  here  in  order  to  war- 
rant their  being  taken  across  the  conti- 
nent and  tried  in  this  place.  The  Con- 
stitution is  not  to  be  satisfied  with  a  fic- 
tion. When  a  man  causes  an  unlawful  act, 
aa  in  the  case  of  a  prohibited  use  of  the 
mails,  it  needs  no  fiction  to  say  that  the 
orime  is  committed  at  the  place  of  the  act, 
wherever  the  man  may  be.  Re  Palliser,  136 
U.  S.  257,  34  L.  ed.  514,  10  Sup.  Ct.  Rep. 
1034.  But  when  the  offense  consists  solely 
in  a  relation  to  other  men  with  a  certain 
intent,  it  is  pure  fiction  to  say  that  the 
relation  is  maintained  and  present  in  the 
case  supposed.  If  the  government,  instead 
of  prosecuting  for  the  substantive  offense, 
charges  only  conspiracy  to  commit  it,  trial 
ought  to  be  where  the  conspiracy  exists  in 
fact 

The  effect  of  an  overt  act  upon  the  stat- 
ute of  limitations  is  consistent  with  what 
I  have  said.  If  an  overt  act  is  done  with 
the  consent  of  the  conspirators,  and  to 
effect  their  end,  the  reason  why  the  statute 
begins  to  run  afresh  is  not  that  a  new 
conspiracy  is  made  or  the  old  one  renewed 
by  the  act,  but  that  the  facts  supposed 
show  conclusively  that  the  oonspiracy  is 
continuing  in  life.  So  long  as  it  does  so 
it  cannot  be  barred,  although  the  earlier 
years  of  it  may  be. 

To  avoid  misapprehension  the  distinc- 
tion should  be  noted  between  acts  done  in 
aid  of  a  conspiracy  and  acts  that  consti- 
tute and  call  it  into  being.  If  a  conspir- 
acy should  be  formed  by  letters  between 
men  living  in  California,  Louisiana,  and 
Massachusetts,  who  never  left  their  several  I 


states,  nothing  that  I  have  said  would 
disparage  the  right  of  the  government  to 
indict  them  where,  in  contemplation  of 
law,  the  agreement  was  made. 

It  is  said  that  the  conspiracy  may  be  a 
secret  one;  but  that  cannot  affect  the  tests 
of  jurisdiction.    The  overt  act  may  amount 
to  evidence  not  only  of  its  existence,  but  ^ 
of  its  place.     But  to  treat  overt  acts  as  g 
evidence  is  one* thing;  it  is  quite  another  * 
to  treat  any  overt  act  as  sufficient  in  it- 
self to  give  jurisdiction,  although  the  con- 
spiracy exists  only  in  another  place. 

The  intimations  that  are  to  be  found, 
opposed  to  the  view  that  I  take,  appear 
to  have  been  induced  by  the  confusion  that 
I  have  tried  to  dispel,  and  to  assume  that 
an  overt  act  creates  jurisdiction  over  a 
conspiracy  on  the  same  ground  that  caus- 
ing a  death  may  give  jurisdiction  in  mur- 
der; or,  perhaps,  in  Rex  v.  Brisac,  4  East, 
164,  171,  to  proceed  on  the  dangerous 
analogy  of  treasonable  conspiracies  to 
levy  war  or  compass  the  death  of  the  sov- 
ereign. The  dictum  in  that  case  gains 
no  new  force  from  the  repetition  by  text 
writers.  It  is  one  of  the  misfortunes  of 
the  law  that  ideas  become  en<78ted  in 
phrases  and  thereafter  for  a  long  time 
cease  to  provoke  further  analysis.  On  the 
other  hand,  if  overt  acts  had  been  regard- 
ed as  founding  jurisdiction,  the  petition- 
ers could  not  have  been  discharged  in  Tins- 
ley  V.  Treat,  205  U.  S.  20,  51  h,  ed.  689, 
27  Sup.  Ct.  Rep.  430,  where  overt  acts 
of  other  conspirators  within  the  jurisdic- 
tion were  alleged  and  not  denied.  Although 
the  point  was  not  mentioned  in  the  opinion, 
it  was  argued  and  was  not  overlooked.  At 
least,  in  the  absence  of  dear  statutory 
words,  I  am  of  opinion  that  logic  and  the 
policy  and  general  intent  of  the  Constitu- 
tion agree  in  refusing  to  extend  the  fiction 
of  constructive  presence  to  a  case  like  this. 
I  think  that  the  true  view  still  is  that 
of  Reg.  V.  Best,  1  Salk.  174:  "The  venue 
must  be  where  the  conspiracy  was,  not 
where  the  result  of  the  conspiracy  is  put 
in  execution,"  quoted  as  correct  in  princi- 
ple in  Markby's  edition  of  Roscoe's  Crim- 
inal Evidence,  6th  ed.  301;  and  that  to 
decide  otherwise  is  to  overrule  not  only 
the  often-expressed  and  settled  understand- 
ing, but  the  express  decisions,  of  this 
court. 

Mr.  Justice  Lurton,  Mr.  Justice  Hughes, 
and  Mr.  Justice  I^uniar  concur  in  this  dia> 
sent. 
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and  for  the  Northern  District  of  Califor- 
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E.  C.  MOORE,  Appt., 

V. 

C.  T.  ELLIOTT,  United  States  Marshal  in 
and  for  the  Northern  District  of  Califor- 
nia, et  al.     (No.  202.) 

Criminal  Law  (§  113*)— Venu«  of  Crime 
—Conspiracy. 

1.  Laying  the  venue  of  the  trial  of  a 
conspiracy  to  commit  the  offense  against 
the  United  States  denounced  by  U.  S.  Rev. 
Stat.  §  5480,  U.  S.  Comp.  Stat.  1901,  p. 
3696,  making  criminal  the  use  of  the  mails 
to  carry  on  a  scheme  or  artifice  to  defraud, 
in  the  state  and  Federal  judicial  district 
where  an  overt  act  is  performed,  satisfies 
the  requirement  of  U.  S.  Const.,  6th  Amend., 
that  all  crimes  be  tried  in  the  state  and  dis- 
trict where  committed. 

[Bd.Note.--Por  other  cases,  see  Criminal  Law, 
Cent  Dig.  S9  IW.  282;    Dec.  Dig.  8  113.*] 

Criminal  Law  (§  150*)~LiBnTATioN  or 
Actions  —  Continitino   Offensb  —  Con- 

8PIBACT. 

2.  A  conspiracy  to  commit  the  offense 
against  the  United  States  denounced  by  U. 
8.  Rev.  Stat  §  6480,  U.  S.  Comp.  Stat.  1901, 
p.  3696,  making  criminal  the  use  of  the 
mails  to  carry  on  a  scheme  or  artifice  to 
defraud,  which  the  indictment  alleges  was 
designed  to  be  and  was  in  fact  continuous, 
continues,  so  far  as  the  statute  of  limita- 
tions is  concerned,  so  long  as  any  overt  acts 
are  done  by  any  of  the  conspirators  in  fur- 
therance 01  the  conspiracy. 

rEd.  Note.—For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  89  274.  276;    Dec.  Dig.  S  UO.*] 

Indictment  and  Information  (i  86*)— 
Sufficiency— Conspiracy. 

3.  The  exact  place  of  the  formation  ot  a 

conspiracy  to   commit   the  offense  against 

the  United  States  denounced  by  U.  S.  Rev. 

Stat.   §  5480,  U.   S.  Comp.   Ctat.   1901,  p. 

3696,  making  criminal  the  use  of  the  mails 

to  carry  on  a  scheme  or  artifice  to  defraud, 

need  not  be  stated  in  an  indictment  which 

lays  the  venue  at  the  place  where  an  overt 

art  was  committed. 

[Ed.  Note.—For  other  casea,  see  Indictment 
and  Information,  Cent  Dig.  §§  230-243;  Dec.  Dig. 
I  86.*] 

[Nos.  201  and  202.] 

Argued  October  19,  1911.  Ordered  for  re- 
argument  before  a  full  bench  December 
18,  1911.  Reargued  May  1,  1912.  De- 
cided June  10,  1912. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  California  to  review  orders  dismiss- 
ing petitions  for  writs  of  habeas  corpus  to 
inquire  into  a  detention  under  a  warrant  of 
removal  in  proceedings  to  remove  to  the 
District  Court  of  Nebraska  persons  charged 
with     conspiring    to    commit    an    offense 


against  the  United  States  by  the  fraudu- 
lent use  of  the  mails.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  F.  Woodard  and  Arthur 
A.  Bimey  for  appellants. 

Solicitor  General  Jjehmanii  for  appellees.  ^ 

*  Mr.  Justice  M cKenna  delivered  the  opin-  • 
ion  of  the  court: 

These  appeals  involve  the  action  of  the 
circuit  court  in  dismissing  petitions  for 
writs  of  habeas  corpus  to  discharge  appel- 
lants from  the  custody  of  appellee.  United 
States  marshal  for  the  northern  district  of 
California.  Both  appellants  were  held  un- 
der a  warrant  of  removal  made  by  the  dis- 
trict court  of  that  district  upon  an  order 
of  commitment  made  by  a  United  States 
commissioner  in  proceedings  for  the  removal 
of  appellants  to  the  district  court  of  Ne- 
braska. 

There  was  an  indictment  found  against 
appellants  in  the  district  court  of  the 
Omaha  division  of  the  district  of  Nebraska 
for  the  crime  of  conspiracy,  in  which  it  was 
charged  that  they  and  others  whose  names, 
aliases,  and  the  numbers  by  which  they  were 
designated  as  part  of  the  means  of  effecting 
the  scheme,  and  who  in  the  indictment  are 
called  "conspirators,"  **on  the  fifth  day  of 
April,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seven,  did  then  and  there" 
conspire  with  Ernest  Fenby  and  other  per- 
sons to  the  grand  jurors  unknown  "to  com- 
mit the  acts  made  offenses  and  crimes  by 
§  6480  of  the  Revised  Statutes  of  the  United 
States,  as  amended  by  an  act  of  Congress 
enacted  March  2,  1889  [25  Stat,  at  L.  873, 
chap.  393,  U.  S.  Comp.  Stat.  1901,  p.  3696], 
entitled,  'An  Act  to  Punish  Dealers  and 
Pretended  Dealers  in  Counterfeit  Money  and 
Other  Fraudulent  Devices  for  Using  the 
United  States  Mails.'"  And  it  is  charged 
that  appellants  and  other  persons  conspired 
in  devising  and  intending  to  devise  a  scheme 
and  artifice  to  defraud  various  persons  out 
of  their  money  and  property,  to  be  effected 
by  means  of  the  postoffice  establishment  of 
the  United  States,  and  particularly  to  de-  ^ 
fraud  certain  persons  who  were  named.  To  g 
avoid  repetition,  they  are  called  in^the  in-  • 
dictment  "victims,"  and  they  were  to  be 
defrauded  of  their  money  and  property  by 
the  conspirators  "agreeing  to  organize,  in- 
stitute, conduct,  and  manage  certain  horse 
races  and  atheletic  contests  ...  as 
wagering  contests  upon  which  money  should 
be  bet,"  at  Council  Bluffs,  in  Iowa,  and  in 
certain  places  in  Missouri,  Arkansas,  Colo- 
rado, Louisiana,  and  Washington,  and  other 
places  to  the  grand  jurors  unknown,  and 
"at  Omaha,  district  aforesaid."  The  races 
and  contests  were  to  be  conducted  in  a 
fraudulent,  unfair,  and  dishonest  manner. 


*For  other  cases  see  same  topic  ft  8  number  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezee 
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and  to  be  controlled  solely  by  the  eonapirar 
tors,  so  that  the  outcome  was  known  in 
advancci  with  intention  thereby  to  defraud 
the  victims.  The  charge  is  made  with  much 
circumstance  and  detail  which  it  is  not 
necessary  to  repeat,  except  to  say  that  the 
conspirators  were  to  be  represented  as 
millionaires  traveling  through  the  United 
States  making  investments  in  municipal, 
county,  and  city  bonds,  and  in  other 
projects,  and  having  with  them  horses  and 
athletes  for  their  private  amusement,  which 
they  would  match  with  those  of  strangers. 
One  of  the  conspirators  was  to  be  repre- 
sented to  be  the  secretary  to  the  others,  and 
as  having  charge  of  the  contests,  which  he 
had  theretofore  always  managed  with  great 
financial  profit  and  gain  as  well  as  to  the 
amusement  of  his  employers,  but  that  he 
had  become  aggrieved  at  the  treatment  he 
had  received,  and  would  so  manage  the  con- 
tests that  the  horses  and  athletes  of  the 
millionaires  would  lose,  and  that  he  was 
desirious  of  betting  against  them  and  there- 
by win  their  money  for  himself  and  for  such 
other  persons  as  would  bet  for  him  as  his 
secret  agents.  Others  of  the  conspirators 
were  to  represent  themselves  to  the  victims 
to  be  friends  and  relatives  of  the  "secre- 
tary," and  had  been  requested  by  him  to 
produce  men  of  financial  standing  to  act 
as  his  secret  agents  in  betting  money  against 
his  employers,  the  millionaires,  and  it  was 
15  to  be  represented  that  it  was  necessary  for 
^  him  to  procure  suen  persons  of  financial 
*  standing  and  *  responsibility  to  represent 
him  and  bet  his  money  in  order  to  conceal 
his  disloyalty  to  his  employers.  Such  per- 
sons were  not  to  bet  their  own  money,  but 
the  secretary's  money,  and  be  paid  a  per- 
centage of  the  winnings.  The  victims  were 
to  be  induced  to  bring  letters  of  credit  or 
negotiable  paper  for  large  sums  of  money, 
and  thereby  established  credit  in  the  bank  of 
the  town  where  the  races  and  contests  were 
to  be  conducted.  And  when  they,  relying  on 
the  fraudulent  representations  of  the  secre- 
tary, should  bet  and  wager  money  furnished 
by  him,  they  were  to  be  informed  that  the 
money  was  not  in  fact  his,  but  was  his 
employers'  money;  that  they,  the  employers, 
had  or  might  become  suspicious  that  the 
money  was  not  that  of  the  victims  and  the 
secretary  not  the  stakeholder,  and  to  pre- 
vent criminal  prosecutions  the  races  and 
contests  would  be  called  off;  that  therefore 
it  would  be  necessary  for  the  victims  to 
•come  to  his  (the  secretary's)  rescue  and 
bet  their  money  for  him  and  allay  such 
suspicions  and  to  insure  the  races  and  con- 
tests proceeding  to  a  finish  as  arranged,  the 
money  to  be  returned  after  the  races  and 
•contests.  And  it  was  to  be  represented  that 
ihe    races    and    contests    terminated    un- 


fortunately through  an  unusual  and  deplof* 
able  accident^  to  wit,  a  serious  injury  to  one 
of  the  jockeys  or  one  of  the  athletes,  and 
in  such  way  that  it  would  be  unfair  to  do* 
dare  themselves  winners,  and  additional 
races  and  contests  were  to  be  conducted  in 
the  same  manner  and  an  opportunity  af- 
forded to  win  back  the  money  lost.  Finally 
it  was  to  be  represented  to  the  victims  that 
they  had  been  engaged  in  a  criminal  trans* 
action,  which  had  resulted  in  a  serious  in* 
jury  to  a  person,  and  to  avoid  arrest  and 
criminal  prosecution  they  (the  victims)! 
were  to  depart  from  the  scene,  and  leave  th« 
money  bet  with  the  secretary,  who  was  to 
convert  it  to  the  use  and  gain  of  the  con- 
spirators. And  this  was  alleged  to  bo 
fraudulent  and  done  with  intention  to  de* 
ceive,  etc  ^ 

The  manner  of  carrying  out  the  schemo  g 
was  aIleged*to  be  to  rent  a  United  States  • 
postoffice  box  for  the  delivery  of  the  mail 
in  the  United  States  postoffice  at  Omaha* 
Nebraska,  and  in  other  eities  throughoul 
the  United  States  where  any  of  the  conspira- 
tors should  establish  headquarters  in  fur- 
therance of  the  scheme  and  artifice  to  de* 
fraud,  and  the  conspirators  were  to  assumo 
and  request  to  be  addressed  by  the  number 
of  such  boxes  respectively,  and  carry  on 
their  correspondence  with  each  other 
through  and  by  means  of  the  postoffice  es- 
tablishment of  the  United  States  by  the 
use  of  such  assumed  title  numbers  withoul 
the  use  of  their  own  proper  names,  and  to 
assume  other  names  and  request  their  yio 
time  to  address  them  by  such  assumed 
names  through  and  by  means  of  the  post* 
office  establishment  of  the  United  States. 
And  it  is  charged  that  the  conspirators,  in 
further  execution  of  their  scheme,  were  to 
take  and  receive  letters  so  addressed  from 
and  out  of  the  United  States  postoffice  at 
Omaha  azid  other  places  which  were  men- 
tioned, and  that  they  were  to  write  and  send 
letters  to  one  another  by  means  of  the  post- 
office  establishment,  which  were  to  contain 
and  set  forth  their  fraudulent  and  deceitful 
schemes,  and  were  to  be  shown  to  the 
victims  for  the  purposes  of  inducing  the 
latter  to  turn  over  to  the  conspirators  large 
sums  of  money.  The  conspirators,  it  is 
charged,  also  used  the  postoffice  establish- 
ment to  open  correspondence  with  the  vio* 
tims  and  to  procure  them  to  open  corre* 
spondence  with  two  of  the  conspirators, 
whose  names  are  given,  in  pursuance  of  the 
conspiracy. 

It  is  alleged  "that  the  said  wicked  and 
corrupt  conspiracy,  combination,  confedera- 
tion, and  agreement  was  originally  formed 
and  entered  into  by  the  said  conspirators 
during  the  year  1906,  the  exact  date  where- 
of is  to  the  grand  jurors  unknown*  in  the 
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United  States  of  America,  the  exact  place 
I,  and  district  whereof  is  to  the  grand  jurors 
g  unknown,  and  until  the  23d  day  of  Feb- 

*  ruary,  in  the  year  1909,  continuously  and^ltt 
at  all  times  during  the  four  years  next 
preceding  the  said  23d  day  of  February," 
it,  the  conspiracy,  'Vas  continuously  in 
existence  and  in  the  process  of  execution  and 
operation,  and  including  all  of  said  times, 
and  the  said  conspirators  did  knowingly, 
falsely,  wickedly,  and  corruptly  conspire, 
combine,  confederate,  and  agree  together  as 
aforesaid,  and  with  said  Ernest  Fenby  and 
said  divers  other  persons  to  the  grand 
Jurors  unknown,  as  aforesaid/' 

Overt  acts  are  alleged,  one  of  which  is 
the  renting  by  one  of  the  conspirators  un- 
der an  assumed  name  of  a  postoffice  box  at 
Omaha,  Nebraska,  and  the  receiving  and 
sending  of  letters  to  the  ''victims,"  which 
set  forth  the  scheme  in  detail  by  which  the 
"millionaires'*  were  to  be  imposed  on,  and 
the  ease  of  its  accomplishment  and  assur- 
ance of  success  displayed.  The  indictment 
contains  copies  of  the  letters. 

The  second  ooimt  of  the  indictment  al- 
leged the  conspiracy  to  have  been  formed 
on  the  1st  of  April,  1907,  and  the  scheme 
tff  fraud  and  deception  was  set  forth  in  a 
more  general  way.  The  use  of  the  post- 
office  establishment  was  alleged,  as  in  the 
first  count. 

The  original  formation  of  the  conspiracy 
was  alleged,  as  in  the  first  count,  to  have 
been  in  a  place  and  district  to  the  grand 
jurors  unknown,  but  was  continuously  in 
existence  and  in  process  of  execution  for 
four  years  next  preceding  the  23d  of  Feb- 
ruary, 1909.  The  overt  act  alleged  was  the 
depositing  of  a  letter  by  one  of  the  con- 
spirators in  the  postoffice  at  Omaha,  Ne- 
braska, which  letter  concerned  the  scheme 
and  artifice  to  defraud  and  to  effect  the 
object   of   the    conspiracy. 

It  will  be  observed  that  it  is  charged  that 
appellants  and  those  named  in  the  indict- 
ments as  "conspirators,"  "on  April  6,"  1907 
(first  count),  "did  then  and  there,"  and 
"on  April  1,"  1907  (second  count),  "did 
QQ  then  and  there"  conspire  with  Ernest  Fenby 
^  and  others,  and  that  races  and  contests  upon 

•  which  money  was  to  be  bet  were* to  be 
organized  "at  Council  Bluffs,  in  the  state  of 
Iowa,"  and  that  the  conspirators  "further 
then  and  there,  and  at  Omaha,  district 
aforesaid,"  were  to  execute  their  scheme. 
And  it  is  charged  that  the  conspiracy  was 
to  be  effected  in  the  manner  described,  and 
that  the  conspirators,  further  to  effect  the 
object  of  the  conspiracy,  were  "to  rent  a 
United  States  postoffice  box  for  the  delivery 
of  mail,  in  the  United  States  postoffice  at 
Omaha,  in  the  state  of  Nebraska,  district 

lid,"  and  in  other  places. 


The  first  overt  act  charged  In  pursuance 
I  of  the  conspiracy  on  the  6th  of  April,  1907| 
is  the  renting  of  such  box.  To  effect  the 
object  of  the  conspiracy  formed  on  April  1, 
1907,  the  first  overt  act  is  alleged  to  have 
been  done  in  July,  1907,  at  Omaha. 

It  i»,  however,  also  alleged  that  the  con* 
spiracy  was  originally  formed  and  entered 
into  during  the  year  1905  in  the  United 
States,  the  exact  date  and  place  being  un- 
known, and  was  continuously  in  existence 
and  in  the  process  of  execution  and  opera- 
tion during  the  four  years  preceding  the 
23d  of  February,  1909. 

The  assignments  of  error  present  the  con- 
tentions that  the  indictment  is  essentially 
deficient  in  the  following  particulars: 

1.  It  does  not  allege  that  the  conspiracy 
was  formed  in  Nebraska,  but,  on  the  con- 
trary, alleges  that  it  was  formed  at  some 
place  unknown  to  the  grand  jury. 

2.  It  does  not  allege  in  any  of  its  counts 
that  the  first  overt  acts  were  done  in  Ne- 
braska, but  that  they  were  done  in  a  place 
and  district  unknown. 

3.  The  indictment  shows  that  the  con- 
spiracies were  formed  more  than  three  years 
prior  to  the  finding  of  the  indictment. 

4.  It  does  not  allege  that  appellants  con- 
sciously participated  in  any  overt  aet  with- 
in three  years  next  preceding  the  finding 
of  the  indictment. 

The  first  two  contentions  involve  tiM  S 
jurisdiction  of  the*0ourt  under  the  6th  9 
Amendment  of  the  Constitution  of  the  Unit- 
ed States,  requiring  a  crime  to  be  tried  iA 
the  state  and  district  where  it  was  com- 
mitted. The  third  and  fourth  contentions 
raise  the  question  of  the  statute  of  limi- 
tations. 

First,  as  to  what  the  indictment  shows 
as  to  the  formation  of  the  conspiracy  and 
the  conmiission  of  overt  acts.  The  appell- 
ants consider  these  propositions  entirely  up- 
on the  assumption  that  the  only  allegation 
that  can  be  regarded  is  that  which  charges 
the  formation  of  the  conspiracy  originally  in 
1905,  and  not  the  allegation  of  the  forma- 
tion of  a  conspiracy  in  1907. 

But  nothing  is  specifically  alleged  as  hav- 
ing been  done  to  execute  the  conspiracy  as 
originally  formed.  It  is  true,  there  is  an 
allegation  that  the  conspiracy  was  in  exist- 
ence and  in  the  process  of  execution  and 
operation,  which  is  somewhat  vague,  but  is 
certainly  not  inconsistent  with  the  fact 
that  whatever  was  done,  if  anything,  was 
done  at  Omaha. 

It  is  charged  that  on  April  6,  1907  (first 
count),  and  on  April  1,  1907  (second 
count),  the  appellants  and  other  persons 
"did  then  and  there"  conspire  (we  omit  the 
adverbs).  This  might  well  be  contended,  so 
*far  as  removal  proceedings  are  concemed» 
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M  an  allegation  of  the  formation  of  the 
conspiracy  in  the  district  of  Nebraska,  or 
certainly  a  distinct  and  explicit  renewal  of 
it.  And  it  would  seem  like  giving  tech- 
nically too  much  effect  to  consider  that  the 
agreement  made  in  1905,  rather  than  its 
specific  and  formal  renewal  in  1907,  should 
determine  the  jurisdiction  of  its  trial.  Be- 
sides, its  continued  existence  and  operation 
are  alleged,  and  we  have  seen  if  overt  acts 
were  done  prior  to  1907  they  may  have  been 
done  at  Omaha,  and  constituted,  with  those 
done  afterwards,  a  part  of  an  entire  scheme, 
to  be  executed  by  a  succession  of  acts. 
^  It  is  only  by  the  assumption  and  insist- 
^  ence  that  the  conspiracy  was  formed  in  1905 
•  that  appellants  give  their  *oontentions  any 
foundation  whatever.  If  the  conspiracy 
was  formed  at  Omaha  in  1907,  upon  the 
supposition  that  the  conspiracy  consti- 
tutes the  offense  and  the  state  and  district 
of  its  origin  are  the  state  and  distriet  of 
its  trial,  the  district  court  of  Nebraska 
had  jurisdiction.  And  again,  upon  the 
supposition  that  the  first  overt  act  com- 
pletes the  offense  commenced  by  the  conspir- 
acy, and  by  completing  it  determines  the 
place  of  its  trial,  the  district  court  of  Ne- 
braska had  jurisdiction.  This  follows,  no 
matter  where  the  overt  act  was  done.  We 
have  pointed  out,  however,  that  the  indict- 
ment does  not  show  that  the  first  overt  act 
was  done  at  a  place  and  distriet  unknown. 
The  first  oTert  act  may  have  been  performed 
at  Omaha. 

If  either  yiew,  therefore,  be  accepted,  the 
judgment  of  the  circuit  court  dismissing 
the  petitions  for  habeas  corpus  must  be 
affirmed. 

If,  however,  we  assume  with  appellants 
that  the  indictment  charges  that  the  con- 
spiracy was  formed  in  1905  and  at  a  place 
unknown  to  the  grand  jurors,  the  same 
result  must  be  pronoimced,  upon  the  au- 
thority of  Hyde  t.  United  States,  just  de- 
cided [225  U.  S.  347,  56  L.  ed.  — ,  32  Sup. 
CI  Rep.  798].  We  there  held  that  the  place 
of  trial  could  be  any  state  and  district  where 
an  overt  act  was  performed.  And  we  further 
held,  following  United  States  v.  Kissel,  218 
U.  S.  601,  54  L.  ed.  1168,  31  Sup.  Ct.  Rep. 
124,  that  conspiracy  might  be  a  continuous 
crime.  We  there  said,  distinguishing  a 
crime  from  its  results:  ''But  when  the  plot 
contemplates  bringing  to  pass  a  continuous 
result  that  will  not  continue  without  the 
continuous  co-operation  of  the  conspirators 
to  keep  it  up,  and  there  is  such  continuous 
co-operation,  it  is  a  perversion  of  natural 
though  and  of  natural  language  to  call  such 
continuous  co-operation  a  cinematographic 
series  of  distinct  conspiracies,  rather  than 
io  call  it  a  single  one."  These  remarks 
are  especially  pertinent  to  the  ease  at  bar. 
It  is  alleged  In  the  indictment  that  the  con- 


spiracy set  forth  was  designed  to  be  >nd  h 
was  continuous;  and,  being  so,  every  overt  ^ 
act* was  the   act  of   all  the   conspirators^  * 
made  so  by  the  terms  and  force  of  their 
unlawful  plot. 

In  Lonebaugh  v.  United  States,  103  G.  C. 
A.  56,  179  Fed.  476,  the  circuit  court  of 
appeals  of  the  eighth  circuit  considered 
the  relation  of  the  overt  acts  to  the  conspir- 
acy and  their  effect  in  determining  the  ap- 
plication of  the  statute  of  limitations.  The 
court  said,  by  Mr.  Justice  Van  Devanter, 
then  circuit  judge:  "While  the  gravamen 
of  the  offense  is  the  conspiracy,  the  terms 
of  §  5440  (U.  S.  Comp.  Stat.  1901,  p.  8676), 
are  such  that  there  also  must  be  an  over^ 
act  to  make  the  offense  complete  (Hyde 
V.  Shine,  199  U.  S.  62,  76,  50  L.  ed.  90, 
94,  25  Sup.  Ct.  Rep.  760) ;  and  so  the 
period  of  limitation  must  be  computed  from 
the  date  of  the  overt  act  rather  than  the 
formation  of  the  conspiracy.  And  where, 
during  the  existence  of  the  conspiracy,  there 
are  successive  overt  acts,  the  period  of  limi- 
tation must  be  computed  from  the  date  of 
the  last  of  them  of  which  there  is  an  appro- 
priate allegation  and  proof,  and  this  al* 
though  some  of  the  earlier  acts  may  have 
occurred  more  than  three  years  before  the 
indictment  was  found.  Lorenz  t.  United 
States,  24  App.  D.  C.  387,  887,  s.  c  196  U. 
S.  640,  49  L.  ed.  681,  25  Sup.  Ct  Rep.  796; 
Ware  t.  United  States,  12  Ann.  Gas.  288,  12 
L.R.A.(N.S.)  1053,  84  0.  C.  A.  503,  154  Fed. 
577,  s.  c.  207  U.  S.  688,  52  L.  ed.  358,  28 
Sup.  Ct  Rep.  255;  Jones  t.  United  States, 
89  0.  C.  A.  803,  162  Fed.  417,  s.  c  212  U.  S.  - 
676,  58  h,  ed.  657,  29  Sup.  Ct  Rep.  685." 

If,  however,  the  conspiracies  may  be  re- 
garded as  distinct,  then  one  is  charged  as 
having  been  formed  at  Omaha  in  April, 
1907,  and  that  overt  acts  were  performed 
there  to  effect  its  object  within  three  years 
of  the  finding  of  the  indictment,  to  wit,  Oc- 
tober 7,  1909.  These  allegations  establish 
the  jurisdiction  of  the  district  court  of  Ne- 
braska, and  exclude  the  application  of  the 
statute  of  limitations. 

As  the  place  of  the  overt  act  may  be  the 
place  of  jurisdiction,  it  follows  that  the 
exact  place  where  the  conspiracy  was  formed 
need  not  be  alleged.  This  case  illustrates 
the  evil  which  a  contrary  ruling  would  ^ 
cause.  The  place  where  the  conspiracy  was  o 
formed  was  •unknown  to  the  grand  jurors  • 
(and  might  be  so  in  many  cases),  but  it 
was  intended  to  be  executed  in  a  number 
of  states  of  the  Union,  and  yet,  under  the 
rigor  of  the  contention  of  appellants,  the 
conspirators  could  not  be  tried  in  any  of 
them.  In  other  words,  not  the  place  of  the 
activities  of  the  conspiracy  and  where  it 
incurs  guilt,  but  the  place  of  its  formation, 
which  no  one  may  know  or  can  find  out,  is 
the  place  of  the  jurisdiction  of  its  triaL 
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And  what  compels  this?  It  is  answered: 
The  0th  Amendment  of  the  Constitution  of 
the  United  States.  We  haye  determined 
otherwise  in  Hyde  ▼.  United  States. 

The  Constitution  of  the  United  States  is 
not  intended  as  a  facility  for  crime.  It  is 
intended  to  prevent  oppression;  and  its 
letter  and  its  spirit  are  satisfied  if,  where  a 
criminal  purpose  is  executed,  the  criminal 
purpose  be  punished.  It  is  there  that  its 
victims  are  sought  and  defrauded.  It  is 
there  that  its  perpetrators  should  be  brought 
to  the  bar  of  justice  for  their  acts;  not  for 
the  mere  conception  of  them,  but  for  the 
actual  execution  of  them.  The  venue  of  his 
trial  is  thus  made  by  the  criminal  himself, 
not  determined  by  reasons  or  interests 
which  may  be  adverse  to  him  and  used  to 
his  injury. 

Order  dismissing  petitions  affirmed. 

Mr.  Justice  Holmes,  dissenting: 
These  are  appeals'  from  orders  denying 
writs  of  habeas  corpus  on  the  same  state  of 
facts,  which  can  be  set  out  in  a  few  words. 
The  petitioners  were  taken  into  custody 
in  California  for  removal  to  Omaha,  in  the 
district  of  Nebraska,  for  trial  before  the 
district  court  there,  and  severally  petitioned 
for  habeas  corpus  on  the  ground  that  the 
indictment  showed  that  the  Omaha  court 
had  no  jurisdiction  of  the  alleged  offense. 
The  indictment  is  under  Rev.  Stat.  §  5440, 
amended  by  act  of  May  17,  1879,  chap.  8, 
CO  21  Stat,  at  L.  4,  U.  S,  Comp.  Stat.  1901,  p. 
§8076,  for  conspiring  to  commit  an  offense 
*  against  the  United  States,  namely,  to  send 
and  receive  letters  through  the  postoffice  in 
pursuance  of  a  complex  scheme  to  defraud 
various  people,  contrary  to  Rev.  Stat.  § 
6480,  amended  by  act  of  March  2,  1889, 
chap.  393,  25  Stat,  at  L.  873,  U.  S.  Comp. 
Stat.  1901,  p.  3696.  The  scheme  contem- 
plated the  hiring  of  postoffice  boxes  at 
Omaha  and  other  places,  in  six  different 
states;  and  the  hiring  of  a  box  there  and 
the  posting  and  receiving  of  letters  in  that 
place  by  conspirators  other  than  the  pe- 
titioners are  alleged  as  overt  acts  done  in 
pursuance  of  the  scheme.  But  it  is  alleged 
that  the  place  where  the  conspiracy  was 
formed  is  unknown,  no  place  is  laid  -for  its 
continuance,  and  the  petitioners  are  not 
shown  to  have  been  engaged  in  it  in  Omaha 
or  ever  to  have  been  in  the  place.  There- 
fore no  jurisdiction  is  shown  unless  the 
averment  of  the  above-mentioned  overt  acts 
makes  up  for  all  that  is  left  out. 

To  deny  the  jurisdiction,  however,  I  must 
go  farther  than  was  necessary  in  Hyde  v. 
United  States,  just  decided  [225  U.  S.  347» 
56  li.  ed.  — ,  32  Sup.  Ct.  Bep.  793].  For  in 
this  case  the  offense  against  the  United 
States  named  as  the  proximate  object  of  the 


conspiracy,  viz.,  the  sending  of  letters 
through  the  postoffice  in  aid  of  the  ulti- 
mately intended  fraud,  is  alleged  to  have 
been  accomplished,  and  indeed  is  laid  as  the 
overt  act.  But  all  the  parties  to  the  con* 
spiracy  could  have  been  indicted  in  Omaha 
for  the  use  of  the  postoffice  there  in  pur- 
suance of  their  plan  by  some  of  their  num- 
ber, and  it  naturally  may  be  asked  how  it 
can  be  possible  that  the  petitioners  should 
be  collectively  guilty  of  unlawfully  using 
the  mails  in  Omaha,  but  not  guilty  of  being 
combined  there  for  that  purpose? 

The  answer  has  been  stiggested,  at  least, 
by  what  I  have  said  in  the  case  of  Hyde. 
The  parties  are  liable  to  punishment  where 
the  prohibited  act  is  done,  not  on  the  ground 
of  a  fiction  that  they  were  present,  but  in 
spite  of  the  fact  that  they  were  not  present. 
And  they  well  may  be  dealt  with  there  if^ 
they  can  be  reached,  for  bringing  about  § 
whatsis  deemed  a  harm  in  that  place.  But* 
when  they  are  punished  for  being  and  not 
for  doing,  when  the  offense  consists  in  no 
act  beyond  the  osmose  of  mutual  under- 
standing, they  should  be  punished  only 
where  they  are,^-only  where  the  wrongfiiL 
relation  exists.  The  United  States  can 
reach  them  equally,  it  is  true,  in  either  case; 
but  as  it  can  try  them  only  where  the  crime 
has  been  committed,  the  test  to  be  applied 
is  the  same  that  would  be  applied  if  the 
crime  arose  under  the  law  of  one  of  the 
states.  It  does  not  follow  from  the  defend- 
ants' liability  in  Omaha  for  certain  results 
of  their  conspiracy  that  they  can  be  tried 
there  for  the  conspiracy  itself.  I  assume  for 
purposes  of  decision,  whatever  misgivings 
may  be  felt  as  to  the  justice  of  indicting 
for  a  conspiracy  to  do  what  actually  has 
been  done,  that  an  indictment  will  lie.  Reg. 
▼.  Button,  11  Q.  B.  929,  18  L.  J.  Mag.  Gas. 
N.  S.  19,  12  Jur.  1017,  3  Cox,  C.  C.  229; 
United  States  v.  McDonald,  3  Dill.  543,  Fed. 
Cas.  No.  15,670;  United  States  v.  Rinds- 
kopf,  6  Biss.  259,  Fed.  Cas.  No.  16,165; 
United  States  ▼.  De  Grieff,  16  Blatchf.  20, 
Fed.  Cas.  No.  14,936;  Rex  v.  Sprsgg,  2 
Burr.  993.  But  I  am  of  opinion  that  Omaha 
is  not  the  proper  jurisdiction  in  which  to 
bring  it. 

If  the  case  were  decided  on  the  narrow 
ground  that  for  the  purposes  of  removal  an 
allegation  of  conspiracy  "then  and  there" 
in  the  middle  of  the  indictment  was  to  be 
taken  to  refer  to  the  caption  and  the  place 
where  the  indictment  was  found,  I  should 
say  nothing.  But  as  general  principles  are 
thought  to  be  involved,  I  think  it  proper 
to  state  my  opinion  about  them. 

Mr.  Justice  Lnrton,  Mr.  Justice  Hngrhes, 
and  Mr.  Justice  Ijamar  concur  in  th< 
views. 
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UNITED  STATES  v.  BALTIMORE  &  0.  R.   00. 


(225  U.  S.  toe.) 

UNITED  STATES,  the  Interstate  Cominerce 
OoxmniBsion,  and  the  Federal  Sugar  Re- 
fining Company,  Appta., 

V. 

BALTIMORE  ft  OHIO  RAILROAD  COM- 
PANY, the  Central  Railroad  Company  of 
New  Jersey,  et  aL 

GOMMEBOE  (i  06*)— Intibstatb  Gommebob 
Commission  —  iNJUNcnoN  —  Powsb  of 

COMMXBCB  COUBT. 

l.'Only  temporary  restraining  orders  of 
the  commerce  court,  issued  conformably  to 
the  act  of  June  18,  1910  (36  Stat,  at  L. 
642,  chap.  309),  |  3,  staying  in  whole  or  in 
part  the  operation  of  an  order  of  the  In* 
terstate  Commerce  Commission  for  not  more 
than  sixty  days,  are  affected  bv  the  require- 
ments of  that  section  respecting  a  state- 
ment of  fact  as  to  irreparable  damage;  they 
have  no  application  to  a  preliminary  injuno* 
tion  or  injunction  pendente  lite. 

[Bd.   Note.— For   otker   caoae.   eee   Commerce, 
Cent.  Dls.  I  146;    Dm.  Dig.  I  M.*] 

CoMMXBOB  (I  96*)— Injunction   Pbndbn- 

TB  LlTB— FOWBB  OF  COMMEBCB  COUBT. 

2.  The  granting  by  the  commerce  court  of 
an  injunction  p^idente  lite  suspending,  un- 
til final  determination  of  the  suit,  an  order 
of  the  Interstate  Conunerce  Commission,  re- 
quiring certain  carriers  to  desist  from  mak- 
uig  further  alleged  discriminatory  allow* 
ances,  is  not  in  excess  of  its  power,  under 
the  act  of  June  18,  1910,  |  3,  unless  it  was 
plainly  unnecessary  because  of  the  obvious 
nature  and  character  of  the  legal  questions 
as  to  which  the  judgment  of  the  court  was 
invoked. 

[Bd.   Note.— For  other   eases,   eee   Oommeroe, 
Gent.  Diir.  §  146;    Dec  Dig.  |  96.*] 

CoMMBBCB  ({  98*) —Appeal  fbom  Com- 
mebce  coubt  —  injunction  pendbntb 
Lite— Discretion. 

3.  The  Federal  Supreme  Couft  will  not 
disturb  on  appeal  the  granting  by  the  com- 
merce court  of  an  injunction  pendente  lite 
suspending,  until  final  determination  of  the 
suit,  an  order  of  the  Interstate  Commerce 
Commission,  requiring  certain  carriers  to 
desist  from  makmg  further  alleged  discrimi- 
natory allowances,  unless  it  was  so  unwar- 
ranted, arbitrary,  and  unreasonable  as  to 
amount  to  an  abuse  of  discretion. 

[Bd.  Note.->For  other  cases,  see  Commerce^ 
Cent  Dig.  0  148;    Dec.  Dig.  |  98.*] 

[No.  722.] 

Argued  January  15  and  16,  1912.    Decided 
June  10,  1912. 

APPEAL  from  the  United  States  Com- 
merce Court  to  review  an  order  enjoin- 
ing, pendente  lite,  an  order  of  the  Interstate 
Commerce  Commission  requiring  certain 
carriers  to  desist  from  making  further  al- 
leged discriminatory  allowances.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  liehmann  for  the 
United  States. 

Mr.  P.  J.  Farrell  for  the  Interstate  Com- 
merce Commission. 
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Mr.  Ernest  A.  Bigelow  for  the  Federal 
Sugar  Refining  Company. 

Messrs.  George  F.  Brownell  and  Her- 
bert A.  Taylor  for  the  Bailroad  Companies. 

Mr.  H.  B.  Closson  for  Brooklyn  Eastern 
District  Terminal. 

Mr.  William  N.  Dykman  for  interven* 
ers.  ^ 

C9 

•  Mr.   Chief  Justice  White  delivered  the* 
opinion  of  the  court: 

This  is  a  suit  instituted  in  the  commerce 
court  to  enjoin  the  enforcement  of  an  order 
by  the  Interstate  Conunerce  Commission. 

The  complainants  in  the  bill  are  the  Bal* 
timore  ft  Ohio  Railroad  Company,  the  Cen« 
tral  Railroad  Company  of  New  Jersey,  the 
Delaware,  Lackawanna,  ft  Western  Railroad 
Company,  the  Erie  Railroad  Company,  the 
Lehigh  Valley  Railroad  Company,  the  New 
York,  Ontario,  ft  Western  Railway  Com- 
pany,  the  Pennsylyania  Railroad  Company. 
The  Brooklyn  Eastern  District  Terminal 
and  John  Arbuckle  and  William  A.  Jami- 
son, copartners,  trading  as  the  Jay  Street 
Terminal,  interrened  and  were  made  parties 
complainant,  they  being  interested  to  defeat 
the  order  of  the  Commission. 

The  defendant  named  in  the  bill  is  the 
United  States.  The  Interstate  Commerce 
Commission  appeared,  and  the  Federal 
Sugar  Refining  Company  intervened  and  was 
made  a  party  defendant.  v4 

*The  order  which  it  was  the  purpose  of? 
the  suit  to  enjoin  was  made  in  a  proceeding 
commenced  before  the  Commission  on  be- 
half of  the  Federal  Sugar  Refining  Company, 
to  compel  the  railroads  above  named  to  de- 
sist and  abstain  from  paying  to  Arbuckle 
Brothers,  claimed  to  be  operating  what  is 
known  as  the  Jay  Street  Terminal,  certain 
so-called  allowances  for  floatage,  lighterage* 
and  terminal  services  rendered  by  them  to 
the  complainants  in  connection  with  sugar 
transported  by  them  in  New  York  harbor 
to  and  for  the  complainants,  while  at  the 
same  time  paying  no  such  allowances  to  the 
said  Federal  Refining  Company  on  its  sugar. 

We  substantially  adopt  as  accurate  a  sum- 
mary statement  made  of  the  subject-matter 
of  the  controversy  in  the  brief  of  counsel 
for  the  railroad  companies: 

"The  Federal  Sugar  Refining  Company 
has  a  refinery  at  Yonkers,  New  York,  and 
Arbuckle  Brothers  have  a  refinery  in  the 
borough  of  Brooklyn,  New  York  city.  The 
railroad  companies  operate  what  are  known 
as  trunk  line  railroads,  extending  from  New 
York  to  western  and  southern  points.  In 
order  to  receive  and  deliver  freight  in  New 
York  city  they  as  obliged  to  transport  the 
same  across  the  waters  of  New  York  harbor 
on  lighters  by  what  is  called  lighterage  eery* 
ice;  or,  when  the  freight  is  carried  throngli 


*For  other  cues  see  same  topic  ft  §  xiTifBxa  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rvp'r  Indexes 
82   n.  C— 52 
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in  railroad  can,  on  ear  floats  by  what  is 
called  floatage  service. 

"At  numerous  points  along  the  New  York 
city  water  front  within  the  lighterage  limits 
they  have  established  public  stations  for  the 
rece.ipt  and  delivery  of  freight. 

"They  have  also  established  boundaries 
known  as  lighterage  limits/  including  sub- 
stantially all  of  what  may  be  called  manu- 
facturing and  commercial  portion  of  the 
water  front  of  New  York  city  and  the  oppo- 
site shore  of  New  Jersey,  and  within  these 
boundaries  they  receive  and  deliver  freight 
at  any  accessible  point  on  the  water  front 
^  without  any  additional  charge  above  the 
g  New  York  rates,  which  are,  generally  speak- 

•  ing,  the  same  as  the  rates*to  and  from  the 
terminals  on  the  New  Jersey  shore.  At 
'public'  docks  open  to  any  vessel,  the  rail- 
road pays  the  wharfage;  at  private  docks 
the  shipper  or  consignee  must  arrange  for 
the  necessary  dockage. 

"At  a  number  of  points  in  the  boroughs  of 
Brooklyn  and  the  Bronx,  the  railroad  com- 
panies or  some  of  them  furnish  public  sta- 
tions through  arrangements  made  with 
terminal  companies  to  furnish  union  public 
stations  and  terminal  facilities  for  the  re- 
ceipt and  delivery  of  freight  in  cars  and 
through  freight  houses,  and  for  the  trans- 
portation of  such  freight  between  such  term- 
inal stations  and  the  railroad  companies' 
rails  on  the  western  shore  of  the  harbor,  all 
of  which  is  done  for  and  in  the  name  of  the 
railroad  companies  under  provisions  of  their 
tariffs  filed  with  the  Interstate  Commerce 
Commission  under  which  their  New  York 
rates  apply  to  and  from  such  union  public 
stations. 

"One  of  these  public  terminal  stations, 
known  as  the  Jay  Street  Terminal,  is  owned 
and  operated  by  William  A.  Jamison  and 
John  Arbuckle,  conducting  a  separate  busi- 
ness in  that  respect  as  copartners  under  the 
name  and  style  of  'Jay  Street  Terminal,'  in 
acocrdance  with  the  laws  of  the  state  of  New 
York.  Jay  Street  Terminal  is  named  as  a 
station  of  the  railroad  companies,  appellees, 
in  their  respective  tariffs,  and  is  conducted 
under  contract  with  the  railroad  companies 
like  any  other  freight  station,  bills  of  lad- 
ing issued  from  and  to  It  on  behalf  of  the 
railroad  companies  and  in  their  names,  on 
the  regular  uniform  form,  charges  being 
collected  and  accounts  kept,  the  Jay  Street 
Terminal  performing  the  entire  physical  and 
clerical  service  and  furnishing  the  necessary 
docks,  freight  yard,  and  station  buildings 
and  equipment,  excepting  cars.  The  Jay 
Street  Terminal  also  floats  or  lighters  all 
shipments  between  the  terminal  and  the 
I,  rails  of  the  railroad  companies  on  the  New 
Jj  Jersey  shore.    For  these  services  and  facili- 

*  ties  each  railroad  company  pays  to  the  Jay 


Street  Terminal  an  aggregate  compensation 
figured  on  the  freight  handled  for  it,  based 
on  the  rate  of  4^  cents  per  hundred  pounds 
on  freight  originating  at  or  destined  to 
points  at  or  west  of  the  westerly  limits  of 
Trunk  Line  Territory,  so  called,  and  3  cents 
per  hundred  pounds  on  freight  originating 
at  or  destined  to  points  east  of  the  west- 
erly limit  of  Trunk  Line  Territory.  The 
same  amounts  per  hundred  pounds  are  paid 
to  other  terminal  companies  furnishing  sim- 
ilar service  at  New  York. 

"The  refinery  of  A.uJckle  Brothers,  a  co- 
partnership composed  of  William  A.,  Jami* 
son  and  John  Arbuckle,  is  within  two  blocks 
of  the  Jay  Street  Terminal,  and  they  truck 
sugar  from  their  refinery  to  this  terminal 
and  load  it  into  cars  at  their  own  expense 
and  deliver  it  to  the  Jay  Street  Terminal, 
and  obtain  the  railroad  company's  bill  of 
lading  for  it  from  the  Jay  Street  Terminal 
just  as  other  shippers  do  with  other  freight. 

"The  refinery  of  the  Federal  Sugar  Refin- 
ing Company  at  Yonkers,  New  York,  form- 
erly operated  by  the  Federal  Sugar  Refining 
Company  of  Yonkers,  is  located  on  the  Hud- 
son river,  10  miles  north  of  the  limits  of 
the  lighterage  limits.  The  sugar  manu- 
factured at  this  refinery  and  shipped  over 
the  lines  of  these  appellees  is  loaded  onto 
lighters  of  the  Ben  Franklin  Transportation 
Company,  an  independent  boat  line  with 
whidi  the  Federal  Sugar  Refining  Company 
has  made  a  contract,  under  which  the  boal 
line  lighters  its  sugar  to  the  terminals  of 
the  railroad  companies  for  3  cents  per  hun- 
dred pounds.  The  boat  line  brings  the 
sugar  to  the  terminals  of  the  railroads  on 
the  western  shore  of  New  York  harbor  and 
delivers  it  to  them  for  rail  transportation. 

"The  Federal  Sugar  Refining  Company's 
refinery  at  Yonkers  is  located  directly  on  the 
tracks  of  the  New  York  Central  &  Hudson 
River  Railroad  Company.  Over  this  rail- 
road the  rates  to  the  points  in  the  shipping^ 
territory  of  the  Federal  Sugar  Refining  Com-  J 
pany  are,  with  few^exceptions,  the  same  as^ 
the  rates  via  the  lines  of  the  railroad  com; 
panics.  To  ship  at  the  New  York  rate  over 
the  lines  of  the  roads  the  Federal  Sugar 
Refining  Company  can  deliver  its  shipments 
to  the  New  York  Central  k  Hudson  River 
Railroad  at  Yonkers,  thence  to  be  trans- 
ported by  that  railroad  to  New  York,  and 
there  delivered  to  the  said  railroad  com- 
panies.  within  lighterage  limits.  None  of 
these  railroads  have  lines  extending  to 
Yonkers.  Because  of  alleged  delay  in  the 
handling  and  transportation  of  shipments 
via  this  route,  the  Federal  Sugar  Refining 
Company  sometimes  prefers  to  deliver  said 
shipments  by  lighter  to  the  said  railroad 
companies  at  their  stations  on  the  New  Jtr- 
sey  shore  of  New  York  harbor. 


1911. 


UNITED  STATES  ▼.  BALTIMOKE  &  0.  R.  CO. 


819 


^rior  to  July,  1000,  these  shipmenta 
were  carried  by  the  Ben  Franklin  Trans- 
portation Company  directly  to  the  rail 
terminals  on  the  Jersey  shore  from  Yonkers 
without  stop.  Since  that  date  the  lighters 
stop  en  route  at  Pier  24,  North  river. 
The  reason  for  stopping  at  Pier  24  is  found 
in  the  decision  made  by  the  Commission  in 
case  No.  1082,  brought  by  the  Federal  Sugar 
Refining  Company  of  Yonkers,  the  predeces- 
sor of  the  Federal  Sugar  Refining  Com- 
pany, against  the  same  railroad  companies, 
appellees  here  ( 17  Inters.  Com.  Rep.  40) .  The 
complaint  in  that  proceeding  claimed  a  dis- 
crimination against  the  Federal  Sugar  Re- 
fining Company  of  Yonkers  and  in  favor  of 
the  Jay  Street  Terminal  and  the  Brooklyn 
Eastern  District  Terminal,  an  incorporated 
company  operating  a  similar  terminal  sta- 
tion in  another  section  of  Brooklyn,  because 
of  the  refusal  of  the  railroad  companies  to 
pay  it  the  same  amounts  on  account  of  the 
lighterage  performed  by  the  Ben  Franklin 
Transportation  Company  from  Yonkers  to 
the  rail  terminals  of  the  railroad  company 
on  the  western  shore  of  New  York  harbor  as 
were  paid  to  the  two  terminal  companies 
above  named  on  account  of  the  various  serv- 
^ioet  performed  and  terminal  facilities  fnr- 
2  nished  by  them  in  connection  with  the  trans- 
•  portation  of  sugar  shipped  by  *Arbuckle 
Brothers  and  the  American  Sugar  Refining 
Company  respectively.  This  complaint  was 
dismissed  because  the  extension  of  the 
lighterage  limits  in  New  York  harbor  of  the 
railroad  companies  was  a  matter  of  business 
discretion,  and  that  the  Commission  had  no 
authority  to  require  such  extension  beyond 
the  then  prescribed  boundaries,  and  that  the 
Federal  Sugar  Refining  Company,  being  lo- 
cated outside  of  the  prescribed  lighterage 
limits,  was  not  subject  to  unlawful  discrimi- 
nation by  reason  of  the  practice  of  the  rail- 
road companies  in  affording  free  lighterage 
on  shipments  originating  at  a  distance  to 
points  within  said  lighterage  limits,  while 
refusing  to  so  afford  on  shipments  of  the 
Federal  Sugar  Refining  Company. 

"As  a  result  of  this  decision  of  the  Com- 
mission the  lighters  of  the  Ben  Franklin 
Transportation  Company  were  stopped  en 
route  from  Yonkers  at  Pier  24,  North  river, 
where  certain  formalities  with  reference  to 
shipping  orders  were  had  for  the  purpose  of 
making  it  appear  as  a  matter  of  law  that 
these  shipments  were  made  not  from  Yon- 
kers, but  from  Pier  24,  North  river,  a  point 
within  lighterage  limits.  A  new  complaint 
was  filed  with  the  Commission,  setting  forth 
the  same  grounds  of  discrimination  as  the 
prior  one,  but  on  the  theory  that  the  deci- 
sion of  the  Commission  did  not  apply  be- 
eause  the  shipments  of  the  Federal  Sugar 


Refining  Company  were  now  lightered  from 
Pier  24,  a  point  within  lighterage  limits* 
and  not  from  Yonkers.  The  Commission 
held  as  a  matter  of  law  that  the  stoppage 
of  the  lighters  of  the  Ben  Franklin  Trans- 
portation Company  for  instructions  at  Pier 
24  differentiated  the  case  from  the  former 
one,  and  made  the  following  order: 

"'It  is  ordered  that  the  above-named  de- 
fendants  (the  appellees)    be  and  they  are 
hereby  notified  and  required  to  cease  and 
desist  on  or  before  the  16th  day  of  April, 
1011,  and  for  a  period  of  not  less  than  two^ 
years  thereafter  abstain  from  paying  suchet 
allowances  to  Arbuckle  Brothers* on  their* 
sugar,  while  at  the  same  time  paying  no 
such  allowance  to  said  complainant  (Federal 
Sugar    Refining   Company)    on    its    sugar, 
which  said  allowances  so  paid  to  said  Ar- 
buckle   Brothers    by    said    defendants    are 
found  by  the  Commission  in  said  report  to 
be  unduly  discriminatory  and  in  violation 
of  the  act  to  regulate  commerce.' 

'The  so-called  'allowances'  referred  to  in 
this  order  are  a  part  of  the  payments  mak- 
ing up  the  compensation  of  the  Jay  Street 
Terminal,  figured  at  the  rates  of  3  cents  and 
4i  cents  per  hundred  pounds,  as  above  des- 
cribed." 

This  is  the  order  the  enforcement  of  which 
was  the  subject-matter  of  the  controversy 
in  the  court  below. 

The  United  States,  the  Interstate  Com- 
merce Commission,  and  the  Federal  Sugar 
Refining  Company  promptly  filed  motions 
to  dismiss  the  petition  and  the  intervening 
petition  of  the  Jay  Street  Terminal  upon 
the  ground  of  want  of  equity  and  because 
the  order  of  the  Commission  was  an  adjud- 
ication of  matters  of  fact  as  to  which  its 
judgment  was  conclusive.  The  petitioners, 
on  the  other  hand,  applied  for  an  injunction 
pendente  lite  suspending  the  order  of  the 
Commission  until  the  final  determination 
of  the  action.  The  motions  to  dismiss  were 
denied.  On  the  same  day,  the  motion  for  a 
temporary  injunction — ^which  had  been 
heard  upon  the  petition  and  intervening 
petitions  and  affidavits  submitted  by  peti- 
tioners in  support  of  the  averments  of  the 
petition  and  intervening  petition — ^was 
granted,  and  the  assailed  order  "and  its 
force  and  effect"  were  suspended  until  the 
further  order  of  the  court.  This  appeal  was 
then  taken. 

There  was  clearly  a  right  In  the  court  be- 
low to  entertain  jurisdiction  of  the  petition, 
and  to  determine  whether  the  affirmative 
order  of  the  Commission  was  entitled  to  be 
enforced.  There  was  clearly  also  power  in 
the  eourt  to  allow  a  preliminary  injunc- 
tion, since  that  authority  is  conferred  in 
express  terms  by  |  9  (208  [36  Stat,  at  L. 
1140,  chap.  231,  U.  S.  Oomp.  Stat  Snpp. 
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g  1911,  p.  217] )   of  th«  act  [36  Stat  at  L. 

•  642,  chap.  309].  And*  the  right  to  appeal 
from  such  an  order  is  also  in  express  terms 
oonf erred  by  §  2  (210)  of  the  act. 

It  is  urged  on  behalf  of  the  United  States 
and  the  Interstate  Commerce  Conunission 
that,  wholly  irrespective  of  the  merits  of 
the  petition,  the  order  granting  the  inter- 
locutory injunction  must  be  reversed  be- 
cause of  what  is  insisted  to  be  the  express 
requirements  of  the  act  imposing  the  duty 
on  the  commerce  court  or  a  judge  of  that 
court,  if  a  restraining  order  is  granted  un- 
der the  conditions  in  the  statute,  to  state 
the  facts  from  which  it  is  found  that  irre- 
parable injury  would  arise  if  a  restraining 
order  were  not  allowed.  The  section  con- 
taining the  provision  relied  upon  is  as  fol- 
lows: 

"That  suits  to  enjoin,  set  aside,  annul,  or 
suspend  any  order  of  the  Interstate  Com- 
merce CoMunission  shall  be  brought  in  the 
commerce  court  against  the  United  States. 
The  pendency  of  such  suit  shall  not  of  itsell 
stay  or  suspend  the  operation  of  the  order  of 
the  Interstate  Commerce  Commission;  but 
the  commerce  court,  in  its  discretion,  may 
restrain  or  suspend,  in  whole  or  in  part, 
the  operation  of  the  Commission's  order 
pending  the  final  hearing  and  determination 
of  the  suit.  No  order  or  injunction  so  re- 
straining or  suspending  an  order  of  the  In- 
terstate Commerce  Commission  shall  be 
made  by  the  commerce  court  otherwise  than 
upon  notice  and  after  hearing,  except  that  in 
cases  where  irreparable  damage  would  other- 
wise ensue  to  the  petitioner,  said  court,  or 
a  judge  thereof,  may,  on  hearing,  after  not 
less  than  three  days'  notice  to  the  Interstate 
Commerce  Commission  and  the  Attorney 
General,  allow  a  temporary  stay  or  suspen- 
sion in  whole  or  in  part  of  the  operation 
of  the  order  of  the  Interstate  Commerce 
Commission  for  not  more  than  sixty  days 
from  the  date  of  the  order  of  such  court  or 
judge,  pending  application  to  the  court  for 
its  order  or  injunction,  in  which  case  the 
etsaid  order  shall  contain  a  specific  finding, 
^  based  upon  evidence  submitted  to  the  judge 

*  making  the^rder  and  identified  by  reference 
thereto,  that  such  irreparable  damage  would 
result  to  the  petitioner,  and  specifying  the 
nature  of  the  damage.  The  court  may,  at 
the  time  of  hearing  such  application,  upon 
a  like  finding,  continue  the  temporary  stay 
or  suspension  in  whole  or  in  part  until  its 
decision  upon  the  application." 

Without  ambiguity  we  thmk  the  statute 
contemplates  three  classes  of  orders:  First, 
a  temporary  restraining  order  staying  in 
whole  or  in  part  the  operation  of  the  order 
of  the  Interstate  Commerce  Conunission  for 
not  more  than  sixty  days  from  the  date  of 
the  auspensive  order,  to  be  allowed  by  the 


court  or  a  judge  thereof;  second,  a  pre- 
liminary injunction,  that  is,  an  injunction 
pendente  lite,  which,  to  quote  the  words  of 
the  statute,  may  be  granted  by  the  court  to 
"restrain  or  suspend,  in  whole  or  in  part, 
the  operation  of  the  Commission's  order 
pending  the  final  hearing  and  determination 
of  the  suit;"  third,  in  the  nature  of  things 
a  perpetual  injunction  upon  the  entry  of 
the  final  decree.  The  order  in  this  case^ 
made  after  notice  and  hearing,  suspending 
the  force  and  effect  of  the  order  of  the  Com- 
mission until  the  further  order  of  the  courts 
was  obviously  an  exercise  of  the  power  con- 
ferred to  grant  a  preliminary  injunction  or 
injunction  pendente  lite,  and  not  of  the 
power  to  allow  a  temporary  restraining  or- 
der embraced  in  the  first  of  the  classes 
stated.  A's  we  think  it  clear  that  the  re- 
quirements of  the  statute  relied  upon  re* 
specting  the  statement  of  facts  as  to  irre- 
parable damages  relate  only  to  the  first 
class  of  eases,  that  is,  the  power  to  issue  a 
temporary  restraining  order,  we  hold  the 
objection  to  be  without  merit. 

This  brings  us  to  consider  the  scope  of 
our   reviewing  authority   under   the   right 
conferred  by  the  statute  to  appeal  from  the 
allowance  by  the  court  below  of  a  prelimin- 
ary injunction  or  injunction  pendente  lite* 
To  determine  this  question  requires  a  con- 
sideration of  the  nature  and  character  of  ^ 
the  powers  which  the  court  had  a  right  tog 
*iBxert  over  the  subject-matter  presented  to  it  • 
by  petition  filed  to  perpetually  enjoin  the 
enforcement  of  the  order  of  the  Commission. 

We  have  determined  In  the  Procter  ft 
Gamble  Case.  225  U.  S.  282.  56  L.  ed.  — ,  82 
Sup.  Ct.  Rep.  761.  that  the  commerce  court 
was  but  endowed  in  considering  whether  an 
afiirmative  order  of  the  Commission  should 
be  enforced,  on  the  one  hand,  or  set  aside 
and  declared  nonenforceable  on  the  other, 
with  the  jurisdiction  and  power  existing  at 
the  time  that  act  was  passed  in  the  circuit 
courts  of  the  United  States.  And  as,  at  that 
time,  it  was  conclusively  settled  that  the 
courts  had  only  authority  to  re-examine  the 
findings  of  the  Commission  as  to  subjects 
like  the  one  here  under  consideration,  for 
the  purpose  of  ascertaining  whether  the 
action  of  the  Commission  was  repugnant  to 
the  Constitution,  in  excess  of  the  statutory 
powers  conferred  upon  it,  or  manifested  such 
an  abuse  as  to  be  equivalent  to  an  excess  of 
authority,  it  clearly  results  that  the  court 
below  was  likewise  limited  in  passing  upon 
the  petition  before  it  in  this  case.  This 
being  true,  it  is  also  necessarily  true  that 
virtually  the  sole  authority  of  the  eourt 
below  was  in  a  sense  confined  to  determin- 
ing questions  of  law  arising  upon  the  ease 
as  presented  on  the  face  of  the  pleadings. 
Under   the   general    principles    of   equi^. 
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where  a  court  is  called  upon  to  decide  wheth- 
er it  will  allow  a  preliminary  or  pendente 
ate  injunction,  the  duty  arising  requires  it 
to  be  determined  whether,  on  the  face  of  the 
papers  presented,  there  is  such  an  equitable 
cause  of  action  presented  as  Justifies  the  is- 
sue of  a  preliminary  injunction  to  preserve 
the  status  pending  the  suit;  that  is,  to  af- 
ford an  opportunity  for  a  trial  of  the  issues 
presented.  Necessarily  it  is  true  also  that 
where  an  appeal  is  allowed  from  an  order 
granting  a  preliminary  injunction  the  re- 
viewing court  is  put  to  the  duty  of  deter- 
mining whether,  on  the  face  of  the  papers, 
^  the  court  below  erred  as  a  matter  of  law  in 
g  granting  the  preliminary  injunction.  Do 
^  these  principles  apply  to  the  case  before^us 
is  then  the  first  consideration.  The  result 
of  holding  that  they  do  will  inevitably  cause 
the  expunging  from  the  act  of  the  express 
authority  conferred  to  issue  a  preliminary 
injunction,  since,  viewed  under  the  general 
principles  of  equity,  the  criteria  by  which  to 
determine  the  rightfulness  of  such  an  order 
in  view  of  the  nature  and  character  of  the 
jurisdiction  of  the  commerce  court  is  exactly 
and  exclusively  the  same  criteria  by  which 
the  rightfulness  of  a  final  decree  of  that 
court,  issuing  a  perpetual  injunction  in  con- 
formity to  such  decree,  would  require  to  be 
tested.  Our  duty,  however,  is  not  to  destroy 
the  law,  but  to  enforce  it;  and  in  doing  so 
to  seek  to  discover  the  intention  of  the  law* 
maker,  the  wrong  intended  to  be  prevented, 
and  the  remedy  designed  to  be  afforded  by 
the  enactment  of  the  statute.  Coming  to 
eonsider  the  statute  for  this  purpose,  we 
have  pointed  out  in  the  Proctor  ft  Gamble 
Case  that  the  great  remedy  intended  to  be 
accomplished  was  the  concentration  in  a 
single  court  of  the  power  to  consider  the 
rightfulness  of  enforcing  or  setting  aside  or- 
ders of  the  Commission;  that,  to  prevent 
unnecessary  delays,  the  limitations  as  to 
restraining  orders  and  their  duration,  and 
the  hearing  which  is  commanded  as  to  irre- 
parable injury,  were  enacted.  It  must  there- 
fore in  reason  be  that  the  power  to  issue  a 
preliminary  injunction  was  recognized  and 
preserved  so  as  to  afford  the  court  the  prop- 
er time  for  deliberation  and  consideration  of 
the  questions  to  be  decided  by  the  Commis- 
sion, instead  of  compelling  that  body  vir- 
tually eo  instante  upon  the  presentation  of 
a  petition  to  reach  a  final  conclusion.  And 
it  would  seem  also  to  be  the  case  that  the 
right  to  appeal  from  such  an  order  was  given 
as  a  safeguard  against  a  possible  abuse  of 
discretion  by  an  unwarranted,  arbitrary, 
and  unreasonable  exercise  of  the  power  con- 
ferred. In  other  words,  we  think  that  the 
enlightened  purpose  of  Congress  was  that 
10  the  court  which  it  created,  in  the  exercise 
g  of  the  important  trusts  confined  to  its 
•  authority,'' and  whert  oeeasion  reqaired  ii 


as  a  consequence  of  the  gravity  and  com- 
plexity of  the  legal  questions  which  might 
arise,  should  be  afforded  ample  opportunity 
for  due  consideration  and  ripe  judgment, 
and  that  it  was  not  intended  to  compel  pre- 
cipitate, and  perhaps  ill-considered,  action. 

Coming  to  consider  the  case  presented  in 
the  light  of  these  principles,  in  view  of  the 
doubt  which  existed  as  to  the  scope  and  ef* 
feet  of  the  powers  conferred  upon  the  Com* 
mission,  as  shown  by  the  decision  of  the 
court  in  the  Procter  ft  Gamble  Case,  of  the 
nature  and  character  of  the  subject-matter 
here  under  consideration  and  its  importance, 
of  the  action  of  the  Commission  had  on  that 
subject  prior  to  the  making  of  the  order  of 
the  Commission  which  was  assailed  by  the 
petition,  and  especially  of  the  diversity  of 
opinion  which  existed  among  the  members  of 
the  Commission  on  the  subject,  we  think 
there  is  no  room  for  saying  that  the  prelim- 
inary injunction  issued  was  in  excess  of  the 
power  conferred  upon  the  court,  because  of 
the  plain  want  of  necessity  for  it,  resulting 
from  the  obvious  nature  and  character  of 
the  legal  questions  as  to  which  the  judg- 
ment of  the  court  was  invoked  in  conse- 
quence of  the  filing  of  the  petition  calling 
for  the  exertion  of  the  authority  conferred 
upon  it  by  Congress. 

It  is  not  disputable  that  although  the 
right  to  appeal  to  this  court  from  an  order 
like  the  one  here  in  question  is  conferred, 
yet  obviously  the  purpose  which  must  have 
caused  the  creation  of  the  commerce  court 
must  have  been  the  desire  to  interpose  be- 
tween the  action  of  the  Commission  and  this 
court  an  intermediate  tribunal,  having  the 
powers  which  the  statute  delegates  to  it. 
Our  duty  is  to  give  that  purpose  effect  and 
to  uphold  the  lawful  authority  of  the  court 
without  deviation,  and  yet  without  hesi- 
tancy, where  there  has  been  an  abuse  of 
discretion,  to  correct  it  in  the  completest 
way.  But  as  this  case  manifests  no  such 
abuse,  our  duty  is  not  to  reverse  the  action  « 
of  the  eourt,  but  to  remand  the  case,  so  S 
that*there  may  be  an  opportunity  to  die-  * 
pose  of  it  on  the  merits  in  the  forum  select- 
ed by  Congress  for  that  purpose.  Of  course, 
in  saying  this,  we  must  not  be  understood 
as  deciding  or  in  any  way  implying  that 
the  duty  would  not  exist  to  examine  the 
merits  of  a  preliminary  order  of  the  general 
character  of .  the  one  before  us  in  a  case 
where  it  plainly,  in  our  judgment,  appeared 
that  the  granting  of  the  preliminary  order 
was  in  effect  a  decision  by  the  court  of  the 
whole  controversy  on  the  merits,  or  where 
it  was  demonstrable  that  grave  detriment  to 
the  public  interest  would  result  from  not 
considering  and  finally  disposing  of  the 
controversy  without  remanding  to  enabto 
the  court  below  to  do  to. 

Affirmed* 
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Stoney,  George  R.  Hutto,  et  al.,  Plffs.  in 
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GRAND  LODGE  KNIGHTB  OP  PYTHIAS 
OF  GEORGIA.  T.  H.  Nickerson,  D.  J. 
Bailey,  et  aL 

Gonirre  (|  894*)~Erbob  to  Stats  Court 
—Federal  Qttestion— Fedebai.  AtrrHOB- 
itt— '*authoritt  bzbboibed  under  the 
United  States.'* 

1.  The  right  of  a  fraternal  order  to  the 
lue  of  its  corporate  name,  and  the  incidental 
right  to  use  the  distinctive  words  in  such 
name  to  designate  the  order,  and  to  lue 
the  appropriate  insignia,  emblems,  etc.,  when 
invoked  in  virtue  of  the  authority  to  in- 
corporate conferred  hj  the  Federal  general 
incorporation  act  of  May  6,  1870  (16  Stat, 
at  L.  98,  chap.  80),  is  claimed  under  an 
authority  exercised  under  the  United  States 
within  the  meaning  of  U.  S.  Rev.  Stat. 
I  709,  U.  S.  Comp.  Stat.  1901,  p.  575,  Judi- 
cial Code  (86  Stat,  at  L.  1166,  chap.  231, 
U.  8.  Comp.  Stat.  Supp.  1911,  p.  227), 
I  237,  governing  writs  of  error  from  the 
Federal  Supreme  Court  to  state  courts. 

DDd.  Note.— For  other  cases^  see  Oooits*  Gene 
Dig.  §§  1049-1077;    Dw).  Dig.  |  194.*] 

Courts  (§  394*)— Error  to  State  Coubiv- 
Federal  Question— Jubisdiotion. 

2.  Whether  or  not  the  officers  of  the  state 
grand  lodge  of  a  fraternal  order  incor- 
porated under  the  Federal  general  incor- 
poration act  of  May  5,  1870,  may  prosecute 
in  the  state  courts  an  application  to  be 
made  a  domestic  corporation  is  a  question 
non-Federal  in  character,  which  cannot  be 
reviewed  by  the  Federal  Supreme  Court  on 
writ  of  error  to  a  state  court. 

[Sd.  Note.— For  other  cases,  eee  Govrts,  Cent. 
Dig.  §§  1049-1077;    Dec.  Dig.  9  194.*] 

Courts  ({  894*)— Error  to  State  Court 

—Scope  of  Review— FAcrra. 

9.  A  question  of  law  arising  9ut  of  the 
contention  that  there  was  no  evidence  what- 
ever to  support  a  finding  of  fact  as  the  re- 
sult of  which  a  Federal  right  was  denied  is 
open  to  review  in  the  Federal  Supreme 
Court  on  writ  of  error  to  a  state  court,  if 
the  evidence  is  in  the  record. 

[Bd.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  91  1049-ian;    Dec.  Dig.  |  894.*] 

Injunction  (|  113*)— Laches— As  Bar  to 

Injunctive  Relief. 

4.  The  inaction  of  a  fraternal  order  dur- 
inff  the  many  years  in  which  a  newer  order, 
taking  the  same  name,  has  existed  in  the 
state  and  has  exercised  its  attributes  and 
functions,  is  such  laches  as  defeats  the  for- 
mer's right  to  injunctive  relief  against  the 
infringement  of  its  name  and  ihe  copying 
of  its  insignia  and  emblems. 

nOd.  Note.— For  otber  cmsee,  eee  Injunction, 
Cent.  Dig.  81  198-201:    Dec.  Dig.  S  113.*] 

[No.  235.] 
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of  the  Superior  Court  of  Fulton  County  in 
that  state,  enjoining  the  infringement  of 
the  name  of  a  fraternal  order  and  the  copy- 
ing of  its  insignia  and  emblems.  Reversed 
and  remanded  for  further  proceedings. 

See  same  case  below,  133  6a.  837,  134 
Am.  St.  Rep.  231,  67  S.  E.  188,  18  Ann. 
Cas.  453. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alton  B.  Parker,  C.  L.  Petti- 
grew,  and  Samuel  A.  T.  Watkins  for  plain- 
tiffs in  error. 

Messrs.  Hamilton  Douglas  and  Jobn 
P.  Ross  for  defendants  in  error.  ^ 

•  Mr.  Chief  Justice  White  delivered  the? 
opinion  of  the  court: 

A  secret  fraternal  and  benevolent  order 
known  as  the  Knights  of  Pythias  was  or- 
ganised as  a  voluntary  association  in  Wash- 
ington, District  of  Columbia,  in  1864.  Pur- 
suant to  the  authority  conferred  by  an  act 
of  Congress  approved  May  6,  1870  [16  Stat, 
at  L.  98,  chap.  80],  authorizing  the  forma-  ^ 
tion  of  corporations  in  the  District  of  J 
Columbia,* the  persons  composing  the  Su-* 
preme  Lodge,  the  governing  body  of  the 
order,  became  incorporated  as  the  Supreme 
Lodge  Elnights  of  Pythias  by  filing  in  the 
proper  office  the  certificate  required  by  the 
act.  Among  other  things  required  to  be 
stated  in  the  certificate  was  the  name  or 
title  by  which  the  society  was  to  be  known 
in  law  and  the  particular  business  and  ob- 
jects of  the  society.  The  statute  provided 
that  upon  the  filing  of  the  certificate  the 
persons  signing  and  acknowledging  the 
same,  and  their  associates  and  successors, 
"shall  ...  be  a  body  politic  and  cor- 
porate, by  the  name  and  style  stated  in  the 
certificate;  .  .  .'*  The  life  of  the  cor- 
poration thus  created,  it  would  seem,  ex- 
pired by  limitation  in  1890.  On  June  29, 
1894  [28  Stat  at  L,  96,  chap.  119],  however, 
by  a  special  act  of  Congress,  the  Supreme 
Lodge  was  again  made  a  corporation  of  the 
District  of  Columbia  by  the  name  of  the 
Supreme  Lodge  Knights  of  Pythias,  and 
still  exists  as  such.  Membership  in  the  or- 
der is  restricted  to  white  males.  In  addi- 
tion to  a  Grand  Lodge  and  subordinate 
lodges  in  each  state  to  which  it  has  been 
extended,  the  order  conducts  an  insurance 
branch  known  as  the  Endowment  Rank  and 
a  military  branch  known  as  the  Uniform 
Rank.  The  Grand  Lodge  of  Georgia  was 
instituted  by  the  Supreme  Lodge  on  March 
20,  1871. 

An  order  of  Knights  of  Pythias  of  the 
same  general  nature  as  that  above  described, 
consisting  of  members  of  the  colored  race, 
was  established  in  Mississippi  on  March 
26,  1880.    It  became  a  corporation  of  the 


N  ERROR  to  the  Supreme  Court  of  the 
State   of   Georgia   to   review   a   decree 
which,  on  a  second  appeal,  ai&rmed:  a  decree    District  of  Colunibia  on  or  about  October 
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10,  1889,  by  virtue  of  the  general  incorpora- 
tion act  of  Congress  of  May  6, 1870,  already 
referred  to,  under  the  name  and  style  of 
'The  Supreme  Lodge  Knights  of  Pythias, 
North  and  South  America,  Europe,  Asia, 
and  Africa."  The  order  vas  introduced  into 
Georgia  in  June,  1886,  and  a  Grand  Lodge 
o  was  instituted  in  that  state  by  the  Supreme 
jj  Lodge  on  December  15,  1890.   The  corpora- 

*  tion  of  October  10,  1889  «wa8  reincorporated 
December  14,  1903,  under  the  same  general 
law  of  May  6,  1870,  by  the  name  of  "Knights 
of  Pythias  of  North  America,  South  Amer- 
ica, Europe,  Asia,  Africa,  and  Australia." 
After  such  reincorporation,  on  January  15, 
1905,  the  Supreme  Lodge  issued  a  new  char- 
ter to  the  Grand  Lodge  of  Georgia. 

The  Supreme  Lodge  of  Knights  of  Pythias, 
which,  as  heretofore  stated,  was  finally  in- 
corporated in  1894  by  special  act  of  Con- 
gress, the  Grand  Lodge  of  Georgia,  which 
was  subject  to  Its  jurisdiction,  and  the  of- 
ficers of  such  Grand  Lodge,  were  parties 
complainant  in  an  amended  petition  in  this 
litigation  commenced  in  the  superior  court 
of  Fulton  county,  Georgia.  The  defendants 
were  the  officers  of  the  Grand  Lodge  in 
Georgia  of  the  other  body,  who  had  made 
application  to  the  court  in  which  this  suit 
waa  commenced  to  be  incorporated  as  a  do- 
mestic corporation  of  Georgia  under  the 
same  and  style  of  "The  Grand  Lodge 
Knights  of  Pythias  of  North  America,  South 
America,  Europe,  Asia,  Africa,  and  Aus- 
tralia, Jurisdiction  of  Georgia."  The  peti- 
tion filed  in  the  cause  recited  the  organiza- 
tion of  the  order  of  the  plaintiffs  substan- 
tially as  heretofore  stated,  and  the  defend- 
ants were  alleged  to  be  wrongfully  attempt- 
ing to  incorporate  under  a  name  which  in- 
fringed that  of  plaintiffs'  order,  and  to  be 
unlawfully  styling  themselves  Knights  of 
Pythias,  and  to  be  fraudulently  using  the 
insignia,  emblems,  etc.,  of  the  plaintiffs'  or- 
der. The  averments  of  the  petition  and  the 
amended  petition  as  to  damage  sustained 
by  the  alleged  unlawful  acts  of  the  defend- 
ants and  their  associates  were  stated  in 
general  terms  to  constitute  a  wrong  and 
injury  to  petitioners  and  to  the  member- 
ship in  Georgia,  and  to  be  a  fraud  upon  the 
public.  The  relief  prayed  was,  in  sub- 
stance, a  permanent  injunction  enjoining 
the  prosecution  of  the  application  for  in- 
corporation, and  the  use  by  the  defendants 
^and  the  members  of  the  subordinate  lodges 
JJ  nnder     their     jurisdiction    of     the     name 

•  "Knights  of*Pythias"  and  of  other  names, 
insignia,  emblems,  etc.,  which  would  be  like 
or  a  colorable  imitation  of  those  in  use  by 
the  plaintiffs'  order. 

By  their  answer  the  defendants  put  the 
plaintiffs  to  proof  of  the  material  averments 
of  the  petition,  set  up  the  origin,  growth. 


and  purposes  of  the  order  of  which  they 
were  members,  and  especially  stated  that  It 
was  confined  to  the  "negro  race  and  the 
Asiatic  races."  The  incorporation  of  the 
order  under  the  general  incorporation  act 
of  Congress  of  1870  was  also  averred,  and 
the  claim  was  made  of  lawful  right  to  the 
use  of  the  names,  signs,  symbols,  emblems, 
insignia,  and  the  other  paraphernalia  adopt- 
ed by  the  corporation,  and  the  good  faith  of 
the  corporation  and  all  concerned  in  the 
matter  was  averred.  It  was  further  stated 
that  the  membership  of  the  order  in  ths 
United  States  aggregated  80,747,  and  in 
the  state  of  Georgia  11,805,  and  that  there 
never  had  been  an  attempt  to  confuse  the 
order  with  that  of  which  the  plaintiffs  were 
members,  and  that  no  such  confusion  in 
fact  had  ever  arisen  or  could  arise,  the  field 
of  operation  of  the  orders  being  absolutely 
different.  Laches  of  the  plaintiffs  was 
pleaded  in  bar  of  any  relief,  on  the  ground 
that  the  existence  of  the  order  and  its  oper- 
tions  had  been  publicly  known  and  was 
matter  of  common  knowledge  for  many 
years. 

The  case  came  on  for  hearing  on  a  motion 
for  preliminary  injunction,  and  after  hear- 
ing the  evidence  and  argument  of  counsel 
the  court  denied  an  injunction  and  quashed 
a  preliminary  restraining  order.  The  plain- 
tiffs took  the  case  by  a  bill  of  exceptions 
to  the  supreme  court  of  Georgia.  That  courts 
in  disposing  of  it,  referred  to  the  fact  that 
the  Supreme  Lodge  of  the  order  represented 
by  plaintiffs  was  a  corporation  of  the  Dis- 
trict of  Columbia,  and  that  by  amendment 
of  the  petition  it  had  been  joined  as  a  plain- 
tiff.   It  further  stated:  ^ 

That  "the  defendants  have  been  operating  m» 
and  are^seeldng  to  be  incorporated  in  this? 
state  under  a  name  which  is  claimed  to  bs 
an  infringement  of  the  name  of  the  plain- 
tilTs  association,  and  the  question  is  in- 
volved whether  and  how  far  the  plaintiff, 
which  is  a  foreign  corporation,  might  be 
affected  by  the  state's  granting  a  charter  to 
the  defendants  as  a  domestic  corporation  In 
the  name  and  for  the  purpose  asked,  and 
also  whether  there  is  a  fraudulent  purpose 
or  design  to  so  infringe." 

It  was  next  observed  that  "the  presiding 
judge  should  have  enjoined  the  defendants 
from  obtaining  the  charter  applied  for,  so 
as  to  preserve  the  status  in  respect  thereto 
until,  on  final  jury  trial,  all  of  the  ques- 
tions of  law  and  fact  can  be  fully  adjudi- 
cated." The  oourt  held  that  error  had  been 
committed  in  refusing  to  grant  an  injunc- 
tion as  to  the  charter  applied  for,  and 
the  "ruling  of  the  chancellor  denying  the 
injunction  in  other  matters"  was  allowed 
"to  stand  until  the  final  trial  or  further 
order  of  oourt,  leaving  open  all  the  other 
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questiona  for  future  determination."  128 
Ga.  776,  58  S.  E.  163.  There  followed  a 
hearing  of  the  case  before  the  court  and  a 
jury,  and  evidence,  both  oral  and  documen- 
tary, waa  introduced.  The  evidence  showed, 
without  contradiction,  that  in  addition  to 
being  incorporated  as  stated  in  the  answer, 
the  defendant  order  had  also  organized  on 
May  24,  1905,  as  a  fraternal  beneficial  as- 
sociation by  its  corporate  name  under  the 
insurance  laws  of  the  District  of  Columbia; 
that  the  laws  enacted  by  the  order  were  such 
as  were  common  to  a  fraternal  body;  that 
the  rituals  of  the  order  and  its  emblems, 
flaga^  badges,  pins,  and  jewelry  adornment 
were  on  public  sale,  free  to  be  purchased  by 
anyone;  that  the  membership  of  the  order 
throughout  the  United  States  aggregated 
300,000;  that  there  had  been  collected  and 
disbursed  to  the  members  of  the  order  be- 
tween July  1,  1906,  and  July  1,  1907,  more 


than  $500,000;  that  the  collections  in  Geor- 
gia during  the  existence  of  the  order  there 
aggregated  $180,232.21;  that  there  had  beea»o 
paid^to  the  widows  and  orphans  of  deceased  T 
members  in  Georgia  $148,680,  and  that  the 
collections  in  Georgia  aggregated  $51,000  a 
year,  excluding  the  expense  of  burying  their 
dead,  which  was  $9,000  more.  After  in* 
structing  the  jury  as  to  the  law  deemed  ta 
be  applicable,  and  observing  that  the  case 
was  of  a  character  wherein  the  law  provided 
that  questions  might  be  propounded,  to  b* 
answered  by  the  jury,  such  answers  to  stand 
as  their  verdict,  the  court  submitted  four- 
teen questions  to  be  answered  by  the  jury. 
The  questions,  with  the  answers  given,  are^ 
copied  in  the  margin.f  J* 

*  Subsequently  a  final  decree  was  entered* 
granting  the  relief  prayed  by  the  complain- 
ants.   A  copy  of  the  decree  is  excerpted  in 
the  margin.  % 


t( Questions  and  Verdict.) 
Georgia,  Fulton  county: 

(1)I8  the  proposed  corporate  name  of  the 
defendants  an  infringement  on  the  name  of 
the  plaintiffs  association? 

Yes. 

(2)  If  it  is  such  an  infringement,  would 
it  affect  or  injure  plaintiff  in  any  property 
right?   If  so,  what? 

Yes,  in  name. 

(3)  If  so,  is  there  any  fraudulent  pur^ 
pose  or  design  to  (in?)  so  infringing? 

Yes,  there  is. 

(4)  Are  any  of  the  emblems  or  insignia 
of  defendants  the  same  as  any  of  those  used 
bv  plaintiffs,  and  if  so,  does  such  use  injure 
plamtiff  in  any  property  right? 

Yes. 

(5)  Has  the  plaintiff  acquiesced  in  the 
vse  by  defendants  of  the  name  and  insignia, 
etc.,  and  if  so,  how  long? 

No. 

(0)  Is  it  true  that  since  the  organization 
of  the  order  represented  by  petitioners  and 
its  introduction  into  the  state  of  Georgia, 
it  has  been  called  the  Order  of  Knights  of 
Pythias,  and  that  its  members  have  been 
known  as  Knights  of  Pythias  or  Pythian 
Knights,  indifferently? 

Yes. 

(7)  Is  it  true  that  ''Pythias"  is  the  dis- 
tinctive word  in  the  name  of  the  order  rep- 
resented by  petitioners,  which  ordinarily 
distinguishes  it  from  the  name  and  style  of 
other  fraternal  orders  in  the  state  of  Geor- 
gia and  in  the  United  States? 

Yes. 

(8)  Is  it  true  that  the  name  set  forth  in 
defendants'  petition  for  incorporation  is 
substantially  identical  with  the  name  and 
style  of  your  petitioners,  the  Grand  Lodge 
Knights  of  Pythias  of  Georgia? 

Yes. 

(9)  Is  it  true  that  the  names  set  forth  in 
defendants'  said  petition  for  incorporation 
is  a  colorable  imitation  of  the  name  and 
style  of  your  petitioner,  the  Grand  Lodge 
Knights  of  Pythias  of  Georgia? 


Yes. 

<10)  Is  it  true  that  the  use  by  defend- 
ants and  their  associates  of  the  name  which 
thev  are  seeking  incorporation  would  work 
a  fraud  upon  vour  petitioners  and  their 
associates  and  the  public,  in  that  the  nama 
under  which  defendants  propose  to  incorpo- 
rate is  a  colorable  imitation  of  the  name  of 
petitioners? 

Yes. 

(11)  Is  it  true  that  defendants  cannoi 
show  any  organization  of  any  kind  until 
1880,  and  until  long  after  the  Grand  Lodge- 
Knights  of  Pythias  of  petitioners  was  or- 
ganized in  the  state  of  Georgia? 

Yes. 

(12)  Is  it  true  that  the  use  of  the  word 
Tythias"  immediately  in  conjunction  with 
the  words  ''Knights  oV  in  the  name  under 
which  defendants  and  their  associates  are 
seeldng  incorporation,  is  a  colorable  imita* 
tion  of  the  name  of  your  petitioner,  tha 
Grand  Lodge  Knights  of  Pythias  of  Geoi^ 
gia? 

Yes. 

(13)  Is  it  true  that  defendants  of  tha 
"Supreme  Lodge  of  the  Knights  of  Pythiaa 
of  North  America,  South  America,  Europe, 
Asia,  Africa,  and  Australia"  are  wearing 
emblems  and  insignia  identical  in  color, 
design,  and  lettering  with  the  emblems  and 
insignia  of  petitioners,  the  Grand  Lodge 
Knights  of  Pythias  of  Georgia;  and  is  it 
true  that  the  wearing  and  use  of  such  in- 
signia and  emblems  work  a  fraud  upon 
either  petitioner  or  their  associates  or  the 
public? 

Yes. 

(14)  Have  the  uefendants  used  the  nam* 
"Knights  of  Pythias"  or  the  letters  "K.  of 
P."  without  any  affix  or  suffix  thereto? 

Yes. 

G.  W.  Foote,  Foreman. 
May  27,  1908. 

t( Final  Decree.) 
Georgia,  Fulton  county: 
Upon  eonsidering  the  pleadings,  OTidenoi^ 
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•  •KecitiDg  that  they  were  dissatisfied  with 
the  verdict  of  the  jury  upon  the  questions 

-M  su  emitted,  the  defendants  znoYed  for  a  new 
?  trial  upon  the  ground  that  the  verdict^was 
contrary  to  the  eyidence  and  without  evi- 
dence to  support  it,  that  it  was  strongly 
and  decidedly   against  the  weight  of  evi- 
dence, and  was  contrary  to  law  and  the 
principles   of  equity.     Nearly   six  months 
afterwards,  by  leave  of  court,  defendants 
^amended  ihe  motion  by  adding  thirty-six 
g  additional    grounds,    attacking   specifically 

•  each  of  the*answers  to  the  questions,  char- 
ging each  to  be  not  only  contrary  to  the  evi- 
dence, but  contrary  to  the  charge  of  the 
court,  and  in  addition  error  was  alleged  in 
the  charge  as  given  and  to  the  failure  to  in- 
struct the  jury  as  pointed  out  in  some  of  the 

«D  specifications   of   error.     The   omission  to 
JS  specifically  instruct  the  jury  that  the  de- 

•  fendants  claimed**  right  to  their  name  un- 
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der  a  charter  from  the  District  of  Columbi* 
by  virtue  of  an  act  of  Congress,  and  tho 
answers  of  the  jury  to  certain  of  the  ques- 
tions, were  alleged  to  violate  defendauts' 
rights  under  the  charter  and  to  be  repug- 
nant to  the  due  faith  and  credit  clause  of 
the  Constitution  of  the  United  States,  and 
the  decree  was  alleged  also  to  constitute  a 
violation  of  the  general  incorporation  act 
under  which  the  order  of  which  defendants 
were  a  part  had  been  incorporated.  The  mo- 
tion for  a  new  trial  was  overruled.  A  bill 
of  exceptions  was  soon  afterwards  allowed, 
whieh  was  certified  to  contain  ''all  the  evi- 
dence** and  the  material  portions  of  the 
record.  The  case  was  then  taken  by  a  wril 
of  error  to  the  supreme  court  of  the  state, 
where  the  judgment  was  affirmed.  133  Ga. 
837,  134  Am.  8t  Kep.  231,  67  S.  E.  188,  18 
Ann.  Cas.  453.  This  writ  of  error  was  then 
prosecuted. 


and  verdict  in  the  above-stated  case,  it  is 
thereupon  ordered,  adjudged,  and  decreed  by 
the  court  as  follows: 

(1)  That  the  defendants,  Chas.  D.  Cres- 
will,  Geo.  N.  Stonev,  Geo.  R.  Hutto,  N.  B. 
Williamson,  Colimibus  J.  Smith,  Fred  N. 
Cohen,  Boss  W.  Warren,  Geo.  W.  Brown, 
Jas.  W.  Davis,  Edwin  J.  Turner,  Garrett 
Taylor,  and  Lucius  L.  Lee,  and  each  of 
them,  and  their  associates,  confederates,  and 
successors,  be  and  they  are  hereby  perpetu- 
ally enjoined  as  in  said  petition  prayed,  and 
•specially  as  follows: 

A.  That  said  defendants  and  their  asso- 
ciates, confederates,  and  successors  are  here- 
by perpetually  enjoined  from  prosecuting 
their  petition  for  incorporation,  and  from 
further  proceeding  to  become  incorporated 
in  Fulton  county,  or  elsewhere  in  the  state 
of  Georgia,  under  the  name  and  style  of 
"The  Grand  Lodge  Knights  of  Pythias  of 
North  America,  South  America,  Europe, 
Asia,  Africa,  and  Australia,  Jurisdiction  of 
Georgia,"  or  using  any  name  or  title  em- 
bracing the  word  "Pythias"  in  immediate 
conjunction  with  the  words  "Knishts  of,'* 
or  under  any  name  or  title  in  which  the 
word  "Pythias"  is  the  distinctive  and  car- 
dinal word,  or  under  any  name  which  is  sub- 
stantially identical  with,  or  a  colorable  im- 
itation of,  the  name  of  the  petitioners,  the 
Supreme  Lodge  Knights  of  I^thias  and  the 
Grand  Lodge  Knights  of  Pythias  of  Georgia. 

B.  That  said  defendants,  their  associates 
and  successors,  and  each  of  them  be,  and 
they  are  hereby,  perpetually  enjoined  from 
further  using  m  their  voluntary  oi^aniza- 
tion  said  name  of  the  Grand  Lodge  Knights 
of  Pythias  of  North  America,  South  Ameri- 
ca, Europe,  Asia,  Africa,  and  Australia, 
Jurisdiction  of  Georgia,  and  in  the  conduct 
of  its  affairs,  using  any  name  embracing  the 
word  "Pythias"  in  immediate  conjunction 
with  the  words  "Knights  of,"  or  embracing 
said  word  "Pythias"  as  the  cardinal  distinc- 
tive word  of  the  name,  or  any  other  name 
which  is  substantial  identical  with  or  in  col- 
orable imitation  of  the  name  of  petitioners, 


the  Supreme  Lodge  Knights  of  Pythias  and 
the  Grand  Lodge  Knights  of  Pythias  of 
Georgia.  The  said  defendants,  their  asso- 
ciates and  successors,  and  each  of  them,  are 
further  perpetually  enjoined  from  institut- 
ing subordinate  lodges  under  the  name  and 
designation  of  the  Order  of  Knights  of 
Pythias,  and  from  further  authorizing  the 
continued  existence  of  subordinate  lodges 
under  the  jurisdiction  of  said  voluntary 
organisation  of  which  defendants  and  their 
associates  are  members,  using  the  name  and 
designation  of  Knights  of  ^rthias,  or  any 
name  in  which  the  word  "F^rthias"  is  the 
cardinal  and  distinctive  word,  or  any  name 
which  is  a  colorable  imitation  of  the  name 
of  petitioners,  the  Supreme  Lodge  Knights 
of  Pythias,  and  the  Grand  Lodge  Ejiights 
of  I^hias  of  Georgia,  and  of  subordinate 
lodges  instituted  by  said  petitioner's  au- 
thority. And  said  defendants,  their  ass<^ 
ciates  and  successors,  and  each  of  them,  are 
further  pernetuallv  enjoined  from  designat- 
ing and  calling  themselves,  and  from  au- 
thorizing their  associates  and  members  of 
subordinate  lodges  organized  and  existing 
by  authority  of  the  voluntary  organization 
ox  which  said  defendants  are  members  to 
designate  and  call  themselves,  Eiiights  of 
Pythias  or  Pythian  Knights,  or  any  other 
name  that  is  a  colorable  imitation  thereof, 
and  from  designating  their  voluntary  or- 
ganization or  its  subordinate  lodges  by  the 
initials  K.  P.  or  K.  of  P.,  and  from  using  a 
seal  which  is  a  colorable  imitation  of  the 
seal  of  the  petitioners,  the  Grand  Lodge 
Knights  of  Pythias  of  Georgia,  and  from 
using  and  wearing  emblems  and  insignia, 
buttons,  pins,  rings,  and  watch  charms 
which  in  color  and  design  are  substantially 
similar  to  or  a  colorable  imitation  of  the 
emblems  and  insignia,  buttons,  pins,  rings^ 
and  watch  charms  adopted,  used,  and  worn 
by  the  members  of  petitioners,  the  Supreme 
Lodge  Knights  of  Pythias  and  the  Grand 
Lodge  Knights  of  Pythias  of  Georgia,  and 
the  members  of  the  subordinate  lodq^s  or- 
ganized by  authority  of  said  petitioners  | 
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Ib  the  trial  oonrt,  in  various  forms, 
plaintiffs  in  error,  defendants  below,  invoked 
the  right  to  the  use  of  its  corporate  name 
and  the  incidental  right  to  the  designation 
"Knights  of  Pythias"  and  the  use  of  in- 
signia, emblems,  etc.,  appropriate  to  the 
order.  As  this  right  or  privilege  was 
claimed  in  virtue  of  the  authority  to  incor- 
porate conferred  by  the  general  incorpora- 
tion act  of  May  5,  1870,  enacted  by  Con- 
gress, it  constituted  a  right  or  privilege 
claimed  under  an  authority  exercised  under 
the  United  States,  which,  being  denied  by 
the  state  court,  is  reviewable  here  by  virtue 
of  the  provisions  of  §  237  of  the  new  Judi- 
cial Code  [36  Stat,  at  L.  1156,  chap.  231, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  227]  §  709, 
Rev.  SUt.  (U.  S.  Comp.  Stat.  1901,  p.  675). 
Dupasseur  r.  Rochereau,  21  Wall.  130,  22 
L.  ed.  688;  Embry  v.  Palmer,  107  U.  S.  3, 
27  L.  ed.  346.  2  Sup,  Ct.  Rep.  26;  Perris  v. 
Frohman,  223  U.  S.  424,  431, 66  L.  ed.  — ,  32 
Sup.  Ct.  Rep.  263,  and  cases  cited;  Tfae  fact 
that  corporations  created  by  the  general 
law  of  1870  and  the  special  act  of  Congress 
of  1894,  heretofore  referred  to,  derived  their 
rights  and  powers  under  a  law  of  the  Unit- 
ed States,  is  recognized  in  the  following 
cases  which  were  removed  from  state  courts: 
Supreme  Lodge,  K.  P.  v.  Kalinski,  163  U. 
S.  289,  41  L.  ed.  163,  16  Sup.  Ct.  Rep.  1047; 


10 


Supreme  Lodge,  K.  P.  ▼.  Withers,  177  U.  S. 
260,  44  L.  ed.  762,  20  Sup.  Ct.  Rep.  611,  and 
Supreme  Lodge,  K.  P.  v.  Beck,  181  U.  S.  ^ 
49,  45  L.  ed.  741,  21  Sup.  Ct.  Rep.  632. 
*  Whether  or  not  the  defendants  below  and 
their  successors  were  entitled  to  prosecute 
in  the  state  court  the  application  to  be  made 
a  domestic  corporation  of  Georgia  is,  in 
our  opinion,  plainly  a  question  non-Federal 
in  character,  and  we  therefore  pass  its  con- 
sideration. The  question,  however,  whether 
the  right  or  privilege  arising  from  the  au- 
thority exercised  under  legislation  of  Con- 
gress was  invaded  by  the  decree  complained 
of,  so  far  as  it  forbade  the  use  of  the  cor- 
porate name  or  a  designation  containing  the 
distinctive  words  "Knights  of  Pythias"  and 
the  use  of  the  emblems  and  insignia  of  such 
order,  being  witliin  our  competency  to  re- 
view, we  come  to  the  consideration  of  the 
question  whether  the  asserted  right  or  privl 
lege  was  properly  denied* 

It  is  manifest  from  the  record  that  the 
existence  within  the  state  of  Georgia  of  two 
bodies  of  Knights  of  Pythias,  controlled  by 
corporations  of  the  District  of  Columbia, 
and  the  authority  exerted  over  the  member- 
ship in  that  state  by  the  governing  body  of 
each  order,  was  not  contrary  to  any  state 
statute,  and  the  supreme  court  of  Georgia, 
In  determining  the  right  to  relief,  applied 


and  the  said  defendants,  and  each  of  them, 
their  successors  and  associates,  are  perpetu- 
ally enjoined  from  authorizing  or  permitting 
the  further  use  and  wearing  of  such  em- 
blems and  insignia  by  members  of  subordi- 
nate lodges  instituted  bv  and  existing  under 
the  authority  of  said  voluntary  organization 
of  which  the  defendants  are  officers  and 
members. 

C.  That  said  defendants  and  each  of  them, 
and  their  associates  and  successors,  be,  and 
they  are,  perpetually  enjoined  from  using 
the  words  "Knights  of  Pythias"  in  immedi- 
ate conjunction,  or  the  word  "Pythias,"  as 
the  cardinal  distinctive  word  in  any  name, 
or  as  a  designation  of  any  insurance,  mili- 
tary, or  other  branch  of  the  voluntary  or- 
ganization of  which  said  defendants  and 
their  associates  are  officers  and  members; 
and  from  using  any  name,  flags,  emblems, 
and  insignia  that  are  substantially  identical 
with,  or  a  colorable  imitation  of,  the  name, 
flags,  emblems,  or  insignia  of  petitioners,  the 
Supreme  Lodge  Knights  of  Pythias  and 
the  Grand  Lodge  Knights  of  Pythias  of 
Georgia,  in  anv  insurance  and  military 
branches  of  saia  petitioners,  in  connection 
with  any  society  or  corporation  of  which 
defendants  are  officers  or  members. 

(2)  In  order  that  the  voluntary  organiza- 
tion of  which  the  defendants  are  officers  and 
members  may  have  a  reasonable  time  in 
which  to  select  and  adopt  some  other  name 
and  make  such  changes  in  the  laws  as  may 
be  necessary  in  obedience  to  this  decree, 
and  not  hereby  disorganize  said  organization 


which  defendants  are  members  of,  or  stop 
its  said  association  from  the  prosecution  of 
the  word  in  which  it  is  engaged: 

It  is  hereby  adjudged  and  decreed:  That 
the  injunction  decreed  in  subeections  B  and 
C,  paragraph  1  hereof,  shall  be  in  abeyance, 
and  no  penalty  shall  be  visited  upon  the 
defendants,  their  associates  and  successors, 
for  disobedience  thereof  until  the  1st  day 
of  June,  1909.  And  that  on  or  after  said  1st 
da^  of  Jtme,  1909,  this  suspension  of  said 
injunction  shall  cease  and  determine,  and 
said  injunction  shall  be  of  full  and  flnal 
force  and  effect  perpetually  after  said  date, 
and  the  defendants  and  each  of  them,  their 
associates  and  successors,  are  and  shall  be 
subject  to  all  the  pains  and  penalties  pro- 
vided for  any  disobedience  of  said  injune- 
tion. 

(3)  That  this  decree  shall  have  the  force 
and  effect  of  the  state's  writ  of  injunction, 
without  issuance  of  such  writ;  provided, 
however,  that  the  writ  of  injunction,  ao* 
cording  to  the  terms  of  this  decree,  shall 
issue  out  of  this  court,  and  be  further  served 
upon  the  defendants  and  their  associates  and 
successors,  at  any  time,  on  motion  of  peti- 
tioners. 

(4)  That  the  petitioners  have  and  recover 
of  the  defendants  all  of  tiie  costs  in  this  be- 
half incurred,  to  wit:  dollars,  to  be 

taxed  by  the  clerk  of  this  court. 

In  open  court  this  10th  of  June,  1908. 

J.  T.  Pendleton, 
Judge  C.  S.  A.  CL 
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what  it  conceited  to  be  the  applicable  prin- 
ciples of  general  law.  Speaking  in  a  gener- 
al sense,  it  is  true  to  say  that  the  supreme 
court  of  Georgia  deemed  the  case  before  it 
to  be  controlled  by  the  principles  of  law  ap- 
plicable to  trademarks  and  tradenames,  and 
in  substance  held:  (a)  That  an  associa- 
tion whose  primary  object  was  fraternal  or 
benevolent,  first  appropriating  and  using  an 
arbitrary  or  fanciful  name,  acquires  an 
excluslTe  right  to  the  same;  (b)  that  a  sub- 
sequent unauthorized  use  by  others  of  such 
name  or  a  colorable  imitation  thereof  would 
be  unlawful;  (c)  that  in  the  absence  of 
laches,  if ,  as  a  result  of  such  wrongful  use, 
injury  was  occasioned  to  the  rightful  owner 
by  the  unlawful  appropriation  and  use  of 
o  the  name,  equity  would  afford  relief.  Com- 
^  ing  to  apply  these  principles  the  court  held, 
*  first,  that  there  had  been  a  lawful*appropri- 
ation  of  the  name  by  the  plaintiff  corpora- 
tion, and  an  unauthorized  and  wrongful  use 
thereof  by  the  defendants ;  indeed,  that  such 
use  was  made  "with  a  fraudulent  purpose 
and  design;"  second,  that  the  tmlawful  ap- 
propriation had  infiicted  injury  upon  the 
property  rights  of  the  lawful  appropriator. 
On  this  subject,  the  court  said: 

"The  plaintiffs'  order,  while  primarily  fra- 
ternal and  benevolent,  has  certain  property 
and  business  attributes  and  activities,  in- 
cluding the  acquiring  and  ownership  of 
large  amounts  of  property,  and  the  conduct- 
ing of  a  department  of  insurance  protection. 
Under  the  evidence,  the  element  of  injury  is 
sufficiently  shown.*' 

The  conclusion  of  the  court  that  there 
had  been,  as  a  matter  of  fact,  no  such  laches 
as  should  prevent  a  court  of  equity  from 
affording  relief,  was  thus  stated: 

"Taking  into  consideration  that  the  sub- 
ject of  controversy  in  this  case  is  in  the  na- 
ture of  a  tradename,  and  that  the  contest  is 
between  two  secret  societies  whose  relations 
to  each  other  during  the  period  from  the 
appropriation  of  the  name  by  one  to  the  in- 
stitution of  the  suit  for  injunction  by  the 
other  was  not  the  usual  relation  that  one 
person  ordinarily  sustains  to  another,  we 
cannot  say  that  the  finding  of  the  jury  that 
the  plaintiffs  had  not  acquiesced  in  the  use 
of  their  name  by  defendants  is  jiot  support- 
ed by  the  evidence.  The  suit  was  filed 
promptly  after  the  defendants  came  out  in- 
to the  open,  and  by  petition,  duly  published, 
asked  the  court  to  give  legal  sanction  to 
their  use  of  the  plaintiff's  name." 

We  do  not  stop  to  consider  whether  tlir 
eourt  was  right  under  principles  of  general 
law  in  applying  to  organizations  like  those 
here  involved  the  rules  applicable  to  trade- 
marks and  tradenames  and  unfair  competi- 
tion in  trade,  a  subject  as  to  which  there  is 
conflict  in  the  decisions,  because,  under  the 


view  we  take  of  the  case,  we  propose,  for  ^ 
the  sake  of  argument  only,  to  indulge  In  § 
the  hypothesis* that  the  conception  which  * 
the  court  entertained  on  the  subject  was 
correct.  It  is  indisputable  that  the  court 
was  clearly  right,  as  a  matter  of  law,  in 
holding  that  a  court  of  equity  in  any  event 
would  not  afford  relief  where  there  had  been 
such  laches  as  would  cause  it  to  be  inequi- 
table to  do  so.  Saxlehner  v.  Eisner  &  M.  Co. 
179  U.  S.  19,  35,  46  L.  ed.  60,  74,  21  Sup.  Ct. 
Rep.  7.  The  question,  then,  is.  Can  the  de- 
cree of  the  court  be  maintained  consistently 
with  the  doctrine  of  laches  which  the  court 
expounded  and  which  we  have  accepted  as 
correct  beyond  all  controversy?  As  the  in- 
jury which  we  thus  state  rests  upon  the 
premises  that  all  the  propositions  of  law  ap- 
plied by  the  court  are  to  be  taken  as  cor- 
rect, it  follows  that  there  is  no  possibility 
of  deciding  there  was  material  error  unless 
it  is  to  be  found  in  the  application  which 
the  court  made  of  the  principle  of  law  which 
it  applied  to  the  facts  established  by  the 
evidence,  all  of  which  is  in  the  record  in  con- 
nection with  the  findings  made  by  the  jury. 
While  it  is  true  that  upon  a  writ  of  error 
to  a  state  court  we  do  not  review  findings  of 
fact,  nevertheless  two  propositions  are  as 
well  settled  as  the  rule  itself,  as  follows: 
(a)  that  where  a  Federal  right  has  been 
denied  as  the  result  of  a  finding  of  fact 
which  it  is  contended  there  was  no  evidence 
whatever  to  support,  and  the  evidence  is  in 
the  record,  the  resulting  question  of  law  is 
open  for  decision;  and  (b)  that  where  a 
conclusion  of  law  as  to  a  Federal  right  and 
a  finding  of  fact  are  so  intermingled  as  to 
cause  it  to  be  essentially  necessary,  for  the 
purpose  of  passing  upon  the  Federal  ques- 
tion, to  analyze  and  dissect  the  facts,  to  th« 
extent  necessary  to  do  so  the  power  exists  bm 
a  necessary  incident  to  a  decision  upon  the 
elaim  of  denial  of  the  Federal  right.  Kansaa 
City  Southern  R.  Co.  v.  C.  H,  Albers  Com- 
mission Co.  223  U.  S.  573.  591.  56  L.  ed.  — , 
32  Sup.  Ct.  Rep.  816;  Cedar  Rapids  Gaslight 
Co.  V.  Cedar  Rapids,  223  U.  S.  655.  668, 
56  L.  ed.  — .  32  Sup.  Ct.  Rep.  389;  Wash- 
ington ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Faii> 
chUd,  224  U.  S.  510,  56  I^  ed.  — ,  32  Sup. 
Ct.  Rep.  535.  The  contentions  here  made 
bring  this  case  under  the  first  category,  since 
the  insistence  here  is  that  there  was  not  any 
evidence  justifying  the  findings  made  by  the  • 
court  ^concerning  fraudulent  purpose,  injury? 
to  propertji  deception  of  the  public,  etc 

On  examining  the  evidence  we  are  com- 
pelled to  say  we  do  not  think  it  has  any 
tendency  to  prove  an  intent  on  the  part  of 
the  defendant  order  by  the  adoption  of  the 
designation  given  to  their  body  or  the  use 
of  the  emblems,  insignia,  etc.,  employed,  to 
make  it  appear  that  their  order  and  that 
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of  the  complainant  is  one  and  the  same,  or 
that  it  tends  to  show  that  the  use  of  the 
eorporate  name  or  the  distinctive  words 
"Knights  of  Pythias"  and  the  emblems,  etc., 
of  that  order,  operated  in  any  degree  to  de- 
ceive the  public  or  to  work  pecuniary  dam- 
age to  the  complainant  order  within  or 
without  the  state  of  Georgia.  But  strong 
as  are  our  convictions  as  to  these  subjects, 
we  prefer  not  to  rest  our  conclusion  upon 
them,  but  rather  to  place  the  decree  of 
reversal  which  we  shall  render,  upon  the  ap- 
plication to  the  facts  of  the  well-settled 
doctrine  on  the  subject  of  laches.  As  we 
have  observed,  the  court  below,  in  consider- 
ing the  facts  on  that  subject,  made  no  ref- 
erence to  the  evidence,  but  assumed  that  it 
must  be  that  the  findings  of  the  jury  were 
sustained  by  evidence,  and  indulged  in  the 
assumption  that  it  was  natural  to  sup- 
pose that  the  long-continued  existence  and 
development  of  the  defendant  order  had  not 
been  interfered  with  by  the  complainant 
corporation  because  not  known  until  the  de- 
fendants came  into  the  open  by  making  an 
application  to  be  made  a  domestic  corpora- 
tion of  Georgia.  The  facts,  however,  which 
we  have  stated  concerning  the  establish- 
ment of  the  order,  its  lodgment  in  Georgia, 
its  vast  expansion,  its  years  of  duration, 
and  its  volume  of  transactions,  were  not  dis- 
puted in  any  particular  whatever,  and  there- 
fore leave  no  room  for  any  other  but  the 
legal  conclusion  of  laches.  This,  we  think, 
in  the  most  conclusive  way  demonstrates  the 
M  violation  of  the  elementary  principles  of  eq- 
S  vdty  which  would  result  from  the  enforce- 
*  ment  of  the  *  injunction  which  the  court 
awarded.  And  the  conclusion  just  stated 
renders  it  unnecessary  to  point  out  the  in- 
compatibility between  the  holding,  on  the 
one  hand,  that  there  was  injury  to  the  prop- 
erty rights  of  the  plaintiff  corporation  and 
a  deceit  of  the  public  arising  from  the  ex- 
istence of  the  defendant  order  and  its  ac- 
tivities, and  the  holding,  on  the  other  hand, 
that  laches  cannot  be  imputed  to  the  plain- 
tiff corporation  as  a  result  of  its  inaction 
during  the  many  years  in  which  the  defend- 
ant corporation  existed  and  exercised  its 
attributes  and  functions,  because  the  wrongs 
thus  being  publicly  inflicted  could  not  be 
presumed  to  have  been  known  until  the  de- 
fendant order  came  out  into  the  open  by  the 
application  for  incorporation  under  the  law 
of  the  state  of  Georgia. 

The  judgment  of  the  Supreme  Court  of 
Georgia  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  not  ineon- 
■istent  with  this  opinion. 

Mr.  Justice  Holmes: 
When  a  Federal  right  is  held  by  a  state 
•Ofurt  to  have  been  lost  by  subsequent  eon- 


duct  that  of  itself  involves  no  Federal  ques- 
tion, I  think  we  are  not  at  liberty  to  re- 
examine the  decision  unless  we  can  say  that 
the  state  court  in  substance  is  denying  the 
right.  So  it  has  been  held  or  strongly  in- 
timated as  to  rea  judicata  (Northern  P.  R. 
Co.  V.  Ellis,  144  U.  S.  458,  38  L.  ed.  504,  12 
Sup.  Ct.  Rep.  724) ;  estoppel  (Hale  v.  Lewis, 
181  U.  S.  473,  45  L.  ed.  959,  21  Sup.  Ot 
Rep.  877) ;  the  statute  of  limitations  (Rec- 
tor V.  Ashley,  8  Wall.  142,  18  L.  ed.  733) ; 
and  laches  (Moran  v.  Horsky,  178  U.  S. 
205,  214,  215,  44  L.  ed.  1038,  1041,  1042,  20 
Sup.  Ct.  Rep.  858;  Pierce  v.  Somerset  R.  Co. 
171  U,  S.  841,  43  L.  ed.  316,  19  Sup.  Ct 
Rep.  84) ;  and  the  principle  was  recognised 
only  the  other  day  in  Gaar,  S.  k  Co.  v» 
Shannon,  223  U.  S.  468,  470,  471,  56  L.  ed. 
— ,  32.  Sup.  Ct.  Rep.  236.  I  do  not  see  the 
distinction  by  which  we  can  review  the  deci- 
sion in  the  opposite  case,  where  it  is  held 
that  the  right  is  not  lost  or  cannot  be  in- 
terfered with  because  of  laches  on  the  oth-^ 
er  side.  In  a  ease  where  the  state  court  held  S 
that  there*was  no  defense  under  the  statute  • 
of  limitations  or  estoppel,  the  writ  of  error 
was  dismissed.  Carothers  v.  Mayer,  184 
U.  S.  325,  41  L.  ed.  453,  17  Sup.  Ct.  Rep. 
108.  I  will  content  myself  with  saying  thai 
I  do  not  see  how  the  decision  can  be  reversed 
on  the  ground  of  laches. 

Mr.  Justice  liurton  concurs  in  this  view 
and  is  of  opinion  that  the  writ  should  h% 
dismisaed. 


e« 


(2K  U.  8.  264.) 

NORFOLK     ft    SUBURBAN   TURNPIKE 
COMPANY,  Plff.  in  Err., 

V, 

COMMONWEALTH  OF  VIRGINIA. 

CouBTS  (§  395*)— Ebbob  to  Statb  Coubt 
—Pabties— State  as  Defendant  in  Eb- 

BOB. 

1.  The  state  is  properly  made  the  defend- 
ant in  error  in  a  writ  of  error  sued  out  to 
review  the  judgment  of  a  state  court  sus- 
pending tiie  collection  of  tolls  by  a  turn- 
pike oompany  until  the  roads  were  put  in 
proper  repair,  although  the  state  was  not 
named  as  a  party  to  the  proceedings  lead- 
ing up  to  such  judgment,  where  such  pro- 
ceedings were  in  reality  begun  and  prose- 
cuted on  behalf  of  the  state. 

[Ed.  Note.— For  other  cases,  nee  Courts,  Cent. 
Dig.  81  1078,  1079;    Dec  Dig.  fi  395.*] 

C0UBT8  ({  3d8*)— Ebbobto  State  Coubt— 
To  What  Coubt  Dibected— Dismissal. 

2.  Hereafter,  a  writ  of  error  to  review  an 
alleged  judgment  or  decree  of  a  court  of  last 
resort  of  the  state,  declining  to  allow  a 
writ  of  error  to,  or  an  appeal  from,  a  lower 
state  court,  will  be  dismissed  unless  it 
plainly  appears  on  the  face  of  the  record, 
by  an  affirmance  in  express  terms  of  the 
judgment  or  decree  sought  to  be  reviewed* 
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that  tlie  refuial  of  the  eonrt  to  allow  an  ap- 
peal or  writ  of  error  was  the  ezerciae  bj  it 
of  jurisdiction  to  review  the  case  upon  the 
merits. 

[Bd.  Note.— For  other  caeei,  see  Courts,  Cent 
Dig.  {§  1085-1068;     Deo.  Dig.  |  888.*] 

CoNariTUTiONAL   Law    ({   278*)— Tubn- 
PIKKS  AND  Toll  Roads   ({  34*)— Due 
Pbocess  of  Law  — Pbopbbtt  Rights  — 
Collection  of  Tolls. 
3.  Susjpending  the  collection  of  tolls  by 
a  turnpike  company,  oonformahly  to  a  state 
statute,  until  the  roads  shall  be  put   in 
proper  repair,  does  not  take  property  with- 
out due  process  of  law,  contrary  to  U.  S. 
Const.,    14th   Amend.,    because    the    travel 
dbes  not  yield  a  sufficient  revenue  to  keep 
the  roads  in  good  order. 

[Ifid.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  H  768,  765,  767-770.  772,  777,  779- 
806,  808-810,  816-824,  007-924,  942;  Dec.  Dig.  6  278;* 
Turnpikes  and  Toll  Roads,  Cent.  Dig.  H  97-100; 
Dec.  Dig.  i  84.*] 

[No.  962.] 

Submitted  April  8,  1012.    Decided  June  10, 

1912. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  refusing  a  writ  of  error  to  re- 
Tiew  an  order  of  the  Circuit  Court  of  Prin- 
cess Anne  County,  in  that  state,  suspending 
the  taking  of  tolls  by  a  tompike  company 
until  the  roads  shall  be  put  in  proper  re- 
pair.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Nathaniel  T.  Green  for  plaintiff  in 
•rror. 

Mr.  Samnel  W.  Williams,  Attorn^ 
General  of  Virginia,  and  Mr.  J.  D.  Hank 
lor  defendant  in  error. 

^      Mr,  Chief  Justice  White  delivered  the 
g  <^inion  of  the  court: 

•  *0n  April  24,  1911,  as  authorized  by  the 
laws  of  Virginia,  the  judge  of  the  circuit 
aourt  of  Princess  Anne  county,  Virginia, 
of  his  own  motion,  appointed  three  per- 
sons, styled  viewers,  to  examine  and  re- 
port upon  the  condition  of  three  turnpikes, 
situated  in  the  county  and  owned  by  the 
plaintiff  in  error.  The  viewers  reported 
the  turnpikes  to  be  in  bad  condition,  and 
made  recommendations  as  to  the  work  neo- 
assary  to  be  done  to  put  them  in  good 
order.  The  turnpike  company  appealed 
from  the  report  of  the  viewers  to  the  cir- 
eoit  court.  On  the  hearing  of  the  appeal 
various  motions  were  made  on  behalf  of 
the  turnpike  company,  to  the  overruling 

9  of  which  exception  was  taken,  and  which 
g  will  be  hereafter  referred  to,  and  an  order 

•  was  eentered  as  authorised  by  a  statute, 
gospending  the  taking  of  tolls  on  the  turn- 
pikes until  they  were  put  in  proper  repair. 
The  effect  of  tiie  order,  however,  was  sus- 
pended by  the  making  of  an  application 
ol  the  supreme  court  of  appeals  of  Vir- 


ginia for  the  allowance  of  an  appeal  and  a 
writ  of  error  to  the  order  of  the  circuit 
court.  The  application,  however,  was  re- 
jected by  an  order  reading  as  follows: 

"In  the  supreme  court  of  appeals,  held 
at  the  Library  Building  in  the  city  of 
Richmond^  on  Thursday,  the  11th  day  of 
Januaiy,  1912. 

'The  petition  of  the  Norfolk  &  Suburban 
Turnpike  Company,  a  corporation,  for  a 
writ  of  error  and  supersedeas  to  a  judg- 
ment or  order  entered  by  the  circuit  court 
of  Princess  Anne  county,  on  the  12th  day 
of  December,  1911,  in  certain  proceedings, 
pending  in  said  court,  whereby  the  colleo- 
tion  of  tolls  by  the  said  petitioner  on  cer- 
tain sections  of  a  turnpike  located  in  said 
county  was  suspended,  having  been  ma- 
turely considered  and  the  transcript  of 
the  record  of  the  judgment  or  order  afore- 
said seen  and  inspected,  the  court  being 
of  opinion  that  the  said  judgment  or  order 
is  plainly  right,  doth  reject  said  petition." 

A  writ  of  error  addressed  to  the  supreme 
court  of  appeals  of  Virginia  was  then  al- 
lowed by  the  president  of  that  court.  It 
was  therein  recited  that  the  supreme  court 
of  appeals  of  Virginia  had  ''refused  a  writ 
of  error,  thereby  affirming  said  judgment 
of  said  circuit  court  of  Princess  Anne 
county,  Virginia."  The  same  judicial  of- 
ficer also  approved  the  bond  and  signed 
the  citation.  The  commonwealth  of  Vir- 
ginia, however,  was  named  as  the  obligee 
in  the  bond,  and  the  citation  was  directed 
to  that  state  as  the  "defendant  in  error.** 
The  attorney  general  of  the  state,  who 
states  in  his  brief  that  he  inadvertently 
signed  as  "eommonwealth's  attorney  ol 
Princess  Anne  county,"  acknowledged  serv- 
ice of  the  citation  and  entered  the  appear- 1, 
ance  of  the  eommonwealth  in  this  court  g 
"without^admitting  that  the  commonwealth  • 
of  Virginia  is  a  proper  party,  and  reserv- 
ing all  rights." 

Appearing  for  the  defendant  in  error,  the 
attorney  general  of  Virginia  moves  to  dis- 
miss the  writ  of  error,  '^cause  this  court 
has  no  jurisdiction,"  or  to  affirm  the  order 
and  judgment  below  "because  the  ques- 
tions on  which  jurisdiction  depend  are  so 
frivolous  as  not  to  need  further  argu- 
ment." 

The  motion  to  dismiss  is  based  upon  the 
contention  that  the  appearance  in  this 
eourt  is  a  qualified  one,  and  "that  the 
appeal  was  improvidently  awarded  in  this 
case,  that  the  commonwealth  of  Virginia 
has  nowhere  in  the  proceedings  been  made 
a  party,  and  is  not  now  a  proper  party  in 
this  ease."  But  although  the  common- 
wealth of  Virginia  was  not  named  as  a 
party  to  the  proceedings  initiated  by  the 
judge  of  the  circuit  court,  it  is  not  claimed 
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that  those  proceedings  were  not  in  reality 
begun  and  prosecuted  on  behalf  of  the 
commonwealth,  which  in  effect  must  have 
been  the  conclusion  of  the  president  of 
the  supreme  court  of  appeals  of  Virginia 
when  he  approved  the  bond  and  allowed 
the  citation,  as  shown  by  the  recitals  in 
those  papers  to  which  we  have  heretofore 
referred.  The  grounds  of  the  motion  are 
therefore  without  merit.  Pearson  v.  Yew- 
dall,  95  U.  &  294,  24  L.  ed.  436. 

But  aside  from  the  propositions  on 
which  the  motion  to  dismiss  rests  and 
which  we  have  disposed  of,  there  is  an 
additional  ground  to  which,  on  our  own 
motion,  we  deem  it  necessary  to  refer;  that 
is,  the  existence  of  a  possible  doubt  as  to 
our  jurisdiction,  begotten  by  the  form  in 
which  the  court  expressed  the  action  taken 
by  it  concerning  the  proceedings  to  re- 
view the  order  or  judgment  of  the  trial 
court.  Thus,  although  the  supreme  court 
of  appeals  of  Virginia  denied  a  writ  of 
error  to  the  circuit  court  because  it  was 
of  the  opinion  that  the  order  of  the  lower 
QQ  court  was  "plainly  right,"  it  does  not  af- 
g  firmatively  appear  whether,  by  this  action, 
•  the  court  was  merely  declining  *to  take 
jurisdiction  of  the  case,  or  in  effect  was 
asserting  jurisdiction  and  disposing  of 
the  case  upon  the  merits  by  giving 
the  sanction  of  an  affirmance  of  the 
Judgment  of  the  trial  court.  This  writ 
of  error  runs  to  the  supreme  court  of 
appeals,  and  not  to  the  trial  court.  In 
view  of  the  ambiguity,  it  is  unquestioned 
that  the  writ  of  error  would  have  to  be 
dismissed  if  we  applied  the  ruling  of  the 
Western  U.  Teleg.  Co.  v.  Crovo,  220  U. 
6.  364,  366,  65  L.  ed.  498,  499,  31  Sup.  Ct. 
Rep.  399.  It  will  be  seen,  however,  that 
the  court  below,  in  acting  upon  the  appli- 
cation presented  to  it  to  review  the  judg- 
ment of  the  trial  court,  conformed  to  what 
was  held  to  be  an  exercise  of  jurisdiction 
by  affirmance  in  Gregory  v.  McVeigh,  23 
Wall.  294,  23  L.  ed.  156.  It  is  clear, 
therefore,  that  we  cannot  apply  the  rule 
announced  in  the  Crovo  Case  and  the  one 
previously  declared  in  the  Gregory  Case, 
because  the  two  could  not  be  consistently 
made  here  applicable.  The  difference  be- 
tween the  cases,  however,  is  not  one  of 
principle,  but  solely  depends  upon  the  sig- 
nificance to  be  attributed  to  the  particular 
form  in  which  the  action  of  the  court  be- 
low is  manifested.  In  other  words,  the  ap- 
parent want  of  harmony  between  the  rul- 
ings of  this  court  has  undoubtedly  arisen 
from  the  varying  forms  in  which  state 
courts  have  expressed  their  action  in  re- 
fusing to  entertain  an  appeal  from  or  to 
allow  a  writ  of  error  to  a  lower  court,  and 
the   ever-present   desire   of   this   court   to 


so  shape  its  action  as  to  give  effect  to  the 
decisions  of  the  courts  of  last  resort  of  the 
several  states  on  a  subject  peculiarly  with- 
in their  final  cognizance.  A  like  want  of 
harmony  resulted  from  similar  conditions 
involved  in  determining  what  was  a  final 
judgment  of  a  state  court,  susceptible  of 
being  reviewed  here,  and  the  confusion 
which  arose  ultimately  led  to  the  ruling 
that  the  face  of  the  judgment  would  be  the 
criterion  resorted  to  as  the  only  availably 
means  of  obviating  the  great  risk  of  con- 
fusion which  would  inevitably  arise  from  ^ 
departing  from  the  face  of  the  record  and  ^ 
deducing  the  principle  of  finality  by  a  con-  • 
sideration  of  questions  beyond  the  face  of 
the  alleged  judgment  or  decree  which  was 
sought  to  be  reviewed.  The  wisdom  of 
that  rule,  as  applied  to  a  question  like  the 
one  before  us,  is,  we  think,  apparent  by 
the  statement  which  we  have  made  con- 
cerning the  rule  in  the  Crovo  Case  and 
the  previous  decisions.  Despite  the  am- 
biguity involved  in  the  form  in  which  the 
court  below  expressed  its  action,  we  do 
not  think  that  ambiguity  should  be  solved 
against  the  existence  of  jurisdiction,  be- 
cause, in  our  opinion,  there  is  little  or  no 
room  for  doubt  that  when  the  form  of 
expression  used  by  the  court  below  is  read 
in  the  light  of  the  previous  rulings  it  be- 
comes quite  clear  that  the  court  deemed 
that  it  was  exercising  jurisdiction  over  the 
cause  and  virtually  affirming  the  judg- 
ment, and  was  expressing  its  action  in 
such  a  way  as  to  clearly  indicate  that 
such  was  its  intention.  This  is  fortified 
by  the .  fact  that  the  writ  of  error  was 
allowed  by  the  presiding  judge  of  tlie 
court.  While,  therefore,  in  this  case,  for 
the  reasons  stated,  we  entertain  jurisdio- 
tion,  and  do  not  of  our  own  motion  dis- 
miss the  writ,  for  the  purpose  of  avoiding 
the  complexity  and  doubt  which  must  con- 
tinue to  recur,  and  for  the  guidance  of 
suitors  in  the  future,  we  now  state  that 
from  and  after  the  opening  of  the  next 
term  of  this  court,  where  a  writ  of  error 
is  prosecuted  to  an  alleged  Judgment  or  * 
decree  of  a  court  of  last  resort  of  a  state, 
declining  to  allow  a  writ  of  error  to  or 
an  appeal  from  a  lower  state  court,  unless 
it  plainly  appears,  on  the  face  of  the 
record,  by  an  affirmance  in  express  terms 
of  the  judgment  or  decree  sought  to  be 
reviewed,  that  the  refusal  of  the  court  to 
allow  an  appeal  or  writ  of  error  was  the 
exercise  by  it  of  jurisdiction  to  review 
the  case  upon  the  merits,  we  shall  consider 
ourselves  constrained  to  apply  the  rule  an- 
nounoed  in  the  Crovo  Case,  and  shall  there- 
fore, by  not  departing  from  the  face  of 
the  record,  solve  against  Jurisdiction  tho 
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e  ambiguity  created  by  the  form  in  which 
|{  the  state  court  has  expressed  its  action. 
*  *Upon  the  merits,  we  are  of  opinion  that 
the  alleged  Federal  questions  are  so  plain- 
ly wanting  in  merit  as  not  to  justify  the 
retention  of  the  cause  for  oral  argument. 
The  supposed  Federal  questions  are  em- 
bodied in  three  motions  made  in  the  cir- 
cuit court.  By  motion  No.  1  the  circuit 
oourt  was  asked  to  dismiss  the  proceedings 
because,  as  the  statute,  in  the  event  the 
report  of  the  viewers  was  confirmed,  au- 
thorized the  public,  until  the  turnpikes 
were  put  in  repair,  to  use  the  same  for  the 
purpose  of  travel  and  passage  without  pay- 
ment of  toll  or  other  compensation,  a  tak- 
ing of  the  property  of  the  plaintiff  in  er- 
ror for  public  use  without  just  compensa- 
tion was  authorized,  in  violation  of  the 
due  process  clause  of  the  14th  Amendment. 
Motion  No.  2  embodied  a  request  that  the 
court  should  not  enter  judgment  affirming 
the  report  of  the  views,  because,  for  the 
same  reasons  specified  in  the  first  motion, 
the  judgment  would  operate  to  deprive  the 
plaintiff  in  error  of  its  property  without 
due  process  of  law,  in  violation  of  the  14th 
Amendment.  By  motion  No.  3  it  was  in 
effect  claimed  that  the  turnpikes  in  ques- 
tion were  not  profitable,  that  plaintiff  went 
into  possession  of  the  roads  in  July,  1908, 
and  had  operated  the  same  continuously; 
that  no  complaint  had  theretofore  been 
made  as  to  the  condition  of  the  roads; 
that  the  statute  under  which  the  proceeding 
was  prosecuted  fixed  the  tolls  to  be  charged, 
and  that  substantially  all  the  revenue  de- 
rived from  the  tolls  had  been  judiciously 
employed  in  keeping  the  roads  In  repair, 
and  that  they  had  been  kept  "in  as  good 
repair  as  possible  with  the  revenue  re- 
ceived therefrom."  It  was  alleged  that  to 
tnter  a  judgment   suspending  the   collec- 


tion of  tolls  under  such  circumstances 
would  violate  the  due  process  clause  of 
the  14th  Amendment.  The  refusal  of  the 
court  to  hear  evidence  to  substantiate  the 
claim  made  in  this  motion  and  the  over- 
ruling of  the  motion  were  duly  excepted  to.  h 
It  nowhere  appears  in  the  record  that  J{ 
there  was  even  a  suggestion  that  the*stat-  * 
ute  in  question  invaded  contract  rights  as 
to  the  tolls  to  be  charged,  nor  was  it 
claimed  that  since  the  acquisition  by  plain- 
tiff in  error  of  hfs  rights  therein  the  legis- 
lature of  Virginia,  in  regulating  the  turn- 
pikes, had  altered  the  tolls.  On  the  con- 
trary, in  the  brief  of  counsel  for  the  com- 
monwealth the  statement  is  made  that 
"this  statute  has  been  a  law  of  Virginia, 
with  little  change,  since  February  7,  1817," 
and  there  has  been  no  denial  of  this  state- 
ment. The  motions  below  did  not,  there- 
fore, amount  to  a  claim  against  the  rates 
per  ae,  but  simply  asserted  that  as  the 
travel  on  the  turnpikes  was  not  sufficient 
to  cause  their  operation  to  be  profitable, 
that  is  to  say,  to  produce  a  sufficient  reve- 
nue to  enable  the  roads  to  be  kept  In  good 
order,  therefore  the  obligation  imposed  by 
the  statute  and  voluntarily  assumed  ought 
not  to  be  enforced.  The  mere  statement 
of  this  proposition  is  sufficient  to  estab- 
lish its  entire  want  of  merit.  To  suspend 
the  taking  of  tolls  while  the  roads  were 
out  of  repair  manifestly  was  not  a  taking 
of  property,  but  was  simply  a  method  pro- 
vided by  statute  to  enforce  the  discharge 
of  the  public  duty  respecting  the  safe  and 
convenient  maintenance  of  a  public  high- 
way. In  other  words,  as  observed  by  the 
attorney  general  for  the  commonwealth, 
the  burden  of  keeping  the  turnpikes  in 
repair  was  made  a  condition  precedent  t« 
the  right  to  collect  toUa. 
Affirmed* 
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7oiSN  L.  Jambs,  Bankrupt,  Appellant^  t. 

Stonb    &    GoicPAirr,    Creditoni    et    ol. 

[No.  403.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
lor  the  Fourth  Circuit. 

Measn.  L.  L.  Lewis,  Samuel  A.  Ander- 
son, and  H.  L.  Stevens,  for  appellant. 

No  appearance  for  appellee. 

October  23,  1911.    Denied. 


ChCAHA  k  CoxmatL  Bluwwb  BrBBsr  Rail- 
WAT  CoMPAmr  et  al..  Appellants,  r.  In- 

TEBSTATB    COKMEBOB    COMMISSION    et    ftl. 

[No.  846]. 

Motion  for  order  to  maintain  the  aiaitu 
fuo  pending  appeal. 

Mr.  John  Lee  Webster  for  appellants. 

The  Attorney  General,  Blackburn  Ester^ 
line,  and  C.  W.  Needham  for  appellees. 

November  6,  1011.  Per  Curiam:  Upon 
the  authority  of  U.  8.  Rev.  Stat.  |  716; 
Bz  parte  Milwaukee  ft  M.  R.  Co.  5  Wall. 
188,  18  Li  ed.  676;  Leonard  v.  Ozark  Land 
Co.  115  U.  S.  465,  468,  29  L.  ed.  445,  446, 
•  Sup.  Ct.  Rep.  127;  Re  Claasen,  140  U.  S. 
£00,  207,  35  L.  ed.  400,  412,  11  Sup.  Ct. 
Rep.  735;  Re  McKenzie,  180  U.  S.  536, 
640,  45  L.  ed.  657,  662,  21  Sup.  Ct.  Rep. 
468;  United  States  v.  Shipp,  203  U.  S.  663, 
673,  51  L.  ed.  319,  323,  27  Sup.  Ct.  Rep. 
165,  8  A.  ft  £.  Ann.  Cas.  265;  and  upon 
full  consideration  of  the  facts  bearing  upon 
the  propriety  of  the  appellants'  motion  for 
an  order  to  maintain  the  aiaius  quo  pend- 
ing this  appeal,  it  is  ordered  that  the  en- 
forcement of  the  order  of  the  Interstate 
Commerce  Commission  entered  November 
27,  1909,  and  drawn  in  question  in  this 
ease,  be,  and  it  is,  suspended  and  enjoined 
during  the  pendency  of  this  appeal,  upon 
condition  that  within  ten  days  herefrom 
the  appellants  execute  unto  the  Interstate 
Commerce  Commission  and  file  in  this 
cause  a  good  and  suflleient  bond  in  the 
sum  of  $10,000,  with  sureties  to  bs  ap- 
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proved  by  the  clerk  of  this  court,  and  con- 
ditioned that  the  appellants  will  promptly 
pay  any  and  all  damages  which  may  be 
suffered  by  their  several  passengers  and 
intended  passengers  by  reason  of  the  grant- 
ing or  continuance  of  this  order  if  it  Is 
adjudged  ultimately  that  the  order  of  ths 
Interstate  Commerce  Commission,  drawn 
in  question  in  this  case,  is  a  valid  one. 


Ex  paste:  In  the  Matteb  of  the  Appu- 

OATION  OF  THE  LEAF  TOBACOO  BOAED  Of 

Trade  of  the  Citt  of  New  Yobk,  Peti- 
tioner.    [No.  — ,  Original.] 
Messrs.  Felix  H.  Levy  and  Benjamin  1^ 

Cordozo  for  petitioner. 
The  Attorney  General  in  oppoeition. 
December  11,  1011.    Per  Curiam:    Leavs 

to  file  petition  denied. 

1.  One  who  is  not  a  party  to  a  record 
and  judgment  is  not  entitled  to  appeal 
therefrom.  Bayard  v.  Lombard,  0  How. 
530,  13  L.  ed.  245;  Indiana  Southern  R. 
Co.  V.  Liverpool,  L.  &  G.  Ins.  Co.  100  U. 
S.  168,  27  L.  ed.  895,  3  Sup.  Ct.  Rep.  108; 
Ex  parte  Cockcroft,  104  U.  S.  578,  26  L. 
ed.  856. 

2.  The  action  of  the  court  below  in  re- 
fusing to  permit  the  movers  to  become 
parties  to  the  record  is  not  susceptible  of 
being  reviewed  by  this  court  on  appeal, 
or  indirectly,  under  the  circumstances  here 
disclosed,  by  the  writ  of  mandamus.  Ex 
parte  Cutting,  04  U.  S.  15,  24  L.  ed.  49; 
and  see  Credits  Commutation  Co.  v.  United 
States,  177  U.  S.  311,  44  L.  ed.  782,  20 
Sup.  Ct.  Rep.  636. 

3.  The  merely  general  nature  and  char^ 
acter  of  the  interest  which  the  movers 
allege  they  have  in  the  papers  here  filed  is 
not,  in  any  event,  of  such  a  character  as 
to  authorize  them  in  this  proceeding  to 
assail  the  action  of  the  court  below.  This 
is  more  obvious  in  this  case  since  the  act 
of  the  court  which  is  assailed  has  been  ao- 
oeptsd  bj  those  who  are  parties  to  ths 
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record*  United  Statet  t.  Union  P.  R.  Ca 
105  U.  8.  263,  26  L.  ed.  1021;  Elwell  t. 
Foedick,  134  U.  a  600,  83  L.  ed.  008,  10 
Sup.  Ci.  Sept.  608. 


Wisconsin    Central   Railwat   Coicpant, 
Plaintiff  in  Error,  t.  Elizabeth  Bouoh* 
KB,  as  Administratrix,  etc     [Na  263.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Wisconsin. 

Messrs.  John  L.  Erdall  and  William  A. 
Hayes  for  plaintiff  in  error. 

Mr.    Oscar    H.    Ecke    for    defendant    in 
•rror. 

January  0,  1012.    Dismissed  per  stipu- 
lation. 


Clabencb  Datton  HiLLifAN,  Petitioner,  T. 

United  States.     [No.  1020.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  112  C.  O.  A.  522, 192 
Fed.  264. 

Messrs.  Wade  H.  Ellis,  T.  F.  Beying- 
ton,  and  Abner  H.  Ferguson  for  petitioner. 

The  Attorney  Oeneral  and  the  Solicitor 
General  for  respondent. 

April  1,  1012.     Denied. 


Edwabd  B.  Goodman  A  Coicpant  eA  al., 

Petitioners,     ▼.     United     States.     [No. 

1024.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United   States  Court  of  Customs  Appeals. 

Messrs.  Charles  J.  Kappler,  Charles  H. 
Merillat,  and  Joseph  S.  Kammerlohr  for 
petitioners. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Wem- 
pie  for  respondent. 

April  1,  1012.    Denied. 


Messrs.  W.  R.  Harper  and  Robert  P. 
Willing  for  defendant  in  error. 

April  2,  1012.  Dismissed  with  eosts,  on 
motion  of  eounsel  for  plaintiff  in  error. 


Texas    k    PAcmo    Railwat    Compani^ 

Plaintiff  in  Error,  t.  B.  B.  Caublb.    [Na 

493.] 

In  Error  to  the  United  States  Cireoit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Mr.  W.  L.  Hall  for  plaintiff  in  error. 

Mr.  Theodore  Mack  for  defendant  ia 
error. 

April  2,  1012.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  ia 
error. 


A.  D.  GiBBS,  Appellant,  t.  Intebnational 
Banking  Cobpobation  et  al.  [No.  127.] 
Appeal  from  the  Supreme  Court  of  the 

Philippine  Islands. 
Mr.  Allison  D.  Gibbs  for  appellant. 
No  appearance  for  appellees. 
April  2,  1912.     Dismissed  with  costs,  on 

motion  of  counsel  for  the  appellant. 


Chioago  Gbeat  Westebn  Railboad  Coif- 

PANT,  Plaintiff  in  Error,  ▼•  Willlak  F. 

Owens.     [No.  638.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Mr.  Asa  G.  Briggs  for  plaintiff  in  error. 

Mr.  Samuel  A.  Anderson  for  defendant 
in  error. 

April  2,  1012.  Dismissed  without  costs 
to  either  party,  per  stipulation. 


COKMEBCIAL    STATB    BANK    ft    TBUST    COM- 
PANY, Plaintiff  in  Error,  t.  J.  Lt  Bates, 
Trustee.     [No.   284.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Mississippi. 
See  same   case  below.  06  Miss.  380,  61 

South.  590. 

Messrs.    Marcellus    Green,    Charles     A. 

Douglas,  Gibbs   L.  Baker,   Thomas   Ruffin, 

and  Hugh  H,  CBear  for  plaintiff  in  error. 


Louis  Eus  Joseph  Henbt  he  Galabd  ini 
Bbassao  ds  Bbabn,  etc.,  Plaintiff  in 
Error,  ▼.  FBANgois  de  Beabn  et  aL  [No. 
707];  Louis  Elib  Joseph  Henbt  di 
Galabd  ds  Bbassao  de  Bbabn,  etc.« 
Plaintiff  in  Error,  t.  FBANgois  de  Beabn 
[No.  708] ;  Louis  Elib  Joseph  Henbt  db 
Galabd  db  Bbassao  de  Beabn,  etc^ 
Plaintiff  in  Error,  ▼.  Odon  db  Bbabn 
[No.  709];  Louis  Eub  Joseph  Henbt 
DB  Galabd  db  Bbassao  db  Beabn,  etc, 
Plaintiff  in  Error,  t.  Piebbb  db  Bbabn 
[No.  800];  and  Louis  Eub  Josepb 
Henbt  de  Galabd  db  Bbassao  db  Beabn, 
etc..  Plaintiff  in  Error,  t.  Jean  Bap- 
tibtb  Chaumet  [No.  801]. 
In  Error  to  the  Court  of  Appeals  of  tht 
State  of  Maryland. 

See  same  case  below,  115  Md.  668.  86  U 
R.  A.  (N.  S.)  421,  81  Atl.  223. 

Messrs.  Maurice  Leon  and  Charles  Stew- 
art Davison  for  plaintiffs  in  error. 

Messrs.  J.  Kemp  Bartlett  and  Edgar  Al- 
len Poe  for  defendants  in  error. 

April  8,  1012.  Per  Curiam:  Dismissed 
for  the  want  of  jurisdiction.  Toland  t. 
Sprague,  12  Pet.  300,  331,  0  L,  ed.  1003, 
1105;  Boyle  y.  Zaeharie,  6  Pet.  648,  8 
L.  ed.  632;  Loeber  t.  Schroeder,  140  U.  S. 
580,  37  L.  ed.  856,  13  Sup.  Ct.  Rep.  034; 
Missouri  A  E.  I.  R.  Co.  v.  Olathe,  222  U. 
S.  185,  56  li.  ed.  155,  32  Sup.  Ct  Rep.  46. 


Joseph  D.  Sullivan,  Trustee,  ete..  Appel- 
lant, Y.  Aabon  Goldman.     [No.  874.] 
Appeal  from  the  Supreme  Court  of  the 

District  of  Columbia* 
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Messrs.  Joseph  D.  Sullivan  and  L.  P. 
Loving  for  appellant. 

Messrs.  Henry  E.  Davis  and  Alexander 
Wolf  for  appellee. 

April  8,  1912.  Ver  Curiam:  Dismissed 
for  the  want  of  jurisdiction*  Mueller  v. 
Nugent,  184  U.  S.  1,  46  L.  ed.  405,  22 
Sup.  Ct.  Rep.  269;  Tefft  T.  Munsuri,  222 
U.  S.  114.  56  Im  ed.  118,  32  Sup.  Ct.  Rep.  67. 


Hannah  Jm  Andrews,  Executrix,  etc,  Ap- 
pellant, V.  Habvet  K.  Pabtbidgi,  Trus- 
tee, etc.     [No.  907.] 
Appeal  from  the  United  States  Cirooit 

Court  of  Appeals  for  the  Third  Circuit. 
See  same  case  below,  112  C.  C.  A.  69,  191 

Fed.  325. 

Messrs.  Thomas  E.  French  and  Samuel 

H.  Richards  for  appellant. 
Messrs.  Henry  F.  Stockwell  and  John  D. 

McMullin  for  appellee. 
April  8,  1912.    Per  Curiam:    Dismissed 

for  the  want  of  jurisdiction.     Holden  T. 

Stratton,  191  U.  8.  116,  116,  48  L.  ed.  116, 

117,  24  Sup.  Ct  Rep.  46;   Duryea  Power 

Co.  V.  Sternbeigh,  218  U.  S.  299,  64  L.  ed. 

1047,  31  Sup.  Ct.  Rep.  25;  Tefft  v.  Mun- 

suri,  222  U.  S.  114,  56  L.  ed.  118,  82  Sup. 

Ct.  Rep.  67.  

Hannah    L.    Andrews,    Executrix,    ete.. 

Petitioner,    v.    Habvkt    K.    Pabtbidgs, 

Trustee,  etc     [No.  907.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  Thomas  E.  French  and  Samuel 
H.  Richards  for  petitioner. 

Messrs.  Henry  F.  Stockwell  and  John 
D.  McMullin  for  respondent. 

April  8,  1912.  Granted,  and  ordered 
that  transcript  on  file  herein  stand  as  the 
return  to  the  Writ  of  Certiorari. 


Samuel  Lewis,  Petitioner,  v.  O.   Oliveb 
Fbick,    United    States    Immigration   In- 
spector, etc     [No.  1010.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United    States    Circuit    Court    of    Appeals 
for  the  Sixth  Circuit. 
Mr.  Philip  T.  Van  Zile  for  petitioner. 
The  Attorney  Greneral  and  Assistant  At- 
torney General  Harr  for  respondent. 
April  8,  1912.    Granted. 


Atlantio  Tbanspobt  Company  or  West 
ViBOiNiA,  Petitioner,  t.  Frank  Imbrovek 
[No.  1028];  Atlantio  Tbanspobt  Com- 
PANT  OF  West  Vibqinia,  Petitioner,  ▼. 
Stats  or  Mabtland,  to  the  use,  eto. 
[No.  1029]. 
Petitions  for  Writs  of  Certiorari  to  the 

United   States    Circuit   Court   of    Appeals 

for  the  Fourth  Circuit. 

Messrs.  Nicholas  P.  Bond  and  Edward 
Duffy  for  petitioner. 
Mr.  John  E.  Semmes,  Jr.,  for  respondents. 
April  8,  1912.    Granted. 


A.  Lbo  EvistETT,  Trustee,  ete..  Petitioner, 

y.   WiLUAM   D.   JuosoN,   Executor,   etoi 

[No.  1046.] 

Petition  for  a  Writ  of  Certiorari  to  tli« 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

Mr.  Charles  K.  Beekman  for  petitioner. 

Mr.  William  A.  Keener  for  respondent. 

April  8,  1912.    Granted. 


Habbibon  T.  Gboom,  Petitioner,  T.  Mobti* 
MEB  Land  Co.  et  aL     [No.  1000.] 
Petition  for  a  Writ  of  Certiorari  to  tht 
United   States    Circuit   Court   of   Appeals 
for  the  Fifth  Circuit 

See  same  case  below,  113  O.  CL  A.  178.  192 
Fed.  849. 

Messrs.   Mauries   B.   Locks,   Eugene   P« 
Locke,    and    Eugens    Marshall    for    peti- 
tioner. 
Mr.  Sam  J.  Hunter  for  respondents. 
April  8,  1912.    Denied. 


St.  Louis  Southwbsiebn  Railway  Com« 

PANT,  Petitioner,  t.  Lewellen  Bbothebs. 

[No.  1018.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below.  113  O.  Q  A.  414, 192 
Fed.  540. 

Messrs.  Roy  F.  Britton,  E.  B.  Perking 
and  Samuel  H.  West  for  petitioner. 

No  appearance  for  respondents. 

April  8,  1912.    Denied. 


Joseph  D.  Suixjvan,  Trustee,  ete..  Petition- 
er,  Y.  Aabon  Goldman.     [No.  1021.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  88  App.  D.  O.  819. 
Messrs.  Joseph  D.  Sullivan  and  L.  P.  Lor- 

ing  for  petitioner. 
Messrs.  Henry  E.  Davis  and  Alexander 

Wolf  for  respondent. 
AprU  8,  1912.    Denied. 


National  Equipment  Compant,  Petitioner, 
V.  George  C.  Holt,  United  States  District 
Judge,  etc  [No.  1037];  James  C.  Kuhn, 
Petitioner,  v.  George  C.  Holt,  United 
States  District  Judge,  etc.  [No.  1038]; 
Powell's,  a  Corporation,  v.  George  C. 
Holt,  United  States  District  Judge,  ete. 
[No.  1039] ;  James  A.  MgClubg  A  Sons, 
Petitioner,  t.  Geobgb  C.  Holt,  United 
States  District  Judge,  etc  [No.  1040.] 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  195  Fed.  488. 
Mr.  Livingston  Gifford  for  petitioners. 
Mr.  Ferdinand  E.  M.  Bullowa  for  respond- 

ent. 

April  8, 19ia. 
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ExBBCEXL  liABTiH  Baooit,  Bftiiknipty  Peti- 
tioner, ▼.  BuvFALO  Cold  Stobaqs  Cok- 
»Airr.    [No.  1048.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeali  for 

the  Fifth  Circuit. 
See  same  case  below,  118  O.  O.  A.  858. 193 

Fed.  34. 

Mr.  Sam  J.  Hunter  for  petitioner. 

Mr.  Joseph  M.  McCormick  for  respondent. 

April  8,  1912.    Denied. 

Fbedebick  C.  Ttia>T,  Petitioner,  T.  Atchi- 

BON,  ToPEKAj  A  Santa  F±  Railwat  Cok- 

PANY.     [No.  1049.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr.  Fred  W.  Bentley  for  petitioner. 

Messrs.  Robert  Dunlap  and  J«  L.  Cole- 
man for  respondent. 

AprU  8»  1912.     Denied. 

Mabia  a.  Evans,  Executrix,  ete.,  Petitioner, 

▼.   KnICKEBBOOKEB  TbUST  COlfPANT    [No. 

1054];  Stephen  M.  Weld,  Petitioner,  t. 

KnICKEBBOOKEB     TbUST     CoMPANT      [No. 

1055];  Theophilus  Pabsons,  Petitioner, 

T.  Knickebbockeb  Tbubt  Company  [No. 

1056] ;  Albebt  S.  Bigelow,  Petitioner,  t. 

Knickebbockeb   Tbust    Company    [No. 

1057];  William  M.  Conant,  Petitioner, 

T.  Knickebbockeb  Tbust  Company  [No. 

1058];   Russell  S.  Codman,  Petitioner, 

T.  Knickebbockeb  Tbust  Company  [No. 

1059]. 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

See  same  case  below,  110  C.  0.  A.  347,  188 
Fed.  540. 

Mr.  Felix  Rack  em  an  n  for  Evans,  Weld, 
Parsons,  Conant,  and  Cod  man. 

Mr.  Burton  E.  Eames  for  Bigelow. 

Messrs.  Julien  T.  Davics  and  John  Q. 
Milburn  for  respondents. 

April  8,  1912.    Denied. 

William  Seymoub,  Petitioner,  T.  A.  M.  Mo- 
Daniel.     [No.  3060.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
See  same  case  below,  111  C.  C.  A.  672. 191 

Fed.  1005. 

Mr.  William  E.  Mason  for  petitioner. 
Messrs.  Hiram  Glass,  John  J.  King,  W. 

L.  Estcs,  and  A.  L.  Burford  for  respondent. 
April  8,  1912.    Denied. 

Mayob  and  Citt  Council  ov  Baltimobb, 

Petitioners,    t.   Andbew    Milleb   et    al. 

[No.  1064]. 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Messrs.  Sylvan  Hayes  Lauchheimer  and 
Alexander  Preston  for  petitioners. 

No  appearance  for  respondents, 

AprU  8|  1912.    Denied. 


William  Bowman,  Plaintiff  in  Error,  t. 

Statb  or  Abkansas.     [No.  1078.] 

In  £hrror  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Mr.  James  P.  Clarke  for  defendant  in 
j  error. 

April  9,  1912.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  James  P. 
Clarke  for  the  defendant  in  error. 

Trussed  CoNCBsni  Steel  Compaiit^  Appel- 
lant, T.  FiDELmr  Stobaoe  Gobpobatiov 
et  al.     [No.  291.] 
Appeal  from  the  Court  of  Appeals  of  ths 

District  of  Columbia. 
Messrs.  Jackson  H.  Ralston,  Frederick  L. 

Siddons,   and  William  B.   Richardson   for 

appellant. 
Messrs.  Alan  0.  Clephans  and  Walter  OL 

Clephane  for  appellees. 

April  11,  1912.    Dismissed  with  costs,  <a 

motion  of  counsel  for  the  appellant. 

Chobmon  Ei  Kuohi,  Claimant,  etc..  Peti- 
tioner, T.  United  States.    [No.  1036.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
See  same  case  below.  111  C.  C.  A.  282.  190 

Fed.  450. 

Mr.  A.  R.  Serven  for  petitioner. 

Tlie  Attorney  General  and  the  Solicitor 

General  for  respondent. 
April  16,  1912.    Denied. 


Texabrana    Gab    A    Electbio    Compant« 

Petitioner,  v.  Mas.  Ollie  Powell  et  aL 

[No.  1069.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth   Circuit 

See  same  case  below.  111  O.  O.  A.  673, 191 
Fed.  1006. 

Messrs.  Max  Pam,  Charles  S.  Todd,  and 
John  J.  King  for  petitioner. 

Mr.  Charles  A.  Culberson  for  respondents. 

April  15,  1912.     Denied. 


W.  H.  Byles,  Plaintiff  in  Error,  T.  State 

or  Arkansas.     [No.  267.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

See  same  case  below,  93  Ark.  612,  37  L. 
R.  A.  (N.  S.)  774,  126  S.  W.  94. 

Mr.  A.  C.  Lyon  for  plaintiff  in  error. 

Mr.  Hal  L.  Norwood  for  defendant  in 
error. 

April  18,  1912.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


State  or  Abkansas,  Complainant,  ▼•  State 
or  Tennessee.    [No.  8,  Original.] 
Messrs.   Hal   L.   Norwood  and  Caruthers 

Ewing  for  complainant. 
Mr.  Charles  T.  Gates,  Jr.,  for  defendant. 
April   22,    1912.     Ordered   that  the   da- 

murrer  of  the  defendant,   filed  herein,  h% 

overruled,  and  leave  is  granted  to  answer  by 

the  first  day  of  the  next  term. 
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Abthub   JomuBOJX,   Petitioner,   t.   Uneesd 

States.    [No.  1075.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
hia. 

Messrs.  Paca  Oberlin  and  Joseph  Salomon 
lor  petitioner. 

The  Solicitor  General  for  respondent. 

April  22,  1912.  Granted,  the  record  pre- 
sented with  the  petition  to  stand  as  a  re- 
turn to  the  writ. 


Merchants    ft    Miners'    Transportation 
Company,  Petitioner,  ▼•  Robinson  Bax- 

TEB-DlSSOSWAT      TOWINO      ft      TRANSP0B<- 

tation  Company  et  al.  [No.  1051] ;  Meb- 
ohants  ft  Miners'  Transportation  Com- 
pany et  al..  Petitioners,  t.  General  Chem- 
ical Company  [No.  1052] ;  Merchants  ft 
Miners'  Transportation  Company,  Pe- 
titioner, T.  Louis  Gildersleevs  et  aL 
[No.  1053]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
See  same  case  below,  113  O.  O.  A.  427,  193 

Fed.  709. 

Mr.  Daniel  H.  Hayne  for  Merchants  ft 

Miners'  Transportation  Company. 
Mr.  Samuel  Park  for  Robinson  Baxter- 

Dissosway  Towing  ft  Transportation  Com* 

pany. 
Messrs.  James  J.  Maeklin  and  de  Lagnel 

Berier  for  General  Chemical  Company  and 

Gildersleeve  et  al. 
AprU  22,1912.   Denied. 


Atlantto  MmxAL  Insubahcb  Company, 

Petitioner,  t.  Peninsular  ft  Occidental 

Steamship  Compaity,  Owner,  etc     [No. 

1066.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeahi  for 
the  Third  Circuit. 

See  same  case  below,  194  Fed.  84. 

Messrs.  Walter  F.  Taylor  and  George  E. 
Hamilton   for    petitioner. 

Messrs.  John  F.  Lewis  and  Francis  L. 
Laws  for  respondent. 

AprU  22,  1912.    Denied. 


Dabius  Coli  Transportation  Company, 

Petitioner,  t.  Whits  Stab  Link.     [No. 

1079.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
Iha  Sixth  Circuit. 

See  same  case  below.  108  a  a  A.  166»  186 
Fed.  68. 


Messrs.   George   L.   Canfleld   and    F.  H. 
Canfleld  for  petitioner. 
Messrs.  William  J.  Gray  for  respondent 
April  22,  1912.    Denied. 


St.   Louis  ft   San  Francisco  Railroad 

Company,  Petitioner,  v.  W.  A.  Hebr,  Ad- 

ministrator,  etc.    [No.  1082.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  113  C.  0.  A.  578, 198 
Fed.  950. 

Messrs.  H.  Generes  Dufour,  L.  Russell 
Alden,  W.  F.  Evans,  and  E.  T.  Miller  for 
petitioner. 

No  appearance  for  respondents 

April  22, 1912.    Denied. 


Salmen  Brick  ft  Lumber  Company,  Limtf- 

ED,  Petitioner,  r.  Donald  k  Taylor.   [Now 

1083.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

See  same  case  below,  194  Fed.  800. 

Messrs.  John  D.  Grace  and  Gustav*  Lemla 
for  petitioner. 

No  appearance  for  respondents* 

April  22,  1012.    Denied. 


JusTO  Armsterdam  et  al.,  Appellants,  t« 
Felix  Puente  et  al.     [No.  402.] 
Appeal  from  the  Supreme  Court  of  Port« 

Rico. 

Messrs.  N.  B.  K.  Pettingill,  H.  P.  Leaks^ 

and  W.  v.  Robbins  for  appellants. 

Messrs.    Frederic    D.    McKenney,    Myer 

Cohen,  and  John  Spalding  Flannery  for  ap* 

pel  lees. 
April   22,   1012.     Dismissed  with   60st% 

on  motion  of  counsel  for  the  appellants. 


CinzBNs*  Saving  A  Trust  Company,  Ap- 
pellant, y.  C.  C  FoERSTNER,  Trustee,  ete. 
[No.  628.] 
Appeal  from  the  United  States  Circuit  of 

Appeals  for  the  Sixth  Circuit. 
Mr.  Thomas  H.  Hogsett  for  appellant. 
No  appearance  for  appellee. 
April  22,  1912.    Dismissed  with  costs, 

motion  of  counsel  for  the  appellants 


Samttel  Loeb,  Plaintiff  in  Error,  t.  Stati 

or  Georgia.    [No.  237.] 

In  Error  to  the  Court  of  Appeals  of  tbm 
State  of  Georgia. 

Mr.  Jackson  H.  Ralston  for  plaintiff  in 
error. 

Mr.  Thomas  8.  Felder  for  defendant  bi 
error. 

April  26,  1012.  Dismissed  with  oostib 
pursuant  to  ths  Tenth  RulSb 
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MlSSOUBI      PaCOIO      RAILWAT      COVTAinCt 

Plaintiff  in  Error^  T.  Aloitzo  G.  Lessen- 

DEN.     [No.  949.] 

In  Error  to  the  Supreme  Court  of  tlie 
State  of  Missouri. 

See  same  case  below,  238  Mo.  247.  142  S. 
W.  332. 

Mr.  M.  L.  Clardy  for  plaintiff  in  error. 

^Ir.  W.  F.  Guthrie  for  defendant  in  error. 

April  29,  1912.  Per  Curiam:  Dismissed 
for  the  want  of  jurisdiction.  McCorquodale 
T.  Texas,  211  U.  S.  432,  437,  63  U  ed.  269, 
270,  29  Sup.  Ct.  Rep.  146;  Waters-Pieroe 
Oil  Co.  V.  Texas,  212  U.  S.  112,  118,  63  U 
•d.  431,  434,  29  Sup.  Ct  Rep.  227. 


State  National  Bank,  Plaintiff  In  Error, 

▼.  D.  P.  Richardson,  City  Tax  Collector 

for  the  Citj  of  Frankfort,  et  al.     [No. 

223.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

See  same  case  below,  135  Ky.  772,  123  S. 
W.  294.  1189. 

Messrs.  James  P.  Helm  and  Thomas  Ken- 
nedy Helm  for  plaintiff  in  error. 

Mr.  F.  M.  Dailey  for  defendants  in  error. 

April  29,  1912.  Per  Curiam:  Dismissed 
for  the  want  of  jurisdiction.  Haseltine  t. 
Central  Nat.  Bank,  183  U.  S.  130,  46  L.  ed. 
117,  22  Sup.  Ct.  Rep.  49 ;  Schlosser  v.  Hemp- 
hill, 108  U.  S.  173,  175,  49  L.  ed.  1000, 1002, 
25  Sup.  Ct  Rep.  654. 


Elmeb  H.  Duffield,  Appellant,  t.  Henbt 

F.    AsHUBST,   AS   District   Attorney,   etc 

[^o.  231.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Arizona. 

See  same  case  below,  12  Ariz.  860,  100 
Pac.  820. 

Messrs.  Robert  Dunlap,  T.  J.  Norton,  and 
Gardiner  Lathrop  for  appellant. 

Mr.  Edward  M.  Doe  for  appellee* 

April  29,  1912.  Per  Curiam:  Appeal 
dismissed  with  costs.  United  States  ex  rel. 
Warden  v.  Chandler,  122  U.  S.  643,  30  L.  ed. 
1244;  United  States  ex  rel.  Bemardin  v. 
Butterworth,  169  U.  S.  600,  42  L.  ed.  873, 
18  Sup.  Ct.  Rep.  441;  Security  Mut  L.  Ins. 
Co.  V.  Prewitt,  200  U.  S.  446,  449,  50  L.  ed. 
545,  549,  26  Sup.  Ct.  Rep.  314,  and  cases 
eited,  and  cause  remanded  to  the  Supreme 
Court  of  the  State  of  Arizona. 


WnxTAif  R.  Hopkins  et  al.,  Petitioners,  T. 

Charles  Hebabd  et  al.  [No.  1087.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
Ihe  Sixth  Circuit. 

Mr.  C.  Bentley  Matthews  for  petitioners. 

Messrs.  William  A.  Stone  and  John  Frank- 
lin Shields  for  respondents. 

April  29,  1912.    Granted. 


Fbank  N.  Chafun  and  David  H.  Chaflin, 

Petitioners^    ▼•    United    States.      [Now 

1072.] 

Petition  for  a  Writ  of  Certiorari  to  th» 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

See  same  case  below,  193  Fed.  879. 

Messrs.  P.  F.  Dunne,  Charles  H.  Bates, 
Oscar  A.  Trippett,  and  Sherley  C.  Ward 
for  petitioners. 

The  Attorney  General  and  Assistant  At- 
torney General  Knaebel  for  respondents 

April  29,  1912.    Denied. 


CiTT    OF    Sr.    AnouBTiNii^    Petitioner,    T« 
Minnie  Thompson.    [No.  1081.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
See  same  case  below,  118  a  O.  A.  666, 103 

Fed.  1019. 
Messrs.  B.  P.  Aztell  and  0.  B.  Rinehart 

for  petitioner. 
Messrs.  William  W.  Dewharst^  Horatio 

Bisbee,  and  George  C.  Bedell  for  respondent. 
AprU  29,  1912.    Denied. 


J.    C.    TUBNEB   CTPBB88   LtTlCBEB   CoiiPAirr, 

Petitioner,  y.  Henbt  M.  Pfann  et  aL»  eto. 

[No.  1096.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

See  same  case  below,  194  Fed.  60. 

Messrs.  Horatio  Bisbee  and  George  01 
Bedell  for  petitioner. 

Messrs.  Charles  M.  Cooper  and  John  01 
Cooper  for  respondents. 

AprU  29, 1912.    Denied. 


Jacob  Oppenheimeb,  Plaintiff  In  Error,  t. 

People   of  the  State  or   Caufobnia. 

[No.  245.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Mr.  Henry  G.  W.  Dinkelspiel  for  plaintiff 
in  error. 

No  appearance  for  defendant  in  error. 

May  2,  1912.  Dismissed  with  costs,  pur- 
suant to  the  Tenth  Rule. 


Coaloatb  Oompawt,  Plaintiff  in  Error,  T. 

J.  W.  Hubst,  as  Administrator  or  Trust* 

ee,  etc     [No.  294.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Oklahoma. 

See  same  case  below,  25  Okl.  588,  107 
Pac.  657. 

Mr.  Arthur  G.  Mosel^  for  plaintiff  is 
error. 
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Mr.  Jamet  R.  Wood  for  defendant  In 
error. 

May  13,  1912.  Ver  Curiam:  Dismissed 
for  the  want  of  jurisdiction.  Wabash  R.  Co. 
T.  Flannigan,  192  U.  S.  29,  38,  48  L.  ed.  328, 
331,  24  Sup.  Ct.  Rep.  224;  United  States  y. 
Pridgeon,  153  U.  S.  48,  63,  64,  38  L.  ed. 
631,  633,  14  Sup.  Ct  Rep.  746;  Shoshone 
Min.  Co.  V.  Rutter,  177  U.  8.  606,  608,  44 
L.  ed.  864,  865,  20  Sup.  Ct  Rep.  726;  Ra 
Moran,  203  U.  S.  96,  104,  61  L.  ed.  106, 
108,  27  Sup.  Ct  Rep.  25. 


Messrs.  George  L.  Nye,  H.  A.  Lindsley, 
a  a  Thomas,  C.  W.  Waterman,  W.  H. 
Bryant,  and  O.  W.  Richmond  for  petition- 
ers. 

Messrs.  Joel  F.  Vaile,  Henry  McAllister, 
Jr.,  Gerald  Hughes,  and  Clayton  G.  Dorsey 
for  respondents. 

May  27,  1912.    Granted. 


Fbank  M.  ASHLE7,  Petitioner,  T.  Samttel 
C.  Tatum  Company.    [No.  1042.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Cireuit  Court  of  Appeals  for 

the  Second  Circuit 
See  same  case  below,  first  appeal,  108  C. 

a  A.  539,  186  Fed.  339;  second  appeal.  111 

a  C.  A.  279,  189  Fed.  357. 

Mr.  Frank  E.  Rapp  for  petitioner. 
Messrs.  Edmund  £.  Wood  and  William 

Ray  Wood  for  respondent 
May  13, 1912.    Denied. 


United    States,    Petitioner,    t.    Twentt- 

Fivs  Packages  or  Panama  Hats.    [No. 

1134.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  J.  C  Adkins  for  petitioner. 

Mr.  Albert  H.  Washburn  for  respondent 

May  27,  1912.     Granted. 


Wtub  Pebkanent  Caicpino  Compant,  Pb- 
titioner,  v.  Gail  V.  Lynch.  [No.  1088.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States   Circuit   Court   of   Appeals 

lor  the  Fourth  Circuit 
See  same  case  below,  195  Fed.  386. 
Mr.  George  E.  Price  for  petitioner. 
Messrs.  J.  Bernard  Handlan  and  John  H. 

Holt  for  respondent. 
May  13,  1012.    Denied. 


Indian    pRorEonvE    Association,    Appel- 
lant, V.  Hugh  H.  Gordon.    [No.  262.] 
Appeal    from   the   Court   of   Appeals   of 
the  District  of  Columbia. 

See  same  case  below,  34  App.  D.  C.  553. 
Messrs.  Charles  Poe,  Benjamin  8.  Minor, 
Hugh  B.  Rowland,  C.  C.  Calhoun,  and  Dan- 
iel B.  Henderson  for  appellant. 

Mr.  John  Lewis  Smith  for  appellee  €ror- 
don. 

May  27,  1912.  Per  Curiam:  Decree  as 
to  Hugh  H.  Gordon  affirmed,  with  costs, 
upon  the  opinion  of  the  court  below  (34 
App.  D.  a  653). 


W.  H.  Stalet  et  al.,  Petitioners,  t.  W.  Ii, 

Debdbn.     [No.  1080.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit 

See  same  case  below.  111  C.  C.  A.  672. 190 
Fed.  1021. 

Messrs.  R.  S.  Neblett  and  Richard  Mays 
for  petitioners. 

Messrs.  W.  J.  McKie  and  Horace  Chiltoa 
for  respondent 

May  27,  1912.    Denied. 


Cttt  an©  Countt  of  Denveb  et  al..  Peti- 
tioners, V.  New  Yobk  Trust  Cohfant 
et  al.  [No.  1127] ;  and  City  and  Countt 
OF  DENvm  et  aL,  Petitioners,  ▼.  Denteb 
Union  Wateb  Compant  et  al.  [No. 
1128]. 
Petitions  for  Writs  of  Certiorari  to  the 

United    States    Circuit   Court   of   Appeals 

for  the  Eighth  Circuit 


United  States  of  America  ex  bel.  Ben 

B.  Jones,  Petitioner,  ▼.  Walter  L.  Fish* 

ER,     Secretary    of    the    Interior.      [Na 

1105.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  38  App.  D.  0.  46. 

Messrs.  Charles  Cowles  Tucker,  H.  B. 
F.  Macfarland,  J.  Miller  Kenyon,  and  B. 
S.  Bailey  for  petitioner. 

The  Attorney  General  and  Assistant  At- 
torney  General   Knaebel   for  respondent 

May  27,  1912.    Denied. 


Paul  A.  Primeau,  Petitioner,  t.  Guys  U 
Granfield,  Executrix,  etc.     [No.   1106.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United    States    Circuit    Court    of    Appeals 
for  the  Second  Circuit. 
See  same  case  below,  193  Fed.  911. 
Mr.  Clarence  J.  Shcam  for  petitioner. 
Mr.  Clarence  Blair  Mitchell  for  respon- 
dent. 
May  27,  1912.    Denied. 
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HTGiEino  Fleeced  Undebweab  Compant, 

Petitioner,  y.  Phceniz  KjSTrnxQ  Works 

et  al.     [No.  1110.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit. 

See  same  case  below,  195  Fed.  763. 

Mr.  Hector  T.  Fenton  for  petitioner. 

Messrs.  Joseph  0.  Frailey  and  H.  K. 
Paul,  Jr.,  for  respondent. 

May  27,  1912.    Denied* 


LouisvnxB  k  Nashvillb  Kahboad  Coif- 

PANT,  Petitioner,  ▼•  J.  £•  Helks.     [No. 

1119.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Messrs.  William  A.  Blount  and  A.  (X 
Blount,  Jr.,  for  petitioner. 

Mr.  R.  P.  Reese  for  respondenl 

Maj  27,  1912.    Denied. 


Mabx  k  Rawollb  et   al.,   Petitioneriy  T. 

VviTED  States.     [No.  1121.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Court  of  Customs  Appeals. 

Mr.  B.  A.  Levett  for  petitioners. 

The  Attorney  General,  the  Solicitor  (Gen- 
eral, and  Assistant  Attorney  General  Wenio 
pie  for  respondent. 

May  27,  1912.    Denied. 


Gebican  Bans  of  Oabroll  County,  Iowa, 
et  aL,  Petitioners,  y.  Gbobob  C.  Ball, 
Receiver,  etc     [No.  1122.J 
Petition  for  a  Writ  of  Certiorari  to  the 

United   States    Circuit   Court    of   Appeals 

for  the  Eighth  Circuit. 

See  same  case  below,  109  O.  O.  A.  498, 187 
Fed.  760. 

Mr.  Benjamin  I.  Salinger  for  petitioners. 
No  appearance  for  respondent. 
May  27,  1912.    Denied. 


A.  W.  Lawton,  Petitioner,  t.  N.  Lbsub 
Cabpenteb  et  al.,  etc.     [Na  1124.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United   States   Circuit   Court   of   Appeals 
lor  the  Fourth  Circuit. 
See  same  case  below,  195  Fed.  362. 
Messrs.  Joseph  A.  McCullough  and  Will- 
iam Garrard  for  petitioner. 

Mr.  Joseph  E.  Johnson  for  respondents. 
May  27,  1912.     Denied. 


Geobob   Rotteoub,    Petitioner,    t.   United 

States.    [No.  1126.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Mrst  Circuit. 

See  same  case  below,  195  Fed.  353. 

Messrs.  Boyd  B.  Jones  and  Walter  H. 
Barney  for  petitioner. 

The  Attorney  General  and  Assistant  At* 
tomey  General  Harr  for  respondentt 

May  27,  1912.    Denied. 


Edwabd  H.  Hancs  et  al.,  etc.,  Petitionen» 
T.  United  Statbb.     [No.  1135.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United   States    Circuit   Court   ol   Appeals 
for  the  Third  Circuit. 

See  same  case  below,  112  a  C  A.  633, 191 
Fed.  573. 

Messrs.  Joseph  GL  Frailey,  H.  N.  Paul* 
Jr.,  and  Charles  I*  Sturtevant  for  peti- 
tioners. 

The  Attorney  General  and  Assistant  At- 
torney General  Harr  for  respondent^ 
May  27,  1912.    Denied. 


Evan  B.  Rosbnkbans,  Plaintiff  In  Error, 
T.  Btatb  of  Rhods  Island.  [No.  870.] 
In  Error  to  the  Supreme  Cburt  of  the 

State  of  Rhode  Island. 
See  same  case  below,  80  R.  L  374,  75  AtL 

491,  19  Ann.  Cas.  824. 
Mr.   Amasa   M.   Eaton  for  plaintiff  bi 

error. 
Messrs.  Percy  W.  Gardner  and  Aleza» 

der  L.  Churchill  for  defendant  in  error. 

June  7,  1912.  P&r  Otiriam:  Judgment 
affirmed  with  costs.  Collins  v.  Texas,  228 
U.  S.  288,  56  U  ed.  — .  82  Sup.  Ct  Rep.  286. 


Unitkd  Railboads  of  San  Fbancisco,  Pe- 
titioner,   y.    CiTT    AND    COUNTT    OF    SaN 

FziANcisoo  et  al.     [No.  88S.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

See  same  case  below,  111  a  a  A.  389. 190 
Fed.  507. 

Messrs.  William  M.  Abbott  and  Joeepk 
D.  Redding  for  petitioner. 

Messrs.  Percy  V.  Long  and  Thomas  BL 
Haven  for  respondents. 

June  7,  1912.    Denied* 


MeBOHANTS      k     MiNEBS      TSANSrORTATION 

Company,  Petitioner,  t.  Unttbd  States. 

[No.  1143.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Messrs.  Samuel  B.  Adams  and  Daniel  H. 
Hayne  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

June  7,  1912.    Denied. 


W.  B.  Quaintancb,  Petitioner,  t.  Unit» 

States.     [No.  1144.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Court  of  Customs  Appeals. 

Messrs.  Wade  H.  Ellis,  John  A.  Krat% 
Jr.,  and  Albert  H.  Washburn  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Wem* 
pie  for  respondent. 

June  7f  1912.   Deniedt 
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Abthttb  Hibsh  et  aU  Appellants,  t.  J.  W. 
Tatlob  et  al.,  etc     [No.  841.] 
Appeal   from  the   Circuit   Court   of   the 
United  States  for  the  Southern  District  of 
West  Virifinia. 
See  same  case  below,  196  Fed.  104i. 
Mr.  John  H.  Holt  for  appellants, 
Messrs.  C.  W.  Campbell  and  Douglas  W. 
Brown  for  respondents. 

June  10,  1912.  Vtr  Curiam:  Dismissed 
for  the  want  of  jurisdiction.  Fore  River 
Shipbuilding  Ca  t.  Hagg,  219  U.  S.  175, 
65  U  ed.  163,  81  Sup.  Ct.  Rep.  185;  Louis- 
Tille  Trust  Co.  t.  Knott,  191  U.  S.  225, 
48  L.  ed.  159,  24  Sup.  Ct.  Rep.  119;  Bache 
T.  Hunt,  193  U.  S.  523,  48  L.  ed.  774,  24 
Sup.  CL  Rep.  547.  Cause  remanded  to  the 
District  Court  of  the  United  States  for 
tho  Southern  District  of  West  Virginifti 


HENirr  F.  Saustao  et  aL,  Petitioners,  t. 

Gkobob    Fbost    CoicPAinr    et    aL    [No. 

830.] 

Petition  for  a  Writ  of  Certiorari  to 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

See  same  case  below,  105  G.  O.  A.  87,  180 
Fed.  789. 

Mr.  John  8.  Seymour  for  petitioners. 

Mr.  Horace  A.  Dodge  for  respondents. 

June  10«  1912^    Denied. 


W.   WotF  CoifPAirr,   Petitioner,  ▼. 

Mount    Vernon    REnuGE&ATiNO    Coic- 

PANT.    [Ka  1141.] 

Petition  for  a  Writ  of  Osrtiorari  to  the 
United  States  Circuit  Oonri  of  Appeals 
for  the  Sixth  Circuit. 

Messrs.  Frank  H.  Scotl^  Xdgar  A.  Ban- 
eroft,  John  E.  MacLeish,  and  Ernest  Win- 
kinson  for  petitioner. 

Messrs.  Murray  Seasongood  and  J.  B. 
Waight  for  respondent. 

June  10,  1912.    Denied. 


Central  Park;  North  ft  Eabt  Rivni  Razl- 
ROAo  Company,  Petitioner,  t.  Farmers 
Loan  ft  Trust  Coupaht,  Trastee,  ol  al. 
[No.  1146.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below.  IIB  0.  CL  A.  691.  103 
Fed.  963. 

Messrs.  William  K.  Dykmaa  and  Arthur 
E.  Ooddard  for  petitioner. 

Messrs.  Frederick  Geller  and  BronaoB 
Winthrop  for  respondentia 

Juno  10,  1912.    Deaisdt 


Williams  Soap  Cotxpant  et  al.,  Petition- 
ers, V.  J.  B.  WiLLLAMS  Company.     [No. 
1158.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court    of    Appeals 

for  the  Seventh  Circuit. 

See  same  case  below,  113  O.  Ol  A.  310,  193 
Fed.  384. 

Messrs.  Charles  T.  Hanna  and  Thomas 
A.  Daily  for  petitioners. 

Mr.  V.  H.  Lockwood  for  respondent^ 

Juno  10,  1912.    Denied* 


DsaRAssB  Paper  Comfant^  Petitioner,  t, 
American    Sulphits    FItlp    Coicfant. 
[No.   1181.] 
Petition  for  a  Writ  of  Certiorari  to  tho 

United   States    Circuit   Court   of   Appeals 

for  the  Second  Circuit. 

See  same  case  below,  113  G.  a  A.  621, 193 
Fed.  653. 

Mr.  Henry  Sehreiter  for  petitionoi; 

Ko  appearance  for  respondentt 

June  10.  1912.    Denied. 


Baltticore  ft   Ohio   Railroad  Ooupant, 
Petitioner,  T.  Harrt  A.  Gawinskbl    [Now 
1162.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  tag 

the  Third  Circuit 
Mr.  George  E.  Hamilton  for  petitioner* 
No  appearance  for  respondent^ 
Juno  10,  1912^    Denied. 


ViOKSBEDRo,  Shrevepobt,  ft  Paodto  BAn> 

WAT  CoicPANT,  Petitioner,  t.  Annie  Mat 

Rogers  et  aL    [Ko.  1163.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

See  same  case  below,  194  Fed.  65» 

Messrs.  Joseph  Hirsh  and  J.  Blane  Moq^ 
roo  for  petitioner. 

No  appearance  for  respondents^ 

June  10,  1912.    Denied. 


Stbakship  Good  Hofb,  J.  Harding,  Clatm* 
ant,  Petitioner,  t.  Chelsea  Fisre  Mills 
[No.  1164];  Steamship  Good  Hope,  Ed- 
ward N«  Norton  et  aL,  Claimants,  Peti- 
tioners, T.  Rorebt  Bauous  et  al.,  eta 
[No.  1166] ;  and  Steamship  Good  Hopb^ 
Edward  N.  Norton  et  aL,  Claimants,  Pe- 
titioners, T.  Henrt  p.  Winibr  et  aL, 
etc  [Na  1166]. 
Petitioners  for  Writs  of  Certiorari  to  the 

United   States   Cireoit   Court   of   Appeals 

for  tho  Second  C^renit^ 
Mr.  J.  Parker  Kirlin  for  petitioners. 
Ify.  Dongas  OsmpboU  for  Chslaea  Fibrs 
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Mills,  Mr.  George  Whitefield  Betts,  Jr^ 
far  Balfour  et  al.  and  Winter  et  aL,  re- 
spondents. 

June  10,  1912.    Denied* 


GiussEPPE  MoBELLo,  Petitioner,  t.  United 

States.     [No.  1168.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit. 

See  same  case  below.  111  O.  0.  A.  87,  189 
Fed.  305. 

Mr.  W.  Bourke  Cockran  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

June  10,  1912.    Denied. 


Fbank  T.  Weixs,  Petitioner,  t.  United 
States  [No.  1011];  Rufus  J.  Ibeiand, 
Petitioner,  v.  United  States  [No.  1012] ; 
WiLBEBFOBGB  SuiXT,  Petitioner,  y.  Unit- 
ed States  [No.  1013];  Geobob  W.  Dal- 
ly, Petitioner,  t.  Unitcs)  States  [No. 
1014]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  113  CCA.  194,  192 

Fed.  870. 

Messrs.  John  C.  Spooner  and  Joseph  P. 

Cotton,  Jr.,  for  petitioners. 
June  10,  1912.    Denied. 


^tna  Lifb  Insxtbancb  Company  of  Habt- 

FOBD,    Conn.,    Petitioner,    y.    Benjamin 

LUOAS  OuiLAW.     [No.  1156.] 

Petition  for  m  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  194  Fed.  862. 

Mr.  Leyi  H.  Day  id  for  petitioner. 

No  appearance  for  respondents 

June  10|(  1912.    Denied. 


Obdeb  of  St.  Benedict  of  New  Jebsey, 
Petitioner,  y.  Albebt  Steinhauseb,  In- 
dividually, etc.     [No.  1167.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Messrs.  J.  Warren  Greene  and  Frank  W. 

Arnold  for  petitioner. 
No  appearance  for  respondent. 
June  10,  1912.    Granted. 


William  M.  MoCoach,  Collector,  etc.,  Pe- 
titioner, T,  Mineiiill  &  Schuylkill 
Haven  Railboad  Company.  [No,  1169.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Olicait 


The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 
No  appearance  for  respondent. 
June  10,  1912.    Granted. 


Kats  C.  Abcheb,  Petitioner,  y.  Gbeenvillb 

Sand  &  Gbavel  Company  et  aL     [No. 

1170.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  T.  M.  Miller  and  Percj  Bell 
for  petitioner. 

No  appearance  for  respondents. 

June  10|  1912.    Granted. 


M.  Andebson  v.  Pacific  Coast  Stram- 
SHiP  Company,  Claimant  of  the  Steam- 
ship ••Queen"  [No.  641};  N.  Jobdan 
V.  Pacific  Coast  Steamship  Company, 
Claimant  of  the  Steamship  "Umatilla" 
[No.  642]. 

Mr.  William  Denman  for  petitioners. 
Messrs.  Graham  Snmner,  Thomas  Thacher, 
and  George  W.  Towle  for  respondents. 

May  27,  1912.    Petition  for  writs  of  cer- 
tiorari to  bring  up  the  whole  record  denied. 


John  F.   Hanson,  Plaintiff  In  Error,  t. 

Emil  Gubtafson.     [No.  241.] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Kansas. 

Mr.  John  F.  Hanson  pro  se. 

No  appearance  for  defendant  in  error. 

May  1,  1912.  Dismissed  with  costs,  pur- 
suant to  the  Tenth  Rule. 


Emma  Habbis,  alias  Emma  R.  Smith,  et 
al.|  Plaintiffs  in  E>rror  and  Petitioners, 
V.  United  States.  [No.  1067];  Dblla 
Bennett,  Plaintiff  in  EJrror  and  Peti- 
tioner, T.  United  States  [No.  1068]. 
Mr.  Max  Levy  for  plaintiffs  in  error  and 

petitioners. 
The  Attorney  General,  the  Solicitor  Gen- 

eralt     and     Assistant     Attorney     General 

Harr  for  defendant  in  error  and  respondent. 
May  13,  1912.    Petitions  for  writs  of  eer- 

tiorari  in  these  cases  granted. 


Ex     parte     Chablet    Webb,     Petitioner. 

[No.  — ,  Original.] 

Mr.  James  S.  Davenport  for  petitioner. 

See  second  application,  225  U.  S.  663,  32 
Sup.  Ct  769.  56  Xj.  ed.  — . 

April  8,  1912.  Motion  for  leave  to  file 
petition  for  writ  of  habeas  oorpns  denied. 


End  of  Oases  in  Vol.  32. 
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